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` PRIVY COUNCIL 
Appeal {rom the Allahabad High Court 
7 December 16, 1937 
Logn MAOMILLAN, SIR SHADI LAL AND 
l SIR George RANKIN 
Syed SABIR HUSAIN AND snoTane— 
APPELLANTS 


versus 


S. FARZAND HASAN AND OTHEBRI— 

RESPONDENTS 
“Muhammadan Law—Dower—Shia Law—Law of 
dower in Suraya, applicabtlity—Bengal, Agra and 
Assam Civil Courts Act All of 1887), s. 37— 
Question of dower, if comes under 8, 37—Agreement 
to pay dower is part of marriage contract —Personal 
liability as surety bu Shia father to pay dower at 
his infant son's marriage— Money, if can be recovered 
on fis death from his estate im hands of heirs— 
Principles of Contract Act and justice, equity and 
good conscience, if can be applied—Luw of dower in 
Suraya, whether substantive rule of law or canon 
of interpretation or construction or rule of evi- 
dence, 

The Suraya in Book No. I, Chap. V, s. 3 deals with 
the laws of dower and the Sharah Lome gives the 
same rules There isno book of authority on Shia 
Law which conflicts with, these authorities. It, 
therefore, follows that the doctrine of Suraya should 
be applied in the case ofa doway even if it is not 
. consonant with justice, equity and good conscience, 
- Deedar Hussain v. Zuhoor-con-nissa {l}, relied on. Lp. 

..2, col. 2. 

oi tho phrase used in s. 37 ofthe Bengal, 

Agra and Assam Civil Courts Act (XII of 1887), is 

“ marriage or caste or any religious usage or insihu- 

tion " and the topics of divorce, dower, betrothal, 

family relations, are not particularised as in the 
enactments of other provinces, this does not im- 
‘part an intention that the social and family life 
of Muslims should be differently regarded from pro- 
vince to province or that in Bengal, Agra or Madras 

Muslims are not to be governed in such matters by 

“thei own personal law. The terms vfs, 37 merely 
«repeat those of s, 24 of Act VI of 1871, which in turn 

reproduce those ofs 15 of Bangal Regulation IV 

of 1298, to which the Uompany’s Courts had always 

given 2 wide interpretation and to which indead 

they had in practice added. : A 

The right of a Muhammadan wife to her dower ie 

a fundamental feature of the marriage contract: it 
has a pivotal place in the scheme of the domestic 
-relations affecting the mutual rights of the spouses 
“at more than one point. Ths marriage con:ract 
is easily dissoluble and the freedom of. divorce and 

. the rule of polygamy place a power in the hands of 
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the husband which the law-giver intended to restrain 
by rendering the rules as to payments of dower 
stringent upon the husband. By Muhammadan 
Law, marriage itself is viewed as a civil contract 
and the agreement to pay a Certain amount of 
dower isa part of the contract of marriage. The 
mere principles of the law of contract as embodied 
in the Contract Act, are insufficient of themselves 
to account for the main features of the law of 
dower. 
(Case law referred to.} 


Muhammadan texts and the principles of Muham- 
madan Law have been applied to determine every 
facet of the law of dower among Muhammadans -- 
whether dower is payable apart from expres; 
agreement ; what principles determine its amouus if 
unspecitied ; whether it can be agreed or added to 
after marriage ; whether in whole or in part it is 
to be deemed to be “ prompt” or “deferred "; 
whether prompt dower is payable on demand or 
otherwise ; whether non-payment of prompt dower 
jy a defence toa husband's suit for vonjugal rights 
before consummation or after consummation ; whe- 
ther the promise of an excessive sum as duwer can 
bə enforced; whether the wife isa mere unsecured 
creditor for dower; whether a widow having ob- 
tained possession of her husband's estate in lieu of 
dower hasa right to retain possession until the 
debt is satisfied, On all these matters, a8 is well- 
known, the Courte will apply the Muhammadan Law 
in Bengal, Bihar, Agra and Madras, as well as in 
the other provinces. Nor is it rgssonabls to suppose 
that any other law could be applied to determine 
whether dower can be remitted by the wife’s father; 
or by the wife herself; what isthe effect upun the 
wife’s right to dower of her exercising her “ option 
of puberty”; of her being divorced before cunsum- 
mation; ofher husband dying befors consumma- 
tion 

Although the Majority Act {IX of 1875) dues not 
affect tbe capacity of any person fo act in the 
matter of marriage or dower, where the husband 
who is by his own personal law a minor at 
the time of his marriage, is married by his 
father inthe exercise of u father’s righteots do 
(the right of jebr), no law, save the Muham. 
medan Law, makes aay contract to pay dower bind- 
ing upon the minor. According to the general law 
of Insia there is no rule which gives a guardian 
power to bind his infant ward by a personal co- 
verant. The father’s power as natural guardian to 
do so in respect of dower is the creature of the 
Muhammedan Law of marriage, there is no rule of 
general law which makes a guardian liable as 
eurety when he enters into a contract on behalf 
ox his miner son. This particular doctrine of 
the Muhammedan Law should not be required to 
conform to a particular feature of the general 


3 
law or should be interpreted in the light ofit. [p. 
5, col. 1.] 


_ The passage in Suraya relating to the law of dower 
is nothing less than a substantive rule of law and 


cannot be described as a canon of interpretation ` 


or construction or a rule of evidence. To a 
doctrine which enlarges the right of the wife or 
improves her security in respect of doweran im- 
portant purpose must be attributed; and it would 
only mutilate the substantive law laid down by the 
Suraya if its rule as tothe liability of the hus- 
band's father were to be ignored, 
Case-law referred to.} 

here a Shia Muhammadan personally under- 
takes the liability asa surety for the payment of 
dower at ihe marriage of his infant son who has 
` no means of paying it, the amount can be recovered 
on his death from the estate in the hands of the 
heirs according to the Shia Law of dower. [ibad.] 


Dr. Abdul Majid and Mr. J. Chinna 
Durai, for the Appellants. 

Mr, J. E. Godfrey, for the Respondents. 

Sir George Rankin—This appeal is 
brought by the plaintiffs from a decree 
of the High Court at Allahabad, dated 
October 3), 1933, affirming a decree of 
the Subordinate Judge ai Moradabad, dated 
January 22, 1930. The appellants are the 
father and mother of one Musammat Ejaz 
Fatma, who died on March 19 1926, aged 
about 21 years. On August 17, 1914, she 
had been married at the age of nine to the 
infant son of one Sibti Hasan. The hus- 
band’s name was Farzand Hasan (defendant 
No. 1). At the time of the marriage he 
was only nine or ten yearsold. The amount 
of dower agreed upon at the time of the 
marriage was Rs. 25,000: it is evidenced 
by the entry in the register of Ali Husain, 
the gasi who solemnised the marriage, and 
is not in dispwte. Husband and wife lived 
together from, 1921 till the wife’s death in 
1926. The appellants by their suit, which 
was brcught on March 16, 1929, after the 
death of Sibti Hasan, claimed as heirs of 
Ejaz Fatma, their daughter, entitled be- 
tween them to a one-third share of her 
estate. ‘They impleaded her husband, 
Farzand Hasan, his mother, brother and 
sisters, and claimed trom them as the 
heirs of Sibti Hasan, deceased, a one-third 
share (Rs. 8,333 5-4) of the dower due to 
Ejaz Fatma, alleging that “this alliance 
was made at the desire of Saiyed Sibti 
Hasan and he had himself taken the 
personal liability of payment of the 
dower debt.” 

At the trial the appellants sought to 
prove that Sibti Hasan had at the time 
of the marriage made an express promise 
tos become liable for the dower as a surety 
for his scn. This was disbelieved by the 
trial Judge, whose finding on the point 
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was not impugned in the High Court.e The 
respondents, on the other hand, denied that 
Sibti Hasan had been present at the 
marriage or had acted therein as the 
guardian of bisson. ‘Ibis denial has been 
disbelieved by both Ccurts in India, and 
before the Board it is notin dispute that 
the marriage was entered into by authority 
of Sibti Hasan as father of the infant 
bridegroom and of the appellant Sabir 
Hasan as father of the infant bride. These 
two men indeed were relatives dnd on the 
same day the appellants’ son was married 
to Sibti Hasan’s daughten (defendant 
No. 3). 

“Now the parties are Shias; and “before 
the Courts in India and before tne Board 
the appellants have contended ‘that, ac- 
cording to the Muhammadan Law applic- 
able to Shias, Sibti Hasan became liable 
to pay ihe dower of Ejaz Fatma by reason 
of the fact that bis infant son Farzand 
Hasan had no means of his own at the 
time Sibti Hasan married him to Ejaz 
Fatma. For this proposition of law the 
appellanis vouch the authority of the 
Suraya (Shuraya ool Islam). In Bock I 
which treats of Nikah or Marriage, the 
fifth chapter treats of Muhr or Rower. 
Of this chapter the third section, headed 
“the Jaws of dower", deals with 15 “cases” 
giving a statement of the law applicabile 
to each. This is followed by five further 
cases described as “branches from the 
preceding” and of these the fourth is as 
follows:— 

Fourth:— 

“If one should contract his infant son in marriage 
and the child has independent means of his own, 
he is liable for the dower. If the child is poor, 
the obligation rests entirely on the father, and 
in the event of his death, must be discharged out 
of the whole of his property, whether the child 
should arrive at maturity and become wealthy or 
die before, If, therefore, the father should have paid 
the dower, and the youth should come to maturity 
and then divorce his wife before coition, the son 
and not the father has a right toreclaim half the 


dower, the payment by the father being considered in 
the light of the law, as a gift to the son.” 


The learned Judges of the High Court 
(Niamat Ullah and Collister, JJ)” state 


“that the Sharah Loma gives the same 


rules, and that they have not been able 
to find any book of authority on Shia 
Law which conflicts with these authorities 
upon the point. On this footing it would 
seem to follow from the well-known prin- 
ciple established by the Board's decision 
in Deedar Hossein v. Zuhoor-oon-Nissa 
(1) that the doctrine of the Suraya should 
3 M I A 441 ab p 447; 1 Sar.217; 2 Suther, 5 
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bg applied to the present case. Both 
Courts in India have, however, refused to 


apply it. The learned trial Judge con- 
sidered that it was not consonant 
with justice, equity and good con- 
science. The High Court rightly noticed 


that if it be deemed to be a rule re- 
garding “marriage” or “any religious usage 
or institution” then s. 37 of the Bengal, 
Agra and Assam Civil Courts Act (XII 
of 1887) applies the Muhammedan Law as 
such. But they did not think that the phrase 
“any religious usage or institution” covered 
the present case nor that the rule relied 
upon was convenient or equitable rule, 
Pasticularly in view of the practice preval- 
ent in the province to stipulate for excessive 
sums as dower. They observed :— 


“The only contention which, in our opinion, can 
be put forward is that the question arising in this 
case is one ‘regarding marriage’; but it seems to 
us that {the rule laid down in Shuraya-ool-Islum is 
no more than a canon of interpretation. The author 
is of opinion that where a guardian for marriage 
agrees, on behalf of his minor ward, to pay a certain 
amount of dower, there is an implication, that, in 
case the minor has no means to pay, the guardian 
“ would be deemed to be a surety for due payment, 
The Sunni doctors, on the other hand, do not 
construe such an agreement as implying a personal 
undertaking. The rule may also be considered ag 
a rule of evidence in so far that a personal under- 
taking by the guardian to pay dower, in case the 
minor is found to have no means of paying it, 
should be presumed. In any view of the matter, 
the vicarious liability of the father arises not from 
any substantive rule of Shia Law relating to mar- 
riage but is the result of deduction from given 
circumstances, and as such British Indian Oourts 
are to be guided not by Muhammedan Law but by 
tules ofconstruction generally applicable or by the 
Indian Evidence Act. We entertain no doubt that 
a Shia father entering into any other contract, as 
guardian of his minor son, involving a pecuniary 
’ obligation cannot be saddled with personal liability 
< by British Indian Courts. The agreement to pay 
dower in the same circumstances cannot be placed 
on a different footing. The liability, if it exists, 
arises from a civil contract and should be determined 
by the law applicable to contracts made by an 
- authorised guardian. 

There is no rule of general law in force in this 
proviace which justifies an inference that a guardian, 
entering into a contract on behalf cf his minor 
son, renders himself liable as surety in the absence 
of an express contract to that effect nor is there 
anything in the Indian Evidence Act which justifies 
a presumption from the circumstances of such a 
ae that a guardian makes himself personally 
iab.” 


This decision of the High Court does not 
proceed upon the view that the question 
concerning dower in the present case is not 
one “regarding marriage”; nor do they in 
the end dispute that the substantive law 
applicable to questions of dower under the 
Act of 1887 is the Muhammedan Law of the 
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school or sect to which the parties belong. 
This has, however, been disputed b:fure the 
Board and their Lordships think it neces- 
sary bo examine the matter with sume care. 
In the provinces of Oudh, the Punjab, 
the Central Provinces, the North-West 
Frontier Province, and Ajmere-Merwara, 
“dower” is one of the topics expressly 
mentioned by the Act which regulates the 
Civil Courts as subject matters to which, 
in cases where the parties are Muham- 
medans, the Mubammedan Law is to be 
applied as the rule of decision. Whether 
the position is in any way different in the 
provinces of Bengal, Bihar, Agra, Assam, 
under the Act of 1887, or in Madras under 
the similar language of Act III of 1873, 
is the question at issue. The phrase used 
in these Acts is “any question regarding 
succession, inheritance, marriage or caste 
or any religious usag3 or institution.” The 
topics of divorce, dower, betrothal, family 
relations, are not particularised as in tre 
enactments of other provinces, but in their 
Lordships’ view this does not import an 
intention that the social and family life of 
Muslims should be differently regarded 
from province to province; or that in Bengal, 
Agra or Madras Muslims are not to be 
governed in such matters by their own 
personal law. The termsof s. 3/ of the 
Act of 1887 merely repeat tnose of s. 24 
of Act VI of 1871, which in tura reproduce 
those of s. 15 of Bengal Regulation IV 
of 1793, to which the Company's Vourts 
had always given a wide interpretation 
and to which indeed they had in practice 
added Zohorovodeen v. Baharoollah Sircar 
(2), This Board in Moonshee Busloor 
Ruheem v. Shums-oun-nissa Begum (3) and 
the Full Bench of the Allanabad High 
Court in Abdul Kadir v. Salima (4),-have 
in no uncertain terms accepted these 
enactments as securing to the Muhammedan 
community the application of their own law 
to their domestic relations. Tae rigdot of 
the wife to her dower is a fundamental 
feature of the marriage contract: it has a 
pivotal place in the scheme of the domestic 
relations affecting the mutual rights of 
the spouses at more than one point. “The 
marriage contract is easily dissoluble and 
the freedom of divorce and the rule of 
polygamy place a power in the hands of 
the husband which the law-giver intended 
to restrain by rendering the rules as to 


(2) (1864) W R 185. 

(3) 1L M I å 551; Marsh 286; 2 Suth. 59; 
2 Hay 190; SW R 3 (P 0). 

(4) 8 A 146; A W N 1886, 37, 


2 Sar, 259; 
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paymenis of dower stringent upon the hus- 
band” (per Mahmood, J. in “Abdul Kadir 
v. Salima (4) supra at 158*). The period 
which has elapsed since the Regulation 
of 1793 and the area to which its language 
has been applied are too great to permit 
of much doubt remaining as to the sub- 
stantive law of dower among Muham- 
medans in British India 
cases upon dower decided under the Act 
of 1887 or ita predecessors shows that while 
by Muhammedan Law marriage itself is 
viewed asa civil contract and “the agree- 
ment to pay a certain amount of dower 
is a part of the contract of marriage” 
Qasim Husain Beg v. Kaniz Sakina (5) the 
mere principles of the law of contract as 
embodied in the Indian Contract Act are 
insufficient of themselves to account for 
the main features of the law of dower. A 
summary of the results of many decisions 
was given by Lord Parker of Waddington 
when ‘delivering the judgment of the Board 
in Hamira Bibi v. Zubaida Bibi (6}—an 
appeal from a Full Bench decision of the 
High Court at Allahabad :— 4 

“Dower is an essential incident under the Mus- 
salman law to the status of marriage; to such an 
extent this is so that when it is unspecified at the 
time the marriage is contracted the law declares 
that it must be adjudged on definite principles. 
Regarded as a consideration for the marriage, it 
is, in theory, payable before consummation; but the 
Jaw allows ite division into two parts, one of which 
is called ‘prompt,’ payable before the wife can be 
called upon to enter the conjugal domicil; the other 
‘deferred,’ payable on the dissolution of the con- 
tract by the death of either of the parties or by 
divorce. But the dower ranks as a debt, 
and the wife is entitled, along-with the other cre- 
ditors, to have it satisfied on the death of the 
husband out of his estate. Her right, however, is 


‘except that if she’ lawfully, with the express or 
implied consent of the husband, or his other heirs, 
obtains possession of the whole or part of his estate, 
to satisfy her claim with the rents and issues 
accruing therefrom, she is -entitled to retain such 
possession until ıt is satisfied. This is called the 
widow's lien for dower, and this is the only creditor's 
lien of the Mussalman Law which has received 
, ecognition in the British Indian Courts and at tnis 
Board.” 

_ This passage illustrates how Muham- 
medan. texts and the principles of Muham- 
medan „Law have been applied to deter- 
mine every facet of the law of dower 
among Muhammedans—whether dower is 


: payable’ apart from express agreement ; 
“what principles determine its amount if 


© (5) 54 A 806 at p 809; 139 Ind, Cas. 371; (1932) A LJ 
ay Ind. Rul. (1932) All. 564; A I R 1932 All 
49. 
(6) 33 A 182; 7 Ind. Cas. 497; 7 A LJ 1025 On appeal 
36 IAd. Cas. 87;43 I A 294 at p 300. 
“Page of 8 A.—[Hd.] 
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unspecified ; whether it Gan be agreed or 
added to after marriage ; whether in whole 
or in part, it is to be deemed to be 
“prompt” or “deferred”; whether prompt 
dower is payable on demand or otherwise; 
whether non payment of prompt dower is 
a defence to a husband’s suit fcr con- 
jugal rights befcre consummation ; or 
after consummation ; whether the promise 
of an excessive sum as dower can be 
enforced ; whether the wife is a mere un- 
secured creditor for dower; whether a 
widow having obtained possession of her 
husband's estate in lieu of dower has a 
right to retain possession unti} the debt is 
satisfied. On all these matters, as is well- 
known, the Courts will apply the Mtham- 
medan Law in Bengal, Bihar, Agra and 
Madras, as well as in the other provinces. 
Nor is itreas-nable to suppose that any 
other law ciuld be applied to determine 
whether dower can be remilted by the 
wife father ; or by the wife herself; what 
is the effect upon the wife’s right to dower 
of her exercising her “option of pi berty”; 
of ber being divorced befvre consumma- 
tion; of her husbind -dying before con- 
summation. In Muhammad Siddig V. 
Shahab ud-Din (7), the parties were Sunnis 
and the High Court of Allahabad wege not 
satisied that the father became liable by 
the Hanafi Law as a surety for his son by 
reason of his arranging the marriage. But 
their Lordships do not gather that the 
Division Bench in that case doubted that 
the matter fell to be decided by the ap- 
propriate Muhammadan law, and in their 
Lordships’ opinion there is no .rcom for 


- doubt upon the point. 
no greater than that of any other unsecured creditor, - P 3 


Their Lordships desire to advert parti- 
cularly to the circumstances of the mar- 
riage contract in the present case. Although 
the Indian Majority Act (IX of 1875) does 
not affect the capacity of any person to 
act in the matter of marriage or dower 
(s. 2) the husband in the present case 
wus by his own personal law a minor at 
the time of his marriage. He was married 
by his father in’ tke exercise .of a father's 
right so to do (the right of jabr). What law, 
save the Muhammedan Law, makes any 
contract to pay dower binding upon the 
minor? In Waghela Rasanji v. Matludin 
(8), Lord Hebhouse pointed out that ac- 
cording to the general law of India, there 
is no rulé which gives a guardian power 


(7) 49 A 557; 100 Ind. Oas. 638; 25 A L J 466;A IR 
1927 All. 364. 

(8) 141 A 89 atp 96; 11 B 55l; 11 Ind. Jur. 315; 5 
Sar. 16 (P 0). 
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to btnd his"infant ward by a personal 
covenant. The father’s power as natural 
guardian todoso in respect of dower is 
the creature.of the Muhammedan Law of 
marriage, and the learned Judges of the 
High Court invert the true position when 
they proceed upon the view that there is no 


rule of genzral law which makes a guardian - 


liable as surety when he enters into a 
contract on behalf of his minor son. If the 
general law is to control the matter, the 
question will not arise. It is difficult to 
see why this particular doctrine of the 
Muhammadan Law should be required to 
conform to a particular feature of the 
general law or should be interpreted in 
the light of it. 

At. remains, therefore, to consider the 
distinction drawn by the learned Judges 
in the present case between “a substantive 
Tule of the Shia Law relating to marriage” 
and what is variously called a “canon of 
interpretation,” a “rule of constraction” and 
a “tule of evidence.” Even where Muham- 
medan Law applies to the subject-matter, 
the Oourts in British India are governed 
by their own methods and procedure and 
do not apply those rules of the Muham- 
medan Law which Mahmood, J. in the zase 
of Jafri Begum v. Amir Muhomnad 
(9), described as “provisions which go only 
to the remedy, ad litis ordinationem, being 
matters purely of procedure as to array of 
parties, production of evidence, res judicata, 
and review of judgment, ete.” 

Their Lordships cannot agree, however, 
that the passage from the Suraya upon 
which the appellan:s rely expresses any- 
thing less than a substantive rule of law 
or that it can be described as a canon of 


interpretation or construction ora rule of - 


evidence. The passage itself and its con- 
text are alike against this suggestion. To 
a doctrine which enlarges the right of the 
wife or improves her security in respect 
of dower, an important purpose must be 
attributed ; and in their Lordships’ view 
it would only mutilate the substantive law 
Jaid “down by the Suraya ifitsruleas to 
the liability of the husband's father were to 
be ignored. 

_ The learned Judges of the High Court 
interpret the rule as follows :— 

“According to the rule laid down in Shuraya the 
father makes himself a surety for the due payment 
of dower in case his minor son has no means of 
paying it. The underlying principle is that the 
son's inability to pay must have been known to the 
father and if in spite of such knowledge he agreed 
ot behalf of his indigent son to pay what was be- 


(9) 7 A 822 at p 841; AWN 1885, 248, 
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yond the latter's means, he should be deemed to 
have guaranteed the payment of the stipulated dower,” 

Their Lordships are not called upon in the 
present case to say whether this interpreta- 
tion of the rule is in all respects correct. The 
matter was not fully argued at the bar, and 
no materials to illuminate the meaning 
of the text have been laid before the 
Board. Their Lordships are only prepared 
to hold that the appellants should recover 
against the heirs of Sibti Hasan on the 
footing that the decree of the trial Judge 
against Farzand Hasan is set aside. No 
point was taken in the Courts in India or 
at the hearing of this appeal upon the 
maintenance deed which Sibti Hasan 
executed on August 15, 1914, or on the 
omission of the plaintiffs to implead the 
other ‘heirs of Ejaz Fatma. In their Lord- 
ships’ view the proper form of decree is 
against each of tke heirs of Sibti Tasan 
for that proportion of the appellants’ joint 
claim which corresponds to the share of 
each heir in the estate of Sibti Hasan. 
The decree will only be enforceable against 
each heir to the extent of assets come to 


“his or ber hands in accordance with s. 52 


of the Civil Procedure Onde, As maierials 
for ascertaining the share of each defend- 
ant are not before their Lordships, the 
exact terms of the decree must be framed 
hy the High Court on receipt of His 
Majesty's order as to this appeal, unless 
the terms are s2ltlel by agree nent at an 
earlier stage. Their Lordships d> not 
consider that in this case the appellants 
huve shown any right to an order for 
interest for the period prior to decree; and 
they find it unnecessary toe consider whe- 
ther in view of the Board's decision in 
Hamira Bibi v. Zubaida Bibi (8), (supra) 
interest could, in any circum3tances, be 
awarded in such a case as the present 
where the wife was never in possession 
of her husband's property in lieu of dower. 
The ultimate decree, however, will 
carry interest at 6 per centum from the 
date of the Order in Council as to this 
appeal. 

Their Lordships’ conclusion is that this 
appeal should be allowed, that the decrees 
of the Courts in India should he set aside, 
and that in lieu thereof, there should be 
a decree in favour of the appellants against 
each defendant, payable out of the assets 
of Sibti Hasan, come to the hands of such 
defendant for such fraction of Rs. 8,333-5-4 
as corresponds to the share of such defénd- 
ant in the estate of Sibti Hasan. The 
defendants must pay the appellants’ costg 
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throughout. Interest on the total sum 
decreed will run from the date of the 
Order in Council at 6 per centum per 
annum. Their Lordships’ will humbly 
advise His Majesty accordingly. 


8. Decrees set aside. 
Soliciters for the Appellants.—Messrs. 
Douglas Grant & Dold. 


Solicitors for the Respondents.—Messrs. 
Nehra.& Co. ` 
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PATNA HIGH COURT 
Civil Appeal No. 157 of 1935 
September 23, 1937 
Wort AND Manonar LALU, TI. 
Sie KAMESHWAR SINGH BAHADUR— 
APPELLANT 
versus 
BIBI FATMA AND ANOTARR—RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s. 104-H—~ 
Suit under, for declaration that status of defendant 
should be altered~—Under-tenants recorded as occu~ 


pancy raiyats of, portion of same holding, whether 
necessary and proper parties. 


The reliefs claimedin the plaint must determine’ 


the question whether the under-tenants are or are 
not necessary parties in an action framed under the 
provisions of s. 104-H. Bengal Tenancy Act, Where 
the declaration askedfor in the plaint is very clear 
and specific, viz, a declaration that the status of 


the defendant*should be altered, such a suit is not“ 


maintéinable in the absence of the persons who have 
been recorded as occupancy ratyats of a porticn of 
the same holding The judgment would not only 
affect the status of the defendants but would affect 
the status of the so-called under-tenants who are 
recorded as occupancy raiyats. Such persons are 
necessary and proper parties tothe suit. Jogendra 
Nath v. Seeretary of State (1) and Jogendra Mohan 
v. Janki Nath (2), distinguished. 


Messrs. MurariePrasad, R. Misra and 
K. P. Upadhaya, for the Appellant. 

SyedAli Khan and Syed Raja Imam 
for the Respondents, 


Wort, J.—The question in this appeal 
is whether the so-called under-tenants 
were necessary as well as proper parties 
to the action. The learned Judge in the 
Court below has so held, and it is against 
that decision that this appeal is preferred. 
The question whether parties are both 
necessary and proper parties must of neces- 
sity depend upon the circumstances of the 
particular case. Mr. Murari Prasad in this 

. case contends that they are not necessary 
parties as the judgment, if pronounced in 
his favour, does not bind parties who are 
not joined. Thatis, if I may say so, trite 
law, but does not answer the contention 
in this,case that the-under-tenants who have 
been recorded as occupancy raiyats are 
necessary parties, Ifthe matter had been 
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dependent upon contract, that is to say, 
bad the rights aa between the plaintiff and 
the defendants depended upon contract, 
or to put it perhaps more precisely, had 
the matter concerned the general law of- 
landlord and tenant in contra-distinction to 
the law as provided by the Bengal Tenancy 
Act, something might have been said in 
support of the contention which Mr. Murari 
Prasad puts forward. It certainly would 
be the case there that any judgment pro- 
nounced as against the present defendants 
to the action would not have .bound nor 
affected in any way the rights of the so- 
called wnder-tenants. But here’ we are 
concerned not merely with the question of 
the tenancy laws as provided by the Bibar 


-*Tenancy Act but more particularly with the 


question of status. In para. 7 the plaintiff 
alleges “that the defendant is an occupancy 
tenant, and as such, his status should be 
kaimi or mokarrari nahim, ete” The 


‘plaintiff then proceeds to claim the relief 


that 


“After determining and declaring the correct status 
of the defendants, let adecree be passed in favour 
of the plaintiff as against the defendant setting 
the proper annual rent payable by the defendant 
for the tenancy in suit in accordance with the 
instruction laid down. by the Board of Revenue.” 


Needless to say that the defendants fn 
this case are recorded as tenure-holders. 
Now, assuming for the purpose of argument 
that the plaintiff succeeded in this action, 
he would succeed in varying or emending 
the eniry inthe Record of Rights in this 
way that the defendants would-be recorded 
as occupancy raiyats. But as we know, the 
under-tenants are already recorded as such. 
It is not possible for there to be two occu- 
pancy raiyats of the same holding and the 
contenticn of Mr. Murari Prasad is tbat 
their occupancy rights may be not as occu- 
pancy raiyats but as under-tenants with 
occupancy rights. It does not, in the cir- 
cumstances, in my judgment meet the point 
about their being recorded as occupancy 
raiyats. Shortly stated, therefore, such a 
judgment, as 1 have indicated, would not 
only affect the status of the defendants but . 
would affect the status of the so-called under 
tenants who have not been joined as parties, 
to the suit. In the course of the argument 
the case in Jogendra Nath v. Secretary of 
State (1), was referred to. .That case’ was 
discussed in the course of the judgment in 
alater case Jogendra Mohan v.Janaki Nath 
(2), where in a case not dissimilar in cer- 
ae 160 114 385; I7 Ind. Cas. 921; 17 OW N 


mo) 21 O W N 427; 36 Ind, Cas. 795; A I R 1917 Cal. 


1938 


tain respects from the present, it was held 

hatt was hot necessary to join an under- 
tenant, in other words tke under-tenant 
was not a necessary party. But it is to be 
noted that in Jogendra Nath v. Secretary 
of State (1), there was no contest as bet- 
ween the under-tenant and the defendant 
in the action andthe judgment pronounce 
ed against the defendant in the action in 
no way affected the status of the under- 
tenant, although, as it was stated, he might 
have been interested in the matter and pos- 
sibly, therefore, was a proper party although 
not a necessary party. In my judgment, 
in this case dhe learned Judge was clearly 
right, having regard to the fact which I 
have already stated that the under tenant's 
status was affected, in holding that he 
was a necessary party. For these reasons, 
in my Opinion, the appeal fails and must 
be dismissed with costs. I should have 
added in my observation that neitherin the 
Courts below nor in this Court was any 
request made that the under-tenant be 
joiaed as a party. The appeal is dismissed 
with costs, 

Manohar Lall, J.—I agree In my opi- 
nion, the reliefs claimed in the plaint must 
determine the question whether the under- 
tenagts are or are not necessary parties in 
the action framed under the provisions of 
s. 10t H, Bengal Tenancy Act. Mr. Murari 
Prasad strongly relied upon the observi- 
tion of the Calcutta High Conrl in Jogendra 
Nath v. Secretary of State (1). Itis to be 
noticed that the suit as framed in that 
cass was not allowed to be proceeded with 
in the Calcutta High Court where Sir Rash 
Behary Ghosh for the appellant deleted the 
first two prayers in the plaint, with the re- 
sult that after the amendment of the plaint 
the suit stood as asking for a mere declara- 
tion that the amount of rent settled under 
the settlement record should be altered. It 
is obvious that for such a prayer an under- 
tenant was not a necessary party. The 
other case relied upon, viz. Jogendra Nath 
v. Janaki Nath (2), was also a case in which 
no declaration was sought for as to the 
status of the plaintiff. The only relief 
claimed was that the Court would settle 
a fair and equitable rent, In the present 
case the declaration asked for in the plaint 
is very clear and specific: the plaintiff 
asks fora declaration that the status of 
the defendant should be altered. Such a 
suit, in my opinion, is not maintainable in 
the absence of the persons who have been 
recorded as occupancy raiyats of a portion 
of the same holding. I find another diffi- 
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culty also in the way of the plaintiff and 
that is this: The plaintiff sued for a 
declaration that the entry regarding a por- 
tion of the holding is incorrect although in 
mv view heis aggrieved by the entry in 
respect of the whole holding. For these 
reasons I agree that the appeal fails and 
should be dismissed with costs. 
D. Appeal dismissed, 


NAGPUR HIGH COURT 
Second Civil Appeal No. 235 of 1935 
January 7, 1937 
Nryoa, J. 

SHANKAR RAO—P tarntler— 
APPELLANT 
Versus 
MADHO RAO—DEFENDANT— 
RESPONDENT 

C. P. Land Revenue Act (II of 1917), s.192— 
Mukaddam, if can recover remuneration for period 
prior to order of Deputy Commissioner fixing his 
remuneration—Civil Court, if can award remunera- 
tion, clreadu fixed, for such periol. 

A mukaddam ofa village, who is not a lambar- 
dar; is entitled to recover his remuneration for a 
period prior to the order of the Dapnty Commis- 
sioner fixing hig remuneration The Civil Courts are 
not precinded from awarding the remuneration as 
already fixe] by ths Daputy Jommissionar for any 


“period preseding such fixation subject, of course, 


to the Limitation Act. But the Qivil Oourt is 
incompetent to fix the remuneration. 


S. C. A. from the appellate decree of 
the Court of tha Firat Additional Dis- 
trict Jndge, Nagpur, dated March 22, 
1935.in Civil Appeal No. 2*B of 1935, come 
firming the decree of the O8urt of the Third 
Sub-Judge, Second Class, Nagpur, dated 
November 23, 1934, in Civil Suit No. 95 of 
1935. 


Mr. M. R. Bobde, for the Appellant.. 
Mr. W. R. Puranik, for the Respondent. 


Judgment.—This a plaintiff's appeal 
from a judgment of the First Additional 
District Judge. Nagpur, confirming the 
original Court's decree of dismissal. 

The only question waich arises upon the 
appeal is whether a mukaddam of a village, 
who is not a lambardar, is entitled to 
recover his remuneration for a period prior 
to the order of the Deputy Commissioner 
fixing his remuneration. Both the Courts 
below have rejected the plaintiff's claim on 
the ground that he was not entitled to re- 
ceive any remuneration notwithstanding 
that he worked as mukaddam. e 

The village Ajni, Tahsil Nagpur, is divid- 
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ed into pattis. Patti No. 1 of Re. 0-8-0 belongs 
tothe defenlant, Patti No. 2 of Re. 0-7 0 
to the plaintiff, Patti No. 3 of Re. 0-1-0 to 
one Durgaprasad and Patti No.4 is shamilat 
(common). The parties are lambardors of 
their respective pattis. The plaintiff is 
a Sadar lambardar and mukaddam of the 
entire village. 

The plaintiff sued to recover Rs. 508-12-7 
as balance -due on making accounts of 
village profits comprising on item relating 
to hisremuneration for the work done by 
him as mukaddam for 5 years’ viz. 1926-2 
to 1930-31. On this head he claimed for 
each year Rs. 32-9-6 being 4 per cent. of 
the land revenue assessment of the village 
amounting to Rs. 1,630. It is common ground 
that the plaintiff worked as mukaddam of 
the village during the whole period for 
which he claimed his dues and his appoint- 
ment was made after the new Land Revenue 
Act of 1917 came into force. His remunera- 
tion was fixed by the Deputy Commissioner 
by an order passed on March 15, 1933. The 
defendant's contention was that the plain- 
tiff was not entitled to recover his mukad- 
dam dues for a period anterior tothe Deputy 
Commissioner's order although he rendered 
service as a mukaddam. 

I donot see my way-to concur in the 
view taken by the Courts below that the 
plaintiff is not entitled in Civil Court to 
recover his remuneration for the period 
before the Deputy Commissioner fixed his 
remuneration in 1933. 

The main argument urged in support 
of the lower Court’s view is that the 
Deputy Commissioner's order fixing the 
remuneration canzfot operate retrospective- 
ly and that the Civil Courts are precluded 
by s. 220 (p) of the CO. P. Land Revenue 
Act from fixing the remuneration. It is 
true that in Anandrao v. Daulat (1), there 
is an observation that the lambardar could 
not maintain his claim for remueration 
until he gets it fixed by the revenue 
authorities but this observation does not 
assist either party in the present case. 
It cannot be gainsaid that Civil Courts 
have no power to fix remuneration and 
that consequently no suit can lie for that 
purpose. But the question is whether the 
Civil Courts are precluded from awarding 
the remuneration as already fixed by the 

Deputy Commissioner for any period 
preceding such fixation subject, of course, 
to the Limitation Act. In my opinion the 

_ Givil Courts are not precluded. 

a) 2% L R37; 92 Ind. Cas. 909; ATR 1926 
Nag. 274. 
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` Section 192 of the ©. P. Land Revenue 
Act empowers the Deputy Commissioner to 
fix the remuneration of the lambardar and | 
mukaddam. In the present case the Deputy 
Commissioner ordered the remuneration to 
be fixed at 4 per cent. of the land revenue. 
Could it be the intention of the Legislature 
to deny the mukaddam the substantive 
right to receive remuneration until it is, 
flxed by the Deputy Commissioner? In 
other words: Was the Deputy Commissioner's 
order fixing remuneration intended to 
create a right in favour of that village 
officer to receive remuneration? The 
answer is that the mukaddam$ right to 
remuneration for services rendered by dim 
is independent of the fixation of it since 
it-has relation to the performance of the 
statutory duties imposed on a mukaddam by 
s. 193 and the Rules framed thereunder, 
On principles of natural justice a servant 
must be paid from the time that he 
begins to render service. Consequently 
the presumption must be made that a 
mukaddam is entitled to get his remunera- 
tion as soon as he is appointed under 
£. 190, C. P. Land Revenue Act, because 
the appointment imposes on the mukaddam 
the legal obligation of performing certain 
statutory duties specified in s. 193 ahd 
the Rules framed thereunder. Much of 
the difficulty which often arises in such 
cases as the present, will be avoided if 
the revenue authorities fix the remunera- 
tion while making the appointment. That 
the fixing of the remuneration and the 
appointment are not simultaneously done 
may be due to the fact that the duty 
of fixing the remuneration is laid on the 
Deputy Commissioner and that of making 
appointment on any officer not below the 
rank of a Tabsildar. Since, however, the 
statute expects the village officers to per- 
form the duties of their office as soon as 
they are appointed, it must by necessary 
implication follow that the Legislature in- 
tended that the remuneration should be fixed 
simultaneously with the appointment. Section 
192, by the use of the word “shall,” makes it 
imperative on the Deputy Commissioner’ 
to fix the remuneration. It is desirable 
that the officer who makes the appciat- 
ment should report the case tothe Deputy ` 
Commissioner forthwith for the purpose of 
the remuneration being fixed by him. 
There is nothing in the Land Revenue 
Act to suggest that the person appointed 
should move the Deputy Commissioner for 
his remuneration to be fixed. The 
duty of fixing the remuneration under s. 192 
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is an obligatory as the duty of appointing 
amukaddam. If so, any delay on the part 
of the Deputy Commissioner in fixing the 
remuneration cannot prejudice the person 
who is entitled to receive it. It may be 
conceded that the delay is also imputable 
tothe plaintiff but Ido not think it would 
be jusiand equitable to deny him his 
legitimate dues only because he was negli- 
gent ordilatory, in the absence of any 
statutory provision in- that behalf. The 
Deputy Commissinner’s order fixing the 
remunéraiion must relate to the whole 
period of the service. [t must, therefore, 
relate back fo the time when the appoint- 
ment*was made. 

On the principle of “no right without a 
remedy’ it is urged that since the mukad- 
dam could not sue to recover his remune- 
ration unless it had been fixed by the 
Deputy Commissioner, he must be deemed 
to have had no right to remuneration for 
the period befvre it is fixed. The present 
case is not one of no remedy at all. Fixing 
of the remuneration is a siep towards 
securing a remedy in the Civil Court, aud 
a remedy is none the less a remedy because 
it is clogged by a condition. The remedy 
becomes available as soon as the condition 
isfuflilled. Buta question is raised: Car 
there be any liability cast on a person to 
pay the remuneration unless the exact 
amount that is payable is fixed ? There can 
be no valid contract between two persons 
when the principal term of the contract 
is uncertain. The argument eo stated no 
doubt presents a difficulty but it is more 
apparent than real. The reply is two-fold. 
The mukaddam is appointed by the Deputy 
Commissioner and is entitled to receive 
remuneration because he performs the 
duties of his office under the Land Revenue 
Act. His duties are not contractual but 
statutory; consequently the ccnsiderations of 
a contract will not fully apply to his case. 
Granting for the nonce that they do apply, 
the mukaddam will be entitled to get his 
remuneration on the principle of quantum 
merujt. He has been actually discharging 
his duties as a mukaddam since his ap- 
pointment which under the Land Revenue 
Act ate to be remunerated by the lambar- 
dar of the village or patti. The latter's 
liability to pay arises as soon as the former 
begins to render service. The question is: 
Can the Civil Court direct the lambardar 
to pay any particular amount on the prin- 
ciple of quantum meruit? In my opinion, 
when once the remuneration is fixed by the 
Deputy Commissioner, there is nothing to 


‘Act, which exempts 
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preclude the Civil Court from awarding the 
remuneration for the period before it ig 
fixed. Section 220 (p) of the G. r. Land 
Revenue Act debars the Civil Court from 
entertaining a suit or an application in 
regard to any claim in connection with the 
office or the fixation of the remuneration of 
patwart, lambardar or mukaddam, ete. In 
the present case, the suit does not involve 
any claim in connection with the office or 
the fixation of the remuneration. The 
Civil Oourt’s jurisdiction remains unaffect- 
ed in all matters other than those which 
have been excepted from it by the special 
law. The Civil Courtis incompetent, in- 
deed, to fix the remuneration but it cannot 
be gainsaid that it can award the remune- 
ration as fixed by the Deputy Gommis- 
sioner. The fact that the period for which 
it is awarded precedes the Deputy Com- 
missioner’s order fixing the remuneration 
appears to me to be altogether im- 
material, 

I may observe here that the present 
case is regarded by me as falling under 
ite (2) of s. 192, O.P. Land Revenue 

ct. 

There survives another question. The 
mukaddam's remuneration has been fixed 
at 4 per cent. ofthe land reyenue which 
is Rs. 1,630 including the revenue assessed 
on the malik makbuza lands amounting to 
Rs. 325 8 0. Excluding this amount, the 
land revenue payable for the village comes 
to Rs. 1,304-€-0, The question is whether 
the defendant is liable to pay 4 per cent, 
of Rs. 1,630 amounting to Rs. 329-6 as 
claimed by the plaintiff 01,4 per cent. of 
Rs. 1,38048-0 amounting tg Rs, 26-3-0. I 
think the defendant is liable to pay only 
Rs. 26:3-0 per year in view of proviso (is) 
to sub-s. lof s. 192, O. P. Land Revenue 
i a malik makbuza 
for making contribution towards the re- 
muneration of the lambardar or mukaddam. 

The result is that the appeal succeeds 
with costs in all the Courts. The decrees 
passed in favour ofthe appellant will be 
modified by the addition of the amount of 


Rs. 130-15-0 but with interest, to the 
amount already decreed. 
N. Appeal allowed. 
. 
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OUDH CHIEF COURT 
Civil Miscellaneous Application No. 808 
of 1937 | 
January 10, 1938 
ZIA UL HASAN AND HAMILTON, JJ. 
LALMOHAN TRIV EDI AND OTHERS 
—APPELLANTS—APPLICANTS 


versus 
RAM CHANDRA ASWATHEY AND 
ANOTHER—RESPONDENTS—OPpposiTe 
PARTY 

U. P. Encumbered Estates Act (XXV of 1934), 8. 6— 
Scope—Oudh Chief Court, if can order stay of exe- 
cution in Court outside its jurisdiction—Civil Pro- 
cedure Code(Act V of 1908),0. XXXIX, r. 7—“Pre- 
servation” of property~Stay of sale of property in 
execution, if “preservation” of property —A pplicabili- 

7, 
Wa 6of the U. P. Encumbered Estates Act 
provides for stay of proceedings in Civil and Revenue 
Courts in the United Provinces only on an order made 
by the Collector, unders. band the preamble of the 
Act also shows that the Act was passedto provide 
for the relief of encumbered estates in the United 
Provinces and not those situated outside the Pro- 
inces. 

Tian from the law invoked on behalf of the ap- 
plicants, the Court did not feel justified in staying 
proceedings in a Court not situated in the U. P, 
or to issue an injunction againsta party residing 
‘outside the jurisdiction of the Chief Court not to 
execute his decree in a Court in Bihar, 

An order staying sale of property in execution of a 
decree is not an order for “preservation” of that pro- 
perty .within the meaning of r. 7, O. XXXIX, Oivil 
Procedure Code. Moreover, under O XXXIX, r.7 
(a), the property sought to be preserved must be the 
subject-matter of a suit hut where the suit does not 
relate to any property but toa debt owing by the 
applicant to the opposite party, Order XXXIX, 7.7, 
Qivil Procedure Ccde, hasno application. 


O. M. App. under O. XXXIX, r. 1, 8.107, 


el. 2 and s. 151, Civil Procedure Code, 

dated Ostober 5, b937. : 

` Mr. L.S. Misra, for the Applican's. 
Mr..Radha Krishna, for the Opposite Party 

No.2. . 


Judgment —This is an application ask- 
ing this Court to stay proceedings in 
Execution Case No. 319 of 1937 pending jn 
the Court of the Munsif, Purulia, District 
Manbhum, Bihar. 

The facts are that the applicants applied 
to the Collector under s. 4 of the U. P. 
Encumbered Estates Act, and the appli- 
cation was in due course forwarded to the 
Special Judge for disposal. One of the 
creditors of the applicant named in his 
application was the Chota Nagpur Banking 
“ Association, Purulia, Bihar, which held 
some decrees against the applicants. As 
the said Banking Association (henceforward 
to be called the opposite party), was pro- 
ceeding in execution against some property 
of the applicants situated in the Province 
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of Bihar, the applicants applied to the 
Special Judge, Unao. for the issue of'an 
injunction prohibiting the opposite party 
from executing ‘its decree in the Court 
of the Munsif of Purulia. The Special 
Judge passed an interim order of stayg 
but on objections raised by the opposite 
party he withdrew that order. The appli- 
cants have filed an appeal against this 
order of the Special Judge in this Court 
and by the present application they pray 
that proceedings in the Purulia Court be 
stayed pending decision of their appeal by 
this Court. 

We have heard the learned OSunsel for 
the applicants at length, but are mot 
prepared to grant the prayer contained in 
this application orto issue an injunction, 
as orally requested by the learned Counsel 
against the opposite party, probibiting 
him from executing his decree in the 
Purulia Court. 

It was conceded bs the learned Counsel 
that s9 far as the provisions of the U. P. 
Enecumhered Estates Act go, they do not 
help him. In facts. 6 of the Act provides 
for stav of proceedings in Civil and 
Revenue Courts in the United Provinces 
only on an order made by tbe Collector, 
under s. & and the pre-amble of the Aet- 
also shows that the Act was passed to 
provide for the relief of encumbered 
estates in the United Provinces. The 
learned © unsel, however, placed reliance 
on O. XXXIX, r. 7, Civil Procedure Code, 


“and argued that as the provisions of the 


Code of Civil Procedure have, by rules 
framed under the U. P. Encumbered 
Estates Act, been made applicable to 
proceedings under the Act, and crder 
may be passed under r. 7 (a) for “preserva- 
tion of the applicant’s property. We do 
not think that an order staying sale of 
property in execution of a decree is an 
order for “preservation” of that property. 
Moreover, under O. XXXIX, r. 7 (a), the 
property sought to be preserved must be 
the subject-matter of a suit but the suit 
between the applicant and the opposite 
party in the Court of the Special Judge 
does not relate to any property but to a 
debt owing by the applicants to the opposite 
party. Order XXXIX, r. 7, Civil Procedure 
Code, has, therefore, no application to the 
facts of the present case. Apart from the 
law invoked on behalfof the applicants, 
we do notthink we will be justified in 
staying proceedings in a Court not situated 
in this Province or to issue an injunction 
against a party residing outside the jurig- 
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dietiog of this Court not to execute his 
decree in a Court in Bihar. 

The application is, therefore, dismissed 
with costs. 


D; i Application dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 401 of 1937 
October 23, 1937 
MIR Anmap., J. 
PEOPLES BANK or NORTHERN 
e INDIA, Lrp, AND ANOTAER— 
PETITIONERS 
versus 
Firm LEKHU RAM & SONS AND OTHERS — 

RESPONDENTS 

Arbitration Act (IX of 1899), ss. 11,15 — Order 
refusing to file award—Appeal, if lies—Appeal 
filed—If can be treated as revision — Decree on 
award—W hether necessary. 

There is no appeal under Arbitration Act, against 
an order refusing to file an: award. But where it has 
been filed through mistake, it can be heard as 
revision. Punjab Marwari Chamber of Commerce, 
Ltd., Delhi v. Ram Mal-Lillu Shah (|), relied on. 

Under s. 15, Arbitration Act, the award when filed 
in the Court of the District Judge shall have theforce 
of a detree. So no decree need be passed on an award 
towhich the Arbitration Act applies. The passing 
of the decree therefore isa superfluous act for doing 
which the Court has no legal sanction. It is con- 
sequently a nullity and a surplusage which must be 
ignored, and is no bar to an application to enforce the 
award, Jnanendra Mohan v. Rabindra Nath (2), 
relied on. 


G. Rev. P. from an order of the District 
Judge, D. I. Khan, dated August 31, 1936. 
Sardar Saran Singh, for the Petitioners. 
Sardar Raja Singh, for the Respond- 
ents. : . 
Order.—The Peoples Bank of Northern 
India entered into arbitration with the 
firm Lekhu Ram and Sone. The arbitra- 
tor gave an award, declaring the Bank 
entitled to recover Rs 10,2185 0 with future 
interest. The award was presented to the 
Senior Sub-Judge at Bannu and was made a 
tule of Court. The Bank went into liquida- 
tion and the Official Liquidator proceeded to 
execute the decree and actually recovered 
Rs. 4400 from the judgment-debtors. Later, 
the Official Liquidator realized that the 
Senior Sub-Judge had no jurisdiction to 
entertain the case because by virtue of 
s. 152, Companies Act, the provisions of 
the Arbitration Act applied to arbitration 
to which a joint stock company was a 
party, and according to that Act, it was 
the District Judge who was authorized to 


PEOPLES BANK OF NORTHERN INDIA, LTD. V. LEKRU RAM & sons (PESH.) 11 
‘deal with the award. The Official Liquida- 


tor, therefore, applied to the Senior Sub- 
Judge for the return of the award The 
application was accepted and tre agree- 
ment and the award were handed over to 
him. 

On January 3, 1936, the arbitrator applied 
under s. 11. Arbitration Act, to the Court 
of the District Judge, Derajat, for filing 
the agreement and the award. Many 
objections were raised by the opposite party, 
one of which was that in the presence of 
the decree passed by the Senior Sub- 
Judge, the award could not be filed in 
the Court of the District Judge. This 
objection formed the subject-matter of 
Issus No. 6 which ran thus: “Whether the 
present award cannot be filed in this 
Court ? The learned District Judge took 
up this issue first and held that the decree 
passed by the Senior Sub-Judge was bind- 
ing till it was vacated by a competent 
Court of Appeal or revision or by the 
Senior Sub Judge himself on review. He 
held the view that as Jong as the decree 
subsisted, he was not competent to order 
the filing of the award. The application 
for filing the award was, therefore, dis- 
missed. 

The Official Liquidator has come up on 
appeal tothis Court. A preliminary objec- 
tion was taken by the learned Counsel for 
the respondents that no appeal lies. 
It was urged that the Arbitration Act 
was a complete measure by itself and 
that there being no provision in it for 
appeal against an order refusing to file 
an award, no appeal wasgompetent. As 
regards the applicability pf s. 104 (f), 
Civil Procedure Code, it was argued that 
the Civil Procedure Code did not apply 
to the proceedings under the Arbitration 
Act. I have considered all the rulings on 
the subject. It is only the Allahabad 
High Court which is in favour of allowing 
an appeal from an order under the Arbit- 
ration Act refusing to file an award. A 
large number of High Courts, however, 
hold the contrary view. I am inclined to 
agree with the majority view and hold 
that no appeal lies. The learned Counsel 
for the Official Liquidator has requested 
me to convert bis appeal into a petition 
for revision. I notice that the Lahore 
High Court did the same in the case re- 
ported in Punjab Marwari Chamber of 
Commerce, Ltd., Delhi v. Ram Mal Lillu 
Shah-(1). I, therefore, treat the appeal 


(D A IR 1931 Lah, 644; 182 Ind. Cas. 850; 13 Lah, 
59; 33 P L R 887; Ind, Rul. (1931) Lah. 690, 
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as a petition for revision. 

The view of the Jearned District. Judge 
that the decree passed by the Senior Sub- 
Judge isa bar to his taking cognizance 
of the award is obviously incorrect. 
Section 15, Arbitration Act, says that the 
award when filed in the Court of the Dis- 
trict Judge shall have the force of a decree. 
So, no decree need be passed on an award 
to which the Aribitration Act applies. 
The passing of the decree, therefore, is a 
superfluous act for doing which the Senior 
Sub-Judge, Bannu, had no legal sanction. 
It is consequently a nullity and a surplus- 
age which must be ignored. I am fortified 
in this view by the judgment of their 
Lordships of the Privy Council in Jnanendra 
Mohan v. Rabindra Nath 142 Ind, Cas. 324 
(2). In this case .their Lordships upheld 
the judgment of the Calcutta High Court 
reported in Rabindra Nath v. Jnanendra 
Mohan, 136 Ind. Cas. 466 (3). Their Lord- 
ships, the Judges of the Calcutta High 
Court, had proceeded to execute the award 
and ignored the decree -altogether. ‘he 
following passage from their ju‘¢gment 
exp'ains the situation : $ 

“Treating the decree as-a nullity, the question 
arises as to whether the decree-holder was entitled 
to proceed with execution as on the award. It 
appears that in the case of another decree-holder 
against the same executors, execution as upon the 
award has been permitted by this Court: see Ganendra 
Mohan v Bhawani Charan 127 Ind. Cas. 60 (4) Tho 
decree being merely a superimposition, unnecessary 
and void, and the award being under s. 15 of the 
Act enforceable as a decree and having been referred 
to in the petition for execution itself (as it has 
been referred to in the present application), the 
application may, in substance, be regarded as applica- 
tion for execution of tle award: 


and their Lordsitips of the Privy Council 
observed as follows when approving the 


Same: 

“Their Lordships agree with the view taken by 
the Courts in India that the decree of February 
14, 1919, was passed without jurisdiction and was, 
-therefore, incapable of execution as snch. The 
` respondent, however, as a- party to the arbitration, 
. would be entitled under the Act to enforce the 
arbitrator's award through the Court in exactly 
the same way as if it was a decree, If, therefore, 
there was an existing award in favour of the res- 
pondent, the objection to his application was one 
of form only and not of substance, and, therefore, 
their Lordships think that it would be in the dis- 
cretion of the High Court to treat it in the way 
they did......There was, therefore, no reason why 


(2) 142 Ind. Cas. 324; ALR 1933P O 61; 60 1A 71; 
600 070; 37 L W 337; (1933) M W N 178; Ind Rul. 
(1933) P'O 63; 35 Rom. L R 327; 370 W N 401; (1933) 
ALI 343; 570 Ld 143; 64 M L J341 (PO. 
~ (3) 136 Ind. Gas, 466; AT R 1932 Cal. 9; 58 0 1018; 
35 O W ® 537; Ind, Rul. (1932) Oal. 194. 

(4) 127 Ind. Cas. 60; A IR 1930 Cal. 468; 34 OW N 
268; Ind. Rul. (1930) Gal, 812, 
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he should not enforce the award so far as it gave 
him rights against the appellant.” 

Tt follows that the learned District Judge, 
Derajat, should have exercised the juris- 
diction vested in him bys. 15, Arbitra- 
tion “Act. His refusal to do so is a ground 
for interference on revision. I accept the 
petition, set aside the ordér of the learned 
District Judge and remand the case to 
him for decision on the other issues involved 
in the case. Stamp on petition to be 
refunded. Costs in- this.Court will follow 
the event. Pleader's fee Rs. 32. 

D. Case remanded. 

kd 


PATNA HIGH COURT ° 
Criminal Reference No. 50 of 1937 
September 29, 1937 
MANOHAR LALL, J. 
SOCHIRAM— ACOUsSED - 
j . versus 
EMPEROR—OppositE Party 

Criminal Procedure Code (Act V of 1898), s. 439-- 
Failure of prosecution toadduce evidence justifying 
conviction—Action deliberate—Whether should be 
given another opportunity to adduce it, by remanding 
case for re-trial, 

The prosecuticn is required and expected to pro- 
duce all the relevaut and available evidence in order 
to bring home the charge to the accused and they 
cannot be allowed to produce evidences at their pen- 
sure pieca-meal, Where the prosecution has failed 
to adduce the necessary evidence, which would 
justify the conviction of the accused, it should not be 
allowed another opportunity to fiil in the gaps which 
were deliberately left by them by remonding the case 
for re-trial. 

Cr, Ref. made by -the Judicial Commis- 
sioaer of Chota Nagpur, Camp Hazaribagh, 
dated August 27, 1937. 

Mr. S. C. Mazumdar, for the Reference. 

Order.—For the reasons given by the 
learned Judicial Commissioner of Chota 
Nagpur in his. letter of reference, dated 
August 25, 1937, the conviction is set aside. 
Ido not, however, accept the recommenda- 
tion that the case should be remanded fcr 
re trial. The prosecution as pointed out by 
the learned Judicial Commissioner, has 
failed to adduce the necessary evidence 
which would justify the conviction of the 
accused.: It seems to me that the prosecu- 
tion should not be allowed another oppor- 
tunity to âll in the gaps which were deli- 
berately left by them. © The prosecution 
must realize that they are required and 
expected to produce all the relevant and 
available evidence in order to bring home 
the charge tothe accused and they cannot 
be allowed to produce evidence at their 
pleasure piece-meal. With these remarks 
the reference is disposed of. 

D, Reference answered, 
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BOMBAY. HIGH COURT 
6 Criminal Keference-No. 91 of 1937 
August 20, 1937 ee 
Beaumont, CO. J. AND NORMAN, J. 
EMPEROR—A PPELLANT 
versus 
RAMCHANDRA RAOJI GUJAR—AccusEpD 

Stamp Act (II of 1899), s. 68 (c)—Offences dependent 
on intention—Proof of intention—Entries of receipts 
im vyajwahi without requisite stamp—Intention to 
defraud, if canbe inferred, 

‘Where an Act of Parliament makes an offence 
dependent on proof of. intention, the Court must have 
proof of facts sufficient to justify it in coming tothe 
conclusion that the intention existed. No doubt one 
has usually to infer intention from conduct, and one 
matter that has to be taken into account is the pro- 
bable effect of the conduct. But that is never con- 
clusive. 

No fraudulent intention under s. 68 (ò, Stamp Act, 
can be inferred from mere receipts or acknowledg- 
ments made in vyajwahi kept by a money-lender with- 
out the requisite stamp, simply because as a result 
the Government isdeprived of duty though the exe- 
cution of the receipts falls under the category of acts 
and not of contrivance or device. Ea parte Mercer; 
In re Wise (2), relied on. Queen-Express v. Soma- 
sundaram Chetti (1), referred to. 

Or. Ref. made by the 

Sholapur, 
© - Mr.C. K. Shah, for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 

Beaumont, C. J.—This is a reference 
from the Sessions Judge of Sholapur asking 
us to set aside the ccnviction of the accused 
by the Sub-Divisional Magistrate, Pandhar- 
pur Sub-Division, under s. 68 (e), Stamp 
Act. The case is said to be a test case on 
which there isno direct authority in Bom- 
bay: lt appears that the accused is a 
money-lender, and he keeps a_ book, vyaj- 
waht, in which entries are made as to 
loans, and the two entries which are the 
foundation of the present prosecution are 
first, anentry in the fcrm, ‘Received 
Rs. 1,500 in cash to day”, which is signed 
by one Salgarkar, the borrower; and, 
secondly, an entry in respect ofa sum of 
Rs 2,000, stated to be in two hundis for 
Rs. 1,500 and Rs. 500 in cash, which is 
again signed by the same borrower, 50 
that the entries are the ordinary entries in 
the borrower's khata with the creditor ac- 
knowledging the payments. 

A question has been raised whether the 
entries are receipts or acknowledgments 
under the Stamp Act. I am inclined to 
think that the first entry is a receipt, since 
it purports to be a receipt for a present 
advance, but that the second entry is more 
in the nature of an acknowledgment, at 
any rate in respect of part of the debt 
which appears to have been secured on 


Sessions Judge, 


Sears. kavionandka (BOM) 
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two hundis, and not to have been advanced 
at the moment, and for the purposes of my 
judgment, 1 will assume that I have to deal 
both with a receipt and an acknowledgment, 
However, for the purposes of s. 68, cl. (c), 
under which the present accused was con- 
victed, it appears to me to make no differ- 
ence whether the docament we are dealing 
with is a receipt or an acknowledgment, 
ant section, so far as material, provides 
that : 

“Any person who, with intent to defraud the Goy- 
ernment of duty, practises or is concerned in any 
act, contrivance or device not specially provided 
for by this Act or any other law for the time being 
in force” 
shall be punishable with fine. The learned 
Judge considered that the intention of the 
parties was to defraud Government of duty 
but that merely taking a document which 
requires to be stsmped, without seeing 
that it is stamped, does not amount to 
practising or being concerned in any act, 
contrivance or device within the meaning 
of s. 68, cl. e), and in so holding he relied 
on Queen-Hmpiess v. Somasundaram Chetti 
(1). Nodoubt the execution of a document 
requiring a stamp, without seeing that it ig 
stamped, can hardly be said tobe a contrj- 
vance or a device, but I think myself that 
it is rather ditlicult tosay that il is not an 
act. Ifit is pot an act, Ido not know in 
what category of events it is to be includ- 
ed. But to my mind, the Government jn 
this case have failed to prove any intent 
to defraud the Guvernment of duty. The 
learned Sessions Judge thinks that because 
tue effect of taking these receipts or acknow- 
ledgments without a stamp is to deprive 
Government of duty, theyefore, he n.ust in- 
fer that the accused intepded the natural 
consequences of his act, and intended to 
defraud Government. But where an Act of 
Parliament makes an offence dependent on 
procf of intention, the Court must have 
proof cf facts sufficient to justify it in com- 
ing to the conclusion that the intention 
existed. No doubt one has usually to infer 
intention from conduct, and one matter that 
has to be taken into account is the probable 
effect of the conduct. But that is never con- 
clusive Here we know nothing whatever 
about the circumstances in which these en- 
tries were signed, and I am not prepared to 
infer a fraudulent intention merely because 
the result of the action of the parties would 
be to deprive Governmentof duty. I should 
doubt very much whether the parties really 
considered the effect on Government of 


(1) 23 M 155; 1 Weir 907. R 
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omitting to put a one anna stamp on these 
dccuments. The argument that the Oourt 
must always infer that the parties had an 
intention to do a particular act if that act 
is the necessary consequence of the action 
of the parties was dealt with by Lord Ester 
ina striking passage of his judgment in 
Ex parte Mercer: In re Wise (2). He was 
there dealing with the question whether a 
conveyance was made with intent to defraud 
creditors within the meaning of the Statute, 
13 Eliz., c 5, and he says this (p. 298*) : 
“The argument was first put inthis way; it is 
necessary to prove that the bankrupt, at the date 
of the voluntary settlement, intended to defeat and 
delay a creditor or his creditors generally; the 
necessary consequence of what he did was to defeat 
and delay his creditors; and, therefore, as a pro-. 
position of law, the tribunal which had to consider 
whether he did intend to defeat and delay his cre- 
ditors was bound to find that he did. In support of 
that proposition dicta of great and eminent Judges 
were cited. I will venture to say as strongly as I 
can that to my mind that proposition is monstrous.” 
I agree with that view of Lord Esher. 
1 think we must have something more than 
we have got here, namely the mere fact 
that parties executed a document without a 
stamp upon it, to induce us to hold that 
they had an intention to defraud Govern- 
ment. Therefore, the reference must be 
allowed, and the conviction set aside. Fine, 
if paid, to be refunded. 
Norman, J.—l agree. | 
D. Conviction set aside. 
(2) (1886) 17 QBD 220; 55 LJ QB 558; 4LT 
720 i 


‘Pago of (1686) 17 Q. B. DEd] 





MADRAS HIGH COURT 
Criminal Revision No. 623 and 
Criminal Revision Petition No. 586 
of 1937 
September 20, 1936 

Newsaw, J. 
M. M.S. T. CHIDAMBARAM CHETTIAR 
— PETITIONER 
versus 
SHANMUGHAM PILLAI— 
RESPONDENT 
Criminal Procedure Code (Act V of 1898), s. 561-A 
—Inherent powers — Abuse of process of Court — 
Limitations, if any—Attempt to create new offence in 
order to compel men to conformto high standard of 


probity — Whether abuse of process of Court— 
Interference by High Court—Penal Code (Act XLV 


of 1860), s. 415— Cheating —Essentials — Post-dated 
cheque — Payment not made — Whether criminal 
offence. 


The inherent jurisdiction of the High Court to pass 

- any orders necessary to prevent abuse of the process 
of anyOourt is not questioned and indeed_has been 
clearly expressed in s. 561-A, Criminal Procedure 
Code, Since prevention is always better than cure, 
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the obligation to -prevent specioys and spiteful 
criminal prosecutions for actions which, though 
strictly dishonourable, yet do not amount to crimes, 
isonethat must never be shirked. In the world of 
business things are often done which are betrayals 
of confidence and deceptions which arouse moral 
indignation but are nevertheless civil wrongs which 
can berighted by Civil Courts and are not crimes 
which can be punished by a Criminal Court. Not 
every immoral act is criminal and itis an abuse 
of the process ofa Court to attempt to create new 
crimes in order to compel men to conform to a high 
standard of probity in businese dealings orto force 
them to execute their promises 

In the offence of cheating there are fwo elements— 
deception and dishonest inducement to do or omit to 
dosomething. Mere dishonesty is not a criminal 
offence. Moreover, to establish the offence of choat- 
ing, the complainant would have to show not only 
that he was induced to do or omitto doa certain act 
but that this induced omission on his part caused or 
was likely to cause him some harm or damage in 
body, mind, reputation or property—which are 
presumed to be the four cardinal assets of humani- 
ty. Say - 

A post-dated cheque in payment ofgoods already 
received isa mere promise to pay ona future date. 
Anda broken promise is nota criminal oifence, 
thoughit may amount in certain business relations 
discreditable behaviour. H. K. Shaw v. Suresh- 
chandra ‘1), followed. 


Or. R. from an order ofthe Stationary 
o Magistrate, Tanjore, dated August 23, 
1937. 

Messrs. K. S. Jayarama Ayyar andC. K. 
Venkatanarasımham, for the Petitioner. 

Mr. M. Ranganatha Sastri, for the Res- 
pondent. 

The Public Prosecutor, for the Orown. 


Order.—This is a petition by a person 
accused of cheating praying this Court to 
quash the proceedings against him on the 
ground that the complaint discloses no 
offence. The inherent jurisdiction of this 
Court to pass any orders necessary to pre- 
vent abuse of the process of any Court is 
not questioned and indeed has been clearly 
expressed ins. 561-A, Criminal Procedure 
Code. Since prevention is always better 
than cure, the obligation to prevent speci- 
ous and spiteful criminal prosecutions for 
actions which, though strictly dishonourable, 
yet do not amountto crimes is one that 
must never be shirked. In the world of 
business things are often done which are 
betrayals of confidence and deceptions 
which arouse moral indignation but: are 
nevertheless civil wrongs which can be 
righted by Civil Courts and are not 
crimes which can be punished by a Ori- 
minal Court. Not every immoral act is 
criminal and it isan abuse of the process 
of a Court to attempt to create new crimes 
in order to compel men to conform to a 
high standard of probity in business deal" 


[a 
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ings or to force thom to execute their pro- 
mises. f is 

The facts of this case are simple: The 
petitioner was an owner of motor buses 
plying for hire from Tanjore to other 
places. He used to take petrol and oil 
on credit from thefrm of A. S. Manickam 
& Oo. By the beginning of 1937 he owed 
this firmover Rs 38,000. The firm refus- 
ed him further credit and threatened to 
sue him. On March 23, 1937, the petitioner 
gave’ the firm a post-dated cheque for 
Rs. 3,250 (dated April 2, 1937). He was 
not, however, afterwards allowed any 
further credit, and had to pay cash for 
evérything. On April 5, 1937, the firm 
presented the cheque at the Bank for en- 
cashment, but the cheque was dishonoured. 
Nothing further happene:l until more than 
three mnths later, viz, on July 12, 1937, 
when a clerk of the frm filed a criminal com 
plaint of cheating against the petitioner, 
setting out the above facts. The Sub- 
Divisional Magistrate, Tanjore, took this 
complaint on file under ss. 415 and 417, 
Indian Penal Code, and sent it to the 
Stationary Sub-Magistrate, Tanjore, for 
disposal, who ordered process 10 issue to 
the petitioner. On August 9, 1937, A. S. 
Manickam & Co. filed a suit against peti- 
tioner for the sum owed by him and ap- 
plied for attachment before judgment of 
his motor buses. The petitioner on August 
20, 1937, filed an application asking the 
Stationary Sub-Magistrate, Tanjore, not to 
proceed further with the criminal com- 
plaint since no offence was disclosed and 
since the complaint was filed to coerce, 
harass and humiliate him. This petition 
having been dismissed, the High Court has 
now been moved. 

‘In my judgment the complaint in ques- 
tion does not on its face show that any 
criminal offence has been committed. In 
the offence of cheating (s. 415, Indian 
Penal Code), there are two elements— 
deception and dishonest inducement to do 
or omit to do something. Let it be as- 
sumed that petitioner -deceived and was 
dishonest. Mere deception is not a criminal 
offence. Mere dishonesty isnot a criminal 
offence. The crux of the question in 
this case is whether A. S. Manickam < 
Oo., were induced by petitioner’s dishonest 
deception not to tilea suit “ab once against 
him. On the facts stated it is clear that 
they were not. The post-dated cheque was 
given on March 23, 1937, and dishonoured 
‘on April 5, 1937, (an interval of 13 days), 
‘but no suit was filed until August 9, 
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1937 (a further delay of four months.) 
Morecver, to establish the offence of 
cheating, the complainant would have to 
show not only that he was induced not 
to file a suit for 13 days but that this 
induced omissionon his part caused or wag 
likely to cause him some harm or damage 
in body, mind, reputation or property— 
which are presumed to be the four cardi- 
nal assets of humanity. The complaint 
does not even assert that such harm or 
damage was caused or was likely to be 
caused, and it is obvious irom the cir- 
cumstances that no such harm or damage 
was or could have been caused. A post- 
dated cheque in payment of goods already 
received is a mere promise to pay on a 
future date: see H. K. Shaw v, Suresh- 
chandra (1) and a broken promise is not 
a criminal offence, though it may amount 
in certain business relations discreditable 
bebaviour. For these reasons, J allow this 
pelition and quash the prcceedings on 
the ground that no offence has been dis- 
closed by tLe complaint as drafied but that 
it was filed in terrorem. The complaint 
in question is hereby dismissed under 
8 203, Criminal Procedure Code. 
ND, Proceedings quashed. 


(i) 163 Ind. Cas. 232; AI R 1936 Cal. 324: (1936) 
Cr, Cas, 579; 37 Cr. LJ 828; 620LJ 119; 390 WN 
1162; 8 R © 730 (2). 


—— 


PRIVY COUNCIL 
Appeal from the Calcutta High Court 
December 20, 1937 
Lorp Aungss, SIR SHADI LAL AND 
SIR GEORGE RANKIN. 

BEAGAL NAGPUR RAILWAY. 
COMPANY, LIMITED— APPELLANTS 
VETSUS 
RUTTANJI RAMJI AND OTHERS— 
RESPONDENTS 
Interest—Contract for work with specified rates— 
Rates abandoned by parties but new rates not sub- 
stituted—Work finished and accepted by parties— 
Suit by contractor for recovery of amount—A mount 
how to be determined—Interest, if can be awarded 
from due date of payment to date of suit— Interest Act 
(XXXII of 1839), 5. 1 proviso—Interest, ifecan be 
paid as damages under s. 73, Contract Act—Contract 

Act (IX of 1872), 8. 73, illus. (n). 

Where there isa contract between the parties to 
do a work with some specific rates but the rates are 
subsequently abandoned with the consent of both the ° 
parties and no new rates substituted therefor, but 
the work is finished and accepted by the parties, in 
a suit by contractor to recover money, the amount 
which the contractor is entitled to recover ghould be 
determined on the basis of fair and r&asonabie 
rates, = 

The interest for the period prior to the date of 
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the suit may be awarded, if there is an agreement 
for the payment of interest ata fixed raté, or it is 
payable by the usage of trade having the force of 
law, or under the provision of any substantive law 
entitling the plaintiff to recover interest. Under the 
Interest Act XXXII of 1839, the Oourt may allow 


interest tothe plaintiff, if the amount claimed is a - 


sum.certain which is payable ata certain time by 
virtue of a written instrument. The Interest Act, 
however, contains a proviso that “ interest shall be 
payable in all ‘cases in which it is now payable by 
law.” This proviso applies to cases in wbich the 
Court of Equity exercises jurisdiction tó allow in- 
terest In order to invoke a rule of equity, it is 
necessary in the first instance to establish the 
existence of astate of circumstances which attracts 
the equitable jurisdiction, as, for example, the non- 
performance of a contract of which equity can give 
specific performance. The illus. (n) to s 73, Con- 
tract Act, does not deal with the right of a creditor 
to recover interest, from his debtor ona loan ad- 
vanced to the latter by the former. It only shows 
that ifany person breake his contract to pay to 
‘another person asum of money ona specific date, 
and in consequence of that breach the latter is 
unable to pay his debtsand is ruined, the former 
is not Liable to make good to the latter anything 
except the principal sum which he promised to pay, 
together with interest up to the date of payment, 
He is not liable to pay damages of a remote charac- 
ter. The illustration does not confer upon a credi- 
tor a right to recover interest upon a debt which 
js due to him, when he is not entitled to such 
intereat under any provision of the law Nor can 
the illustration have the effect of modifying the 
language of the section which alone forms the 
enactment. Section 73 is merely declaratory of the 
Common Law as to damages, and interest cannot be 
allowed at Oommun Law by way of damages for 
wrongful detention of debt. 

Where insuch acase the contractor brought a 
suit for the recovery of the amount due for the 
work done and the Court awarded interest at 9 per 
cent. from the date of the suit tothe date of decres 
and 6 per cent. from the date of decree to the date 
of the payment of . the decretal amount and als> 
awarded interest by way of damages for the wrong- 
‘ful detention of money and there was neither usage 
nor any contract, express or implied, to pay inter- 


iea, that the Oburt was justified in awarding 
interest from the date of the institution of the suit 
to the date of the decree and even from the date 
of the decree to the date of payment under s. 34, 
Civil Procedure Oode, but the rate of interest at 
9 per cent. was excessive and should be reduced to 
6 per cent, That an interst could not be awarded 
from the date on which the amount became due to 
the date of the institution of the suit either 
‘under the Interest Act or under its proviso as the 
dage did not attract the equitable jurisdiction, or 
under s. 73, Contract Act. The contractor, there- 
‘fore, could not recover interest prior to the date of 
‘the suit. 
“ [Case-law referred to.] 

Messrs. Charles Bagram, A.M. Dunne, 
K. C. and J. M. Parikh, for the Appellants, 

Messrs. L. M. Jopling and P. N. Mitra, 


‘for the Respondents. 


Sir Shadi Lal.—These consolidated 
-appeals arise out of an action brought 
“py thé’ plaintiffs to recover, from the Bengal 
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Nagpur Railway. Company, Limited (here- 
inafter referred to. as “the railway’), a 
certain. sum of money on-account of the 
price of the work done by them for the rail- 


way. The-circumstances which have led to. 
the litigation may ba shortly stated. 


On March 31, 1920, one Ramji Madhoji 
(described hereinafter as the contractor) 
the predecessor in interest of the plaintiffs, 
entered into three contracts with the rail- 
way for doing earth work, bridge work 
and miscellaneous work, respectively, in the 
construction of a branch railway line 
known as Amda Jamda branch. The 
terms of each contract, which were embodi- 
ed in a document variously descxibed, 
as schedule of worksor schedule of rates, 
prescribed, inter alia, the rates at. which 
payments were to be made to the con- 
tractor for various items of work to be 
done by him. 


In May, 19.0, the contractor commenced 
work in the section of the line allotted to 
him ; but he soon found that, owing to the 
wild and uninhabited nature of the locality 
througa whien the line had to pass, 
and to cther local disadvantages, it was diffi- 
cult to in duce labourers from distant places 
to come and work there; and he enqoun-. 
tered many other difficulties... [t did not 
take long to realise that the rates specified 
in the schedules were waolly inadequate 
and asked -for their enhancement. The 
railway recognised the reasonableness of 
the claim and enhanced the rates in August 
1920, and framed new schedules cf rates. 
But the contractor refused to sign the 
revised schedules, as he considered even 
the new rates to be inadequate. He was, 
however, asked to continue the work and 
on October 5, 1920, he received from 
the Assistant Hngineer of the railway a 
letter in these terms :— 

“As there appears to be a certain amount of 
discontent with regard to the schedules of rates 
for this Sub-Division and as I have received 
several letters containing proposals as to what the 
rates should be, I wish to bring to your notice 
the following points which have b3en conveyed to 
me by the District Eagineer as a result of his last 
inspection: — > 

1. It is not the policy of the Bengal Nagpur 
Railway to cause loss to their contractors by 
paying them final ratesat which they cannot make 
a profit. 

2. Work has scarcely been started at present 
and it is far too early to judge whether a further 
increase in rates is necessary. The final rates 
necessary cannot be determined until the work is 
in full swing. 

Any representations which you may have to 
make will be sympathetically considered alter a 
good effort has been put forth (say for six months) 
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which Will enable an estimate to be made of the 
actual expenses incurred.” 


_ This letter*’was followed by another letier 
in December, 1920, wuich sanctioned a 
further increase in certain rates mentioned 
in the schedule of rates. Even this revision 
of rates was unaccepiable to the contractor, 
but the railway entered the revised rates 
in the printed schedules without obtaining 


the consent of the contractor. The work, 
however, continued and was completed 
early in 1925; the contractor receiving 


payments periodically on the basis of periodi- 
cal statements of accounts or bills calied “on 
account bills.” 


It appear? that during the progress of 
the work and even after its completion 
attempts were made by the parties to 
settle finally the rates at which payment 
should be made tothe contractor for the 
various ilems cf the work done by him, 
but these attempts proved abortive. The 
contractor, in the meanwhile, having died, 
his representatives brought the present 
action for the recovery of the money due to 
them ; and the main pointin dispute, upon 
which the parties have produced voluminous 
evidence, is whether the rates as specified 
in the original schedules were abandoned 
with the consent of tha parties. Tte trial 
‘Judge holds that the oral and documentary 
evidence adiuced by the parties, confirmed 
as it is, .by their conduct, leads to the 
conclusion that “the original scheduled rates 
were abandoned by the mutual consent of the 
parties”. On appeal, the learned Judges 
of the High Court, upon a fresh examination 
of all the relevant circumstances, have 
endorsed that conclusion in clear and eme 
phatic terms. 

Now, the issue determined by the Courts 
in India is one of fact, and their Lordships 
donot think that there is any valid reason 
for departing from the general rule which 
forbids a fresh examination of facts for the 
purpose of disturbing concurrent findings 
by the lower Courts. It may be that the 
Oourts below, in arriving at the same result 
upon the evidence, have not been influenced 
by precisely the same considerations, bu; 
that ‘circumstance would not furnish any 
ground for disregarding the rule which has 
been psually followed by the Board. 

Their Lordships must, therefore, take it as 
established that the original rates were 
abandoned with the consent of both the 
parties. Itis also clear that the railway 
proposed to substitute for those rates 
certain enhanced rates, but the proposed 
insrease was considered inadequate by the 
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contractor and was not accepied by him. 
Tye result was that, while the old rates had 


disappeared, there were no new rates to 


take their place. The contracts employ- 
ing tie contractor to perform certain work 
for the railway, however, remained in 
operation; and itis obvions that the con- 
tractor did the work for the railway, and 
that the latter accepted that work, 

The question is how the price of that 
work should be determined. Iņ their 


- Lordships’ opinion, the amount, which the 


contractor is entitled te recover from the 
railway, should be determined on the 
basis of fair and reasonable rates. Adopt- 
ing this principle the trial Judge assessed 
the price of the work done by the contractor 
at Rs. 57,839, but on appeal the High Court 
have reduced it to Rs. 66,980-10-6. This 
amount has not been challenged by the 
learned Counselin their arguments at the 
Bar, and their Lordships must, therefore, 
accept the conclusion of the High Court 
that the plaintiffs are entitled to recover 
from the railway Rs. 66,980-10 6. 

The railway was liable to pay this 
amount to the plaintiffs on July 26, 1925, 
and they claim interest on the money for 
the period during wnich it was withheld 
from them. 

The suit for the recovery of the money 
due to them was commenced by the plaint- 
iffs on November 29, 1927, and there can be 
no doubt that the award of interest from 
the date of the institution of the suit is 
governed by s.34 of the Oivil Procedure 
Code. By that section it is provided that 
the Court may order interest at such rate 
as the Court deems reasonable to be paid 
on the principal sum adjfidged from the 
date of the suit to the date of the decree, 
in addition to any interest adjudged on 
such principal sum for any period prior to 
the institution of the suit, with further 
interest at such rate as the Court deems 
reasonable on the aggregate sum so 
adjudged from the date ot the decree to the 
date of payment, or to such earlier date as 
the Court thinks fit. 

The High Court have allowed interest at 
6 per cent. per annum from the date af 
the decree of the trial Court to the date of 
on the sum found due to the 
at the date of the said decree, 
and this decision cannot be challenged. 
Nor can there be any objection to the 
order for the payment of interest from the 
date of the institutismn of the suit to the 
date of the decree. The rate of interest 
awarded by the High Court is, howeVer, 


plaintiffs 


18 
9 per cent., and this rate would be excessive, 
if it depended only upon the rule contained 
in the Civil Procedure Code. ne 

The crucial question, however, is whether 
the Court has ‘authority to allow interest 
for the period prior to the institution of the 
‘suit; and the solution of this question 
depends, not upon the Civil Procedure Code, 


but upon substantive law. Now interest 


for. the period prior to the date of the suit 
may be awarded, if there is an agreement 
` for the payment of interest at a fixed rate, 
or it is-payable by the usage of trade 
having the force of law, or under the provi- 
sion of any substantive law entitling the 


Plaintiff to recover interest, as for instance,- 


under-s. 80-of the Negotiable Instruments 
Act, 1881, the Court may award interest at 
the rate of 6 percent. per annum, when no 
rate of interest is specitied in the promissory 
note or bill of exchange. There is, in the 
present case, neither usage nor any contracts 
express or implied, to justify the award of 
interest. Nor is interest payable by virtue 
‘ofany provision cf the law governing the 
case. Under the Interest Act XXXII of 
1839, the Court may allow interest to the 
plaintiff, if the amount claimed is a sum 
certain which is payable ata certain time 
by virtue of a written instrument. but it 
18 conceded that the amount claimed in this 
case was not a sum certain. The Interest 
Act, however, contains a proviso that 
‘interest shall be payable in all cases in 
which itis now payable by law.” This 
proviso applies to cases in which the Court 
of Equity exercises jurisdiction to allow: 
interest. As observed by Lord Tomlin in 
Maine and New Brunswick Electrical Power 
Company, Limited v. Hart (1), “in order 
to invoke a rile of equity it is necessary 
in the first instance to establish the exis- 
tence of a state of circumstances which: 
attracts the equitable jurisdiction, as, for 
example, the non-performance of a contract 
of which equity can give specific perfor- 
mance.” The present case ‘does not, 
however, attract the equitable jurisdiction 
ofthe Court and cannot come within the 
purview of the proviso. l 
The learned Judges of the High Court 
have allowed interest by way of damages 
‘caused to the plaintiffs for the wrongful 
detention of their money by the railway, 
but the question is whether this view can 
be sustained. There is a considerable 
divergence of judicial opinion in India on 
the question of whether interest can be 
ga PADAN AO 631; "98 L J P O.146; MILT 
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recovered as damages under s. 73 of the 
Indian Contract Act, where it is not recover 
able under the Interest Act. Now, s. 78 of 
the Indian Contract Act gives statutory 
recognition to the general rule that, in the 
event of a breach of a contract, the party 
who suffers by such breach is entitled | 
to recover from the party breaking the 
contract compensation for any loss 
or damage thereby caused to him. On 
behalf of the plaintifis reliance is placed 
upon illustration ` (n) to that section. 
The illustration, however, does yot deal 
with the right of a creditor to recover 
interest from his debtor on a loan advanced 
to the latter by the former. It only shows 
that if any person breaks his contrast to‘ 
pay to another person a sum of money. 
ona specific date, and in consequence of 
that breach the latter is unable to pay his: 


‘debts and is ruined, the former is not liable. 


to make good to the latter anything except 
the principal sum which he promised to pay, : 
together with interest up to the date of. 
payment. He is not liable to pay damages. 
of a remote character. The illustration 
does not confer upon acreditor a right to 
recover interest upon a debt which is due 
to him, when he is not entitled to such. 
interest under any provision of the law. 
Nor can an illustration have the effect of. 
modifying the language of the section. 
which alone forms the enactment. 

As observed in Jamal v. Moolla Dawood: 
Sons & Co. (2), 8.73 is merely declaratory of- 
the common law. as to damages, and it has. 
been held by the House of Lords in London, : 
Chatham & Dover Railway Company vY.. 
South Eastern Railway Company (3) that- 
interest cannot be allowed at common law, 
by way of damages for wrongful detention 
of debt. The judgment of the Privy Ooun- 
cil in the case of Maine and New Brunswick. 
Electrical Power Company, Limited V. 
Hart (supra), (1) dealt with a statute of. 
New Brunswick, the relevant section of 
which was identical in terms with the Interest 
Act of India, and it was held in that 
case that the plaintiff was not entitled 


` to interest at law, and, as the case did not 


attract the equitable jurisdiction 0? the’ 
Oourt, no rule of equity in regard to interest 
could have any application. s ; 

- The law has, however, been amended in 

(2) 43 I A 316; 3l Ind. Cas. 949; 200 WN 105; 30 
ML J 73; l4 AL J89; 1OM LT £0;3 LW 181; 
23 CLJ 137; 2916) iM W N 70; 18 Bom. L R 
315; 43 O 493; 9 Bur.L T8; AI R 1915P C 48 


(PO). 
(3) (4893) A O 429; 63 LJ Ch, 93; 1 R275; 69 L 
T 637; 58 J P 36. ; 


i 


2038 


England by s.3 of the Law Reform (Mis- 
Cellaneous Provisions) Act, 1934, empower- 
Ing a Court of Record to award interest on 
the whcle or any part of any debt or 
damages, at such rate as it thinks fit, for 
the whole or any part of the period between 
the date when the cause of action arises 
and the date of the judgment. But there 
has been no such amendment of the law in 
India. 

For the reasons stated above, their Lord- 
ships think that the plaintiffs have not esta- 
_ blished their right. to recover interest prior 

to the date of the suit, but they must get 
interest under a. 34 of the Civil Procedure 
Code at 6 per cent. per annun on Rs. 66,980 
annag 10, and pies 6, the principal sum 
found to be due to them, from November 23, 
1927, the date of the institution of the suit 
to March 14. 1931, the date of the decree 
of the triel Court, and on the sum so ad- 
judged, further interest at the same rate 
from March 15, 1931, until payment 

The result is that the appeal brought by 
the defendants is allowed only to the extent 
that the amount of interest awarded by the 
High Court to the plaintiffs is reduced as 
stated above, but it is dismissed on all 
other grounds. The appeal preferred by 
the plaintiffs also is dismissed. On the 
question of costs it is to be observed that the 
defendants, while succeeding on the ques- 
tion of interest, have failed on all the main 
points raised by them. Having regard to 
the amount involved in each appeal and 
to the other circumstances of the case, their 
Lordships consider that the defendants 
should pay to the plaintiffs one-half of the 
costs of the consolidated appeals and they 
will humbly advise His Majesty accordingly. 

8. Appeal allowed. 


Solicitors for the Appellants:—M. 
paces Lee & Co. Bers oe 
olicitors for the Respondents:—M 
Stanley Johnson & Meg? a 





PRIVY GOUNGIL 
Appeal from the Supreme Court of the 
Island of Ceylon 
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Lorp THANKERTON, LORD ALNESS AND 
Sis LANOSLOT SANDERSON, 
C. SA BAPATHI—-APPELLANT 
versus 


G. HUNTLEY—RESPONDENT 
Tort—Negligence — Physician's failure to advise 
patients after motor car accident to undergo X-ray 
examination—When amounts to negligence—Libel—~ 
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Physician examining defendant after such accident and 
recording “No evidence of fracture’ — Treatment tn 
hospital for a couple of days — Defendant discharged 
—Defendant acknowledging good treatment Sub- 
sequent disclosure of fracture-—Defendant writing to 
medical-head for “strong action” agatnst physician 
and attributing “incompetence, negligence and lack o 
interest" on his part—Letter published and discussed 
in Association to which defendant belonged —Held, 
there was no justification and that the finding of 
existence of malice by trial Gourt was one of fact— 
Letter held was also nor privileged. , 
The proposition that aftera motor car accident, 
the attending physician must advise resort to a 
radiologist, and, if he omits to do 80, he displays both 
incompstence and negligence, is far too wide, An 
X-ray examination must always be a question of 
cireumstances—depending, for example, on the con- 
dition of the patient, the character of the injuries and 
the accessibility of the apparatus, Delay for a week, 
to await developments before advising an X-ray 
examination rather than advising such an examina- 
tion at once, does not per se constitute negligence or 
Pian petones on the part of the physician. [p. 25, col. 


J É 

The finding on the question of malice is & finding 
of fact. The state of a man's mind, is as much a 
fact asthe state of his digestion. [ibid.] 

The defendant and his wife were involved ina 
motor car accident. They were seen by the plaintiff, 
the District Medical Officer, on the spot and removed 
tothe hospital, There they were examined and the 
report was written on the bed-head ticket wherein it 
was remarked "no evidence of fracture’. The plain- 
tiff, as the rales required, visited the defendant twice 
aday. After a couple of days the defendant and his 
wife left the hospital, A letter was received by the 
plaintiff from the defendant, informing him that they 
were progressing well and acknowledging the good 
treatment they had received while in hospital, But on 
their examination subsequently by another physician 
with the aid of X-ray, fracture was disclosed in cases 
of the defendant and his wife. The defendant wrote 
aletter to the medical-head advising him to takea 
strong action against the plaintiff for his incompe- 
tence, negligence and lack of interest. The copy’ of 
same letter was sent to the Planters’ Association to 
which the defendant belonged. There were also other 
allegations against the plaintiff: [p. 2L, col. 1.] 

Held, on evidence that the allegations were hurtful, 
malicious and not privileged and that the defendant 
was liable for the libel, 


Messrs. T. Linton Thorp, K.C. and L. M, 


D, deSilva, for the Appellant. 


Messrs. Harold L. Murphy, K. C. and 


. H. C. Marks; for the Respondent. 


Lord Alness.—Thisis an appeal from a 
judgment and decree of the Supreme Oourt 
dated March 9, 
1936, which set aside a judgment and 
decree of the District Court of Avisawella, 
dated September 4, 1934. These judgments 
and decrees were pronounced in an action 
for defamation, in which the appellant was 
plaintiff, and the respondent was defen- 
dant. The District Court awarded the 
plaintiff a sum of Rs. 10,000 as damages, 
while the Supreme Court dismissed the 
plaintiff's action. a 

The circumstances under which the pre" 
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Sent suit was brought, excluding contro- 
versial matter, are as follow :— 

The plaintiff is a Bachelor of Medicine 
and Master of Surgery of the University of 
Madras, a Licentiate of the Royal College 
of Physicians, London, and a Member of 
the Royal College of Surgeons, England. 
He was, at all times material to this action, 
employed as the Government District 
Medical Officer in charge of the Govern- 
ment Hospital at Karawanella, and had 
been in the service of the Government of 
Oeylon for a period of twenty-two years or 
thereby. The defendant was, at all 
material times, a member of the Kelani 
Valley Planters’ Association, and the super- 
intendent of the Vincit estate, which is 
situated at Ruanwella in the Kelani Valley 
District. 

“On January 26, 1933, the defendant and 
his wife paid a visit to one Mr. D. S. Ur- 
quhart, the acting suprintendent of the 
Panawatte estate, which is some 16 miles 
from the Vincit estate and stopped the 
night with him. On the afternoon of Janu- 
ary 27, 1933, the defendant and his wife 
were being driven home, in their car by a 
chauffeur, when they were involved ina 
serious accident. The car left the road, fell 
down a deep slope, and overturned. The 
defendant and his wife were pinned under- 
neath the car. A message was thereupon 
sent to Mr. Urquhart, who arrived in a 
short time at the scene of the accident in 
his car. The defendant and his wife were 
assisted intothe car, and were conveyed 
tothe Karawanella Hospital. On their 
way there, the car stopped at the plaintiff's 
bungalow, whichtis close to the hospital. The 
plaintiff was in his bungalow, and, being in- 
formed of the circumstances of the accident, 
he directed the party in the car to pro- 
ceed to the hospital. He stated that he 
would follow them. Beds were prepared 
with all speed in the hospital for the 
reception of the defendant and his wife. 
They were assisted into the building, were 
undressed, and were put to bed. The 
acting matron of the hospital—Sister 
Cooper—was in charge of the ward to 
which the defendant and his wife were 
admitted. After certain treatment by the 
plaintiff, who followed them to the ward, 
he left the defendant and his wife in 
charge of Sister Cooper and returned to 
his bungalow. The defendant and his 
wife decided not to go home, butto remain 
for the night in the hospital. 

Néxt morning- January 28—the plain- 
tif visited the defendant and his wife in 
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the hospital. At that time the acting 
matron, and a friend of the defendant, 
named Mr. Nicoll who had come to visit 
them. were in the room. The plaintiff 
visited the defendant and his wife again 
in the cowrse of the afternoon of January 
28. Inso doing, he was complying with 
a Tule which required him fo visit each 
patient in a paying ward twice a day. 

On the morning of January 29, the de- 
fendant and his wife left hospital, and were 
driven in Mr. Nicoll’s car to their home. 
On February 1, 1933, the defendant wrote 
and dispatched to the plaintiff a letter in 
the following terms:— ‘ 

“Vincit, 
February 1, 1933. e 

The District Medical Officer, 

Karawanella Hospital. 

Drar DR. SABAPATHI, 

I will be grateful if you would let me have your: 
own Hospital bill as soon as possible for settlement 
as We sail so early. 

We are both very much better and grateful for 
the way in which we were looked after at Kara- 
wanella, 

Yours sincerely, 
(Sd.) G. HuNTLEY”, 


On February 7, 1933, the defendant had 
occasion to pay a business visit to Colombo, 
and he was accompanied by his wife. 
By prior arrangement with Dr. deSilva, a 
leading specialist inthe city, he examined - 
the defendant’s wife, and subsequently 
the defendant. It is not unimportant to 
observe that, in the course of his -exami- 
nation, Dr. deSilva, even at this date, did 
not diagnose fractures either in the case of 
the defendant or his wife. On Dr. deSilva’s 
advice, however, both of them were X-rayed 
by Dr. Gunawardene. His examination : 
revealed that both the defendant and his 
wife had sustained fractures by reason of 
the accident. On the advice of Dr. 
deSilva, the defendant and his wife repaired 
to the Fraser Nursing Home, where they 
remained for 45 days, and were treated by 
him. 

On February 1, 1933, while still in the 
Nursing Home, the defendant wrote and 
dispatched to Dr. Briercliffe, the Director 
of Medical and Sanitary Services, Colombo, 
a letter in the following terms: — 

“February 13, 1933. 
The Director. of Medical and x 
Sanitary Services, 
Colombo. 
Dear Sir, 

Ihave tomake a very strong complaint against the 
negligence and incompetence of the District Medical 
Officer at Karawanella. 

On Friday the 27thultimo after a very severe car 
smash in Panawatte Estate my wife and I and the 
driver were conveyed by Mr. Urquhart of Pana 
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watte®Estate in his car to Karawanella Hospital 
neither ofus being able to move. 

We arrived atthe hospitalat 8 p.m. and the 
District Medical Officer after a very perfunctory 
examination pronounced definitely that no 
bones were broken and without any sugges- 
tion whatever of an X-ray examination in Colombo 
put us in charge of the acting Matron in the Paying 
Wardand actually intimated that we might leave 
on the following morning. 

We stayed two nights as my wife was too unwell 
to travel, the District Medical Officer making no 
examination of any sort during that period. 

On the 7th instant being able to walk slowly I took 
my wife who complained of servere pain in the 
shoulder into Oolombo tosee Dr A, M. deSilva. 

He at once ordered an X-Ray photo which not 
only disclosed a fractured arm but a fracture of the 
pelvis as well, and in my own case, a fracture below 
the shoulder. Dr. A.M. deSilva will, I know, be 
pleased to furnish full particulars 

Mr. Urquhart of Panawatte Estate can also cor- 
roborate my statement re District Medical Officer's 
treatment at Karawanella Hospital, 

Icannot too strongly condemn the attitude of the 
District Medical Officer whose one examination at 
night occupied only two or three minutes and 
thereafter took no interest in us whatever merely 
prescribing lead lotion and the usual liniment and 
leaving everything to the acting Matron. My driver 
was not even given an anti-tetanus injection though 
I insisted on it for ourselves, 


Both my wife and myself are amazed at such: 


behaviour and hope you will take strong action in 
the matter. ‘ 
. Yours faithfully, 

(Sd) G Hunriey.” 

A copy of this letter was also sent by 
the defendant to Mr. Selwyn, Ohairman of 
the Planters’ Association. This the defen- 
dant did without giving the plaintiff anv 
opportunity of explaining or justifying his 
conduct. 

The letter referred toisthe foundation of 
the plaintiff's claim for damages in the 
present suit, in so far as it is based on 
libel. On February 21, Dr. Briercliffe re- 
ferred that letter to Dr. deSilva for 
report. On February 23, 1933, at the annual 
genera] meeting of the Kelani Valley 
Planters’ Association at Colombo, the secre- 
tary, under direction of the Chairman, 
Mr. Selwyn, read the defendant's said 
letter to the meeting. Several members 
of the Assccijation expressed themselves 
in strong terms regarding the plaintiff's 
conduct, and the Association passed a 
resolution endorsing the terms of the de- 
fendant’s letter. All this was done with- 
out giving the plaintiff any opportunity 
of being heard in his defence. The defen- 
dant’s letter, as well as a report of the 
discussion which ensued, and also the 
terms of the resolution passed, were pub- 
lished in several newspapers in Ceylon, 
On February 25, Dr. deSilva replied to Dr. 
Briercliffe’s letter of February 21. On 
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February 27, the Planters’ Associ 
ation conveyed to Dr. Briercliffe the 
terms ofthe resoluticn passed by them at 
their meeting. On March 1, the plaintiff 
wrote to Dr. Briercliffe. expressing his 
surprise at the published report of the 
proceedings of the Association, and detail- 
ing the cireumstances relating to his 
treatment of the defendant and his wife. 
On March 10, the plaintiff wrote a further 
letter to the Provincial Surgeon at Saba- 
ragamuwa, who was his immediate superior, 
and the official channel of communication 
with Dr. Briercliffe. 

On March 16, the defendant, not having 
had a reply to his letter from the Director 
of Medical and Sanitary Services, sent him 
a reminder, andon March 20, Dr. Brier- 
cliffe wrote to the Secretary of the Kelani 
Valley Planters’ Association a letter in 
these terms:-- 


“No. T, A. 1-398 
Office of the Director of Medical and Sanitary 


Services. 
(P. O. Box 500), 
Colombo, March 20, 1933. 
Complaint against Dr. Sabapathi, District Medical 
ficer, Karawanella. 
SIR, i 

With reference to your letter, dated February 
27, 1933, and my letter No. T. A. 1-398 of March 
7, 1933, I have the honour to inform you that I 
have had the complaints made by Mr. Huntley care- 
fully investigated. When he left the Karawanella 
Hospital on January 29, Mr. Huntley appears to 
have been satisfied withthe manner in which he 
and his wife were cared forby Dr. Sabapathi since 
on February 1, he wrote ths following letter :— 
Dear Dr. SABAPATHI, 

Iwill be grateful if you would let me have your 
own hospital bills as soonas posstble for settlement 
as we gail so early. 

We are both very much better and grateful for the 
way in which we were looked after at Karawa- 
nella, 

Yours sincerely, 
(Sd) G. HUNTLEY,” 

“2. On February 7, Mr. and Mrs, Huntley consulted 
a Surgeon of high professional standing in Colombo 
who aftera clinical examination, advised that an 
X-ray examination should be made, I have com- 
municated with this Surgeon, and he informs me 
that definite diagnosis of the underlying injuries in 
either patient was not possible without the aid cf 
the X-ray examination. 

3. Dr. Sabapathi is ofopinion that Mr. Huntley's 
letter of February 13, islibellous, and he desires to 
take proceedings. Iconsideritis regrettable that 
the letter was publicly discussed at a` meeting of 
your Association on February 23, and published in 
the Ceylon Daily News on February 24, before the 
allegations had been investigated, It appears to 
me that Mr. Huntley's allegations of gross neglect 
and carelessness against Dr. Sabapathi cannot be 
substantiated, but ifa suitable apology were made 
to Dr. Sabapathi, I should advise Government n& to 
allow Dr. Sabapathi to resort to legal action. 

4. Inthe second paragraph of your letter refer- 
red toabove you state “that this would not appear 
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to be an isolated case as during the discussion 
several other cases were mentioned which would 
rather „point tothe cı mple!e lack of interest of this 
officer in his duties, and my Assocication felt thas. 
they must ask youto make a full enquiry into the 
whole matter and take the necessary action”. I 
shall be obliged if you will bring these or similar 
cases to the notice of the Provincial Surgeon, 
Sabaragamuwa,” 
I am, Sir, 
Your obedient servant, 
f (Sd.} R. BRIEROLIFFE, 
Director of Medical and Sanitary Services. 
The Hony. Secretary, 
Kelany Valley Planter's Association, 
Dabar Estate, 
Deraniyagala.” 


_ On April 7, 1933, the defendant, at an 
interview which he had with Dr. Briercliffe, 
made the fcllowing statements to him: —(1) 
that the plaintiff on January 27, had 
examined the defendant and his wife 
while they were still in the car, ind 
(2) that the examination in each case 
lasted only half a minute or so. These 
statements form the basis of the plaintiffs’ 
claim for damages, in so far as slander 
is concerned. On April 8, 1933, the Director 
of Medical and Sanitary Services wrote a 
letter to the Provincial Surgeon, Sabara- 
gamuwa, in these tetms:-- 


“No, T.A, 1-398. 
Office of the Director of Medical and Sanitary 


Services, 
(P.O Box No 500), 

, i Colombo, April8, 1933. 
Complaint against Dr. Sabapathi, District Medical 
Oficer, Karawanella. 

oe h ref 

ith reference to your Endorsement R. 48 

March 15, 1933, Ihave the honour to inform you thot 
a deputation consisting of the Chairman, Kelani 
Valley Planters’ Association, Mr. Nicholls and Mr. 
Urquhart together with Mr, Huntley discussed with 
me the case of Mr. and Mrs. Huntley, on the 7th 
karan Ei 

Certain of their statements do not agree with the 
third paragraph of Dr. Sabapathi's se of the 
March 1. Mr. Huntley stated and Mr. Urquhart 
confirmed what he said, that Dr, Sabapathi examined 
Mr. and Mrs. Huntley while they were still in the 
car. 

During this examination Dr. Sabapathi felt and 
moved their arms and assured them that no fractures 
were present und the examination in each case, 
lasted only half a minute or so. The patients 
were afterwards assisted to getout of the car and 
into the Paying Ward in order that they might be 
given injections of anti-tetanus serum. Mrs, Huntley 
then said she was unable to go further and Mr. 
Huntley suggested that they should stay the night 
there. There was one bed in the ward and- another 
bed was brought for Mr. Huntley. When the patients 
were in bed and some of their clothing had been 
removed, Dr. Sabapathi again examined them but 
this time he looked only for cuts and bruises and 
did not touch or re-examine the arms or shoulders of 
their putients for fracture. They consider, therefore 
that Dr. Sabapathi did not make a sufficiently 
careful or reasonable examination on which to give 
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the definite assurance (which he repeated on Several 
ovcasions) that no bones were broken. As these 
statements conflict with Dr. Sabapathi’s account, I 
shall be obliged if you will request Dr. Sabapathi 
to explain the discrepancies. ; 
I am, Sir, 
Yourobedient servant, 
(Sd) R. BRIEROLIFFR, 
Director of Medical and Sanitary Services. 
The Provincial Surgeon, . 
Sabaragamuwa Province, 
Ratnapura.” 


The plaintiff on April 15, wrote the fol- 


lowing letter to the Provincial Surgeon:— 
“The District Hospital, 
Karawanella, April 15, 1933. 

The Provincial Surgeon, Sabaraganfuwa, 

Ratnapura. 3 ë 
BIR, . 
Referring to your T.1585 of April 10, 1933, and of 
D.M. &8.8.’s T. A.1-398 of April 8, 1933, I have 
the .honour to submit the following :— 

J. The statement in para. 3 of my letter of March 
1, 1933, isa correct account of what transpired on 
the evening of January 27, last. 

2. There was no examination of Mr. Huntley or 
Mrs. Huntley by me when they were in the car. The 
etatement that I examined them in thecaris not 
true. ` 

3. There was a careful and complete examination 
of Mr. and Mis. Huntley after they were putin beds in 
the ward. That the examination and treatment given 
to them left nothing to be desized is shown by the 
letter written to me by Mr. Huntley himself on 
February 1, 1933, when the facts were fresh in Mr, 
Huntley's mind and when there was no reason for 
him to state anything but the truth. 

4, After examining the patients with due dili- 
gence, I immediately recorded in the bed head ticket 
of both the patients, the injuries and other particu- 
lars which 1 observed and put in writing my opinion 
in both the bed head tickets as follows :— 

“No evidence of fracture”. 

5. Iexpres3ed the same opinion orally 
patients, | 

6. LIannex herewith copies of three statem-nts 
for your information as to what transpired that 
evening. 


to the 


I am, Sir, 
Yourobedient servant, 
(Sd) C. SABAPATHI, 
District Medical Officer, Karawanella.” 

Appended to the plaintiff's letter were 
three swurn statements by the acting matron 
of the hospital, and two cther witnesses 
named De La Harpe and Hassim. 

On December 21, 1933, the plaintiff having 
obtained the necessary permission, filed! 
the present suit against the defenddnt, the 
defendant filed an answer, and certain issue 
were adjusted for the trial The case wa 
heard by Mr. Vytilingham, the Distric 
Judge of Avisawella, without a jury, an 
he, on September 1, 1934, issued judgmen 
in favour of the plaintiff. He acceptec 
his evide.ce and that of his witnesses at 
true. He disbelieved the defendant anc 
several witnesses whom he had adducet 
He held that the defendant's plea t 
justification was not made out. The learne: 


. 
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Judge further held that the defendant's 
communication to the Planters’ Association 
was not made upon a privileged occasion, 
but he also held that if, contrary to his 
opinion, it was a privileged occasion, the 
defendant was actuated by malice in making 
the communication. The defendant appeal- 
ed to the Supreme Court of Oeylon, and 
they, on November 28, 1934, sustained 
the appeal and dismissed the plaintiff's 
suit. The Supreme Court held that the 
defendant's plea of justification had been 
established. They further held, agreeing 
with the trial Judge, that the communica- 
tion of the plaintiff's letter to the Planters® 
‘Association was not in the circumstances 
made on a privileged occasion, but, differing 
from the trial Judge, that the communica- 
tion was not maliciously made. From that 
judgment this appeal has been taken by 
the plaintiff to His Majesty in Council. 
There is no dispute between the parties 
that the written and verbal statements 
attributed by the plaintiff to the defendant 
were made by him, nor is there any dis- 
pute that those statements were in the 
one instance libellous, and in the other 
instance, slanderous and actionable, unless 
thay were proved to be true or were 
written and spoken on privileged oc- 
casions without malice. The first question 
which arises accordingly is—has the de- 
. fendant’'s plea of justification been made 


out ? The trial Judge in reply to that 
question said—No, The Supreme Court 
said—Yes. 


It appears to their Lordships that the 
defendant, in- seeking to establish his plea 
of justification, is confronted by certain 
initial difficulties, which are certainly 
grave, and which may prove to be in- 
surmountable. 

(1) The estabiishment of the defendant's 
plea involves the reversal of the judgment 
of the trial Judge, who saw and heard 
the witnesses, and who was thus in a 
superior position to that of the Appeal 
Court, in judging of their demeanour and 
credibility on a pure question of fact. 
This is at all times a difficult enterprise 
for a litigant to undertake. (Cf. Powell 
v. Streatham Manor Nursing Home (D). 
Moreover, the Judge of first instance in 
this case, despite some slips which he 
made in disposing of the case—and these, 
in the circumstances, are not surprising — 
and which were qnite properly emphasized 
by the defendant's Oounsel, has written 


(1) (1933) A O 243; 104 L J K B 304; 152 L T 563: 79 
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a careful and painstaking judgment, which 
is deserving of full consideration and 
respect. s 

(2) The statements made by the dofen- 
dant in his letter to the Planters’ Associa- 
tion, and at his interview with Dr. Briercliffe, 
regarding the plaintiff's incompetence and 
negligence are antecedently improbable. 
It must be remembered that their Lord- 
ships are concerned with a responsible 
public official, who had been for 22 years 
in Government service, and against whom 
in the past no suggestion of inattention, 
far less of incompetence and negligence, 
had been made. Moreover, the plaintiff, 
on the occasion in question, was dealing 
with a European planter as a patient, 
who, to the knowledge of both parties, had 
sustained a serious accident; and itis in 
evidence that members of the Planters’ 
Association are not slow to make compleints 
of medical inattention on the smallest 
provocation. Finally, under this head, there 
is a complete absence of motive or explana: 
tion suggested by the defendant to account - 
for the lapse from care and skill on the 
pait of the plaintiff which is attributed to 

im. 

(3) Again, the sweeping character of the 
allegations made by the defendant ia his 
letter to Dr. Briercliffe, and at his sub- 
sequent interview with him tprima favie 
render them difficult to justify. Incompe- 
tence, negligence, la.:k of interest—all these 
are attributed by the defendant to the 
Whether these allegations be 
general in their character, or are limited 
to the occasion in qufestion—and their 
Lordships are disposed to taks the latter 
view—it is manifest that the caarges are 
hurtful and grave. The most significant 
commentary upon them is made by the 
defendant himself, at the close of his 
letter, when he expresses the hope that the 
Director will take “‘strong action” in the 
matter, and when, ia evidence, he said 
that he hoped thai an incompetent mao 
like the plaintiff should be removed (record 
p. 39). 

(4) Lastly, it is difficult to escape from 
the conclusion that the affirmation of the 
defendent’s plea of justification postulateg 
upon the plaintiff's part, not only perjury, 
but conspiracy as well. For, if the de- 
fendant is right, not only the plaintiff, 
but Nurse Cooper—to whose demeanour 
and credibility as a witness the trial 
Judge awards a high certificate—De La 
Harpe and Hassim—whose evidence the 
trial Judge accepted as true—must be re- 
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garded as parties to a plot to bolster up 
the plaintiffs claim, to deceive the Court, 
and to frustrate th: ends of justice. On 
the other hand, the main witness on t s 
other side is the defendant himself, and it 
is not only charitable but indeed probable 
to suppose that the serious accident which 
he sustained, with its consequent shock, 
may have tended to impur his recollection 
ol some at least of the events which ensued. 
He states in evidence that “on some points 
Iam guite clear, and on other poinis I 
am not.” (p. 35). 


Coming to closer quarters with the case 
and surveying the evidence adduced—and 
their Lordships may say that, in the cir- 
cumstances, they consider themselves 
absolved from a meticulous examination of 
it—there are certain incidents which seem 
to afford a touchstone shine inde of tha 
truthfulness of the witnesses concerned. 
Their Lordships propose to refer to two of 
these. 


The case for the defendant nowis that 
the plaintiff, on February 28, examined him 
and his wife in the car before they were 
admitted to the hospital, and that thereafter 
there was no examination of them by the 
plaintif in the hospital. The Supreme Court, 
in their judgment, it may be noted, refer 
to the fact that the defendant “for some 
inexplicable reason seems to have persisted 
in saying that there was no examination 
in the ward at all.” (p. 180). The only 
. witnesses who depose to the examination 
in the car are the defendant, and his 
friend Mr. Nico. On that evidence two 
preliminary observations may be made. 
The first is that it seems prima facie im- 
probable that the plaintiff should, in the 
car conduct an examination of his p tients, 
in an imperfect light, and in difficult cir- 
cumstances, seeing that they were about 
to be admitted to the hospital ward, 
where a full and satisfactory examination 
would be possible. The second .observa- 
tion is this—thut the defendant did not 
suggest, in his letter of February 13, that 
an examination by the plaintiff in the 
car had taken place, and indeed did not 
suggest it till the interview which he had 


with the Director of Medical and Sanitary - 


Services on April 7, 1933. It would appear 
to be an after thought. However, that may 
be, their Lordships have no hesitation 
in preferring, in this regard—as the learned 
trial Judge did—the evidence of the plaint- 
if, Hassim and De la Harpe to the evi 
dence of the defendant, whom on this 
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point, the trial Judge did not believe, pand 
the evidence of Mr. Nicoll. It may be 
noted (that Hassim and De La Harpe, in 
examination-in chief, affirmed in terms 
that there was no examination of the 
defendant and his wife by the plaintiff 
in the car, and that they were not cross- 
examined on that evidence. If the alleged 
examination of the defendant and his 
wife in the car be, not only an after- 
thought, but an untruth, then that con- 
clusion cuts, in their Lordships’ ‘opinion, 
very deep into the defendant's case. 

But there is another and ¿even more 
significant consideration, and that is the 
evidence afforded by the bed head tickets. 
These are contemporaneous records of the 
treatment received by the defendant and 
his wife as inmates of the hospital ward 
at the hands of the plaintiff. The bed 
tickets were filled in by the secretary of the 
hospital, the acting matron, and the 
plaintiff. There is no suggestion made 
that these tickets are not bona fide, or 
that they were subsequently tampered with, 
and they may and indeed must be accepted 
at their face value. What do they dis- 
close? They disclose, contrary to the 
defendant's allegation, a course of normal, 
competent and careful treatment of the 
defendant and his wife. They disclose— 
again contrary to the defendant's allega- 
fion—-that the plaintiff's diagnosis was— 
nct “no fractures*—but “no signs of 
fracture’—a very different thing. They 
disclose—contrary to the defendant's allega- 
tion that the plaintiff visited the defendant 
and his wife on the morning of January 29 
before they left the hospital. In short, it 
is not too much to say, that, in their Lord- 
ships’ opinion, the bed heads tickets sre 
largely destructive of the defendant's 
case. : 

Their Lordships now pass to consider 
briefly what may be termed the medical 
aspect of the case. The pivotal charge 
which the defendant, in the end of the 
day, made against the plaintiff is that he 
failed at the time to recommend ,the 
defendant and his wife to undergo an 
‘X-ray examination. Now their Lordships 
think it clear that, until an X-ray *exa- 
mination of the defendant and his wife 
was made in Oolombo on February 7— 
an examination which disclosed fractures 
in both cases—it had not occurred to the 
defendant to make any charge against the 
plaintiff. Indeed his letter to the plaintiff, 


‘dated February 1, 1933, which has been 


already quoted, records! marked improve- 
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.menh in the condition of the defendant and 

his wife, and expresses appreciation of 
and gratitude for their treatment by the 
plaintiff and his staff while in hospital. 
And in evidence the defendant states: 
“Till the fractures were discovered, I 
thought that Dr. Sabapathi’s examination 
was an-ample one” (p. 42). 

In any case, the charge which the 
Supreme Court has affirmed against the 
plaintiff, and upon the affirmation of 
which they regard his negligence and in- 
competence to be established, was his 
failure to advise an X-ray examination 
of the defendant atthe time (p. 186, line 
36).* The proposition affirmed by the 
Supreme Court would seem to run thus— 
After a motor car accident, the attending 
physician must advise resort to a radiologist, 
and, if he omits to doso, he displays both 
incompetence and negligence. The pro- 
position is simple in statement, but is not 
so simple in solution. Their Lordships 
think that, as stated by the Supreme Court, 
the propcsition is far too wide. An X-ray 
examination, their Lordships apprehend, 
must always be a question of circumstances 
.~-depending, for example, on the condition 
of the patient the character of the injuries, 
and* the accessibility of the apparatus. In 
this case, the defendant's leading and 
indeed only medical witness, Dr. deSilva, 
in aii report, dated February 25, 1933, 
said — 

“Taking into consideration the interval of time 
that had elapsed between the accident and the time 
of examination of the patients by me fil days) it 
is difficult for one to pronounce an opinion as to 
their condition at the time of the accident.” 

The plaintiff's position in the matier 
seems to their Lordships to have been 
clear and consistent throughout. He found, 
on exaninaticn cf his patients, no evi- 
-dence of fracture. He allowed them to go 

- home, i structing them to let him know how 
they progressed. Had their pain and other 
symptoms continued unabated for a week, 
he would no doubt have advised an X-ray 
examination. When, however, the plaintiff 
received a letter from the defend»nt stating 
that he and his wife were “much better,” 
it is not surprising that he concluded that 
the. worst was past, or that assuming, as 
he did, that they were carrying out their 
avowed intention of going to Europe, he 
thought no more of the matter. It is not 
unimportant to observe that no witness 
adduced for the defendant affirmed in 
terms that delay for a week, to await 
developments, before advising an X-ray 
examination, rather than advising such an 
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examination at once, per se constitntes 
negligence or incompetence on the part of 
a physician. And yet such is the basis of 
the judgment of the Supreme (Jourt against 
the plaintiff. 

Their Lordsphips are, in these circum- 
stances, clearly of opinion that the defend- 
ant’s ples of justification fails That being 
so, their Lordships are absolved from con- 
sidering the apparently difficult question of 
whether, according to Roman-Dutch law, 
which obtains in Ceylon, the defendant's 
statements were not only true, but were 
made ‘for the public benefit.” On that 
question the existing law would appear, 
from the argument which their Lordships 
heard, to be far from clear, and on it their 
Lordships offer no opinion. 

It only remains to consider. 


(1) Whether the occasion on which the 
defendant penned his letter to the 
Ohairman of the Planters’ Assoeia- 
tion was privileged. 

(2) Tf it was, whether the defendant 
acted maliciously in the matter. 

(3) Whether the statements made by the 
defendant to Dr. Briercliffe, at the 
interview of April 7. 1933, were 
made on a privileged occasion, and, 
if the occasion was privileged, whe- 
ther the statements were made 
maliciously. 


(1) Agreeing with both Courts below, 
their Lordships are of opinion that in the 
circumstances disclosed in evidence, the 
occasion was not a privileged one. 

(2) Their Lordships are further of opinion 
—agreeing with the tria? Judge—that the 
defendant was actuated by malice when 
he wrote the letter in question. He must have 
known that its terms were false. The find- 
ing of the learned Judge of first instance 
on the question of malice is a finding in 
fact. The state of a man’s mind, as has 
been said, is as much a fact as the state of 
his digestion. Their Lordships see no 
reason for disturbing the finding of the trial 
Judge on this question of fact. 

(3) Their Lordships are of opinion, agree- 
ing with the Supreme Court, that the 
statements made to Dr, Briercliffe by the 
defendant, at the interview of April 7, 
were made on a privileged occasion, but ag 
already indicated, they are of opinion that 
they were maliciously made, and are there- 
fore unprotected. 

It was admitted by the defendant's 
Counsel that, iv the event of the sucdess of 
the plaintiff's appeal, he did not desire to 


26 In re MALLIMOGGALA VENKATARAMIAH (MADR.) 


dispute the quantum of the damages award- 
ed by the trial Judge. 

Their Lerdships will humbly advise His 
Majesty that the plaintiff's appeal should 
be allowed, the judgment and decree of 
the Supreme Court set aside, and that the 
judgment of the trial Judge should be 
restored, with c-sts here and in the Courts 
below. 

D. Appeal allowed. 
__ Bolicitors for the Appellant.—Mcssrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondent:—Messrs. 

Stephenson, Harwood & Fatham. 


MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 
of 1937 
September 17, 1937 
NEWSAM, J. 
In re MALLIMOGGALA 
° VENKATARAMIAH AND OTHERS — 
PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 196-A— 
Committal after Magisterial inquiry or conviction 
after full trial on charge of conspiracy—No previous 
sanction—No prejudice to accused -Want of sanction, 
if makes conviction improper— Penal Code(Act XLV 
of 1860), ss. 120-A, 120-B—Commission of actual 
offence—Section applicable — Trial for substantive 
offence— Persons in conspiracy to do that offence should 
be tried for abetment, under s. 109, Penal Code (Act 
XLV of 1&60), 

It was with a view to safeguarding citizens against 
persecution on frivolous charges of criminal conspiracy 
that s,196-A, Criminal Procedure Code, was enacted 
atthe same time as s. 120-B, Penal Code, insisting 
upon the previous approval of Government or of some 
senior and specially empowered Magistrate before such 
proceedings can be even initiated. Lf this safeguard 
is ignored by Magistrates, they should be suitably 
admonished. But when a case has been initiated and 
has ended in conviction, it is obvious that there never 
“was any innocent person to be protected from per- 
secution In other words, s. 196-A was designed 
not as a loophole of escape for persons committed after 
full Magisterial inquiry on acharge of criminal con- 
spiracy or convicted after full trial of criminal con- 
spiracy. Lf proceedings are initiated without formal 
sanction and end in the conviction of certain persons 
for criminal conspiracy, the conviction should be up- 
held unless it can be shown that any one of the per- 
sons convicted was prejudiced by the formal defect 
complained of f 

Section 120-B, Penal Oode, only applies where no 
offence has been actually committed and itis only in 
the latter rare cases where no crime has been cummitt- 
ed in pursuance of a criminal conspiracy that sanc- 
tion to initiate proceedings is necessary as some safe- 
guard against frivolous prosecution, Where, how- 
ever, the matter has gone beyond the stage of mere 
conspiracy and offences are alleged to have been 
actually committed in pursuance thereof, ss. 120-A 
and 120-B, are wholly irrelevant. Conspiracy, is one 
form of abetment and where an offence is alleged to 
have bgen committed by more than two persons, such 

. of them as actually took part in the commission should 
be charged with the substintive offence, while those 
who are alleged to have abetted it by conspiracy should 
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be chargel with the offence of abetment undeg s. 109, 
Penal Code 

Or. Mis. P, from an order of the Stationary 
Sub-Magistrate, Etlore, dated July 31, 1937. 

Messrs. K. S. Jayarama Iyer and G. 
Gopalaswami, for the Petitioners. 

The Public Prosecutor, for the Grown. 


Order.—This is an application to quash 
the committal of six persons to stand 
their trial at the Court of Session, West 
Godavari. Four of them have been com- 
mitted on a charge of extortion by putting 
a person in fear of death (s. 386, Indian 
Penal Ccde) and all six of them on a charge 
of criminal conspiracy (s. 120-B). The 
point taken before me is that “under 
s. 196-4, Criminal Procedure Oode, no Court 
shall take cognizance of the offence of 
criminal conspiracy where the object of 


_ the conspiracy is to commit anon-cognizable 


offence, unless the previous sanction of 
the Local Government or of the District 
Magistrate has been obtained. The offence 
punishable by s. 386, Indian Penal Code, 
is (rather strangely) non-cognizable. Ad- 
mittedly, no sanction to prosecute or to 
initiate these proceedings was obtained. 
Admittedly also, this objection to the Court's 
jurisdiction was not taken in the Jower 
Court, but has been made for the first time 
in this petition. 

Now it has been held in Abdul 
Rahaman v. Emperor (1) that failure to 
comply strictly with s. 196-A, Criminal 
Procedure Oode, is not a sufficient ground 
for quashing proceedings. If proceedings 
are initiated with:ut formal sanction and 
end in the conviction of certain persons 
for criminal conspiricy, the conviction 
should, it was said, be upheld unless it 
can be shown that any one of the persons 
convicted was prejudised by the formal 
defect complained of. If I may say so with 
respect, tais is a sound doctrine. The 
offence of criminal conspiracy is sui generis. 
No overt act need be proved. Section 120-A 
is a comparatively new section in the Penal 
Code and may be thus analysed. A con- 
spiracy to commit a criminal offence is 
always a criminal conspiracy punishable 
as such under s. 120B even though 
nothing is done in pursuance thereof. 
Conspiracy to do an illegal act (which by 
the definition cf ‘illegal’ ins. 43 includes 
a tort) or a lawful act by illegal means 
only amounts to criminal conspiracy and 
is only punishable under s. 120-B when 
some act (not an offence by itself) is done 

(1) 62 C 749; 156 Ind. Cas. 678; AIR 1935 Cal. 316; 
(1935) Cr. Gas. 467; 36 Or. L J 982; 8 RO 21, 
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by tone ofthe parties to the conspiracy in 
pursuance thereof. Now there is an obvious 
danger tbat charges of criminal con- 
spiracy might be lightly made, savouring of 
persecution rather than of prowecution. And 
it was with a view to safeguarding citizens 
against such persecution on frivolous 
charges of criminal conspiracy that s. 196-A, 
Criminal Procedure Code, was enacted at 
the same time as s, 120-B, Indian Penal 
Code, insisting upon the previous approval 
of Govérnment or of some senior and special- 
ly empowered Magistrate before such pro- 
ceedings ean be even initiated. If thig 
salpguard isignored by Magistrates, they 
should be suitably admonished. But when 
a case has been initiated and has ended in 
conviction, it is obvious that there never 
was any innocent person to be protected 
from persecution. In other words, s. 196-A 
wes designed to safeguard persons from 
frivolous accusations of criminal conspiracy, 
not as a loophole of escape for persons 
committed after full Magisterial inquiry 
ona charge of criminal conspiracy or con- 
victed after full trial of criminal con- 
spiracy. 

But it has been held in Varadarajulu 
Naidu v. Emperor (2) by a Bench of this 
Oourt that a sanction to prosecute for 
criminal conspiracy, given after the filing 
of the complaint, does not fulfil the require- 
ments of s. 196. This decision follows 
Barindra Kumar Ghose v. Emperor (3), 
and is an authority for the position that a 
conviction for criminal conspiracy should 
be set aside in the absence of proof that 
prior sanction to initiate the proceediags 
had been obtained. This decision is hind- 
ing upon me. But the facts of the present 
case allow of its disposal on another 
ground. In my judgment ss. 120-A and 
120-B have been quite’ wrongly applied to 
this case and have no bearing at all. 
Where the matter has gone beyond the 
stage of mere ccnspiracy and offences are 
alleged to have been actually committed in 
pursuance thereof, these two sections are 
wholly irrelevant. Conspiracy, it should be 
borne in mind, is one form of abetment 
(sees. 107, Indian Penal Code) and where 
an offence is alleged to have been ccm- 
mitted by more than two persons, such of 
them as actually took part in the commis- 
sion should be charged with the substantive 
offence, while those who are alleged to have 
abetted it by conspiracy should be charged 

2 42 M 885; 51 Ind. Cas. 343; AIR 1920 Mad. 928; 
20 Or. L J 455; 37 M LJ 81; (1919) M W N 669. 


(3) 37 C 467; 7 Ind. Oas. 359; 11 Or, L ; 
ne nd. Oas, 359; 11 Or, L J 453; 14 O 
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with the offence of abetment under s. 109, 
Indian Penal Code. The Explanation to 
s. 109 makes this quite clear. An offence 
is said to be committed in consequence of 
abetment, when it is committed in pur- 
suance of the conspiracy, and the abettor 
by conspiracy is made punishable (under 
s. 109) with the punishment provided for 
the actual offence. 

The learned Magistrate has thus erred 
in applying s. 120-B to this case. He 
should properly have used s. 109, for 
s. 120-B only applies where no offence has 
been actually committed and itis only in 
the latter rare cases where no crime has 
been commilted in pursuance of a criminal 
conspiracy that sanction to initiate pro- 
seedings is necessary as some safeguard 
against frivolous prosecution. But the 
prosecution in this case alleges that an 
offence has been committed and further 
that it has been committed in pursuance 
of a conspiracy. No sanction to initiate 
prosecution for a substantive offence is 
ever required. Thatis an elementary rule 
oflaw. All that is necessary here is that 
the proper section (s. 109, Indian Penal 
Code) should be applied to the facts and 
that the misuse of s. 120 B should be 
Pointed out. I dismiss this petition with a 
direction that the charge be now suitably 
amended. 

N.- Petition dismissed. 


neem, 


RANGOON HIGH COURT 
Criminal Appeal No. 1643 of 1936 
February 0, 1937 
Sparao, J. 

NGA SHWE TOE AND ANOTABR— 
APPELLANTS 
versus 
EMPEROR— RESPONDENT 

Opium Act (I of 1873), s. 9—Wife, liability of, for 
possession of opium jointly with husband-—-Criminal 
trial—Evidence—Search witnesses not coming from 
vicinity—Value_of. : : 

To make the wife liable for illegal possession of 
opium ‘jointly with her husband, something more 
must be proved beyond the fact that the opium was 
found in the house and that she knew of the exist- 
ence, such for, example as that she took the slightest 
partiin the, disposal of the opium or dealing 
with it in any manner. It is not always that 
the. wife cannot be held responsible for what she 
and her husband are found in possession of. 

Held, that the mere fact that the witnegses present 
at the time of the} search of the accused's house and 
deposing thatthe opium was found therein, did not 
come from the, immediate vicinity could not justify 
the Court in rejecting the evidence that the opium 
was found in the accused's house at the¢ime of the 
search Ma Htway v. Emperor ,}), distinguished. , 

Cr. A. from an order of the Fifth Addi- 
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tional Magistrate (1), Rangoon, dated 
December 1, 1936. 

Mr. Williams, for the Appellants. 

Judgment.—The appellants have been 
couvicted of illegal possession of opium 
and sentenced to rigorous imprisonment and 
fines. At a search, which took place at 
the appellants’ huse on the morning of 
August 31 last, 43 seers of Shan 
opium were found, some between the 
hinged flap door of the roof, some in the 
latrine, some at another point in the 
roof and some, it is said by the prosecution, 
in the bedroom under the mattress. There 
is acute controversy as io whether this 
last portion of the opium, namely 14 seers, 
was found in the bedroom or underneath 
the house. 

The learned Magistrate found that the 
opium in the roof and the opium in the 
latrine were found where they were said 
to have been found and that the 14 seers 
said to have been found in the bed-room 
were found in the bed-room ; and that it 
was impcssible to suppose that all this 
opium had been put into these places by 
some person in order to secure the convis- 
tion of the appellant Maung Shwe Toe. 
In other words he found that Maung Shwe 
Toe was in illegal possession of the opium. 
The decision is attacked by Mr. Williams 
and the first thing he points out is that 
there was some difficulty about the search 
witnesses. The search witnesses ithat were 
taken to the search as search witnesses were 
Baber (P. W. No, 2) and Maung Ohn (P. W. 
No. 3). Baber said that he was left 
standing outside the house when the raid 
took place and he did not go up on to the 
house until 10 or 15 minutes after Mr. 
Lynam and party went up. Then he 
heard shouts “We havediscovered opium” 
and he went to the eastern side of the 
house and saw an Indian bringing 14 cakes 
of opium from underneath the house. The 
learned Magistrate who tried the case 
commented about this witness Baber, but 
“the prosecution is not satisfied with the 
evidence of Baber.” He does not say 
definitely whether he himself was of the 
opinion that Baber gave false or true evi- 
dence, but apparently regards this as so 
obvious as not to need stating. He pro- 
ceeds tosay that the prosecution having 
found that Baber had failed them tried to 
make good the defect by the evidence of 
Maung Thein Nyun. Certain discrepancies 
were detected between Maung Thein 
Nyun’s statement and the remaining wit- 
ness Maung Ohn's statement, but the 
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conclusion that the learned * Magistrate 
reached was that because of the discre- 
pancies that he mentioned in his judgments 
he would not be justified in rejecting 
the whole of the statements of Mr. Lynam, 
Maung Ohn and Thein Nyun. Mr. Wil- 
liams also criticised the search witnesses 
because they were drawn from two or 
three miles away from the scene of the 
search. 

I am of opinion that the witness Thein 
Nyun was not to be relied upon. He was 
not mentioned in the original report. 
There ara differences betweene what he 
said and what Maung Ohn said akout 
whether Thein Nyun went up on tothe 
house or not, and it is clear that Maung 
Tnein Nyun has frequently given evidence 
in excise cases for the prosecntion before. 
I think that it is clear that the prosecution 
having found that Baber had failed them, 
took the mistaken course of putting ia 
the witness Thein Nyun to make up what 
was conceived to be the deficiency. I do 
not say that it is clear that Maung Thein 
Nyun is a false witness, but I do not place 
any reliance on his statement. But does 
it follow from this that because the prose- 
cution adopted the unwise course eof 
putting in this witness Thein Nyun, -the 
conviction should be reversed ? In order : 
to decide this question, the evidence should 
be considered and compared independently 
of the evidence of Maung Thein Nyun. 
I think that the witness Baber was clearly 
a false witness. He had been taken as a 
search witness and then he deliberately 
twisted his evidence so a3 to favour the 
appellants. He says, for example, that he 
only saw 14 crkes of opinm being found 
at the house and they were being brought 
up from underneath the house ; and yet he 
has to admit that he signed the search list 
in which it is mentioned that 43 seers of 
opium were found in various places and 
among those 43 seers were the 1! seers 
found uaoder the mattress in the accused’s 
room. 

I think that it is clear that Baber gave 
false evidence. But that does not neces- 
sarily detract from the value of Maung 
Ohn's evidence. 1t was criticised because 
there was some obscurity in his evidence 
about whether he lived in Kyaiklat or 
whether he lived in: Rangoon and Mr. 
Williams says that the Bleained Magistrate 
found occasion to criticise this witness 
very severely because of the contradic- 
tory statements that he made on this 
point. But nothing appears on the record 
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about this and I cannot see that there is 
anything - inccnsistent in the statement 
with his having formerly lived perma- 
nently in Kyaiklat and since that time 
having come to live permanently in Ran- 
goon. As to the point that the witness 
Maung Ohn lived two or three miles away, 
reference was made to the case in 
Ma Hiway v. Emperor (1). In the case, 
opium was said to have been found in 
the possession of a woman and when 
the house in which the woman was, 
was raided, she was said to have taken a 
packet of opium from her bodice jacket 
and have tried to throw it down 
the latrine.” In this case the witnesses of 
seareh were criticised because they were 
persons who lived a couple of miles away 
and were friends of the officer making the 
search. But the conviction was reversed 
because the officer conducting the search 
was never called as a witness and though 
the two reasons were said to have decided 
the Court to reverse the conviction, I do 
not believe that the mere fact that the 
witnesses do not come from the immediate 
vicinity would justify the Court in reject- 
ing the evidence that opium was found in 
the house at the search. In Ma Hiway v. 
Emperor (1), also the amount of opium must 
have been quite small because the woman 
was said to have taken it from her bodice 
jacket and have tried to throw it away. This 
caseis different where 42 balls of opium 
have been found. 

Maung Ohn says that 14 balls of opium 
were found under the bed In this he 
corroborates Lynam's evidence who is 
the Inspector of Excise. It is suggested 
by the defence that these 14 balls of 
opium were never found in the room at all 
but were taken out from underneath the 
house. I find this utterly impossible to 
believe, I believe the learned Magistrate 
was perfectly correct in his finding that 
the 14 balls of opium were found in the 
bed-room and that the opium found at 
the house was all in Maung Shwe Toe's 
possession. It was a large quantity of opium 
and its possession is a serious offence for 
which a substantial sentence of imprison- 
ment and fine are perfectly correct and 
the conviction of Maung Shwe Toe and 
the sentence passed upon him are con- 
firmed. I now pass to the case of the 
wife Ma Sein Tin. Itis atleast arguable 
that although she may have known of the 
possession of Maung Shwe Tove of this 


(1) 4Bur.L J 2; 86 Ind. Cas. 475; A IR 1925 
kang. 205; 26 Cr. L J 827, 
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opium and may have known that it wasin 
the house, still she was not in possession 
of it within the meaning cf s. 9, Opium 
Act. My attention has been drawn to 
Wazirv. Emperor (2). This was a case 
very similar tothe present case except 
that the quantity of opium found was only 
6 tolas, but it was stronger in this 
way that it was proved that only a short 
time before the raid the woman had sold 
opium to a man called Abdul Ghafur. 
Reference was also madein that case to 
s. 27, Indian Penal Code, and it is said 
that that section lays down that the 
temporary possesion of the wife should 
always be attributed to the husband. I 
think that this is mistaken view of s. 27, 
Indian Penal Code, with great respect, 
and is no support for the propcsition that 
a wife can never be held responsible for 
what she and her husband are found in 
possession of. 

In Bishna v. Emperor, 22Cr. L. J. 141 
(3), liquor and apparatus for manufacturing 
it, were found in a house which was in the 
joint occupation of a husband and wife 
but which belonged to the husband. It 
was held that the husband must be regard- 
ed as being in possession of the articles 
and the wife in such a case was held not 
guilty of an offence under s. 61, Punjab 
Excise Act. This conclusion was reached 
although it was proved that the woman at 
the raid tried to destroy evidence by 
breaking a bottle of liquor. The conclusion 
was apparently based upon the fact that 
the articles were found in the man's house 
and he was regarded as the dominant part- 
ner and as responsible for everything 
that was found there. Mr. Williams bases 
his plea for the woman in the present 
case on the argument that although it may 
be possible that she knew of the presence 
of thisopium there, still she could do 
nothing except to submit to its being kept 
there. If she raised any objection she would 
be turned out of the house. I do not think 
there is anything in this argument, but I 
certainly am of opinion that before Ma Sein 
Tin can be held to be in illegal possession of 
this opium jointly with her husband, some- 
thing more must be proved beyond the 
fact that the opium was found in the 
house and that she knew of its existence, 
such forexample as that she took the 
slightest part in the disposal of the opium 
or dealing with it in any manner. Nothing 

(2) A IR 1935 Pesh. 68; 168 Ind. Cas, 59%; (1935) 


. Cr. Cas. 449; 36 Cr. L J 1437: 8 R Pesh, 80 


(3) 22 Cr. L J 141: 59 Ind. Cas. 


653; ARR 192 
Lah, 210; 9 P W R 1921 Cr, $ : 
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has been proved in this case beyond the 
fact that she probably knew that the 
opium was there and I therefore set aside 
the conviction against Ma Sein Tin and 
order that she be acquitted. 

D. Order accordingly 





_ LAHORE HIGH COURT 
Criminal Appeal No. 119 of 1937 
March 4, 1937 
ADDISON AND Din MOHAMMAD, JJ. 

LAL SINGH AND otaErs—A PPELLANTS 
Versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1880), s. 302—Serere 
injuries inflicted by accused—Victim dying due to 
gangrene caused by injuries—Accused, if guilty of 
murder. 

Where a person is seriously injured by the ac- 
cused, and asa resultof the injuries a gangrene 
sets in and becomes the immediate cause of death 
of*the victim, the accused is guilty of an offence 
under s. 302, lenal Code. Rama Singh v. Emperor 
(1) and Chanan Das v. Emperor (2), distinguished, 
Fazla v. Emperor (3), relied on. 

(Held, however, that the question whether the 
accused were guilty under s. 3020r not, was more 
or less academic as, even if the accused were found 
to be guilty of offence punishable under s. 326, 
only they would deserve nothing less than transpor- 
tation for life, considering the number and nature 
of injuries inflicted by them on their victim.) 


Cr. A. from an order of the Additional 
Sessions Judge Amritsar, dated December 
21, 1936. 

Mr. D.C. Ralli for Mr. B. R. Puri, for 
the Appellants. 

Mr. A. G. Maurice, for the Crown. 

Din Mohammad, J.—Lal Singh, Jagat 
Singh, Tarlok Singh, Anokh Singh, Dalip 
Singh and Teja Singh have been convic- 
ted of an offence punishable under s. 302 
read withs. 149,{ndian Penal Code, and 
sentenced to transportation for life. They 
have .appealed. The case for the prosecu- 
tion is that on August 18, 1936, the accused 
formed an unlawful assembly and in pro- 
secution of the common object of that 
assembly, they committed the murder of 
Achhar Singh. The report of this occur- 
rence was made to the Police by Ganda 
Singh, whois a real brother of Teja 
Singh, and an uncle of Lal Singh and Jagat 
Singh, anda granduncle of Dalip Singh, 
Tarlok Singh and Anokh Singh, accused. 
This report was made at 12 o'clock at 
village Kchali where the Sub-Inspector 
was engaged in the investigation of another 
ease. The Sub-Inspector accompanied 
Ganda Singh to the spot and found Achhar 
Singh lying seriously injured. He accord- 
ingly first recorded his statement and then 
despatthed him to Amritsar for medical 
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treatment. Dr. P. R. Puri, Resident Medi- 
eal Officer of Civil Hospital. Amritsar,- 
examined him and found no less than four- 
teen injuries on his person including eight 
incised wounds. Both his legs were badly 
smashed. He was admitted as an in-door. 
patient and ultimately died on August 29, 
The post mortem examination on his body 


-was performed by Lt.-Col. Dargan, Civil 


Surgeon, who found that the immediate 
cause of bis death was gangrene which 
had setin in the right foot and leg. At 
the trial the case for the prosecution has 
been supported by Ganda Singh (P. W. 
No. 6), Waryaman (P. W. No. 8) and Lachh- 
man Singh (P. W. No. 10). As already 
stated, Ganda Singh is a close relation 
of the accused. Waryaman was a kamin 
of Achhar Singh. They all have consistent- 
ly stated that it was the six accused per-. 
sons who had set upon Achhar Singh’ 
while he was in his fields. Of the accused,- 
Teja Singh was armed witha dang, Jagat 
Singh with a spade and the rest with 
hatchets. The accused thrashed Achhar 
Singh mercilessly and left him only when 
he had lost consciousness. 

Of the accused, Lal Singh has alone 
admitted his presence at the time of the 
occurrence along with his son Tehlu, but 
has set up a counter-version to expl&in 
the injuries found on Achbar Singh. He- 


-has stated that Lachhman Singh, Ganda 


Singh and Acbhar Singh in company with. 
four other persons attacked him and while’ 
two of the companions of Achhar Singh 
inflicted injuries on him with sharp edged 
weapons, his cousin Banta Singh and one. 
Hazara Singh defended him and that it- 
was in the ccurse of the melee that en- 
sued that Achhar bingh received his in- 
juries. Lal Singh had some injuries on 
his person which were examined by Dr. 
Ghulam Muhammad, but the Civil Surgeon, 
who checked the injuries, had stated that 
they looked like fabricated wounds. 

The accused examined Makhan Singh, 
Bahadar Singh, Bachan Singh and Kishen 
Singh in their defence. Makhan Singh 
stated that on hearing the noise which 
proceeded from the field of Achhar Singh, 
he hurried to the spot in company with 
Bahadar Singh and found a fight going 
on between Achhar Singh and s.achhman. 
Singh on oneside and Lal Singh, Tehl 
Singh, Banta Singh and Hazara Singh on 
the other. On their intervention, the par- 
ties desisted from fighting and it was then 


` noticed that koth Lal Singh and Achhar 


Singh were injured. Bahadar Singh also. 
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made ‘a statement to the same effect. Ba- 
chan Singh stated that he was preceeding 
to Lis village in company with Kishen 
Singh when Kishen Singh noticed a fight 
going on in a field close by and that on 
going there they found two persons injured, 
Kishen Singh supported him. 
. On going through the record most care- 
fully and weighing the evidence produced 
on both sides, we are disposed to think 
that while the story related by the defence 
witnesses is improbable and untrue, there 
is no reason to disbelieve the prosecution 
witnesses. If it were true that Banta 
Singh, Tehl Singh and Hazara Singh had 
inflicted injuries on Achhar Singh, it can- 
not be conceived that Achhar Singh or the 
other prosecution witnesses would have 
allowed them to escape unpunished by 
substituting a completely different set of 
persons for them. Cases du arise, no doubt, 


where false additions are made, but the ` 


implication of persons who are innocent in 
place of those who are guilty is a very 
rare phenomena and much more cogent 
and convincing evidence is required to 
establish that factor than that produced in 


the present case by the defence. We accord-- 


ingly hold tnat the complicity of all the ac- 
cused persons in the commission of the crime 
is established beyond reasonable doubt. 


The only question that falls for deter-" 


mination now is the nature of the offence 


committed by the appellants, especially in- 


view of the fact that gangrene had superven- 
ed. Counsel for the appellants have relied 
on Rama Singh v. Emperor (1) and Chanan 
Das v. Emperor (2) and contended that 
the facts established on the record do not 
constitute an offence punishable under 
s. 302, Indian Penal Code. In Rama Singh 
v. Emperor (1) three injuries had been 
inflicted on the deceased, one of which 
was a fracture of the bones of the left 
forearm, another was fracture of a bone 
in the right hand while the third was a 
fracture of both the bones of the left leg. 
All these injuries had been inflicted with 
a blunt weapon. It was held by a Division 
Bench of the Allahabad High Oourt that, 
in the circumstances of the case, the law 
allowed them to record a conviction in the 
alternative under s. 304 or s, 325, Indian 
Penal Code. In Chanan Das v. Emperor 
(2) the medical evidence was that death 
was due to meningitis and compression, 
but it was not possible tosay if they had 

(1) 42 A 302; 58 Ind. Cas, ,463; 21 Cr. L J 783; 18 A 
LJ 224; AIR 1920 All. 110, 


(2) A IR 1934 Lah, 368; 151 Ind. Cans, 2388; (1934) 
Or. Cas.,,617;.35 Or, L Jgl283; 1R L 113, | 
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any direct connection with the injuries in- 
flicted by tie appellant, and it was on 
these grounds that the sonviction was re- 
corded under s. 326, Indian Penal Code. 
It would be obvious that those two authori- 
ties are not relevant tothe case before us, 
In Fazla v. Emperor (3) the same learn- 
ed Judges who decided Chanan Das v, 
Emperor (2) in a casein which a person 
had received grievous injuries and as a 
result of those injuries pneumonia had 
supervened, resulting in his death, had 
held that the assailants of the deceased 
were guilty of murder. We consider that 
that authority comes very near to the facts. 
of the present case. The question in this 
case, however, is more or less academic as 
even if the accused were found to be 
guilty of an offence punishable under s. 326 
only, they would deserve nothiig less than 
transportation for life, considering the 
number and thenature of the injuries in- 
flicted by them on their viciim. We accord- 
ingly dismiss this appeal and confirm the . 
sentence of transportation for life imposed 
on the appellants. 
Appeal dismissed. 


8. 
(3) A I R1928 Lah. 851; 110 Ind. Oas. 20, 29 Or, L 
J 678; 10 AI Or. R 517. 


MADRAS HIGH COURT 
Special Bench 
Petition No. 2386 of 1935 
April 7, 1936 
. Brastpy, O. J., Kine AND GENTLE, JJ. 
COMMISSIONER or INCOME-TAX,- 
MADRAS —PETITIONER 
. versus 
Ar. PL. Sp. MANICKAM CHETTIAR, 
. KARAIKUDI—RESPON DENT 

Income Tax Act (XI of 1922), s. 4 (2)—Receipt in 
British India—Debis due to foreign business of assessee 
—Assignment of British Indian decree in British 
India in discharge of debt—Decree so assigned not 
realized—Whether there is any receipt of money or 
money's worth in British India. 

The assignment in British India of a British Indian 
decree in dischargeof a debt due to the assessee’s 
foreiga business will amount to an actual receipt in 
British India at the time of the assignment of money's 
worth from the foreign debtor even though no ‘money 
has beea realized by the assessee from the judgment- 
debtor under the decree assigned. Californian 
Copper Syndicaie v. Harris (l), relied on. Raghu- 
nandan Prasad v. Commissioner of Income-tax, Bihar 
and Orissa (2) and St. Lucia Usimes and Estate Co $ 
Ltd. v. St. Lucia Colonial Treasurer (3), referred to, 

Mr. M. Patanjali Sastri, for the Petilioner. 

Messrs. K. 8. Rajagopalacharı and K. 
Rajah Ayyar, for tue Respondent. 

Order.-—la tuis relerence the facts are 
shortly as follows :—'The assessee is the 
manager of an undivided Hindu tamily and 
inter alta owns a money-lending business 
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in Penang, whichis outside British Indi. 
This business had dealings in current ac- 
coant with M.RM. VL. Penang, the pro- 
prietor of which was resident in British 
India. On August 13, 1931, it was found 
on a settlement of this account that there 
was a sum of Rs. 11,700 owing to the 
assessee. In discharge of this amount, M. 
RM. VL. executed a promissory note in 
favour of the assessee. Later, the assessee 
obtained a decree against the debtor in the 
Devakottah Sub Court for the sum due on 
this ‘promissory note. In the year of 
account, this decree was satished by the deb- 
tor selling to the assessee in British India 
jewels valued at Rs. 7,842-12-0 and agree- 
ing to pay Rs. 15,962-12-0 to A. M. A. 
Kallal in consideration of which A. M. A. 
Kallal assigned in favour of the assessee a 
decree obtained by him in British India 
against RM. M. RM. who is in fact the 
brother-in-law of the assessee. These 
amounts of Rs. 7,842-12-0 and Rs. 15,962-12-0, 


- a total of Rs. 23,805-8-0, were credited in 


the assessee’s headquarters accounts at 
Karaikudi by the year cf account towards 
the decree debt due by M. RM. VL. and 
corresponding debits were made against (1) 
jewel purchase account and (2) RM. M. 
RM., the judgment-debtor in the decree 
assigned in favour of the assesee. No 
amount was collected by the assessee in 
respect of the assigned decree in the year 
of accouut, but the assessee admitted before 


- the Commissioner of Income-tax that a rè- 


ceipt in kind may amount to receipt of 
money provided what is received is equiva- 
lent to money or is money's worth. He did 


| mot contend that, the assigned decree was 


wnrealizable or was not worth the amount 
‘for which it was assigned to the assessee. 
"The Income-tax Officer held that the above 
‘transactions amounted to a receipt by the 
assessee in British India of Rs. 23,805-8-0 
out of funds in his Penang business. Out of 
this sum, the Income-tax Officer computed 
taxable profits to be the sum of Rs. 10,900 
and accordingly this amount was included 
in the assessment made upon the assessee 
for the tax-year 193435. ‘The assessee 
appealed to the Assistant Commissioner and 
contended that no moneys had s> far been 
realized in respect of the assigned decree, 
and that the mere assignment of the decree 


cannot amount to a remittance of the amount . 


covered by the decree within the meaning 
of s. 4 (2) ofthe Act. The Assistant Oom- 
missioner dismissed the appeal. The Com- 
missigner ha3 now referred to us for our 
decision the following question : 
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“Whether the assignment in British India of a 
British Indian deerse in discharge of a debt of 
Rs, 15,962-i2-0 due to the petitioner's “foreign usi- 
ness will amount to an actual receipt in British 
India at the time of the assignment of money's worth 
from the foreign debtor even thoughno money has 
been realized by the petitioner from the judgment- 
debtor under the decree assigned.” 

Money can be received in more ways 
than one, and when the assessee accepted 
the jewels and took the assigned decree, 
the debt due to the Penang business was 
completely discharged and the assets of 
that business were diminished by, and there 
Was an increase in, the assessee’s dssets in 
British India cf the sum of Rs. 23,805 8-0. 
It was argued before us that asthe amount 
of the assigned decree had not, been re- 
ceived from the judgment debtor, the 
amount .of the decree should not be taken 
into Consideration when arriving ata sum 
for assessment. Assuming that no such 
‘moneys had been received, even then, the’ 
assessee had by the transaction mentioned 
transferred into British India assets which 
he could and in respect of the jewels in 
fact did realize and he could have realized 
the assigned decree at any time. In our 
view, these transactions amount to remit- 
tances’ in British India of moneys or 
money's worth. Several cases were cited to 
us by the assessee’s Counsel amongst them 
Colifornian Copper Sandicate v. Harris (1), 
Raghunandan Prasad Singh v. Commis-. 
sioner of Income-tax Bihar and Orissa 19). 
and St. Lucia Usines and Estates Co., Lid. 
v. St. Lucia (Colonial Treasurer) (3; None 
of these authorities in any way assist the 
assessee's contention. On the coatrary, in. 
the tirst of the above cases, Lord Trayner 
at p. 16.* says: 2 

“A profit is realized when the sellər gets the 
price he has bargained for. No doubt here the 
price took the form of fully-paid shares in another 
Oompany, but, if there can be no realized profit, 
except when that is paid in cash, the shares were 
realizable and could have been turned into cash 
if the appellants had been pleased to d> so. I can- 
not think that income-tax is due or not according to 
the manner in which the parson making the profit 
pleases to deal with it.” 

Tais directly is opposed to the assessee's 
contention ; and our answer to the question 
referred is “Yes”. Tue Income-tax Oom- 
missionor will get Rs. 250 cosis. 

ND. Answer in affirmative, 

(l) (1903-10) 5 Tax. Oas. 159; 6 F 894. $ 

(2) 12 Pat. 305; 142 Ind. Cas. 446; A IR 1933 P O 101; 
601I A 133; Ind. Rul (1933) P C 86: 11933) M W N 429; 
387 OW N 570; 11 PLT 237; 64 M LJ 5ts; 37 LW 
691; (1933) A L J 564; 35 Bom’ L R 536;57 G LJ 294 


(PO. 

(3) (1921) A O 503; 93 LJ P O 212; 131 L T 267; 68 
S J 456. 

*Page of (1905—10) 5 Tax Oas.—[Ed;] 
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» LAHORE HIGH COURT 
Execution First Appeal No. 47 of 1937 
May 19, 1937 

.. Barns, J. 
Eru Lala LORIND CHAND—Juna- 
MENT DEBTOR—APPELLANT 
versus 
Firm LORIND CHAND-PARMA NAND— 
. DECREB-HOLDER — RESPONDENT. 

Cwil Procedure Code (Act V of 1908), s. 149— 
Applicability to executing Court—Emxecution applica- 
tion in time—Court-fee payable in decree but no 
time fized—Executing Court, if can grant time. 

Section 149, Givil Procedure Code, applies to 
an executing Court also. Where the court-fee was 
payable in the decree itself but no time had been 
fixed Ær its payment, and the execution application 
was filed within time: 

Held, that.the executing Court could allow time 
for payment of court-fee under s, 149, and the exe- 
cution could not be barred by limitation, even though 
the court-fee was paid late. Bhullan v. Bachcha 
Kunbi (1), distinguished. 

Exn. F. A. from aa order of the Senior 
a udge, Jhelum, dated November 9, 
1936. . 

Mr. Shamair Chand, for the Appellant. 

Messrs. Ghulam Rasul and Mohammad 
Amin, for the Respondent. 

Judgment.—The only point raised in 
this appeal is that the application for execu- 
tion *dated December 9, 1932, was time- 
barred. .The’ decree was passed on Decem- 
ber 9, 1929, and the application was prima 
facie within time, but it is urged that court- 
fee was payable in the decree and this was 
not paid till somefime afterwards. It ap- 
pears, however, that the decree did not fix 
any ‘time for payment of court-fee. The 
learited Counsel for the appellant admitted 
that the allegation to the contrary in ground 
No. 1 of the appeal is wrong. The court-fee 
was paid within the time allowed by the 
exécution Court’ and hence the execution 
‘Ootirt held that the application was within 
time. by virtue of the. provisions of s. 149, 
Oivil Procedure Code. The learned Counsel 
for the appellant urged that s. 149, Civil 
Procedure-Code, did not apply to an exe- 
cuting ‘Court but there is nothing in the 
wordiog-of the section to support the conten- 
tion! The learned Counsel next referred 
to Bhullan v Bachcha Kunbi (1). But the 
facts; of that: case were different. The Court 
had become functus officio there after 
passing the decree and hence the Court 
could not allow any extension of time. In 
the present instance, no time had been 
.Gxed for the payment of the court-fees 
inthe decree itself and I see no reason 
why the execution Court could not allow 

(1) A IR 1931. All, 380; 131 Ind. Cas. 520; 53 A 580; 
(1931) A L J 324; Ind, Rul, (1935): Ali 376. : 
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time for the purpose when the question 
was raised before it forthe first time. I 
dismiss the appeal with costs. 

D, Appeal dismissed. 





_ MADRAS HIGH COURT 
Second Civil Appsals Nos. 1750 and 1751 of 
1931 and 12 and 13 of 1932 
October 14. 1936 
VENKATARAMANA lao, J, 
GANESAM PATTABHIRAMA REDDY 
AND OTHERS—APPELLANTS 
versus 


BATHENA SUBBARAMI REDDI 
—RESPONDENT 

Trusts Act (II of 1882), s. 23 (a), (f)—Applicabi- 
lity—-Guardians mizing ward's moneys with their 
own and spending it for family purposes and money- 
lending business—S, 23 (a), applies and not cl. j)— 
Guardians’ liability to account for interest. 

Before s. 23, cl. (f), Trusts Act, can be made ap- 
plicable, there must be clear proof that the trust 
property or the proceeds thereof was ‘employed in 
the trade or business, when profits attributable to 
such employment can be given. 

Guardians debited their ward's account with the 
moneys as and when received and credited them in 
their family account treating the sums so credited 
practically as loans advanced by the ‘minor to their 
family. After so crediting and mixing the said 
moneys with their moneys, they spent the joint 
funds both for their common family expenses and 
also for money-lending. A large extent of those 
moneys was utilized in the money-lending business 
but it was not possible to predicate which portion 
of the money and how much was lentout in the 
course of the said business. No separate accounts 
were kept and it was not possible to earmark the 
profit derived from the investment of the minor's 
money: ` 

Held, that under such circumstpnces it could not be 
said that moneys ofthe minor were invested in the 
business within the meaning of cl. (f) of s. 23, 


-Trusts Act, and, therefore, the said clause did not 


apply and that the guardians were liable for inter- 
ests actually received by them or to account for 
simple interest atthe rate of 6 per cent. per annum 
in cases where they may be fairly presumed to 
have received interest though, however, it was open 
to the Court to award a higher rate of interest. 

[Case-law referred to.] 

8. C. A. against the decree of the District 
Court, Nellore, in A. S. Nos. 174, 181, 204 
and 277 of 1928, respectively. 

Mr. M. Patanjali Sastri, for the Appel- 
lants. 

Mr. B. Sommayya, for the Respondent. 


Judgment.—-These four connected 
second appeals arise out of two suits insti- 
tuted by the plaintiff for an account of the 
management of his properties by the family 
of defendants Nos. 1 and 2 as guardian of 
his property. Second Appeals Nos. i750 of 
1931 and 13 of 1932 arise out of O. S. No. 80 
of 1927 on the file of the Sub-Court, Nellore, 


. terest at 12 
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and 5. A. Nos. 1751 of 1931 and 19 of 1932 
arise out of O. S. No. 61 of 1927 also on the 
file of the Snb-Court, Nellore. The case 
for the plaintiff is that his parents died 
when he was very young and defendant 
No: l and his undivided brother, late Nara- 
yana Reddy, who were very closely related 
to him, took possession of his property and 
were in management of the same. On 
February 9, 1914, Narayana Reddi, defen- 
dant No. 1’s brother, was appointed guar- 
dian of the property of. the plaintiff. He 
died in August i917, and defendant No. 1 
was appointed guardian on February 5, 
1919, and he managed the property till he 
was discharged by an order of Court on 
August, 28, 1924, O. S. No. 6) of 
1927 relates to the period during which the 
late Narayana Reddi managed his property 
and O. S. No. 80 of 1997 relates to the period 
from 1917 to 1924 when defendant No. 1 was 
in management. The main question in 5. A. 
Nos. 1750 and 1751 of 193] is as regards 
‘the rate of interest which the plaintiff is 
entitled to get in respect of the moneys 
which the late Narayana Reddi and defen- 
dant No. 1 were held liable to account. 
The learned District Munsif awarded in- 
per Cent, and the learned Sub- 
ordinate Judge confirmed it. The view of 
the learned Subordinate Judge was that 
s. 23, Trusts Act, will not apply to the case 
of a guardian. But he found that the 
moneys of the plaintiff were mixed up with 
the moneys of the defendants’ family and 
lent ont by them at considerably high rates 
of interest, and following the decision in 
Hari Krishna Chettiar v. Govindarajulu 
Naicker (1), he held the plaintiff should be 
given 12 per cent. simple interest. Mr. 
Patanjali Sastri on behalf of the defen- 
dants contends that this view of the learned 
Subordinate Judge is wrong. It seems to 
me his contention is right. As Sir James 
Bacon, V. C.,in Sleeman v. Wilson (2), p. 42%, 
observes: 

“Ifa person appointed guardian, in jthat charac- 
ter possesses himself of any of his ward’s property, 
of that property he becomes a trustee, although he 
is only a trustee by construction, and not appointed 
by name,' 

Under s. $5, Trusts Act, a constructive 
trustee must perform the same duties and 
is subject to the same liability so far as 
may be as a trustee under the Act. Fur- 
ther, s. 37, Guardians and Wards Act, 
makes it ciear that the liability of a guar- 

(L) 50M Ld 273; [98 Ind. Oas. 332; AIR 1926 
Mad? 478; 23 L W 420; (1926) M W N 359. . 

(2) (1872) 13 Eq. 36; 25 LT 408; 20 W R 109. 

*Page of (1872) 13 Eq.—[Ed], | 
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dian is that of a tiustee.: In Viswanathan 
v. Brakmanadhan, 34 Ind.. Cas. 900 (3), 
which is a case of a guardian and ward, 
Sir John Wallis, O. J. applied s. 23, Trusts 
Act. The decisionin Hari Krishna Chet- 
tiar y. Govindarajulu Naicker- (1), is not 
an authority for the contrary view, Venkaba- 
subba Rao, J, who wasa party to the said 
decision applied s. 23 of the Act to a case 
of Muhemmedan brothers where the ‘elder 
brother acted as guardian of the younger; 
vide Peer Mohideen Rowther Vv. Asia Bivi 
(4). l am therefore of opinion that s. 23, 
Trusts Act, will apply to the case. Mr. 
Patanjali Sastri contends that the glause 
of the section which is applicable bo the 
case would be cl. (f) and the lower Oourt 
had no jurisdiction to award more. than 
6 per cent. compound interest with- half 
yearly rests on the findings arrived. at. 
Before examining the soundness of this 
contention it will be necessary to state a 
few facts. Defendant No. 1 and his late 
brother Narayana Reddi were members ofan 
undivided Hindu family.. who .owned çon- 
siderable immovable property and they were 
also money-lenderg by profession, Their pri- 
mary occupations were therefore both agri- 
cultural and money-lending. - During the 
lifetime of the plaintiff's father, he had 
dealings with the family: of defendant 
No. 1 which consisted in advances of moneys 
to them at 74 per cent, simple interest. 
What defendant No, 1 and his late- brother 
Narayana Reddi did was practically to con- 
tinue that course of dealings, They debited 
their ward's account with the moneys as 
and when received and credited them in 
their family account treating the sums so 
credited practically as loans advanced by 
the minor to their family. After so cre- 
diting and mixing the said moneys with 
their moneys, they spent the joint, funds 
both for their common family expenses 
and also for money-lending. Ib appears 
that a large extent of those Moneys was 
utilized in the money-lending business but 
it is not possible to predicate which por 
tion of the money and how much was lent 
out in the course of the said business, No 
separate accounts were kept and it was not 
Possible to earmark the profit derived from 
the investment of the minor's money. 

The view taken by the lower Appellate 
Court was, though the moneys were allowed 
to be mixed up with those. of defendant 
No. 1 and his deceased brother. and lent 

(3) 34 Ind. Cag. 900; AIR 1917 Mad. 455, 


(4) ETML J563; 152 Ind. Oss, 739;- A I gk 1934 
Mad. 886; 7 R M 282, l ; 
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out jn their names along with their.moneys, 
it cannot be said that every pie of the 
plaintiff's money waslent out for interest 
and at sometime or other the defendants 
might not have been able to invest the 
plaintiffs money and the plaintiff can only 
be entitled toa reasonable rate of interest 
and having regard to the rate of interest 
obtained by the defendants in their money- 
lending transactions, 12 per cent. simple 
interest would be tha proper rate. What 


Mr. Patanjali Sastri contends is that, as. 


the defendants have mixed up the moneys 
of the minor in their money-lending busi- 
ness, and as the plaintiff has not claimed 
the het profits of the business, the only 
alternative is to grant 6 per cent. com- 
pound interest as laid down in s. 23 (f) 
and he relies very strongly on the decision 
in Viswanathan Brahmanahan 34 Ind. Cas. 
900 (3). But before s. 23, cl. (f), Trusts 
Act,can be made applicable, there must 
be clear proof that the trust property or 
the proceeds thereof was employed in the 
trade or business, when profits attribut- 
able to such employment can be given. 
But as I have already indicated the state 
of the accounts did not show that the 
moneys of the minor were employed as such 
in the money-lending business. There was 
first a loan by the family and then a mix- 
ture of those moneys borrowed with their 
own moneys and indiscriminately utilized 
by the family. Under such circumstances 
it cannot be said that moneys of the minor 
were invested in the business within the 
meaning of that clause. Therefore in my 
opinion. the said clause will not apply. 
Then the question is, whatis the rate of 
interest which the plaintiff would be en- 
titled to? Under s. 23 a trustee commit- 
ting a breach of trust is liable to account 
for interest actually received or t9 account 
for simple interest at the rate of 6 per cent. 
per annum in cases where he may be 
fairly presumed to have received interest 
but it is open to the Oourt to award a 
higher rate of interest. The equitable prin- 
ciple on which this section is based is ex- 
plained by James, L. J. in Vyse v. Foster 
(5), at p. p. 333* ; 

“Thie Court is not a Court of penal jurisdiction. 
It compels restitution of property unconscientiously 
withheld; it gives full compensation for any loss or 
damage through failure of some equitable duty; but 
it has no power of punishing any one. In fact, it is 
not by way of punishment that the Oourt ever 
charges a trustee with more than he actually received 


(5) (1873) 8 Ch. A 309; 4211 J Oh, 245; 27 LT 774: 
21 W R 207. : , ioe 


een 
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or ought to have received, and the appropriate in- 
terest thereon.” 

Major portion of tha minor's money 
aforesaid must hava been utilizad in money- 
lending business and there is evidences that 
considerable portions of tha money usilized 
by the defendant’s family in the moaey- 
lending business were lent out at rates of 
74 per cent., 9 per cent. and 10 per cent. 
and in most cases they were realized wih 
triennial rests There are cases waere 
they have received interest ranging from 
12 to 36 par cent. but it has baen pointed 
oub in the Commissioner's report that not 
much gaiu would have been made by them 
in those transactions as they were merely 
accommodation loans borrowed from the 
merchants and lent out to customers and 
as soon a3 the money was received from 
the customers they were repaid to the per- 
sons from whom such sums were borrowed, 
Therefore the rates of interest which can 
be reasonably taken into consideration will 
be 7% per cent. to 12 pər cent. As afore- 
said the question is, what is the gain which 
the trustee could have made and what por- 
tion of the gain can be attributable to the 
plaintiff's money. If an account of the net 
profits were taken, the loss sustained, the 
expenses incurred and other outgoings dis- 
charged in the business would have been 
taken into account including bad debts, 
These considerations also snould not be 
overlooked in the consideration of the ques- 
tion what interest could fairly be presumed 
to have been received by the trustee. I 
amon the whole of opinion that 10 per 
cent. simple interest would be the proper 
rate to award, Tne decfee of the lower 
Couct would be modified by substitution 
of 10 per cent. simple interest instead of 
12 per cant. simple interest. Tais disp »sas 
of S. A. Nos. 1750 and 1751 of 1931. 


Second Appeal Nos. 12 and 13 of 1932 are 
by the plaintiff. Tae main point urged by 
Mr. Sommayyain these second appeals is 
that the lower Court did not make 4 
distinction in regard to the period of ac- 
counting. He stated that the period of 
Narayana Reddi should be treated as sepa- 
rate from that of defendant No.1 and the 
amount which was available at the time of 
Narayana Reddi’s death should be taken as 
capital and interes: should have been sepa- 
rately calculated thereon. But as pointed 
out by the learned Subordinate Judge, 
though Narayana Reddi was the appointed 
guardian, it was the family that asqamed 
the management of the guardianship, des 
fendant No. 1 was again appointed guard- 


36 
ian and there was no break of continuity 
in the management. I think the order of 
the lower Court in this respect appears to 
me to be equitable and correct. There 
was another point raised by Mr. Sommayya 
that interest at 6 per cent. was awarded 
from August 28, 1924, the date of discharge, 
whereas ioterest at the rate of 12 per cent. 
should have been awarded np to the date 
of plaint and thereafter 6 per cent. should 
have been awarded. Sufficient reasons hav- 
ing been given by the learned Judge in 
para. 11 of his judgment for giving interest, 
only at six per cent. from August 28, 1924, 
I see no reasons to differ from his view. 
These second appeals are, therefore, dis- 
missed. In all these second appeals I 
direct each party to bear his or their own 
costs. Leave refused in all appeals. (‘The 
rest of the judgment is not necessary for 
the purpose of this report.)- bot 


ND. Appeals dismissed. 


re 


; BOMBAY HIGH COURT 
First Civil Appeal No. 110 of 1934 
a December 22, 1936 
DROOMFIELD AND Wassoopew, JJ. 
RAMCHANDRA NARAYAN BADALE— 
DEFENDANT— APPELLANT 


Versus 
MURLIDHAR YESHWANT 
KHAMBEKAR AND ANOTHER—PLAINTIFRS— 
, RESPONDENTS 

Hindu Law—Adoption—Widow's power to adopt— 
Termination of—Son leaving either sonor widow— 
Her power ends—Whether revives when her son's 
widow dies or remarries—Acquiescence or presence 
at adoption— Whether raises estoppel—Estoppel. 
_ The question whether the mother’s power to adopt 
is extinguished or not depends on the conditions exist- 


ing at the time of the son's death. Her power to adopt a- 


son is extinguished on the death of her son leaving a 
widow. It ie necessary in such cases that the son 
must have attained full legal capacity, and in ad- 
dition tothat he must have left either a sonora 
widow. By the expression “legal capacity”, is meant 
legal capacity for continuing the line. At the time 
of son's death the widow need not have attained the 
age of discretion. The death of the son's widow or 
her remarriage before attainment of age of discretion 
cannot revive her mother-in-law’s power to adopt as 
her power to adopt depends on conditions existing 
at the time of her son's death. Amarendra Mansingh 
v. Sanatan Singh (1), relied on. 

Amere acquiescence in an adoption or a mere 
presence at an adoption does not create an estop- 


pel. 
F.C. A. from a derision of the First Class 
Sub Judge, Thana, in Suit No. 378 of 1931. 
Mr. K.N. Dharap, for the Appellant. 
Mr. A. G. Desai, for the Respondents. 
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Broomfield, J —This appeal arises rom 
a suit for possession of property under a 
deed of gift dated July 7, 1930. ‘The 
material facts are these. One Raghunath 
Sakbaram had two sons, Bandhu and 
Krishnaji, and three danghters. Bandhu 
and one of the daughters pre-deceased’ him 
so that when he cied on March 81691, 
he left a son Krishnaji and two. daughters 
Sundrabai and Bajibai. Krishnaji died 
in 1896. In 1406 Raghunath’s widow 
Gangabai adopted a son Narayar who, in 
course .of time, married, and had a son 
Ramchandra. Narayan -died, in, 1922, 
Gangabai died in 1930 and her daughter 
Sundrabai made a gift of some of the prop- 
erty comprised in the estate to the plaint- 
iff, who is the son of her sister Bajibai. 
She also sold other. property to one Khande- 
rao Sakharam. That alienation is the sub- 
ject of other suits with which we are not: 
concerted. i 

The plaintiff has brought this suit to get 
possession of the land conveyed to him by 
the deed of gift from Ramchandra, the 
son of Narayan, adopted by Gangabai to 
Raghunath. Heis a minor represented by 
his mother Laxmi, Narayan’s widow. The 
plaintiff's case is that Raghunath’s gon 
Krishnaji was married to one Radhabai 
and that when he died he left Radhabai to 
succeed to the estate 4s his widow and heir. 
Radhabai re-married a few years after. 
Krishnaji’s death and upon her re-mar- 
riage Krishnajis mother succeeded to the 
estate as heir to her son. That being 
s0, Gangabai had no power to adopt..a son 
to her husband Raghunath. In spite. of 
the adoption, the estate continued to belong- 
to her until her death. She was succeeded 
by Sundrabai as sister of Krishnaji, the 
last male-holder. Sundrabai was, therefore, 
legally competent to make a gift of the 
property to the plaintiff. The defence is 
first a denial of the fact that Krishnaji 
was married and of the fact that his widow 
remarried. It is also contended that even 
if Krishnaji did leave a widow, the adoption 
was valid under the Hindu Law and that 
in any case the plaintiff is estopped from: 
disputing the adoption and from recover- . 
ing the property in suit. The trial Odurt 
has decreed the plaintiff's suit, and this. 
appeal is brought by the defendant. , 

The same points have been taken in the 
appeal as in the trial Court. The evidence’ 
of the marriage of Krishnaji and Radhabai 
consists of the oral testimony, of Parasha- 
ram (Sundrabai’s husband),. of Sundrabai 
herself and ‘of one Dinanath who is a 
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member of the same caste and also a rela- 
flonjgand says that he was present at the 
marriage. These persons are obviously 
likely to be acquainted with the facts. 
Parasharam and Sundrabai at any rate 
must be aware of them. If their evidence 
stood alone, it might possibly be regarded 
as not substantial enough to prove the 
marriage alleged, but itis most powerfully 
reinforced by documentary evidence in the 
shape of a large number of entries in the 
village records, Village Form No. 1, Exs. 60, 
61 and: 62. These show that after the 
death of Krishnaji, Radhabai’s name was 
entered as hjs widow and heir, Gangabai 
described as her mother-in-law being 
entered as her guardian. There is no ex- 
Planation of these entries in the village re- 
cords if Krishnaji and Radhabai had not 
been married, and the learned trial Judge 
was quite justified in holding the marriage 
proved. Parasharam and Dinanath have 
also deposed to the re-marriage of Radha- 
baitwo or three 
her husband. It has been contended here 
that their evidence is not sufficient and 
stress is laid on the. fact that Radhabai 
herself was alive and .bas not been called 
as a witness. It appears, however, that she 
was cited as a witness for the plaintiff, 
She refused the summons on the ground 
that ‘She was ill. The plaintiff therefore 
applied „that she should be examined on 
commission and this application was oppos- 
ed by the defendants. Under the cir- 
cumstances they cannot make a grievance 
of the-fact that she has not been examined. 
The learned trial Judge says in the course 
of his judgment that the defendants gave 
up their contention that Radhabaj had not 
re-married. The finding that the re-mar- 
Tiage is sufficiently proved must, in my 
opinion, be accepted. 

_ That brings me to the principal point 
in. the case, viz., waether the adoption of 
Narayan by Gangabai was a valid adoption 
in view cf the fact that Gangabai’s hus- 
band, Raghunath, was survived by a son 
who was married and left a widow surviv- 
ing him. | The principal authority on this 
question is Amarendra Mansingh v. Sanatan 
Singh (1). _ The head-note of this case, as 
téported in Amarendra Mansingh v. 
Sanatan Singh :'1; has I believe generally 
béén recognized as giving a correct sum- 
(i) GOI A212; 143 Ind. Cas. 441; 

15912 Pat. 642: 33 Bon’ D R 859, Tad. Bul ase 
P O 168; 370 WN 938; (1933) M WN 769 38L W 


1,65 M LJ 203; 14 P L T 399; ( ; 
JEO.” T 399; (1933) A L J 710; 570 
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mary of the.law as laid down by their 
Lordships of the Privy Council in this case. 
That is to say, it is now settled law that 
the power of a Hindu widow to adopt is 
not dependent in any way on the vesting 
or divesting of property and that her 
authority to adopt in a cse where her 
husband leaves a son 

Comes to an end only when the son dies after 
attaining full legal capacity to continus tha line 
either by the birth of a natural born son or by 
adoption tohim of a son by his‘ own widow. The 
test is, whether these conditions exist at the time 
ofthe son's death. The mother’s power of adoption 
would be extinguished on the son's death by the 
survival of either a grandson or ths son's widow. 
In other words, it is the interposition of a grand- 
son, or the son's widow, that brings the mother’s 
power of adoption to an end.” 

- Now, in the present case, as I have said, 
Gangabai's husband left ason who in his 
turn died leaving a widow and according 
to the commonly accepted interpretation 
in Amarendra Mansingh v. Sanatan Singh 
(1), the power of Gangabai to adopt a son 
to Raghunath was extinguished on the 
death of Krishnaji. The learned Advocate 
who appears for the appellants has suggest- 
ed certain qualitications of that rule. He 
says that it is necessary in such cases that 
the son must have attained fall legal capaci- 
ty, that in addition to that he must have 
left either a son or a widow, and lastly 
that if he leaves a widow only, the widow 
must have capacity to continue the line, 
that is to say, she must be “clothed with 
the power of adoption. In support of these 
Propositions, he has referred us to various 
passages in Amarendra Mansingh v. Sana- 
tan Sengh (1) and the earlier cases 
referred toin that judgmengin which their 
Lordships of the Privy Council have used 
the expression “legal capacity” in connec- 
tion with the son of a widow whose power 
to adopt toher husband is in question. 
I du not think it necessary to cite all these 
Passages. Itis sufficrent, I think to say 
that in all these cases wherever the 
expression “legal capacity’ is used, what 
is meant clearly is legal capacity for 
continuing the line. As we had occasion’ 
to point out ina recentcase (Chanbasappa 
Rachappa v. Madiwilappa Ginshiddappa 
170 Ind. Cas. 999 (2) the gist of the judg- 
ment seems to be contained in the passage 
at p. 256 of GOIA: 


“Jt being - clear upon the decisions above referred 
to that the interposition of a grandson or the 
son's widow, brings the mother’s power of adop- 
tion to an end but that the mere birthof a son 
does not doso andthat this is not based upon a 
question of vesting or divesting of property, gheir 

(2) 170 Ind. Cas. 999; A I R 1937 Bom. 337; 39 Bom, 
L R 591; JOR B 180; I L R (1937) Bom. 642. 
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Lordships think that the true reason must be 
that where the duty of providing for the contin- 
uance of the line for spiritual purposes which was 
upon the father, and was laid by him condition- 
ally upon the mother has been assumed by the 
son and byhim passedonto a grandson or to the 
son's widow, the mother's power is gone. But if 
the son die himself sonless and unmarried, the 
duty will still be upon the mother, and the power 
in her which was necesearily suspended during 
the son's lifetime will revive.” 


Their Lordships seek to explain, but 
donot in any way question or qualify the 
rule, treated as well established’ (p. 251), 
that the power of adoptionin a mother is 
extinguished when her son has died, leav- 
ing a widow to whom the estate has passed 
by inheritance. It may be difficult to say 
precisely what is meant by legal capacity 
cf the son in this connection butI cannot 
feel the slightest doubt that the require- 
ments are satisfied when the son has 
married and dies leaving a widow to 
succeed him. Itis admitted and cannot 
be disputed that if he dies leaving a son 
to succeed him, then there can be no 
question of an adoption by his mother to 
her own husband I cannot see why on 
principle any distinction should be made 
between the case where the son dies leaving 
ason and the case where he dies leaving a 
widow. In either case according to the 
ruling ofthe Privy Council the mother's 
power of adoption is extinguished. Mr, 
Dharap has admitted that he cannot cite 
any direct authority for his last proposition, 
viz., that the son's widow herself must 
have capacity to continue the line by 
which he means apparently that she must 
have reached the age of discretion. He 
has referred useo a passage in Amarendra 
Mansingh v. Sanatan Singh (1) at p. 257* 
where their Lordships say : 

“Whether in order to bring this principle into 
play it is essential that the son’s widow should 
herself be clothed with the power- of adoption is 
left open. 

This passage may possibly be the founda- 
tion ofthe learned Advocate’s argument 
but it cannot be said to support it, 
Obviously it was necessary for the Privy 
C.uacil to leave open the case ofa widow 
not being clothed with the power of adop- 
tion because there .are parts of India where 
without express authority a widow cannot 
adopt. That, however, is not the case in 
Bombay where every widow may be said 
to be clothed with the power of adoption, 
at any rate potentially. She is not in 
need ofany authority from her husband 
or anyone else. We have been referred 
to a°number of decisions of this High 

*Page of 601, A—[Hd,] =E 
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Court in which it has been held that 
although’ a minor may make’a valid ad- 
option nevertheless an adoption by a girl 
who has not reached the age of discretion 
will not -be recognized as legal by the 


Courts: see Basappa v. Sidramappa (3), 
Murgappa:v. Kalva Golappa {4) and 
Parvatava v. Fakirnaik (5). In the first 


case itwas held onthe evidence as to the 
intellectual capacity of the girl concerned 
that an adoption by a girl of fifteen 
was valid: -In the other two cases it was 
held on similar considerations that adop- 
tions by girls of twelve and twelve and 
ahalf years, respectively, were invalid, 
There is no very definite evidence gs_ to 
what Radhabai’s age was at the time of 
her husband's death. Parasharam does not 
mention her age. He saysthat Krishnaji 
was ten or twelve years at the date of 
his marriage. Sundrabai says that Krish- 
naji was ten or twelve yearsold and 
Radhabai was seven or eight years at the 
time of the marriage. Dinanath says 
that Krishnaji was twelve or thirteen 
years and Radhabai ten years at the time 
of the marriage. Apparently Krishnaji died 
about two years after his marriage and 
Radhabai re-married about two years 
after that. These periods are merely 
approximate. It is possible, in view of the 
authorities I have cited, that if Radhabai 
had adopted a son immediately after her- 
husband’s death, it might have been held 
invalid by this Court. 


But, in my opinion this is not a point 
which we need consider. She was poten- 
tially capable of adopting and I am not, 
satisfied that the authorities require any-, 
thing more than this. Mr. Dharap's argu- 
ment isthat it is not sufficient that 
Krishnaji should have left a widow, that 
the requirements of the law are that he 
should actually make provision for the 
continuance of the line and that he could 
only do so by leaving a widow who at the 
time of his death had reached the . age of 
discretion. But itis obvious that he could 
not actually make provision for the 
continuance of the line except perhaps’ by, 
adopting ason himself. The fact that his 
wife was of full age wculd not guarantee 
her making an adopticn. All that it was 
necessary for Krishnaji to do was to pro» 


(8) 43B 481; 50 Ind. Cas. 736; A I R 1919 Bom, 107; 
21 Bom. L R 217 ; 


(4) 44 B 327; 55 Ind. Cas. 361; A IR 1920 Bom, 854; 
22 Bom. L R 91. 

(5) 46 B 307; 64 Ind. Oas. 899; A IR 1922 Bom. 105; 
23 Bom. L R 1075. 
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vide for the continuance of the line by 
marrying and, leaving - a widow to succeed 

im. *It is not contended that in sucha 
case the mother ‘could at once adopt a 
son to her own husband and obviously 
that would be most inequitable.. Mr. 
Dharap saysthat her power to adopt would 
be in suspense until the son's widow did 
reach the age of discretion or died or re- 
married before doing so. But, apart from 
‘the uncertainty and. confusion likely to 
result from any such doctrine, it is directly 
contrary .to the dictum oftheir Lordships 
at p. 260, that the question whether tne 
mother's power to adopt is extinguished 
or not depentis on the conditions existing 
at theesons death. I am not prepared to 
. accept the contention of the learned Advo- 
cate forthe appellants that the rule laid 
down by their Lordships of the Privy 
Council in Amarendra Mansingh v. Sanatan 


Singh (1) needs be or oughttobe qualified . 


in the manner suggested by him. I 
think, we:must hold on the authority of 
that case that Gangabai's {power to adopt 
a son was extinguished on the death 
of Krishuaji leaving a widow. The learned 
trial Judge is, therefore, right in his finding 
that the. adoption 
invalid... | 

Or the point of estoppel, it is not neces- 
sary bo say very much. We were bold that 
when Narayan was adopted Sundrabai was 


invited to the ceremony and she could l 


‘not go but her husband was present. 
After. the adoption she frequently went 
and stayed with Gangabai and the adepted 
gon. Neither Gangabai no her husband 
made any protest. [t is suggested, there- 
fore, that ‘there was a representation by 
conduct extending over a long period of 
years, that the. adoption .was valid and 
that therefore the plaintiff who claims 
through Sundrabai. is estopped from:chal- 
lenging it. : It is quite clear, in my opinion, 
that there is no forse in.. this argument. 
A mere acquiescence in. an adoption ora 
mere presence at an adoption does not 
‘create: an . estoppel.: There is no evidence 
of any representation by -the plaintiff or 
anyone through whom he claims as to any 
matter of fact: on the strength of which 
the defendants can be saidto have acted. 
As the learned trial Judge says, there can 
- be no doubt at all that all the parties were 
labouring under a common mistake of 
Jaw. The adoption was not challenged 
because asthe law was understood at the 
` ime, it was considered to be valid. In 
-such circumstances there can be no question 
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of estoppel : see Kuverji v. Babajy (6). 
This contention, therefore, als) fails. The 


, decree of the trial Court must, therefore, 


be confirmed and the 
with costs. 
Wassoodew, J.—I agree. 


appeal dismissed, 


appeal dismissed 


D 
(6) 19 B 374. 
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VARADACHARIAR AND PANDRANG Row, JJ. 
SRI RAJAH VIJIYA APPARAO SAVAI 
ASWARAO BAHADUR ZAMINDAR 
GARU AND ANOTAER —APPELLANTS 
versus 
Taz SECRETARY or STATE pos INDIA In 
COU NCIL—RESPONDENT 

Madras Revenue Recovery Act (II of 1864), s.58— 
Assessment sanctioned by Government—Land owner, tf 
can question it by civi: suit. 

Where the assessment which the plaintiff land 
owner has been called upon to pay was the 
one which the Government actually sanctioned 
by their order, no civil suit will lie to ques- 
tion such assessment, in the face of s.58 of the 
Madras Revenue Recovery Act. The principle laid 
down in Kelu Nair v. Secretary of State for India 
(1), will not avail the plaintiff in the circumstances 
of the case. 


C. A. against the decree of the District 
Court of East Godavari at Rajahmundry, 
dated April 11, 1935, in O. S. No. 97 of 
1933 (O. 5. No. 4 of 1931). 

-Messrs. P.V Rajumannur and K. Subba 
Rao, for the Appell nts. 

The Government Pleader, for the Res- 
pondent. 

Varadachariar, J—The appellant is 
the superior proprietor of the Buadracha- 
lam Estate; he tiled the*suit for a de>la- 
ration that the assessment imposed on that 
estate for a period of 30 years from Fasli 
1332 was ultra vires and illegal, as being 
in contravention of certain Government 
Order of 1885 and 1922. ‘I'he assessment 
itself was imposed in pursuance of G.O. 
No, 1373 dated September 10, 1923 (Hx. V). 
It is this G. O. that directed tue publicae 
tion of the Notification, wnich has been 
marked: Ex. D in the case, stating that 
a revision of the rates and conditions of 
assessment in the Bhadrachalam Taluk will 
be carried out with effect from Fasli 1332, 
in accordance with the orders conveyed in 
G. O. No. 815 Rev. dated May 5, 
1922. | 

Exhibit V. shows that at the time of pass- 
ing that order, the Government had before 
them a communication from the Board of 
Revenue dated May 9, 1923. That Appar- 
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ing the revised s'atements called for in 
para. 1lof G. O0. Ne. 515, dated May 5, 
1922, (Ex. C). There ein thus be no doubt 
that the assessment which the plaintif 
has been. called upon to pay is the one 
which the Government actually sanctioned 
by their G. O. of September 1923. 
If this isthe true position on the Jacts, it is 
difficult to see how any civil suit will 
lie to question such assessment, in the face 
of s. 58 of the Madras Revenue Re- 
covery Act. 

The principle laid down in Kelu Nair 
v. Secretary of State for India (1), will 
not avail the plaintiff in the circumstances 
of, the present case. We donot, therefore, 
think it necessary to consider whether any 
observations in that judgment require any 
qualification.. Assuming for the sake of 
argument that a Notification in terms of 
Ex. D will give such a right to a landholder 
as will entitle him to maintain a suit 
to impeach any assessment made in contra- 
vention of that notification, there can be 
no doubt that the notification must be 
construed in tle light of the whole G. O. of 
which it formed a part, and as we have 
already pointed out above, the assessment 
now impcsed upon the plaintiff is the very 
assessment sancioned by that G. O. 

The learned District Judge has also 
examined the plaintiff's contention on the 
merits and has come to the conclusion that 
apart from the bar to the maintain- 
ability of the suit, the assessment imposed 
under G.O. No. 1373 of September 1923 
has not departed from the principles sup- 
posed to have been laid down in the G. O. 
of May 1922. We may go further and 
observe that, on a reading of the whole 
document, the G. O. of May 1922 cannot 
be said to have laid down any particular 
principle at all wut merely accepted what 
has been going on during the period of 
the prior 30 years‘ settlement and suggested 
certain modifications to be made in making 
the re-settlement in the light of changes 
that had taken piace between 1890 and 
1920. Tbe Deputy Oollector had made 
certain proposals in that behalf, and’ the 
Revenue Board had made their remarks 
on those proposals. Itis in connection with 
those details that the G. O of May 1922 
gave certain directions, and the Govern- 
ment had accordingly 
Beard by para, 11 of Ex. O to submit 
revised statements in the light of the 


(1) 48M F86, 91 Ind. Cas 82; 49M LJ 79; (1995) M 
WN 813: 22L W 762; A I R 1995 Mad. 1134. ai 
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directions contained jin the preceding 
paragraphs. We may also observe that, 
while there was an intelligible reason for 
giving a particuiar guarantee to the superior 
proprietor at the settlement of 1890, namely, 
that the higher rate of assessment then 
introduced saould beso brought into froce 
as not to reduce his net income by.more 
than 15 per cent. of what it was previously, ` 
there was no occasion in 1920 for giving 
any such guarantee with reference to the’ 
proprietor's net income immediately pre-. 
ceding 1920, because in the re-settlement. 
sought to be introduced in 1920, there 
was no enhancement of the rate of asssess- 
ment; only the additional beriz that was | 
being realised by the proprietor on accbunt 
of enhancements of rents in the estate and 
of extension of cultivation, was also brought 
into calculation in fixing the assessment, ` 
with the result that the amouat of revenue, 
payable to the Government became larger. 
This did not threaten his net income in 
the senge in which it was threatened in 1890, 
Government, therefore, rightly pointed out 
in Ex. F, that the landlord had. no reason to: 
complain when the net additional income rea- 
lised by him was also sought to be subject- 
ed to assessment at the pre-existing rate of- 
assessment. We, therefore, agree with the 
learned District Judge that even on the 
merits, the plaintiff has no ground of ° 


complaint. Ea ; 
The appeal fails and is dismissed with 

costs. : 
AD. Appeal dismissed. 


——— 


SIND JUDICIAL COMMISSIONER'S 
COU 


RT 
First Civil Appeal No. 12 of 1934 
May 21, 1937 ' 
Davis, J. O. AND HAVELIWALA, A. J. O. 
KHEMCHAND METHARAM -- APPELLANT 
versus 


HEMANDAS RAMRAKHIOMAL AND OTHERS. 
` — RESPONDENTS. oa 


Insolvency — Schedule attached to insolvent’s assets ` 
not mentioning certain legacy due to his, ignorance— 
Legacy, if vests in Oficial Receiver—Transfen of 
Property Act (IV of 1882), 4. 6—Vested life interest 
under will in income of property, whether transfer- . 
able—Previncial Insolvency Act (V of 1920), a. 28.44)— 
Property, whether vests in Receiver even without 
intervention — Order of discharge, tf re-vests pro- 


rty. 
P Vhat vests in the Official Receiver on the. in- 
solvency.of a person is not the property which he 
knows he possessed but the property which he in . 
law possesses. Where on the date of his insolvency; 
the insolvent possesses a certain legacy, "but is . 
ignorant of it and hence does not sliow itiu thé . 
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schedule of assets, the legacy would still vest in the 
Official Receiver, 

A vated life interest under a will is transferable, 
being a definite fund or income of property within 
the meaning of s. 8, Transfer of Property Act. 
Ma Yait v. Oficial Receiver (1), relied on. 

‘The provisions of s 28 (4), Provincial Insolvency 
Act, exclude the application of the doctrine in Cohen 
v. Mitchell (2), that the property acquired by the 
insolvent after the order of adjudication and before the 
discharge does not vest in trustee unless and until the 
trustee intervenes, 

Anorder of discharge does not re-vest property. 
Aran Das Kundu v. Marchiya Telini (4), relied 


0 

F. O."A. against the judgment of 
Aston, A. J. U., dated January 9, 1934, 

-Mr. Khanekand Gopaldas, for the Ap- 


pellant. - 
‘Mr. Chabaldas Rochiram, for the Official 
ssignee. : 
Messre, Sunderdas Jethanand and 


Fatehchand Dharamdas, for Respondents 
Nos. 1 to 4 and 6. 

Davis, J. C—This is an appeal from 
the judgment of aston, Additional Judi- 
cial: Commissioner, dismissing the appel- 
ldnt's suit for a declaration that he was 
ehtitled--as a beneficiary to a share in the 
‘interest of Rs. 20,000, under the will of 
one Shewaram Ramrakhiamal, for payment 
of a sum of Rs. 27,565-10-7 as set out in 
the -memo,. appended to the plaint in 
satisfaction of his claim up to the date of 
suit and for such other sum as may be found 
due. The plaintiff sued in forma pauperis 
and he has appealed in forma pauperis. 
His suit was.dismissed, the Judge holding 
that on his insolvency his interest under 
the will vested in the Official Receiver, 
and that when he sued after his discharge, 
no title in the. property remained in him. 
Against this decision the plaintiff has ap- 
pealsd. Now, it is not disputed that the 
plaintiff was adjudicated an insolvent in 
September 1923, that his discharge was 
suspended for one year in February 1928, 
and ho was discharged in February 1923, 
and that so far us tue applicant Khem- 
chand was ` concerned, his discharge was 
made conditional on the property which 
was the subject-matter of tha partition suit 
vesting and continuing to vest in the 
Official Receiver, and on the applicant 
Khbemichand rendering such help and execut 
ing ‘stich docunents us may be required of 
him or securing to the Official Keceiver 
the suit property or its sale proceeds, and 
itis argued in appeal, and this argument 
appears correct, as far as it goes, that the 

.interest of the appellant under the will of 
Shéwaram was not in this property. The 
property referred to in the order of dis- 
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“of 1919 set out on p. 


AX 
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13 of the paper- book. 
But we donot think that this atects the 
question. 

Under the will of Shewarum, the ap- 
Plicant at the date of his insolvency quite. 
clearly was possessed ofa life estate in a 
definite fund. Under the will, tne father 
of the appellant was entitled to the interest 
on Rs, 20,000 for his life and after his 
death his sons were entitled to the interest 
on this Rs. 20,000, but if one of the bene- 
ficiaries disputed the will, and Metharam 
did dispute the will, he would forfeit his 
right when his interest under the will 
passed to his sons of whom the appellant 
was one. But this was long before the 
appellant was adjudicated insolvent. 
Metharam filed his suit in 1905 and the 
appellant was adjudicated insolvent in 
1923. It is true it appears that the appél- 
lant was ignorant of his rights and did not 
show his legacy in the schedule of assets 
but this would not affect the case. What 
vested in the Olficial Receiver on the in- 
solvency of the appellant was not the prop- 
erty which he knew he possessed but the 
property which he ia law possessed. 

It is argued in appeal that the appellant 
had only a right to sue, but clearly he had 
more than this. He had a life interest in 
a definite fund and this is property within 
the meaning of s. 6, Transfer of Prop- 
erty Act and was transferable. The ap- 
pellant had a vested inter:st in the income 
of property, and this according to the judg- 
ment of the Privy Councilin Ma -Yait v. 
Official Assignee (1), is a well-known form 
of transferable property. But it is argued 
that the appellant had the right to sue, at 
least so far as the income due to him’ after 
the adjudication and before his discharge, 
as the Official Receiver had not intervened, 
but this case falls under the Provincial. 
Insolvency Act, and it has been held on 
good authority that the precise words of 
s. <8 of the Act now exclude the applica- 
tion of the doctrine in Cohen v. Mitchell 
(2) and Gurikant Shiclal v. Vadilal Vrijlal 
(8). Moreover, an order of dischirge does 
not re-vest property: Arjun Dus Kundu v. 
Marchiya Telini (4). 

(1) 32 Bom. L R 125; 121 Ind. Oas. 225; AIR 1930 
PO17;8R 8; 57 I A 10; Ind Rul (1940, P O 33; 
(1930) A L J 119;3. L W 196;3L OW N 173; 53M L 
J 83,51 OL J 112; (1930) M WN 118 (P 0) 

AL N 25 QB D 262; 59 L J Q B 409; 63 L T 206; 


(3) 38 Bom. L R 241; 162 Ind. Cas. 253; A I R1936 
Bom. 164; 60 B 141; 8 R B 402. e 

(4) IL R (1937) 1 Cal. 127; 166 Ind, Oas, 886; AIR 
1936 Cal, 434;9R O 611. 
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We think, therefore, that as tte appel- 
lant’s interest under the will vested in 
the Official Receiver on his adjudication, 
there was no title to this property left in 
him after his discharge, that the legacy 
which had vested in him had vested in 
the Official Receiver and that there was 
no title in him to ground a suit. 
therefore, the judgment of the lower Court 
was right. The appellant who sued in 
forma pauperis complains that he has been 
ordered to pay three sets of costs; but he 
brought the suit: if-he did not at first join 
the parties interested, he cannot complain 

they were joined after, and he 
cannot ask to be relieved of costs on that 
account. We see no reason to interfere 
with. the order of the lower Court as to 
costs. The appeal is dismissed with costs 
accordingly. 

D. Appeal dismissed. 
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ment of this temple under the . provisions . 
of s.57 0f the Madras Hindu Religious ' 
Endowments Act, 1926. In spite of conten- 
tions by the appellants to the contrary the . 
Board refused to recognise the temple as 
being an excepted temple within the 
meaning of s. 9 (5) of the Act and rejected’ 
the claim set up by the appellants that their 
family possessed the hereditary right of 
appointing a member as trustee of the 
temple. On this basis the Board decided. 
that there should- bs a Council of three ` 
trustees and placed the managment of the 
temple in hands of this Council. No meme, 
ber of the appellants’ family was, however, 
appointed to this Council ôf trustees, 
The appellants’ were not satisfied with the 
Board's decision and instituted the. suit: - 
out of which this: appeal arises, as they ` 
had the right to do under s. 57 (3) of the. 
Act. The learned District Judge agreed. 
with the findings of the Baard-of Oom- 


_ missioners and adopted the Board’s scheme.. , 


Religious endowment—Temple—Family managing ` 


temple for four generations—Management, if heredi- 


tary. 3 

Where the plaintiff's family was in charge of 
management of a ertain temple for four gene- 
rations, there being no outsider taking part in the 
management : : 


Held, that the plaintiff as the son of his father ~ 


was the hereditary trustee of the temple. Ganapathi - 


v. Sitkarama (1), Rama Das v. Hanumantha Row (2), 
Baboo Gopal Lala Thakur v. Teluck Chunder Rai 


(3) and Raja Suttotsurrun Ghosal v. Moheshchunder ` 


Mitter +4), followed. 


O. A. against the decree of the District 


Judge, Ganjam, in O. 8. No. 10 of 1929. 
Mr. B. V» Ramanarasu, for the Appel- 


lants. © ' . 
Messrs. P. V. Rajamannar and K. Subba | 


Rao, for the Respondents. 


_Leach, C. J.—The appellants were the 
plaintiffs in the Court below. They claim 
that the first appellant-is the hereditary 
trustee of the Sri Radhakanta Mahaprabho 
temple at Bhavanipur. By an order dated 
October 16, 1928, the Board of Commis- 
sionérs for the Hindu -Religious' Endow- 
ments framed a scheme for the manage- 


He heldthat the hereditary right claimed 
had: not been established; that the. temple . 
was not an excepted temple within the.. 
meaning of s. 9 (5) and, therefore, a scheme., 
should be framed under s. 57, that the , 
lands which the appéllants claimed to be.. 
theirs were in fact temple lands; and that.. 
the appellants had been guilty of, ‘mis- 
management of the temple while carrying . 
out the duties of trustees. All these , 
findings have been challenged before us. , 
It will be convenient to take the ques-. 
tion relating to the lands first. Itis quite, 
clear in our cpinion that these lands were , 
not, granted to the appellants’ family, but 
have throughout been temple. lands. There,, 
are two parcels of lands, one situate in, 
the village of Bodogumala, and the other. 
in the village of Bhavanipur where | the. 
temple is situate. Tne Bodogumala lands. 
were granted to the temple..some time., 
prior to. the inam settlement -of 1862. The. 
register of inams shows that the original. 
grantee of the lands was the „deity, of the | 
temple and the title-deed which waa grants, 
ed by the Inam Commissioner on. December. 
3, 1862, was granted to the great grand-, 
father of the appellants as the manager, 
for the time being of this temple. Para-. 
graph 2 ofthe grant reads as follows: . “` 
“This inam is confirmed to youwand your successors’ 
tax free to be paid without -interference ‘so “long-as' 
the conditions of the grant are duly fulfilled." . =" 


Tt will be observed that the grant was to. 
the manager and to the successors and not, 
to the great, grandfather of the appellants. 
and his heirs, Theregister shows that.the 
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grant was given tothe temple to defray 
the ecosts ‘of daily pujas therein. In 
col. 8 which is intended to contain the re- 
quisite information in the case of grants 
made for service, appear the words “for 
the daily offerings of the deity service per- 
formed”. It ison the strength of these 
words that the appellants contend that the 
grant was to their ancestors personally, 
subject to their defraying the cost of daily 
pujas in the temple. But this construction 
cannot be accepted in view of the fact that 
the register specifically states that the 
name of the original grantee is the deity of 
the temple, and in face of the wording of 
the igam grant. We have no doubt that 
the appellants and their forefathers have 
regarded the Bodogumala village lands as 
their own and haveso dealt.with it. The 
fact that they have done so dces not alter 
the fact that it wasa grant to the temple 
and not to them. The title to the Bhavani- 
pur lands is based on a patta granted in 


1880 to the paternal uncle of the ist appel- . 


lant. It is not necessary to discuss whether 
the fact that this grant was in the paternal 
uncle’s name makes any difference, be- 
cause it is admitted by the learned Advo- 
cate for the appellant that the Bhavanipur 
lands stand in the same position as the 
Bodogumala lands and if the Bodogumala 
lands are temple lands and not family 
lands the Bhavanipur lands must also be 
regarded as temple lends. For these 
‘Yeascns we agree with findings of the 
learned trial Judge that the appellant's 
cata does not possess any right of owner- 
ship. 

With regard tothe question whether the 
lst appellant is the hereditary trustee of 
the temple we do not, accept the finding of 
the learned trial Judge. It appears to 
us on the evidence read in the ligat of the 
authorities that the only conclusion open 
‘to the Court is the appellants’ family does 
possess right of appointing the trustee of 
the temple, which means that itis an except- 
ed temple. There is uncontradicted evi- 
dence that the management of this temple 
has -been in the hands of the appellants’ 
family for four generations. The trustee 
in 1862 that is at the time of the inam 
settlement, was their greet grandfather and 


the office has been held by their paternal . 


grandfather and by their father in succes- 
sion. It has not been suggested that any 
one outside the appellants’ family has 
ever partaken in the management of the 
temple. That this justifies the conclusion 
that the Ist appellant is the hereditary 
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trustee is to be gathered from the decisions 
in Ganapathi v. Sitharama (1) and Rama 
Das v. Hanumantha Row (2), The case of 
Ganapathi v. Sitharame (1) dealt with a 
claim to the office of karnam which had 
been held by the same family for three 
generations. The case in Rama Das v. 
Hanumantha Row (2) related to temple 
lands anda question was raised whether 
the trusteeship was hereditary in the family. 
of the plaintiff. The members of the family 
had held office of trustee continuously for. 
over a hundred years and there was no 
evidence that it was ever held by any 
other family. White,O. J.,and Phillips, Ji; 
considered that this was sufficient to prove 
the hereditary right which had been set 
up. In the case Baboo Gopal Lala Thakur v. 
Teluck Chunder Rai (3) their Lordships of 
the Privy Council held that the absence in 
the deed of words imp rting the hereditary 
character of the tenure was supplied by. 
evidence of long and uninterrupted enjoy- 
ment and by the descent of the tenure from 
father to the son, and that from this here- 
ditary character could be legally presumed. 
The same opinion was expressed by the 
Judicial Committee in Raja Sattotsurrun 
Ghosal v. Moheshchunder Mitter (4). We 
have in the case before us proof that the 
office has been held by the head of the 
appellant's family for four successive 
generations and that it is at present held 
by the lst appellant asthe son of his father. 
Further there is no suggestion that the 
trusteeship has ever been held outside the 
appellants’ family. For these reasons we 
consider that the learned tyial Judge was 
wrong in refusing to regard this as an ex- 
espted temple. 

Jt is said, however, that the trial Court 
had the right to deprive the Ist appellant 
of his trusteeship and vest the manage- 
ment of the temple in a Board of ‘Trustees 
because the let appellant and his brothers 
had been guilty of breach of trust. The 
aileged breaches of trust are: (1) the failure 
to keep accounts, and (2) the mortgaging 
of the temple lands. It may be observed 
that there is no suggestion that the ap- ` 
pellants or their forbears have improperly 
spent the income of these lands, and 
when the complaint was made against 
them that accounts had not been kept they 

(1) 10 M292, 

(2) 36 M 364; 12 Ind. Cas, 449; 21 ML J 952; 10 M 
LT 356; (1911) 2M W N 387. 

(3) 10M I A 1883,3 WRPO1; 1 Suther. 558; 2 
Sar.. 98 (PO). b 


(4) 12 MI A 263; 2B LRPO 23; 11 W RP O 
10; 2 Suther. 180; 2 Sar. 420 (P 0). 
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took steps immediately to rectify this In 
addition they have since discharged all 
the encumbrances on the temple properties. 
In these circumstances we are unable to 
concur in the opinion that there has been 
such mismanagement on the part of the 
appellants that the Court is justified in 
taking away the right of management which 
the family possesses. 
“This means that the scheme has been 
framed on a wrong basis. The learned 
Advocate for the appellant does not 
object to a scheme being framed for the 
management of the temple, provided that 
the lst appellant is allowed to continue to 
be the trustee and the hereditary right is 
not interfered with. We have held that the 
Ist appellant is entitled to be the trustee 
and that the family does possess the 
hereditary ` right of appointment. The 
scheme should provide for this. In view 
of the fact that the learned District 
Judge has placed the management of the 
temple in a Board of trustees. it will be 
necessary ofthe scheme to be resettled. 
The case will, therefore, be sent back to 
the District Judgé for the re-settlement of 
the scheme in the light of this judgment. 


We direct each party to bear his own. 


costs throughout. : 
“Ab. Case sent back. 


_ NAGPUR HIGH COURT 
| _ First Civil Appeal No. 74 of 1934 
April 8, 1937 
Stonn, C. J. AND Rosg, J. 
: GHANARAM &np OTAERS—A PPELLANTS 
versus : 
BALBHADRASAI AND ANOTHER -— 
RESPONDENTS 

Abatement—Appeal—Plaintiffs getting preliminary 
decree for foreclosure—Appeal by defendants—One 
of respondents dying—Legal , representatives not 
brought on record—Appeal against him abating— 
Whole appeal, if abates—Principles— Plaintiffs 
forming joint Hindu family—Whether makes any 
difference f 

The question whether the partial abatement caused 
by a death of a party to an appeal leads to an abate- 
ment of the appeal in its entirety depends upon 
general principles It is impossible to lay down 
any general rule which will be of universal applica- 


tion, Each case mest be decided on its own facts. 


The underlying principles, in such cases, are (1) “if 
a decree canbe passed and given effect to in so far 
asthe rights of the parties actually before the Court 
are concerned without interferring with the inter- 
ests of others then the -suit or the appeal can con- 
tinue, if not, it abates as a whole. (2) The Court 
must see that it does not pass a decree, which it may 
find itsåf incapable of executing owing to the circum- 
stances thatthe lower Qourt'e decree in favour of the 
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deceased respondent has become final in consequence 
of the partial abatement of the appeal agaiùst him. 
[p. 45, cols. 142.) e 
[Case-law referred to.] 
A mortgage for an entire sum is from its very. 
purpose indivisible; and that character of indivisi- 
bility exists with reference not only to the mortgagee, 
but also to the mortgagor; save by special arrange- 
ment between all the parties interested, neither mort- 
gagor nor mortgagee, nor persons acquiring a partial 
interest through either, can obtain relief under the 
mortgage except in consonance with that principle of 
indivisibility. When, a mortgage effects the con- 
veyance of the real estate to the mortgagees as 
tenants-in-common, then no redemption can be 
effected of part of the property by paying tb one of the 
morigagees separate debt. Itis not a mortgage to 
each of a divided half but a conveyance to them‘ 
the whole property It follows from «his, as well as 
from s. 60 of the Transfer of Property Act, dhat a 
suit on a mortgage cannot lie unless all the parties, 
or their representatives are joined. If then a suit 
cannot proceed in the absence of a party to the 
transaction, it is difficult to see how an appeal can.’ 
Ths principles must be the samein both cases.. Any 
other view would lead to incongruity.. So where, 
in an appeal by the defendants against a foreclosure 
decree obtained by the plaintiffs, one of the plain+ 
tif-respondent dies and appeal against him abates,: 
the whole appeal abates and cannot proceed; things 
would not be different even if the deceased plaintiff, 
along with the other plaintifis formed a joint Hindu 
family Oncea decree is madein a suit the parties 
acquire rights and incur liabilities on the making of 
it which are fixed unless or until the decree is varied 
or set aside. The deceased plaintiff consequently 
acquires rights under the decree in suit which he 
can enforce in defeasance, if necessary, of* all" 
rules which normally gvern the conduct of affairs in: 
a joint Hindu family. Even if the other two plain-' 
tifs compound with the defendant azainst . his: 
wishes he would still have been entitléd to executé 
the whole decree on behalf of all under O. XXI, r. 15,- 
Therefore his rights in this respect are something: 
over and above the usual rights of a mere member of : 
a joint Hindu family. They resemble, though not in, 
all respects, the rights which a co-parcener has of, 
acquiring separate property of his own without for- 
feiting his position as a member of the co-parcenary. 
But this does not imply that he would thereby have - 
the right toconsider the money or the property as his . 
own self-acquisition; that would depend upon d num- . 
ber of factors. But he would have been entitled to en- 
force execution whether the others want itornot. To: 
that extent he acquires a right, and consequently 
an “estate” within the meaning of s. 2 (2) of the , 
Code of Civil Proceduré, which is peculiarly his 
own. IJfthatis so, then, his sons would succeed to 
this separate and individual right which he has è 
thus acquired in the same way as-they do to the : 
rest of his separate estate. They are the ones therefore, , 


who after his death represent the “estate” which had ; 


become so peculiarly his own under thé décree, att in +t 


ir absence, the appeal cannot succeed, Surajnial wW,“ 


Pyarkhan (3), Huthasanan Nambudri v. Parames- . 
Waran Nombudri (T) Sunitibala. Debt .v., Dara - 
Sundari Debi Chowdhurani (8) and Lachkini 


Narayan Marwari v. Balmakund Marwari (11), relied ' 


ons.. Lp. 46, cols 1 & 2; p. 47, col. 1.) _ “ 
F.C. A. fromthe decree of the Court of 


the Subordinate Judge, First Class, Bilas- ' 


pur, dated January 10, 1934, in O; S. No. 20 
of 1932, ot bee ka 
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- My M. R.‘Bobde, for the Appellants. 

Messrs. D. N. Choudhary, R. B. and P. N. 
Rudra, for the Respondents. 

Judgment.—The three plaintiffs in this 
suit obtained a preliminary decree {or 
foreclosure against the defendants upon a 
mortgage executed by them. The defend- 
ants thereupon appealed to this Court 
making all the three plaintiffs-respondents. 
During the pendency of the appeal the 
third plaintiff, who figured as the third 
respondent here died, and no attempt was 
made to bring his legal representatives on 
record. The. appeal has consequently 
abated as against him and his legal repre- 
sentatives cannot be affected by any de- 
cision made in it. There is no doubt about 
that and the parties before us. are all 
agreed on this point. In any case the 
matter is concluded by the decision of their 
Lordships of the Privy Council in Wajid 
Ali Khan v. Puran Singh (1) The ques- 
tion. now at issue is whether the defend- 
ants-appellants can continue the appeal 
as against the other two respondents who 
claim that the whole appeal has abated. 

The provisions of the Code of Oivil Pro- 
cedure relating to abatement do not aszist 
us much. Under O. XXII, r. 4 (3), read 
with O. XXII, r. 11, the appeal so far 
as the statute is concerned, abates only as 
against the deceased respondent. But that 
does not solve the problem, for, as obser- 
ved by Shadi Lal, C. J., in Sant Singh v. 
Gulab Singh (2). 

“the question whether the partial abatement 
thus caused leads to an abatement of the appeal in 
its entirety depends upon general principles " 

A great deal of case-law has grown. 
around tbis question and the decisions are 
not uniform, but the difficulty, in our opi- 
nion, arises not so much because of any 
doubt about the general principles but 
because of their applicability to particular 
cases. There can beno question that it 
is impossible tolay down any general rule 
which will be of universal application. 
Each case must be decided on its own 
facts and it is here that Judges differ. 

The’underlying principles can, we think, 
be stated simply as follows:— 

“YU, a decree can be passed and given effect 
to insofar asthe rights of the parties actually 
before the Court are concerned without interfering 


with the interests of others then the suit or the ap- 
peal can continue”, 


(1)51 A267 at p. 273; 114 Ind. Oas. 601; AI R 1929 
P O58; 490 L J 141;33 C W N 318,29 L W 423: 
(1929) M W N 820; (1929) A LJ 85; 66 ML J 304: 
Ind, Rul. (1929) P C'113 (P ©). 

(2) 10 Lah. 7’at p 10;114 Ind. Oas.417; A I R 1928 
Lah. 572; 30 P L R453; Ind. Rul. (1929) Lah. 257: 
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if not, it abates as a whole. 

(2) “The Court must see that it does not passa 
decree, which it may find itself incapable of execu~ 
ting owing to the circumstances that the lower 
Court's decree infavour of the deceased respond- 
ent has become final in consequence of the nartial 
abatement of the appeal against him.” 

These two propositions which have our 
respectful concurrence are tobe found in 
one form or another in the following cases: 
Surajmal v. Pyarkhan (3), Sant Singh v. 
Gulab Singh (2), Waleyatunnissa Begam v. 
Chalakhi (4) and Midnapore Zamindary 
Co.,\Ltd. v. AmulyaNath Roy Chowdhury 
(5). In our opinion they go to the root of the 
matter. 

Tt isnot necessary to make more than a 
passing reference to cases which illustrate 
these propositions. One obvious case is 
that in waich two or more persons jointly. 
obtain a mandatory injunction enjoining 
the’ defenduntsto say, pull down a wall. 
If the defendants want to challenge such 
a decree, they would naturally have to join 
all the plaintiffs, or in the case of those 
who have died, their legal representa- 
tives. Otherwise there would be this in- 
consistent position the same decree 
in respect of the same joint cause of action 
would give plaintiff 4 a right to pull down 
the wall on behalf of all the plaintiffs, for 
be it remembered A’s right under O. XXI, 
r. 15 isnot merely to act on his own 
behalf but on behalf of all, and the dis- 
tinction is of importance: cases may arise 
where A's action on behalf of all may give 
rise to a right to contribution; at the same 
time the decree would give the defendants, 
if they succeeded in their appeal, the right 
to maintain the status quo as against 
plaintiffs B,C and D: an impossible posi- 
tion. Similar questions appeal to arise in 
cases of partnership, partition and pre- 
emption. It seems to be conceded in all 
but the last of these cases, where there is 
some difference of opinion, that the pro- 
seedings cannot continue unless all the 
parties interested are before the Court. 
Administration suits afford another ex- 
ample. 

The learned Chief Justice of the Allah- 
abad High Courtin Narain Das v. Sheo 
Din (6) dealing with a suit for redemption 
which he treated as being in essence one 


(3) 27 N L R 220; 134 Ind. Cas, 679; A I R 1931 Nag, 
184; Ind. Rul, (1931) Nag. 167. 

(4) 10 Pat. 341; 132 Ind’ Cas. 100; 12 P L T 28; A 1 
R 1931 Pat. 164; Ind. Rul. (1931) Pat. 260. ry 

(5) 53 U 752; 95 Ind, Cas. 649; A IR 1996 Cal, 893; 
33 OL J 401. 

(6) 48 A 251; 91 Ind Cas. 859; 24 A LJ 300; ATR 
1926 All. 234, 
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tor joint possession of property, takes a 
contrary view and holds that the rights of 
the claimants in sucha case are distinct 
and so can be separated and disposed of 
individually. Wedo not doubt that such 
cases may occur: Sant Singh v. Gulab Singh 
(2) is a case in point.” But with the utmost 
respect we cannot agree that this can be 
done unless the interests are distinctly 
severed in either the deed or the decree. 
If they are not and a joint decree is 
passed which is executable under O. XXI, 
T. 15 by one decree-holder on behalf of all 
even when his co-decree-holders do not 
want to proceed and have perhaps com- 
pounded with their adversary, we cannot 
see how he can be deprived of this right 
by proceedings to which he is not a party. 
As we say it is a question of substance 
and may make a considerable difference 
to him in the end. Therefore, in our 
‘opinion the two propositions with which 
we started are fundamental and on them 
hangs the fate of the issue we are now con- 
sidering. h : 
- What rights did the decree in the pre- 
sent case give to the deceased plaintiff ? 
` First of all the right to obtain the entire 
decretal amount on behalf of all the decree: 
holders by a given date; secondly the right 
to get possession of the entire mortgaged 
property if the entire amount decreed was 
.not paid within the time allowed. .The 
date fixed for payment was July 10, 1934, 
and has long since passed. What do 
the judgment debtors want in this appeal; 
at the very least an extension of the 
time allowed. Evenif that were granted 
and no more, the right of the deceased 
plaintiff's legal representative to obtain 
possession of the entire property, which 
has now accrued, would be affected; and 
that is the very least that can be done. 
But the defendants want much more. 
They want the interests of the mortgagees 
to. be severed and they ask fora right of 
partial redemption upon payment of a 
proportionate part of the decretal amount. 
How can this be done without affecting 
righis which are now unalterable under the 
decree. That in itself concludes the matter. 
But this being a suit on a mortgage for 
foreclosure, we are able to rest our decision 
on another ground as well. 

‘Itis now well settled that a mortgage 
for an entire sum is from its very purpose 
indivisible ard that, character of indivisi- 
bility exists with reference not only to the 
mortgagee, but also to the mortgagor; 
save by special arrangement between all 
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the parties interested, neither mortagagor 
nor Mortgagee, nor persons acquiring a 
Partial interest through either, can obtain 
relief under the mortgage except in con: 
Sonance;with that principle of indivisibility"- 
Hushiasanan Nambudri v. Parameswaran 
Nambudri (7). Because of this principle 
their Lordships of the Privy Council held 
in Sunitibala Debi v. Dhara Sundari Debi 
Chowdhurani (8), that when, as here, a 
mortgage “‘effects the conveyance of the 
real estate to the mortgagees ab tenants- 
In-common, then no redemption can. be 
effected of part of the property by paying 
to one of the mortgagees her separate 
debt. ft is not a mortgage to each ofa 
divided half but a conveyance to them of the 
whole property". They then proceeded to 
add ; 

“Where a mortgage is made by one mortgagor 
to two mortgagees as tenants-in-common, the right 
of either mortgagee who desires to realise the 
mortgaged property “and obtain payment of the 
debt, if the consent of the co-mortgages cannot 
be obtained, is to add the co-mortgagee as a 
defendant to the suit and to ask for the proper 
mortgage decree which would provide for all the 
Recessary accounts and payments, excepting that 
there could be no decree for money entered ag 
between the mortgagee defendant and the mort- 
gagor. 

We think it follows from this, a8 well 
as from s. 60 of the Transfer of Property 
Act, that a suit on a mortgage cannot 
lie unless all the parties, or their re- 
presentatives are joined. The same thing 
also appears from s. 45 of the Indian 
Contract Act: one of several mortgagees 
cannot without the consent of the others 
release his rights under the mortgage or 
give a valid discharge tothe extent of his 
share. 

There may possibly by exception when 
the mortgage deed itself makes their 
rights divisible, or when there has been’ 
an express severance with consent in the 
manner contemplated by s. 67 (d) of the 
Transfer of Property Act, but we can 
envisage no other possibility. Even a 
spliting up of the mortgage security under 
s. 60 would not have that effect, for all 
the parties to the mortgage would still have 
to be there. 

If then a suit cannot proceed in the 
absence of a party to: the transaction, it 
is difficult to see how an appeal can. The 
principles must be the same in both cases 


(7) 22 M 209. 

(8) 470 175 at p 179; 53 Ind, Oas. 131; 37 ML J 483: 
174A L J 997; (1919) M W N 821; 22 Bom LR 1; 
24 OW N 297; 11 L W 227; 46 IA 272; 2 UP L 
(P0O2 ŒO. 
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‘and sindeed, if we understand it aright, 
ihat.seems to have been the test applied 
in Surajmal v. Pyarkhan (3) ‘Any oiher 
view would lead to this incongruity: The 
legal representatives of the deceased plaint- 
jf would have the -right to execute the 
entire decree on behalf of all the plaintiffs 
‘qua mortgagoes, whereas the same decree 
would decide, if the. defendants succeed, 
that they are not mortagagees or at any rate, 
that some of them are not and that con- 
sequently the mortgage cannot be enforced 
in its entirety. We hold, therefore, that 
because ofethe abatement with respect 
to the deceased . plaintiff-respondent, the 
wholé appeal abates. 

“ It was argued, however, on behalf of the 
appellants that the plaintiffs formed a 
joint Hindu family and so the death of 
one of them does not affect the others, 
the whole right survives to them. Found- 
ing on this hypothesis it was urged that 
as-the two surviving plaintiffs now re- 
present the estate, and as they are already 
on record, it is not necessary to bring 
them on record again in a different capacity: 
Achutan Nair įv. {Manavikraman (9). In 
reply to the- objection that the surviving 
plaintiffs are not the only members of the 
family,.even if it be assumed that they 
are joint (a position which the plaintiffs 


do not admit because the deceased plaintiff © 


left two sons) it was argued that is not 

necessary to bring all a man’s legal re- 

presentatives on record, it is enough if 

those who are there represent the estate: 

sMuthuraman Chettiar v. Adaikappa Chetty 

rh and Waleyatunnissa Begam v. Chalakhi 
Jo 


. There is support for these propositicns 
in. those rulings but they are not beyond 
question. There is, for example, a diifer~ 
‘ence of opinion on the first point between 
the: Madras and the Patna High Courts in 
these very rulings, but we need not enter 
into that here, for, in our opinion, the 
hypothesis on which the two subsequent 
propositions are based is wrong. 
>» Their Lordships of the Privy Council 
have pointed out in Lachmi Narayan 
Marwariv. Balmukund Marwari (11), that 
3 9 51 M 347; 109 Ind. Cas. 372; 27 L W 422; 54 M L 


(10) 59 M 660; 162 Ind, Cas, 214: (1936) M W N 
125; 43 ùu W 500; A IR 1936 Mad. 336; 8 R M 


. (11) 4 Pat, 61 at p 66; 81 Ind. Cas. 747; AI R 1924 
PO 198; 35M L T 143; 47 M L J 441; 20 L W491; 
(1924) M WN 707;10 O& A L R1033;5 P L T 623: 
22A L J 980: 26 Bom. L R1129; 40 O L J439; 51 
I Ash; LR5APO171; 290W N 391; LOWN 
629 (P Q.) - . 
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once a decree is made in a suit the parties 
acquire rights and incur liabilities on the 
making of it which are fixed unless or 
until the .decree’ is varied or set aside. 
The deceased plaintiff consequently acquir- 
ed rights under the decree in suit which 
he could have enforced in defeasance, if 
necessary, of all rules which normally 
govern the conduct of affairs in a joint 
Hindu family. Even if the other two 
plaintiffs had compounded with the défend- 
ant against his wishes, he would still have 
been entitled to execute the whole decree 
on behalf of all under O. XXI, r. 15, as 
we have already observed. Therefore, his 
rights in this respect were something over 
and above the usual rights of a mere 
member of ‘a joint Hindu family. They 
resembled, though notin all respects, the 
rights which a co-parcener has of acquiring 
separate property of his own without for- 
feiting his position as a member of the 


. co-parcenary. We do not mean to imply 


that he would thereby have had the right 
to consider the money or the property as 
his own self-acquisition: that would depend 
upon a number of factors about which we 
-know nothing in this case. But he would 
have been entitled to enfore execution 
whether the others wanted it or not. To 
that extent he had acquired a right, and 
consequently an “estate” within the 
meaning of s.2(2) of the Code of Civil 
‘Procedure which was peculiarly his own. 
‘Vf that is so, then, in four opinion, his 
sons would succeed to this separate and 
individual right which he bad thus acquired 
in the same way as they doto the rest 
of his separate estate. They are the ones, 
therefore, who now represent the “estate” 
which had become so peculiarly his own 
under the decree, and in their absence 
the appeal cannot succeed. It is dismissed. 
But since the dismissal is on a technical 
point and not on the merits, we award 
costs only in respect of the preliminary 
objection which has just succeed- 
ed. We fix Counsel's fes at Rs. 75 for 
this purpose and direct the appellants to 
pay this sum to the surviving respondents 
in respect of costs. 
D. Appeal dismissed. 


>. 
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RANGOON HIGH COURT 
Miscellaneous Civil Appeal No. 100 
of 1936 
April 6, 1937 
| Mya Bu AND Sparao, JJ. 

MA HLA NYUN-— APPELLANT 
versus 
MA AYE MYINT AND OTHERS ~ 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XVII, 
im, 2,0. IX, rr. 8, 9—Two suits adjourned and parties 
asked to file list of witnesses before certain date—On 
date of hearing one suit dismissed“ for default” 
and the other “ for want of prosecution " on plaint- 
ifs failure to file list—Dismissal in both cases held 
under O. XVII, r. 2, read with O. IX, r. 8—Applica- 
son for restoration, could be made under 6 IX, 
rd. 

‘There were two rival applicants for the letters of 
administration ofa deceased person. The applica- 
tions were filed in the District Courtandas they 
were contested, they were registered Civil Regular 
Suits. The parties were asked to file list of wit- 
“nesses within a week ofthe order. On the date of 
hearing, one of the suits was dismissed “for default” 


and the other was dismissed for “ want of prosecu-. 


tion” onthe failure onthe part of the plaintiff to 
file his list of witnesses. The applicatione were 
“made to restore both the suits ; 

Geld, that in each casethe dismissal was under 
O. XVII, r. 2, Oivil Procedure Code, read with 
O, IX, r. 8, and not under O. IX, r. 8, simply. 
The dismissal of suit for ‘ want of prosecution ” 
did not alter the applicability of O. XVII, r. 2, read 
with O. IK, r.8. An application for setting aside 
dismissal and restoration of suits, in each case could 
“be made ander O, IX, r. 9. 

Misc: C. A. against an crder of the 
District Court, Pyapon, dated July 23, 1936. 

Messrs. Hay and Eunoose, for the Appel- 
Tant. 

Messrs. Ba Maung and E Maung, for 
Respondents Nos. 3 and 4 (respectively). 


. Mya Bu, J.—The appellant Ma Hla Nyun 
and the respondents Maung Ba Han and 
Maung Tun Yin were rival applicants for 
letters of administraticn to the estate of one 
Daw Tck. The applications were filed in 
the D.strict Court of Pyapon and as they 
were contested they were registered Civil 
Regular Suits. The application of Ma Hla 
Nyun was registered as Civil Regular 
No. 26 of 1933, the application cf Maung 
Ba Han as Oivil Regular No. 17 of 1933 and 
the application of Maung Tun Yin as Civil 
Regular No. 18 of 1933. The respective 
bases of the claims of Ma Hla Nyun and 
Maung Ba Han were that they were 
keittima adopted children of Daw Teck, 
while Maung Tun Yin's application was 
based on the ground that he was the sur- 
viving husband of the deceased old lady. 
In Civil Regular No. 18 of 1933 which 
apparently was fully investigated into first, 
the learned District Judge while holding 
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that Maung Tan Yin was the” husband of 
Daw Tok, dismissed the application on 
the ground of his unfitness to be an ad- 
minis:rator. The order of dismissal of Maung 
Tun Yin's application was passed on Sep“ 
tember 30, 1935. At that time under a certain 
previous order of the High Court the Dis- 
trict Court was to try the issue as to the adop: 
tions alleged by Ma Hla Nyun and Maung 
Ba Han in suppot of their respective appli- 
cations. Therefore on the very day of the 
order of dismissal of the application of 
Maung Tun Yin, the learned District Judge 
made an entry in the diary ofeeach of the 
other two suits as follows: eres 
“Orders passed in Oivil Regular No, 18 of 1933. In- 
form Pleaders that it is the intention of this, Court 
to determine the status of Ma Hla Nyun and 
Maung Ba Han.” j 
“For hearing on December 9, 10,11, 12, 1935.” 
“Witness lists to be filed within a week,” i 
It is perfectly clear, however, that this 
order was not communicated to the Advo: 
cates of Ma Hla Nyun and Maung Ba. Han 
till November 2, 1935. It is important to 
bear this in mind because it was long after 
the expiry of the period during which the 
Court, according tothe order in the diary, 
required the parties to file their lists of 
witnesses. Maung Tun Yin instituted his 
appeal against the dismissal of bis applica- 
tion in the High Court on November 28, 1935, 
and a requisition was made by the High 
Court for the records of the proceedings on 
December 5, 1935. This requisition. was 
promptly complied with by the District 
Court by sending to the High Court not 
onl, the records of the proceedings in Oivil 
Regular No. 18 of 1933, but also the 
records of the proceedings in the other two 
suits. The partiss had filed a large number 
of documents on which they relied in sup- 


port of their respective claims in Civil 


Regular No. 18 of 1933 and therefore the 
fact that the records were not in the Dis- 
trict Court on the dates fixed for the hearing 
of Civil Regular Nos. 17 and 26 of 1933, 
would have placed very great difficulties 
in the way of the parties to adduce evi; 
dence on those dates. On December 9, 1935 
the learned District Judge tock up these 
two cases in Chamhers. Maung Ba Hars 
Advocate and Maung ‘lun Yin's Advocate 
were present before the learned District 
Judge; but there was no appearance on be- 
half of Ma Hla Nyun, ‘The “Advocate. of 
Maung Ba Han formally withdrew from the 
case owing to the absence of his client’ and 


the learned Districh Judge proceeded to 


pass an order in Civil Regular No. 17 
of 1933 dismissing the suit “for default: 


As 


t 
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of the plaintiff and a similar order in 
Civ Regular No. 26 of 1933 dismissing it 
for “want of prosecution”. Applications 
were made by Ma Hla Nyun and Maung 
Ba Han for the setting aside of the res- 
Pective orders of dismissal and for restor- 
ation of their cases to the file. ‘the main 
ground on which the application of Ma 
Hla Nyun was based -was that her husband 
and duly constituted agent having beccme 
aware of the fact that the records were 
sent to the High Oourt entertained the 
belief that the effective hearing of Suit 
No. 26 of 1933 would not take place on the 
dates fixed “and therefore he did not take 
steps* to have witnesses in Court on 
December 9, 1935, but he went there in 
order to get the date to which the hearing 
would be adjourned and further that be- 
cause the learned District Judge took up 
the cases in Chambers and he did not 
hear the cases being called, he did not 
appear before the learned District Judge 
when he took up the cases. The ground 
on which Maung Ba Han prosecuted his 
application was that the records having 
been seat to the High Court, he was under 
the impression that the hearing of hiscase 
could not possibly take place on Decem- 
ber 9, 1935, and that his Advocate put in 
an appearance for the purpose of arranging 
a date for the adjourned hearing. 

The question in each case is whether 
there is sufficient cause for plaintiff's 
absence when the case was called. The 
applications were those made under O. IX, 
r. 9, Civil Procedure Code- Upona line of 
Teasoning which it is not quite easy to 
follow, the learned District Judge consider- 
ed that these applications did not fall under 
O. IX, r. 9. In his judgment, the dismissal 
of the sui: in each case having been made 
not simply and solely fcr default of appear- 
ance of the respective plaintiffs, but on the 
added ground that they had not filed their 
list of witnesses as required by the Court. 
The order of dismissal was not an order 
made under O. IX, r 8. Under what 
provision of the Civil Procedure Code the 
learned Judge finds his order to fall is not 
stated in the judgment in support of the 
orderander appeal. We are, however, unable 
tosee any difficulty in holding that the 
orders of dismissal were those which could 
and should have been made under O. XVIIL, 
r. 2, if they were not actually made by 
the learned District Judge under that Rule. 
Consequently we. hold that the order of 
dismissal in each case was an order under 
O; XVIL r. 2, read with O. IX, r. 8. We have 
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no doubt therefore that the applications 
for the setting aside of those orders and 
for restoration of the respective suits could 
bə made under O. 1X, r. 9, Civil Procedure 
Code. In one case, in Civil Regular No. 17 
of 1933, the order of dismissal itself pur- 
ported to have been made for default, 
while the dismissil purported to have 
been made for want of prosecution in the 
other case does not alter the applicability 
of O. XVII, r. 2, read with O. [X,r. 8. In 
cur opinion, each of the appellants has 
given sufficient cause for their absence 
before the leurned Judge at the time when 
he took up the cases in Chambers. | 


It is not unreasonable to beiieve that the 
records not only of Civil Regular No. 13 of 
1933, but also of the other two suits having 
been sent tothe High Court, the District 
Court would not take up the cases on 
account of very great practical difficulties, 
the way of the taking of evidence in 
these cases. Maung Tin explains that he 
was waiting in the corridor of the Court 
to hear the casecalled, as if and when the 
case was called, he was {to go to another 
Court to get his Pleader to come in but 
that he did not hear the case called and 
came to know of the dismissal of his wife's 
case only some tie inthe afternoon when 
he was told by someone else. The learned 
District Judge disbelieved Maung Tin’s 
story that he was present there. No doubt 
there are grounds for throwing doubt upon 
the truth of the statement, butsuch grounds 
are not sufficient to preclude the possibility 
of his statement to the effect that he was 
in the corridor of the Court frcm ten o'clock 
onwards for the purpose of hearing the case 
called and fetching his Advocate being 
true. But that as it may, while we do not 
desire tocome to an opposite finding upon 
the point from that arrived at by the 
learned District Judge, it makes very 
libile difference whether we do or not, The 
crux of the case appears tous to be that 
even if Maung Tin was not there as he 
alleged, at the time when the case was 
called aloud by the Bench Cierk as pointed 
out by the learned District Judge, when it 
was a practical impossibility for the hear- 
ing of the case to take place, the mere 
fact that the litigant was not in the 
precincts of the Court at the time when 
the case was called is insufficient to justify 
the finding that there was nosuflicient cause 
for his noo-appearance at the time When 
the case was called or that there was no 
sufficient cause for his failure to have taken 
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pees steps toprosecute the suit on that 
ay. 

For these reasons, in our opinion, both 
Ma Hla Nyun and Maung Ba Han have 
respectively shown sufficient cause for their 
respeclive absence when the case was 
taken up by the learned District Judge and 
that their application for restoration of 
their cases to the file should be allowed. 
We, therefore, allow the appeal and direct 
that the order of dismissal of Civil Regular 
No. 26 of 1933 be set aside and that the 
case be restored to the file: the respondent 
Maung Tun Yin to pay the costs of the 
application in the District Court and of 
this appeal; Advocate’s fee three gold 
mohurs. 


D. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Miscellaneous Case No. 655 of 1936 
August 9, 1937 
Niamat ULLAH AND ALLSOP, Jd. 
Mahant ANANT GIR —APPRLLANT 
VvETSUS 
RAM NAZAR CHOUBE AND otares 
—RESPONDENTS 

Court Fees Act (VII of 1870), Sch. I, Art. 1, Sch. 
If, Art. 11 — Application under s. 12, U. P. Agricul- 
turists' Relief Act (XXVII of 1934) for redemption 
of mortgage — Court-fee paid on certain sum — 
Greater amount found due and applicant directed to 
pay balance—Appeal under s, 23 of U.P. Agriculturists' 
Relief Act—Court-fee payable on memorandum of 
appeal. 

A mortgagor made an application under the pro- 
visions of s. 12 of the U. P. Agriculturists' Relief Act 
for the redemption ofhis mortgage on the payment of 
a sum of Rs, 375. An inquiry was made under the 
provisions of the A@& by an Assistant Collector who 
decided that the amount payable was Rs. 1,101-9-7. 
He directed the deposit of the balance within a period 
of fifteen days. The mortgagor filed an appeal in 
the Court of the District Judge under s. 23 of the Act. 
He paid on his memorandum of appeal a court-fee of 
twelve annas, 1egarding it presumably as an appeal 
from an order: 

Held, that the memorandum of appeal could not 
come within the meaning of Art. 11 of Sch. II, Court 
Fees Act, but it must come within the provi- 
sions of Art. l of Sch. I. The result was that an ad 
valorem court-fee must be paid on the amount of the 
subject-matter in dispute which was the difference 
between the sum of Rs. 375 and Rs. 1,101-9-6. 


Mis. C. from the reference submitted by 
a cae Judge, Ghazipur, dated October 
, 1936. 
Mr. A. P. Pandey, for the Respondents. 


Order.—This is a reference made by the 
learned District Judge of Ghazipur. The 
question at issue is whether court-feag 
should be paid ad valorem on an appeal 
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under the provisions of s. 23, U. P. Agri- 
culturists’ Relief Act. A" mortgagor 


made an application under the provisions 
of s. 12 of the Act for the redemption of 
his mortgage on the payment of a sum of 
Rs. 375. An inquiry was made under the 
provisions of the Act by an Assistant Col- 
lector who decided that the amount pay- 
able was Rs. 1,101-9-7. He directed ‘the 
depcsit of the balance within a period of 
fifteen days, The mortgagor filed an appeal 
in the Court of the District Judge in which 
he urged that he was entitled to redeem 
on payment of a sum of Rs. 375 only. He 
paid on his memorandum of appeal a court- 
fee of twelve annas, regarding it pxesum- 
ably as an appeal from an order. The 
learned District Judge is doubtful whether 
the court-fee is sufficient or whether the 
amount payable should be calculated ad 
valorem onthe difference between the sum 
of Rs. 375 and the sum of Rs. 1,101-9 7. 


We have no doubt, if the court-fee is to 
be calculated ad valorem, that the value of 
the subject-matter of the appeal is the 
difference between Rs.375 and Ks. 1,101 9-7. 
The only question which remains is whe- 
ther the amount of court-fee is to be cal- 
culated ad valorem or is to be a fixed fee 
under the provisions of Art. ll of Sch. IL, 
Court Fees Act. Article 1 of Sch, I, says 
that the court-fee on a memorandum of 
appeal (not otherwise provided for in the 
Act) toany Civil or Revenue Court shall be 
stamped wilh an ad valorem fee. The ques- 
tion is whether the present memorandum 
of appeal is otherwise provided for in the 
Act. Ifitisso provided for at all, it must, 
be under Art. 11 of Sch. IJ. This speaks 
of a memorandum of appeal when the ap- 
peal is not from a decree or from an order 
having the force of a decree. It remains 
to decide whether the order of the Assis- 
tant Collector directing that property 
should be redeemed on the payment of a 
sum cf Ks. 1,10]-9-7 was a decree or an 
order having the force of a decree. Wedo 
not think that there can be any room for 
doubt upon this question. Even if, the 
order does not strictly come within the 
meaning of the word ‘decree’, it certainly 
has the force of a decree, because it has 
the same effect as a deciee for redemption 
of the mortgage and finally decides the 
issue between the parties. lt is also spe~ 
cifically saidin s. 27, Agriculturists’ Relief 
Act, that: 

“The provisions in the Oode of Oivil Procedure 


in regard to suits shall be followed, so far as they 
can be made applicable, to all proceedings under 
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this chapter, and all orders passed under this 
chapter shall be executed in the manner prescribed 
for exegution of Uivil Court’s decrees.” 

The order passed by the learned Assis- 
tant Oollector was passed under a section 
which is in the same chapter of the Agri- 
culturists’ Relief Act as s. 27. 

In these circumstances the memorandum 
of appeal cannot come within the meaning 
of Art. 11 of Sch. I, Court Fees Act, and, 
therefore, it must come within the provi- 
sions of Art. 1 of Sch. I. Theresult is that 
an ad valorem esurt-fee must be paid on 
the amount of the subject-matter in dis- 
pute which we have already said is the 
difference beéween the sum of Rs. 375 and 
Rs. 1J01-9-7. This is our reply to the 
reference which has been made. 

D. Reference answered. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 98 of 1934 
October 21, 1936 
Stone ,C. J. AND NIYOGI, J. 
Thakur VISHWANATH SINGH 
AND OTdERS—APPELLANTS 
versus 
Pandit MAHABIR PRASAD— 


š RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5) 
— Transfer of decree—Decree-Court, if has jurisdrc- 
iion after transfer, to entertain application for 
transfer to third Court—Subsequent application for 
transfer to same Court—Maintainability—Such 
application, if step-in-aid—Act, interpretation of 
—Liberal construction in favour of decree-holder 
necessary, 4 

After transfer the decree Court has jurisdiction 
to entertain an application to transfer tê a third 
Court. In other words, the transfer does not divest 
the decree Gourt of jurisdiction generally but only 
to the limited extent involved in the transfer (if, 
indeed, the transfer does involve any loss of power 
in the decree Wourt.) Rangasami Shetti v. Sheshappa 
Majnappa (7), dissented from, Kanti Narain v, 
Madan Gopal (3) and Govind v. Laxman (5), relied 
on. 


A decree was obtained in the Small Cause Oourt. 
The Qourt of Small Uauses having no power 
to execute the decree against immovable property 
situate within the jurisdiction of that Court, it was 
necessary to send the decree for execution to a Court 
which had that power, the Uourt of the Subord- 
nate Judge. The application was made cn Decem- 
ber 9, 1925. On January 15, 1926, the latter Uourt 
received the order. On July 15, 1926, an applica- 
tion in execution was made to that Uourt aud was 
dismissed on September 2, 1927, for default. On 
March 23, 1929, the decree-holder applied to the 
decree Quurt for another order, the purpose of which 
was to do what the order of December Y, 1925, 
did, that is, send the matter to the Court of 
game Subordinate Judge, Second Class, for exe- 
Cution against the immovable property. That ap- 
plication was dismissed on March 28, i929, on the 
ground that it had already been made and granted 
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in 1925, which order was still effective and subsist- 
ing. The question was whether the application of 
March 23, 1929, was a step-in-aid of execution 
within the meaning of Art. 182 (5) of the Limita- 


tion Act: 

Held, that the application for transfer was made 
to a Oourt which had power to entertain a 
transfer application, sæ 

| Oase-law discussed. ] 

Held, also, that the application was to transfer 
the decree not to athird Court but to the same 
Court to which it had already been transferred. 
It was accordingly, even if granted, a perfectly 
useless step, and it was a matter for consideration 
whether such a step was 8 “ step-in-aid " sesing that, 
if granted, it did not aid. But if this sort of 
step was the only step that could betaken, then doubt- 
less it would be deemed a step-in-aid, though it 
would usually be preferable to move the transferee 
Court. Kayastha Company, Ltd. v. SitajRam Dubey 
(12), referred to. 

The provisions of the Limitation Act, ought to be 
interpreted as liberally in favour of the decree- 
holder as the circumstances of the case allow. |p. 


55, col. 1] 
© 8. A. from the appellate order 


of the Oourt of the Additional District 
Judge, Jubbulpore, dated November 23, 
1933, in Miscellaneous Civil Appeal No. 4 
of 1933 reversing the order of the Court 
of the Sub-Judge, Second Class, Jubbul- 
pore, dated February 21, 1933. 

Messrs. J. Sen and B. L. Gupta, for the 
Appellants. 

Messrs. M. B. Bobde and tk. K. Gan ihe, 
for the Respondent. 


Judgment.—This appeal raises a point 
of some importance. The facts are simple 
and may be marshalled as follows :— 

Civil Suit No. 30/2 of 1919 was brought 
in the Court of Small Causes, Jubbulpore. 
A decree was obtained. The Court of 
Small Causes having no pqwer to execute 
the decree against immovable property 
situate within the jurisdiction of that 
Oouct, it was necessary to send the decree 
for execution to a Court waich had that 
power. That Court was the Court of tae 
Subordinate Judge, Second Class, Jubbul- 
pore. Tne officer wao presided over the 
Oourt of Small Causes and the Cours of 
the Subordinate Judge, Second Class, was 
in point of fact the same person, bus in 
the one ofice he had powers which he 
had not in the other office, and, of course, 
the administrative and judicial work of 
the two Courts was kept entirely sep srate. 
The only purpose of the transfer was tu 
enable property to be taken ia execution, 
which property, though within tne territorial 
limits of the decree Court was outside its 
jurisdiction in execution. 

On December 9, 1825, the first appliga- 
tion was wade to the Court of Small Vauses 
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h (decree Ccurt) for an order sending the 
decree for execution to the Uourt of the 
Subordinate Judge, Second Class. 

On January 15, 19.6, the latter Court 
received the copy order (App. E Form 3). 
On July 15, 1926, ax” application in execu- 
tion was made to that Court and was 


dismissed on September 2, 1927, for 
default. 
On March 23, 1929, the decree-holder 


applied to the decree Court fcr another 
order the purpose of which was to do 
what the order of December 9, 1925, did, 
that is, send the matter to the Court of 
the Subordinate Judge, Second Class, 
Jubbulpore, for execution against the 
‘immovable property. That application was 
dismissed on March 28, 19:9, on the ground 
that it had already been made and granted 
in 1925 which order was still effective and 
subsisting. h 

_ On January 27, 1932, new proceedings 
in execution were taken and the question 
is whether these proceedings are barred 
by time as not being within three years 
of the last step-in-aid of execution. That 
question in turn depends upon whether the 
application of March 28, (23?) 1929, was a 
step in-aid of execution within the meaning 
of Art, 182 (5) of the Limitation Act. That 
clause makes the limitation period start 
from “the date of” the final order passed 
on an application made ‘in accordance with 
law to the proper Court for execution or 
to take some step-in-aid of execution, of 
the decree or order’. 

It follows that for an application to 
extend the time by commencing a new 
period of limitation, it must be an applica- 
tion: (1) done in accordance with law; 
(2) made to the proper Court. It must 
also be concerned with execution or amount 
to some step-in-aid of execution. That 
at least appears to be required by this 
curiously worded clause. 

In Maharajah of Bobbili v. Narasaraju 
Bahadur (1), the Judicial Ccmmittee held 
that where a decree has been sent (to- 
gether with (a) certificate of non-satisfaction 
and (b) certificate that no order in execu- 
tion save transfer order has been made) 

“by the decree Court V to execution Court 
P, Court V is not the proper Court to which 
to make an application for sale of property 
taken in execution by P Court. ‘Tiere P 


(1) 39M €40; 36 Ind. Cas. 682; 31ML J 300: 18 
Bom., LR 909; 14A L J 1129; 20ML T 479, 24 0 
LI 478; 4 LW 558; (1916) 2M W Na4l; 21 O 
ue 168; 1 PLW 26:43 14238; AIRISIGP O 
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Court in execution attached immovable 
property within its jurisdiction. Tifme was 
given to the decree-holder to proceed. . He 
did not proceed within the time limited 
and the execution petition was dismissed 
by P Court. More than two years (less 
than three years, later the decree-holder 
applied to P Court for a copy of the 
transmitted decree. He was informed that 
it had been retransmitted to V Court 
with non-satisfaction certificate. In fact 
it had not been retransmitted, but, misled 
thereby, the decree-holder applied to the 
V Court for an order that the property 
attached be sold, It was” returned for 
amendment. “It was re-presented uitamend- 
ed. It was recorded. Nothing was done. 
Then another application was - made for 
execution of the decree by sale of the 
immovable property under attachment. 

That application was dismissed inter alta 
as being out of time, It was within time 
if the previous application was made “to 
the proper Court.” 

The judgment of their Lordships, apart 
from the recital of facts is very brief, 
and their Lordships had not the advantage 
of an argument on behalf of the respond- 
ents. So far as can be seen fr:m the 
decision and the debate, the wholé ques- 
tion was whether in the circumstances 
stated V Court was “the proper Court,” 
Their Lordships pointed out: (a) The 
decree was sent to P Court for execution 
by V Court; (b) the subsequent critical peti- 


tion to V Court was made while the decree 


was still with P Court. No return, and no 
non-satisfaction certificate had been made 
or given at that date; (c) the property 
attached was within the limits of P 
Court. i 

It was accordingly decided that applica- 
tion to execute should have been made to P 
Court, which Court was accordingly the “pro- 
per Court”. Further asit was P Oourte 
duty to execute the decree, so far as it could,, 
and as the application related to property 
in P Court's jurisdiction, which P Court 
had attached, V Court was nota “proper 
Court’ to which to apply in the matter 
of the realization by sale of such prop 
erty. He oe 

lt may be observed that that property 
was not within the jurisdiction of V Cours 
form first to last, and if V Court coule 
have executed the decree by sale of that 
property it was idle to transfer the decrec 
to another Court; the decree Court coulc 
have executed it. In addition that prop 
erty was actually under attachment by 4 
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«Court, and it is dificult to see how 
«another. Gourt "in whose tjurisdiction the 
property was not situate could enterbain 
mapplications in execution of such prop- 
«erty. f 
From that case it has been argued that 
it follows that once the decree Court has 
transmitted a decree it has lost seisin of 
the case: it has divested itself-of all power, 
and the ouly way it can be re-inyested 
with power is by re-transfer to it of the 
decree ah 
In Jateendrakumar Das v, Mahendra- 
chandra Banikya (2), it seems to have been 
assumed (the dacts are not very fully 
stated and it is, for example, impossible 
to say the nature of the execution sought 
from the decree Court after transfer) that 
the Judicial Committee had decided in 
the above case that after the decree Court 
has transferred a decree to another Court 
for execution, it has not only vested that 
other Oourt with jurisdiction but has wholly 
«divested itself of jurisdiction. If that be 
‘correct then the application here made was 
made to a Court without jurisdiction unless 
a distinction is to be made between an 
application for execution and an applica- 
tion to transfer. It is urged that even 
wassuming the decree Court here had lost 
wits jurisdiction to entertain execution poti- 
Mions it had lost its power to order trans- 
Wfers. 
The examination of these various points 
“might be thought unnecessary in view of 
whe very full discussion to be found in 
Kanti Narain v. Madan Gopal (3). But 
was the matter is of constant occurrence, 
t seems desirable to consider the principles 
wovolved. 
In the first place it is to be noted that the 
Wudicial Committee ia Saroda Prosad 
Mullick v. Luchmeeput Singh (4), pointed 
chat there was nothing in the Civil Procedure 
Jode, Act No. VIII of 1859 (the Code then 
n force) to prevent the sending of a decree 
‘or concurrent execution to more than one 
Sourt. It seems to follow directly that 
sxecution can proceed simultaneously in 
«nore than one jurisdiction. There seems 
wothing remarkable or unjust in this: the 
only pyrpose of transferring the decree 
is to enable property of the judgment- 
lebtor to be reached. This is only neces- 
wary because of territorial or, as here, 


(2) 60 O 1178; 149 Ind. Cas. 17; 37 O W N 1167; 58 
J L J192; ATR 1933 Cal. 908; 6 R O 542, 

(3) A IR 1935 Lah. 465; 157 Ind. Oas. 488;8R L 
16; 37 P L R 636. 

(4) 14 M I A 529; 17 W R 289;10 B L R214, 
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other limits to the jurisdiction of the 
decree Oourt which makes it impossible 


‘for that Court to execute against parti- 


cular property in the hands of the judg- 
ment-debtor. 

If it be once established that a decree 
can be executed in more than one Court 
it seems to follow that a mere transfer of 
a decree for the purpose of authorising a 
Court to execute that decree against the 
property or person of the judgment-debtor 
within that jurisdiction would not divest 
the decree Court of any power it may 
have to execute the decree against prop- 
erty or person within its jurisdiction—though 
in practice that power would normally 
be exhausted before the application for 
transfer is made. In other words when « 
decree Gourt transfers the decree, it does 
not divest itself of any power, it vests 
the transferee Court with powers it would 
not otherwise have. 

Before transfer the decree Court had 
no power to execute the decree against 
property situate in or against the person 
residing in the jurisdictional limits of the 
transferee Court, it has no power after; 
before it had power to execute against 
person or property within its jurisdiction 
and if has th.t power after unless it is 
in some way divested. The mere fact of 
the transfer alone does not divest it unless 
it is the law that two Courts cannot have 
jurisdiction in execution simultaneously, 
and this, as is pointed out in Saroda Prosad 
Mullick v Luchmeeput Singh (4), is not the 
ease. Has there been any change since 
1872 when 14 M.I. A. 529[Sgroda Prosad 
Mullick v. Luchmeeput Singh (4)] was 
decided ? 

Section 38 of the Code of 1908 provides 
that execution may be either by 
the decree Court or by the Court 
to which the decree is transferred 
for execution. Order XXI, r. 10, accord- 
ingly requires application in execution to 
be made either tothe decree Court or “if 
the decree has been sent . to another 
Court then to such Court ee ee 

It is said, reliance being placed on the 
words quoted that once the decree has 
been transmitted then any application in 
execution must be made to the transferee 
Court. To test this, leb us take a case 
where the decree Court is A (with jurise 
dictional limits AZ), the transferee Court 
is B (with jurisdictional limits BI), and 
there is a third Court C (with juris- 
dictional limits CI). At the date of decree 
the judgment-debtor hag property in BI 
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CI. He £has no property in AI and 
the decree-holder does not know of the 
property in CI. The decree holder accord- 
ingly applies to A for transfer of the 
decree to B. Then he discovers the prop- 
erty in CI. He desires a transfer to C. This 
in a proper case he can get even though there 
is an existing transfer to B [Saroda Prosad 
Mullick v. Luchmeeput Singh (4)]. To what 
Court does he apply? A or B? Then 
the judgment-debtor acquires property in 
AI. Can the decree-holder apply to A to 
execute against the property in Al or must 
he apply to B? 

There is nothing in s. 39, Civil Procedure 
Code to suggest that the decree Court can 
only transfer once. It may well be that 
it can only transfer once to one Court 
until that Court has returned the decree 
because a second transfer would be idle ; 
but the mere fact that the decree has been 
transferred to B Court because the only 
property sought or known to exist is in 
BI does not exhaust the decree Court's 
power of transfer. It can subsequently 
send the decree to C if it finds property in 
CI ; Govind v. Laxman (5). There is nothing 
in O. XXI, rr. 6 and 7 which shows this 
view to be wrong. Of course until the 
certificate required by s. 41 the transferee 
Court has control over the execution of 
the decree within its own jurisdiction. In 
the case above given, however, B has no 
control over CI, nor C over DI, nor C 
or B over Al. It is true that ts. 42, Civil 
Procedure Code gives the transferee Court 
all the powers that it would have had, had 
it been the decree Court, 4, e., all the powers 
in execution. But it cannot transfer to 
another jurisdiction: Shib Narain Shaha 
v. Bepin Behari Biswas (6). Its duty and 
its power (imposed and conferred by the 
decree Court’s order of transfer) is to 
execute the decree in its own jurisdiction. 
If property is in another jurisdiction 
that is outside the powers conferred by the 
order of transfer and that property can 
only-be reached by another transfer or, if the 
preperiy isin AZ by execution proceedings 
in A Qvurt-proceedings which lie despite 
the transfer; for the transfer only relates to 
execution against person or property resid- 
ing or situate in the transferee Court's juris- 
diction, With great respect we doubt the de- 
cision in !Rangaswami Shetti v. Shesh- 


appa Majnappa (7., which presses the deci- 
eae 23 N L R 126; 101 Ind. Cas. 79; A I R 1928 Nag. 


A | 

P Ir 68 Ind. O 

(7) 4 56; nd. Oas. 506; AI R 192 . 
24 Bom. L R 798. 2 Boma 359; 
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sion in Maharajah of Bobbili v. Naragaraju 
Buhadur (1), further then we think is per- 
missible. As to Shivlingappa Mullappa v. 
Shidmallappa Nurandappa 8), we would 
restrict it as was done in Fatechand Ram- 
pratap v.Jitmal Rupchand (9) and Kanti 
Narain v. Madan Gopal (3). So also 
Jnanendra Nath Ghosh v.J ogindra Narain 
Sinha (10), appears to give a scope to 
Maharajah of Bobbili v. Naresaraju Baha- 
dur (1), which would make that decision 
in conflict with Saroda Prasad Mullick 
v. Luchmeeput Singh (4), a conflict which is 
not apparent fromthe judgments of the 
Judicial Committee. Ralia Ram v. Dewan 
Chand (11, must be regarded as supersed- 
ed by the Full Bench decision in Kanti 
Narain v. Madan Gopal (3). The above 
view seems to be consonant with that ex- 
pressed in Govind v. Laxman (5), which 
decided that after transfer the decree Oourt 
has jurisdiction to entertain an application 
to transfer to athird Court—in other 
words, contrary to Rangaswami Shetti 
v. Sheshappa Majnappa (7), the trans- 
fer does not divest the decree Court 
of jurisdiction generally but only to 
the limited extent involved in the transfer 
(if, indeed, the transfer does involve any 
loss of power in the decree Court). 

We are accordingly of the opinion that 
the applicatioa for transfer was made to a 
Court which had power to entertain a 
transfer application, 

The next point is more doubtful.. The 
applicstion was to transfer the decree not 
to a third Court but to the same Court to 
which it had already been transferred. It 
was accordingly, even if granted, a per- 
fectly useless step, and it is a matter for 
consideration whether such a step is a 
“step-in-aid" seeing that, if granted, it 
does not aid. Weare not, however, pre- 
pared to disposa of this matter on this 
ground which was one not made originally 
by Counsel and not argued in the lower 
Court. It is, however, desirable to warn 
litigants against wasting the time of Courts 
by useless applications (that is, applications 
which if granted, do nothing) merely to 
mark time and save limitation.. Of course 
if this- sort of step is the only stèp that 
can be taken doubtless it would be deemed 


(3) A I R192; Bom. 359; 80 Ind. Cas, 752; 26 Bom. 
LR 345. 

(9) A I R 1929 Bom. 418; 123 Ind. Oas, 507; 53 B 
844. v JARN ARG 

(10) 2 Pat. 247; 74 Ind. Cas, 608; A IR 1923 Pat. 
381; (1924) Pat. 362. 


(11) 18 Lah. 80; 152 Ind. Oas. 128; A I R 1934 Lab 
#28; 35 P L R751;7R L 246.: 
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a step-in-aid : Kayastha Company, Ltd. v. 
Sit? Ram Dube (12), it will usually be 
preferable, however, to move the transferee 
Court. Weagree with the learned Addi- 
tional District Judge that the provisions 
of the Limitation Act ought to be inter- 
preted as liberally in favour of the decree- 
holder as the circumstances of the case 
allow. 

The appeal is dismissed with costs. 

N. Appeal dismissed, 

(12) 52 A 11; 118 Ind. Cas. 17; A I R 1929 All. 625; 
Ind, Rul. (1929) All. 785; (1929) A LJ 983. 





* CALCUTTA HIGH COURT 
Civil Appeal No. 749 of 1935 
: May 27, 1937 
B. K. MUKHERJEA, J. 
MUNICIPAL COMMISSIONER, 
BARRACKPORE—PLAINTIFF—ÅPPELLANT 
VETSUS 
BARRACKPORE ELECTRIO SUPPLY 
CORPORATION, Lro.—DEFENDANT 
—RESĽONDENT 

Electricity Act (IX of 1910), s. 12 (2)—Land dedi- 
cated to public use—Licensee, if can place its work 
without consent of authorities in charge of lands and 
without paying compensation. 

The Electricity Act, does not authorize a licensee 
to place any work on any private lands without the 
consent of the owner or occupier. This consent may 
be given on such terms regarding payment of rent 
or compensation as the parties might agree upon, 
In exceptional cases where the licensee can proceed 
without the consent of the owner, provision has been 
made for rent or compensation whicn is to be fixed 
by the Magistrate or the Oommissioner of Police, 
Inthe case of lands dedicated to public use the 
Legislature clearly intended thatthe licensee who 
has been given license apparently for the benefit of 
the public, would be able to place its works without 
the consent of the authorities who are in charge of 
such lands and without paying any compensation for 
thesame, In the intorest of the public, if it con- 
siders necessary, the Local Government while grant- 
ing license might insert a term or condition in it 
regarding the payment of rent or compensation for 
the use of such lands and in such cases undoubtedly a 
duty to pay rent or compensation will arise. It 
depends entirely upon the Local Government to decide 
as to whether the licensee would have to pay forthe 
use of lands dedicated to public use. Attorney- 
General v, De Keyaser's Royal Hotel, Ltd, (1) and 
London and North Western Railway Co. v. Evans 
(1), distinguished. 

C. A. from an appellate decree of the 
Sub#Judge, 3rd Court, 24-Parganas, dated 
January 15, 1935. 

Messrs. Atul Ch. Gupta and Uma Shankar, 
Sarkar, for the Appellant. 

Dr. Basak and Mr. Pannalal Chatterjee, 
-for the Respondent. 

Judgment.— This is an appeal on be- 
half of the Commissioner of Barrackpore 
Municipality who, as plaintiff, commenced 
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the surt out of which this appeal arises for 
recovery ofa sumof Rs. 82,annas odd, as 
rent or in the alternative as damages for 
use and occupation against the Barrack- 
pore Electric Supply Corporation under 
the following circumstances: The defend- 
ant company isa licensee under the Elec- 
tricity Act, who have been granted a license 
to supply energy and lay down and place 
electric supply lines for conveyance and 
transmission of energy within a specified 
area. The plaintiff's case is that the de- 
fendant fixeda number of poles on the 
roadside lands of the plaintiff Municipality, 
for the purpose of supplying electrical 
energy to provide persons owning houses 
and mills close to the roads. The compary 
is, therefore, in law and equity bound to 
pay rentor in the alternative, damages for 
use and occupation of the plaintiff's lands. 
The rent or damages are claimed at the 
rate of Re. 1 per pole per annum which the 
plaintiff says, is the usual rate in other 
Municipalities. The defence of the Hlectric 
Supply Corporation is that these poles were 
fixed on public roads which were dedicated 
to public use for which no consent of the 
plaintiff is necessary under s. 12, Elec- 
tricity Act, and as the work was erected 
under statutory authority, no rentor com- 
pensation is payable in law. Both the 
Courts below hive accepted the defendants 
contention and dismissed the plaintiff's suit. 

Mr. Gupta, who appears for the appel- 
lant Municipality in this appesl, has 
assailed the propriety of the decision on 
two grounds. It has been contended in 
the first place, that there is no evidence 
here thatthe roadside lands upon which 
the poles have been fixed were dedicated 
to public use. Iu the second place, if is 
said that even if the lands were so dedi- 
cated, the licensee is bcund to pay rent or 
compensation for the use of the plaintiff's 
lands under the general law, even though 
under s, 12, Electricity Act, the consżat 
of the local authority is not necessary to 
enable the licensee to tix the poles. Now, 
s. 12, Electricity Act, is the authorizing 
section, and sub-s. 11) gives power to the 
licensee inter aliato open and break up 
soil and payments of any street, Railway 
or Tramway to lay down and place elec- 
tric supply lines and do all other acts 
necessary forthe supply of energy. Phis 
general power is limited by the clauses im- 
mediately following: Subs. 2 lays 
down that the licensee would have no eight 
to place lines or works in, through or 
against any building, or on, oF under any 
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land not dedicated to public use without 
the consent of the local authority, owner or 
occupier, as the case may be, and upon 
this provision again an exception has 
been engrafted by the first proviso which 
says that a support, stay or strut may be 
fixed on any building or land notwith- 
standing the objection of the owner or occu- 
pier, if the District Magis rate or the Oom- 
missicner of Police so directs. The sup- 
port, stay or strut so fixed may be removed 
by virtue of a similar order and sub-s. 7, 
imposes a duty on the Magistrate or the 
Commissioner of Police to fix the amount 
of compensation or annual rent as he con- 
siders proper where an order is passed 
under gub-s. 2. Another limitation on the 
powers conferred by sub-s. 1 of s. 19, is 
imposed by sub-s. 5, but we are not con- 
cerned with this provision in the present 
case. 

The result, therefore, is that in order to 
enable the licensee to place lines or works 
in lands dedicated to public use, no con- 
sent is necessary Consent is necessary 
in ajl other cases, the only exception being 
what is mentioned in the first Proviso to 
sub-s. 2. As regards the first point of 
Mr. Gupta, it may be said at once that 
it was nowhere staled within the four cor- 
ners of the plaint that the roadside lands 
upon which the poles were (fixed were not 
dedicated to public use. The point was 
not raised at any stage in either of the 
Courts below and onthe other hand Mr. 
Gupta’s client throughout proceeded on the 
footing that these were public streets, the 
soil of which vested in the Municipality 
under s. 95, Bengal Municipal Act. The 
public have a right of way in all public 
streets and they nave their origin in dedi- 
cation either express or implied. Tuis 
point, therefore, cannot be seriously pressed, 
Mr. Gupte’s main argument, however, is 
that even if no consent of the local auths- 
rity is necessary in such cases, that does 
not mean that no compensation is payable 
for the use of such lands. A right to 
compensation can be claimed by tne trus- 
tees who hold the lands on behalf of the 
public under the general law irrespective 
of the provisions of the Electricity Act 
and as this right has not been expressly 
taken away by the Act there is no reason 
why the Court should not enforce it. In 
support cf this contention Mr. Gupta relies 
upon the case in Attorney-Generul v. De 
Keyasers Royal Hotel, Ltd. (1). In that 


(1) (1920) A C 508; 89 LJ Ch. 417, 122 L T 691; 36 
TL R t00; 648 J 518; 57 8c. L R 257. 
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case, the Orown purporting to act under 
the defence of Realm Regulations pa&sed 
during the German War, took possession 
of a hotel for the purpose of housing cer- 
tain members of the Royal Flying Corps. 
As no compensation was paid to the 
owners, they lodged the petition of right 
claimifig rent for the uss and occupation 
of the premises or in the alternative com- 
pensation under the Defence Act of 1842, 
It was held by the House of Lords that 
the suppliants were not entitled toa rent 
apart from the Statute as there was no 
consensus on which to found implied con- 
tract, but they were entitled tô compensa- 
tion under the Defence Act of 1842. Lord 
Atkinson in course of his judgment said 
that ‘neither public safety nor. the defence 
of the Realm requires that the Orown 
should be relieved of -a legal liability to 
pay forthe property it takes from one of 
its subjects,” and quoted the observation 
of Bowen, L. J. in London and North 
Western Railway Co. v. Evans (2) : 

“The Legislature cannot fairly be supposed to 
intend in the absence of clear words showing such 
intention that one man’s property shall be con- 
fiscated for the benefit of others orof the public 
without any compensation being provided for him 
in respect of what is taken compulsorily from him, 
Parliament in ite omnipotence can, of course, dver- 
ride or disregard this ordinary principle if it seems 
fit to do so, but itis not likely that it would be 


found disregarding it without plain expressions of 
such a purpose.” 


This principle, in my opinion, has no 
application to the facts of the present case. 
In this case there is no question of cone 
fiscation, much less of any injury to any 
private property andthe lands upon which 
the poles are fixed are admittedly public 
lands. The Electricity Act, as I have 
already stated, does not authorize a licensee 
to place any workon any private lands 
without the consent of the owner or occu- 
pier. This consent may be given on such 
terms regarding payment of rent or com- 
pensation as the parties might agree upon. 
In exceptional cases where the licensee can 
proceed’ without the consent of the owner, 
provision has been male for rent or com- 
pensation which is to be fixed by the Magis- 
trate or the Commissioner of Police. In 
the case of lands dedicated to publie use 
the Legislature clearly intended that the 
licensee who has been given license ap- 
parently for the benelit of the public, 
would be able to place its works without 
the consent of the authorities who are in 
charge of such lands and without paying 


(2) (1893) 1 Oh, 16;62 LJ Ch.1; 2 R120;67L T 
630; 41 WR 149. 
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any compensation for the same. In the 
intere&t of the public, if it considers neces- 
gary, the Local Government while granting 
license might insert a term or condition in 
it regarding the payment of rent or com- 
pensation for the use of such lands, and 
in such cases, undoubtedly a duty to pay 
rent or compensation will arise. In my 
opinion, it. depends entirely upon the 
Local Government to decide as to whether 
the licensee would have to pay for the 
use of lands dedicated to public use. The 
second contention of Mr. Gupta, therefore, 
fails. I may point ‘out here, though it is 
not necessary in view of my decision on 
the pdints mentioned above, that the claim 
for rent is obviously untenable having re- 
gard to the fact that there is no contract 
between the parties on which alone such 
claim may be founded As for compensa- 
tion the claim being admittedly for a sum 
less than Rs. 500, a second appeal is barred 
under s. 102, Oivil Procedure Code. ‘the 
result is that the appealis dismissed with 
costs : hearing-fee being assessed at two 
gold mohurs. 

D. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1950 of 1935 
July 11, 1936 


Jar LAL, J. 
RALLA RAM—DEOREE-HOLDER— APPELLANT 
versus 
KHAZAN SINGH— JUDGMENT DEBTOR— 
RESPONDENT 


Easement — Decree restraining servient tenement 
from building beyond certain height — Execution of 
decree—Question that by rebuilding his house decree- 
holder has increased burden on servient tenement, 
whether material —Question to be considered. 

Owner of a dominant tenement got an injunction 
restraining the owner of the servient tenement from 
building his house beyond a certain height and with- 
inacertain distance of the decree-holder’s house. 
The decree-holder sought to execute his decree : 

Held, that the zeal question was whether the 
judgment-debtor had infringed the restrictions im- 
posed upon him by the original decree. Ifhe had 
then he must be made to comply with the decree 
passed against him. The question whether by re- 
building his house, the decree-hulder had increased 
the burden on the seivient tenement was not 
material question. 

Quaere.—Whether an easement is lost by merely 
re-building the dominant tenement. 

5. O. A. from an order of the District 
Judge, Sialkot, dated July 17, 1935. 

Messrs. Parkash Chandra Jain and Qabul 
Chand Mital, for the Appellant. 

Mr. Bhagat Singh, for the Respondent. 
~ dJudgment.—The full facts of this case 


are stated in the judgment of the learned 
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District Judge and need not be repeated 
here. Briefly speaking, the appellant and 
the respondent are owners of adjoining 
houses. In 1905 there was a dispate bet- 
ween the parties, The appellant com- 
plained that the respondent threatened to 
interfere with his easements of light and 
air and flow of water He instituted a 
suit for injunction against the respondent. 
This suit was decreed partially, i: having 
been held that the respondent could not 
build his house beyond a certain height 
and within a certain distance from the 
appellant’shouse. The details of the decree 
are mentioned in the judgment of the 
learned Distric: Judge. Recently the res- 
pondent has added to his house and the 
appellant has complained that the addi- 
tions have affected his easements which 
are reserved tohim by the decree of 1905 
and has, therefore, applied for execution 
of that decree by -demolition of those 
portions cf the respondent’s house which 
interfere with the enjoyment of his ease- 
ment reserved to him by the decree of 
1905. The District Judge has held that: 
“There is no doubt that by erecting the wall 
D J and building the third storey L H K J, the 
respondent has definitely infringed the conditions 


laid down by the decree granted in favour of 
appellant's predecessor-in-interest;" 


but he held that the appellant is not 
entitled to execute the decree because he 
has re-built his own heuse and by doing 
so, the easement has been destroyed. 
There was some dispute between the 
parties as to the time when the erections 
mentioned above were constructed by the 
respondent. It was urgedeby the respon- 
dent that be had dune so more than three 
years before the application for execution. 
The learned District Judge has, however, 
found that he did so within three years 
of the application for execution. The 
only question that could, therefore, be 
raised on this second appeal is whether 
by the building of his house the appellant 
has lost his right of easement and whether 
he can .be said to have increased the 
burden of the easement on the servient 
tenement. With regard to the first pro- 
position in its abstract form, no authority 
has been cited in support of it by the 
respondent's Counsel. In fact he did not 
even attempt to argue this proposition. 
But he did cite seme authorities in sup- 
port of his contention that by building 
the windows of the new house higher up 
and shutting the old windows lower dbwn 
which was mentioned in the first decree, 
the appellant has increased the burden of 
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the easement on the serviert tenement. 
In support of this contention he relied 
upon Bai Hariganga v. Tricamlal (1). 
Some observations in this case appear to 
support the contention of the learned 
Counsel. This judgment was, however, 
dissented from in Dharam Das v. Piyare 
Lal, 45 Ind. Cas. 985 (2). but was 
approved in Padri v. Jafarbhai 3). Sec- 
tion 31, Easements Act, the principles of 
which are to apply to this Province, how: 
ever, indicates thit mere shifting of the 
position of the windows does not amount 
to an increase inthe burden of the ease- 
ment, but that in each case it is a question 
of fact whether the burden has in fact 
been increased. Rameshwar Dayal v. 


Maharaj Charan (4) also supports the - 


appellant's contention that mere re-building 
of the dominant tenement does not destroy 
the easement. Tnat ease related to an ease- 
f light. 
aaa kana the proper way to decide 
this case would be to direct the trial 
Court to proceed with the execution of the 
decree. it must determine whether, by 
the cvnstruction of the wall D J as 
indicated in che judgment of the learned 
District Judge and the building of a third 
storey K J, the respondent has inter- 
{ered with the easement of the appellant 
of light and air and flow of water as it 
existed at the time of the decree of 1905. 
The Court must assume for the purpose 
of this application that the present posi- 
tion of the window and the parnalas is 
where they existed in 1903; and, if the 
erection of thee wall and tae third storey 
mentioned above would have interfered 
with the enjoyment of the easements as 
they existed in 1903, then they must be 
demolished in execution of the decree, 
wholly or to the extent to which they 
have interfered with these easements; 
otherwise the application for execution 
will have to be dismissed. From the judg- 
ment of the learned District Judge it 


geems that the erection of wall and the ` 


third storey would have interfered with 
the enjoyment of the original easements 
if they had now existed. In my opinion, 
in the present case the general question 
whether an easement is lost by merely 
rebuilding the dominant tenement of the 
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raising of .the height of .the windows 
increases the burden of the easemeht on 
the servient tenement does not really 
arise. Tne real question is whether the 
respondent has infringed the restrictions 
imposed upon him by the original 
decree. If he has, then he must be made 
to comply with the decree passed against 
him. The questions might have arisen if 
there had been no decree. |, therefore, 
accept this appeal, set aside the orders of 
the Courts below and send the vase back 
to the learned Senior Subordinate Judge 
of Sialkot with directions to proceed with 
the execution of the decree with due 
regard to the observations made above. 
The costs of this appeal and the appeal 
before the District Judge shall abide the 
result. 
D. Appeal accepted. 





PESHAWAR JUDICIAL COMMIS: 
SIONER’S COURT 
Civil Appeal No. 64/16 of 1935 
October 19, 1937 
ALMOND, J. C. ANDMIR AHMAD, J. 
BALDEV AND OTJERS— PLAINTIFFS 
— APPELLANTS . 
versus 
PEOPLES BANK cr NORTHERN INDIA, 
Lro., D. I. KHAN — Derenpant— 
RESPONDENT 

Succession Act (XXXIX of 1925), ss. 372, 214— 
Interest on debt accruing after death of deceased— 
Succession certificate, if necessary —Suit for recovery 
of debt of deceased—No succession certificate—Duty 
of Court in such cases. 

The interest which accrues after the death of the 
deceased cannot be recovered without a succession 
certificate. The interest forms a part of the debt 
which was due to the deceased. 

Section 214, Succession Act, prohibits a Court from 
passing a decree before a succession certificate is 
produced, but there is nothing to stop the plaintiffs 
from prosecuting the suit and producing a succession 
certificate when called upon to do go inthecourse of 
the suit. The Judge should give au opportunity to 
the plaintiffs to produce a succession certificate. 


C. A. from an order of the District Judge, 
D. I. Khan, dated January 3, 1935. 

Mr. Belt Ram, for ths Appellants. 

Mr. S. Saran Singh, for the Respondent. 

Mir Ahmad, J—Daulat Ram” had 
deposits in the Peoples Bank of Northern 
India, Ltd.. (now in liquidation). He died 
on February 28, 1928, and his fixed depo- 
sits matured as follows : 


“D. I. Khan Branch: Rs, 2,000 13-3-1928. 
„ 1400 17-5-1928. 
” 2000 12-10-1998, 
> 1,000 4-1-1929. 
Ferozepore Branch: ,, 2,200 28-1-1928. 


Daulat Ram left the money to Bal 
dev, Jai Dev and Sukhdev, his sons, by a 
will, They corresponded with the Bank 
and were asked to obtain a succession cer- 
tificate for the tolal amount due to Daulat 
Ram from the Bank. They applied to the 
Senior Sub-Judge, Ferozepore, and in their 
application mentioned the priacipal sums 
due, using the expression “with future 
interest” with some items and the words 
“with interest” with the other. They did 
not caléulate the interest up tothe date 
of the petition which was presented on 
August 24 1929. A succession certifi- 
cate, was granted to them and the Uourt 
ordered in it that they shal! be entitled to 
recover the principal amount which was 
mentioned in words. There is no direction 
as regards the recovery of interest in the 
order. In pursuance of the succession cer- 
tificate the sons of Daulat Ram were 
given the principal sum due. It so hap- 
pened that a sum of Rs. 50£-10-8 was also 
given to them by the Ferozepore branch on 
account of interest subsequent to the 
maturity of the securities. It is said that 
this was done under the orders of the 
Head Board, but it appears that those 
orders were soon cancelled, for we find that 
this sum was deducted from the principal 
which was paid. by the D. I. Khan Branch 
to the sons of Daulat Ram. 

On the strength of the orders acted 
upon by the lFerozepore Branch, the sons of 
Daulat Ram asked that the Bank should 
give taem interest from the dates of matu- 
rity to December 30, 1931, on the money 
due to their father, because the Bank had 
showa un inordinate delay in paying it. 
The Bank refused to do so and the present 
suit was filed by them for recovery of 
Rs. 1,830-i12-0 which iacludes the afore- 
said sum of Rs. 5014-10-83 deducted from 
the principal by the D. L Khan branch. 
The trial Judge decreed the claim. An 
appeal was preferred by the Bank to the 
District Judge, Derajat. The Bank raised 
the objection that the plaintiffs could not 
bring the suit without first obtaining a 
succession certificate forthe amount which 
they claimed. The objection prevailed 
with the learned Appellate Judge who dis- 
missed the suit because it was not sup- 
ported by a succession certificate. The 
Plaintiffs have come up on further appeal to 
this Court. 

The learned Counsel who appeared for 
the appellants urged that the interest had 
accrued after the death of Daulat Ram and 
that consequently there was no necessity 


BALDAV V. PEOPLES BANK GF NORTHERN INDIA, LTD. (PESEL) 59 


for obtaining a succession certificate for it. 
He also pointed out that the Bank hed 
recognized his client's claim to interesi, 
because the Ferozepore Branch paid them 
a portion of it, and urged that consequently 
the Bank was estopped from raising the 
objection with regard to the succession 
certificate. He asserted that ihe original 
succession certificate granted to his clients 
covered the future interest because the 
words “with future interest” were used in 
the certificate when referring to the 
amounts claimed. He contended that the 
sum of Rs. 504-108 was deducted from 
the principal for which the plaintiffs held 
a succession certificate and that therefore 
they were not required to produce anew 
succession certificate for the same. Finally 
he argued that the suit should not have 
been dismissed and that time should have 
been given to his clients to obtain a 
succession certificate if it was necessary to 
do so. In this connection he adverted to 
the fact that this objection was taken on 
appeal and not in the trial Court, 

We will now proceed to discuss the 
arguments. We are not impressed by the 
argument that the interest which accrued 
after the death of the deceased Daulat 
Ram could be recovered by the plaintitis 
without a succession certificate. ‘Che inter- 
est formed apartof the debt which was 
due to Daulat Ram and to which the 
plaintiffs were entitled on succession from 
him. They were, therefore, bound to take 
a succession certificate for the same. The 
words of the heading of the third column 
of the form provided in Sch. VIII attached 
to the Succession Act fortifies us in this 
opinion. The party has to show in that 
column the interest up to the date of the 
application which indicates that the inter- 
est which accrued after the death of the 
deceased person up to the date of the 
application has also to be included in the 
succegsion certificate and ad valorem fee 
paid therefor. There is nothing on the 
record to establish the allegation that the 
Bank had agreed to. transfer the deposits 
to the plaintiffs without the production of 
a succession certificate. We do not propose 
therefore to discuss this portion of the 
argument at all. 

We have scrutinized the succession cer- 
tificate. The operative portion of the 
document, that is to say, the order of the 
Court, is clear. Tho plaintifis have been 
authorized to recover the principal amount. 
There is no reference in it to interest. 
The words “with future interest or with 
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interest’ were used by the plaintiffs in 
their petition and therefore were repeated 
in the cert‘ficate in the precise of the claim. 
“We agree with the learned Counsel that 
the sum of Rs. 504-10-8 was deducted 
from the principal and that the suit for 
the recovery of that amount is a claim for 
the principal and not for interest. A 
succession certificate has been obtained for 
the recovery of the whole of the principal 
amount and we hold that this sum is also 
covered by that certificate. The Bank 
cannot convert it into interest merely 
because the amount was deducted to recoup 
the interest paid to the plaintiffs by the 
Ferozepore Branch. 

We also find ourselves in agreement.with 
the learned Counsel in the view that the 
suit should not have been dismissed. 
Section 214, Succession Act, prohibit a Court 
from passing a decree before a succession 
certificate is produced, but there is nothing 
to stop tke plaintiffs from prosecuting the 
suit and producing a succession certificate 
when called upon to doso inthe course of 
the suit. We think that the District Judge 
should have given an opportunity tothe 
plaintiffs to produce a succession certiticate 
for the interest which they had demanded. 
The appeal is, therefore, accepted and the 
order of the learned District Judge dis- 
missing the suit is set aside. The case will 
now go back to the learned District Judge, 
Derajat. He is hereby directed to give an 
opportunity to the plaintiffs to produce a 
sucession certificate authorising them to 
recover the interest only, that isto say, 
the amount claimed excluding the sum of 
Rs. 504-10-8 for which no certificate is 
necessary. He should fix a date fur the 
production of the certificate and on that 
date decide the appeal on merits if it is 
produced or pass such orders as he thinks 
fit if the plaintiffs fail to comply with the 


order. The stamp on appeal to be refund- 
ed. The costs of this Court shall follow 
the event. 

D. Case remanded. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1157 of 1932 
October 6, 1936 
PanpRane Row, J. 
V, LAKSHMINARAYANAN CHETTIAR 
— APPELLANT 


versus 
A. RANGAYYA OHETTIAR—RESPONDENT 
Hindu Law—Joint family—Release deed executed 
for valuable consideration by co-parcener of specific 
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property—Statement that thenceforth there was only 
blood relationship between them—Whether operates 
as release of all joint property. . 

When a release is executed for valuable consi- 
deration by a co-parcener, the consideration must: 
depend on the value of the interest or right which 
is relinquished thereunder. It is, therefore, neces- 
sary to indicate exactly in respect of what property 
the release was given. j 

Where a release deed clearly shows that the 
release was in respect of only the properties men- 
tioned in the deed and also contains a general 
statement to the effect that “hereafter there is only 
blood relationship between ycu and me and there 
is no monetary relationship” the statement does not 
operate as a release of the rights of the ezesutant 
relating to all joint property. 

5. O. A. against the decree of the Sub- 
Judge, Dindigul, in A S. No. 72 of 1931. 


k . 

Judgment.—This is an appeal from the 
decree of the Subordinate Judge of Din- 
digul, dated July 12, 1932, reversing on 
appeal the decree of the District Munsif of 
Dindigul, dated June 30, 1931, in O. N. 
No. 166 of 1980, a suit for partition and re- 
covery of possession of a fourth share in 
the plaint site. The entire extent of the 
site in question is only 22 ft.x 32ft. and 
though the site is said to be situated in 
Dindigul town, the tenacity with which 
this litigation has been fought is out of 
all proportion to the intrinsic value of its 
subject-matter. The plaintiff claimed his 
one-fourth share on the groun! that the 
en‘ire site originally belonged to one 
Muthukrishna Achari and that after his 
death Muthukrishna Achari’s surviving 
four brothers became entitled to the site 
and that one of such brothers, viz. Sub- 
bayya Achari sold his share to him in 
September 1925 (Ex. A). ‘he defendant 
contended that the site was purchased by 
Muthukrishna Achari with joint family 
funds of himself and his brothers and that 
after his death one of his brothers, Ponnu- 
swami Achari, as manager of the joint 
family, sold the entire site to one Subrama- 
nia Chetti in 1920 (Ex. 1), and that 
Subramania Chetti sold the same to the 
defendant in 1922 under Ex. 2. The 
defendant's main contention thus was that 
the plaintiff's vendor Subbayya Achari 
Lad no right at all to the property whieh 
H purported to sell to the plaintiff under 
X. À. | 

The trial Court found that the plaint-.. 
site wasnot the joint family property of 
Muthukrishna Achari and-his brothers and 
that the plaintiff's vendor had title to con- 
vey his share in the plaint site. A preli- 
minary decree for partition was, therefore, 
passed in favour of the plaintiff. On appeal, 
however, the Subordinate Judge differed 


r 


.admitted in 


: plaintiff. 
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from the District Munsif on the question 
as ¢o whether the plaint sile. was joint 
family property or not, mainly relying on 
a certain document (Hx. 17) which was 
appeal. The trial Court's 
finding was that Muthukrishna Achari was 
the sole owner of the site.” The Subordi- 
nate Judge beld that it was joint family 
property and he further held—disagreeing 
with the trial Court—that by virtue of the 
two release deeds Exs, 7 and 8, executed 
by Subbayya Achari in 1920, he had ceased 
to have any interest in the joint family 
properties. As a result of these findings, 
the lower* Appellate Court allowed the 
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‘appeal and dismissed the suit with costs. 


The present second appeal is by the 


Some complaint was made about the 
admission of Ex. 17 by the lower Appellate 
Court, but I do not think there is much 
substance in this complaint. Exhibit 1? had 
been tendered in the trial Court itself but 
was rejected on the ground that it. had 
been produced late and was also inadmis- 
sible for want of registration. Both these 
objections were overruled by the Subor- 
dinate Judge in appeal and [ am unable 


to say that he was wrong in admitting the 


document as evidence in appeal. Though 
it would appear that the learned Subordi- 
nate Judge relied almost entirely on the 
recitals found in Ex. 1 about family neces- 
sity or benefit, I am unable to say that 


‘there is no evidence sufticient to suppcrt 


his finding that the property was joint 
family property. It is a question of fact 
and there is no sufficient reason to inter- 
fere with the finding on that question in 
ar a appeal. 

| Assuming, therefore, that the propert 
.has been rightly found to be aka finaly 
property, the question remains whether the 
Plaintiffs’ vendor Subbayya Achari, who js 
admittedly a momber of the family and 
entitled as such to a fourth share in it, 
lost or relinquished his right thereto by 
reason of the two release deeds Exs. 7 and 
8 executed by him. On this point I am 
unable to concur in the opinion of the 
‘learned Subordinate Judge. A perusal of 
thése documents shows that the releases 
were meant to operate only in respect of 
the properties specifically described in the 
schedules appended to those documents. 
The operative words which affect the 
releases are as follows. In Ex. 7 the 
words are: 


“As I have received the said sum of Rs. 2,000, 
and separated myself by executing this release deed 


“It 
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hereafter neither myself nor my heirs that may 
come into existence shall, at any time, for any 
reason, have any manner of right or interest against 
yourself or your heirs in respect of the movable or 
immovable properties described in the A schedule, 
the outstandings due or the amounts to be paid and 
described in B schedule.” 

lu Ex. 8 the words are: 

“I have, therefore, executed this supplemental 
release deed out of my free will and consciousness 
to the effect that all the undermentioned properties 
are also covered by the said releases deed and chat I 
have no right or subsequent lien whatever in respect 
of them.” 


It is clear that the consideration for 
the release was the payment of Rs. 2,000 
in cash and when a release is executed for 
valuable consideration by a co-parcener, it 
is obvious that the consideration must 
depend on the value of the interest or 
right which is relinquished thereunder. 
is, therefore, necessary to indicate 
exactly in respect of what propercy the 
release was given. Exhibits 7 and 8 clearly 
show that the release was in respect of 
only tne properties mentioned therein. 
The general statement which is found in 
Ex. 7 to the effect that “hereafter there 
is only blood relationship between you 
and me and there is no monetary relation- 
ship” does not operate as a release of the 
rights of the executant relating to all joint 
property. The trial Court was, in my 
opinion, right in coming to the conclusion 
that the express recitals in Exs. 7 and 8 
do not support the cuntention of the 
defendant that the executant thereof had 
relinquished all his interest in all the 
joint family properties. Tne execution of a 
supplemental deed like Ex. 8 appears to 
show that the previous retease deed was not 
intended to effect an extinction of all rights 
in allthe joint family properties. On 
this point, therefore, I am of opinion that 
the trial Court's view as to the legal 
effect of the release deeds Exs. 7 and 8 
was right and that the learned Subordi- 
nate Judge went wrong in taking a con- 
trary view. It follows from this that the 
second appeal must be allowed and the 
decree of the trial Court restored. | 

lt has been urged on the side of the 
defendant-respondent that he is entitled to 
some equities by reason of the alleged dis- 
charge of the mortgage binding on the 
plaint site by one of nis vendors, viz., 
Sabapathi Achari. This claim to equity 
was not put forward in the written state- 
ment nor is it referred to in the judgments 
of the two Courts below. I donot think it 
is open to the defendant to raise “such a 
contention fur the first time in second ap- 
peal especially when the claim requires 
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for its determination, the determination of 
a question of fact. No issue has been 
framed about the alleged discharge though 
sometbing has been said in the judgment 
of the trial Gourt. Iam -uaable, therefore, 
to accede to the request of the defendants- 
respondents’ Advocate to remand the 
entire suit for fresh disposal so as to enable 
him to raise this new claim. It must not 
be taken that there has been any decision 
adverse to this claim in this litigation, and 
if it is open to the defendant to agitate 
this claim in a separate suit, nothing that 
has been said by me on this point must 
“be deemed to stand in his way. I am not 
prepared to allow this claim to be raised 
for the first time in the stage of second 
appeal. 

The result is the decree of the lower 
Appellate Court is set aside and the decree 
of the trial Oourt is restored. The appel- 
“lant is entitled to his costs in this Court 
and the Court below. 

Leave to appeal is refused. 


N.N. Appeal allowed. 


pa 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Revision Application No. 42 of 1934 
July 13, 1937 
Rouponanp, J. U. AND Loso, A. J. O. 
Firm THAKURDAS MULCHAND—~ 
APPLICANTS 


versus 
Firem UTTAMSING ARJANSING— 
OPPONENTS 

Jurisdiction—Goodasuppplied by agent to principal 
—Recovery of commission—Suit, where should be 
filed— Principal and agent, ; 

The agent is entitled to filea suitfor recovery 
of the amount due to him in respect of the busi- 
ness done by him as agent atthe place where he 
carried on his business. The presumption in such 
cases 16 that a part of the cause of action arises 
in the place where the agent carries on his business 
as he is required to do a part of the work of agency 
in that place. ` 
"Firm of commission agents at Shikarpur had 
their branch at Duzdap. The firm worked as com- 
mission agents for another firm at Amritsar. Agent 
firm gave instiuctions to their branch at Duzdap to 
buy goods and forwaid them to the principal firm 
on account of agent firm at Shikarpur: 

Held, that the agent fiim at Amritsar and not 
its branch had the right to sue for commission for 
goods supplied and, therefore, this fım could file 
euit at Shikarpur, where it carried on business and 
from where it placed the order of the principal 
firm, 

O. R. A. from an order of the Judge, 
Small*Cause Court, Shikarpur, dated Janu- 
ary 31, 1934, 
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Messrs. Srikishindas H. Lul:a, fcr the 


Applicants, o 4 
Mr. Radheyial Aggarwal, for the Op- 
ponents. 
Rupchand, J. C.—The facts giving 


rise to this revision application are as 
follows: The plaintiffs carry on business at 
Shikarpur through their managing partner 
Thakurdas, son of Mulchand. They -have 
also got branches in Duzdap aud other 
places which are managed by their gumashta 
partners. They tiled the present suit 
against the firm of Uttamsing Arjansing 
who carry on business at Amritsar, for 
recovery of Rs. 234-7-3 said eto be the 
value of 22 tolas of saffron supplied by 
them as commission agents and for com- 
mission earned as such agent. It appears 
that the saffron was purchased under instruc- 
tions of the plaintiffs by their manager 
at Duzdap and sent direct to Amritsar. 
In the plaint which seems to have been 
very badly drafted, the plaintifs at- 
tempted to give jurisdiction to the Shikar- 
pur Court by making certain allega- 
tions of fact which were on the one hand 
unnecessary and on the other not true. 
One of those allegations is this: 

“The plaintifis’ firm spending their own money 
purchased the saffron on Chet Vadi Sth, Sambat 1966, 
corresponding to March 22, 1930, and despatched the 
same from Shikarpur tothe defendant's firm at 
Amritsar.” 

Tne defence filed on behalf of the defend- 
ants was disingenuous. In paras. 1 to 8 
the defendants denied categorically each 
and every allegation in the plaint and 
contended that the Shikarpur Court had no 
jurisdiction to try the suit. In para. 9 
they gave their own version of the tran- 
saction. That paragraph reads as follows: 

“The real facts are these: The” plaintiff's man 
visited the defendant at his shop at Amritsar and 
requestéd the defendant to have business connections 
with the plaintiff saying that they would supply the 
defenuant with good saffron from Duzdap. There- 
uponthe defendant replied tohim that he stocked 
goods of high quality athis shop and did not sell 
inferior stuf and that, therefore, if the plaintiff 
wanted to supply saffron, the defendant would 
purchase dry sujerior saffron leaves free from, 
powdered stuff after examining and approving of 
the same at Amritsar, Thereafter the plaintiff 
despaicheda parcel from Duzdap to the defendant's 
shop. On airival of the parcel, the defendant found 
that it contained inferior stuff. He at once infosmed 
the plaintiff, sent the goods back and wrote to him . 
several letters thathis stuff was inferior and that, 
therefore, the defendant had no concern therewith. 
Butthe plaintiff didnot pay any heed, nor did he 
take delivery of the goods which went back to the 
defendant. Under these circumstances it is quite 
clear that the defendant is inno way liable to the ` 
plaintiff for the goods cr the price thereof.” 

The learned Judge tried the issue of 
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jurisdiction as a preliminary iscue and 
Game to the conclusion that he had no 
jurisdiction. The reasons given by him 
are, firstly, that the story of the plaintiffs 
that the defendant had come to Shikarpur 
to place the order for saffron was false and 
that asa matter of fact the plaintifi’s son 
had gone to Amritsar to secure the order. 
After recording a finding to that effect, the 


learned Judge has said : 

“I therefore hold that the contract was made and 
was to be performed at Amritsar. Thereis no 
evidence led to prove that payment was to be made 
here (Shikarpur).” in. 
and after quoting certain authorities he 
has said: e 
. “TheCommon Law rule that a debtor must seek 
out his creditor has no application to a case between 
principal and agent. So also the principles applic- 
able toa buyer and seller will not be applicable to 
principal and agent. I, therefore, hold that this 
Court has no jurisdiction and direct that the plaint 
Ly returned to plaintiff for presentation to proper 

‘ourt,” 


Now, it is clear from the above order 
that the learned Judge had clearly in view 
that the relations between the plaintiffs 
and the defendants were those of an agent 
and principal. That being so, the ordinary 
rule prevails that the agent is entitled to 
file a suit for recovery of the amount due 
to him in respect of the business done by 
him as agent at the place where he carried 
on his business. The presumption in such 
cases is that a part of the cause of action 
arises in the place where the agent carries 
on his business as he is required to doa 
part of the work of agency in that place. 

It has been argued on behalf of the defen- 
dants that as the goods were supplied to 
them from Duzdap direct, the plaintiffs 
could, not file the suit at Shikarpur. But 
the obvious answer to that argument is 
that the contract of agency was between 
the Shikarpur firm and the defendants. 
The Shikarpur firm had, no doubt, tu secure 
goods for the defendants at Duzdap, but 
there was no allegation much less proof to 
the effect that the contract of agency 
although established through ‘Vikam, one 
of the plaintifis residing in Shikarpur, was 
a contract of agency between the Duzdap 
firm and the defendanis. If that had been 
their case they should have’ said so. Ifin 
consequence of the contract of agency 
being made between the plaintiffs’ Shikar- 
pur tirm and the defendants, the plaintiffs’ 
Shikarpur firm gave instructions to their 
Duzdap branch to buy the goods on 
account of the defendants and forward 
them to the defendants on acccunt cf the 
Shikarpur firm, the plaintifis’ firm and not 
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the Duzdap firm had the right of suit. 
That being sc, it was within the compe- 
tence of the Shikarpur firm to file a suit at 
Shikarpur where they themselves, carried 
on business and fron where they placed 
the order of the defendants as their com- 
mission agents. As the case has been 
decided on the point cf jurisd:clion alone, 
we do not propose to say anything with 
regard to the allegations contained in 
para. 9 of the written siatement. If the 
story given by the defendants is true, 
namely that the plaintiffs had not been 
supplied the goods according to their 
instructions, it will be opea to them to 
prove their allegations when the case is 
preceeded on the merits. There is a defi- 
nite finding of the lower Court that the 
contract between the parties was that of 
agent and principal. That being so, we 
hold that the Shikarpur Court had juris- 
diction to entertain the suit as framed and | 
we accordingly remand the case to the 
trial Court for consideration of the remain- 
ing points in dispute. As the plaint is 
badly drawn up and as the plaintiffs 
attempted to give jurisdiction to the Court 
by perjured evidence, we order that each 
purty should bear his own costs up-to-date. 
D. Case remanded. 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 370 of 
1937 
June 1, 1937 
JAOK, J. 

RAM RATAN LALU—Aocousep-— 
PRTITIONEIS 
versus 
CHAIRMAN or Tar ASANSOLE MUNIvI- 
PALITY—Opposite Party 
Bengal Municipal Act (XV of 1932 as amended), 
s. 326—Person removing partition wall—Cubical 
capacity of building not aliered—Person, if comes 

under s. 326. 

Clause (2) of s, 326, Bengal Municipal Act, only 
refers to increase in cubical capacity of a building 
or any part thereof. 

Mere removing of the partition wall. and thus 
increasing the area of the room, does not neces- 
sarily result in the increase of the cubical capacity 
of the building as distinguished frum the rvoms 
within the building. Unless it is shown that the 
cubical capacity of the building has been altered, the 
accused cannot come under the provisions of s. 326. 

Mr. Sudhansu Sekhar Mucheryi, for wne 
Petitioner. 

Mr. Subodh Chandra Sen, for the Opposite 
Party. . 

Order.—This Rule was issued calling 
upon the District Magistrate of Burdwau 
and on the Onairman of the Asansole 
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Municipality to show cause why the order 
convicting the petitioner under s. 501, 
Bengal Municipal Act, read with s. 326 
of the same Act, and sentencing him to 
pay a fine of Rs, 100 should not be set 
aside. The facts against the petitioner 
are that in contravention of s. 326, 
Bengal Municipal Act, he rémoved two 
Partition walls within his premises and 
thereby made material alterations in the 
building without the permission of the 
Commissioners as required under s. 501 
which lays down that alteration or addi 
tion in or to a building shall be deemed 
to be material if it increases or decreases 
the height of the area covered by or ihe 
cubical capacity of the building or any 
part thereof. ‘lhe accused in this case 
has been found by the trial Court to have 
increased the cubical capacity of a part 
. of the building without written pérmissicn 
_ of the Commissicners. The lower Appellate 
Court has found that tke cubical capacity 
of the room affected by the removal of 
the partition wall has been increased. 
“ The question then is, whether by removing 
the partition walls and thereby increasing 
the size of the room, there has been a 
material alteration caused within the 
meaning of s. 326. Clause (2) of s. 326 
only refere to increase in cubical capacity 
of a building or any part thereof. The 
second portion of sub-cl. (a) refers to 
reduction of height or cubical capacity of 
any room in the building. By merely remov- 
ing ihe partition wall the area of the room 
is increased. It does not necessarily result in 
the increase olehe cubical capacity of the 
building as distinguished from the rocms 
within the building: unless it has been 
shown that the cubical capacity of the 
building has been increased, the petitioner 
would not come under the provisions of 
s 326. In this casethere is only the find- 
ing that tLe cubical capacity of the rooms 
has been affected, tlLere is no tinding that 
the cubical capacity of the building has been 
affected. Ordinarily, the cubical capacity 
of a buildingis not affected by removal 
of partition walls, of course, removal of 
partition walls might come under cl. (3) 
of s. 326, bw there is no allegaticn in this 
case that the safety or stability or pcsi- 
tion or sanitary condition has been 
affected by the remcval cf these walls. 
In these circumstances the Kule is made 
absolute , tLe conviction and sentence must 
be Set aside, and the fines, if paid, must 
be refunded. | i 


D. Rule made absolute, 
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PATNA HIGH COURT 
Letters Patent Appeal No. 18 of 1986 
August 26, 1937 
COURTNEY- TERRELL, U. J. AND MANonAR 
LALL, J. 
Shaikh RAMZAN ALI—DEFENDaNT— 
APPELLANT 
versus 
Babu LAL SINGH—PLatntTirF— 
RESPONDENT 

Deed—Consti uction—Words in document, if can be 
construed in light of statement in plaint in suit on 
such document—Mortgage—Construction—Mortgagor 
mortgaging his right to recover rent—~Mortgage, if 
one of interest in immovable property. 

Where the point, ia, one solely of the mean- 
ing of the words which described the mwortgag- 
ed property, it is erroneous to interpret these words 
by certain statements inthe plaint inthe suit on 
such document, which suit came into existence some 
years later. 

A mortgagor mortgaged his right to recover rent 
frcm the tenant in respectof certain holding and 
the deed madea reference tothe area of such hold- 
ing andthe amount of rent due thereof: 

Held, that the mortgage, though merely of a right 
to recover rent, was really a mortgage of an inter- 
est in immovable property as the rent was the first 
charge in holding: 

L. P. A. from ihe decision of Mr. 
Justice Dhavle, dated April 15, 1936. 

Mr. Sarjoo Prasad, for the Appellant. 

Messrs. S. N. Ray and G. B. Sahai, for the 
Respondent. 

Courtney-Terrell, C. d.—The suit out of 
which this Letters Patent Appeal has arisen 
and in which the defendant is the appel- 
lant before us, was brought by the plain- 
tiff to enforce a mortgage bond to secure 


sum of Rs. 200, and the question in 


dispute in this appeal is as to what was the 
nature of the property mortgaged. As trans- 
lated, the mortgaged property was : 

“Theentire mukarrari rent of Rs. 100 per year 
payable by Shaikh Latif Hussain of Shahganj under 
a kabuliyat of June1913, in respect of 11°31 acres 
of lakhraj jagir, naqdi kasht land and manhunda 
rice. 

lf the mortgaged property is to be cons 
sidered merely as an actionable claim, then 
it is clear that a six years’ limitation lay 
in respect of the plaintiffs right of suit. 
If on the other hand itis the mortgage of 
an interest in immovable property, a 12 
years’, limitation exists. The point, there- 
fore, is cne solely of the meaning of the 
words which described the mortgaget pro- 
perty. The learned Subordinate Judge 
from whom a second appeal was carried to 
a single Judge of this Court endeavcured to 
interpret these words by certain statements 


. in the plaint which came into existence 


some years later. Needless to say, this 
process of construction is entirely errone- 
ous. The learned Judge, who heard the 


case in second appeal, interpreted the words 
and swith his interpretation I entirely agree: 
Indeed the matter seems to me beyond any 
dispute whatever. The reference to the 
document giving the mortgagor the right 
to recover rent from the tenant, the re- 
ference to the area mortgaged and the 
amount of the rent make it perfectly clear 
that what was mortgaged was the mort- 
gagor’s right to recover the rent from the 
tenant. Rent isa first charge upon land. 
This was a mortgage of the landlord’s 
right together with the landlord’s charge 
and it is therefore a mortgage of an in- 
terest in immovable property, and how any 
argument can be maintained to the con- 
trary somewhat puzzles me. The learned 
Judge's interpretation was correct and this 
appeal should be dismissed with costs. 
Manohar Lall, J.—I entirely agree. 
D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Criminal Appeals No. 162, 189 
and 210 and Criminal Revision Nos. 592 of 
1937 
July 20, 1937 
MoNair AND Biswas, JJ, 
GOLOKE BEBARI TAKAL AND OTHERS — 
APPELLANTS 
versus 
EMPEROR—RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 418 
(L), 410, 536, 236, 237,258 (2)—Trial by jury when it 
ought to be by assessors—Appeal on fact, if maintain- 
able—Accused charged with murder — Different 
conspiracy or minor offence, y can be proved— 
“Minor” offence, meaning of—Charge of conspiracy 
with two objects —Conspiracy with only one of them, 
if necessarily minor offence Penal Code (Act XLV 
of 1860), ss. 364, 120-B — Conviction under s. 364— 
Essentials for — Conspiracy relating to overt acts— 
Overt acts amounting to offence—Proper procedure— 
Evidence Act (I of 1872), s. 8—Trial for conspiracy 
to murder — Written complaint by deceased to Sub- 
Divisional Officer regarding apprehension to his life— 
Admissibility—Criminal trial—Evidence—Discovery 
of parts of deceased several days after murder—Con- 
spirators, if can be connected with it— Proof of 
criminal conspiracy — Nature of — Trial by jury— 
Charge — Evidence must be marshalled and not 
catalogued—~Hffect of acquittal stated—Interpretation 
of Statutes—Two constructions — Which to be fol- 
lowed. 

Per Biswas, J. (McNair, J., contra) Trial by 
juryig not necessarily and in all circumstances 
a “privilege” which the accused js bound to 
accept as such, or which mustbe presumed asa 
matter of law tobe so “beneficial” as may be thrust 
onhim. If itisa question of choice, it should be for 
the accused and the accused alone to make the 
election. It may bethat it was the policy but not 
intention of the Legislature to treat trial by jury as a 
privilege. A jury trial would be a privilege only 
if and to the extent it could be regarded as sacrosanct, 
not where no finality attaches to it as in a Sessions 
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trial held in a High Court, Any sentimental advante 
age that may be supposed to be inherentin such a 
mode. of trial on notions derived from British eriminal 
jurisprudence, would be far outweighed by the 
“liabilities” incident thereto, in so far as it tended 
to ‘affect’ the right of appeal. Where, therefore, 
through no fault of hisa trial by jury is imposed on 
an accused person in disregard of the express pro- 
visions of the statute which entitle him asof right to 
a trial with the aid of assessors, it would be a mani- 
fest injustice to deprive him of aright of appeal 
which he would otherwise have had under the law. 
Such a result should be avoided by all means, unless 
of course this is necessitated by the constraining 
language of the Code The words “where the trial 
was by jury” ins. 418 (1), Criminal Procedure Oode 
admit of two meanings and they must mean “where 
the trial in fact was by jury”, and “whore the trial was 
lawfully by jury.” Emperor v. Parbushankar (2), dis- 
sented from [p. 76, col. 1; p. 79, col. 1) 

Section 536, Oriminal Procedure Code, merely 
cures an admitted irregalarity in procedure, but 
even so it says nothing as to whether a trial 
which should have been a trial with the aid 
of assessors but was in fact held by a jury 
should be deemed to have been held as a valid trial by 
jury, or conversely whether a trial which should 
have been by jury but was actually held with the aid 
of assessors should be deemed a valid trial with 
assessors. In any case s. 536 doesnot and cannot 
affect the right of appeal which is governed by s, 418 
(1) read with s. 410. Where the trial ends in an 
‘acquittal, and there is or is not an appeal by the 
Local Government, there will be obviously no pre- 
judice, and the trial may stand. But where it ends 
in aconviction, and the accused appeals, and the ac- 
cused is sought to be shut out of an appeal on facte 
he will certainly have been prejudiced, and on a 
strict reading of s. 536 (1) the trial will be incur. 
ably bad. Torender the trial valid in such a case 
the right of appeal on facts would indeed have to be 
conceded. Prejudice may arise also in another way, 
wherethe Judge takes a view more favourable to 
m arona D aay but is unable to give effect 

o it because the trial isa trial by jury, 
2; p. 80, col. 1.] TS LR PR coL 

[Case-law discussed.) 

Per McNair, J.—The princip on which a. 418 is 
founded is that once the jary have come to a decision 
on a question of fact, that decision is final and cannot 
be challenged either by the Judge of first instance 
or by the Judges in the Oourt of Appeal. Ina trial 
with assessors, the Judge is the Judge of fact, though 
his decision is aided by the expression of opinion of 
the assessors, and his decision on questions of fact is 
liable to challenge. The accused has secured, as 
a result of being tried by a jury when he ought to 
have been tried with the aid of assessors, a privilege 
as valuable as, ifnot more valuable than, the right of 
appeal on facts. Emperor v. Parbushankar 2), fol- 
lowed. [p. 71, col. L] ve 

The uncertainty contemplated by s. 236, Oriminal 
Procedure (ode, must be an uncertainty arising out of 
a postulated set of facts, not an uncertainty regard- 
ing the facts which the prosecution may be ultimate- 
ly able toestablish. Section 23/ does not deal with a 
case where the evidence falls short of proving the 
offence which ths prosecution had set out to prove; 
that would be governed by s, 238 if it could be made 
to apply. The conspiracy must be established as 

charged and the prosecution is not entitled to prove 
a different conspiracy in furtherance of a eninor 
offence. Nor can the prosecution, conspiracy. failing, 
ask for aconviction for one or more of the offences 
alleged to constitute the object of the conspiracy, or 
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for any minor offence. Meher Sheikh v. Emperor 
(24) and Istahar Khondkar v. Emperor (25), relied 
on. [p. 82, col, 1: p 72, cola. 1 & 2; p. 81, col. 2.] 

The words “minor offence” have not been defined 
in the Code. Wherea conspiracy with two different 
objects is alleged, it is by no means certain that a 
conspiracy with only one of these objects will bea 
“minor offence’; each would bea distinct conspiracy 
by itself involving a distinct agreement as the gist 

“of the offence and not related to the other as principal 
or subsidiary to it. Nor can it be said that where 
an offence is alleged to constitute the object of a con- 
spiracy as charged, a conspiracy to commit a minor 
offence will bea minor offence within the meaning of 
s. 238 (2), Criminal Procedure Code, Much less can 
it be contended that an offence (or an offence minor 
to it) alleged to constitute the object of a conspiracy 
is a minor offence to the offence of conspiracy. [p. 
82, cols. 1 & 2.] 

For a conviction under s, 364, Penal Code, it is 
necessary to show that there was a pre-conceived plan 
for committing the murder. [p. 70, col. 1.] 

Where proof of the conspiracy is sought to be rested 
on proof of participation in an overt act which itself 
amounts to an offence,the proper course is to put the 
accused on trial for that offence. It is not right in 
such acase to charge conspiracy on the off-chance 
of being able to secure a conviction for the overt act. 
That would lead to a misuse of the provisions of 
s. 1£0-B, Penal Code, which the Uourts have always de- 
precated. It would in fact offend against a well-settled 
rule that when evidence at the disposal of the prosecu- 
tion is insufficient to secure u conviction forthe crime 
committed, it is inexpedient, even though it may 
be lawful, to prosecute the accused for a conspiracy 
the proof whereof really rests on the establishment of 
the very crime. [p. 82, col, 2. 

A written complaint by the deceased to theS.D O. 
stating that he apprehended danger to his 
life, liberty and reputation, would be admissible in a 
trialfor conspiracy tomurder the deceased under 
s, &, Evidence Act, of conduct of the deceased, an 
offence against whom was the subject of the trial 
such conduct being influenced by his fear of injury. 
Emperor v. Manchan Khan (8), relied on. [p. 71, 

- col 2. 
ES l trial for cofspiracy to murder the mere fact 
that parts of the deceased's body or any of his be- 
longings, assuming that they were identified as his, 
were found several days after the alleged murder, it 
may be concealed or scattered in suspicious circum- 
stances, would not by itself establish any connection 
of these with any of the supposed conspirators. 
Some evidence aliunde, _ direct or circumstantial, 
showing such connection is in fact required before 
a conspiracy could be deduced therefrom. Con- 
spiracy is generally a matter of inference deduced 
from certain criminal acts of the parties accused, 
done in pursuance of an apparent criminal purpose 
in common between them. The acts and declara- 
tion must be acts and declaration of some member or 
members of the conspiracy, and the circumstances 
from which conspiracy ie sought tobe deduced must 
be circumstances with which some members of the 
conspiracy are shown to be connected. [p. 84, cols, 
2. 

4 Ga iagad of the witnesses may be usefulin a 
way, but it can never be a substitute for mar- 

shalling ofthe evidence, point by point, which is so 
necessary for presenting to the jury a complete 
pickure with all its lights and its shades. [p. 53, col. 


a. Biswas, J.—It is a very dangerous principle 
to adopt to regard a verdict of not guilty as not full 
establishing the innocence of the person to whom it 
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akan Rea v. Plummer (33), 
col. L . 
Per Biswas, J.—Where on the words of an enact- 
ment two constructions are open the Court may adopt, 
the more reasonable or beneficial of the two, or the 
one which is the more likely to avoid a manifest in- 
justice. [p. 80, col. 1) 

Messrs. Hiralal Ganguli, Sudhir Ch. 
Chaudhuri and Radha Nath Das (in No. 162) 
Sudhansu Sekhor Mukherjee and Nripendra 
Nath Dutta Roy (in No. 189) Sudhansu Sek- 
hor Mukherjee, Dhirendra Mohan Sen and 
P. Burman (in No. 210), for the Appellants. 

Mr. Sudhansu Sekhor Mukherjee (in 
No. 592) Amicus Curie, for the Accused. 

Messrs. D. N. Bhattachorjee’ and Lalit 
Mohan Sanyal, for the Crown, s 

McNair, J.—These three appeals have 
been heard together. Nine persons in 
all were put upon their trialin connection 
with the murder of a doctor, named Amulya 
Sankar Ohakravarti. There was a common 
charge against them all under s. 120-B 
read with gs. 302 and 201, Penal Uode. 
Two of them were also charged with a 
substantive offence each accused Upendra 
Nath Dutt, a Sub-Inspector of Police, 
under s. 204 and accused Bazlar Rahaman 
under s. 364. Thetrial was by jury. By 
a majority verdict, five of the accused, 
namely Upendra Nath Chakravarti (No. 2), 
Bazlar Rahaman (No. 6), Bejoy Kristo 
Roy (No. 7), Benoy Bhusan Roy (No. 8) 
and Upendra Nath Dutt (No. 9) were 
found nct guilty of the main charge of 
conspiracy, but the remaining four, Goloke 
Behari Takal (No. 1), Kalipada Bag (No. 3) 
Shamapada Bag (No. 4) and Khalil Mal 
(No. 5) were found guilty. The learned 
Sessions Judge accepted the verdict and 
acquitted the first five, while he convicted 
the other four and sentenced them each to 
transportation for life under s. 120 B read 
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relied on. [p. 84, 


with ss. 302 and 201. The jury by a 
majority also found Upendra Nath Dutt 
(No.9, guilty under s. 204 and Bazlar 
Rahaman (No. 6) under s. 364. Accepting 


this verdict, the learned Judge sentenced 


Upendra Nath Dutt to pay a fine of 
Rs. 200, in default, to undergo rigorous 
imprisonment for six months and Bazlar 


Rahaman to rigorous imprisoment ` for 
Six of the accused have 
thus been convicted, and all of them have 
appealed to this Court, excepting Bazlar 
Rahaman. Appeal No. 162 of 1937 is by 
Goloke Behari Takal, Appeal No. 189 of 1937 
is by Kalipada Bag, Shamapada Bag, and 
Khalil Maland Appeal No. 210 of 1937 is 
by the Sub-Inspector Upendra Nath Dutt. 
Mr. Hiralal Ganguli appears for the appel- 
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lant in the first appeal and Mr. Sudhansa 
Sekhor Mukherjee for the appellants in 
the other two appeals. Mr. D. N. Bhatta- 
charjee represents the Orown in all the 
Cages, 

The accused had been first placed on 
their trial before Mr. S. N. Guha Roy, 
Additional Sessions Judge of Howrah, and 
a special jury ofthe nine persons. In th: 


course of the trial an application was made . 


by the Crown to this Court for discharging 
the jury and ordering a new trial, but this 
was rejected. One ofthe jurors died later 
and the same object was thereby indirectly 
secured. A fresh trial commenced before 
another Additional Sessions Judge, Mr. 
S. Chakravarti, with a new special jury 
of nine, with the result already stated. 
Seventy five witnesses in all were examined 
on behalf of the prosecution of whom 37 
had been examined at the previous trial. 
Tho defence did not examine any witnesses. 
The trial before Mr. S. Chakravarti cvm- 
menced on December 1, 1936, and ended 
on February 3, 1937. 

The prosecution case very briefly stated 
was this: The deceased who was an 
M. B. of the Calcutta University of a few 
years’ standing was practising in a village 
known as Basantapur within the jurisdiction 
of the Amta Police Station in the District 
of Howrah. He was staying at the time 
in the house of Goloke Behari Takal, 
accused No. 1 in the case and appellant in 
Appeal No. 182. He was missed on and 
from the evening of Sunday, September 
29, 1935. The last that was seen of him 
that evening was in an arum thicket 
(kachu-ban) in the village, a few feet away 
from the road side, where according to 
three eye-witnesses he was being assaulted 
with short elubs or khetis. Eight or nine 
days later, a severed human thigh and 
full human arm without the palm anda 
few bones were discovered in a neigh- 
bouring field called Harishpur. This was 
followed bysubsequent finds of a human 
spinalcolamn on January 2, 1936, and of 
pieces of a human skull, jaw and five 
teeth,on February 24, 1936. It is said these 
dismembered paris were all parts of the 
missing doctor's body. A bicycle was also 
recovered from a bil koown as Danrapur 
tank on December 30, 1935, and a silk 
shirt and a genji on January 2, 1936. 
These arlicles were all said to have belonged 
to the doctor. The main charge against 
the nine accused was framed in the follow- 
ing terms: 

“That you, between the beginning of Bhadra of 
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1312 B. S. till the end of Aswin of the same year 
corresponding to middle of August 1935, till middle 
of October 1935, at Basantapur, Ohaldakhali, Penro, 
Danrapur, Harishpur, Amta within Amta Police 
Station and other places, were parties to a crimi- 
nal conspiracy amongst yourselves and with Abir 
Kaji absconder, Satis Banerjee, Monmotha Ghose, 
Anil Bhusan Roy, Suren Patra and others known 
and unknown, to commit murder of Dr. Amulya 
Sankar Ohakravarti of Basantapur and to cause the 
evidence of that murder to disappear with a view 
to screen yourselves and other conspirators and in 
pursuance of that conspiracy the murder of the 
said Dr, Amulya Sankar Ohakravarti was committed 
by the members of the conspiracy and the dead 
body was cut into piecas—~in some cases beyond 
recognition—and scattered and concealed, and other 
belongings of the said dostor, e, g„ the shirt, 
the gengi, the cycle and other articles, which the 
doctor had on his person at the time ofthe mur- 
der, were also concealed with the intention of 
causing the evidence of murder to disappaar, and 
by other acts the disappearance of the evidenca 
of murder was helped with a view to sereen your- 
selves and other conspirators, and thereby com- 
mitted an offence punishable undor ss, 190B-302 and 
201, Penal Code, and within the cognizance of the 
Oourt of Session. 


Tt will be seen: (1) that the charge 
covered a period from lst Bradra to 30th 
Aswin 1315B. S, i. 2, from Augas: 18 
to October 17, 1935; (2) taat tae coaspi- 
racy was one amongst the accused and with 
persons known and unknown; (3) that the 
conspiracy was one t3 commit murder and 
cause evidence of the murder to disapp2ar; 
and (4) that in pursuance of the coaspi- 
racy, the murder was actually committed 
and evidence made to disappear. The cone 
spiracy charged was in fact one single con- 
spiracy to commit murder and: to cause 
evidence of murder to disappear, and though 
being a conspiracy to commit an offence 
or offences, it was not necessary under the 
Proviso to s. 120-A to allege or prove 
overt acts, the prosecution till set out in 
the charge the overt acts constituting the 
offences in respect of which the conspiracy 
was charged. No substantive charge was 
however, laid in respect of the main offen 
ces, although it was detinitely the prosecu- 
tion case that the murder had been 
committed by the members of the conspi- 
racy: 

It may be useful at this stage to givea 
few relevant facts and dates. As already 
stated, the deceased doctor was missed 
since the evening of Sunday, September 29 
1935. His wife had been staying with him 
at the time with two infant daugaters in 
Goloke Behari Takal’s house at Basantapar 
but his brother and osher relatives were 
in Calcutta. The first report that he was 
missing was given to the doctor's brother 
Nirmal Sankar Chakravarti (P. W. No. 1) 
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in Calcutta on October 1, by bis compoun- 
der Matilal Roy (P. W. No. 64). Matilal Roy 
was again in Calcutta on October 2, to 
fetch the brother, and returned the next 
day (October 3), with Nirmal Sankar and 
another person named Haro Mohan Rakshit, 
a friend of the deceased. On the way, 
they were joined in the train by Mustan 
Ali Mallick (P. W. No. 48), Vice-Fresident of 
the Basantapur Union Board, who was also 
a great friend of the missing doctor. These 
persons, along with ancther friend of the 
deceased, Shyamkinkar Banerjee (P. W. 
No. 37), all went io Amta Thana the same 
day. Itmay be mentioned here that these 
two men Mustan Ali Mullick and Shyam- 
kinkar Banerjee with two others, Basan 
Khotal (P. W. Ne. 38) and Rohini Chakra- 
varti (P. W. No. 40), both of Basantapur, 
are charged by the defence as having 
been mainly responsible for engineering 
the prosecution case : they are all said to 
be the bitter enemies of one or more of 
the accused. The party reached the thana 
at about 3 P. M., but the officer in charge, 
Sub-Inspector Upendra Nath Dutt (accused 
No. 9), was not there atthe time. Nirmal 
Sankar here lodged the first information 
and according to the evidence of Nirmal, 
Mustan Aliand Shyamkinkar, he named 7 
persons whom he suspected as having 
either murdered or confined his brother. 
Nirmal admits that he gave these 
names on information supplied by Mustan 
Ali and others. 

In the absence of the officer in charge, 
the ejahar was taken down by A. S. I, 
Keshablal Dag (P. W. No. 50). It is said 
that this A.S. I. recorded this informa- 
tion on a loose sheet of paper which was 
afterwards thrown away and a mere miss- 
ing report entered inthe diary under the 
orders of the second S. I. Aswini K. Sandar 
(P. W. No. 65). On the same date Haro 
Mohan Rakshit (since deceased) brought 
down the doctor's wife from Basantapur 
to Calcutta. The next day (October 4), 
Nirmal Sankar filed a petition (Ex. 1) 
before the D. S. P., Howrah (P. W. 
No. 46), praying that an officer of the 
Detective Department might be deput- 
ed to take upthe investigation. He stated 
that from information received from some 
local people, there was no doubt that 
his brother has been killed, and he actual- 
ly mentioned the names of seven persons 
as “strongly suspected in the murder”. 
They included five of the accused, namely 
Goloke Takal (No. 1), Upendra Chakravarti 
(No. 2), Kalipada Bag (No.3) Shamapada 
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Bag (No. 4 and Benoy Bhusan Roy (No. 8). 
Accused No.3 Khalil Mal's name was not 
in this petition. The reason he gave in the 
petition for lis prayer was that “there 
was every possible chance of the dead 
body being discovered" and that “a wide 
conspiracy had been made to do away with 
his brother”. The D. S. P. endorsed an 
order on the petition asking the O. CO. 
Amta P. S to ‘look into this, take up a 
case and investigate”. The officer in charge: 
was the accused Upendra Nath Dutt, and 
on the next day (October 5), Nirmal took 
the D. S. P's order to him at Amta. One 
Sudhir Chandra Bose (P. W. Mo. 67), another 
friend of the missing doctor, was ‘with 
Nirmal. It is said that the Sub-Inspector, 
after detaining these persons for a long 
time at the Thana, made a move to Besanta- 
pur in the evening, and left that village 
after a very slipshod enquiry. At the sug- 
gestion of the Sub-Inspector, Nirmal and 
Sudhir passed the night at Mustan Ali Mulli- 
ck's house. During the night, Mustan is said 
to have divulged certain facts to Nirmal 
and Sudhir which led them to believe that 
they could not expect any assistance from 
the Sub-Inspector in the matter of the in- 
vestigation. 

It appears that earlier in the day on the 
same date (October 5), A. S. I. Ashutosh Das. 
(P. W. No. 49) had been deputed to Basanta- 
pur by the Sub-Inspector, and on the way 
Mustan Ali pointed out to him the arum 
thicket, where he saw the arum slightly 
broken. According to Shyamkinkar Baner- 
jee (P. W. No. 37), he had noticed some 
marks of struggle in this thicket the pre- 
vious morning. Mustan Ali showed these 
marks to Sudhir (P. W. No. 67) on the morn- 
ing of October 6. At mid-day on this date 
Nirmal and Sudhir left Basantapur for 
Oalcutta. According to a statement elicited 
from Sudhir Bose in cross-examination at 
the previous trial (as P. W. No.3), Matilal 
Roy came to Calcutta on the next day (Octo- 
ber 7), and reported that a jackal had dug 
out something which was a part of a human 
body, but which he added was not the 
doctor's. The defence complain that the 
jury's attenticn was not directed to thie 
statement. On the same day (Octpber 7), 
Nirmal Sankar submitted another petition 
to the S. P., Howrah, through the Circle Iw 
spector of Uluberia, Jatindra Mohan Deb 
(P. W. No. 63), asking that an officer mighf 
be deputed toinvestigate into the case th= 
roughly. He stated that he had been tc 
Basantapur and searched for his brother ai 
various places, butcould not get any trace 
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of him, and he suspected foul play. It is 
just as* well that the endorsement made 
by tke Qircle Inspector on this petition 
under date October 8, 1937, be set out 
here: 

“To S.P. This is a serious matter, and a thorough 
and prolonged enquiry is necessary to ascertain the 
truth. On September 23, 1935, the doctor filed a 
petition before the S, D. O. stating that his life was 
in danger. He also made some serious allegations 
against the O. O, S. I. Upendra Nath Dutt ..In 
view of these circumstances D. D. I. may be asked to 
depute an officer to make a sifting enquiry.” 


On this, the S. P. noted to D. D. I. 
“Please depute one of your officers at once.’ 
The next day (October 8), Nirmal received 
a telegr8m frem Mustan Ali Mullick from 
Amta Thana in Calcutta: “Dead body 
found out. Come.”": (Exhibit 3). With 
that message, Nirmal, accompanied by his 
father-in-law and another relative, hastened 
to the Circle Inspector's house at Uttarpara, 
but not finding him there traced him at his 
father-in-law’s place in Calcutta. This was 
about 1-40 a.m. in the morning of Octo- 
ber 9. On this day a Police party con- 
sisting of the Circle Inspector and a O. T. D. 
Officer, Panchanon Ghose, attached to 
the Howrah Detective Department (P. W. 
No. 74), accompanied by Nirmal, his father- 
in-law and Sudhir Bose (P. W. No. 67), 
came to Basantapur and proceeded to Hari- 
shpur field where a number of village folk 
had already collected. S. I. Upendra 
Nath Dutt was also with them. Here 
they found a severed human thigh and 
a human arm (minus the palm) and a 
few bones, and also noticed certain marks 
on an ail or ridge and blood spots on grass. 
It is said that witnesses Matilal Roy 
(P. W. No. 64) Bhim Bahadur (P. W. No. 66), 
Shyamkinkar (P. W. No. 37) Mustan Ali 
(P. W. No. 48) and Basan Khotel (P. W. 
No. 38) had noticed these marks the pre- 
vious day. Panchanon Ghose's evidence is 
that he took charge of the investigation 
under the verbal orders of the Circle In- 
spector in Harishpur field on this date. 
While here, Panchanon saw a piece of 
paper in Upendra’s hand which the 
latter admitted to be a statement 
made to him by Mustan Ali regarding 
the case on the previous day. This is 
the statement which accused Upendra Nath 
Dutt is alleged to have secreted or des- 
troyed and in respect of which the specific 
charge under s. 204, Indian Penal Code, 
bas been brought against him. Panchanon 
himself held an inquest over the fragments 
of the dead body on the spot. Tne inquest 
report is said to have been signed by 
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Shyamkinkar, Basan Khotel, Danda Pani 
Chakravarti (P. W. No. 34), Rohini Ohakra- 
varti (P. W. No. 40) and Upendra Nath 
Dutt among others, but not by Nirmal. 
According to the evidence of the Oircle 
Inspector (P. W. No. 63) none of the witness- 
es made any definite statement that the 
arm was Amulya Sanker's or that it bore 
any mark of identication: nothing definite 
was said about the thigh also, but their 
“conviction” was that those were parts of 
the missing doctor. Nirmal’s evidence is 
that he did not notice any special mark 
of identification on the arm or thigh, nor 
did he inform the investigating officer or 
anybody else that he had recognized the 
severed limbs as those of his brother. 
On October 10, the first arrest was made, 
that of accused No. 1 Goloke Behari Takal. 
On December 5 following, thut is to 
say, more than two months after the 
alleged occurrence, the investigating officer, 
Panchanon Ghose, submitted the first 
charge-sheet against 6 of the accused, 
not including Upendra Nath Duit. A sup- 
plementary charge sheet was submitted on 
January 23, 1936, against accused Benoy 
Bhusan Roy, Upendra Nath Dutt, Bejoy 
Kristo Roy and Upendra Nath Chakravarti. 
The names of several other persons are 
mentioned in the charge as beingin the 
conspiracy, but nə charge sheet was sub- 
mitted against them, one only being shown 
as an absconder. To complete the narra- 
tive, it is necessary to refer to the other 
finds already mentioned which followed on 
December 30, 1935, January 2, 1936 and 
February 24, 1936. A photégraph of the 
dismembered limbs was taken on October 9, 
1935, and of the arum thicket on Octo 
ber 24, 1935. It may be stated that a 
first information report (Ex. 63) was 
lodged by the S. I. Upendra Nath Dutt 
at Amta Thana on October 9, 1935, in 
respect of an offence under s. 302, Indian 
Penal Code, the place of occurrence being 
mentioned as Harishpur field. i 
The defence was a complete denial of 
the charge of conspiracy and it was said 
that the case had been falsely engineered 
by the enemies of the accused. They 
stoutly challenged the identification of 
the parts of the dead body as those of 
the deceased dcctor. They further alleged 
that there was a deep-laid conspiracy in 
the Police Department against S. I. Upen- 
dra Nath Dutt, which, according to them, 
accounted for a good deal. It appears that 
the investigating officer, Panchanon Ghose, 
made a report to the Circle Inspector on 
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October 12, in which he stated as follows: 

“It isa most sensational case, and a very strong 
party faction exists in the village I have receiv- 
ed no material help from the Local Police.” 

It is in fact a remarkable feature in 
the case that the Sub-Inspector who would, 
in the normal course, be the investigating 
officer is himself an accused. Having 
regard tothe nature of the case, it is not 
surprising that the evidence was allowed 
to cover an extensive ground. But it is 


not difficult to distinguish the main events: 


which the prosecution undertook to prove. 
Broadly speaking, there was first the alleged 
conspiracy, and on this point the evidence 
would mainly be of facts antecedent to 
the alleged murder; subsequent events 
would be relevant but chiefly as confirma- 
tion or corroboration. Then, there wasthe 
specific incident of assault on the doctor 
in the arum thicket on the evening of 
September 29, Lastly, and this was proba- 
bly the most important matter, there was 
the find of the dismembered parts of a 
dead body and their identification as those 
of the missing doctor. 

The appeals have been argued at length 
before us. At the conclusion of the hear- 
ing, we announced our decision regarding 
two of the persons convicted, namely Upen- 
dra Nath Dutt (No. 9) and Bazlar Rahaman 
(No. 6), stating that we would give our 
reasons later. We reserved our orders 
regarding the rest. Bazlar Rahaman bad 
not preferred an appeal to this Court, 
but as the record was before us, we felt 
Justified in dealing with his case in exer- 
cise of our powers of revision under s. 439, 
Criminal Pfocedure Code. As regards 
Upendra Nath Dutt, the learned Judge 
was Of opinion that there was very little 
of a case against him. The Deputy Legal 
Remembrancer with his usual fairness did 
bot contest this view, with which we agreed. 
We were not satisfied that the ingredients 
of an offence under s. 204, Indian Penal 
Code, had been established against him. We 
consequently set aside his conviction and 
sentence, and directed that he be acquitted. 
We also crdered that he should be discharged 
from bis bail bond; the fine, if paid, must be 
refunded. This disposes of Appeal No. 210 
of 1937. As regards Bazlar Rahaman, we 
` were of opinion that the evidenee was 

not sufficient to support his conviction. 
under s. 364. This is a section, which as 
this Court has had occasion to Point out 
Joore than once, is often misapplied. For 
2 conviction under this se tion, it is 
necessary to show that there was a pre- 
conceived plan for committing the murder: 
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Abdul Gaffur Khan v. Emperor (D). ` As 
the learned Judge himeelf told thé jury, 
there is no evidence worth the name that 
this accused “asgcciated with any of the 
others for doing any mischief, murder or 
grievous hurt to the doctor”. He was in 
fact acquitted of the main charge of con- 
spiracy to murder, and the learned Judge 


‘directed the jury that in his opinion this 


charge could not be sustained. The Deputy 
Legal Kemembrancer, fully appreciat- 
ing this, himself suggested thet we should 
exercise our powers under s. 439, Criminal 
Procedure Oode, in favour of this accused. 
We accordingly directed that he should be 
acquitted of the charge under s. °364 and 
set at liberty at onee. 

In regard to the other four accused, a 
preliminary point was taken that although 
this is an appeal from ə trial by jury, 
they were entitled to appeal on fact as 
well as on law. Section 410, Criminal 
Procedure Code, gives any person convict- 
ed on a trial by a Sessions Judge the 
tight of appeal to the High Court. 
Section 418. provides that where the trial 
was by jury, the appeal shall be ona 
matter of law only. Prima facie, there- 
fore, there would 
















in the method of pro- 
cedure, the accused should not thereb 
be deprived of their right of appeal on fact, 
Section 536 (1:3, Criminal Procedure Code 
provides that if an offence triable wit 
the aid cf 


Jenkins, decided in 1201 Emperor 
Parbushankar (2), that so long as th 
trialhas in fact been with the aid of a jur 
no appeal lies on facts, even though th 
the jury 
should have been by ASSESSOrs. 


< 


from th 
expressed by the Bombay Court. We 
the matier res integra, I should probab] 
come to the same conclusion that he h 
formed. for it seems to me contrary to t 
principles, by which the Courts are guide 
in the trial of an accused, 


(1) 41 O W N 287. 
(2) 25 B 680; 3 Bom. L R 278. 
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should deprive him of right to which he 
is entitled ‘under the law, because of an 
- errar in procedure commited by the Judge 
who is in charge of the trial. The principle 
on which s. 418 is founded is that once 
the jury have come to a decision on a 
question of fact, that decision is final 
and cannot be challenged either by the 
Judge of first instance or by the Judges 
in the Court of Appeal. In a trial with 
assessors, the Judge is the Judge of fact, 
though his decision is aided by the ex- 
pression’ of opinion of the assessors, and 
his decision on questions of fact is liable 
to challenges. This is probably the reason 
why, the reported cases have always 
referred to trial by jury as a privilege 
for the accused; and the basis of the 
judgment of Chandawarkar, J. in Emperor 
v. Parbushankar (2), and of other decisions 
which adopt the same conclusion, is that 
the accused has secured, as a result of 
being tried by a jury when he ought to 
have been tried with the aid of assessors, 
a privilege as valuable as, if not more 
valuable than, the right of appeal on facts. 

So far asI am aware, the Full Bench 
decision in Bombay has been followed and 
considered as the correct interpretation of 
the relevant provisions of the Oriminal 
Procedure Code ever since 1901. My 
personal view is that it correctly determines 
the intentions of the framers of the Code, 
and if that be so, we must decide accord- 
ingly. The duty of this Court is to inter- 


pret the Code and not to encroach on the . 


prerogative of the Legislature. The 
decision in Emperor v. Parbushankar (2), 
has, as I have said, been accepted fora 
great many years, and were it erroneous 
as to the intention of the Legislature a 
very slight alteration of s. 418 would have 
preserved for the accused any rights of 
which the Legislature were unwilling that 
he should be deprived. In these cir- 
cumstances, I am of opinion, in the pres- 
ent appeal, that the accused have no right 
of appeal on fact. The question, however, 
becomes academic, by reason of the view 
which we take on the argument for the 
accused that there has been in this case 
misdirection which would vitiate the trial 
as Having occasioned a failure of justice. 

Tt will be remembered that the charge 
against the accused is one of conspiracy to 
murder, and it is argued that the case of 
conspiracy must stand or fall with the case 
of murder, as the evidence of conspiracy 
really rests on proof of the murder. The 
learned Judge, it is said, should have point- 
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ed this out to the jury and he should have 
warned them that the evidence before 
them was merely evidence of an assault, 
aud that that evidence was not in itself 
sufficient to establish the crime of murder. 
In charging the jury, the learned Judge has, 
in my opinion, attempted to deal with most 
of the points that arose fully and fairly. 
The prosecution had examined 75 witnesses, 
and the learned Judge, after stating the 
case for the prosecution, gave the jury 
a short summary of the evidence of each 
witness and dealt also with the evidence 
against each individual accused. He has, 
however, dealt with the witnesses in their 
numerical order, and has failed to marshal 
the evidence relating to each element of 
the charge, or to indicate to the jury how 
far in his opinion each element has been 
substantiated by the evidence before them. 
This would not of itself amount to mis- 
direction, but coupled with the omissions 
and inaccuracies. to which [ will refer 
shortly, we consider that there has been 
misdirection in this case within the meaning 
of s. 423, sub-s. (2), Criminal Procedure 
Code. 

Taking the various elements of the charge 
seriatim: First, as to conspiracy to murder, 
the learned Judge has mentioned certain 
witnesses who have given evidence of asso- 
ciation between the accused and the deceas- 
ed, and he has referred to a petition by 
the deceased to the S. D. O., Uluberia on 
September 23, 1935 (Ex. 5). An objection 
was made to the admissibility of this docu- 
ment, and that objection has been pressed 
before us. It is urged that s. 32, Evidence 
Act, is the only sectioneof the Act which 
deals with and admits, in certain circum- 
stances, evidence of a deceased person, and 
the only sub-section under which it could 
be admitted is sub-s. (1) and then only 
after the death of the doctor had been 
proved. For myself, I am by no means 
satisfied that the document would not be 
admissible under s. 32 (1), but we have no 
doubt that it is admissible under s. 8, 
Evidence Act. as evidence of the conduct 
of the doctor, an offence against whom 
was the subject of the trial, such conduct 
being infiuenced by his fear of injury. The 
complaint to the Police is the conduct, and 
the reference to s. 32 in illustrations (7) and 
(k) tos. 8 make it clear that such conduct 
may be proved, whether the person 
whose conduct is sought to be proved is 
alive or dead: Emperor v. Manchan Khan 
(3). The document is a complaint by the 

(3) 34 Bom, L R 1087. 
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doctor to the S. D. O., of. Uluberia on Sep- 
tember 23, 1935 (i. e., about a week before 
the alleged murder). stating that the peti- 
tioner seriously apprehended danger to his 
life, liberty and reputation atthe hands of 
certain persons. The importance of this 
evidence is considerable, and there 
are various points in connection with it 
which have been stressed by the defence, 
but to which the learned Judge omitted to 
direct the attention of the jury. In fact 
nowhere in his charge has the learned Judge 
discussed :the documentary evidence. He 
should certainly have pointed out to the 
jury that in Ex. 5 Khalil (accused No. 5) 
who is said to be one of the ringleaders is 
not mentioned at all, while Bidhu Bhusan 
Roy and Upendra Nath Dutt are named as 
the dcctor's principal enemies, and a sche- 
dule contains the names of 20 men said to 
belong to their party. Furthermore, he 
should have warned them that it was an 
ex parte statement made by the doctor 
which had never been subjected to cross- 
examination. (His Lordship after discuss- 
ing the other elements of the charge coupled 
with other omissions and inaccuracies, con- 
tinved). The learned Judge has obviously 
taken considerable trouble to place all the 
facts before the jury fairly and adequately, 
but there have been omissions and there 
has been misdirection, and these, too, in 
regard to a vital portion of the case. He 
has called the attention of the jury to the 
fact that the witnesses were examined on 
several occasions during the Police investi- 
gation and their evidence was extracted 
by “instalments”, and he characterised this 
procedure as “note healthy”. It would have 
been better had he pointed out to the jury 
the details, showing the significance of this 
method which was brought out by the 
defence in the cross-examination of the 
investigating officer. 

Arguments have been addressed to us on 
behalf of the appellant to the effect that 
the conspiracy charge is a conspiracv to 
murder and destroy evidence, and that if 
the prosecution fail in establishing any 
particulars of the charge, the whole charge 
would fail. 

The iearned Judge at the trial directed 
the jury that they were ertitled to bring 
in a verdict under s. 326 for grievous hurt 
if they were not satisfied that there was 
an intention to murder, and for the prose- 
cution, reliance was placed on ss. 236 and 
237, Criminal Procedure Oode, to justify 
such # direction. We are of opinion that the 
conspiracy must be established as charged 
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and that the prosecution is not entitled to 
Prove a different conspiracy in’ furtherance 
of a minor offence. This matter has been 
dealt within detail by my learned brother 
and I agree with his reasoning and his 
conclusions. In this view it was not open 
to the jury on the charge as framed to 
bring in a verdict incorporating 8. 326. 
We find that the evidence has not been 
properly placed before the jury. We have 
considered carefully the evidence of all the 
important witnesses. There is evidence 
of enmity against the doctor and evidence 
of conspiracy to assault him and to drive 
him out of the District, but the evidence 
of conspiracy to murder rests entirely on 
the remark said to have been overheard 
during the assault and attributed to Kali- 
pada Bag, and we are of opinion, in the 
words of Sir Barnes Peacock in Queen v. 
Elahi Buz (4), at p 88*, that : h 

“The evidence would not, on any proper view of 
the case, support a conviction, and it would be 
worse than useless to send back the case for a new 
trial in order that a jury may have the opportu- 
nity of convicting upon such evidence on & proper 
summing-up.” 

See also Jamiruddin Massalli v. Emperor 
(5). at p. 791.¢ We are fortified in this 
view by the consideration that the accused 
have been in detention for nearly two 
years, and through no fault of their own 
they have already had to undergo two trials. 
The result is that Appeals Nos. 162 and 
189 of 1937 are also allowed, the 
verdict and sentences on all the 
appellants are set aside, and we direct 
that they be acquitted and released 
immediately. ` 


Biswas, J.—I agree in the order pro- 
posed by my learned brother, but as I have 
reached the same conclusion from asome: 
what diferent stand-point in some res- 
pects, and specially as I have formed the 
opinion that the appellants here have a 
right of appeal on. facts, it is perhaps 
necessary I should state my views sepa- 
rately. I shall take up this last point 
first. The rbjection of the appellants on 
this head arises from the fact that the 
trial was held by a jury, and not with ‘the 
aid of assessors, as it should have been 
under s. 269, Criminal Procedure Gode, 
with reference tothe charge of conspiracy. 
As was pointed ont in Jogneshwar Ghosh 


(4) 5 W R 80 Or,; Beng. L R Sup. Vol. 459. 
(5) 29 O 782; 6 O W N 553. 
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y. Emepror (6), an offence under Chap. V-A, 
‘Indian, Penal Oode, which includes s. 120-B, 
“is normally triable with the aid of assessors, 
and not by jury. 
. It appears that in this case the Public 
Prosecutor actually pointed out to the 
Judge at the commencement of the trial 
that the jurors who had been empanelled 
‘should be treated as assessors as regards 
the charge ander a. 120-B, as required by 
s. 269 (3), Criminal Procedure Code. One 
-f the accused, since acquitted by the jury, 
however objected, and the learned Judge 
thereupon decided to proceed with the 
trial as a trial by jury. This he did appar- 
ently in the view of the decision of this Court 
in the recent case of Cheru Sheikh v. 
Emperor (7), where the combined procedure 
of a trial by jury of some of the charges and 
a trial with the aid of jurors as assessors 
of the other charges was deprecated, This 
is, however, the procedure not merely con- 
templated, but required by the provisions 
of s. 269 (3), and in my opinion an accused 
may legitimately complain if this proce- 
dure is not followed. The impcrtance of 
this lies in that it materially affects the 
tight of appeal. 

Section 410, Criminal Procedure Oode, 
gives a right of appeal to the High Court 
against a conviction on a trial held by a 
Sessions Judge or an Additional Sessions 
Judge whether the trial is held by jury or 
with the aid of assessors. Section 418 (1) 
then provides that : 

“An appeal may lie on a matter of fact as well 
as a matter of law, except where the trial was by 


jury, in which case the appeal shall lie on a 
matter of law only." | : 

"In other words, if the trial is with the 
aid of assessors, the appeal is on facts as 
well as on law, whereas if the trial is by 
jury, the appeal is only on a matter of law, 
Sub-s. (2) of s, 423 makes even clearer the 
limited scope of an appeal from the verdict 
of a jury: 

1(2) Nothing herein contained shall authorize 
the Court to alter or reverse the verdict of a jury, 
unless it is of opinion that such verdict is erro- 
neous owing to a misdirection by the Judge, or to 
a misunderstanding on the part of the jury of the 
law as Jaid down by him.” 

Along with this is to be read the provi- 
sion in s. 537 that no finding, sentence or 
order ig to be reversed or altered on appeal 
(or revision) on account of any misdirec- 
‘tion in any charge to the jury, unless such 
misdirection has in fact occasioned a failure 


(6) 40 OWN 1186;166 Ind. Cas. 418; AIR 1936 
Qal. 527: (1936) Or. Cas. 737; 38 Or, LJ 212;1 LR 
(1987) 1 Cal. 306; 65 O L J 351; 9 R O 520, 

47) 40 O W N 1874. 
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of justice. The question is whether in a 
case triable not by jury, but withthe aid . 
of assessors, if the trial was in fact held 
by a jury, it can be said that the trial was 
by jury within the meaning of s, 418 (1). 
The appellants’ contention is that these 
words must refer to a trial by jury had in 
conformity with the provisions of the 
Code. It is argued that the right of appeal 
of an accused in a criminal trial is a 
valuable right, and when such a right is 
expressly conferred by statute, as by 
s. 410, it should not be restricted in any 
way unless there are clear words of res- 
triction in the statute, and it is further 
urged that in construing such words of 
restriction, the construction most favour- 
able to the accused should be adopted. The 
appellants accordingly claim a right of 
appeal on facts as well as on law in this 
case. It is necessary to refer in this con- 
nection tos 536, Criminal Procedure Code, 
on which strong reliance is placed by the 
Crown. The section is as follows: 

“(1) Tf an offence triable with the aid of assessors 
is tried bya jury, the trial shall not on that ground 
only be invalid; (2) If an offence triable by 8 jury 
is tried with the aid of assessors, the trial shall 
not on that ground only be invalid, unless the 
objection is taken before the Court records its 
finding. 

Referring to this section, the appellants 
maintain that the effect of it is merely to 
save the trial from being invalid, but that 
this means that it becomes valid as a trial 
by jury or asa trial with the aid of asses- 
sors according as the trial was required to 
be the one or the other under the provi- 
sions of the Code. Section 536, it is there- 
fore contended, would make ¿the trial in the 
present case avalid trial with the aid of 
assessors, notwithstanding that in point of 
fact it was held by a jury. By construc- 
tion of law it would substitute what 
should have been the correct mode of 
trial for the procedure actually followed. 
Tn support of their contention, the appel- 
lants relied on a number of cases: Queen 
v. Norkoo (8), Queen v. Doorga Churn Shone 
(9). Queen-Empress v. Mohim Chunder Rai 
(10) (per Maclean J.; Mitter J. dubstante) 
and Pattikandan Ummaru v. Emperor (11) 
(per Benson J.) In answer, the learned 
Deputy Legal Remembrancer relied on the 
following among other cases: Emperor v. 
Parbushankar (2) a Full Bench decision; 
Emperor v, Mavsang Bechar (12) Surja 


(10) 3 O 765 i . 
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Kurmi v. Queen: Empress (13) and an un- 
reported decision of Cunliffe ard Hender- 
son, JJ., in Cri. App. No. 923 of 1936 and 
Revn. Case No. 1209 of 1936 Ekabbar 
Mandal v. Emperor (14) dated February 12, 
1937. The cases undoubtedly disclose a 
divergence of judicial ‘opinion on the 
point, but itis only in the Bombay Full 
Bench case, Emperor v. Parbushankar (2) 
- that the question is fully discussed. So far 
as the Calcutta High Oourt is concerned, 
the decisions are all the other way, except 
the recent decision in the unreported cases 
in Ori. Appl. No. 923 of 1936 and Revn. 
Case No. 1209 of 1936 Hkabbar Mundal v. 

Emperor (14) but as will be seen from the 
judgment of Henderson, J. in this case the 
learned Judge was evidently under a mis- 
apprehension as he sesmed to think that 
it was always open to the accused to take 
the case out of the mischief of s. 535 by 
raising an objection, overlocking the fact 
that the section itself makes a distinction 
between a case coming under sub-s. (1) and 
a case Coming under sub-s. (2) thereof. 
Calcutta cases like Surja Kurmi v. Queen- 
Empress (13) or like Cheru Sheikh v. Em- 
peror (7) as I shall show later, do not touch 
the point. 

“It may be useful to refer to the previous 
statutory provisions corresponding to the 
present s. 269 (3). Act X of 1872 contained 
no provision as to the procedure to be fol- 
lowed when the accused was charged at the 
same trial with several offences of which 
some were and some were not triable by 
jury, but there was provision in s. 233 that 
ifan offence triable with assessors is tried 
by a jury, the trial shall not on that ground 
merely be invalid. In this state of the 
law this Court heldin In re Bhootnath 
Dey (15) thatin such a case the whole case 
must be taken as having been tried bya 
jury. The Sessions Judge there had at 
first taken the verdict .of the jury on all 
the charges which was one of acquittal, and 
ashe did not agree with the verdict, 
decided to refer the case to the High 
Court under s. 263. Later, his attention 
being drawn to the case in Queen-Empress 
v. Mohim Chandra Rai (10) he recalled his 
order, proceeded to treat the trial,so far 
as the non-jury charges were concerned, 
as atrial held with the aid of assessors 
and recorded a conviction in respect there- 
of. This Oourt (Mitter and Prinsep, JJ.) 


a A 555, 

4) 172 Ind. Cas, 891; A IR 1937 Cal, 756; 

(1937) 2 Cal, 315. 7 Cal, 756; IL R 
(15) 4 CLR 405. 
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held that the Sessions Judge was 
entitled todo so. Mitter, J. ` pointe 
that under s. 233 the Sessions Pudge 
should have treated the trial as valid, 
meaning thereby valid as atrial by jury,. 
and recorded a final order under s. 263. 
Prinsep, J. added thatin order that the- 
case might be treated as a trial held with 
the aid of assessors, it was essential that 
the Judge should take the opinions of the 
individual assessors and then take such 
opinions into consideration before passing 
judgment. This decision was subsequently 
embodied in s. 269 of Act Xof 1882 which 
expressly enaced ag follows : « 

“When the accused is charged at the same trial 
with several offencesof which some are and some 
are not triable by jury, he shall be tried by jury for 
all such offences,” : 

This continued to be the law until 1886, 
when s. 269 wasamended by s.9 of Act 
10 of 1886, whereby the following was. 
substituted for the above provision ; 

“When the accused is charged at the same trial 
with several offences of which some are and some 
are not triable by jury, he shall be tried by jury 
for such of those offences as are triable by jury 
and by the Oourt of Session with the aid of jurors. 
as assessors,for such of them asare nottriable by 


jury.” 

This was continued as s. 269 (3) in Act. 
V of 1898, and is the law at -present. On 
the words of s. 536 if seems to be per- 
fectly clear that where an offence, though: 
triable with the aid of assessors, is in fact 
tried by a jury, the irregularity does not- 
invalidate the trial, but the question 1s 
whether and how far it attracts the con~- 
sequences of s. 418 (1) and affects the right 


not: 
out- 


of appeal? The Full Beach of the Bombay 


High Ccurt held that the words ins. 418 
(1) are themselves the clearest answer 
to the. question; it was said that the 
words relate to what actually occurred, 
not to what should have occurred. Jenkins, 
C. J. said thatthe words “where the trial. 
was by jury” mean “where the trial in 
fact was by jury” not “where the trial. 
should have been by jury”. The learned 
Chief Justice pointed out that an adoption 
ofthe rival view would lead to the result. 
aor ‘reversal of the conditions would leave an 
accused, who was wrongly tried with the, aid of 
assessors, without any right of appeal” 

by which he doubtless meant appeal on 
facts. Candy, J. pointed out that trial by 
jury isregardedasa “privilege”, carrying 
with it certain “liabilities”. If an offence 
triable by jury is tried with the aid of 
assessors then, provided objection is taken 
beforethe Court records its finding, the: 


1938 
trial will be: invalid, 
is different. If the accused obtains the 
privilege to which strictly speaking he 
isnot entitled, itis not presumed that 
he willtake any objection. He has the 
chance of a verdict in his favour, a verdict 
which can only be upset under exceptional 
circumstances. If the verdictis against 
him, he cannot turn round and claim an 
appeal on matters of fact. Fulton, J. 
urging the same considerations adds that 
it may seem hard that a prisoner should 
by reason of anirregularity in the mode 
of trial in the Court of Session be deprived 
of an appeal to the High Oourt on facts, 
but expresses the view that the grievance 
is more apparent than real as under s. 439, 
the High Court hasthe widest powers of 
revision, and ifit finds that owing to an 
irregularity in the Court below the 
prisoner isin danger of being wronged, 
it will exercise those powers even to the 
extent of reversing the verdict,a point 
on which it appears Candy, J. expressly 
reserved his opinion. Orowe, J. indicated 
his opinion that by virtue of s. 536 the 
trial should be held tobe a valid trial 
by jurv. Chandavarkar, J. was inclined 
to think that the wording ofs. 418 (1) as 
well as of s. 536 was capable of more 
than one meaning, equally favouring and 
not favouring a right of appeal on facts, 
and also thought that where the language 
used was capable of more than one con- 
struction, he should lean in favour of that 


but the converse 


which was beneficial to the accused. 
But he held that the whole scheme 
of the Code of Criminal Procedure 


was to treat trial by jury as a privilege, 
as valuable as, if not more valuable 
than the right of appeal on facts. 
And he derived support for this view 
from the distinction expressly recognized 
in s. 536. between a case where an accused 
who ought to have been tried with the aid 
of assessors is tried by ajury, and a case 
where an accused who ought to have been 
tried by a jury is tried with the aid 
of, assessors. In the former case, the 
Legislature says that the trial shall not be 
invalid, whereas in the latter, the trial 
shall not be invalid unless objection is 
taken to the trial before the Court records 
its finding. 

In support of the contrary view, the 
reason given in the case in Queen-Empress 
v. Mohim Chunder Rai (10) by Maclean, J. 
was that an error of procedure not affect- 
ing the merits of the case ought not to affect 
the prisoner’s right of appeal. In the 
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earlier case in Queen v. Narkoo (8) where a 
trial was held witha jury instead of, as 
it ought to have been, with assessors, the 
High Court held that the accused had not 
been prejudiced, because it could dispose 
of their appeal on evidence, and need not 
restrict itself, as it would have done, had 
the trial been held with a jury, to questions 
of law; and in the other case in Queen V. 
Doorga Churn Shome (9), the actual trial 
by a jury was held not on that ground to 
be invalid, and this Court treated the 
Judge's charge to the jury as his judg- 
ment in the case and heard the appeal on 
facts Inthe Madras case in Pattikandan 
Ummaru v. Emperor (11) the Sessions 
Judge treated the verdict of the jury on 
the non-jury charges as the opinions of as- 
sessors, and in that view, Benson, J., fol- 
lowing the Calcutta case in Queen-Empress 
v. Mohim Chunder Rai (10) held that the 
accused was entitled to an appeal on facts 
in respect of the conviction on that charge. 
The other learned Judge in that case, 
Bhashyam Ayyangar. J., was, however, 
of a contrary opinion, and observed as 
follows: 
“Reading s. 


418 with s it seems to me 


that the question as to whether an appeal will 
lie ona matter of fact as well as a matter of law, 
or only on a matter of law, depends on the ques- 
tionas to whether the trial was in fact with 
the aid of assessors or was by jury, and not 
upon the question as to whether the offence of 
which the appellant has been convicted was of a 
class which ought to have been tried with the aid 
of assessors, or one of a class which ought to 
have been tried by ajury;so faras trial by jury 
is concerned, the trial will not be invalid, even 
if the accused is charged expressly with an offence 
triable withthe aid of assessors and even if the 
objection to trial by jury was taken by the 
accused, but wag overruled by the Sessions Judge 
on the erroneous ground that it was triable by 
jury. In such a case the accused if convict- 
ed cannot claim the right of appeal on matters of 
fact.” 


536, 


The question raised is obviously one of 
considerable importance as affecting „the 
right of appeal of an accused person in a 
criminal trial, but its solution has by no 
means been rendered easier by some recent 
decisions such as Cri. App. No. 923 
of 1936 and Revn. Case No. 1209 
of 1936, Ekabbar Mandal v. Emperor (14) 
or Cheru Sheikh v. Emperor (7; already 
referred to, in which the mode of mixed 
trial authorized bys. 269 (3), Criminal 
Procedure Code, has heen condemned. 
The effect of such decisions is, as it has 
in fact been in the present case. tœ make 
the Sessions Judge deliberately disregard 
the express provisions of the statute and 
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impose on the accused a trial by jury in 
respect of offences for which they are not 
liable to betried by a jury, nor desire to 
be so tried; andit undoubtedly becomes a 
serious matter for such accused if by 
reason of such procedure they are sought 
to be deprived of their right of appeal to 
the High Court on matters offact. Speak- 
ing for myself, | am not prepared to 
assent to the view that trial by jury is 
necessarily, and in all circumstances, a 
“privilege” which the accused is bound to 
accept as such, or which must be presum- 
ed as a matter of law to beso “beneficial” 
as may be thrust on him. In my opinion, 
ifitis a question of choice, it should be 
for the accused and the accused alone to 
make the election. It may be that it was 
the policy of the Legislature to treat trial by 
jury as a privilege. I will not say this 
was its intention, for the intention has to 
be gathered from the (ode itself, and as 
I shall show, an examination of the Code 
does not bear out such intention. “It is 
never very safe ground,” as was remarked 
by Lord Selborne, L.C., in Municipal 
Building Society v. Kent (16) at page 
2735. 

“in the construction of a statute, to give weight 


to views of its policy, which are themselves open 
to doubt and controversy.” 

As was also observed by Lord Watson, 
in Saloman Vv. Saloman & Co. (17) at page 
38t: 

“Intention of the Legislature is a common but 
very slippery phrase, which popularly understood 
may signify anything: from intention embodied 
in positive enactment to speculative opinion as to 
what the Legislature probably would have meant 
although there has þeen an omission to enact it. 
In a Oourt of law or equity, what the Legislature 
intended to be done or not to be done canonly be 
legitimately ascertained from that which it has 
chosen to enact, either in express words or by 
reasonable and necessary implication,” , 

It is after all an accident depending on 
the discretion of the Local Government 
under s. 269 whether any offence or any 
particular class of offences shall be triable 
by jury, and that again depends on whe- 
ther the trial is actually held in a district 
in which a notification under that section is 
in force. Then again it is to be seen that 


the High Court mav by an order under . 


s. 526 transfer a Sessions case from a jury 
district to a non-jury district, or under the 
powers of s. 423 (2) it may direct a case 
` (16) (1884) 9 A O 260; 53 LIQ B290; 51 L T 
6; 32 W R 681: 48 J P 352. 

(17) (1897) A O 22; 66 LJOh. 35; 75 L T 426; 45 
WR 193; 4 Manson 89. 

*Page of (1884) 9 A. O.—|Hd,] 

}Page of (1897) A. O.—[Ed. | 
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originally heard by a jury to be’ re-tried 
before a Court witbout a jury, though, no 
doubt, as pointed out by the Judfcial 
Committee in Hari v. Emperor (18), such an 
order ought not to be made ‘unless in excep- 
tional circumstances. If jury trial was in- 
tended to be a “privilege”, would it not have 
vested on securer foundations? 

As was pointed out by Chandavarkar, J. 
in Emperor v. Mavsang Bechar (12), the 
Code of Criminal Procedure makes no dis- 
tinction as to the procedure at the {rial be- 
tween atrial by jury and atrial with the 
aid of assessors, except as to the summing 
upand as to the manner ofetaking the 
verdict in the one case and the opiniows in 
the other. In a jury trial, the Court shall 
sum up the case, whereas in an assessor- 
trial it may do so. In the former, again, 
the foreman of the jury informs the Judge 
what is their verdict or what is the verdict 
of a majority, while in the latter, the Court 
requires each assessor to state his opinion 
individually. The other differences between 
the two classes of cases relate to a stage 
antecedant to the commencement of the 
trial. To begin with, different lists are 
maintained of persons who may be sum- 
moned as jurors and of persons who may be 
summoned as assessors Then there is pro- 
vision for a special jury in certain cases, 
but none for special assessors. Then, 
again, the choice of jurors is by lot, but 
the choice of assessors is entirely with the 
Judge, and there is provision for objecting 
to the selection of a juror, but none for 
objecting to the selection of an assessor. 

So faras the mode of selection is con- 
cerned, I do not think it can be said, speci- 
ally having regard to the actual practice of 
the Courts, that there is much toturn the 
scales necessarily in favour of a trial by 
jury; except as regards special jurors, jurors 
and assessors are recruited from the same 
class of persons. In a case coming under 
s. 269 (3), which contemplates the very 
same persons functioning as jurors for one 
purpose and as assessors for another, no 
question of any comparative superiority in 
personnel can possibly arise. As to stm- 
ming up, here again the practice is the 
same, and must be the same in a mixed 
trial under s. 269 (3°. Then, as to the 
manner of taking the verdict or the opi- 

(18) 62 I A174; 156 Ind. Oas. 3; A IR 1935 P O 
122; (1935) Or. Cas 871; 36 Or. L J 978; 
59 B 496; 7 R P O 223:"(1935) O W N 744; 
39 C W N 929; (1935) M W N689; 16 P L T 513; 
37 PLR 542; 69M LJ 128; 42 LW 182; 37 Bom. 


LR 634; 620 LJ1; (1935A L J 1154; 1935 OL 
R 415; 1935 A L R 552 (P 0). 
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nions, I ‘fail to see how the fact that 
jurors give their opinion or the opinion of 
tho eony collectively, and assessors give 
their opinions individually makes much of 


a difference in favour of trial by jury. If 
I were trying a case with the help of 
five persons, sitting as jurors or as 


assessors, what difference would it make 
to me if I knew that A, B,C, D or E held a 
particular view, or I knew that they all or 
a majority of them jointly held that view? 
The requirement that assessors must state 
their views separately is intended as a 
safeguard for the benefit of the accused in 
order that the Appellate Court may be in 
a pusition to judge how far the trial Court 
was justified in acting in conformity with 
or contrary to such opinions. If, therefore, 
in a case triable with the aid of assessors, 
but actually tried by a jury, the accused 
are willing that the verdict of the jury 
should be treated as the opinions of asses- 
sors. I donot think anybody else has a 
tight to complain. In some of the reported 
decisions such as the Bombay Full Bench 
case, Emperor v. Parbushankar (2), and an 
Allahabad case Emperor v. Dakhani (19), 
one reason advanced for not treating a de 
facto jury trial as a de jure trial with asses- 
sors is that by reason of the form in which 
the verdict is taken, it becomes impossible 
to regard it asthe opinions of assessors. 
` Speaking for myself, Iam not at all im- 
pressed by this argument: it attaches too 
much importance to form rather than to 
substance. If one might put it in anon- 
forensic way, it is straining atagnat, while 
swallowing a camel. Whether it is a trial by 
jury or a trial with the aid of assessors, the 
Judge may always ask such questions as are 
necessary to ascertain what the verdict is 
or what the opinions are: so there need be 
no difficulty from the mere form in which 
the verdict or the opinions may be given. 


What would make a difference of real 
consequence would undoubtedly be the deg- 
ree of weight or finality which the law attri- 
butes to the verdict of the jury on the 
one hand and to the opinions of assessors 
on the other. This is really the important 
point which has to be considered with 
_reference to the various provisions in the 
Code. Section 309 (2), expressly says that 
in giving judgment the Judge shall not be 
bound to conform to the opinions of the 
assessors : in other words, in an assessor 


(19) 55 A 68; 142 Ind. Cas, 800; AI R1933 All, 
128; (1933) Or, Oas. 283; 34 Or, L J 441; (1932) A L 
J 1103; L R 14 A 19 Or,; Ind. Rul. (1933) All. 155. 
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trial, the decisi>n of the Judge prevails, 
and not the opinions of the assessors. Is 
the position materially different so far as 
the verdictof a jury is concerned in a Ses- 
sions trial in the Districts ? 

The question cannot arise in a trial 
before a High Court, because all trials 
before a High Court shall be by jury, and 
in such a case s. 305, makes the verdict 
of the jury paramount. If the verdict ig 
unanimous, the Judge has no option but 
to give judgment accordingly: if on the 
other hand the verdict is divided, and there 
is not a majcrity of at least six to three 
with which the Judge agrees, he shall be 
bound to discharge the jury. In other 
words, an accused may not be convicted at 
all except in accordance with the verdict of 
the jury, or the verdict of a majority of the 
jury in the proportion of not less than six 
to three. 

Such, however, is not the case as regards 
a trial held in a District. Herethe Judge 
may ‘or may not accept the verdict. Tf 
he accepts it, he shall nodoubt give judg- 
ment accordingly (s. 306), but if he does 
not, his clear course is to refer the cuse to 
the High Court, and upon such reference, 
the whole case is open before the High 
Court both on fact and ou law (s. 307). 
This means that the verdict of the jury 
prevails only when the Judge accepts it, 
but equally may it be said in an assessor 
trial that the opinions cf the assessors pre- 
vail when the Judge accepts the same. 
Where the Judge does not accept the ver- 
dict, the verdict practically goes by the 
board, and so do the opinjons of assessore, 
when they are not accepted by the Judge: 
the only difference is that in the former 
ease the final judgment is pronounced by 
the High Court upon a reference under 
s. 307 and in the latter upon an appeal 
under 8.410, but in either case upon a con- 
sideration of the entire evidence giving due 
weight no doubt to the opinions cf the 
Judge as well as those of the jury or of 
the assessors as the case may be. Tnere 
is express authority which in fact goes go 
far as to hold that on areference under 
s. 307, the whole case is open before the 
High Court which may convict the accused 
even on a charge on which the Judge may 
have agreed with the finding of not guilty 
by the jury : Emperor v. Dwarikanath Go- 
swami (20). 

The force of the above argument is not 


EER ur Jna. Qas. JAIR 1983 Cal. 
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weakned by pointing to certain limiting 
words in s. 307, which suggest that it is 
not in every case of disagreement that a 
Judge must make a reference to the High 
Court, bat only where he is also “clearly 
of opinion that it is necessary for the ends 
of justice” to do so. This only means, as 
was pointed out in Ebrahim Molla v. 
Emperor (21) and Afsar Sheikh v. Emperor 
(22), that ina jury trial a Sessions Judge 
has either of two courses open to him, 
either to accept the verdict and give judg- 
ment accordingly, or to submit the case 
to the High Court, disagreeing with the 
verdict. If he disagrees, he may still accept 
the verdict and act under s. 306, so long 
as he “does not think itnecessary to ex- 
press disagreement”: see also Emperor v. 
.Manjia (28). In such a case, if the ver- 
dict is one of guilty, trial by jury might 
be a doubtful “privilege”. The present 
case itself affords an apt illustration. The 
‘charge in this case, as already pointed out, 
was one of a conspiracy, that is, a gingle 
conspiracy to murder and remove evi- 
-dence of the murder (ss. 302 and 201, Penal 
Code). The prosecution sought to prove 
the murder as having been committed in 
pursuance of the- conspiracy. Discussing 
the evidence, this is how the learned Judge 
expressed his own opinion in his charge to 
Tee ig vegard to tho Chemical Examines 
report after examination of Amulya Doctor's 
shirt and frock, I think one cannot reasonably 
come to the conclusion that the wounds cutting away 
and severing the different parts of his body were 
ante-mortem, If so, the next reasonable conclusion 
‘should be that the intention of the culprits was 
pot murder, but giving a good thrashing to the 
doctor and the action contemplated was over-done 
and death was caused, and that after that the dead 
body was disposed of as a result of cool deliberation 
for causing disappearance of all evidence regarding 
rime, 
ae en can be no doubt that this was a 
clear finding against conspiracy to murder, 
and also that the offence under s. 201 (re- 
moval of evidence of murder) was the 
subject-matter of a different conspiracy. 
Whether or not, on such a finding, the 
offence charged could be reduced to one 
» under 8. 120-B read with s.325 or s. 326 
(instead of s. 302) or and 8. 201, as the 
learned Judge seemed to think, is another 
” (a1) 56 0 473; 119 Ind. Cas.’ 290; A IR 1929 Cal. 
415; (1929) Or. Oas. 28; 30 Or. L J 1036; 330 W N 
371: Ind, Rul. (1929) Oal. 770. 
(32) 41 O W N 1020; 171 Ind. Cas, 320; A I R 
1937 Cal. 540; 10 RO 263; 33 Or. LJ 107151 LR 
anng Co C932) All. 419; 167 Ind. Gas. 802; A 
TR 1937 All. 195; (1937) A L J 43; 1937 AL R 
2:0; 9 RA 578; 58 Or. LJ 465. 
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matter, but certainly no conviction could 
be had in respect of the offence as charged. 
The jury, however, returned a verdigt of 
guilty on the original charge, andf the 
learned Judge, of a different opinion as he 
was, still precluded himself by his -own 
action from giving effect to it. Had the 
trial been held as an assessor-trial, he 
would doubtless have been less fettered. 
In a jury trial, if the verdict is one of 
guilty, and the Judge is of a different 
opinion, the Judge cannot in faci act on 
his own opinion and acquit the. prisoner 
straightway : he can only make a reference 
to the High Court thereby exposing the 
Prisoner to the trouble and* expense of 
another héaring, If the trial was held with 
the aid of assessors, he could acquit the 
prisoner forthwith, the opinions of assessors 
notwithstanding. On an appeal against ac- 
quittal by the Local Government under 
8.417, an accused would probably be in. 
better position if the trial was by jury thar 
if it was with the aid of assessors. In a 
jury trial, there could be an acquittal only 
where the Judge agreed with the jury, and 
the appeal would be only on questions of 
law, whereas in an assessor-trial an acquit- 
tal could follow, whether on agreement 
with the assessors or otherwise, and the 
appeal would be on both fact and law. 
Ordinarily, however, where the trial ends 
in the Sessions Court in an acquittal, there 
can be no question of a trial by jury being 
a “privilege”. Where, on the other hand 
it ends in a conviction, trial by jury would 
not only not be a privilege, but a 
source of prejudice if the accused was 
thereby to be deprived of the right of appeal 
on facts. If the trial is by a jury and the 
verdict is one of not guilty, and the Judge 
makes a reference, the accused, as already 
explained, can be in no worse position than 
if the trial was with the aid of assessors, 
It is only therefore where tie accused has 
a verdict of acquittal in his favour that it 
can be said, in the words of Candy, J., in 
the Bombay Full Bench case, that the ver- 
dict of the jury is one “which can only be 
upset under exceptional circumstances”. 
An appeal against an order of acquittal, 
however, is itself an exception rather than 
the rule. ‘ 
Taking the entire scheme of the Code 

into consideration, it seems to me to be 
very doubtful indeed how far atrial by jury 
in a mofussil district can, in all circum: 
stances, be regarded as 8 “privilege”, as the 
learned Judges of the Bombay Full Bench 
appear to think. A jury trial would bea 
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‘privilege only if and to the extent it could 
‘be regarded as sacrosanct, not where „no 
‘finalit} attaches to it as in a Sessions trial 
held in a High Court. Any sentimental 
advantage that may be supposed to be 
‘Inherent in such a mode of trial on notions 
-derived from British criminal jurisprudence 
‘would. to my mind, be far outweighed by 
the “liabilities” incident thereto, in so far 
asit tended’ to affect the right of appeal. 
‘Where, therefore, through no fault of his 
a trial by, jury is imposed on an accused 
‘person in disregard of the express pro- 
visions of the statute which entitle him as 
of right to a trial with the aid of assessors, 
it woukd, in my opinion, be a manifest in- 
justice to deprive him of a right of appeal 
which he would otherwise have had under 
the law. Sucha result should be avoided 
by all means, unless of course this was 
necessitated by the constraining language 
-of the Code. The material provisions in 
this respect, as already stated, are those 
- embodied in s. 418 (1) read with s. 536, 
. Oriminal Procedure Code. 

With due deference to the high authority 
of Jenkins, CO. J., I am unable to agree with 
him that the words “where the trial was 
by jury” in s. 418 (1) are so clear as to admit 
of one meaning only and that they must 
mean ‘‘where the trial in fact was by jury”. 
In my opinion, these words are equally 
capable of another construction, mean- 
ing “where the trial was lawfully 
by jury”. There is no reason to fear 
that the adoption of this meaning would 
‘produce the consequences apprehended by 
the learned Chief Justice that an accused 
who was wrongly tried with the aid of 
assessors would be thereby lef; without a 
-right of appeal. The right of appeal is 
given by s. 410, and whatever be the mean- 
ing ascribed to the material words in 
s. 418 (1), that right will remain unaffec- 
ted. The appeal, I imagine, would also 
be an appeal on both facts acd law, be- 
cause it could not be predicated of such 
a de facto trial with assessors that ‘the 
trial was lawfully by jury”. It is further 
worthy of note that in such a case the 

` accused would always have it within his 
power to render the trial invalid beyond 
cure by taking an objection at any time 
- before the Court recorded its finding : see 
‘sub-s. (2) of s. 536. The distinction drawn 
in s. 536 between the two kinds of cases 
yveferred to in the two sub sections thereof 
would from this point of view fully meet 
the objection raised by the learned Chief 

` Justice. . a 
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Suppose in construing the meaning of 
the words “where the trial was by jury” 
in s. 418(1) it is relevant to consider 
whether trial by jury was intended by the 
framers of the Code to be a “privilege”, 
I venture to think it would be wrong to 
rely on the distinction between sub s. (1) 
and sub-s. (2) of s. 536 for the purpose 
of drawing any such inference. It would 
indicate a privilege only if it could be 
shown that a de facto trial by jury, where 
de jure the trial should have been with 
the aid of assessors, would not impair 
the right of appeal on facts. But that 
would be assuming the very question which 
has to be answered. Section 536, as I 
understand it, merely cures an admitted 
irregularity in procedure, but even so it 
says nothing as to whether a trial which 
should have been a trial with the aid of 
assessors but was in fact held by a jury 
should be deemed to have been held as 
a valid trial by jury, or conversely whe- 
ther a trial which should have been by 
jury but was actually held with the aid 
of assessors should be deemed a valid 
trial with assessors. In any case s. 536 
does not and cannot affect the right of 
appeal which is governed by s. 418 (1) 
read withs. 410. 

In the application of s. 536 as it is, 
there is a further point to be noticed, 
namely the use of the word “only” to 
which little or no attention seems to have 
been paid in the reported cases. All that 
the section says is that the trial shall not 
“on that ground only” be invalid, that is, 
it shall not be invalid merely on the 
ground of the irregularity in question. 
In a case under sub-s. (2), if an objection 
is taken, itis expressly provided that this 
will at once take the case out of the pro- 
tection of the sub-section. In a case under 
sub-s. (1), itis not said that any objec- 
tion will have any such effect, but it may 
quite be that apart from the irregularity, 
there is prejudice caused to the accused 
by reason of such irregularity. It will 
then be a case not of mere irregularity, 
but of irregularity and something more, . 
and it is difficult to see how the saving 
provisions of sub-s. (1) can then at all 
apply. Where the trial ends in an acquit- 
tal, and there is or is not an appeal by 
the Local Government, there will be ob- 
viously no prejudice, and the trial may 
stand. But where it ends in a conviction, 
and the accused appeals, and the acqused 
is sought to be shut out of an appeal on 


| facts, he will certainly have been preju- 


z 80 GOLOKE BEHARI TAKAL V. EMPEROR 


° a : diced, ‘and on a strict reading of s. 536 


(1) the trial will be incurably bad. To 
render the trial valid in such a case, the 
right of appeal on facts would indeed have 
to be conceded. Prejudice may arise also 
in another way, as it has in this case, 
where the Judge takes a view more favour- 
able to the accused than the jury but is 
unable to give effect to it because the trial 
is a trial by jury. 

In interpreting s 418 (1), therefore, 
which is indeed the governing section sọ 
far as the right of appeal is concerned, 
I would adopt the principle of construc- 
tion which was indicated by Chandavar- 


kar, J. himself, as also by some of the. 


other learned Judges in the Bombay Full 
Bench case, but for a different result I 
would give the material words in this 
section, “where the trial was by jury”, 
the meaning I have already indicated, as 
in the view I hold, that is the meaning 
more favourable to the accused and more 
in consonance with justice. Where on the 
words of an enactment two constructions 
are open, it need hardly be pointed out 
that the Court may adopt the more rea- 
sonable or beneficial of the two, or the 
one which is the more likely to avoid a 
manifest injustice: see Beal's Cardinal 
Rules of Legal Interpretation (Edn. 3) 
pages 370-371, 394-395 and 399400. As I 
have attempted to show, such a construc- 
tion would be not only not inconsistent 
with the scheme of the Code, but in 
entire harmony with its provisions. In 
the name of conferring a privilege, it 
would not be imposing a burden. 

Cases, like those of which Surja Kurmi 
v. Queen-Empress (13) is a type, are of no 
assistance to Mr. Bhattacharyya: they are 
not in point, as the question of the scope 
of the right of appeal is not directly raised 
therein. The point decided in this particular 
case was the same as had been previously 
decided in In re Bhootnath Dey (15) 
already referred to. The accused was tried 
by a jury for an offence which was triable 
with the aid of assessors; the jury found 
him not guilty; the Sessions Judge did not 
agree, and was about to refer the case to 

“the High Court unders. 307 of Act X of 
1882 (similar to the presents. 307), when 
it was brought to his notice that the case 
was triable with assessors, and not by jury, 
The course which he then adopted was to 
treat the verdict of the jury as the opinions 
of eassessors, and pass judgment convicting 
the accused. On appeal, this Court (Hill 
and Stevens, JJ.) held this was wrong: the 
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case was “tried by a jury” within the- 
meaning of s. 536, and the Judge was, 
therefare, bound either to accept tfe ver- 
diet" and give judgment accordingly or to- 
make a reference to the High Court. It 
will be seen that the question as to the- 
meaning of the relevant words in-s. 418 
(1) was not considered at all. Al that was. 
decided was that the case was “tried by a 
jury” within the meaning of s. 536: but 
ex hypothesi, these words in this section 
are descriptive of what has actually occur- 
red, and this was never questioned. The 
real pointin the case was not whether the- 
case was “tried by ajum” within the 
meaning of s. 536, but whethere it was 
such a case within the meaning of the 
sections in Ohap. XXIII of the Code deal- 
ing with jury trials, particularly ss. 306. 
and 307. Section 536 which findsa place 
in the chapter on irregularities can hardly 
throw any light on the interpretation of 
these other sections or of s. 418 (1). Apart 
from the citation of the earlier case in 
In re Bhootnath Dey (15), the learned. 
Juges gave no.reasons in support of their’ 
decision. 

Decisions like that of Cheru Sheikh v. 
Emperor (7) cannot, in my opinion, be invok- 
ed to force a jury trial in respect of non- 
jury charges, and then. make that a ground 
for depriving the accused of an appeal on 
facts. What the learned Judgesin these 
cases have done is to recommend the pro- 
cedure which was indicated in In re 
Bhootnath Dey (15) and which, as already 
stated, was subsequently incorporated in 
s. 269 of Act X of 1882. But this was. 
deliberately altered by the Legislature in 
1886 to whatis now s. 269 (3). So long 
as this provision stands, I venture to sug- 
gest, it is not open to anyone to encourage. 
or approve a departure from this procedure. 
In any case, if it is sought to rely on these 
cases as authority for taking away a right 
of appeal on facts, I must respectfully 
demur. , 

As regards the fear expressed in some of 
the cases that the adoption of the mixed. 
procedure referred to in s. 269 (3) may 
lead to anomalous results, I may state 
that whether or not, as Fulton, J. seemed 


.to think in the Bombay Full Bench case, 


s. 439 of the Code may be held to provide 
an effective means whereby such ano- 
malies may be corrected, such considerations 
ought not to override the clear language 
of the statute. In any case, there is no 
reason why the anomaly should be sought 
to be remedied by following a procedure 
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which might" restrict the right of appeal 
rathqr than by adopting the other mode of 
trial which would leave the right full and 
unimpaired both as regards fact and law. 
I have no hesitation in holding that in 
the present case the learned Judge was 
wholly wrong in trying the conspiracy 
charge by a jury. This was in fact the 
‘only charge against seven out of the nine 
accused, including the four appellants who 
were convicted of this offence: only the 
remaining, two were also charged in addi- 
tion with a minor substantive offence each, 
one under js. 
s. . 364, Indian Penal Code. Strictly speak- 
ing, so far as these seven persons are 
concerned, there could be no question of a 
mixed trial under s. 269 (3) in their case, 
-as 8. 269 (3) ex vi termini deals with a 
case where the same accused are charged 
with several offences of which some are and 
some are not triable by jury. An assessor- 
trial was thus in fact the only form of trial 
to which they were amenable under the law. 
It is true, as already pointed out, that one 
of them (not before us) objected toan 
assessor trial, but the objection was illegal: 
in any case the others could not be bound 
by it. The position, therefore, is that a 
procedure was adopted for their trial, not 
through inadvertence but knowingly in 
disregard of the statutory provisions, 
which they had neither asked for nor 
assented to, and I repeat it would be a 
manifest injustice to make this a ground 
for depriving them of a right of appeal on 
facts. 
. _In the result, I have, therefore, reached 
the conclusion that the appellants here 
have not lost that right. If a contrary 
View were maintained, the irregularity 
itself, as I have attempted to show, would 
be incurable. under s. 536 (1).. Section 436 
(1) failing, it would obviously be impos- 
sible to callinto aid the saving provisions 
of s. 537, asthe very loss of the right of 
appeal on facts would amount to a failure of 
justice prejudicing the accused, and as it 
happened, the objection had been taken (it 
_ may be, by the Orown) at the earliest stage. 
.In this view of the matter, it would not be 
neceSsary to examine the Judge's charge 
to the jury to see ifit was vitiated by any 
misdirection. Suffice it to say that on the 
Judge's own view of the facts, as already 
indicated, the charge of conspiracy as laid 
could not be sustained. This brings me to 
the question as to whether in that case the 
charge was bound to fail altogether, or 
whether as the learned Judge seemed to 
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indicate, a different conspiracy or any minor 
substantive offence could he proved. This 
is what the learned Judge said in one part 
of his summing up: 

“If you come to he of this view of the case, then 
you should consider whether the intention of the 
culprits was to murder the doctor, or was only 
to give him a sound thrashing If you entertain 
the second view to be more probable [and this 
was the view of the Judge], then the rigor of the 
offence will be minimised and the culprits whoever 
they may be, will come under ss, 120-B-326/201, 
Indian Penal Gode |... This is a minor charge 
covered by the principal charge framed in this 


” ease, viz., under ss. 120-B-302-201, Indian Penal Code. 


I tell you again that if you are of opinion that the 
intention of the culprits was not murder, but to 
cause grievous hurt to Amulya doctor, then you 
should find the accused whom you may hold to be 
really guilty, to be guilty under ss. 120-B-326/201, 
Indian Penal Code so far asthe common and the 
primary charge is concerned.” 

In my view the learned Judge is wrong. 
Seeing that one single conspiracy was 
charged, a conspiracy to commit both an 
offence under s. 302 and an offence under 
s. 201 - nota combination of two conspi- 
racies, one in respect of each offence—I 
think the prosecution must stand or fall 
according as they can or cannot establish 
the conspiracy as charged. A conspiracy 
to commit a particular offence or offences 
having been charged, it would not be oper 
to the prosecution to prove a different 
conspiracy. Nor could the prosecution, 
conspiracy failing, ask for a conviction for 
one or more of the offences alleged to con- 
stitute the object of the conspiracy, or for 
any minor offence Mr. Bhattacharyya on 
behalf of the Crown seeks to repel this con- 
clusion by referring to q 237, Oriminal 
Procedure Code, but this section hardly 
applies. It provides as follows ; 

“Tf in the case mentioned in s. 236 the accused 
is charged with one offence and it appears in evi- 
dence that hecommitted a different offence for which 
he might have been charged under the provisions 
of that section, he may be convicted of the offence 
which heis shown to have committed, although he 
was not charged with it.” 


The governing words of the section are 
those with waich itopens. It is only ina 
case coming under s. 236 that s. 237 applies, 
An accused may be convicted under gs, 237 
only of such an offence as he might have 
been charged with under s. 236. Section 
236 provides as follows : 

“Ifa single act or series of acts is of such a 
nature that it is doubtful which of several offences 
the facts which can be provel will constitutz, the 
accused may be charged with having committed all 
or any of such offences, and any number of such 
charges may be trie1 at ones; or he may be carged 


-in the alternative with having committed some ong 


of the said offences ” WA 
Tam not at all satisfied the present case 


89 
can Le brought within this section. Ido 
not think tnat upon the facts which the 
prosecution scet.out to prove in this case, 
there could be any doubt as to whether the 
conspiracy was one to ccmmit both the 
offences under ss. 302 snd 201, or one to 
commit either the one cr the other of them, 
or one to commit none of these offences, 
but a different offence or offences, say, under 
s 325 or s. 326. Nor could it be said that 
it was doubtful whether the facts would 


make out a conspiracy at all or some other 
substantive offence either under s. 302 or. 


under s. 325 or s. 326. The doubt referred 
to in 5. 236 is merely as tothe particular 
sections of the penal statute applicable to 
the facts, not a doubt as to the facts which 
can. be proved. It is sufficient on this point 
to refer to the decisions in Meher Sheikh v. 
Emperor (24) and Istahar Khondkar v. 
Emperor (25). Reading the two sections 
together, it is not difficult to under- 


stand their true scope and object. 
As the words clearly indicate, these 
sections contemplate cases where ab 


the commencement of the trial there is 
uncertainty whether the facts which the 
prosecution expect or undertake to prove, 
if proved, will constitute offence A or Bor 
C.and the uncertainty is resolved at the 
end of the trial, showing’ which particular 
offence out of these was actually committed. 
In such a case, it is provided that the 
accused may be charged with any one 
or more of such offences, but may be 
finally convicted of one other or others of 
them though not actually charged. The 
uncertainty myst necessarily be an uncer- 
tanty arising out of a postulated set of 
facts, not an uncertainty regarding the 
facts which the prosecution may be ulti- 
mately able to establish. As I understand 
jt. Section 237, does not deal with a case 
where the evidence falls short of proving 
the offence which the prosecution had set 
out to prove ; that would be governed by 
s. 238, if it could be made to apply. The 
present case could come only under sub- 
s. (2) of s. 238, if at all. This sub-section 
is in these terms : 

“(2) When a person is charged with an offence 
and factsare proved which reduce it to a minor 
offence, he may be convicted of the minor offence 
although he is not charged with it.” 

The words “minor offence” have not 
been defined in the Code and the reported 

(24) 59 08; 182 Ind. Cas, 254: A 14K 1931 Cals 
414; (1931) Cr. Cas. 510; 32 Cr. L J 892;350W N 
945; gad, Rul, (1931) Oal. 574. 

(25) 62 © 956; 162 Ind. Oas. 927; AIR 1936 Cal, 
796; (1936) Cr. Cas, 1132; 37 Cr. L J 101; 390 W N 
620; 8 R 0665. 
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decisions do not, lay down a uniform test. 
Where a conspiracy with two different 
objects is alleged, it is by no means ceiftain 
that a conspiracy with only one of these 
objects will be a “minor offence”; each 
would be a distinct conspiracy by itself 
involving a distinct agreement as the gist 
of the offence and not related to the other 
as principal or subsidiary to it. Nor can 
it be saidthat where an offence is alleged 
to constitute the object of a conspiracy as 
charged, a conspiracy to commit a minor 
offence will be a minor offence within the 
meaning of this section. Much less ‘can it~ 
be contended that an offence (or an offence 
minor to it) alleged toconstitute the object 
of a conspiracy is a minor offence to the 
offence of conspiracy. Itis not without rea- 
son, therefore, that Mr. Bhatlacharyya hime 
self refrained from an attempt to bring the- 
case under s. 238 (2). 

I cannot help remarking that where 
proofof the conspiracy is sought to be 
rested on proof of participation in an overt 
act which itself amounts to an offence, the 
proper course isto put the accused on trial 


` for that offence : see Kalidas Babu v. Em- 


peror (26). It is not right in sucha case 
to charge conspiracy on the off-chance of 
being able to secure a conviction for the 
overt act. That would lead toa misuse of 
the provisions of s. 12U-B, Indian Penal 
Code, which the Oourts have always depre- 
cated. It would in fact offend against what 
has been laid down as a well-settled rule 
in many cases that when evidence at the 
disposal of the prosecution is insufficient to 
secure a conviction for the crime committ- 
ed, it is inexpedient, even though it may 
be lawful, to prosecute the accused fora 
conspiracy, the proof whereof really rests 
on the establishment of the very crime: 
Reg v. Boulton (27), at p. 92* ; Emperor v. 
Lalit Mohan (28), at pp. 579-580} and Amrita 
Lal Hazra v. Emperor (29), at p. 10175. 

In this case the overt acts constituting 
the main offences which were alleged to 
be the object of the conspiracy were men- 
tioned in the charge but not as part of the 
offence charged against the accused. ‘This 
was done as the learned Deputy Legal 
Remembrancer pointed out only in view of 

(26) 38 OL J 151; 83 Ind. Oas. 513; 26 Or. Ld 33. 


(27) (1871) 12 Cox O C 87, 
(28) 38 O 559; 10 Ind, Cas. 582; 12 Or, L J 286; 15 
W N 593 


0 : 
(29) 420 957; 29 Ind. Cas. 513; A IR 1916 Cal. 
188; 16 Or. L J 497; 21 OL J 331; 19 O W N 676. ` 
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the provisions regarding punishment. Sec- 
tion 120 B, Indian Penal Code, provides 
that whoever is a party toa criminal con- 
spiraty to commit an offence punishable 
with death, transportation or rigorous im- 
prisonment for a term of two years or up- 
wards shall, where no express provision is 
made in the Cede for the punishment of 
such a conspiracy, be punished in the same 
manneras if he had abetted such offence. 
Section 109, provides for punishment in 
. Gases where the act abetted is committed 
in consequence of the abetment and says 
that the punishment shall be the same as 
for the offence itself. Where, however, the 
ffence pbetted is not committed, the punish- 
ment is regulated by s. 115, which provides 
mere imprisonment extending to seven 
years, orif any act is done causing hurt 
to any person to fourteen years with or with- 
out fine. The prosecution here ask for 
punishment under s. 109 and that is why 
the overt acts were mentioned, but the 
charge simply stated that the overt acts 
were committed by members of the con- 
spiracy, not that they were committed by 
the persons charged. 

There is authority in English criminal 
law in support ofthe view that the objagt 
of the conspiracy must be proved as laid: 
See Roscoe’s Criminal Evidence, Edition 
15, page 539. As Lord Elienborough said: 
“where a conspiracy is charged, it must 
be charged truly”: Rex v. Pollman (30) at 
page 233*. Reference may also be made in 
this connection to the instructive case in 
O'Connell v. Rex (31) which shows that 
where a particular conspiracy is charged 
in the indictment, a different conspiracy 
cannot be found (cited in Emperor v. Lalit 
Mohan (28) at pages 601, 602f). There can 
be no doubt that the prosecution in the 
present case relied strongly on the evi- 
dence of the alleged murder and of the 
disposal of the dead body after murder, 
in support of the charge of conspiracy, 
but I may state that that evidence wholly 
fails of its purpose. The evidence of 
conspiracy was in fact not put before the 
jury as a comprehensive whole, as it should 
have been. few general observations 
would not perhaps be out of place here 
regarding the way in which the learned 
Judge dealt with this part of the case. 

The learned Judge, as my learned 


(30) (1809) 2 Camp 230; 170 E R 1139. 
GD 4844) 1L0 & F 155; 1 Cox O 0413;8 E R 
1061. 
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brother has pointed out, evidently took 
great pains in the matter of the charge 
to the jury, but it is a pity thatin sum- 
ming up the case bedid not take up the 
different issues separately, calling attention 
to the pros and cuns of the whole evi- 
dence bearing on each point. Instead he 
gave a bare summary of the oral evi+ 
dence, witness by witness and then dealing 
with the case of each individual aczused, 
stated seriatim, the evidence of different 
prosecution witnesses against him. This 
can never be a very satisfactory way of 
dealing with a case, much less a case of 
such magnitude, where, as the learned 
Judge himself told the jury, the trial had 
been “a long protracted one” and the oral 
evidence alone had “assumed rather a 
gigantic shape. A cataloguing of the wit- 
nesses may be useful in a way, but it 
can never be a substitute for the mar- 
shalling of the evidence, point by point, 
which is so necessary for presenting to 
the jury a complete picture with all its 
lights and its shades: see Ilu v. Empero? 
(32) at page 341*. 

The learned Deputy Legal Remem- 
hrancer laid the evidence of conspiracy very 
clearly before us, and as my learned bro- 
ther has already referred to it in his judg- 
ment. it isnot necessary to deal with it at 
any length. Tt amounts to this: first, evi- 
dence of association and of meetings in 
certain dispensaries, showing a combination 
to turn the doctor out of the village. This 
was up to the month of Bhadra (i. e., about 
the middle of September.) In that month 
there was evidence that some persona al- 
leged to be in the conspiracy were trying 
to procure goondas to “teach the doctor a 
lesson”. Then there was evidence of the 
meeting held on September 15, 1935, in the 
local schoo] premises. Then there was the 
petition which the deceased is said to have 
made to the S. D. O., Uluberia, on Septem- 
ber 22, (Ex. 5,, a document which the de- 
fence objected to as inadmissible bat which 
I agree with my learned brother is relevant 
under Expl. 1 of s. 8, ifnot under s. 32 (1), 
Evidence Act. Then there was evidence of 
an assault on the doctor on the evening of 
September 29, from when he was missed. 
Finally there was the evidence of the finds 
of the dismembered parts of a body 
hidden away in different parts of Harish- 
pore field and of the bicycleand of some 


(32) 620 337; 153 Ind. Cas. 454; AIR 1934 Cal, 
847; (1934) Or. Cas. 1364; 7 R C 378; 36 Or, L J 38, 
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articles of personal wear, and of 
identification as those of the deceased. 

Analysing this evidence, it seems to be 
clear that up to September 15, the evidence 
does not amount to more than showing a 
conspiracy to drive the doctor away from 
the village, nothing of any design to murder 
him. The evidence as to the collecting 
of goondas might probably contain a sug- 
gestion of giving the doctor “a good thrash- 
ing”. The meeting of September 15 is 
said to carry the evidence nearer to con- 
spiracy to murder. But as my learned 
brother has very clearly pointed out, it is 
impossible to attribute any such effect to 
this evidence. The acquittal of the Sub- 
Inspector is really conclusive on the point, 
for as Burce, J., observed in Rex v. Plummer 
(33) at page 349*: 

“It is a very dangerous principle to adopt to 
regard a verdict of not guilty as not fully es- 


tablishing the innocence of the person to whom it 
elates.” 


Coming to the petition of September 
23 (Ex. 5}, this again falls short of estab- 
lishing a conspiracy tomurder. As to the 
assault, the remark supposed to have been 
made by Kalipada Bag that the doctor 
should be dragged to the tank and drowned 
in it, even if believed, seems to me to be 
a very slender basis for founding a con- 
spiracy to murder. A casual remark of 
that kind can hardly be taken to be evi- 
dence ofa pre-concerted plan to murder. 
Whatever value it might have, if taken 
along with the evidence of the words sup- 
posed to have been uttered by the Sub- 
Inspector at the meeting of September 15, 
ib loses all mmportance without that evi- 
dence. 

As I have said, the most important link 
according to the prosecution is the last 
link in the chain, namely the evidence 
regarding the discovery of the supposed 
human remains and the other articles and 
their identification. As regards this evi- 
dence, [ entirely agree with what my learned 
brother has said and would merterly add 
that however valuable it might be as 
circumstantial evidence of a conspiracy to 
murder, it was necessary in order that it 
might be used for that purpose that there 
should be something to connect it with 
some member or members of the conspira. 
cy, if not with any of the accused actually 
charged The mere fact that parts of the 
doctor's body or any of his belongin 

(33) (1902) 2K B339; 71L JK B 805; 86 L 


886; 51 W R137; 66 J P 647; 20 Cox O O 269,18 T 
L R 659 


*Page of (1502) 2 K. B.—fid] 


their 


8, 
T 








GOLI KE BEHARI PAKAL v. EMPEROR (CAL.) 


. Shivabhai v. Emperor (36) but it will 


17310 
assuming that they were identified as his 
were found several days after the alleged 
murder it may be concealed ot scAttered 
in suspicious circumstances, would not 
by itself establish any connection of these 
with any of the supposed conspirators. 
Some evidence aliunde. direct or circumstan- 
tial, showing such connection was in fact 
required before a conspiracy could be 
deduced therefrom. As Grose, J. put it in 
Rex v. Brisac (34) at p. 171* conspiracy 
is generally : 3 

“a matter of inference deduced from certain crimi- 


nal acts of the parties accused done in pursuance 


ofan apparent criminal purpose in common bet- 
ween them.” 


See also Rex v. Meyrick (35) at pp. 99-101f. 
It is not necessary to discuss whether evi- 
dence may be given in the first instance 
of the existence of a conspiracy in general, 
without proof of the accused's participa- 
tion in it, or how far the acis.and declara- 
tions of any of the conspirators not 
charged may be given in evidence against 
any other conspirator: see on this Archbold’s 
Criminal Pleading, Edn. 29, pp. 355 and 
1423. Whatever that may be, the important 
point to note is that the acts and declara- 
tions must be acts and declaration 
of some member or members of 
the conspiracy and the circumstances 
from which conspiracy is sought to be 
deduced must be circumstances with which 
some members of the conspiracy are shown 
to be connected. This important condition 
is wholly wanting in this case as regards 
the evidence of the alleged finds. Mr. 
Bhattacharyya referred us to the case n 
Ə 
seen there was evidence there to connect 
the accused with the find of the human 
remains. 

The observations 1 have made are suf- 
cient no doubt to establish misdirection 
in the Judge’s charge to the jury; for in 
the view I have taken, there was in fact. 
no evidence to go to the jury of the charge: 
of conspiracy, and on this ground alone the 
verdict and ihe convictions based thereon 
must be held to be vitiated. But what 
I desire to point out is that on the evi 
dence as it stands, the convictions are 
wholly unsustainable, and must” be sel 
aside and there can be no question of re 
trial of any of the accused. In my opinior 


(34) (1803) 4 East. 165; 102 E R 792. 

(35) (1929) 21 Cr. App. Rep. 94;45T L R 421. 

(36) £0B 683; 97 Ind. Cas. 660; AI R1926 Bop. 
513; 27 Cr, L J 1140; 28 Bom. L R 1013, 

*Page of (1803) 4 Hast.—[ Bd.) 
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as the appellants are entitled to an appeal 
on facts, the prosecution must stand or 
fall om the evidence already on the record. 
I, therefore, agree in the order which my 
learned brother has already announced. 


D. Appeals allowed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 211-B of 1933 
April 10, 1937 

i PoLLOCE, J. 
CHANDRABHAGA —APPELLANT 
versus 
ANANDRAO AND ANOTHER— 
e. - RESPONDENTS 

Hindu Law—Gift—Delivery of possession, necessity 
of —Parties in Berar —Gift before 1907 —Transfer of 
Property Act (IV of 1882), if applies—Gift not made 
by delivery of possession—Subsequent sale of property 
to third person under registered sale-deed and by 
delivery of possession—Vendees get good title—Sale 
by vendee to previous donees by unregistered sale-deed 
but by delivery of possession- Delivery, if in pur- 
suance of previous gift — Donees, if get good title by 
the sale —Donees, tenants-in-common — One dying— 
Widow, if entitled to his share—Her title, whether 
good against all, except true owners — Acquisition 
— Whether as tenants-in.common or joint tenants— 
Presumption—Transfer of Property Act (IV of 1882), 
8. 41—Duty of transferee, 

Transfer of Property Act, was made applicable to 
Berar in 1907. Consequently gifts by Hindus in 
those Provinces before 1967, are governed by Hindu 
Law and not by Transfer of Property Act, , 

Under Hindu Law, a, gift is not valid unless it is 
accompanied by delivery of possession, Where there- 
fore a donor who is in possession of the property gifts it 
away without delivering the possession but three 
years after she sells the Property to a third person, 
then denying the previoug gift, no title passes to the 
donees under the gift. Kalidas Mullick v. Kanhaya 
Lal Pundit (1), Kishan Rao v. Rukhma (2), Atmaram 
Sakharam v, Vaman Jannrdhan (4) and Jotiaram v. 
Ramkrishna (8), distinguished, 

And where the vendee, after being in possession for 
14 years under a valid title, purport to re-sell the prop- 
erty to the donee by an unregistered sale-deed and the 
donees go into Possession, this delivery of possession 
following the transaction of sale cannot be said to be 
one in pursuance of the previous gift. There being 
no registered deed of sale creating title in the donees 
they acquire no valid title though it is possible that 
they might resist any attempt by their vendor 
to regain possession ‘by virtue of the doctrine of 
part performance. 

But the title of the donees ig valid against all the 
worldeexcept the true owners and where the donees 
are tenants-in-common and oneof them dies, his widow 
is entitled to whatever rights her deceased husband 
had and it is not open to the other tosay that her suit 
must fail because she has‘ no title, when he bases his 
title 57 the same transactions as she does. [p.86, 
col, 2. 

When two or more undivided brothers or other 
collateral sapinaas who had not inherited any ances- 
tral nucleus, or had taken no aid from such nucleus, 
if any, acquire and amass wealth solely by their joint 
personal exertion and skill in carrying on a trade, or 
otherwise, then it depends entirely on their intention 
whether, they should hold the Property as tenants-in- 
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common like strangers entering into a partnership 
or as members of a joint family, clothing the same 
with the legal qualities and incidents of joint family 
property, chief among which is survivorship. Gopala- 
samt Chetti v. Arunachallam Chetti (d), relied on. 
[ibid.] 

To obtain the protection of s. 41, Transfer of Pro- 


perty Act, transferee must allege and prove that he 


took reasonable care to ascertain that the transferor 
had power to make the transfer, 


S. C. A. from the appellate decree of the 
Court of the Additional District Judge, 
Yeotmal dated July 28, 1933,in 0. A. No. 
48 of 1932, confirming the decree of the 
Oourt of the Sub-Judge, Second Class, 
Darwha, dated March 31, 1932, in C. S. No. 
296 of -1931. | 

Mr. J. R. Mudholkar, for the Appel- 
lant. 

Mr. V.V. Kelkar with bim Mr. M. R. 
Bobde, for the Respondents. 

Judgment.—This is a plaintiffs ap- 
peal arising out of a suit for possession 
of ahalf share in a field Survey No. 154, 
area 32 acres 34 gunthas, in Mouza Tup- 
takli inthe Amraoti District. Tais field 
belonged at one time of Musammat Raja- 
bai. On October 1, 1904, she executed a 
registered deed of gift in respect of this 
field in favour of her sister’s sons, Bajirao, 
who was the husband of the plaintiff 
Chandrabhaga, and Anandrao, the defend- 
ant No. 1. It must now be taken as set- 
tled that she did not deliver possession to 
her nephews, and there are documents on 
record which show taat on Jannary 28, 
190/, she leased the field out to other per- 
sons. On March 22, 1907, she sold this 
field by registered sale-deed to the Ram- 
chandra Sansthan of Tuptakli for Rs. 1,000. 
This Sansthan was placed in possession 
and remained in possession for nearly 12 
years. ~ kajahai died some lime between 
1907 and 1919. On February 25, 1919, the 
Sansthan accepted Rs. 800 from Bajirao 
and Anandrao, and abandoned its claim 
to the field. Bajirao and Anan lras entered 
into possession, and the field was first re- 
corded in the name of Bajirao as manager 
of the family and after his death on 
March 18, 1£20, in the name of ‘Anandrao 
alone. The plaintiff who is Bajirao’s 
widow, contends that Baj rao and Anandrao 
were tenants-in-common of this field and 
that'on the death of Bajirao she became 
entitled to a half share. The present suit 
to enforce that right was not brought until 
July 15,1931. The suit failed in both the 

Dourts. 
pa tee point to be decided is wh&ther 
the gift, which was not accompanied by 
delivery of possession, was valid. The 
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Transfer of Property Act was not applied 
to. Berar until 190°. Under Hindu Law, 
which, therefore, applies, a gift is not 
valid unless it is accompanied by delivery 
of possession. It has, however, been 
argued thatthis is a question which can 
arise only between the donor and the donee, 
and I have been referred to the decision of 
the Privy Council in Kalidas Mullick v. 
Kanhaya Lal Pundit) and other esses. 
Jn the case before the Privy Council the 
doncr was notin possession at the time 
when she made the gift. She did all 
that ske could to complete the gift, and 
she admitted the gift in the suit. In 
Kishen Rao v. Rukhma (2) the donor's 
widow supported the gift in the suit. 
The decision in Krishna Bai v. Debi Singh 
(3) was apparently a decision under the 
Transfer of Preperty Act, so also was the 
decision in Atmaram Sakharam v. Vaman 
Janardhan (4). In Joitaram v. Ramkrish- 
na (5). the donor was not in possession 
at the time of making the gift, and there 
was no attempt made by the donor to 
revoke the gift. In the present case the 
circumstances are very different. The 
donor was in possession 2t the time when 
she made the giftand within three years 
she s-ld the property to the Ramchandra 
Sansthan, which was equivalent to a denial 
of the gift. In my opinion, therefore, the 
gift passed no valid title to Bajirao and 
Anandrao. 

When the Sansthan abandoned its right 
to the field it had a valid title, and no 
registered document was executed which 
extinguished fis title or created a title in 
Bajirao and Anandrao. 
cuted an unregistered receipt (Ex. P-2) 
which mentioned that there had been a 
gift to Bajiraoin 1901, and tbat in con- 
sideration of the receiptof Rs. 800 from 
Bajirao it had relinquished its claim to 
the field and recognizéd Bajirao as the 
full owner of the field. It bas been sug- 
gested that the delivery of posses- 
sion which folluwed this transaction was 
a delivery that validated the gift of 1904, 
but I think that it is impossible to hold 
that this delivery of possession wasin 
pursuance of the deed of gift which had 
been made more than 14 years before. 
When the Sanstlan executed this receipt 

(1) 11 O 121, 111 A 218; 4 Sar. 578; 8 Ind. Jur. 633 


PO. 
t Git OPLR 1. 

Gs ATR 1923 Nag 195; 71 Ind. Cas, 409. 

(4) 49 B 388; 87 Ind. Oas, 490; 27 Bom. LR 290; A 
IR 1924 Bom, 210, 

(5).27 B 31. 
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‘Bajirao had in the field, and 


The Sansthan exe-- 
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and handed over possessioh it had a 
perfectly valid title, which it professed to 
give up for Rs 800; but, as there was ro 
registered deed creating title in Bajirac 
and Anandrao, they acquired no valid titie, 
though it is possible that they might kave 
resisted any attempt by the Sansthan to 
regain possession by virtne of the doctrine 
of part performance. 


It, therefore. follows that Bajirao and 
Anandrao had notitle when they entered 
into possession on February 25, 1919, and 
on this ground the lower Appellate Court 
seems to have held that the plaintiff's claim 
must fail. It has, however, apparently not 
noticed thatfAnandrao, and defendant No. 2 
(who claims through him), have exactly the 
same title as Bajiraohad. When Bajirao 
and Anandrao were placed in possession 
by the Sansthan, they were entitled to main- 
tain that possession against the whole 
world except the true owner. If Bajirao 
and Anandrao were tenant-in-common, 
then on Bajirao’s death the plaintiff as 
his widow was entitled to whatever rights 
she also 
was entitled to maintain that possession . 
against all the world except someone with 
a better title. Anandrao’s title to the field 
was no better than Bajirao’s and it is not 
open to him to say that the platntiff’s suit 
must fail because she has no title, when 
he bases his title on the same transactions 
as she does. 


The question then narrows to this 
Whether Bajirao and Anandrao were - 
tenants-in-common or joint tenants of this 
field. They acquired possession of the 
field, though not title, by the payment of 
Rs. £00 to the Sansthan. There is no evi- 
dence to show where this money came from 
or whether there was any nucleus of joint 
family property. There is a finding, which 
is not now disputed that Bajirao and 
Anandrao were members of a Hindu joint 
family, and apparently they were the only 
members cf that family. In  Sarkar'’s 
Hindu Law at page 341 of the 7th edition 
it is stated:— 

“When two or more undivided brothers or other col- 
lateral sapindas who had not inherited any ancestral 
nucleus, or had taken no aid from such nucleus, if 
any, acquire and amass wealth solely by their joint 
personal exertion and skill in carrying on a trade, or 
otherwise, then it depends entirely on their intention 
whether they should hold the property as tenant-in- 
common like strangers entering into a partnership, 
or as members of a joint family, clothing the same 
with the legal qualities and incidenta of joint family 
property, chief among which is survivorship.” 

In Gopalasami Ghetti v. Arunachallam 
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Chetti (6) the learned Judge sta‘ed: 


“The family is not shown to have had any ances- 
tral property, but it acquired property by trade in 
which the father and the two sons were jointly engag- 
ed. There being no indication of an intention to the 
contrary, it must be presumed that the property thus 
acquired was held by the members of the family as 
joint property with the incident of the right of 
survivorship.” ` 


In the present case after the field’ had 
been acquired from the Sansthan it was 
recorded in the name of Bajirao as manager 
of the . family. The presumption, there- 
fore, arises that the parties intended to 
treat this property as joint property. The 
plaintiff Chandrabhaga seems to have 
understocd that the property was joint 
family: property because she allow- 
ed it to be recorded in the name of 
Anandraoalone after the death of Bajirao, 
and between 1920 and 1926, Anandrao 
mortgaged it on four occasions. My con- 
clusion, therefore, is thatthe property, was 
Joint property and that on the death of 
Bajirao it devolved by survivorship on 
Anandrao alone. The plaintiff's suit must, 
therefore, fail. p . 

The lower Courts have held that Sonba, 
defendant No. 29, to whom the property 


was mortgaged by Anandrao, and who has - 


‘since foreclosed his mortgage, would be 
protected by s. 41 of the Transfer of Pro- 
perty Act. The plaintiff, no doubt, stood 
aside and allowed Anandrao to appear as 
the owner of the property, but that is not 
enough in order to obtain the protection of 
s. 41.. A transferee must allege and prove 
that he took reasonable care to ascertain 


that the transferor had power to make the | 


transfer. Inthe present case there is no 
allegation or evidence that Sonba made any 
enquiry whatever into Anandrao’s power to 
‘mortgage the property. Sonba, therefore, 
would not be protected by s. 41. 

` The appeal, therefore, fails and is dis- 
missed with costs. Counsel's fee Rs. 50. 


. D. Appeal dismissed. 
(6).27 M 32at p 35, ; 


$ RANGOON HIGH COURT 
Criminal Appeal No. 632 of 1937 
4 July 21, 1937 i 
BAGULEY AND SpraRGo, JJ. ` 
ABOR AHMED—APPELLANT 
VETSUS 
Tae KING— RESPONDENT 
Penal Code (Act XLV of 1860), ss. 302, 304, Part I 
—Accused injuring deceased's leg above ankle with 
dah—Bones and arteries cut—Deceased dying— 
Offence held one under s. 304, Part I. 
Held, that where the intention of the accused was 
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to cut the deceased on the leg, and the cut inflicted 
was quite lowdown near the ankle, a man who 
directed a blow in this direction as a general re- 
sult would bea manwho did notintend to cause 
injury sufficient in the ordinary course of nature to 
cause death, because most cuts on the leg are not 
jnjuries sufficient in the ordinary course of nature 
to cause death. Though the blow was delivered with 
great force, and cut the bone and arteries, and even 
residents in the jungle must be held to know that 
a violent blow of this nature with a formidable 
weapon was likely to cause death wherever ths blow 
may fall, no intention higher than this could be im- 
puted against the accused. His conviction, there- 
fore, under s. 302, Penal Code, must be altered to 
one under s. 304, Part. I. : 
Or. A. from an order of the Sessions 


Judge, Arakan, dated May 26, 1937. 


Mr. Kya Gaing, for the Appellant. 

Mr. Lambert (Government Advocate, for 
the Crown. í 

Baguley, J—The question which was 
referred to the Full Bench* having been 
answered in the sense in which it has 
been, this case has now to be determined 
on what are really the agreed facts. The 
appellant ‘after an altercation smote the 
deceased on the leg above the ankle with 
his dah with such force that he cut 
through the bones and the arteries. In 
consequence the man died four days later 
in hospital. The medical officer when 
examined in the committing Court said 
that the injury inflicted was sufficient in 
the ordinary course of nature to cause 
death. When examined in the Sessions 
Oourt, he went further and said that the 
injury was necessarily fatal. The fact that 
he made these’ divergent statements does 
not inspire very great confidence and it is 
difficult to decide whica of these state- 
ments must be accepted. In view of this 
fact, and relying on what is common 
knowledge, we think, it cannot be held 
that the injury was more than sufiicient 
in the ordinary course of nature to cause 
death. The question then arises as to what 
offence the appellant has committed, He 
did in fact infiict injury sufficient in the 
ordinary course of nature to cause death. 
Can he be imputed with the intention to 
cause such injury or the knowledge that 
he must inflict such injury ? In my opi- 
nion this cannot ke assumed against him. 

Our attention has been drawn to a 
Bench decision of this Court, not officially 
reported, Kra Chan U v. Emperor (1) in 
which the appellant was cdnvicted of mur- 
der, where the injury inflicted was much 
the same as the injury inflicted in the 


(1) 2 Bur. L J 103; 76 Ind. Cas. 5715; AIR 1993 
Rang 247; 25 Or. L J 207. 
*See 171 Ind. Cas. 574—[Ha | 
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present case. This decision is now 14 years 
old and the more recent decisions of this 
Court which have heen referred to in the 
order of reference to the Fall Bench sho v 
that the general tendency of opinion now 
is not in. accordance with the rule laid down 
in Kra Chan U v. Emperor (1). 

The intention, so far as I can see, of the 
appellant was to cut the deceased on the 
leg, and the cut inflicted was quite low 
down near the ankle. A man who directa 
a blow in this direction as a general result 
would be a man who did not intend to 
cause injury sufficient in the ordinary course 
of nature to cause death, because most culs 
on the leg are not injuries sufficient in the 
ordinary course of nature to cause death. 
The blow was delivered with great force, 
perhaps we could say, and even residents 
in the jungle must. be held to know that a 
violent blow cf this nature with a formid- 
able weapon is likely to cause death 
wherever the blow may fall, but I do not 
think that any intention higher than this 
can be imputed against the appellant. I 
weuld, therefore, set aside the conviction 
under s. 302, Indian Penal Code, and the 
sentence of death, and in its place record a 
conviction under s. 301, Part 1, and order 
that the appellant be rigorously imprisoned 
fer'ten years. z 

Spargo, J.—I agree. 


D: , Sentence reduced. 





PRIVY COUNCIL | 
Appeal from the Supreme Court of Alberta 
December 16; 1937 
Lorp ATKIN, Lorp THANKERTON, Lorp 
Ruseg or KILLOWEN, Lorp MAOMILLAN 
AND Lorp WRIGRT. 
Tas KNIGH I SUGAR Co., Ltp.— 
APPELLANTS 
versus 
Tae ALBERTA RAILWAY anp 
IRRIGATION Qo.—RESPONDENTS 

Deed- Construction — Conveyance — Transfer of 
land “excepting thereout all coal and other minerals” 
—Other minerals, whether also excepted—Petroleum 
and natural gas, whether minerals — Contract - Exe- 
cutory contract—Such contract to be carried out by 
deed to be executed afterwards—Contract, when com- 
plete—Alberta Land Titles Act (Revised Statutes, 1922, 
Chap. 133). 

The transfers of certain parcels of land executed by 
the vendor allcontained an exception in the following 
terms: “Excepting therefrom all coal and other 
minerals in and under the said land and the right to 
“use so much of said land or the surface thereof as the 
Company may consider necessary for the purposeof 
working and removing the said coal and minerals.” 
The certificates of title subsequently issued to the 
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new owners, also contained the words—“excepting 
thereout all coal and other minerals," 

Held, that what was excepted in each was—“all 
coal and other minsrals”, words which meant gram- 
matically “all coal and all other minerals’? All 
minerals were therefore excepted, and there was no 
room for the inclusion in the transfers or certificates 
of title of any genus of mineral. Even if the word 
“all” was to be restricted in its application to thé 
word “coal”, it would still be impossible out of the 
single ingredient “coal”, to construct a genus of 
minerals to which the succeeding general words could 
be confined. Consequently, petroleum and natural 
gaswhich came under the definition of “minerals” 
were also excluded. 

Where parties enter into an executory-agreement 
which is tobe carried out by a deed afterwards to 
be executed, the real completed contract is to be 
found inthe deed. The contract is merged in the 
deed. The most common instance perhaps of: this 
merger is a contract for the sale of land followed by 
conveyance on completion. All the provisions of the 
contract which the parties intend should be per- 
formed by the conveyance are merged in the con- 
veyance, and all the rights of the purchaser in relation’ 
thereto are thereby satisfied. There may, no doubt, 
be provisions of the contract which, from their nature 
or from the terms of the contract, survive after com- 
pletion. This doctrine also hae application to the 
case of the gale of land to which the-Land Titles Act 
(Revised Statutes Alberta, - 1922, Chap. 133), ap- 
plies, Leggott v. Barrett (1) and Palmer v. Johnson 
= , referred to. Hansan v. Franz (8), not .approv- 
ed. - 


Messrs. A. Macleod Sinclair, K. C. 
S. Rees and W. H. Epshein, for the Appels 
lants. . 

Mr. W. N. Tilley, K.C. for the Respon- 
dents. 

Lord Russell of Killowen.—In this 
appeal from a judgment of the Appellate 
Divisicn of the Supreme Court of Alberta, 
which affirmed the dismissal by Ford, J. 
of the appellants’ action, the relevant facts 
are uot in dispute. i 

By an agreement dated November 25, 
1903. (referred to hereafter as the sale 
agreement) the Albert. Railway and Coal 
Company, who were predécessors in title 
of the respondents, agreed to sell and the . 
appellants agreed to purchase certain large 
parcels of land in Alberta amounting in-ex-. 
tent to over 223,000 acres. ‘The land was held 
by the vendors under Crown Grants which 
contained areservation of coal, the certi- 
ficates of title issued to them under fhe 
1 and Titles Act containing a reservation 
uate His Majesty his successors and as- 
sigas of all coal mines, coal. pit s¢ams 
and veins of coal and the right to work the 
same. z 

Under the sale agreement the purchase 
price of $446,249 was payable with interest ` 
in ten instalments, the first on the. dats 
thereof and the final instalment on Septem- 
ber 1, 1912; and the vendors: covenanted 
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on the payment of the purchase price and 
interest, to.cohvey and assure to the ap- 
pellants bya good and. sufficient deed in 
fee simple the said parcels of land freed 
and discharged from all encumbrances 
but subject to the conditions and reserva- 
tions expressed in the original Crown 
Grant. 

Notwithstanding that the sale agreement 
only, enzitled the appellants to completion 
of the contract on payment of the whole 
purchase money and interest, the appel- 
Jants from*time to time during the years 
1901— 1913 re-sold portions of the lands to 
other purchasers, and tLe respondents at 
the reqyest of the appellants from time to 
time. assured the lands so re-sold either to 
the appellants orto their sub- purchasers. 
In the result the whole of the purchase 
money and interest had been paid by the 
appellants and the whole of the land con- 
veyed away by the respondents hy about 
the end of the month of March 1913. In 
other words completion as to all the land 
comprised in the sale agreement had taken 
place by that date. 

All the dozuments relating to these as- 
surance have not been placed before their 
Lordships, but a few have been selected 
as samples of the bulk. From these it 
would appear that the transfers executed 
by the respondents all contained an excep- 
tion in the following terms:— 

“excepting therefrom all coal and other minerals 
in and under the said land and the right to use so 
much of said land or the surface thereof as the Oom- 


pany may consider necessary for the purpose of work- 
ing and removing the said coal and minerals.” 


It would further appear that the certi- 
ficates of title subsequently issued under 
the Land Titles Act to the new owners; 
contained the words—‘excepting theresut 
all coal'and other minerals.” ne 

The entire transaction having been clos- 
ed. early in’ 1913, apparently to the satis- 
faction of all concerned, nothing further 
occurred between the parties in relation 
thereto until moresthan 17 years later. The 
appellants then for the first time raised 
the contention thatthey were entitled to 
all minerals under the lands other than 
coal, and this alleged-title they eventually 
sought to enforce’ in ithe present: pro- 
ceedings. | 

Their Lordships, observe at the outset 
that there is no claim to rectify the docu- 
ments of transfer by the respondents to 
the appellants upon the footing’ of any 
mutual mistake. The difficulties in the way 
af. establishing. the right to such relief in 
the present case are sufficiently obvious. 
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Their claim to all minerals other than 
coal was put before their Lordships in 
the following way:—It was said that upon 
the true construction of the sale agree- 
ment the minerals o:her than coal were 
included in the parcels sold. that upon 
the signing of the sale agreement the 
vendors became trustees for the purcha- 
sers of the parcels sold, and their right 
as purchasers of minerals under the con- 
tract still continues to exist, because the 
doctrine under which a contract for the 
sale of land is merged in the conveyance 
on completion cannot apply where com- 
pletion takes, as here, the form not of a 
deed of grant but of a transfer cf’ land, 
registered. under the Land Titles Act which, 
it is said, is merely an order to cancel an 
existing certificate of title and issue a new 
one inthe purchasers’ name. 

The appellants also raised a subsidiary 
claim, vizą, that upon the true construc- 
tion, of the transfers and certificates of 
title they were entitled to all minerals 
which were not minerals of the same class 
as coal, and that they were acc rdingly 
entitled to the petroleum and natural gas 
rights. It was admitted that petroleum 
and natural gas came within the definition 
of “minerals.” 

Their Lordships now proceed to consider 
these contentions. 

They can see no foundation for the sub- 
sidiary claim last described. It would 
appear to depend upon some attempted 
application of what is known as the ejus- 
dem generis rule. The words are clear. 
They are identical in transfers and cer- 
tificates of title. Whatis excepted in each 
is—‘“all coal ‘and other minerals,” words 
which mean grammatically “all coal and 
all other minerals.” All minerals are, there- 
fore, excepted and there is no room for the 
inclusion in the transfers or certificates of title 
of any genus of mineral ven if the 
word “all” is to be restricted in its ap- 
plication to the word “coal,” it would still 
be impossible out of the single ingredient 
“coal, to construct a genus of minerals to 
which the succeeding general words could 
be confined. 

As regards the major question, there can, 
their Lordships think, be no doubt that 
the true construction of the sale agreement 
would, not warrant an exception in the 
transfer of any minerals except coal. But 
it is well settled that where parties enter 
into an executory agreement which, is eto 
be carried out by a deed afterwards.to be 
executed, the real completed contract is 
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to be found in the deed. The contract is 
merged in the deed (see Leqgott v. Barrett 
(1). The most common instance perhaps 
of this merger is a contract for the sale 
of land followed by conveyance on com- 
pletion. All the provisions of the contract 
which’ the parties intend should be per- 
formed by the conveyance are merged in the 
conveyance, and all the rights of the purcha- 
ser in relation thereto are thereby satisfied. 
There may, no doubt, be provisions of tha 
contract which from their nature er from 
thé. terms of the contract, survive after 
completion. An instance may be found in 
“Palmer v. Johnson (2), in which it was 
held .that a purchaser. could after convey- 
‘ance, rely upon a provision of the contract 
and obtain compensation. The foundation 
of this decision was that upon the con- 
struction of the contract-the provision for 
compensaticn applied after completion; in 
other words the parties did not intend it 
to be performed by the subsequent’ deed 
and it was therefore not satisfied by or 
merged in that deed. | 

. Theré can beno question in their Lordships" 
view, that so far as parcels were concerned, 
‘the parties in the present case intended 
that thé provisions of the sale agreement 
should be performed by the transfer and 
the subsequent ‘certificate of title, and that 
accordingly subject to a point next to be 
mentioned, the real contract as regards 
parcels is to be found not in the execu- 
tory agreement but in the completed 
transaction. . 

It was, however, suggested that this doc- 
trine can have no application to the case 
of the ‘sale of land to which the Land 
Titles Act applies ‘Revised Statutes Alberta 
1922, Chap. 133; and this on the footing 
adopted by Beck, J. in the case of Hansen 
v. Franz (3), reversed on appeal, viz., that 
a transfer of Jand under that Act is noth- 
ing more than an order to the Registrar to 
cancel the existing certificate of title and to 
issue anew certificate. . 

Their . Lordships are unable to accept 
this view. Sections : 0 and 51 of the Act are 
‘in the following terms:— oe | 

“50. After a certificate of title has been granted 
for any land, no instrument shall be effectual to 
pass any estate or interest in such land (except 
a leasehold interest for three . years or for. a less 
period) or render such land liable as security for 
the payment of money, unless such instrument is 


(1) (1880) 15, Ch. D 306; 28 W R 962;43 L T 641; 51. 
Soa 


LJ Oh. 90. 
£2) (1884) 12 QB D 32 on appeal (18°5)13Q BD 
“351; 53 LIQ B 348; 51 L T 211; 33 WH 36. . 
; RÊ 12 Alta L,R 406 reversed on ;appeal 57 S 
57. MEN 
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executed in accordanse with the „provisions of this 
Act and is duly registered thereunder; but upon 
the registration of any such instrument in the man- 
ner herein before prescribed the estate or’ interest 
specified therein shall pass, or, as the case may be, 
the land shall become liable as security in manner 
and subject to the covenants, conditions and con- 
tingericies set forth and specified in such instrument 
or by this Act declared to be implied in instruments 
of a like nature. 
11906, c. 24, ss. 41 46.] 
51. So soon as registered every instrument shall 
become operative according to the tenor and intent 
thereof, and shall thereupon create, transfer, sur- 
render, charge or discharge as the case may be, the 
land or the estate or interest mentioned in the 


instrument,” F 
{1906, c. 24, s. 23) 

From the language used in these, sections 
it seems clear that each of the transfers 
was a document prepared (and prepared, 
it cannot be doubted in a form approved 
by both transferor and transferee) in order 
that, when registered, it should become 
operative according to the tenor and in- 
tent thereof, and should thereupon trans- 
fer the land mentioned tterein. It is the 
transfer which, when registerad, passes the 
estate or interest inthe land; and it ap- 
pears, for the purpose of the application 
of the doctrine in question, to differ in no 
relevant respect from an ordinary convey- 
ance of unregistered land. 

Their Lordships will humbly advise His 
Majesty that: this appeal- should be dis- 
missed. The appellants will pay the res- 
pondents' costs. : y . 

D. Pa Appeal dismissed. 


Solicitors for the Appellants:—Messrs. 
Lawrence Jones & Co. E MET, 

Solicitors for the Respondents: — Messrs. 
Blake & Redden’ | Pk, 


MADRAS HIGH COURT 
Appeals Nos. 403 and 404 of 1933 
September 2, 1936 
. Burn AND LAKSHMANA Rao, JJ.. 
THANGACHA MI NAICKER AND ANOTUER— 
bie APPELLANTS 
; versus ` : | 
“AL. Ve. St. VEERAPPA CHETTIAR 
: AND OTAERS— RESPONDENTS.” < 
Civil Procedure Code (Act V .0f 1908), s. 47— 
Conditions of applicability—Person not* necessary, 
party and exonerated from suit without adjudica 
tion of clatm—Whether a party within s. 47—Ques 
tion not arising under execution of decree—S. 47, in 
applies, 3 
Section 47, Civil Procedure Oode, will not apply 
unless the question arises between the parties t 
the suit, in which the decree was passed, or the}. 
representatives and relates to the execution, satis: 
faction or discharge of the decree and a defendan. 
who was nota necessary party would not bea part 
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to the suit within the meaning of 5.47 if he was 
exonerated without his claim being adjudicated 
pe Abdul Sacv. Sundara Mudaliar (1), follow- 
ed. 

Where the application is for delivery of the prop- 
erties on the ground that tbe compromise decree is 
not binding on the applicant and not underor in 
execution of that decree, that question is not one 
shat can be tried in execution. Section 47 has, 
therefore, no application. Tallapragada Sundarappa 
v. Boorugappalli Sriramulu (2), followed. 

O. A. against the orders of the Sub-Judge, 
Dindigul, dated February 1, 1933. 

Messrs. Watrap S Subramania. Ayyar, 
T.P. Gopala Krishna Ayyar and M. V. 
Harahara Ayyar, for the Appellants. 

Messrs. S. Srinivasa Ayyangar and K. 
Rajah Ayyar, for the Responden:s. 

Lakshmana Rao, J.—The legal repre- 
sentatives of one Errammal, the senior 
widow of the zamindar of Thevaram, are 
the appellants and appeals are preferred 
against the orders of the Subordinate Judge 
of Dindigul dismissing I. A. No 190 of 
1931 filed by Errammal as zemindarini 
of Thevaram for a direction to the Re- 
ceiver appointed under the compromise 
decree in O. S. No. 31 of 1925 to hand 
over to her the zamin villages specified in 
Sch. A ofthe compromise decree, to which 
she was not a party, and allowing 
I. A. No. 170 of 1932 filed by respondent 
‘No. 1, the decree-holder in O. 8. No. 31 
of 1925, against the Receiver for an order 
to deliver the properties to him in ac- 
cordance with the compromise decree. A 
preliminary objection was taken to the 
competency of the appeals, and. so far as 
is material, the facts are that the zamin 
‘and some other properties were mortgaged 
by the zamindar to two Chettiars for 
amounts borrowed by him. The zamindar 
died in 1901 bequeathing the estate to his 
daugater Bangarammal who succeeded him 
and the mortgagees instituted O. S. No. 32 
of 1903 for sale of the hypotheca against 
Bangarammal and the widows of the 
zamindar, including Errammal, the mother 
of Bangarammal. The suit was’ decreed 
in spite of contest, and sale of the hypo- 
theca, was eventually ordered. The sale 
was fixed for March 17, 1913, and to avert 
it, Bangarammal mortgaged the identical 
propefiies to the father of respondents 
Nos. 1 to 3 on March 13, 1918, for 
Rs. 2,15,000. Payments were made towards 
interest upto 1922 and O. S. No. 31 of 
‘1925 was instituted by respondent No, 1 
for recovery of Rs. 5,49 000, the balance 
‘due under the mortgage, by sale of the 
hypotheca. The suit was laid against 
-Bangarammal and 24 others.ineluding res- 
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pondents Nos. 2 and 3 who wera impleaded 
as defendants Nos. 24 and 25 and HKrrammal 
was defendant No. 2. She and defendants 
Nos. 3 to 23 were impleaded as they were 
stated to be claiming some right in the 
hypotheca and defendants Nos 3 to 7, lI 
to 13 and 22 remained ex parte. The 
names of defendants Nos 8 anl 17 were 
struck off and the properties claimed by 
defendants Nos. 9, 10, 14 to 16, 19, 21 
and 23 were exonerated. ; 

A compromise was entered into by res- 
pondent No. 1 with Bangarammal to 
receive Rs. 3,75,000 in full satisfaction if 
paid on or before July 31, 1931, subject to 
certain conditions and a decree was passed 
in terms of the compromise. A Receiver 
was appointed as agreed to for Sch. A pro- 
perties which form part of the hypotheca 
and the properties were put in his posses- 
aion. He was directed to deposit the net 
income into Court every month for pay- 
ment to respondent No. 1 towards the 
decree amount, and the decree provides 
that on payment of the amount agreed upon 
on or before July 31, 1931, the mortgage 
should stand discharged and the Receiver 
should deliver Sch. A properties to 
Bangarammal. The decree further provides 
that if for any reason the entire amount 
is not paid within that time, for the amouut 
outstanding, the Receiver should deliver 
possession of Sch. A properties to respon- 
dent No. 1 without any execution proceed. 
ings as under an absolute sale and the 
charge of the rest of the hypotheca shall 
stand discharged. The decree is silent as 
regards ths other defendaats, except that 
it says that each party should bear fbis or 
her own costs; and Bangarammal died on 
December 14, 1930 without discharging the 
decree debt. I. A. No. 190 of 1931, was 
filed by Errammal as the succeeding 
zamindarini against respondents Nos. 1 
to 3 on July 29, 1931 for a direction to the 
Receiver to hand over Sch. A properties 
to her on the ground that the decree to 
which she was not a party was not binding 
on her, and the petition was filed under 
ss. 47,151 and O. XL, r. 1, Oivil Pro- 
cedure Code. It was opposed by respon- 
dents Nos. 1 to 3 and I. A- No. 170 of 
1932 was filed by respondent No. 1 sub- 
sequently against the Receiver for a 
direction to him to deliver the properties 
in accordance with the compromise decree. 
The petitions were tried together and by 
a common judgment the Subordinate Jhdge 
dismissed I. A. No. 190 of 1931 and order- 
ed I. A. No, 170 of 1932. 
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Errammal. was not a party to I A, 
No. 170 of 1932, and it was rightly con- 
ceded that, apart from s. 47, Oivil Proce- 
dure Code, the order in I. A. No 190 of 
1931 would not be appealable. But s. 47 
would not apply unless the question arises 
between the parties to the suit, in which 
the decree was passed, or their repre- 
sentatives and relates to the execution, 
satisfaction or discharge of the decree and 
as pointed out in Abdul Sac v. Sundara 
Mudaliar (1) a defendant who wasnot a 
necessary party would not be a party to 
the suit within the meaning ofs. 47 if 
he is exonerated without his claim being 
adjudicated upon. Errammal was not a 
necessary party to the suit cn the mortgage 
executed by Bangarammal nor was her 
claim adjudicated upon. The compromise 
was between Bangarammai and respondent 
No. 1 and she was in effect exonerated. 
Tt is under the circumstances doubtful 
whether she would be a party to tke suit 
within the meaning of s. 47 and she does 
notclaim as the representative of Bangaram- 
mal. Further the application is for deli- 
very of the properties on the ground that 
the compromise decree is not binding on 
her and not under or in execution of that 
decr2e and as observed in Tallapragada 
Sundarappa v. Boorugappalli Sriramulu 
(2) at p. 405* that question is not one 
that can be tried in execution. Section 47 
has, therefore, no application and it follows 
that- the appeals are incompetent. The 
preliminar y objection is, therefore, upheld 
and. the appeals are dismissed with costs. 
The memorandum of objections also goes 
Ea is dismissed with costs. 

Appeals dismissed. 

a 54 M81: 127 Ind. Oas dos. A IR1930 Mad. 
817; 59 MLJ 937; (1930) M WN 779; Ind. Rul. 


(1930) Mad, 1015: 32 L W 836, 
(2) 30.M 402; 17 M L J 286. 
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RANGOON HIGH COURT 
Criminal Appeal No. 407 of 1937 
June 2, 1937 
Maoxney, J. 
AUNG THAN —APPELLANT 
. ^ versus 
Tug KING— RESPONDENT 
Penal Code (Act XLV of 1£60), ss. 302, 304—Dis- 
tinction—Intending to cause injury, accused striking 
deceased on head with heavy wooden bar knowing it 
would cause death—S. 302, Part II, if applies— Còn- 
viciton under s. 302, propriety of Criminal trial— 
Evidence—Witness for accused saying that he saw 
co-accused striking deceased with stick— Admissibility 
of statement against co-accused. 
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The second part of s. 301, Penal Code, deals with 
cases where the act is done withthe knowledge 
that itis likely to cause death but without any 
intention to cause death or to cause such bodily’ 
injury as is likely to cause leath, Ifa person in- 
tending to cause an injury to another person 
strikes him on the head witha heavy wooden bar 
with the knowledge that it is likely to cause death, 
it cannot be held that he did not intend to cause 
the injury that he knew he was likely to cause, 
There is no alternative but to convict the accused of 
murder punishable under s. 302, Penal Code. 

A statement by a witness called by the accused 
that he saw the co-accused striking the deceased 
with a stick, is admissible in evidence against the 
co-accused. The mere fact that he isa witness for 
the other accused, who, has clearly not made the 
assault, is no reason for rejecting the evidence of 
such witness Chatur Bhuj v. Emperor (l), distin- 

ea 


guished. 

„Or. A. from an order of the Ses- 

ao, Judge, Meiktila, dated March 18, 
Mr. å. N. Basu, for the Appellant. 


Mr. E. W. Lambert 
Advocate), for the Crown. 


Judgment.—Thne learned Sessions Judge, 
has discussed the evidence in a very lucid 
and comprehensive judgment. After hear- 
ing the learned Counsel for the appellant 
and the learned Government Advocate, 
and perusing the proceedings, I am of 
opinion that the learned Sessions Judge 
has come to a right conclusion in holding 
that the appellant Maung Aung Than 
was the person who struck the fatal blow 
on the deceased Maung Shwe Bin. 

The learned Sessions Judge was. justi- 
fied in holding that the investigation. by 
the Police was not satisfactorily carried 
out and for that reason it was possible for 
conflicting accounts to be put before the 
Court as to who was the person who 
caused the injuries.on Shwe Bin. Ths 
affray took place in the early part of. ‘the 
afternoon inside Meiktila bazaar and 
arose out of a quarrel between the de- 
ceased, his wife and son Sein Poon the one 
hand and certain shopkeepers and. their 
assistants on the other. In the course of 
the fight which ensued, one of the shop- 
keepers or the assistants assaulted Shwe 
Bin on the head with a wooden bar. As 
the learned Sessions Judge has pointed 
out, there is clear evidence that the person 
who committed this assault came actually 
from or near the stall in which the appel- 
lant Aung Than was an assistant. There 
is also the direct evidence of Ma E Cho 
who swears that it was Aung Than who 
inflicted the injury. Furthermore, the 
man who inflicted the injury subsequently 
had a fight with, Sein Po, and the man 
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that had the fight with Sein Po is un- 
doubtedly,the appellant. 

The Police seem to have believed the 
evidence pointing to Maung Naing's being 
the deceased's assailant and they appear 
to have disregarded the evidence pointing 
the other way. It is not necessary for 
me to review the evidence again. I en- 
tirely agres with the learned Sessions 
Judge’s summing up. I think he has 
shown conclusively tbat whoever it was 
that assdulted Shwe Bin, it was not 
Maung Naing who was co accused with 
Aung Than. i 

One, of the witnesses offered by Maung 
Naing and examined in his defence in the 
Sessions Court is Po Htein. This man 
says definitely that he saw Aung Than 
‘strike Shwe Bin with a siick which he 
cannot describe. I do not see any reason 
why this man’s evidence should not be 
_taken into account. He says that he 
went to the Police and offered evidence as 
he heard that the Police would make an 
‘arrest of all the sandal shopkeepers. The 
Investigating Officers evidence on this 
point is most unsatisfactory. He admits 
that he had examined Po Htein, but he 
cannot recollect what Po Htein said and 
by a remarkable coincidence the record 
of Po Htein’s statement to him has dis- 
appeared. The Investigation Officer says, 
as far as he can remember, Po Htein 
knew nothing about the case. 

The appellant had the opportunity of 
eross-examining Po Htein and utilized it. 
The mere fact that Po Htein was cited as 
a witness for Maung Naing, who, it is 
clear, did not commit the assault, does 
‘not, in my opinion, justify us in rejecting 
his evidence. I was referred to the case 
‘in Chatur Bhuj v. Emperor (1) where the 
-headnote states : 

“The statement made by a defence witness against 

` a person other than the one who had called him 


as a witness could not be treated as evidence 
against such person.” 


Now, this was a case in which the 
applicant had been declared to be a tout 
under the Legal Practitioners’ Act. Ap- 
parently, other persons had been involved 
and in his defence he had called witness- 
es who had stated that some other 
person than the applicant had contravened 
the Act. The learned Judge who decided 
‘the matter has not given any reason why 
this evidence should have been summarily 
rejected, and I donot think that the pro- 

(1) 12 Lah, 385; 131 Ind. Cas, 238; A I R1931 
Lah, 57; (1931) Or. Cas, 137; 32 Or. L J 672; 82 P L 
R 300 Ind. Rul. (1931) Lah. 398, 


aune THAN v. THE KING (RANG) 


93 
position should be laid down as one 
applicable in all cases. No doubt there 
are cases in which such evidence would be 
rightly locked upon with the gravest sus- 
Picion, but in the present case I cannot 
see that there are any grounds for suspi- 
cion; and this evidence cam, in mv opinion, 
be taken into consideration against the 
appellant. In the Lahore case [Chatur 
Bhuj v. Emperor) (1) it was entirely 
unnecessary for the witnesses culled 
by one respondent to make any state- 
ment against the other. In the pre- 
sent Case, it was on the contrary entirely 
necessary for the witness called by Maung 
Naing, who professed to have been pre- 
sent and to have seen the assault, to state 
who it was that committed the assault if 
ib wasa person known to him. 

The learned Sessions Judge relied very 
greatly on certain evidence in regard to a 
wooden bar which was an exhibit in the 
case. This wooden bar was found to fit 
an almirah in the shop in which the 
appellant was employed. At the time the 
test was made, the almirah had no other 
bar to it It is said that the bar fitted 
the almirah perfectly. The next day ` 
after the occurrence, this shop was exa- 
mined by the Prlice and the almirah was 
found fitted with a brand new bar. What 
has become of this new bar we do not 
know. Now, the bar in exhibit, accord- 
ing to Ma Thein Khin, Maung Shwe Bin’s 
wife, was picked up outside the bazaar 
where this took place near the spot where 
she put her husbandin a gharry. This 
must have been, approxinfately, the place 
where Sein Po and his father’s assailant 
had a fight. However, Sein Pyo, Sein 
Po's brother who came to his rescue, 
states that Aung Than took the bar away 
with him. 

Ma Hmin, who is supposed to have 
picked up the bar and put it in the gharry 
in which the party went to the Police 
station, does not state definitely where 
she found it. Her evidence might be con- 
strued to show that the bar was found 
near the place of the assault. However 
that may be, this evidence, on which the 
learned Sessions Judge has relied, was 
not put to the appellant Aung Than in 
his examination and he has had no op- 
portunity of explaining it. I do not believe 
that he would have failed to offer some 
evidence in regard to the matter-hed he 
realized the importance which was being 
attached to it. In these circumstances, 
I do not think it would be right to take 
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the evidence as to the bar into considera- 
tion. Quite apart from that, the evidence 
against the appellant is, in my opinion, 
sufficient. 

The evidence of Ma E Oho has been 
attacked because she did not make any 
mention of her knowledge to anybody 
until she was examined by the Police and 
because -she admits that her people and 
Aung 'Than's people have been at litiga- 
tion and since last year she has not been 
on speaking term with Aung Than. 
I think it is preposterous to suggest that 
she on that account gave false evidence on 
such a serious matter. She was not bound 
to inform the Police, nor was she bound to 
spread abroad her knowledge of the 
matter. 

The learned Counsel for the appellant 
has pointed out that the only point on 
which Ma E Oho gave her evidence is 
Aung Than’s striking Shwe Bin and that 
she cannot speak to what else happened. 
However, she did notice how the quarrel 
arose between Sein Po and Maung Naing 
and she did notice that in the course of 
the altercation the party drifted south- 
ward past her shop. She was herself 
busy in her own shop and did not notice 
anything as her attention was directed to 
her business, but that is no reason why 
her evidence should be disbelieved on the 
point which she says she did notice. 

The only witness offered for the defence 
whose evidence was of any moment is 
Maung Than Nyunt and he is obviously a 
friend of Aung Than who actually left 
the shop with Aung ‘Than when the 
latter went toejoin the affray. His evi- 
dence dces not ring true. He does not 
explain adequately how Aung Than came 
to be involved in the fight with Sein Po 
outside the bazaar. 

[have no doubt that it was the appel- 
lant who struck Maung Shwe Bin. Two 
injuries were sustained both on the head, 
one not of a serious nature, but the other 
resulted in a severe fracture of the skull 
which injured the brain. This injury is 
described by the medical witness as one 
which is necessarily fatal, and to cause it, 
a great force was used. 

The learned Sessions Judge has con- 
victed the appellant under the second 
part of s. 304, Indian Penal Code. I do 
not think that this is correct. The second 
part of s. 304 deals with cases where the 
act is done with the knowledge that it is 
likey to cause death but without any in- 
tention to cause death or to cause such 
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bodily injury as is likely to cause death- 
Now, if a person intending. to cause an 
injury to another person strikes him on the 
head with a heavy worden bar with the 
knowledge tbat itis likely to cause death, 
I am unable to see how one can fail to 
hold that he did not intend to cause the 
injury that he knew he ‘was likely to 
cause. Actually, on the finding of the 
learned Sessions Judge, it- seems to me 
that there was no alternative but to con- 
vict the appellant of murder punishable 
under s. 302, Indian Penal Code.» However, 
looking at the circumstances of the case, I 
cannot believe that the appellant had any 
intention of causing death, or even of causing 
such bodily injury as was likely fo cause 
death. Although in fact he did cause a 
fatal injury, I do not believe, in the cir- 
cumstances, that he had the knowledge 
that he was likely to do so as it is incre- 
dible that he should have behaved in 
such an entirely savage manner. i 

In these circumstances, I think he 
should have been convicted under s. 325, 
Indian Penal Code, and I alter the conviction 
accordingly. I see no reason to interfere 
with the sentence which will stand. 

D. Conviction altered. 


RANGOON HIGH COURT 
Criminal Appeal No. 654 of 1937 
June 29, 1937 
Rosgets, U. J. AND Swarr, J. 
NGA KYAW HLA—APPELLANT 
versus 
Tas KING—Opposits Party 

Criminal trial—Appeal against conviction—Duty 
of Appellate Court—Duty of accussd—Appellate 
Court should scrutinize evidence independently—Duty 
of prosecution—Whether should call all the witnesses 
whose statements are recorded by Police. 

In all cases in which the Court sits in criminal 
appeal, it has to consider the case against the ap- 
pellant bearing in mind exactly the same principles 
as must be borne in mind bythe Court of trial in 
the first instance. The appellant does not come 
here as one who has been convicted and has to 
satisfy the Court beyond ull reasonable doubt that 
he has been wrongly convicted. If after a convic- 
tion before a Subordinate Court the Oourt of Appeal 
comes to the conclusion that there may havd been 
a miscarriage of justice, the Appellate Oourt can- 
not allow the conviction to stand. The task of the 
appellant is, therefore, fo bring before the cowsidera- 
tion of the Appellate Court such mattersas may 
cast a reasonable doubt of his guilt, having regard 
to all the circumstances of thecase. It is true that 
a Sessions Judge hears and sees the witnesses and 
in many cases his opinion as to their demeanour 
or truthfulness may be of the highest value, and 
an Appellate Court should not lightly disregard 
the conclusion at which for properly expressed 
reasons he arrived. On the other handthat does 
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not absolve the Appellate Court from an independ- 
ent duty of scrutinizing the evidence with care 
and of being satisfied not that a reasonable person 
might have come to the conclusion which the 
learned Sessions Judge came t^, but that no rea- 
sonable person could have come to any other con- 
elusion but that the accused was guilty of the 
offence charged against him, : 

It is not the duty of the prosecution to call as 
witnesses every one whose statements have been 


taken by the Police but only to call such people as’ 


may be likely togive truthful and reliable evidence 
with regard tothe matter in question 


Or. A. from the orderof the Additional 
Sone Judge, Pyapon, dated June 4, 
1937. 

Mr. G. D. Williams, for the Appellant. 

Mr. Maint Thein (Government Advo- 
cate), for the Crown. 


Roberts, C. J—The appellant Nga Kyaw 
Hla was convicted by the learned Additional 
Sessions Judge of Pyapon of the murder of 
Maung San Nyun on February 20 last, and 
was sentenced to death. The mass of 
evidence which was adduced at the Sessions 
trial is in many respects contradictory and 
difficult to follow, and we feel indebted to 
Mr. Williams and the learned Government 
Advocate for having guided us through 
its intricacies so admirably. The evidence 
shows—and the witnesses are agreed up 
to a certain pcint—that the appellant was 
asked to go and gamble at the house of 
Maung Mye in the village where the 
murder of the deceased is alleged to have 
taken place, and there were present 
Maung Po Sein, his servant Ohn Pe, Hla 
Shwe, Pan Maung and the deceased San 
Nyun; and during the course of the day, 
while the play was in progress, three more 
players came upon the scene, Sein Chai, 
Hla Maung and Maung Pyu. During the 
earlier part of the day, the appellant acted 
as a sort of commission agent or cashier, the 
actual players being Ohn Pe, the deceased, 
Pan Maung, and Hla Maung; and it is 
agreed that during the afternoon there was 
a pause for ameal and that, after that the 
players resumed. j . 

As tothe events of the evening, there is 
a marked discrepancy between the evi- 
dence of the prosecution witnesses. The 
case for the prosecution rests in the main 
upon the evidence of Ohn Pe, and his 
story is that during the evening Pan Maung 
was insisting on cashing five rupees worth 
of tokens which he had, and the appellant 
was not willing to give him cash for these : 
that Pan Maung insisted on getting the 
money and Kyaw Hla said “your waing 
(gambling circle) is very troublesome,” and 


NGA KYAW HLA v. TAE KING (RANG) 


95 


so saying he went to the kitchen and threw 
a frying pan and an earthern cooking pot 
into the group of card players hitting Ba 
Thaung on the head. It is then said by 
Ohn Pe thet he and his master Po Sein, 
Hla Shwe and Pan Maung, who form the 
group’ of important witnesses, left in order’ 
to avoid further quarrel, but San Nyun 

who came from their village, was Jeft 
bebind. Ohn Pe. says that the only 
person who was drunk at the time was 
Maung Mye and that neither the appellant 
nor the deceased was drunk. After witness 
had gone some distance away from the 
hut with his companions, he recollected that 
his umbrella and sandals had been left 
behind, and went back to fetch them when 
Maung Mye aimed a spear at him and 
San Nyun stocd up and using an insult- 
ing expression uttered a challenge, 
Witness says that Ba Thaung and Kyaw 
Hla held him (San Nyun) by his left hand 
and made him sit down, and appellant 
said “you are abusing me" and picked up a 
mamoott and struck San Nyun (the 
deceased) with it on the head, at the same 
time throwing something which hit the’ 
witness's right knee. Ohn Pe says he ran 
back to his companions and told them 
what had happened; and they also give 
evidence and, although they were out of 
sight of Ohn Pe and cannot sav what 


“tok place in the hut, they substantially 


corroborate his story to the extent that 
they say ther party left the hut to avoid 
a disturbance ; that Ohn Pe left them to 
return for bis umbrella and sandals : and 
that he came back with the story of the 
appellant having killed the deceased and 
told itto them in substantially the same 
terms dshe gave it at the Committal Sourt 
and atthe Court of Session. The learned 
Sessions Judge in considering his evidence 
came to the ccnelusion, as he expressed it 
thatit was quite believable, and we have 
to consider whether we can act upon it not 
tothe extent of believing it credible or 
possible, but to the extent of confirming the 
conviction and sentence of death passed 
upon the appellant as the result of its having 
been believed. 
Now, although Ohn Pe in his evi 

said that the appellant was not drunk pes 
time of his leaving the hut, it is clear that 
before the Committal Court he said that 
Kyaw Hla was drunk; and in his report to 
the headman he said that one pot was thro wo 
by Kyaw Hla from the kitchen whereasen 
his evidence he sas it was a frying pan 
and a pot. According toOhn Pe's evidence, 
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he was not the only eye-witness of this 
murder; he says that Maung Mye, Ba Thaung 
and Tha Su were in the hut, and itis clear 
from his evidence that Ba Thaung must 
have witnessed the murder because he says 
that Ba Thaung and the appellant made 
San Nyun sit down when the deceased 
uttered the challenging words; also that 
Maung Mye must have witnessed the 
murder because the witness says: “Ko 
Mye turned and looked at San Nyun who 
had fallen and ashe did soJ ran away”. 
All these other three persons were called as 
witnesses for the prosecution and each of 
them severally and emphatically denied 
that.they were in tbe hut at all at the time 
when San Nyun was struck, and they tell a 
story quite different from that which is told 
by Ohn Pe. The consequence is that Ohn 
Pe, who,says that he was one of four eye- 
witnesses isthe only person who gives evi- 
dence saying that he saw the deceased 
struck at all. 

There are several comments which have 
been made, not without force, by the 
defence in relation to Ohn Pe's evidence, 
arid one is that, although he denied it, 
there was evidence on the record to show 
that there had teen trouble between Kyaw 
Hla and himself because Ohn Pe was 
living separately from his wife and be- 
lieved Kyaw Hla to have had some guilty 
association with her. In addition the evi- 
dence of Ohn Peis not fully borne out as 
regards the events of the evening, and 
Maung Pyu, who itis not pretended was 
present at the time of the attack upon the 
deceased, says that there was earlier in the 
evening a dispute between San Nyun and 
Ohn Pe’s master Po Sein over asum of 
Rs. 4, which San Nyun was demanding. 
He says that San Nyun searched and found 
Rs.4in the pocket of Ohn Pe and that 
thereupon there was a fight between them ; 
and his evidence is really to the effect that 
the deceased and the principal witness for 
the prosecution, who is now put forward as 
the only eye-witness, were having a fight 
earlier in the day. 

Against the evidence of Ohn Pe is 
another body of evidence represented by 
other witnesses for the prosecution who 
tell an entirely different story with regard 
to the events of the evening. They first 
of all bear out Maung Pyu’s story with 
regard to the quarrel, and then they say 
that it is not true that Kyaw Hla ever 
threw anything at Ba Ihaung. Ba Thaung 
says so himself and entirely denies the 
story put forward by Ohn Pe and his 
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companions. It is then said that at 2 in 
the morning there wasa dispute hetween 
San Nynn and Po Sein, and the arpellant 
and Maung Mye, who were sharing this 
hut and were the occupiers of it, told them 
to stop saying they might come to blows 
and took away their cards, and that that 
is how the party broke up. When that 
happened, it is said that Obn Pe with his 
master and HlaShwe and Pan Maung left 
the hut and began to throw stones at it: 
San Nyun was still remaining ‘in the hut. 
According to the evidence of Tha Su, Tha 
Su had gone home. According tothe evi- 
dence of the other two wilnegses. Ba 
Thaung and Maung Mye and the statement 
of the appellant. those three persons ran 
away while the hut was being stoned, and 
having run away to report to other villagers 
they stayed away a considerable time. On 
te-visiting the hut they found that the 
deceased had met with some injuries, but 
they did not at that time know that the 
injuries were of a serious nature, and they 
summoned his wife to come presumably to 
take him-home. On reaching the hut „they 
noticed that there was a broken lamp 
chimney as the result of one of the stones 
which had been thrown by the party to 
which I have just referred, and this 
broken lamp chimney was produged_as an 
exhibit atthe Court of Session. And the 
case put forward substantially by this 
group of witnesses for the progecution is this: 
that Ohn Pe, who had a grudge against the 
deceased and whose master had been that 
afternoon fighting with the deceased, must 
have returned to the hut realizing that 
every one had gone from it except the 
deceased who was drunk, and that there-— 
whether there was a struggle, or what 
happened precisely, can never be known— 
Ohn Pe might well have inflicted upon San 
Nyun the wound which he afterwards wae 
found to have. When San Nyun’s wife 
came, it was noticed that there was a 
wound upon San Nyun's head and he was 
unecnscious, but they seem to have takem 
his condition for one of drunken.stupor, 
and even his wife said he would be allright 
in the morning. They cut away some hair 
from his head and left him to sleep off the 
effect of his drunkenness. 

Now the two stories which are told by 
these two groups of witnesses might eithe: 
of them be true, and it is exceedingly 
difficult to pick out the small matters ji 
each group of evidence which seem to in 
dicate its truth or to be in some way in 
consistent with the rest of the testimony ix 
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that group of evidence. But we are asked 
to affirm a conviction in a case in which 
Ohn Pe says there were three other persons 
present seeing the fatal blow struck by 
the appellant and each of those three 
persons decline to corroborate Ohn Pe's 
story. Then again Ohn Pe and his group 
of friends went right away from the scene 
back to their own village and reported to 
their village headman and that report was 
not in the hands of the Police till some 
days afterwards. Kyaw Hla and his friends 
reporied the next morning to the village 
headman in whose immediate ‘jurisdiction 
this offence was committed, and when the 
Police came they took away a number of 
articles from the hut; stones and various 
other things that had been thrown as was 
alleged by the second group of prosecution 
witnesses. Maung Te, who is one of the 
villagers who took no partin any affray at 
the hut, says that Kyaw Hla came running 
to him and said to Ko Pyu that stones 
were being thrown at his hut, and the 
witness says: “I heard stunes falling and 
also vuices abusing”, s> that although he 
is.a member of the same village as the 
appellant and possibly may be friendly 
with the rest of the second group, heis a 
person who is not immediately concerned 
with the dispute that went on while the 
card play was taking place. 

. Now, in all cases in which the Court 
sits in criminal appeal, it has to consider 
the case against the appellant bearing in 
mind exactly thé same principles as must 
be borne in mind by the Court of trial in 
the tirst instance. The appellant does not 
come here as one who has been convicted 
and has to satisfy the Court beyond all 
reasonable doubt that he has been wrongly 
convicted. If after a conviction before a 
Subordinate Court the Court of Appeal 
comes to the conclusion that there may 
have been a miscarriage of justice, the 
Appellate Court cannot allow the conviction 
to stand. Tne task of the appellant is, 
therefore, to bring befure the consideration 
of thesAppellate Oourt such matters as may 
cast a reasonable doubt of his guilt, having 
regard, to all the circumstances of the 
case. It is true that a Sessions Judge 
hears and sees the witnesses and in many 
cases his opinion as to their demeanour or 
truthfulness may be of the highest value, 
and an Appellate Court should not lightly 
disregard the conclusion at which for pro- 
perly expressed reasons he arrived. On 
the other hand that does not absolve the 
Appellate Oourt from an independent duty 
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of scrutinizing the evidence with care and 
of being satisfied not that a reasonable 
person might have come to the conclusion 
which the learned Sessions Judge came to, 
but tbat no reasonable person could have 
come: to any other conclusion but that the 
accused was guilty of the offence charged 
against him. 

Bearing these principles in mind, we are 
of opinion that either of the stories told by 
the two main groups of witnesses might 
be true. It is necessary to say once more, 
although it has been clearly laid down on 
previous occasions, that it is not the duty 
of the prosecution to call as witnesses 
every one whose statements have been 
taken by the Police butonly to call such 
people as may be likely to give truthful 
and reliable evidence with regard to the 
matter in question. In the present case 
every one who could possibly give any evi- 
dence in regard to this case was called as 
a prosecution witness, aud the ease for the 
prosecution as a whole is a mass of con- 
inconsistencies. Bearing 
all these facts in mind, we think that 
although it may be that the learned Addi- 
tional Sessions Judge came to a conclusion 
which in fact was right, there is always 
the possibility that he came to a conclu- 
sion which was wrong, and that being so, 
we ought to say that the prosecution has 
not made out its case beyond all reason- 
able doubt and that the conviction and 
sentence a‘ the Sessions Court should be 
set aside and the appellant set at liberty. 

Sharpe, J.—The appellant in this case 
has been convicted by the learned Addi- 
tional Sessions Judge, Pyapon, of the mur- 
der of Maung San Nyun. Mr. Williams on 
behalf of the appellant has presented to us 
a careful analysis of the evidence for the 
prosecution, which falls into two compart- 
ments. If one group of witnesses for the pro- 
secution is believed the appellant is guilty; 
if the other group is believed, the appel- 
lant is not guilty. Itis quite clear from 
his judgment that the learned Additional 
Sessions Judge appreciated that position. 
The appellant was represented by an Advo- 
cate and, therefore, presumably the many 
points urged before us by Mr. Williams 
were also urged before the learned Addi- 
tional Sessions Judge. It must be borne 
in mind that the learned trial Judge is 
in many ways in a much better position 
than this Gourt toform an opinion ag to 
which group of witnesses are to be believed 
when there are as in the present case, 
two seis of witnesses, the evidence of 
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either of which set it is open to the 
learned Additional Sessions Judge to 
accept in preference to the other; and 
when he has accepted the evidence of one 
set he is entitled to convict the accused so 
long as the evidence which he does accept 
really satisfies him as to the guilt of the 
accused. The learned trial Judge has the 
advantage of seeing the witnesses; we only 
hear the appeal on the written record of the 
proceedings in the Court below. There» 
fore, this Court must give every reasonable 
weight toand should not lightly disregard 
the conclusions of fact arrived at by a 
Sessions Judge who has seen and heard 
the witnesses, when those conclusions of 
fact are based upon the credib'lity of evi- 
dence involving the appreciation of the 
demeanour of witnesses. But on the ether 
hand it is open to an appellant in this 
Court to show that the conclusions of a 
Sessions Judge on such matters of fact as 
those which I have just mentioned are 
against the weight of the evidence adduced 
in the Court below, and if such be the 
conclusion of this Court, the appeal must be 
allowed, but an appeal ought not to be 
allowed if this Court disagrees only with 
the reésons of the learned trial Judge and 
comes tothe same conclusions of fact as 
the Gourt below although for reasons entire- 
ly different from those that moved the 
learned trial Judge. A ground for allowing 
an appeal such as the present one is that 
this Court is not satisfied affirmatively of 
the guilt of the accused; but the burden 
ison the appellant to causein the minds 
of this Court ea doubt as to whether his 
conviction is justified. 

Turning to the memorandum of appeal 
in the present case, six grounds are there 
get out. Ground No. lis not in itself, in 
my judgment, a sufficient ground for 
allowing this appeal; nor in my judgment 
are grounds Nos. 2 and 3, which naturally 
fall to be dealt with together, sufficient 
reason by themselves for us to allow this 
appeal. Grounds Nos. 4 and 5 are not now 
relied upon by Mr. Williams. Ground No. 6 
is the only ground which, in my judgment, 
affords a sufficient reason for allowing this 
appeal, that is to say, the evidence of the 
prosecution is not sufficient to establish the 
guilt of the appellant beyond all reason- 
able doubt. My Lord the Chief Justice has 
dealt with the evidence so exhaustively 
that. itis unnecessary for me to say more 
than this that exercising my own inde- 
pendent judgment and on a general review 
of the whole of the evidence in this case, I 
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am left with a sufficient doubt as to the 
guilt of the appellant as to entitle him to 
have his conviction set aside. Accordingly 
I agree with my Lord the Chief Justice that 
this appeal must be allowed. 

D. Conviction set aside. 


NAGPUR HIGH COURT 
Second Oivil Appeal No. 206-B of 
1934 i 
April 8, 1937 
Strong, ©. J. 
JAYANARAYAN RAMKISAN 
MARW ADI—DEFENDANT—A PPELLANT 


Tersus 
DHANRAJ GANESH MARWADI 
—PLAINTIFF—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 73-—Assets 
received by Collector~—If received by Court—Collec- | 
tor, if “ Court.” : 

The assets must be deemed to have been received 
by the Court on the date when they were received 
by the Collector. It is one thing to hold that the 
Oollector is not a Court and another thing to hold 
that the Court is not deemed to have received money 
when the Collector received it, bearing in mind the 
duties and purpose of a Oollectorin this matter. 
When the Uollector receives into his hands moneys, 
those moneys are tobe received by him for and on 
behalf of the Court, though he isnot anagent of 
the Court and while they are in his hande, they are 
held by the Court, just as they would be held by 
ais qoute when the Nazir receives them. |p. 100, 
cul, 1. 

Narhar Gopal v. Lahanu Punjaji (3) and Datta- 
traya v. Pundlik (4), relied on, Shankar Atmaram 
v. Keshav Govind (5) and Raghoji Parkaji v. 
Vithoba (6), explained, Sadasheoappa Wani v. Pan- 
jabrao (7), distinguished. 

S. C. A. from the appellate decree of the 
Court of the Second Additional District 
Judge, Akola, dated July 19, 1934 in O. A. 
No. 6-B of 1934 confirming the decree of the 
Court of the Sub Judge, Second Class No. 3, 
Akola, dated December 19, 1933, in O. S. 
No. 27 of 1933. 

Messrs. V.K. Rajwade and A. L. Halve, 
for the Appellant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Respondent. 7 

Judgment.—This is a second appeal in 
a suit whereby the plaintif claims trom the 
defendant Rs. 238-50 which he says he 
should have received out of a total sum of 
Rs. 370-5-0 by way of rateable distribution, 
that Rs. 370-5-0 being in a Court as assets 
of a judgment-debtor against whom the 
plaintifi’s father in one suit and the de- 
fendant’s brother in another suit had obtain- 
ed decrees. The questions narrow down 
to two: (1) What is the date on which the 
sums amounting to Rs. 370-5-0 were received 
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in the executing Court, and (2) Is that 
date before the plaintiff got his decree 
transferred for execution to that Court ? 

The second question discloses a curious 
chapter of accidents. The history can be 
stated shortly as follows: The plaintiff's 
ease was decreed in the Court of the 
Sub-Judge, Second Class, Murtizapur. An 
application was made on September 1, 
1928, before the District Judge, Akola, 
asking for the decree to be transferred for 
execution. The application is to be found 
at p. 37 of the paper-book. It recites that 
the decree has been obtained, that the 
judgment debtor has property, and that 
that property is being sold by the Collec- 
tor at the instance of the Sub-Judge, 
Second Olass, No.3, Akola. It then prays 
that the decree be transferred from that 
Sub-Court to the Second Sub-Judge, First 
. Olass, Akola. That prayer was granted. 
“On the same day an application was made 
for rateable distribution. 

Now it will be seen that asa result of 
that unfortunate application this case was 
transferred to a First Class Sub-Judge 
when the other case was being executed 
by a Second Olass Sub-Judge; in other 
words, two different Courts were function- 
ing. The mistake appears to have struck 
somebody about 18 months later when the 
case was transferred from the First Class 
Sub-Judge tothe Second Class Sub-Judge, 
_No. 3, Akola, on February 20, 1930. That 
was the Court which had the assets and be- 
fore which any application for rateable 
distribution would have to be made. The 
First Class Sub-Judge’s Court had no 
assets of course at any time because the 
assets were being gathered in by the 
Second Class Sub-Judge’s Court, and 
until February 20, 1930, the Second Class 
Sub-Judge’s Court had no jurisdiction in 
the case the decree in which has passed 
to the plaintiff, because the case had not 
been transferred to it. Thus it was only on 
February 20, 1930, that so far as the plaintiff's 
case was concerned—that is to say, the 
case in which the plaintiff's father was the 
decree-holder and which had passed to the 
plaintiff on the death of the father—it was 
transférred for execution to the Court of 
the Sub-Judge, Second Class, No. 3, Akola. 
Meanwhile, the defendant's brother’s decree 
which had passed to the defendant on the 
death of the brother, was being executed 
in that Court—that is, the Court of the 
Sub-Judge, Second Class, No 3, Akola,— 
which had sent to the Collectorthe C form 
for realising by sale certain attached 
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property. That property the Collector had 
sold. On March 5, 1929, the judgment- 
debtor produced before the Collector Ks. 92 
and on February 7, 1930, the balance 
Rs. 278-5-0. Thus by February 7, 1930, 
the Collector had received the Rs. 370 5 0. 
Subsequently he set aside the sale and 
long afler in July, returned the C form 
with the report that showed that on Febru- 
ary 7 the judgment-debdtor had deposited the 
full amount payable {o the decree-holder. 
The records of the Court show that the 
Rs. 370-5 0 was actually received by the 
Nazir on March 25, 1930, as decree money 
payable to the decree-holder. 

The question is: Was that money receiv- 
ed by the Court within the meaning of 
s. 73 of the Uode of Civil Procedure before 
or after February 20, 1930? If received 
before, rateable distribution does not arise; 
if received after, to the extent at any rate 
that it was received after, it does. Further 
itis argued relying on Ramanathan Chettiar 
v. Subramania Sastrial (1), thatthe assets 
are to be deemed received on the last day 
they were gatbered in, and therefore the 
whole snould be deemed to be received not 
on February 7,1930 when partly received by 
the Collector, but on March 20, 1930, when 
received by the Court. Ifthat beso, then 
the money, on February 20, 1930, was avail- 
able in that Court for rateable dis- 
tribution. 

It will be remembered that an applica- 
tion for rateable distribution was made on 
September 1, 1923. That application was 
made to the Oourt of the Second Class 
Sub-Judge, No, 3, Akola. That application 
was granted, but as was pointed out by 
the appellant, that application was before 
a Court which had no jurisdiction because, 
although undoubtedly the application for 
transfer made before the District Judge 
on the same day was intended to transfer 
the matter to the Court of the Sscond Olass 
Sub-Judge, No. 3, Akola, the prayer was 
thac it be transferred to the Sub-Judge, 
First Class, Akola, and that prayer was 
granted. It subsequently went on for 
many months before the Court of the First 
Class Sub-Judge, Akola, as appears 
from his Order Sheet. Thus, thet order 
made for rateable distribution by the Second 
Olass, Sub Judge, No 3, Akola, was made 
without jurisdiction and has no effect: 


Nanjunda Chettiar v. Nallakarauppan 
Chettiar (2). A subsequent application for 
(1) 26 M 179 


79. 
(2) AIR 1928 Mad. 496; 109 Ind, Cas. 404,27 L 
W 423; 55 M L J 120, 
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'Tateable distribution was made, but that 
was refused. ` 

Thus, the matter narrows down to the 
question: when was this money received 
by the Court? A similar point was con- 
sidered by Pollock, J. in Narhar Gopal v. 
Lahanu Punjaji (3), where he held 
following Dattatraya v. Pundlik (4), that 
the assets must be deemed to have been 
received by the Oourton the date when they 
were received by the Collector. Against that, 
I have, cited to mea decision of my own 
and a decision of a Bench of the Bombay 
High Court (Shankar Atmaram v. Keshav 

Govind (5). My decision is reported in 
Raghoji Parkaji v. Vithoba (6). What was 
under consideration there was whether a 

‘Collector was a Court within the meaning 
of O. XXI, 1. 2 The same conclusion 
was arrived at in both cases, viz., that the 
Collector is not a Court. Sadasheoappa 
Want v. Panjabrao (7), was also cited in this 
conneclion, but I fail to seeits relevance. 
If the Collector be nota Court then it is seid 
that when tLe Collector receives money, it is 
not s Court receiving money and consequertly 
assets are not held by a Court within tze 
meaning of s. 73. 

_lsee no reason to differ trom the conclu- 

sion I came to in Leghoji Parkaji v. 
Vithoba (6) being fortified by the view taken 
in Shankar Atmaram v. Keshav Govind (A) 
since reported. But it seems to me that 
it is one thing to hold that the Collector 
is nota Court and another thing to hold 
that the Court: is not deemed to have re- 
ceived money” when the Collector received 
it, bearing in mind the duties and pur- 
pose of a Collector is this matter. I do 
not say that the Collector is an agent of 
the Court, but I do think that when the 
Collector receives into his hands moneys, 
those moneys are to be received by him 
for and on behalf of the Court, and while 
they are in his hands, they are held by 
the Court just as they would be held by 
the Court when the Nazir receives them. 
A great difficulty would arise in practice 
otherwise. Decree-holders would go away 
satisfied, attachments might be raised, then 
ong afterwards, as in this case, other 


ae Bapan 
LR. EN oe a. 
LW 505; 48 B 90: 603 135, Ind. Cas. 9; 38 Bom. 
BE Mee A ina cus gan oa ner an 
| 118; A I R 1982 Nag. 156, mesa) 
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decree-holders would be enlitled to come 
along and claim rateable distribution, with 
the result that the first decree-holder, who 
had lost his attachment, wouid be only 
partly satisfied. 

In my opinion, therefore, the critical 
date was February 7, 1930. That being 
89, if ig not necessary to consider what is 
the date on which instalments are deemed 
to be received—that is to say, whether 
they are all referred to the date when the 
last instalment was received, because in 
this case even that date is before Febru- 
ary 20, 1930. 4 

It is an unfortunate case for the plain- 
tiff who finds himself in a difficulty be- 
cause of a slip made in the application 
before the District Judge on September 1, 
1928. That, however, is not the defendant's 
fault. 

The appeal is allowed with costs. 

D. . Appeal allowed. 





SINO JUDICIAL COMMISSIONER'S 
i COURT 
Civil Suit No. 174 of 1935 Di 
April 23, 1937 
HavVELIWALA, J. 
RAHIMBUX HAJI KARIMBUX— 
| PLAINTIFF 
versus 
‘SECRETARY or STATE —DEFENDANT. 
Land Acquisition Act (I of 1894), s. 9 (3) — No 
notice served on occupier of intended acquisttion— 
Failure not wilful or perverse—Subsequent proceeding, 


af void—Principal and agent—Crown—Duty : imposed 


by law—Tortious act of Government servant in per- 
formance of duty—Secretary of State, liability of— 
Torit—Vicartous liability—Master and servant. 

The failure of the Land Acquisition Officer to 
serve notice of the intended acquisition on the oc- 
cupieror the owner as required bys. 9, cl: 3, and in 
the manner laid down ins. 45 of the Land Acquisi- 
tion Act does not make the subsequent proceedings 
void, when the failure is not wilful or perverse 
Kasturi ` Pillai v, Municipal Council, Erode 
(1), Ganga Ram v. Secretary of State (2) - and 
Secretary of State v. Qamar Ali (3), relied on. Raghu- 
nath Das v. Collector of Dacca (4), distinguished, 
[p. 102, col. 2.) 

When the duty to be performed is imposed. by law 
and not by the will of the party-employing the agent, 
the employer is not liable for the wrong done by the 
agent in such employment and the Secretary of State 
will not be liable for torts or acts of negligence com- 
mitted by Government servants while performing 
acts done in the exercise of powers which are usually 
termed soveregin, Radhakishen v. Secretary of State 
(5) and Yousif Abid v. Secretary of State (6), relied 


on, Murad Khan v. Abdul Razig (7), referred to, [p. 
104, col. 1.) i h 

Mr. Hakumatrai M. Hidnani, for the 
Plaintiff. 


Mr. Partabrai D. Punwant, Advocate 
General, for the Defendant. 
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Judgment.—This suit arises out of the 
following- circumstances: ‘The plaintiff 
Rahimbux Haji Karimbux was doing busi- 
ness in Karachi in 1919 in the name of 
Rabimbux Kaderbux He had dealings 
with one Malookchand Premchand. In the 
course of his dealings, Malookchand Prem- 
chand was indebted to him in the sum of 
Rs. 8,000. Malookchand executed a mort- 
gage-deed of his undivided share in the 
agricultural land in dispute bearing Survey 
Nos. 357 and 361 Deh Thano, Tapo 
Thano, Taluka Karachi, in favour of the 
plaintiff. The mortgage-deed Ex 5-1 is 
dated October 14, 1920, and it was duly 
registered in the office of the Sub-Registrar 
at Karachi. It appears that one Choogalal 
Sagarmal had applied’ to the Court of the 
Judicial Commissioner at Karachi for 


execution of the decree against the heirs- 


and legal representatives of Malookchand 
by attaching equity of redemption in the 
land in the suit. Plaintiff then filed an 
application in those execution proceedings 
praying that he was a mortgagee and that 
the property should be sold free of mort- 
gage and subject .to his- mortgage right 
being shifted to the.sale proceeds. This 
was agreed to by all the parties ccncerned 
in those proceedings and the property was 
sold on that condition at the Court auction. 
Plaintiff purchased the property on Janu- 
ary 24, 1924, and got tke sale certiticate 
dated April 3, 192!, which is Ex. 5-2. His 
case is that he was put in possession of the 
land by tie Court officials. Malookchand 
was not the owner of the whole plot of 
land but had a small share in an undivided 
share in the plot. Then the plaintiff left 
Karachi in the beginning of 1925 and he 
was away trading in Bombay and Arabia, 
He returned to Karachi in about 1934 
after alapse of about nine years. He had 


not put anybody in possession of the land: 


in question and there was no occupier of 
the land on his.behalf. When he returned 
to Karachi in 1934, he made inquiry about 
the land from the Tapedar when he was 
told that the land was acquired under the 
Land Acquisition Act for the North Western 
Railway. He was also informed ab the 
office of the Land Acquisition Officer that 
the compensaticn money amounting to 
Rs. 1,418 was paid to Manekbai, widow of 
Malookchaad. 

Now it appears there were three co- 
owners” who jointly owned a share of 
11 3-4 piesin the land in suit, so Malook- 
chand had a small share in 11 3-4 spies. 
Names of these co-owners in the land had 
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appeared on the Record of Rights Ex. 5-5. 
and the compensation money was paid to 
these three co-owners in their propor- 
tionate shares. Plaintiff's complaint is that 
he wasa mortgagee by aregistered deed 
which was duly registered and that he was 
the purchaser at the Court auction and that. 
this Hon'ble Court did not communicate 
the fact cf his purchase to the Collector as 
required bys. 135-H, Bombay Land Re-. 
venue Code, with the result that the 
plaintiffs share was not entered in the 
revenue record as the owner of the aforesaid 
land. His further complaint is that no 
notice of the acquisition was served on him ` 
and the Land Acquisition Officer wrongly 
acquired his land without notice to him 
and paid the compensation money to a 
wrong party, viz, the widow of Malook- 
chand Premchand. On his return to Karachi 
he gave notice tothe Collector of Karachi 
which is Ex. 5-12 and to the Agent, North 
Western Railway, which is Ex. 5-13, but 
there was noreply from any of them to 
his demand. The plaintiff, therefore, prays 
that the Land Acquisition Officer had 
failed to exercise dus care in ascertaining 
the party to whom the propeity belonged 
and that the property was not validly 
acquired as no proper notice was issued 
to the p'aintilf. He, therefore, prays that 
the Secretary of State be ordered to hand 
over tue possession of the land in the suit 
and pay compensation for use and cecapa» 
tion at the rateof Rs 90 pe: year or in 
the alternative Ks. 2,030 as compensation 
for the wrongful acquisition. 

The defendant by their written state- 
ment statethat Survey Nog. 357 and 361 
were among other numbers notified for 
acquisition under the Commissioner’s Noti- 
fication No. 697 dated July 27, 1922, and 
an aggregate area of 7 acres and 2 ghuntas 
was acquired after an award under s. ll 
of the Act was made by tne Land Acqui- 
sition Officer on February 25, 1928. They 
further state that tue Land Acquisition 
Officer did not know, nor had any reason 
to believe that the plaintiff was in any 
way interested in the land and that the 
mortgage and the sale in the plaintiff’s 
favour were not shown in the Record of 
Rights and that as the names of the three 
co-owners appeared in the Record of Rights, 
they were duly served with notices ag 
required by the Act. They further contend 
that afier due notices to the proper parties, 
the land was acquired, and the money paid 
bona fide and in ignorance of the plaintiff's 
interest in the land, and that no notice 
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could be served upon the plaintiff in view 
of the fact that his name did not appear 
anywhere as an interested party. Other 
contention is that even ifit be held that 
the Land Acquisition Officer was negligent 
in not properly making inquiry about the 
. plaintiff's claim, the defendant would not 
be liable for any negligence or omission of 
duty of the subordinate officers engaged in 
the public service. They further plead 
that the suit is time-barred as it was filed 
on November 9, 1935. 

The following issues were raised: (1) 
What was Malookchand's share in the 
Survey Nos, 357 and 361, Deh Thano, Tapo 
Thano, Taluka Karachi ? (2) Whether the 
statements in paras. 2 and 3 of the plaint 
are proved? Did the plaintiff acquire the 
share of Malookchand in the aforesaid land 
and get a sale certificate from the Court as 
alleged ? (3) Whether the land has been 
validly acquired by the defendant? (4) Whe- 
ther the suit is time-barred? (5) What 
relief, if any, is plaintiff entitled to? (6) 
General. 

So far as Issues Nos. 1 and2 are con- 
cerned, facts are not in dispute. The only 
important issue is: whether the land has 
been validly acquired by the defendant. 


Exhibit 5-4 dated July 27, 1922, is the notice 


published in the Sind Official Gazette that 
the land in question among other lands 
were acquired for a public purpose, viz., 
for the North Western Railway, Karachi. 
Exhibits 5-6 and 5-7 are the notices issued 
by the Land Acquisition Officer to the 
owners whose names appear on the Record 
of Rights and extract Ex. 5-5, as pointed 
out above, shoWs the names of the co- 
owners Malookchand Premchand, Malook- 
chand. Rozhimal and Ramji Pethabhoy. 
Further, notices of this acquisition were 
published in the local papers. Exhibit 5-10 
is the cutting of the Daily Gazette dated 
March 28, 1925, and Ex. 5-1] isa copy of 
Sind Sudher dated March 28, 1925. There- 
fore, if is clear from these exhibits that 
the Land Acquisition Officer as provided 
by s» 6 of the Act had complied with the 
provisions of law in issuing the notices to 
the persons who were known or believed to 
be interested in the said properties ag 
required by s. 9, Land Acquisition Act. 
Clause 3 ofs. 9says: 

“The Collector shall also serve notice to the 
same effect on the occupier (if any) of such land 
and on all such persons known or believed to be 
interested therein, or to be entitled to act for 
Persons so interested as reside or have agents 
authorized to receive service on their behalf, 
wina the revenue district in which the land is 
situate, 
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There is no serious dispute before me 
that the notices were served on these 
parties ; the parties appeared before the 
Land Acquisition Officer and accepted the 
award made in theirfavour. But what is 
disputed is that the plaintiff was not served 
with a notice though he was a registered 
mortgagee, and had purchased the property 
at the Court’s auction and in the absence 
of the notice to him it could not be said 
that the land was validly acquired. The 
evidence shows that there was no occupier 
of the land and that the plaintiff had not 
left anybody in charge of the land. The 
plaintiff did not own the whole land but 
owned an undivided share along with two 
others. That being so, the Land Acquisi- 
tion Officer could not have known ag to 
who was the real owner except througa 
public records, wiz, the Record of Rights. 
Even assuming for the purpose of argu-, 
ments that the Land Acquisition Officer 
failed to make inquiry and to give notice 
to the plaintiff as contended, it has been 
held in Kasturi Pillai v. Municipal 
Council, Erode (1), following Ganga Ram 
v. Secretary of State (2), that the Ool- 
lector's failure to serve notice of the 
intended acquisition on the occupier or 
the owner as required bys. 9, cl. 3, and 
in the manner laid down ins. 45 does not 
make the subsequent proceedings void. | 
These cases find support in another case 
reported in Secretary of State Vv. Qamar 
Ali, 51 Ind. Cas. 501 (3) where it was. 
held: 

“Where in acquisition proceedings the Collector 
wilfully and perversely abstains from giving the 
necessary notice to the owner of the land under 
s. 9 (3), Land Acquisition Act, his proceedings . 
cannot be considered bena fide and are inoperative 
in vesting the land in Government: but where, 
through mere inadvertence or mistake, a person 
interested has not had notice served upon him, 
the proceedings are not thereby invalidated.” 

It is neither suggested nor shown here 
in any way that the Land Acquisition , 
Officer wilfully and perversely abstained 
from giving notice to the plaintiff. This - 
is nota case in which the principle laid 
down in Raghunath Das v. Collector of 
Dacca (4), viz., : ; i 

“When statutory righta of an exceptional charac- 
ter have been created, the conditions prescribed by 
the Statute for the exercise of such rights nfust be 
strictly fulfilled, and if an attempt is made at 
merely nominal compliance with the provisions 
of the Statute in the exercise of such rights, the 

(1) 43 M 280; 53 Ind. Cas. 646; A I R 1920 Mad. 417; 
37 ML J 618;10L W 331; 26 M L T 268. 

31 Tod. One, 501; A I R 1919 All. 360;16A LF’ 


669, 
(4) 11 OL J 612; 6 Ind, Cas. 457, 
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Courts are not powerless to afford relief to a 
person who is aggrieved by the adoption of such 
& Course,” 


can be invoked. The Land Acquisition 
Officer did everything that a reasonable 
man could have done. He took the names 
of the co-owners from the revenue records. 
How could he have thought that an 
undivided small share of an undivided 
whole was mortgaged to some one. It was 
not the question of the whole plot. It was 
the negligence of the plaintiff himself that 
he did not, take steps to have his name 
brought on record, and the Land Acquisi- 
tion Officer gave notice of acquisition to 
those who were shown on the record. The 
declaratton made by Government under 
8. 6 is conclusive evidence that the land 
was needed for the public purpose and the 
award having been made, the land vested 
absolutely in Government free from all 
incumbrances under s. 16. Therefore, the 
contention that the land still remained as 
that of the plaintif in the absence of the 
notice has no substance. 


Then it was argued that under s. 3 
Transfer of Property Act, registration of 
the morgage of the plaintiff was a cons- 
tructive notice to the defendant and the 
Land Acquisition Officer should have made 
inquiry at the Registration Office as to 
whether there was any mortgage on land 
‘or not. But it is clear that the fact of 
registration does not appear in the Record 
of Rights, and itis admitted by the plain- 
tiff himself that he did not take any steps 
to have the mortgage registered jn the 
records and also he had not taken any 
steps for mutation to be effected to his 
name. It was the duty of the plaintiff to 
have his name brought on the Record of 
Rights as one of the co-owners of the land. 
Assuming for a moment that the Land 
Acquisition Officer did not make inquiry 
at the Registration Office and this Court 
failed to inform the Collector as required 
by the Land Revenue Code of the purchase 
of the plaintiff and the officers were 
negligent in their duties, still asthe law 
stands at present, the defendant could not 
be held responsible in damages for the 
negligence of their subordinate servants. 
When the duty to be performed is imposed 
by law and not by the will of the party 
employing the agent, the employer is not 
liable for the wrong done by the agent in 
such employment and the Secretary of 
State will not be liable for torts or acts 
of negligence committed by Government 
servants while performing acts done in 
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the exercise of powers which are usually 
termed sovereign, vide Radhakishen v. 
Secretary of State (5) and Yousif Abid v. 
Secretary of State (6). Therefore, the 
claim of the plaintiff fails. The remedy, 
if any. the plaintiff may have against 
Malookcha”d’s widow and heirs, who are 
alleged to have wrongly taken the com- 
pensation money and against the officer 
concerned as an individual, and not in his 
character of a servant of the Crown. It 
has been held in Muradkhan v. Abdul 
Raziq (7) : 

“Once compensation has been awarded under the 
Act and either no reference has been made to the 
Sourt or a reference has heen finally decided, the 
Secretary of State and his agents have no further 
liability but the liability of any person who has 
received the whole or any part of the compensa- 
tion to pay the same to the person lawfully entitled 
thereto is not affected.” 

On the issue of limitation, the suit is 
clearly barred under any of the Arts. 2, 17, 
36 or 120, Limitation Act, as the award 
was made in 3928 and the suit was filed 
in 1435. As to the costs, I am satisfied 
that the plaintiff was absent from Karachi 
for a period of 9 years and was doing 
business in Bombay and Arabia. He came 
to know of the acquisition of his property 
and the compensation money paid to the 
widow of Malookchand on his return to 
Karachi in 1934. No doubt he loses the 
suit on the legal grounds urged on behalf 
of the defendant and also loses the com- 
pensation money of Rs. 1,418 owing to the. 
negligence of the Court officials in not 
informing the Collector as required by the 
provisions of the Land Revenue Code. 
Therefore under the special, circumstances 
of the case, I make no order as to costs. 

D. Suit dismissed. 


(5) 27 S L R 142; 136 Ind. Gas’ 517; A IR 1932 Sind 
181; Ind, Rul. (1932)Sind 37. 

(6) 30S L R 314; 164 Ind, Cas. 571; A I R 1936 Sind 
120; 9 R 8 48. 

(7) AIR 1936 Pesh. 198;165 Ind. Cas. 924;9 R 
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when adverse-C P. Tenancy Act (J of 1920), Sch. II, 
Art. 1—Co-tenant claiming to be in exclusive posses- 
sion— Art. l, if applies—Minor—Possession of guar- 
dian—Whether adverse. 

The exclusive possession of persons who are in 
fact co-owners with the plaintiff cannot be adverse to 
him unless they repndiate his title. Dina v. Bi- 
shambhar (1), referred to. 

Article lof the Second Schedule to the O. P. Tenancy 
Act has no application to a co-tenant claiming to be 
in exclusive possession of a holding and to such 
a case the ordinary law of limitation applies 
Abdul Rahman v. Abdul Wahab (2), relied on. 

During the period of guardianship the guardians 
cannot be heard toset up any advergs title to the 
minor. Their possession would be deemed to have 
been that of bailiff or agent on behalf of their ward 
but not hostile to him. The question of limitation 
does not arise in a ease when guardian is himself in 
possession of the ward's property. Vasudeo Atmaram 
Joshi v. Eknath Balkrishna Thite (3), Mahalaksh- 
mamma v, Suryanarayana (4), Hicks v. Hallet (5) and 
Howard v. Barl of Shrewsbury (6), relied on, 


S.C. A. from the appellate decree of 
the Courtof tne District Judge, Wardha, 
dated January 29, 1935, in Orvil Appeal 
No. 12-A of 1934, reversing the decree of 
the Court of the Additional Sub-Judge, 
Second Class, Arvi, dated February 26, 
1934, in Civil Suit No. 508 of 1932. 


Mr. R. N. Padhye, for the Appellants. 
Mr. W. B, Pendkarkar, for the + Respond- 


ent. : 


Judgment.—This is a defendant's ap- 
peal irom a reversing judgment of the 
District Judge, Wardha. 

Tne following pedigree will serve to 
elucidate the facts in the present case:— 


pon (Dead) + 
e 





| | | Parom nee 
Dewaji Sheoram Qoonga=kKukhmi Bhanji 


(dead) (dead) (died (died (died 
1911.) January after 
Maruti 1, 1922) 1922) 
(defendant i ; 
No. 9). Sitaram 
(defendant 
l i No. 4) 
Rama Shama Rajia 
(defend- (defend- (defend- 
ant No. ant No. ant No. 
L) 2.) 3) 





i 
Shrawan (died Sakharam—Maina 


October, 191%) (died (vemar- 
November ried.) 
Musammat Madki 13, 1921.) 
‘plaintifi=1n 1930 
married one, 
Vithu who i 
is her N. F.) (no issue,) 
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The plaintiff Musammat Madki claims, 
as the daughter of Shrawan, her half share 
in certain malik makbuza, absolute occu- 
pancy and ocevpancy lands. These fields 
devolved on Shrawan and Sakharam on` 
their father’s death in 1914. Shrawan: 
died in 1918, subsequent to his wife's 
death, so that Musammat Madki was left an- 
orphan. She was then a year old and was 
brought up by ber uncle Sakharam. After: 
his death in 1921 she was looked after- 


.by her grandmother Musammat Rukbmi- 


who died in 1922. Thereaftershe was 
under the protection of her grand-uncle 
Bhanji and after him of the defendants..- 
In 1£30 she was married to one Vithu who 
figured as her next friend in tlre suit. 
The cause of action was stated to have - 
arisen in 1932 when a demand for deliver-. 
ing possession of her share was refused by - 
the defendants. It is unnecessary to nar- 

rate the pleadings in the case asthe ques- 

tion which arises upon this appeal is whe- - 
ther the suit was barred by Imitation. 

The suit was dismissed in toto by the 
original Court but succeeded on appeal in 
respect of the tenancy holdings. The lower 
Appellate Court held sthat the defendants" 
possession did not beecme adverse to the. 
plaintiff until 1932 when they refused to 


’ comply with the demand made on behalf 


of the plaintiff to hand over her share to 
her. On behalf of the appellants who are 
defendants in the case, it is contended 
that the suit in view of Art. 1 of the Second 
Schedule tothe C. P. Tenancy Act, 1920, 
was barred by time. That Article pro- 
vides two years period of limitation for 
a suit for possession of a holding of a 
person claimingto be a tenant from which 
he has been dispossessed or excluded from 
possession by any person and says that 
the limitation rans from the date of dis- 
Possession or exclusion. The question in 
this appeal is whether the plaintiff was 
ever excluded or dispossessed from her 
half share in the tenancy. holding. Both 
the Courts below while repelling the 


- plaintiff's contention as to partition between 


Shrawan and Sakharam held that Shrawan's 
half share in the holdings, both absolute 
occupancy, and occupancy, devolved on 
Musammat Madki, his daughter. The ap- 


- pellants are also bound by the lower Ap- 


pellate Court's finding that after Shrawan’s 
death Sakharam became the plaintiff's 
guardian, after him Bhanji and after him 
the defendants. All those who came into 
possession of the fields happened to be the 
guardians of the plaintiff, under her per- 
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sonal law. Besides being guardians they 
were coowners with the plaintiff. Was 
there any dispossession or exclusion 
from possession {by them 
ward and co owner at any time? There is 
no positive evidence on the point. It is 
true that there was something like a par- 
tition of these fields between Bhanji and 
the defendants Nos., 1 to 3. Marnti, de- 
fendant No. 5, is unconcerned and has 
taken an indifferent attitude in the present 
case. The mere fact of partition would 
imply neither denial of plaintif’stitle nor 
her ouster. The exclusive possession of the 
defendants who were in fact co-owners with 
the plaintiff could not be adverse to her 
unless ¢hey repudiated her title which 
it isnot proved they did: see Dina v. 
Bishambhar Singh (1). It was held in 
Abdul Rahman v. Abdul Wahab (2) that 
Art. 1 of the Second Schedule te the 0. P. 
Tenancy Act, has no application to a co- 
tenant claiming to be in exclusive pos- 
session of a holding and that the ordinary 
law of limitation applies to such a case. 
Even granting forthe moment that there 
was an ouster by the defendants of the 
Plaintiff in consequense of the partition in 
1922, the suit having been filed within 12 
years from that date would not be barred 
by limitation. Neither Sakharam nor 
Bhanji had ever set up any hostile title 
against the plaintiff. Consequently if there 
be any invasion of plaintif’s title that 
occurred only in 1922, when the partition 
took place. : 

Nor can it be overlooked that the de- 
fendants and before them Bhanji and 
Sakharam were in the position of guar- 
dians in relation to the plaintiff. During 
the period of their guardianship they 
could not be heard to set up any ad- 
verse title; see Vasudeo Atmaram Joshi v. 
Eknath Balkrishna Thite (3). Their pos- 
session would be deemed to have been 
that of bailiff or agent on behalf of their 
ward but not hostile to her. In Mahalak- 
shmamma v. Suryanarayana (4) it was held 
that the question of limitation does not 


arise in a case when guardian is himself’ 
in possession of the ward’s property. It- 


is not open to a person who takes charge 
of a minor and his property to plead that 
as regards his property his possession was 


(1) LL N L R 164: 31 Ind, Cas. 461. 

(2) 3L.N LR 9 Sup; 155 Ind, Cas,-813; 7 R N 202; A 
IR 1935 Nag. 120. 

(3) 35 B 79; 8 Ind. Cas. 639; 12 Bom. L R 956. 

(4) 55 M LJ 733; 117 Ind, Cas. 113; AI R 1928 
Mad. 1113;-51 M 977; 28 L W 919; Ind. Rul. (1929) Mad. 
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-missed with : costs. 


. rigorous imprisonment each. 
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adverse to him. It was pointed out in that 
case that so long as a person is in charge 
of the minor's property as a guardian that 
person is only an agent or trustee and 
cannot set up adverse possession. This 
view accords with the common law of Eng- 
land which regards whoever enters on the 
estate of an infant enters as a guardian 
or bailifffor the infant: see Hicks v. Hallet 
(5) and also Howar t v. Earl of Shrewsbury 
(6). 
The lower Appellate Court was, there- 
fore, right in holding that the suit was not . 
barred by time. This appeal stands dis- . 
The eross-objections 


-stand also consequently dismissed with 
costs 
N. Appeal dismissed. 


(5) (1854) 43 N R 307. 
(6) (1874) 17 Eq. 278; 43 L J Oh, 495; 29 L T 862; 22 
W R 290.. 
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LAHORE HIGH COURT 
Oriminal Appeal No. 1090 of 1936 
January 14, 1937 
DALIP SINGE, J. 
AMAR SINGH'anD ANOTHER-— OOoNVvIOTS— 
APPELLANTS 
versus 
EMPEROR—Responpent 

Criminal trial—Confession —Recording of —Should 
be recorded in Court room—Hvidence Act (I of 
1872), s 8—Magistrate not acting under s. 164 or: 
s. 364, Criminal Procedure Code (Act V of 1898), 
giving evidence that accused pointed out shop alleging 
that he purchased crackers from it—Admissibility of 
even gesture of pointing out shop 

- According to the Lahore High Oourt instruc- 
tions ordinarily speaking, confegsional statements 
should be recorded in the Court room, and if for 
some reason they are not so recorded during the 
ordinary Oourt hours, some explanation should be 
furnished by the prosecution. 

Quaere.—Where a Magistrate does not act under 
s 164 or s. 361, Criminal Procedure Code, and gives 
evidence to the effect. that the accused pointed out a 
certain shop alleging that he had purchased crackers 
from that shop, whether only the statement or even 


` the gesture of pointing out the shop is excluded 


from evidence. Nazir Ahmad v, Emperor (1), refer- 
red to: 

Cr. A. from an order of the Magistrate, 
First Class, Amritsar, dated August 15, 
1936. 

Mr. Indar Dev for Dr. S. D. Kitchlu, 
for the Appellants. 

Mr. Mohammad Monir, for the Govern- 
ment Advocate, for the Crown. 

dJudgment.—The appellants before me 
have been convicted under s. 5, Explosive 
Substances Act, and sentenced to five yeurs' 
The evi- 
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dence against Amar Singh, appellant, con- 
sists of the following: he purchased an 
amritdani in company with Hazara Singh 
from Lachhman Das and another from 
Gurbakhsh Singh, P. Ws. No reason is 
advanced as to why the evidence of these 
two witnesses as to the purchase of amrit- 
dani by Amar Singh should not be accep- 
ted. I see no reason to reject it. There 
is also the statement of Karim Bakhsh 
and Zahur-ud-Din that Amar Singh was 
accompanying Hazara Singh when Hazara 
Singh purchased certain crackers from 
Karim Bakbsh and a long bamboo pole 
about 22 feet in length from Zahur-ud- 
Din. The evidence of Karim Bakhsh 
would not have been accepted by the 
learned Magistrate had it stood by itself. 
He has, however, accepted it on the ground 
that the evidence is supported by the evi- 
dence of a learned Magistrate to the 
extent that the Magistrate says that 
Hazara Singh pointed out this shop alleg- 
ing that he had purchased certain crackers 
(golas) from this shop. Their Lordships 
of the Privy Council in Nazir Ahmad v. 
Emperor (1) would, at the first sight, appear 
to have ruled all such evidence as inadmis- 
sible. Mr. Monir has contended that only 
the statements have been excluded and that 
the gesture ‘of pointing out would still be 
relevant under s. 8. Evidence Act. He 
very frankly concedes that tae point is not 
free. from doubt. 
at present as to how far the ruling of 
their Lordships excludes conduct under 
8.8 Evidence Act.” I am inclined to think 
that it would. sp exclude the evidence, but 
I am not expressing any final opinion on 
that point. It is. clear, however, that the 
evidence of Karim Bakhsh, who, according 
to himself has falsified his register, is not 
that of a reliable witness and in so serious 
a matler I am not prepared to accept bis 
statement, even if corroborated by the al- 
leged pointing out of his shop by Hazara 
Singh. I therefore reject the evidence of 
Karim Bakhsh against both the appel- 
lants. 

The case of Zahur-ud-Din stands on a 
different footing. Beyoud the fact that 
he has forgotten at what time the pur- 
chase was made, I see no reason to doubt 


his evidence against Hazara Singh. 

(1) AI R 1936 PC 258; 163 Ind. Cas. 881; (1930) 
Or. Cas. 752; 631 A 372; 17 Lah. 629; 38 Bom. LR 
987; (1936) O W N 505; 1936) M W N 745; 1936 
O LR 437; (1936) AL R 747;9 R P O 57; 1936) A 
L J 895; 37 Cr. L J 897; 40 OW N 1221: 17PL T 
594; 71 ML J 47c¢; 39 PL R 43; 44 L W 583; 19 N 
LJ 214; 64 CL J 445 (P O). 
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The next piece of evidence against 
Amar Singh is the production by his son 
Balwant Singh at his, ê. e.,.,Amar Singh's 
instigation of a reti. ‘Lhe amritdanis which . 
were found in the Kirti Office bore signs of 
having had a reti used on them and the 
reti produced by Balwant Singh, son of 
Amar Singh, appellant, had brass particles 
on it suggesting that it had been used on 
the amritdanis in question. 

The next piece of evidence against Amar 
Singh is that he was seen going out of his 
house between the hours of 2 add 3A. m.. 
on the day of the search of the Kirti Office 
and certain communist literature and cer- | 
tain amritdanis formed into bombg were 
recovered from the office of the paper 
known as Kirti There is also the evi- 
dence of Hazara milk seller, that’ he 
saw Amar Singh and Hazara Singh 
proceeding towards the Kirti Office bet- 
ween 2 and 3 A.M. on that day and that 
Hazara Singh had a long pole in his hand. 

Now, the case, for the prosecution is 
that Amar Singh and Hazara Singh in 
conspiracy with each other for various 
motives, into which it is not necessary to 
enter, planted communist literature and 
the bombs on the Kirti Office, and that . 
this Amar Singh informed the Police Sub- 
Inspector, S. Bishen Singh, whereupon a 
search was made of the Kirti Office and 
the proscribed literature and bombs re- 
covered. 

The next piece of evidence against 
Amar Singn is his own confession recorded 
by M. Ala-ud Din Arshad, a Magistrate 
of the First Class with s. 30 powers. | 
point out again here that the High Court 
instructions are, ordinarily speaking, that 
these confessional statements should be 
recorded in the Court room, and if for 
some reason they are not so recorded 
during the ordinary Court hours, some ex- 
planation should be furnished by the pro- 
secution, but the prosecution, and l regret 
to observe that this seems usual, has not 
furnished any such explanation. I may 
Point out that so far as Lam concerned, [ 
reserve to myself the right to disbelieve 
any confession whatsoever where I find 
that the High Court instructions on the 
point of recording them have not been fol- | 
lowed, without giving any more reasons 
for so rejecting the confession. In this 
case, however, from the nature of the 
statement made, I have no doubt what- 
soever that the statement was not ex- 
torted from Amar Singh. The statement 
indeed is an exculpatory one so faras the 
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present offence’is concerned. What Amar 
Singh really admits in that statement is a 
conspiracy by Hazara Singh to plant pros- 
cribed literature on the Kirti Office and 
his own somewhat reluctant help in the 
matter by conveying the information to 
the Police that a search of the Kirti Office 
might be desirable. According to himself, 
he never knew anything about the plant- 
ing of the bombs. I must here point out 
that I do not know why the appellants 
Were not gharged under s, 193, Indian 
Penal Code as well as the offence with 
which they have been charged Evidently, 
the prosecuting agency considered that 
whoeverehad fabricated the false evidence 
against the Kirti Office must necessarily 
have been in possession of the bombs. It 
is true of course that one of the persons, 
if there were more than one who planted 
that evidence, must have been in possession 
of the bombs. It by no means follows that 
that all the persons who took part were in 
possession of the bembs and this is the 
difficulty in the present case. So far, 
however, as Amar Singh is concerned, 
taking into account his own statement that 
he had knowledge of the planting of the 
proscribed literature on the Kirti Office, 
that he informed the Police so as to bring 
about a search, that he purchased the 
amritdanis which were used as bombs and 
that he had a reti which had obviously been 
used on the amritdanis coupled with the 
fact that he was seen in company with 
Hazara Singh on the night in question 
near the Office of the Kirti, Hazara Singh 
being armed with a long pole which was 
capable of depos.ting these goods through 
the open windows of the Kirti Office, 
leaves no doubt in my mind that he was 
at sometime or other in possession of the 
bombs, the offence for which he has been 
charged. It is obvious that it was not a 
lawful object. Indeed it is obvious that 
the object was & very nefarious one of 
saddling a perfectly innocent person or per- 
sons with the possession ofthese bombs. 
I, therefore, do not consider that the sen- 
tence ‘passed is severe and I would dis- 
miss the appeal of Amar Singh. 

_As regards Hazara Singh, there can be 
little doubt that he participated in the 
conspiracy of planting communist litera- 
ture on the Kirti Office. Earlier in time 
on May 10, he had given information to 
the Police suggesting a search of the Kirti 
Office. It is proved that he had some 
motive to try and reinstate himself in the 


Kirti Office. It is also proved that he took- 
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part in the purchase of the amritdanis 
which were discovered and he was seen 
along with Amar Singh near tle Kirti 
Office at about 2or 3 A.M. in tLe morning 
armed with along pole which, it is proved, 
that he had purchased from Zahur-ud-Din. 
Morally speaking, there might be little 
doubt of his possession of the bombs; still 
it is possible and not highly improbable 
that he was innocent so far as the bombs 
were concerned, though he joined in the 
conspiracy to plant communist literature. 
If [ had accepted the evidence of Karim 
Bakhsh, it might have been proved that 
he had taken part in the manufacture of 
the bombs. But this evidence is the weakest 
in the whole case and on the whole I am 
not prepared to find that itis proved that 
Hazara Singh was at some time or other 
in possession of the bombs. I can only 
say that the evidence led raised the gravest 
suspicion against him, but that it did not 
amount to such a proof as would leave no 
reasonable doubt of his guilt. I, therefore, 


- somewhat reluctantly accept his appeal 


and acquit him. 
D. Order accordingly. 
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PATNA HIGH COURT 
Oriminal Reference No. 17 of 1937 
September 15, 1937 
Daav Le, d. 

In the matter of INDERDEO SINGH 
versus 
KESHO SINGH AND OTHERS 

Criminal Procedure Code (Act V®of 1898), s. 145— 
Jurisdiction, foundation of — Essential conditions— 
Order under 3.145 (6), if, binding on whole world— 
Fresh proceedings in respect of same land, when 
porties to previous proceedings are not same, tf can 

e started, 

For the foundation of jurisdiction of the Magistrate 
under s. 145, Criminal Procedure Code, two essential 
conditions are that there should bea dispute likely 
tocausea breachof the peace and that the dispute 
shouldconcern land. Krishna Kamini v. Abdul 
Jabbar (4), relied on. [p 109, col. 2] 

It cannot be argued that because sub-s. (3) of s. 145, 
Oriminal Procedure Code, provides for local publica- 
tion, therefore the question of possession is set at 
rest once for all and the final order under sub-s, (6) is 
binding on the whole world. |p. 110, col. 2} 

There is no such qualification that sub-s. (1) of s. 145, 
is to be available to the Magistrate only if there is no 
previous order under sub-s. (6) between any parties 
whomsoever. Therefore the Magistrate can start 
fresh proceedings in respect of the same land, when 


“the parties to the proceedings are not thesame as in 


the previous proceedings. |p. 111, col. 2.] 
[Case-law discussed.] ` 
The Magistrate cannot guarantee keeping the suc- 
cessful party in peaceful possession, even as against 
the other party or parties to the proceeding, nor can 
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he prevent that party from parting with the land and 
afterwards changing hie mind.. [p. 112, col. 1.] 

Or. Ref. made by the District Magistrate, 
Gaya, dated April 27, 1937. 

Messrs. Mahabir Prasad and Tarkeshwar 
Nath, for the Reference, 

Messrs. W. H. Akbari and K. N. Verma, 
against Reference. 

Order.—This is a reference made by 
the District Magistrate of Gaya under s. 438, 
Criminal Procedure Oode, recommending 
that an order passed by the Sub-Divisional 
Magistrate of Aurangabad on March 9 
last, under s. 145, Criminal Procedure Code, 
be set aside as without jurisdiction. 
This recommendation was made at the in- 
stance of Inderdeo Singh, the third party 
in the proceedings, who was directed by 
the Sub-Divisional Magistrate not to go 
near the disputed land, two plots with an 
area of about 17 bighas, “till he succeeds 
in evicting the second party in due course of 
law”, the order in question having declared 
this second party to be in possession. In 
a previous proceeding under s. 145, Criminal 
Procedure Code, which ended on January 16, 
1936, Inderdeo Singh had been declared 
to bein possession of this very land, and 
the District’ Magistrate considers on the 
authority of Raghunandan Pandey v Kishin 
Mohan Singh (1), and Jainath Pati v 
Ramlakhan Prasad (2), that a second pro- 
ceedings under the same section in respect 
of the same land is without jurisdiction. 
The previous pr: ceeding unders. 14) was 
between Inderdeo Singh as first party and 
certain servants of tLe junior Rani of De» 
as second party, and the order passed by 
the Magistrate. on that occasion directed 
“the second ‘party not to disturb him 
(Inderdeo) until he succeeds in evicting him 
in due course of law.” ‘The junior Rani 
of Deo or her servants were the first party 
on the present occasion but did not con- 
test ths case. and the second party, in 
whose favour the Sub-Divisional Magis- 
trate decided the case, consisted of servants 
of the senior Rani. It appears that in the 
previous proceeding under s. 145, Inderdeo 
Singh’s claim was supported by the men of 
the senior Rani. 

On the terms of s. 145, the order recom- 
mended for revision does not seem to be 
at all beyond the jurisdiction of the Sub- 
Divisional Magistrate. He was satisfied 
from a Police report that a dispute likely 
to cause a breach of the peace existed con- 
cerning the land, which lay within the 
loca} limits of his jurisdiction, and he 
followed the procedure prescribed by law 
and came to the conclusion that the second 
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party and not Inderdeo Singh was in actual 
possession of the land: The recommenda-. 
tion of the learned District Magistrate is, 
however, based on the two cases from 
Raghunandan Pandey v. Kishin Mohan 
Singh (1) and Jainath Pati v. Ramlakhan 
Prasad (2), one of which was decided by 
Jwala Prasad, J. in 1920 and the other by 
Wort, J. in 1929. Atthe date of the former 
of these decisions, orders under s. 145 
were excepted from the revisional jurisdic- 
tion of the High Court, though they were 
subject to superintendence under s. 107, - 
Government of India Act, 1915. The nature 
of this latter jurisdiction was among 


. the questions dealt with by a Special Bench 


of this Court in Parmeshwar Sengh v. 
Kailashpati (3), where it was held that 
the High Court can and will interfere in 


cases of this kind: | 
“Where the Magistrate has acted without juris- 
diction or has exceeded his jurisdiction, that it 


` will not interfere merely because there has been 


an irregularity in the proceedings or an erroneous 
decision on 2 question of fact or law, but that it 
can and will interfere when there has been a 
material irregularity which amounts to a refusal 
to exercise, or a usurpation of jurisdiction or which 


“has prejudiced a party tothe proceedings. In order 


to establish prejudice, it is not sufficient to. show 
thatthere has been an erroneous decision on a 
question of law or fact, but it must be showa that 
the irregularity has prevented a party from having a 
fair trial (per Ohaiier, U. J. at page 310*),” ; 

The learned Chief Justice further refer- 
red tothe object of s. 145 as given in 
Krishna Kamini v. Abdul Jabbar (4), and 
observed that the section shows that: 

“The Legislature intends that the party dissatis- 
fied withthe order of the Magistrate should obtain 
a final decision of the question in dispute elsewhere, 
The High Court, therefore, as West, J. said in Shiva 
Nathaji v. Jema Kashinath (5), at page 3637, will not 
promote uncertainty and restlessness by an over- 
nice scrutiny of proceedings that aim at promptness. 
rather than refinement.” f 

How little such a scrutiny, however, 
was in fact avoided will appear from the 
reported decisions 
relating to the section. Jurisdiction to 
proceed under s. 145 was thus a matter 
of special importance before the amendment | 
of the Criminal Procedure Code of 1893, 
in 1923 by the omission of sub-s. (3) of, 
s. 435, and the question was considered in 
several decisions of great authority. In 


(1:10 P-L T 685; 77 Ind. Oas. 1005; A IR 1922 Pat. 
210; 25 Cr. L J 541. 

(2) 10 P LT 689; 117 Ind. Oas 643; 300r. L J 840; 
A IR 1929 Pat 505; Ind. Rul. (1929) Pat. 451. 

(3) 1 P L J 336; 35 Ind. Oas. 801; A IR 1916 Pat, 292; 


17 Or. L J 369. 


(4) 30 O 155; 6 O W N 737. 
(5) 7 B 341. 

*Page of 1 P LyJ—[ Hd). 
{Page of 7 B—[Hd], 
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Krishna Kamini v. Abdul Jabbar (4), (res 
ferred to above) a Full Bench of the 
Calcutta High Court held that question of 
misjoinder and non-joinder of parties are 
questions of procedure and do not go to 
jurisdiction under s. 145: and this has an 
obvious bearing on the question whether 
an order under the section “binds, the 
whole world" and bars fresh proceedings 
not between the same parties. The con- 
tention of the. petitioners in Krishna 
Kamini’s case (4), was that all persons 
claiming a right to possession should be 
brought in, in order to give the Magistrate 
jurisdiction to make the ultimate order for 
Which the section provides, the argument 
being that as this order forbids all dis- 
turbance, of the possession found by the 
Magistrate until eviction in due course of 
law, it would be opposed tothe most ele- 
mentary principles of justice that any 
one should be affected by it who had not 
been a party to the proceedings; see 
p.,194* of the report. This contention was 
unanimously rejected by the Full Benck. 
Hill, J. whose judgment was concurred in 
by the majority of the Full Bench appa- 
rently did so onthe ground that the dis- 
turbance of possession forbidden is dis- 
turbance by the party against whom the 
order is made; see p. 1617 where the point 
is dealt with and previous decisions dis- 
cussed in the order of reference, Banerjee, J. 
who delivered a separate judgment was 
apparently inclined to think that an order 
under s. 145 or s. 146 is “binding on the 
‘whole world” in view of the provisions of 
‘sub-s. 3 of 5.145 and sub-s. 2 of s. 146, but 
refrained from determining the question. 
The two decisions from Haghunanaan 
Pandey v. Kishin Mohan Singh (1), and 
Jainath Pati v. Ramlakhan Prasad (2), 
which the District Magistrate has cited, 
proceed on the provision in snb-s. 3 of 
B. 145 requiring not only service of a copy 
of the Magistrate's initial order under 
sub-s. | upon such person or persons as he 
may, direct but also publication on the 
spot by being affixed to some conspicuous 
place at or near the subject of dispute. 
Hill, J. observed that this provision for the 
‘publication of a copy of the order was 
made 

“probably with the intention of guarding against 
collusive proceedings, as well as to give to any 
‘one interested, who may through an oversight or 
‘otherwise not have received a summons, an 
opportunity of coming in with his claim, and 
also to notify generally to all persons in the locality 


“*Page of WOH] 
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that a proceeding under the section has been set on 


foot.” 


But he did not say anything to suggest 
that the local publication was intended to 
make, or had the effect of making, the 
final order binding on persons other than 
the parties to the proceeding; and this is 
significant because of the contention set 
out by the learned Judge regarding parties 
being affected though they were not joined 
in the proceedings. The section, moreover, 
notwithstanding the provision about local 
publication, does not entitle any person 
who may consider himself “concerned” in 
the dispute to insist on being made a 
party; under sub-s. (5; persons “interested” 
may only show that no dispute exists or 
has existed. It is further to be noted 
that the Code does not even now require 
any publication of the final order passed 
under subs (6) as one would have ex- 
pected if the final order were intended 
to be “binding on the whole world”. As 
regards the question of jurisdiction Hill, J. 
sald: 

“On being satisfied of the existence of a dispute 
likely to cause a breach of the peace concerning 
land, ete, within his local jurisdiction, the duty 
which is imperative, is cast uponthe Magistrate 
of taking action under s. 145. The two essentials 
are that there should be adispute likely to cause 
a breach of the peace and that the dispute should 
concern land, ctc..........Upon the existence of those 
conditions, and those conditions only, is the jurisdic- 
tion of the Magistrate, in my opinion, dependent . ...” 

This is jurisdiction in its strict sense 
of authority co entertain and deal with a 
case: 

“The extent to which the conditions essential for 
creating and raising the jurisdi®tion of a Court or 
the restraints attaching to the mode of exercise cf 
that jurisdiction should be included in the concep- 
tion of jurisdiction itself,” 
however, “is sometimes a question of 
great nicety” as was said in tne order of 
reference and illustrated in Sukh Lal Sheikh 
v. Tara Chand (6). A Full Bench of the 
Calcutta High Oourt held in this last case 
that the failure to publish a copy of the 
initiatory order under sub-s. (L) of s. 145 
at sume conspicuous place ator near the 
subject of dispute, as required by sub-s. (3), 
does not deprive the Magistrate of tue 
jurisdiction obtained when the conditions 
of sub-s. (1) are complied with. This deci- 
sion again which, so farl can ascertain, 
has never been doubted or dissented from, 
goes far to indicate that the Legislature 
cannot be taken to have intended that the 
final order under sub-s. (6) “forbidding 
all disturbance of such possession until 
sach eviction” is binding on the wacle 
me Or. L J 618; 2 O LJ 241,90 WN 
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world. In the present case, moreover, the 
final order of the Sub-Divisional Magistrate 
in the previous proceeding which I have 
already quoted actually directed the second 
party (the men of the junior Rani) not to 
disturb Inderdeo's possession and did not 
speak of “forbidding all disturbance, etc.” 
This by itself would appear to be suffi- 
cient to make it impossible to hold that 
the order operates or was even intended 
to operate against the men of the senior 
Rani or any other persons save the men 
of the junior Rani. It is not suggested 
that the order recommended for revision is 
bad on any other ground than the supposed 
bar of the orderin the previous proceeding. 
The reference could, therefore, have been 
discharged on the ground that the order 
in the previous proceeding was not in fact 
so expressed as to forbid the men of the 
senior Rani to disturb Inderdeo’s possession 
or do anything else at all and could not 
(as it stood) preclude a determination of 
the question of actual possession on a 
later occasion as between these men and 
Inderdeo. I felt, however, that it would 
hardly be fair to the learned District 
Magistrat to disp-se of the reference on 
this narrow ground. He only made the 
reference because the two reported deci- 
sions seemed to require it. I have accord- 
ingly considered it desirable to examine 
the general question of jurisdiction to draw 
up and dispose of a fresh proceeding 
under s. 145 and the operation of the final 
order in a former proceeding. 

Coming now to the decisions cited by the 
District Magistrate, there was in Raghu- 
nandan Pandey v.Kishin Mohan Singh (1), a 
previous order under s. 145 in favour of 
a decree-holder auction-purchaser against 
the judgment-debtor and others including 
one Sheo Tahal who subsequently brought a 
civil auit for a declaration of title and re- 
covery of possession and failed. After this, 
there was 3 fresh proceeding under the same 
section between the decree-holder auction- 
purchaser as first party and Sheo Tahal and 
two others as second party. The Magistrate 
considered that the question of possession 
could be considered afresh as Kishin Mohan 
Singh, one of the second party, was not a 
party in the previous proceeding. Jwala 
Prasad, J. held that this position was un- 
tenable. He observed that sub-s. (3) was 
anew clause.... intended to give notice to the 
persons interested in the subject-matter of the dis- 
pute*to come forward and be made parties to the 
proceeding. Asfar as the Magistrate is concerned, 
the question of possession is thus set at rest once 
for all, and thereafter he should maintain the order 
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by taking action under ss. 107 and 144, as the case 
may be, against persons interfering with the posses- 
sion of the party declared by the Magistrate to be 


in possession. Therefore, the porceeding in the pre- 
vious case is binding upon the whole world.” 

The learned Judge did not refer to any 
previous authorities such as the decisions 
from Krishna Kamini v. Abdul Jabbar (4) 
and Sukh Lal Sheikh v. Tara Chand (6), and 
four years later, in Raghunath v. Rajkishore 
Kuer (7), he himself acted upon the view 
thatan order under s 145 would not be 
binding upon a party whose written state- 
ment the Magistrate had refused to admit. 
He did not, moreover, use the word “‘jurisdic- 
tion,” at all in the passage (quoted, above) 
where he deals with sub-s.(3) and though 
the order of the Magistrate could only be, 
and actually was, set aside as “without 
jurisdiction,” it may well be that he did 
so either because he considered the proceed- 
ings in the Civil Court absolutely conclusive 
for the ncn-application of s. 145—sce the 
decision in Kamla Prasad Singh v. Gobind 
Sahay (8), (where he gave an exposition of 
this view)—or because he had himself in 
the earlier proceeding direcied the Magis- 
trate to see that the possession of the decree- 
holder auction-purchaser “was not interfered 
with in any way”. Nor did the learned 
Judge refer to the several considerations 
which arose on the Full Bench decisions 
(asI have already shown) and which clearly 
militate against the view that because sub- 
s. (3) provides for local publication, there- 
fore, the question of possession is set at rest 
once for all and the final order under 
sub-s. (6) is binding on the whole world. 
In Jainath Pati v. Ramlakhan Prasad (2), 
the question was whether Jainath having 
succeeded in a previous proceeding under 
8.145, the Magistrate was competent to 
proceed again under the same section as 
between Jainath on one hand and certain 
parties on the other who, lo some extent 
atany rate, were different from those 
on the previous occasion, Wort, J. said. 
that: 

“The intention of the Legislature is that the order 
made by the Legislature should have reference 
rather to the subject-matter of the dispute than to 
the persons who are engaged therein, that is to say, 
that ‘once a declaration has been made as regards 
possession of the land, it is, without using the words 
in the strict technical sense, binding upon all per- 
sons interested therein. Ifthat beso, then it seems 
to me that once the order of the Magistrate has 
been made as regards this plot of land, then it is 
for the persons whether he be a party to the pro- 
ceedings or not who disputes that possession, to 

(7)5 P L T458; 81 Ind. Oas. 442; A I R1924 Pat. 
783; 25 Or. L J 906. 

(83 PL T 826; 71 Ind. Oas. 785; AIR 1922 Pat, 
18; 24 Or, L J 241. 
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take proceedings in a Oivil Court. It is stated in 
the judgment to which I have already referred, 
Baghunandan Panday v Kishin Mohan Singh Q), 
that it is the duty of the Magistrate to uphold an 
order which has been made under s. 145 and for 
that purpose, if necessary, to bind over persons 
who interfere with the possession which has been 
declared by an order under s. 107 or any other 
provision of the Code of Criminal Procedure which 
is relevant for that purpose.” 

In this view the learned Judge set aside 
the order of the Magistrate[which unlike the 
order in Raghunandan Panday v. Kishin 
Mohan Singh (1), was not final order under 
sub-s. (6) but an initial or initiatory order 
under sub-s. (1)] as without jurisdiction. 
This view of jurisdiction under s. 145 seems 
on the*face of it to introduce a qualification 
upon the use of the section which, speaking 
with the utmost respect for the learned 
Judge, is not to be found in the section 
itself. Ihave already referred to the essen- 
tials of jurisdiction under sub-s, (1) and in- 
dicated a view which is binding upon me: 
see further the observations of Jwala 
Prasad, J. himself in the Full Bench case in 
Shebalak Singh v. Kamaruddin Mandal 
(9), his specially reported decision in 
Gobind Ram v. Basanti Lal (10), and a 
recent decision of Macpherson and James, 
JJ. in Ndndkeshwar v. Sita Saran (11). 

For a further examination of the matter, 
I cannot do better than refer to Agni 
Kumar Das v. Mantazaddin (12), another 
Full Bench decision of the Calcutta High 
Court in which alarge number of rulings 
was overruled in which it had been held 
that actual possession in sub-s, (1) of 
s. 145 does not include such wrongful pos- 
session as that of arecent trespasser or of a 
judgment-debtcr against whom possession 
has been delivered by the Civil Court to-a 
decree-holder or auction-purchaser and 
that a dispute ceases to be a dispute within 
the meaning of the section if the question 
as tothe right to possession has already 
been decided by a Civil Court. Rankin, C.J. 
in his judgment in the case points out 
how the Magistrate is not “the Judge of 
titles or the bailiff of a Civil Court,” how 
the Civil Ccurt, though by its decree it 
can give possession, does not attempt to 
keep the plaintiff in perfect peace—new 

(9) 2 Pat, 94; 63 Ind. Cas. 149; A IR 1922 Pat. 435; 
23 Or. L J 549; 3 P L T 573. 

(10) 7 Pat. 269; 114 Ind. Cas, 466;A I R 1929 Pat. 
ey a L J 302; 11 P L T 134; Ind. Rul. (1929) 

at. A 

(11) 13 P L T 609; 140 Ind. Cas. 902; A I R 1932 
Pat. 366; (1932) Cr. Cas. 899; 12 Pat. 87; Ind. Rul. (1933) 
Pat. 35 (2); 34 Cr. LJ 115. 

(12) 56 0 290; 113 Ind. Cas. 181; A I R 1928 Cal. 
610; 30 Or, LJ 69; 32 O W N1173 48 OLJ 
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causes of action requiring a further 
consideration of the facts—how the Magis- 
trate is not there to give a form ofexe- 
cution that the Civil Courts cannot give, 
how the decree holder, like anyone else, 
must maintain his own possession, once 
he has obtained it, how even the rightful 
owner would be guilty of criminal tres- 
pass if he were to enter upon the land in 
the possession of a mala fide claimant 
with intent to intimidate or annoy him, 
and how 

“in order to maintain the peace and take eflec- 
tive action, the Magistrate has to deal with the 
facts; estoppel between the disputants are only 


in place on a question of right as between one party 
and another,” 


(while sub-s. (4) requires the Magistrate 
to decide the question of possession “with- 
out reference to the merits of the claims 
of any such parties to a right to possess 
the subject of dispute”) The learned 
Chief Justice spoke of the decree-holder 
because the question he was dealing with 
was how fara Civil Court decree ousted 
the jurisdiction of the Magistrate to 
proceed under s. 145. It seems to me, 
however, that the considerations referred to 
by him apply mutatis mutandis to the case 
of a party who has succeeded in a previous 
proceeding under s. 115, and that they 
militate against introducing the qualifica- 
tion that sub-s. (1) is to be available to 
the Magistrate only if there is no previous 
order under sub-s. (6) between any parties 


whomsoever. Moreover, assuming that 
there may possibly be something in 
the nature of an estoppel between the 
parties to the old prodteding, it is 


difficult to conceive how anything of the 
kind could apply to strangers to that 
proceeding. 

_ It is true that though a Magistrate has 
jurisdiction to proceed under s. 145 when 
the conditions laid down in sub-s. (1) are 
complied with, cases may occur where it 
would not be proper for him to do go. 
Rankin, O. J. referred as an example to 
Aran Sardar v. Hara Chunder Majumdar 
(18) where there was a previous order 
under s. 145 in favour ofthe first party 
which was disobeyed by the second 
party’s successor-in-interest. Instead of 
taking steps to enforce his previous order, 
the Magistrate drew up anew proceeding 
under s. 145; and the High Oourt held 
that this was an abuse of his powers to 
the mere harassment of the first party. 
Such exceptional cases apart, I cannot 


(13) 27 C W N 171; 71 Ind. Cas, 225; AI R 1923 Cal, 
95; 24 Or, L J 97; 37 OLJ 39, 
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see any reason why the actual possession 
of a person who was no party to a previous 
proceeding under s. 145 should be ignored 
when thereis a dispute in fact about 
the possession and why we should 
say thatthe Magistrate must not proceed 
under s.145 if there was a previous pro- 
ceeding under the same _ section—not 
necessarily between the same parties— 
and say so merely because there was the 
- prescribed publication of the initiatory 
order at ornear the subject of dispute. 
The Magistrate cannot guarantee keeping 
the successful party in peaceful posses- 
sion, even as against the other party or 
parties to the proceeding, nor can he 
prevent that party from parting with 
the land and afterwards changing his 
mind and it is by no means clear that he 
has any power torestore possession apart 
fron s. 145 (6) ands. 522. To invite him 
todo so indirectly by action under s. 107 
or s. 144 is to ignore wnat has often been 
called the mandatory character of sub-s. (1) 
ois. 145, as for examplein the cases from 
Shebalak Singh v. Kamaruddin Mandal 
(9) and Gobind Ram v. Basanti Lal (10) 
already referred to; see also the passage 
from Krishna Kamini v. Abdul Jabbar 
(4) already quoted. 

Two cases besides that in Raghunandan 
Panday v. Kishin Mohan Singh (| were reler 
red to in Jainath Pati's case (2) by Wort, J. 
namely Krishna Dayal Gir v. Nirmali (14) 
and Bajit Lal Pathak v. Harakh Singh (15). 
In Krishna Dayal Gir v. Nirmali (14), 
Mullick, J. fognd that an entry in tne 
Record’ of Rights showing the possession 
of amortgagor who had deposited the 
mortgage money to the credit of the mort- 
gagee was not justified and did not amount 
to eviction in due course of law, and that 
a previous order under s.145 was still in 
force and effect between the mortgagor 
and the mortgagee. “If that was so", said 
the learned Judge, 


“the learned Sub-Divisional Magistrate had no 
jurisdiction to institute fresh 145 proceedings 
between the same parties...,,, . It isnot contem- 
plated bythe law that the successful party in a 
proceeding under s. 145 should be harassed by 
repeated proceedings under the same section at 
the instance of the unsuccessful party.” 

Whether the jurisdiction spoken of was 
_jurisdiction in the proper sense (the 
-learned Judge himself called it “jurisdic- 
‘tion in its limited sense” in Dhanwanti Koer 


- (14) LPL W 642; 40 Ind. Oas. 330, A IR 1917 Pat, 
220; 18 Or. L J 682. 
(15) 1 P L T 557; 58 Ind. Oas. 337; AI R 1920 Pat, 
21]; 21 Or. LJ 753; 2 U PL R (Pat) 232, 
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v. Sheo Shankar Lal (16), may perbaps be 
doubted ; but the decision is clearly no 
authority for the view that an order under 
s. 149 is binding on the whole world, since 
the new proceeding was between the same 
parties as before. In Bajit Lal Pathak v. 
Harakh Singh (15) there was first a pros 
ceeding in respect of 15 bighas of land 
and afterwards a proceeding in respect of 
78 bighas including the 15 bighas. Adami, 
J., referred to Krishna Dayal Girv. Nir- 
mali (14), and if in one passage of his 
judgment he apparently followed it, he im- | 
mediately proceeded, dealing with the next 
contention, to say that : . ` 

“The Magistrate had jurisdiction to draw up pro- 
ceedings in respect of the whole property which 
gavo rise to a likelihood of a breach of the peace, 
and his duty was to find who was in possession., 
He found possession as to the plot, but it must be 
held he had no jurisdiction to come tv a finding 
contrary to the previous order owing to his not hay- 
ing taken into account the decision in the previous 
145 proceedings.” 

The jurisdiction to come to a certain 
finding is a d.flerent matter altogether from 
the jurisdiction to proceed again under- 
s. 145 and Adami, J., does not on the waole 
sem to have held definitely (as was done 
in Jainath Pati's case (2),) that there would 
be no jurisdiction to proceed again at all. 
It was argued before Wort, J. that this 
also was a case in which the same parties 
were interested as in the previous pro- 
ceeding under s. 145, and the learned 
Judge observed that the judgment was by 
and he 
took it to bea decision to the effect that 
once proceeding with regard to land have 
been taken under s. 145 and possession 
declared, then it is the duty ofthe Court to 
uphold that order and not to enter upon 
any further inquiry under that section. I 
have referred to the original record and 
find that the case before Adami, J., was in 


fact a case of a fresh proceeding between 


None of the three deci- 
sions (all decided before 1923) which 
were referred to in Jainath Patis case 
(2), can thus be said to bea clear autho- 
rity for the proposition thata declaration 
once made under s. 145 (6), is, “without 
using the wordsin the strict technical 
sense,” binding upon all persons interest- 
ed therein. It is, therefore, unnecessary 
to ‘say whether they were cases of such 


the same parties. 


. gross error by the Magistrates that the 


learned Judges had to interfere and “‘justi- 
fied their interference ... by the erroneous 
proposition that a Magistrate had no juris- 


a6} 4P LJ 310; 51 Ind, Oas, 873; A I R 1919 Pat. 
501; (1921) Pat, 364, 
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diction” (per Rowland, J.,in Raj Nandan 
Missir v. Cheddi Thakur (17). A similar 
observation was made by Mukherji. J., in 
Agni Kumar Das v. Mantazaddin (12) (see 
p. 855* of the report). 

“The High Courts during the Code of 1898—1923 
when their ordinary power of revision was excluded 


often used the word ‘jurisdiction’ in order to make 
out a case for interference,” 


The qualification ‘without using the 
words in the strict technical sense” was 
apparently ‘intended to restrict the propo- 
sition that a declaration under s. 145 (6), 
is binding on all persons to fresh pro- 
ceedings under s. 145. For, recourse to the 
Civil Court is not barred, nor could the 
learned Judge have intended to lay down 
that all persons would be governed by the 
three years’ limitation prescribed in Art. 47: 
see Ram Sahai v. Binode Ghosh (18), Ven- 
katasomaraju v. Varahalaraju (19), Maya 
Devi v. Diwan Chand (20), Nando Kahar 
v. Sri Bhup Narain Singh (21) and Munga 
Lal v. Sagarmal (22), or that a declaration 
under s. 145 (6), in favour of the com- 
Plainant in a case of rioting and theft of 
‘crops will be conclusive against an accus- 
ed person who, with or without title, claims 
to have been inactual possession and grown 
the crops on the land. In Rakhal Dolut 
v. Makhan Lal Ghose (23), the question 
actually arose whether an order under 
B. 145, was conclusive in a case of rioting 
with theft of crops. The Sessions Judge 
held that the accused could not but be 
trespassers in View of that order, which 
was in favour of the complainant and he, 
therefore, considered it useless to go into 
the question whether or not they were in 
actual possession at the time of the occur- 
rence. Cuming, J., held that it was open 
to the accused toshow that in spite of 
the order under s. 145, they were actually 
in possession, and directed the appeal to 
be re-heard by the Sessions Judge: Graham, 
J., was inclined to doubt whether the pos- 


(N13P L T 178; 142 Ind. Cas. 157; AIR 1932 
“Pat. 185; (1932) Or. Oas. 418; 34 Or. L J 259; Ind. Rul. 
(1933) Pat. 117. 

G8) $5 A 306; 71 Ind. Cas, 402; A I R 1923 All. 151; 
RILA LJ 102. 


(19) 52 M 787; 122 Ind. Jas. 171; A IR 1930 Mad. 
18: 57 M L J 228; 30 LW 201; (1929) M W N 518; Ind. 
Wil. (1930) Mad. 299. ; 

(20) A I R 1935 Lah. 115 (2); (1935) Cr. Cas. 181. 
(21)16 P L T 183; 155 Ind. Cas. 1494; A IR 1935 
Wast. 164; 14 Pat. 424; 7 R P 670. 

(2) 17 P L T 726; 166 Ind. Cas. 29; A I R 1936 Pat. 
a29: 15 Pat, 481: 3 B R148; 9 RP 271, 

(23) A I R1927 Cal. 701; 104 Ind. Cas. 443; 28 Cr. L 
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session claimed by the accused could in 
any case be recognized aslawful posses- 
sion as a defence to the charge, but he 
concurred in the order of remand. The 
two learned Judges were not agreed about 
the nature of possessicn tobe recognized 
by the Court even in proceedings under 
go 145 (see Ambar Ali v. Piran Alt (24), and 
Graham, J?s view was ultimately rejected, 
and that of Cuming, J. endorsed by the 
Full Bench in Agni Kumar Das v. Manta- 
zaddin (12). But if the proposition laid 
down in Jainath Patis case (2), was not 
intended to apply to such cases, it seems 
to convey little more than that a declara- 
tion under sub-s. (6) of s. 145, will bar a 
fresh proceeding under the same section, 
and thus to create an estoppel in procecd- 
ings which the Magistrate is authorized 
to take in the interest of the public peace 
and to decide on the basis of the fact of 
actual possession and without reference 
to the merits of the claim of any of the 
parties to a right to possess the subject of 
dispute. Itseems clear that the proposi- 
tion rests on an even weaker foundation 
than what Rankin, O. J., called the doctrine 
—engrafted upon s. 145, bya number of 
decisions which can no longer be treated 
as binding—that because a decree has at 
some time been passed inter partes and 
possession has at some time been delivered 
thereunder, therefore, there can be no dis- 
pute within the meaning of s. 145. With 
all respect I am unable to accept it, The 
reference is discharged. 
D. Reference discharged. 


(24) 55 © 826; 109 Ind. Oas. 231; AI R 1928 Cal. 344; 
29 Cr. L J 503; 410 L J 233; 32 O W N 275. 
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charge in favour of heirs—Tests—Power of Court 
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to disqualify trustee—Res judicata—It is also issue 
of fact—Failure to plead—Effect. 

The law and custom of.the Gosavis is that a 
Chela who has been declared unfit by his Guru is 
debarred from all interest and cut off from the Guru 
family, Just as a Guru can adopt a Chela and 
make him his epiribual son, so, if he turns out 
unfit; he can untie the bond of relationship. Such 
a rule is most natural. The Benares custom is not 
necessarily the Poona custom, but in the absence of 
evidence ofthe special custom of Poona, the Courts 
are entitled to accept it as binding on a Poona 
Math. [p. 116, col. 2; p. 117, col. 1.) 

Since chastity is required of community of Gosavis, 
it would require very strong evidence to prove that 
a man who keeps mistresses, or who continues to 
keep a mistress, is a proper person to be the Mahant 
of a Math. Similarly the offence of being a mem- 
ber of a gang of dacoits, though not included in the 
list of offences which involve a stigma of im- 
oad is sufficient to make a man patit. [p. 117, 
col 2. 

The High Court is not a Court of morals, and is 
not entitled to disqualify a man because of his 
bad behaviour though it would no doubt be entitl- 
ed to oust a Mahant declared disqualified by proper 
authority and the Oourt is entitled to remove the 
trustee of a private religious charity from the con- 
trol of the-trust property on the ground of waste 
and neglect. Nevertheless, there is an equitable 
jurisdiction inherent in the Courts to deal with trusts 
and to assure that they are properly managed apart 
from the legislation. [p. 117, col, 2; p. 118, col. 1. 

The question whether a charity or an ido! should be 
considered thetrue beneficiary subject to acharge in 
favour of the heirs for their up-keep or the heirs 
should be considered the true beneficiaries of the 
properties subject to a charge for the up-keep of the 
worship and the expenses of the idol, is a question 
which can only be settled by a conspectus of the entire 
provisions of the instrument. A document which 
purports to create a trust must create a genuine 
trust, and not create a provision for relatives under 
the guise of a trust, and the test is the proportion 
of the funds to be allotted to the idol or charity, 
[p. 119, col. 1.3 

(Oase-law ref@rred to.] 

What would disqualify a trustee is a deliberate 
breach of trust and not a breach due to ignorance 
of the nature of the trust property with which the 
trustee is endowed, Chintaman Babaji v. Dhondo 
Ganesh (9) and Damodar v. Bhat Bhogilal (10), relied 
on. [p. 120, col. 2.] 

An issue of res judicata is not only an issue of 
law but also an issue of fact, and a party who 
fails to plead this defence is not entitled to take 
advantage of an evidence which happens to be on 
the record for a different purpose to establish a 
claim, [p. 120, col. 1.) 

Messrs. L. P. Pendse and R. B, Rule, for 
the Appellant. 

Messrs. H.C. Coyaiee, S. Y. Abhyankar, 
R. B. Kantawalla [for No. 1 (1)], J. R. 
Gharpure |for Nos. 3 and 4], P. B. Gajendra- 
gadkar [for Nos. 13 and 14], V. D. Limaye 
[for No. 24 (1)] and D. A. Tuljapurkar [for 
No. 25], for the Respondenis. 


_Barlee, J.—This litigation was institut- 
ed by the present respondent No. 1, Puru- 
shottamanandgiri against the present ap- 
pellant, Ramprasadgiri, for possession of 
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certain property claimed to be the prop- 
erty of an institution called the “Dharma- 
nath Bova Devasthan”, and for a declara- 
tion that it was not subject to any encum- 
brance except one created by the decree 
ina suit fled by the plaintiff, Purushot- 
tamanandgiri, against Amritgiri, a prede- 
cessor of Ramprasadgiri in the Mysore 
Court. A Gosavi by name Ramkrishna- 
giri livedin Poona City, Ramkrishnagiri 
when very old went to Benares and shortly 
beforehis death, that is, on November 28, 
1901, he made a will. Itis pleaded that by 
this will he dedicated all his property to 
a charitable trust, the Dharmanath Bova 
Devasthan, and gave instructions for the 
management of the Devastan. The will 
was in favour of his Chela, Amritgiri, who 
obtained probate and managed the prop- 
erty. Under the will he had to defray the 
expenses of the Dharmanath Bova Math 
and the temple out of the said. property, 
and to perpetuate the name of his ances- 
tors. He was entitled to enjoy the usufruct 
of one land called Mali Munjeri which, ac- 
cording to the will, was the private prop- 
erty of the testator, Ramkrishnagiri, but 
was prohibited from alienating or encum- 
bering any property. In spite of this, the 
plaintiff pleaded, that Amritgiri alienated 
some of.the property. He died in 1911, and 
his Chela, Dalramgiri who succeeded him 
died a few months later. On his death 
Ramprasadgiri, defendant No 1, the pre- 
sent appellant, began to manage the prop- 
erty. But plaintiff Purushottamanandgiri 
pleaded that Ramprasadgiri had been 
declared unfit by Ramkrishnagiri and 
had, therefore, ceased to be a member 
of the Guru family ; further that owing to 
his conduct subsequent tothe will, he hadi 
become unfit to manage the charity; that 
he was a bad character, and had beem 
convicted of theft; and for this -reason 
also he was not entitled to retain posses- 
sion of or manage the samadhi and the 
Math of Dharmanath Bova under the will, 
or according to the custom, religious be: 
liefs, law, and also according to the. Dangli 
Gosavi caste, religion, custom, etc.; 01 
these grounds the plaintiff claimed tha 
he being the nearest heir in the family œ 
the founder had aright to be the manage» 
of the charity. Purushotlamanandgiri askec 
for accounts and a declaration that the 
property mentioned in the schedule be 
longed to the Devasthan of the Dharmanat) 
Bova and was subject tono encumbrance 
except one created by a decree which he 
himself had obtained against Amritgiri 
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secondly, fora declaration that defendant 
No. 1 had become unfit to manage the estate, 
and. lastly, as Vahivatdar of the Devasthan 
and on behalf of the Devasthain, for pos- 
session of any property of the charity which 
might be in the hands of any of the de- 
fendants. 

Defendant No.1, who was the principal 
defendant, pleaded that the plaintiff was 
not a member of the Guru family of the 
deceased, Ramkrishnagiri Gosavi. He ad- 
mitted that Ramkrishnagiri had left a will 
giving the property to a charity trust, but 
Pleaded that the charity was private and 
not pubtic. He alleged that on the death 
of Amritgiri and his Chela Dalramgiri the 
Property had come to him as owner inas- 
much as Dalramgiri had no Chela, and he 
as Guru uncle was the nearest heir and had 
become owner of the estate. He further 
stated that he himself at times created his 
own Ohelas, and one Chela, Subhangir, was 
living with him atthe date of the written 
Statement, that he was managing the 
estate jointly with him and through a 
Brahmin having the worship of the tomb 
Performed. In para. 4 he pleaded that 
Amritgiri had no right to dispose of the 
suit property except for a reasonable and 
urgent cause. In para. 5headmitted that 
he had mortgaged the property, but pleaded 
that he had done so for a reasonable cause, 
and alleged that since he had entered into 
possession he had been collecting the rents 
of the property and performing all the 
religious rites descended from Ramkrishna- 
giri and the puja-archa of the tomb of 
Dharmanath Bova. In para. 11 he stated 
that it was not true that Ramkrishnagiri 
either was entitled to or had extinguished 
his tights and thatthe property had come 
into his hands in his right as the heir of 
Dalramgiri and that under the law the 
deceased Ramkrishnagiri could not deprive 
his right of heirship. In para. 12 he denied 
that he was areligious outcaste, or that 
he was found incompetent according to 
the custom of the caste, religion and 
creed òf the Dangli Gosavis, and asserted 
that he had full right and jurisdiction to 
keep tha property in possession and make 
the vahivat. 

These are the principal pleas in the 
plaint and the written statement of defend- 
ant No. 1, the present appellant. We are not 
concerned in this appeal with the defences 
of the other defendants. They, some of 
hem, have filed appeals against the deci- 
lon of the learned Judge with which we 
will deal in duecourse. The suit was heard 
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and decided as long ago as July 12, 1921. 
It was a suil of 1918. The learned Judge, 
Mr. Rego, dismissed it with costs. The 
plaintiff appealed to this Oourt, and the 
decree of dismissal was set aside and the 
suit was remanded for trial. We are not 
concerned with the resms for those deci- 
sions except that the Appellate Judges 
found that the learned Judge had refused 
to admit any oral evidence. The suit then 
went back to the Poona Oourt for trial 
according to law. The learned Subordinate 
Judge, Mr. Parekh, disposed of it on 
August 2, 1928, and passed judgment dec- 
laring that the plaint properties were private 
charitable trast propercies of the samadhi 
of Dharmanath Bova, and that defendant 
No. 1 was not tit to manage the same, and 
ordered that he should be removed from 
the office of the manager and the plaintiff 
should recover possession. He granted 
other reliefs and passed other orders with 
which we are nət concsrned at the present 
moment. As the basis for his decisioa, he 
found that the plaintiff was eatitled to 
maintain the suit, that he had a cause of 
action, since he was an heir of the dezersed 
Ramkrishnagiri having regard to the usages 
and tenants of Dangli Gosavis; that de- 
fendant No. 1 had not been disqualiied by 
Ramkrishnigiri but was disqunlitied by his 
bad conduct which he had not expiated. On 
Issue No. 15 he found that it was not proved 
that defendant No 1 had a Ohela of his 
own. 

No serious argument has been addressed 
to us on the question of thee ral stioaship 
between defendant No. 1 and Dalramgiri. The 
learned Subo.dinate Judge oas dealt with 
it satisfactorily in para. i of his judgment, 
Defendant No 1 had denied, as I have said, 
the plaintiff's relationship and put him to 
the proof of the facts which he hid alleged 
in his plaint, but he admitted in his evi- 
dence and pleading; that he was ignorant 
on ths point, and the genealogical table at 
p. 5 of the print shows the coanection. 
The learned Subordinate Judza has held 
that if defendant No. 1 be excluded, or if it 
be established that he was nos entitled to 
succeed to Dalramgiri, there was no one to 
be preferred to tha plaintiff. As regards de- 
fendant No, 2 he siid, and this has not been 
challenged, that his right, if any, was 
extinguished by defendant No. 1 himself, 
who stated in his evidence that he had 
declared him unfit, and it is proved by 
other evidence that a Guru has a righ: to 
declare his Onela nalayak or unit, and 
can, by sucha declaration sever the bond 
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of Guru-Chela relationship between them. 
There is one other person who, it was said, 
is nearer than the plaintiff, one Shankar, 
said tobe a Chela of Lachman, who was 
one of the Chelas of Ramkrishnagiri, the 
testator, But though it appears that Lach- 
mam was at one time a Cnela of Ramkrishna- 
giri, it has not heen satisfactorily shown 
that Shankar washis Uhela. 
_ I shall now deal with the question aris- 
ing out of Issues Nos. 3 and 13 in the lower 
Oourt and reserve my remarks on Issue 
No. 12, The learned Subordinate Judge in 
para. 30 of bis judgment, after disposing 
of the plaintiffs plea that the Benares cus- 
tom governed the Poona Math, and holding 
that the custom of a particular Math has 
to be proved by oral testimony, goes on 
to deal with the principal question in the 
ease, whether defendant No. l, Ramprasad- 
giri, was disinherited by the testator, Ram- 
krishnagiri, and the effect of the will. It 
was pleaded that Ramkrishnagiri by his 
will deciared defendant No. 1 to be nalayak, 
and, therefore, severed the Guru-Chela 
relation so that he ceased to have any con- 
nection with the Guru family. The learned 
Subordinate Judge has not accepted this 
view. He says: 


“There is nothing specific in the will to show 
that defendant No. 1 cannot succeed even as the heir 
of any other person whom Rankrishnagiri appointed 
as his next successor for the office.” ; 


By this apparently he means that the 
only effect ot the will was to declare that 
Amritgiri was the heir and that defendant 
No.1 was not to succeed as his heir, but 
that he- was still capable of and qualified 
to succeed to*Amritgiri if Amritgiri should 
not provide for the succession by appoint- 
ing a Chela. Amritgiri provided a Chela 
Dalramgiri, but Dalramgiri did not appoint 
a Chela, and the learned Subordinate 
Judge has held that Ramprasadgiri was 
entitled to succeed and did succeed by 
the ordinary law of intestate succession, 
as the nearest member of the Guru family 
to which both belonged. The learned Sub- 
ordinate Judge has relied for this purpose 
on the case in Hrasha Kaikhasru v. J erbai 
(1). This was a case of Varsi succession, 
A Parsi died leaving various relatives in- 
cluding a daughter, and expressly directed 
by his will that his daughter should 
take no share of hig property, which he 
bequeathed to his brother, The brother 
predeceased him, and the daughter then 
applied for Letters of Administration as the 
nearest heir on intestacy. It was held that 
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panied by any effective disposition of his 
property, could not exclude his daughter. 
That decision, however, is not very helpful 
in the present case. If, as the learned 
Subordinate Judge has held, the will mere: 
ly nominated one Chela as the successor 
and stated that the other Chelas were not 
to succeed, he. would be right. But, in 
our opinion, the learned Subordinate Judge 
has not given full effect to the terms of 
the will. Ramkrishnagiri did not merely 
nominate the Chela of succession, but he 
distinctly declared that Ramprasadgiri and 
other Chelas were of bad character and 
bad conduct, and stated that due and regu- 
lar release should be taken from each of 
them on payment of Rs. 100, Further he 
stated : 

“Should any one of them refuse to pass the afore- 
said deed, nothing whatsoever should be paid to 
the refusing party. None of them have any concern 
or connection whatsoever with the property left by 
me regarding which this will has been made, Any 
claim ever made by any of the above-mentioned 
three or anyone else should be considered null and 
void according to this will.” 


lt appears to us that in this paragraph 
the testator declared Ramprasadgiri, de- 
fendant No. 1, unfit and the law and custom 
of the Gosavis is that a Chela who has 
been declared unfit by his Guru is debar- 
red from all interest and cut off from 
evidence on this 
point has been taken on commission at 
Benares. Now the Benares custom is not 
necessarily the Poona custom, but in the 
absence of evidence of the special custom 
of Poona, we think we are entitled to 
accept it as binding on the parties to this 
case. Mr. Pendse has drawn our attention 
tu the fact that there is aceriain amount 
of evidence of the Poona custom, but none 
of the passages to which he has drawn our 
attention are relevant for our present pur- 
pose. They are concerned with such points 
as concubinage, marriage and sale of pro- 
prety, Penance and the like. No evidence 
was given of any special custom which would 
prevent a Guru from severing the spiritual 
connection between himself and an unfit 
Chela. On the other hand, there is definite 
evidence on the custom obtaining in Benares 
which we see no reason to discards Swami 
Vishudbanand, at p. 105 of the paper- book 
has deposed : 

“Ii a Mahant or a Sanyasi commits an immoral 
act, keeps a woman or is convicted of any offence, 
he becomes a Patit or a fallen man and ceases to 
bea Sanyasi and he also forfeits his right to con- 
tinue as a Mahant, manager or a trustee of the 
Math or the trust property. Should a fallen Sanyasi 
continue to hold property belonging to or apper- 
taining to Math or trust property, he can be turned 


? 
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out through Court at the instance of any other 
Sanyasi closely related and belonging to the same 
family as the fallen man (Patit),” 


and he gave instances of Sanyasis who had 
been dispossessed of Maths by becoming 
Patits. Witness Goshain Mahant, Ex. 428, 
also stated that a Sanyasi could be removed 
by the Sanyasi member of the same fami- 
ly, and he also gave instances. He stated 
further that a Patit Sanyasi or one declared 
nalayak by the last Mahant could never 
succeed to his property belonging to the 
Math, and could not be appointed a Chela. 
Mahant Anandgiri, witness, Ex. 432, at 
p. 137, gave an instance of the removal 
from the Gadi of a Mahant, who had been 
put in jail, by the Mahant of the Bara 
Mutt, 14. e. by his superior. Witness 
Paramhans Sanyasi, Ex. 434, deposed that 
a Chela declared nalayak by the Guru 
Gaddinish could never succeed to the Gadi, 
that he would not be considered as one 
of the family, and thata nalayak Chela 
cannot become the manager or trustee of 
Math property. Witness Nand Lal Puri, 
Ex. 438, stated : 

“The Nalayak Chela can get neither the Math 
peroperty nor any private trust property standing in 


he name ‘of the Mahant,” 
rand he gave an example. He himself had 


Kurned out a Chela who was a bad character. 
We added: 

“When a Ohela has been declared nalayak he can 
1ever get his Guru's Gadi... If a Mahant dies 
<eaving a nalayak Ohela the Gadi will then go to 
ais Guru’s heir.” 

Two other witnesses have given similar 
»vidence. In fact, it seems to be perfect- 
y clear that just as a Guru can adopt a 
Jhela and make him his spiritual son, so, 
f he turns out unfit, he can untie the 
yond of relationship. Such a rule is most 
1atural, and no evidence or authority has 
eon shown to the contrary. The only 
juestion then is, as I have said, whether 
he effect of the will was to declare defen- 
Kant No.1, Ramprasadgiri Nalayak, and 

xclude him from the family, or merely, 
s the learned Subordinate Judge has held, 
< postpone him to a fitter Chela as the 
mmediate heir ; and with respect we have 
ittle deubt that the former is the true 

aterpretation,and that this defendant No. 1 

‘as not then entitled to claim heirship 

>) Dalramgiri on intestacy. To coatinue 
ny remarks about the judgment, the learn- 

d Subordinate Judge has found on the 

vidence that defendant No. 1 had kept 

ypeubines, and had in fact a mistress at 
ae date ofthe suit. This is not denied. 

-e held however that there was a custom 

: Poona of keeping concubines, but he 
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refused to recognize this custom as being 
moral. We can hardly agree with him that 
there was such a custom, for it appears to 
us that the evidence merely makes out 
that there was considerable laxity in Po na, 
but no more. We also cannot go so far 
as to call such connections adulterous or 
incestuous, because there was nothing to 
show that they involved adultery or incest. 
But we agree with him since chasti'y is 
required of this community of Gosavis, it 
would require very strong evidence to prove 
that a man who keeps mistresses, or who 
continues to keep a mistress, is a proper 
person to bethe Mahant of a Math. I 
would however like to point out that the 
conduct which is required from the Mahant 
of a public Math may be stricter than 
what one would require from an ordinary 
Gosavi and that the so called Math is only 
a private institntion. 

The learned Judge then goes on to deal 
with the question of convictions, which it 
was alleged by the plaintiff disqualified 
defendant No. 1 from being the Vahivat- 
dar of this charitable institution. The 
facts are admitted. Defendant No. 1 was 
convicted in or about the year 1911 of 
being a member of a gang of dacoits, 
and in 1912 when this succession opened 
he was in jail, These facts are not dis- 
puted. The learned Subordinate Judge is 
probably right in saying that the offence 
of being a member of a gang of dacoits, 
though not included in the list of offences 
which involve a stigma of impurity, is 
sufficient to make a man patit. He held 
also that there can be no penaneée and there 
has been none. We are not willing to agree 
that such stains cannot be washed out by 
penance’ But we do not think it necessary 
to deal with these matters at all. This 
Court is not a Court of morals, and we are 
not entitled to disqualify a man because 
of his bad behaviour, though we would no 
doubt be entitled to ousta Mahant declared 
disqualified by proper authority. The evi- 
dence shows that there are authorities who 
can deal with such watters, and it is 
probably true. Whether that be correct 
or not, we are confident that a Civil Court 
has no authority, and that the learned 
Judge was wrong in deciding that he was 
entitled to remove defendant No. 1 from 
the Gadi (to use a convenient term; be- 
cause of his bad character. However, it 
seems to us that the learned Judge wasg 
on surer ground when he held that he 
was entitled to remove the trastee of a 
private religious charity from the control 
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of the trust property on the ground of 
waste and neglect. He bas dealt with 
these in parae. 38 aud 39. In para. 38 te 
gives a number of instances of waste and 
in para. 39 he sums this up: 

“There can be no answer to his agreement to sell 
house No, 400 for Rs. 30,000. A trustee cannot 
lease out properties permanently or for a period of 
99 years. He, however, leased them to defendants Nos. 
7 and 23, Of course the agreement with defendant 
No. 7 seems to have fallen through. But the fact 
remains,” 

He also held on the evidence that the 
objects of the charity are neglected. He 
says: 

“Tt seems to me clear from this that defendant 
No. 1 has not made any arrangements for the 
naivaida of the deity, and according to his own 


edmission, the deity was not properly looked after in. 


its usual and customary ceremonies” 

Now this is not a case under s. 92 of a 
public charity, nor is it a private charity 
which comes within the purview of tLe 
Trusts Act, nor does the Religious Endow- 
ments Act, which forms the basis of the 
decisicn of the Privy Council case in 
Hussain Bibi v. Nur Hussain Shah (2), on 
which the learned Subcrdirate Judge relied, 
apply to Poona. Nevertheless, we are con- 
fident that there is an equitable juris- 
diction inherent in the Courts to deal 
with trusts and to assure that they are 
properly managed apart from legislation, 
and we agree then that the learned Sub- 
ordinate Judge had jurisdiction to remove 
defendant No. 1 from the trust prop- 
erty if the property was trust proporty. 
This brings me to Mr. Pendse’s clear 
and lucid arguments on behalf of 
defendant No. 1, the appellant in this case. 
The learned Advocate has pleaded that in 
fact the property in dispute was not trust 
property. Under the will, it has been held 
that the property was the self-acquired 
propeity of Ramkrishnagiri. This has 
been decided by the learned Subordinate 
Judge in this case, and it was also decided 
in the case in Suit No. 274 of 1802 between 
Amiitgiri and Ramprasadgiri, and on this 
point I need cnly say that the plaintiff 
has in tke first lines of his plaint stated 
that Remkrishnagiri by his last will made 
the property in suit “Dharmadaya Trust”. 
We start then with the fact that this was 
the self-ucquired property of Ramkrishnagiri 
for the purpose of tke present argument. 
Mr. Pendse’s next step is that by the 
clear terms of the will, Amritgiri was made 
owner, and, therefore, it is not trust prop- 


(2) 30 Bom. L R 849; 109 Ind. Oas. 52; AI R 
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erty with which the Court has any juris- 
diction to deal under its equitable juris- 
diction to protect trusts; secondly, the 
learned Advocate contends that even if Ram- 
krishnagiri intended to create a trust, he 
did not succeed in doing so, inasmuch as in 
effect he left the bulk of his property for 
the enjoyment of his successor Amritgiri. 

To take the first argument: we do not 
agree with the learned Advocate that 
Ramkrishnagiri intended to make Amritgiri 
the owner of the property rather than the 
Vahivatdar of the trust. Actually in the 
will, according to the correct official trans- 
lation which has been given us, the testator 
states that the whole of the estate with 
the exception of one land was wakf 
property and belonged to the Devasthan of 
Dharmanath Bova, and he states further 
that Amritgiri was to be the executor to 
administer all the property and the wakf 
property so that he might properly ad- 
minister the said properties just as they 
were administered during his lifetime, 
and 

“further, he shall, as hitherto, expend moneys over 
the Math and temple out of the income derived 


therefrom. Further, he shall perpetuate the name of 
the ancestors.” 


Thus it would appear that according to 
the will, most of the property was wakf 
in the testator’s hands. But the: parties 
have gone to trial on the footing that the 
property was self-acquired property in the 
hands of the testator, and that he created 
a trust, and we can find nothing in the 
evidence to show that he intended to 
make Amritgiri a full owner rather than 
the manager of the Devasthan. Actually, 
the defendant himself admitted that the 
property was trust property, and though 
he also stated that Amritgir: was the owner, 
evidently he did not mean that Amritgiri 
had all the rights of ownership, for, he 
expressly pleaded that Amritgiri disposed 
of the trust property for pressing 
and urgent needs, and lateron that he as 
Vahivatdar had been justified in selling and 
mortgaging the property because of urgent 
need. It is, therefore, clear that it was 
no part of the defence in the lower Oourt 
that Amritgiri took possession as full 
owner. But Mr. Pendse argues that though 
the will purported to create a trust, actually 
the bulk of the property was given to 
Amritgiri for his enjoyment, and only a 
small portion was to be used for the use 
of the Devasthan, and thus by the autho- 
rity of the under-mentioned rulings, the 
effect of the will was not to create a trust 


1938 
ibut to give the property to Amritgiri in 
Kull ownership subject to a charge in favour 
of the deity. The cases relied on by the 
learned Advocate are: Kanwar Doorga- 
math Roy v. Ram Chunder Sen (3), Ashutosh 
Dutt v. Doorga Churn Chatterjee (4), 
war Narayan v. Surja Kunwari (5), Sri 
Phakurji v. Sukhdeo Singh (6), Bhekthari 
Singh v. Sri Ramchanderji (7), and Gopal 
Lal Sett v. Purna Chandra Basak (8°. 
The general effect of these rulings is givenin 
Har Narayan v. Surja Kunwari (5). The 
head-note is to this effect : ; 

‘“In determining whether the will of a Binda 
gives the testator’s estate to an idol subject toa 
‘charge in favour of heirs of the testator, or makes 
the gift to%the idol a charge upon the estate, there 
is‘ no fixed rule depending upon the use of parti- 


‘cular terms in the will: the question depends upon 
the construction of the will asa whole. 

Thus although a will provides that the property 
of the testator ‘shall be considered to be the pro- 
perty of’ a certain idol, the further provisions such 
as that the residue after defraying the expenses of 
the temples ‘shall be used by our legal heirs to 
meet their own expenses,” and the circumstances, 
uch” as-that the ceremonies to ba performed were 
fixed by the will and would absorb only a small 
portion to the total income, may indicate that the 
intention was that the heirs should take the prop- 
erty subject to a charge for the performance of the 
religious purposes named,” 


All these cases are of the same type. 
They show that ‘the question whether a 
charity or an idol should be considered 
Khe true beneficiary subject to a charge in 
favour of the heirs for their upkeep'—to 
quote the head-note in Biekdhari Singh 
v. Sri Ramchanderji (7)—‘or the heirs 
whould ‘be considered the true beneficiaries 
“of the properties subject toa charge for 
the upkeep of the worship and the expenses 
‘of the idol, isa question which can only 
be settied by a conspectus of the entire 
provisions of the instrument’. The Courts 
have always laid it down that a document 
‘which purports to create a trust must create 
a, genuine trust, and not create a provision 
for relatives -under the guise of a trust, 
and the test is the proportion of the funds 


ko be allotted to the idol or charity. Here,, 


however, we have a case of a different 


(3)4 T A 52;2 O 341; 3 Sar, 681(P O). 
9 6 IA 182; 504285 CLR 296; 4 Sar. 58 
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type, for there is nothing in the will to 
show thut any part of the trust funds was 
to be allotted to any other object excevt 
the charity. It may be trus, as Mr. Pendse 
has pointed out, that a very small pro- 
portion of the income of the trust pro- 
perties has been used for the charity. But 
this need not continue No evidence has 
been given on this point, and it may be 
that there is ample scope for the employ- 
ment of all the funds for the charity. 
Many institutions which start with small 
beginnings have ultimately grown to large 
proportions. We, therefore, are of opinion 
that this argument cannot be supported by 
the will. But there is also another answer 
to it, that thisis a new point which was 
not taken in the lower Odurt. T hava 
already given a summary of defendant 
No. Ts written statement. and there he 
distinctly stated that the whole property 
had been left in charity. We do not think 
that the word ‘ownership’ read with its 
context where it occurs means more than 
Vahivatdarship. Farther, taking the view 
we have taken on the question of the 
relation of defendant No. 1 to the testator, 
that he was declared a nalayak, we find 
that the result would be the same, be- 
cause if he ceased to be a member of the 
Guru family, he ceased to have any prefer- 
able claim as heir to Dalramgiri. 

Another point which has been insisted 
on by the learned A lvocate for defendant 
No. l, appellant, is that in fact there is 
no Math and that what the testator was 
disposing of was a mere private residence. 
Here, too, we find a difficultyeowing to the 
fact that this question was not pleaded or 
decided by the lower Court, and all we 
need say is that the will speaks of a Math 
in which there was a samadhi and makes 
a provisim for the expenses of the Math 
and Mandir, i. e. ths Math and samadhi. 
It is true, as has been pointed out to us, 
thas the word ‘Math’ may have several 
meanings. We have been referred to 
Molesworth’s Dictionary on the point and 
we find that the term is sometimes given 
to the residence of a Gosavi. But if it was 
defendant No 1's case that as there was no 
Math in the technical’ sense of the word, 
therefore tbe proparty is not the subject 
of a trust, he must fail since he did not 
raise this objection at the proper time. 

The next question which the learned 
Advocate has raised is that of res judicata. 
He bases it on the decision of Suit No. 274 
of 1902 filed by Amritgiri against Ram- 
prasadgiri, the present appellant, for a 
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declaration that he was entitled as heir to 
the ownership of the trust property, and 
for an injunction to restrain the defendant 
from interfering with him. Defendant No. |; 
who was also defendant No. 1 in that case, 
pleaded that the plaint property being a 
religious endowment and not Ramkrishna- 
giri’s private property, he was not em- 
powered to make a testamentary disposition 
of it and that the will was invalid. The 
Court framed three issues which are re- 
levant to our present enquiry: (1) Whe- 
ther the decased Ramkrishnagiri was the 
owner of the property? (2) Was he not 
competent to dispose of the property by 
will ? and (3) If he was, is this alleged will 
bequeathing the said property in favour of 
the plaintiff proved to be genuine and 
valid? And tke learned Judge. recorded 
findings on these issuesin the affirmative. 
Mr. Pendse’s argument is that since it was 
found that the property was private prop- 
erty of Ramkrishnagiri, in spite of. his 
objection that it was trust property, the 
present plaintiff, who claims through 
Amritgiri, is debarred from pleading that 
the property is trust property. But the 
question there was not the same as that 
which we have to deal with. The whole 
dispute appears to have been about the 
genuineness of the will and the power and 
the right of the testator to bequeath this 
property in trust to Amritgiri. The 
learned Judge held that the will was 
genuine, but at p. 254 he wrote: 

“The translation of the will accompanying the 


probate shows that allthe property is made wakf 
or an endowment to the Dharmanath Bowa tomb;” 


and though dt p. 257 of the paper-book 
he held that Amritgiri was entitled to the 
property and to an injunction to get pos- 
session, he declared that he was not con- 
cerned directly with the question whether 
the property was trust property in Amirt- 
giris hands. We do not find, therefore, 
that this question which we have. to deal 
with in this case was directly an issue in 
the former case. Apart from this, how- 
ever, we cannot allow defendant No. 1 to 
suceed on this point, inasmuch as he did not 
plead res judicata in this suit. There is 
nothing in his pleadings that this was his 
defence and there was no issue framed 
on it and there is not a word in the judg- 
ment on this subject. An issue of res 
judicata is not only an issue of Jaw but 
also an issue of fact, and a party who fails 
to plead this defence is not entitled to take 
advantage cf an evidence which happens 
to be on the record for a different purpose 
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to establish such a claim. | 

This judgment, ‘however, has been made. 
use of by Mr. Pendse in another way. The 
learned Advocate has not challenged. the 
findings of fact contained in paras. 38 and 
33 of the judgment of the lower Court on 
the question of waste and laches. But he 
has argued, in the first place, that, a 
genuine belief in his right of ownership 
and a bona fide assertion of such owner: 
ship. are not diaqualifications for a trustee. 
He has cited Chintaman Babaji v. Dhondo, 
Ganesh (9), Damodar v. Bhat Bhogilal (10) 
and Peary Mohan Mukerji vw. Manohar. 
Mukerji (11) a Privy Council case. We. 
concede that what would disqualify a trus- 
tee is a deliberate breach of trust and, 
not a breach due to ignorance of the. 
nature of the trust property with which 
the trustee is endowed. But in this case, 
we do not find any valid ground for the 
argument, and it. also does not appear: to, 
be an argument which was put forward in 
the lower Court. Again, I may refer tc 
the defendant's pleading that the property 
was trust property and his further pleads 
ing to. the effect that alienatioas were 
necessitated by pressing needs. There is 
nothing in the statement to show that he 
was unaware of the nature of the property- 
and when we come tothe judgment in this 
litigation of 1902 on which Mr. Pendse 
has relied, we find no sufficient’ support to 
his present argument. I would again refer 
to the statement in that judgment at. 
page 254 of the. paper-book,-that in the 
opinion of the Judge all the property was 
made wakf or an endowment to the 
Dharmanath Bova’s tomb. It is impos- 
sible then for defendant No. 1, the appellant. 
to plead in justice that he was misled by 
this judgment. 

Our conclusion then, is that this appeal’ 
must fail, though -our reasons are in some 
respezts different from those of the lower 
Court. We hold that when defendant No, 1 
was disqualified by the testator, he ceased 
to have any right to inherit in the family. 
We also hold that he has shown himself 
unfit to be a, trustee owing to his mis- 
management of the property, and that the 
plaintiff as the nearest member of the 
Guru family is entitled totsucceed “both ag 
heir to Dalramgiri, and that his position 

(9) 15 B 612. 

(10) 22 B 493. 

(Ll) 48 C 1019; 62 Ind. Cas. 76; AI R 1922 P 0 
235; 48 [A 258; 34 OL £86; 41 M LJ 68:14 L 
W 104; 23 Bom. LR 913; (1921, M W N 554; 19 
Sry aaa E T 726; 26 C WN 338; 30M LT 
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asa member of that family also entitled 
him to ask the Court to protect the true 
beneficiary, i. e, the charity from waste. 
The result then is that the appeal fails 
and is dismissed with costs in favour of 
plaintiff-respondent No. 1. 

Tyabji, J—The appeal raises questions 
relating to ihe inheritance cf property 
that had been possessed by a Gosavi and 
administered as a Math but which is not 
a charity for a public purpose. The ulti- 
mate authority for the devolution of such 
property ïs traced to Yajnavalkya, 2, 138: 

“Fhe heiys of a hermit, of an ascetic, and of a 

rofessed, student, are in their order, the precep- 
or, the virtuous pupil, and the spiritual brother 
and ass@viate in holiness.” 


The verse is commented upon by the 
Mitakshara in Ch. IL, s. VIII, in the Vya- 
vahara, Mayukha, Ch. XII, s. VIII, and in 
the Dayabhoga, Gh. XI, s. 6,8]. 35. None 
of the ecmmentators seem to add very much 
to the original verse in so far as the ques- 
tions that we have to decide are concerned. 
Accordingly, the rule laid dcwn is subject 
primarily to the customs of the particular 
Math, successicn to which has to be deter- 
mined. ‘The principal provision in the 
rule of succession contained in the verse 
with which the appeal is ccncerned, is 
that the pupil ie not recognized as entitled 
to succeed unless he is a virtuous pupil. In 
connection with this provision and its 
ramifications, cuslom-was pleaded and tne 
parties were prepared to adduee evidence 
to, prove the customary: rules relied upon. 
When, however, the suit was first tried, 
the learned Subordinate Judge who was, 
then in charge ‘of the suit refused to take 
any cral evidence. On appeal to the High 
Court, the case was remanded for evidence 
of custcm being taken; and we have in 
the judgment under appeal reference toa 
great deal of evidence produced on behalf 
of the plaintiff with reference to the inter- 
pretation that Yajnavalkya’s verse must 
bear in accordance with custcm, mainly 
directed to indicate when a pupil is to be 
considered Virtucus, and when he ia to be 
deemed to Le disqualified on the ground 
that he is not virtucus; whether ihe ques- 
tion of, a pupil being or not being virtuous 
is to Le decided by the Court, or solely by 
the deceased Mahant cr by the Guru of the 
pupil; or whether the opinion of the sur- 
viving Gcsavis in the brotherhood con- 
necied with the Math, succession to which 
38 in question, must prevail. 

On several of these details the evidence 
is. not uniform, but the evidence is practic- 
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ally unanimous to this extent that when 
the Guru hag formally declared or express- 
ed an opinion that one of his Chelas is not 
virtuous—the expression used in the evi- 
dence nalayak—literally unfit, but the 
word is generally used in the sense of 
vicious or disqualified, then there is no 
question about the Ohela being disqualified 
in reference to the right of inheritance 
referred to in Yajnavalkya, 2,138. In 
other words the custom is that just as 
the Guru has the rightof his own will to. 
adopt a Chela and to initiate him into the 
brotheihood of Gosavis, so he may, in a 
proper case, declare that Chela has dis- 
qualified himself and that the bond of Guru 
and Chela has. been severed between him- 
self and his former pupil, so that the lat- 
terisin effect out of the brotherhood ‘so 
faras his right to inherit the property of 
his former Guru is concerned. The evis 
dence referred to by my learned brother in 
his judgment leaves no doubt in my opi- 
nion that once a Chela has been declared 
nalayak or disqualited by his Guru, the 
tie of Guru and Chela is effectually broken, 
and that the former Chela is to be con- 
sidered (in respect to his claim to succeed 
as the heir of his former Guru) ta be 
inthe same position as if he had never 
been his Chela at all. Defendant No.1 him- 
self, when confronted with the question, 
while giving evidence, had to admit this, 
The position is very different from that 
contemplated in such cases as Krasha, 
Kaikhasru v. J erbai (1) to which the learn- 
ed Judge refers. There a testator in 
nominating the person. who should 
succeed to him not only stated that 
certain persons should be his successors, 
but also declared that one of his daugh- 
ters was to take nothing from his 
estate: and it was held thatthe declara- 
tion by the testator that the daughter was 
in no case to succeed him did not come in 
the way of her succession in the event of 
intestacy. The principle is that the 
testator has . power to state who shall 
succeed ; and for making his intention 
clear in this respect, he may state whom he 
does not wish to succeed; but he has no 
power to change the law of intestate succes- 
siou. When, therefore, the will fails to pro- 
vide for certain contingencies, and the gene- 
ral law applicable to intestate succession 
must come into operation, the desire of the 
testator that a particular individual shall 
not get any share of his estate cannot take 
effect. ‘The case between Guru and Chela 
is: entirely different. Juet as. by his own 
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uct he brings about a relation between 
himself and his Chela, so by his own 
declaration (that a Ohela is nalayak) he 
severs thai tie: after that severance the 
parson in question is not to be considered 
asa Chela any more. After such sever- 
ance, the former Chela does not rank as a 
person entitled to succeed in case of 
intestacy as he does not any more come 
under the category of Chslas. When we 
remember the extraordinary degree of 
respect that a Chela is required by the law 
to pay to the Guru, this customary 
interpretation of the law does not seem to 
treat Yajnavalka's principle with tuo great 
latitude. If I am correct in my under- 
standing of the law, then under his 
-will such a severance as I have men- 
tioned was finally made by the testator, 
Ramkrishnagiri, when he declared that 
defendant No. 1 had grievously displeased 
him and was not any more to be considered 
his Chela. 

A point was made that defendant No. 1 
Ramprasadgiri, could not be disqualified by 
Ramkrishnagizi whose will is relied upon, 
because defendant No.1 was not a direct 
Ohela of the testator; but he was a Chela 
of Tukangiri who was a Chela of the Ohela 

' of the testator. Tbe answer is that the 
testator had authority over his great grand- 
Chela, defendant No. 1, in the same manner 
as if he (the testator) had been dealing 
directly with his own Chela, for two 
reasons : (|) because at the time when the 
declaration was made the intermediate 
Chelas, Tukangiri and Manmahesh were 
dead, and (2) Remkrishnagiri, the testator, 
was the Mahant at the head of the Math. In 
my opinion, therefore, any right that defend- 
ant No. 1-may have had to succeed to 
Ramkrishnagiri was entirely taken away 
by his beina declared nalayak under the 
will of Ramkrisnnagiri. The translation 
of the will annexed to the probate has, after 
careful consideration by us, been found to 
be very defective. We have accordingly 
had tre will officially translated in this 
Court and that translation has been made 
part of the ‘record. The language in 
which the will is couched is Hindi with 
which I am not unfamiliar, though Iam not 
acquainted with the characters in which it is 
written. 

The probate translation of the, will re- 
quires to be corrected, first, in that’ it omits 
to indicate that the plot of land at Manjeri 
known bythe name Maskpati is referred 
to in the will as an exception to the previous 
general statement that the property was 
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wakf. The word bajuz meaning ‘except’ 
is omitted from the probate translation. 
The omission was the cause of material 
misapprehension in the judgment of 
the High Court in Appeal No. 219 of 
1921, which remanded the case for evi- 
dence of custom being taken. -As origin- 
ally translated it would appear as if all the 
property mentioned in the will were being 
“assigned to Daarmanath Bova” at the time 
when the will was being made. But cor 
rectly translated it is clear that the will is 
to this effect : 

“All the movable property appertaining to the 
said Math and temple is wakf property dedicated to 


Baba Pbsmonnath Kad the land situated at 
Manjeri Maskpati... . 


This excepted property is stated to have 
been reserved during the life-time of the 
testator for his own private expenses. In 
this way this one piece of land is distin- 
guished from the other property which 
was already wakf or consecrated. The 
probate translation is also defective in 
referring to the rendering of the expression 
mal-e-matruka. The official translation ‘of 
this Oourt is “estate remaining behind”. 
The literal meaning of the word matruka 
is no doubt “remaining behind”, but itis 
in such contexts as the present, -used to 
refer to property thatis subject to inherit- 
ance. Matruka is explained in Forbes’s 
Hindustani Dictionary as ‘estate, goods or 
properly of a person deceased to ‘which his 
heirs are legally entitled”. 

When these two corrections are made in 
the translation of the will, there remains 
littlé doubt that the testator considered 
the property in his hands to consist of two 
parts, one which had already been made 
wakf and the other which he had retained 
during his lifetime for his personal 
expenses and of which he made wakf by 
his will. There is no cvidence to show 
whether this excepted property was ac- 
quired by him from his savings; but it 
seems to be an accretion made during his 
lifetime. Much argument was addressed 
to us to the effect that the will must be con- 
strued as a dedication of the property” by 
way of wakf made by the ‘testator. This 
argument hardly needs any refutation 
after the correct translation is before us, 
and the Farkat, Ex. 349, to which our atten» 
tion was called, makes it still more prob- 
able that the main portion of the property 
had been made wakf long before the will. 
It explains why the will speaks of the 
property as being already dedicated except 
in regard to the land situated at Manjeri 
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Maskpati. Civil Applications Nos. 991 
of 1930 and 106 of 1934 are dismissed with 
costs. 

Barlee, J.—Cross-objections are made 
by respondent No. 24 who was defendant 
No. 23 in the lower Court. Apparently 
defendant No.1 alienated some property 
to this defendant by a lease for 99 years. 
The plaintiff included this property in his 
plaint and asked for possession. Defend- 
ant No. 23 was not then a party, but he 
was joined at his own request on an 
application in which he stated that he 
had spent abcut Rs. 7,000 to Rs. 8,000 on 
the repairs of the building. He took no 
further, part in the proceedings. He filed 
no written statement ard did not appear 
and in consequence a decree was made 
by the learned Judge against the defend- 
ant that the plaintiff was entitled to recover 
this property from him on the ground that 
the lease was executed pendente lite. Mr. 
Limaye on behalf of this defendant has 
contended that this was an alienation for 
necessity inasmuch as the property was 
in a ruinous condition and that his client 
has spent about seven to eight thousand 
rupees on it since 1921. We donot see, 
however, how we can accept this statement 
or statements made in the application to 
the Court by this defendant when he asked 
to be joined as a party, asevidence in the 
case. We are, therefore, unable to help 
this respondent in any case. His cross- 
objections must, therefore, be dismissed 
with costs. 

Appeal and Cross-objections 

D dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 515 of 1934 
September 20, 1937 
Wert AND MANOHAR LALL, JJ. 
ABDUL HAMID K HaN—Degrenpant— 


APPELLANT 
versus 
DHANI DUSADH— PLAINTIFF AND CTHERS 
.  — DEFENDANTS— RESPONDENTS. 

Res judicata — Money recovered under decree— 
Decree subsisting— Whether can be recovered by suit 
—Creditor agreeing to give credit for certain amount 
—Yet decree for whole amount passed— Debtor not 
objecting— Debtor, if can plead agreement in sub- 
sequent action. 

Money recovered under a decreeor judgment can- 
not be recovered back ina fresh suit or action whilst 
the decree or judgment under which it was recovered 
remains in force; but this rule of law rests upon this 
ground thatthe original decreeor judgment must 
be taken to be subsisting and valid until it has been 
reversed or superseded by some ulterior proceeding. 
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Bommadevara Naganna Naidu v, Ravi 7enkatappayya 
2), relied on. Hassan Ali v. Gauzi Ali Mir (1) and 
kinner v. Skinner (3), referred to, 

Where in spite of an agreement that the creditor 
should give credit to certain payments made by the 
debtor, a decree for the fullamount is passed without 
any objectionon the part of the debtor, the debtor 
cannot in subsequent action raise the point that tbe 
creditor had agreed to give credit for certain amounts. 
These matters should have been raised as a defence 
to the previous action; failing to do it is res 
judicata. 

C. A. from the appellate decree cf the 
Deputy Commissioner, Palamau, dated May 
3, 1934. 

: Mr. Hareshwar Prasad Sinha, for the Ap- 
pellant. 

Messrs. Sarju Prasad and Thakur A. D. 
Sinha, for the Respondents. 


Wort, J.—Had I fully appreciated the 
facts in the first instance when this matter 
was referred toa Divisional Bench, I should 
have pronounced judgment there and then 
and thus disposed of the appeal. In the 
circumstances of the case I think the appeal 
quite clearly succeeds. Mr. Sarju Prasad's 
client brought an action to recover an al-° 
leged over-payment in circumstances which 
are stated in the judgment of the trial Court. 
They are best set out by the expression in 
the judgment to this effect: 

“But in spite of all these assurances, defendant No 1 
did not give credit either for the sum paid before the 


decree or after it and the whole decree was executed 
against him by the execution case.” 


Now the arrangement which is clearly set 
out in that statement by the learned Judge 
is an arrangement by which the decree- 
holder undertook to give credit for certain 
payments, bùt in spite of that a decree was 
passed. The short answer tô the argument 
addresscd to us by the respondent is that 
these matters should have been raised as 
a defence tothe action; failing to do if 
is res judicata. Now,it was suggested in 
the caseto which I referred when making 
the order of reference to a Divisional Court, 
namely Hassan Ali v. Gauzi Ali Mir (1), 
that in certain circumstances the plaintiff 
might bring an action claiming as a part of 
bis relief an injunction to restrain the de- 
cree holder from executing the decree. But it 
is perfectly obvious that that stage has long 
since passed as the decree-holder hag 
executed a perfectly valid decree. 

So far as regards the question whether 
he has a cause of action for money had and 
received, that is to say, fcr money over- 
paid, their Lordships of the Judicial 
Committee of the Privy Council dealt with 
the matter in Bommadevara Naganna Naidu 


(1) 31.0 179. 
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v. Ravi Venkatapayya (2). Lord Carson in 
delivering the opinion of their Lordships 
of the Judicial Committee mak:s this 
statement: 

“Tt ig clear and settled law as stated in the former 
case, that ‘money recovered under a decree or judg- 
ment cannot be recovered back in afresh suit or ac- 
tion whilst the decree or judgment under which it 
was recovered remain in force; but this rule of law 
rests, as their Lordships apprehend, upon this 
ground tbat the original decree or judgment must be 
taken to be subsisting and valid until it has been 
reversed or superseded by some ulterior proceeding.” 


The cause of action suggested in the case 
reported in Hassan Ali v. Gauzi Ali Mir (1), 
as I understand the judgment of Maclean 
C, J., is the cause cf action which questions 
the validity of the decree. But the whole 
answer tothe case is the decision of the 
Judicial Committee of the Privy Council 
reported in Bommadevara Naganna Naidu 
v. Ravi Venkatappaya (2), in which they 
clearly lay down that in circumstances of 
this kind, indeed stronger circumstances 
no action lies. 

Another case referred to in the argument 
‘was Skinner v. Skinner (3). It was a case in 
which an application was made under 
s. 47, Civil Procedure Code, but it was held 
that that section dealt with only those 
matters which arose after the decree. For 
these reasons the appeal succeeds and the 
plaintiff's claim is dismissed with costs 
throughout. 

Manohar Lall, J.—I agree. 

D. Appeal allowed. 

(2) 46 M 895; 76 Ind. Oas. 594; A IR 1923 P O 167, 
50 I A 301; (1923) M W N 554; 21 A L J 726; 33M L 
T 262; 45 M L J 657; 25 Bom, LR 1290; 18 LW 913; 
28 C,W N 568; 39 C L J 312 (P C.) - 

(3) I L R (1937) L&b, 209; 171 Ind. Cas. 189; AIR 
1937 Lah. 587; 39 P LR 29; 10 R L 167. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 307 of 1933 
April 14, 1936 
BOSE, J. 
GANGAPRASHAD RAJARAM BRAHMAN 
l AND OTAERS—PLAINTIFF3— 
APPELLANTS 
versus 
Musammat BANASPATI — 
DEFENDANT— RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 10— 
Section gives a rule of procedure—Party waiving it 
by. consent Lf can subsequently invoke it — Practice 
Consolidation of suits—Emistence when should be 
presumed—Only one appeal from decree in consolidat- 
ed suits— Res judicata — Filing of unregistered 
award requiring registration—Other party not object- 
ing—Question, if barred in subsequent suit. 
The institution ofa second suit is not barred by 
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8.10, Oivil Procedure Code. All that it says is that 
the trial of the suit cannot be proceeded with. It is 
consequently a rule of procedure pure and simple, 
and rules of procedure in civil cases can be waived 
with the consent of the parties. Where the parties 
not only waive their right to have the other suit 
stayed but expressly ask that it should proceed and 
be tried by the same Court along with the other 
suit, neither side can afterwards turn round and 
challenge the validity of these proceedings because 
ofs. 10. Jang Bahadur v. Bank of Upper India, 
Limited in Liquidation (1), relied on. 

Consolidation of the suits is the exception and not 
the rale. Therefore, Courts should be slow to presume 
its existence when there is no express order to that 
effect, especially as the Code does not’ allow con- 
solidationin express terms. There can be nosuch 
thing as unconscious consolidation, and in every 
case the question must be whether the fact ofcon-~’ 
solidation was present to the mind of the Canrt, and 
whether it did consolidate the proceedings even 
though it omitted to pass a formal order to tl at 
effect. Once it isdone, it naturally follows that there 
can be only one judgment and one decree and that 
only one appeal is necessary. 

If an application is made to the Court to file an 
unregistered award which requires registration, . 
the Court must reject it. This is one of the 
grounds, which can be urged against the filing of an 
award, Ifit is not urged, andthe award is filed, 
then thit question is barred in a subsequent suit 


S. C. A. from the appellate decree of the 
Court of the District Judge, Raipur, in O. A. 
No. 76 of 1932, dated April 11, 1933, aris- 
ing outof Civil Suit No. 70 of 1932, in the 
Court of Additional Sub-Judge, lirst Class, 
Raipur, dated April 4, 1932. 

Messrs. A. V. Khare and W. B. Pendhar- - 
kar, for the Appellants. 

Mr. G. R. Veo, for the Respondent. 


Judgment—The first point for con- 
sideration is whether the proceedings re- 
lating to the filing of the award ought 
to have teen stayed under s. 10 of the 
Code of Civil Procedure, On the one hand 
it is argued thatthe Court had no juris- 
diction to proceed, while on the other it is 
contended thats. 10 applies only to suits 
and that proceedings for the filing of an 
award, though numbered as a suit and 
treated ag such for convenience, do not 
come within the msaningof that section. 
Itis also argued that neither s. 10, nor 
any other section, prescribes a penalty 
for proceeding in spite of the prohibition, 
and so the irregularity of doing so would 
not be fatal to the proceedings, but would 
be curable, either under s. 99 or the prin- 
ciple underlying it. I need not consider any 
of these points in this case. Mulla points, 
out at page 35 of his Civil Procedure Code 
that the institution of asecond suit is not 
barred by a. 10; all that it says is that. the 
trial of the suit cannot be proceeded with. 
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It is consequently a rule of procedure, 
pure andsimple, and rules of procedure 
In civil cages can be waived with the 
consent of the parties: Jang Bahadur vV. 
Bank of Upper India, Limited in Liquida- 
tion (1). The parties here not only waived 
their right to have the other suit stayed 
but expressly asked that it should proceed 
and be tried by the sams Court along 
with the present suit. This was done, 
and the evidence recorded in this case 
was, by agreement, treated as evidence in 
the other. Therefore, neither side can now 
turn round and challenge the validity of 
these pyoceedings because of s. 10. 

The next point is more difficult. In the 
trial Court the two proceedings were kept 
distinct though they were tried side by 
side, ‘Separate issues were framed and 
separate judgments delivered in each case, 
though, cn the same date, and separate 
decrees drawn up. Only one issue was 
common to the two suits, namely : 

“Whether the arbitrators were guilty of mis- 
conduct and corruption, and was the defendant 
guilty of fraudulent concealment of the mutter 
which she ought to have disclosed? Were the 
award proceedings improper? Is the award void ?” 

The actual decision on this issue was 
given in the judgment inthe award prc- 
ceedings. The judgment ın the present 
Case merely states that “the finding on 
this issue is thatin the cross case (No.71 
of 1932)". It then briefly summarises’ that 
finding. 


According to a Lahore Full Bench de- 
cision this would ordinarily constitute one 
judgment and not two: Lachhmi v. Bhulli 
(2). Tek Chand, J., gives the following 
test; 

“Phe test is whether a Judge has applied his 
mind to the decision ofthe issue involved in the 
two suits twice, or whether there has been in reality 
but one trial,one finding and one decision," 

If that 1s the only test, then of course 
there was but one judgment in the two 
cases. But I do not think that test can 
always apply, and I doubt whether Tek 
Chand, J., meant it to. As Dalip Singh, J., 
points out in his dissenting judgment, there 
may be cases in which the judgments, 
though identical, are meant to be separate, 
The teal question is one of intenticn 
rather than cne of form: The same thing 
happened in ihe appeals in these cases, with 
this exception. The main judgment was 


(1) 3 Luck 314 at p 321; 109 Ind. Cas.417;5O WN 
502; A I R 1929 P C 162; 320 W N 790, 26 AL J 661; 
48 C LJ 23:28 L W 25; 30 Bom, L R 1373; 55M LJ 
545; (1928) M W N 863 (P O). 

(2) 8 Lah, 384; 104 Ind. Cas. 849; AIR 1927 Lah. 
289 (F B). 
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delivered in the present case, and not in 
the award proceedings us in the trst Court, 
Tne appellate judgment there consists of 
but one sentence. 


“For the reasons given in my judgment delivered 
to-day in Civil Appeal No. 76 of 1932, Gangaprasad 


v. Banaspati this appeal is dismissed with costs on 
the appellant.” 


So here again there was only one judg- 
ment if the test given by Tek Chand, J., is 
of unvarying application. 

After this, the two proceedings diverged. 
No second appeal lies against an order 
filing an arbitration award, and the rə- 
vision which was preferred was filed 
beyond time and was rejected fur that 
reason. The question now is whether the 
appellant in this case can continue to 
challenge the validity of the award. There 
is a sharp divergence of juuicial opinion 
on this point. All the cases un both sides 
have been elaborately analysed in the 
Lahore Full Bench decision. So there is 
no point in my covering the same ground. 
It is enough to state thatthe majority view 
proceeds on the assumption that the two 
suits are Consolidated into one, and that 
this can be done without a formal order 
of consolidation. Once that is done, it 
naturally follows that there can be only one 
judgment and one decree in one suit, and 
that only one appeal is necessary. 

There is no provision in the Uode of 
Civil Procedure corresponding to O, XLIX 
of the rules of the Supreme Court expresse 
ly empowering Courts in this country 
to consolidate two suits into one. But I 
agree with the learned Judges in the Lahore 
case, and there is no dissent between them 
on this point, that as the Code is not 
exhaustive Courts have inherent power to 
do this. I agree further, that even though 
no formal order for consolidation is passed 
the effect is the same when the suits are 
actually tried together with tne consent 
of the parties and the approval of the 
Court, and when thereis but one deci- 
sion, and not two separate though identical 
decisions. But Idonotagree that consoli- 
dation can be presumed every time two 
cases are tried side by side, even though 
they are governed by one judgment, and 
Ido not think the learned Judges in the 
Lahore Full Bench meant to go as far ag 
that. 

Consolidaticn is the exception and not 
the rule, soin my opinion, Courts should 
be slowlo presume its existence when 
there is mo express order ty that effect, 
especialy us the Code does not allow 
consolidation in express terms. If I m y 
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put ib inthis way, there can be no such 


thing as unconscious consolidation, and in. 


every case the question must be whether 
the fact of consolidation was present to 
the mind of the Court, and whether it did 
consolidate the proceedingseven though it 
omitted to pass a formal order to that 
effect. 

The present suit was filedon July 18, 
1930, and the other on September LI, 1930. 
They proceeded independently till Febru- 
ary 5, 1931, when they were both trans- 
ferred to the Second Subordinate Judge, 
First Class. After that though they pro- 
ceeded side by side, there is no trace of 
consolidation till February 17, 14332. 
Pleadings were recorded separately in 
each, and though the substance is the-same 
` on the common issue, they are by no means 
identical. Then again the present suit 
was dismissed for default on August 26, 
1931, whilethe other proceeded ex parte 
and on August 31, 1931, the plaintiff in that 
case was asked to adduce evidence. On 
December 12, 1931, separate issues were 
framed in the two cases. It is not till 
February 17, 1932, when both cases were 
again transferred, this time to the Addi- 
tional Subordinate Judge, First Class, that 
there is anything which can be construed 
as consolidation. 

The order sheet of that date in the ecn 
nected case reads: | 

“Future orders will be found in the connected 
age No. 70 of 1932. Evidencein that case will be 
read in this.” 

But in spite of that the learned Judge 
continued to retord his orders separately 
in the tvo cases, and they are not identi- 
cal; nor were the hearings on the same 
date. For instance, the next hearing in 
the award case was on March 3, 1932, 
while in this suit it was on March 29, 1932, 
and there was no hearing of the other case 
on that date. The judgments though 
delivered on the same date are not identi- 
cal. The judgment in the award case deals 
fully with issues about the award, while 
the judgment inthis case deals fully with 
five issues which do not arise in the other, 
and then, naturally enough refers to the 
decision in the other case on the issue re- 
lating tothe award. But that is not an 
unusual occurrence. {b sometimes happens 
in cases in which there can be no ques- 
tion of consolidation, especially on issues of 
law. Then again the two suits are not 
of the same nature though they have points 
in common. Only one appeal is allowed 
in the award case, and not two as in this. 
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Separate decrees were drawn up, and eavh 
case has separately followed its normal 
coursa of appeal and second’ appeal on 
the one hand, and appeal and revision on 
the other. So the parties do not seem to 
have treated the two as one case, and in 
the circumstances, I cannot think the learn- 
ed Judge, who tried the cases, did so 
either. ` © 


As regards the appeal, I doubt whether 
cases can be consolidated at the appellate 
stage when they have been treated sepa- 
rately in the first Court. But even if they 
can, it would, in my opinion, require some- 
thing much stronger to presume “tonsoli- 
dation than the mere fact that the judg- 
ment in the one case states that its reasons, 
are embodied on a particular issue, in the, 
other. Thisis especially so, when, as here, 
no second appeal lies in one of the two 
cases. Taat being 60, it is unnecessary, 
for me to discuss the law so elaborately 
considered in the Lahore Full Bench. 
Even if the majority view be right, and. 
I express no opinion about that, it does not 
apply here. 

In the absence of consolidation, there can 
be no doubt about the question of res. 
judicata. Explanaticn I to s. 11 of the. 
Civil Procedure Code resolves all doubts. 
on that score. It is the date of the de- 
cisicn that counts and not of the institu- 
tion of the suit The same rule applies 
to appeals. Therefore, since the award 
cannot be challenged any longer, the pre- 
sent appeal must fail, for the award is a 
complete answer to the plaintiff's suit. It. 
hardly matters whether s. 11 applies in 
terms to proceedings under Sch. II or not, 
for the principle underlying it certainly 
does. 


It was then argued that even though it 
is not possible for the plaintiff to challenge 
the fact that there was a reference to 
arbitration, and an award, and that there’ 
was no misconduct, ete., he can still ques- 
tion its validity on the ground that it has 
not been registered. But this question 
also is barred by the rule of construc- 
tive res judicata. Mulla states at page 96 
of his Registration Act that if an applica- 
tion is made to the Court to file an- 
unregistered award which requires regis- 
tration, thea the Court must reject it. It 
follows this is one of the grounds, which 
can be urged against the filing of an 
award. Ifit is not urged, and the award is 
filed, then that question is as much bar- 
red in asubsequent suit as the others, 
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Tucidentally this point is raised here for 
the first time. 

The appeal fails and is dismissed with 
costs. 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Execution First Appeal No. 19/ of 1935 
August 27, 1937 
Suypaiman, C. J. AND HARRIES, J. 
ABDUL LATIF KHAN—JUDGMENT DEBTOR 
—APPELLANT 
VETSUS 
Musammat SIKANDAR BEGUM-—DReroREE- 
HOLDER — RESPONDENT 

Civil Procedure Code (Act V of 1908 , 0O. XLIII, 
r. 1 (9), O. XL, r. 1—Aittachment of wakf property— 
Objection by judgment-debtor mutawalli—Objection 
allowed and Receiver appointed—Order, if appealable 
—Appointment of Receiver-—Propriety of. 

An appeal lies under O. XLIII, r. 1 (s), Civil Pro- 
cedure Code, froman order allowing the objection of 
the judgment-debtor to the attachment of certain pro- 
perty as wakf property and appointing a Receiver 
of the same, Such an order is one under O. XL,r. 1. 
Kartick Chandra Ghose v. Ashutosh Dhara (1), dis- 
tinguished. 

The property was wakf property and was not 
liable to be attached or sold atall. There were pro- 
visions in the deed of wakf enjoining upon the 
mutawallt the performance of certain religious 
duties : 

Held, that the appointment of a Receiver in exe- 
cution of a decree against the mutawalli to take 
charge of the entire property, which did not belong 
tothe judgment-debtor, would be contrary to the 
provisions of O. XL, r. 1 (©, Civil Procedure Code, 
and would amount to a dispussession of the trustee. 
The Court could not therefore appoint a Receiver to 
take possession of the entire property itself. Bishen 
Chand v. Nadir Hussain (9), relied on. Rajindra 
Narain Singh v. Sundar Bibi (7), distinguished. 

'Oase-law referred to } 


Ex. F. A. from the decision of the Sub- 
Judge, Budaun, dated January 19, 1935. 

Mr. Mustag Ahmad, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Respon- 
dent. 

Judgment.—This is an appeal by a 
judgment-debtor arising out of execulion 
proceedings. A simple money decree was 
passed against the appellant, and in exe- 
cution of that decree certain properties 
were sought to be attached. “The judgment- 
debtor objected that the property was 
wakf property and was not liable to attach- 
ment and sale, The Court below has keld 
that the disputed property is dedicated 
property under a deed of wakf alal-aulad, 
dated August 12, 1920. It has, therefure, 
come to the conclusion that the prcperty 
could not be attached and sold but has 
appointed a Receiver of the property. A 


ABDUL LaTl# KHAN V. SIKANDAR BEGUM (ALL) 


137 
preliminary objection is taken to the hear- 
ing of the appeal that no appeal lies. It 
is argued that the judgment-debtor in 
setting up a {rust is resisting execution 
in a capacily different from that which he 
occupied as the judgment-debtor, and ihat 
therefore s. 47, Civil Precedure Code, is 
inapplicable. Relianze is placed on the 
case in Kartick Chandra Ghose v. Ashutosh 
Dhara (1). That ruling has no application 
to the present case. Here an order for the 
appointment of a Receiver has been actually 
passed by the Court. Itis an order under 
O. XL, r.1, and an appeal from this order 
is expressly provided for under O XLII, 
r.1(s). The objection is, therefore, over- 
ruled. The deed of wakf was executed 
professedly under Act VI of 1913, and it 
provided that neither the property nor its 
income would be attachable and saleable 
in executicn of any decree fur money, in- 
eluding a dowerdebt, against the muta- 
walli, nor would the usufruct be liahle for 
his debts. The present decree ia a decree 
for dower debt. 

Section 51, Civil Procedure Oode, is a 
general section prescribing the powers of a 
Court to enforce execution, and it is made 
subject to the conditions ard limitations pre- 
ecribed by the rules in the Schedule. Under 
O. XL, r.1(2), a Court is not empowered 
to remove from the possession or custody 
of the property, any person whom auy party 
to the suit has not any present rigbt so to 
remove. In Lachmi Narain v. Piarey Lal 
(2), this Court held that no Receiver could 
be appointed as manager of the entire 
partrership property when” the judgment- 
debtor was one of the partners. Following 
the earlier cases of this Court in Gobind Ram 
v. Jwala Pershad, 43 Ind. Oas. 533 (3) and 
in Makhan Lal v. Mushtaq Ali (4), a Full 
Bench of this Court in Ram Swarup v. 
Anandi Lal (5), held that a Receiver could 
not be appointed in the case where the 
decree is for realization of the amount by 
sale of the mortgaged property. Recently 
it has been held in Amir Uddin v. Panchaiti 
Akhara Bara Udasi Nanak Shahi (6), that 
an execution Oourt cannot order execution 
ofadecree by appointing a Receiver for 

(1) 39 O 298; 12 Ind. Cas 163; 14 CL J 425; 16 C W 
N 26 (F B). 

(2) (1932) A L J 516; 141 Ind. Cas. 128; A I R 1932 


< All. 468; Ind. Rul. (1933) All. 62, 


(3) 43 Ind. Cas. 533; A I R 1918 All, 240. 

(4) AI R 1927 All. 419; 100 Ind. Oas. 735, 

(5) (1936) A L J €03; 163 Ind. Cas. 481; A I R 1936 
All, 495; 58 A 949; 1936 A L R 595;9 R A22. 

(6) (1937) A L J 267; 169 Ind. Cas. 181; A IR 1937 
All, 389:1 L R (1937) All. 542; 1937 R D 210; 9R A 
718; 1937 A L R 474. 
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realizing the income trom. the occupancy 
and ex-proprietary tenancies of the judg- 
ment- debtor. 

Learned Counsel for the respondent re- 
lies strongly on the ruling of their Lord- 
ships of the Privy Council in Rajindra 
‘Narain Singh v- Sunder Bibi (7). The 
facts in greater detail are to be found 
in the judgment of the High Court 
in the same case, Sundar Bibiv. Rajin- 
dra Narain Singh (8). The High Court 
had pointed out that the nearest defnition 
ofthe precise interest of the judgment- 
debtor was that of an annuitant, subject 
to certain defined charges, with a re- 
versionary interest in the corpus upon 
the death of his brother. The judgment- 
debtor was to possess and enjoy the 
immovable property mentioned in the 
list; without power of transfer during 
the lifetime of his Lrother, undertaking 
to pay certain public exactions and other 
dues to his brother. He was not to be 
deprived of the possession of the villages 
but during the lifetime of his brother 
was to be entered on a sub-khewat to his 
brother without power of transfer, but 
wasto become the absolute owner with 
power of transfer after his brothers 
death. The arrangement was, however, 
said to be in lieu of maintenance. The 
High Court held that the property was 
clearly saleable, and considered that 
the arrangement was not covered by the 
expression “a right to future maintenance. 
But the learned Judges doubted whether 
it was desirable to attempt to put an in- 
terest ofthat kênd up for sale in the 
ordinary way, and suggested that the 
appropriate remedy was the equitable 
execution or indirect execution by the 
appointment of a Receiver. Their Lord- 
ships of the Privy Council considered that 
under the compromise decree the judg- 
ment-debtor had been declared to havea 
right of maintenance, and that such right 
of maintenance in point of law was not 
attachable and not saleable. Their 
Lordships then observed that the remedy 
liesin a fitting case in the appointment 
of a Receiver fer realizing | the rents and 
profits of the property, paying out of the 
same a sufficient and adequate sum for 
the maintenance of the judgment-debtor 

(1) 47 A 385; 87 Ind, Cas. 295; A1 R 1:25 PC 176 
521 A 262;,41CLI 383; 3 Pat. LR 142; 27 Bom. LR 
gay: 23 A L J 634; 49 M L J 244; 22L W 284; 
LE6AP U 138; (1925) M WN 630; 300 W N 816 


C). 
Ea 19 A LJ 648; 63 Ind. Cag. 181; A IR 1921 All, 


120; 43 A 611; 3 UP L R (A) 109. 
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and his family and applying the balance, 
ifany, tothe liquidation of the judgment- 
creditor's debt. It willthus appear that 
the circumstances of that case were quite 
different. The property itself was saleable 
and the judgment-debtor was, for all 
practical purposes, in actual possession 
and effective enjoyment of the property in 
his own right and was to appYopriate the 
net income with only one restriction that 
he was not totransfer the property during 
the lifetime of his brother though he could 
do so after his death. 

In the present case the property is wakf 
property and is not liable to be attached 


or sold at all. There are provisions in 
the deed of wakf enjoining upon the 
mutawalli the performance cf certain 


Those duties.cannot be 
performed by any other person until the 
mutawalli has beeh removed and ‘stich 
person has beén appointed in his place. 
The appointment of a Receiver to take 
charge of the entire property. which does 
not belong tothe judgment-debtor, would 
bė contrary to the provisio.s of Ò. XL, 
r.l (2,, Civil Procedure Code and would 
amount to a dispossession of tho trustee. 
The trustee is only entitled to a certain 
amount Which remains over after the 
expenses. The Court cannot, therefore, 
appoint a Receiver to také possessidi öf 
the entire pyoperty itself. The case is 
somewhat analogous to the case in 
Bishen Chand v. Nadir Hussein (9) and 
the observations of their Lordships in that 
case apply with equal fofde tothe presént 
case, although there the question really 
was one of attachment and sale and notof 
appointment of a Receiver. At pp. 339-340* 
their Lordships observed : 

“Tf the whole propeity isto be sold, it must be 
taken out of the hands of the trustee altogether and 
put into the hands of a purchaser. That purchaser 
might be a Christian, he might be a Hindu, orhe 
might be of any other religion. It surely canitot 
be contended that property, devised by a Muham- 
medan lady to a Muhammedan trustee with the 
objectof providing for certain Muhammedan religious 
duties, could be taken out of the hands of that 
trustee and sold to aperson of anyother relzgion, 
andthat the purchaser should become the trustee for 
the purpose of performing orseeing tothe perfor- 
mance ofthose religious duties. If property is to 
be sold and alienated fiom the trustee whom this 
lady appointed, or the trustee who was subsequently 
appointed by him to succeed him as trustee, the 
puichaser, ot whatever religion he might be, would 
have tosee to the execution ofthe trusts Is it 
possible thatthe law can besuch thata Hindu 
might become the purchaser ofthe property for the 
purpose of seeing to the performance of certain 

(9) 150 329; 15 I A1; 5 Sar, 113 (P C). 

*Pages of 15 0.—[Bd.] 
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religious duties under the Muhammedan Law ? For 
example, thata Hindu might be substituted for a 
Muhammedan trustee for the purpose of providing 
funde for the Mohurrum, and taking care that it 
should be duly and properly performed, when it is 
well-known what disputes and bitter feeling fre- 
quently exist between Hindus and Muhammedans 
at the time ofthe Mohurrum. The High Court says: 
If there was a margin of profit, that margin of 
profit might possibly have been attached.’ ‘Their 
Lordships cannot, in this suit, in which all parties 
interested arenot before it, decide as to the extent 
of the religious trusts, or whether any surplus profit 
after the performance of those trusts would belong 
to Muhammad Ali or the trustee substituted by 
him. The corpus of the estate cannot be sold, nor 
can any specific portion of the corpus of the estate 
. be taken out of the hands of the trustee because 
there may bea margin of profit coming to him 
after the ferformance of all the religious duties.” 

It seems tous that, asthe judgment-deb- 
tor has no proprietary interest in the 
property itselfand is only entitled to the 
Maintenance allowance out of the residue, 
no Receiver can be appointed. In any case 
under O. XL, r. 1, the Court has discretion 
wheré it appears to it to be just and 
convenient, to appoint a Receiver. The 
provisions are not mandatory. We are, 
therefore, clearly of the opinion that ina 
case where the property is dedicated pro- 
perty, and under the terms of the docu- 
ment has tobe managed by a trustee, who 
is enjoined to perform certain religious 
duties as trustee, it would not be just and 
convenient to appoint a Receiver of such 
property. We, therefore, allow this appeal 
and. setting aside the order of the Court 
below, dismiss the application of the decree- 
holder. 

D. Appeal allowed. 


PATNA HIGH COURT 
Second Civil Appeals Nos. 182 and 205 
of 1935 
September 28, 1937 
Manowar Laut, J. 
Pandit BIKRAM RAJ AND ANOTHER — 


— PLAINTIFFS—APPELLANTS 
versus 
PALAK NONIA AND ANOTHER— DEBANDANTS 
7 — RESPONDENTS 


Bihar Tenancy Act (VIII of 1934), s. 153—Rent 
suit below Rs..50—Defendant alleging that other person 
is in pdssession—Such person made party and allowed 
to contest—Appeal and second appeal, if competent. 

Where in a rent suit for a sum below Ra. 50, the 
tenant-defendant alleges that the suitlands are in 
possession of another person, and that person is 
joined as aparty and allowed to contest the suit, 
an appeal liesto the District Judge and also second 
appeal tothe High Court, since there is a question 
relating to title to land or some interest in land as 
between parties having conflicting claims thereto. 
Bipin Chandra Majumdar v. Raj Kumar Sinha (1), 
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relied on, Gangadhar Karmakar v. Shekhar Basini 
Dasya (2), distinguished. 

S. C.A, from the decrees of the Officiating 
Sub-Judge, dated November 29, 1934. 

Mr. A. K, Mitra, for the Appellants. 

Messrs. S. N. Buse (in No. 182) and S. 
Mustafi, for the Responden's. 

Judgment.—These ure two appeals by 
the landlord-plaiatiffs who instituted two 
suits f.r recovery of rents against defend- 
ant No. L on the ground that he was their 
tenant. The defence in the action was that 
no relationship of landlord and tenant 
existed for the period in suit, 4. e. 1337 to 
1310 F., on the allegation that the rent 
Claimed lands were in possession of one 
Thakuri Bhagat who was the tenant of the 
plaintitfs. This Thakuri Bhagat was allowed 
to contess the suit as an intervenor, and 
having been joined in the action, he put 
forward thesame defence. The lower Ap- 
pellate Court has reversed the decision of 
the trial Court and has held that the rent 
claimed lands in both suits are in possossion 
of the iutervenor and that they are not 
in possession of defendants No. 1 party and 
that they were never settled with those 
defendante. From this decision two appeals 
have been preferred to this Oourt, namely 
S. A. No. i82and S. A. No. 205. 

At one time I felta difficulty as to whether 
any appeal lay to the District Judge in 
respect of the suit which is covered by 
S. A. No. 182 of 1935 because the amount of 
rent claimed in that suit was below 
Rs. 50. But í am satisfied on a consider- 
ation of the decision of the Oalcutta High 
Court in Bipin Chandra Majumdar v Raj 
Kumar Sinha (1), that in ciréumstances like 
the present, where there isa contlict of in- 
terest or, to use more accurately the words 
of the Code, “where thereis a question re- 
lating to title to land or some interest in 
land as between parties having conflicting 
claims thereto,’ an appeal does lie to the 
District Judge as wellas a second appeal 
to this Court. Mr. Mitra for the appellants re- 
lied upon the decision in Gangadhar Karma- 
kar v. Shekhar Basini Dusya (2) in support 
of his submission that an appeal and a 
second appeal are bota barred under 
the circumstances of the present case. It 
is enough to point out that in that case 
the learned Judges of the Calcutta High 
Court expressly stated that in that case tae 
learned Muasif refused to go into tne ques- 
tion of the coaflici:ing claims waich were 

J) A IR 1929 Oal. 615; 125 Ind. Cas. 101; Ind, 


Rul. (1930) Cal. 485. 
@) AIR 1916 Cal, 653; 81 Ind, Cas. 812,23 O L d 
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advanced before him by the défendants and 
he decided the case simply on the ground 
whether rents had been collected by the 
plaintiffs from the defendants, -and they ob- 
served as follows: 

“We are, however, of opinion that the ruling in 
Shilabati Devi v. Rodrigues (3), which is perfectly 
general in its terms, epplies equally to this case as to 
every other case in which there has been no actual de- 


cision of the conflicting claims or interestsin the 
land.” 


In the present case there has been such 
a decision ofthe conflicting claims of 
Thakuri and defendant No. 1. I am now 
satisfied that the appeal before the District 
Judge in the case which gives rise toSecond 
Appeal No. 182 was perfectly competent. 
On the merits, I find that the Court below 
has not committed any error of law as 
was argued by the learned Counsel for the 
appellants. The learned Counsel for the 
appellants has drawn my attention to the 
faci that the learned Subordinate Judge 
has placed undue reliance upon a previous 
deposition of one Ramdular, a patwari of 
the plaintiffs, who was not a witness in 
the case, and he stresses the point that 
although it was true that the learned Judge 
had given his decision on the facts’ in the 
case, he was unduly influenced in more 
places than one by reason of the fact that 
he believed the entire case of the defendant 
Thakuri on the ground that it was support- 
ed by this previous statement of the pat- 
wari which was erroneously made an exhibit 
in the case. To satisfy myself, I went into 
the entire oral evidence and I am satis- 
fied that it would be reasonably impossi- 
` ble for any Court of fact to come to a conclu- 
sion other than what the learned Judge has 
come to, namely that the oral evidence of 
settlement with the principal defendants 
cannot be believed; but there is a good 
deal of satisfactory evidence which is con- 
clusive that the settlement was actually 
made with the intervenor for the rent- 
claimed lands. Upon this view of the 
matter, I must dismiss these two appeals, 
but as the appeals were filed due to the 
error committed by the learned Judge in 
admitiing the inadmissible evidence and 
placing undue reliance thereon, the ap- 
pellants need not pay the costs of the 
respondents for this Court. 

D. Appeal dismissed. 

(3) 35 O 547; 12 OW N 448. 
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ALLAHABAD HIGH COURT _. 
Second Oivil Anen Do: 1505 of 1933 


an 
S. A. No. 513 of 1935 
September 9, 1937 
NJAMAT ULLAH AND ALLSOP, JJ. 
KABUL CHAND—DEFENDANT—ÅPPELLANT 
VETSUS 
BADRI DAS—PLAINTIFr—RESPONDENT 

Transfer of Property Act (IV of 1889), s. 43— 
Mortgage—Construction—Mortgage or charge—Mort- 
gage-deed conveying property not owned by mortgagor 
and known as such to mortgagee—Subsequent acquisi- 
tion of it by morigagor—S. 43, if sapplies—Held, 
transaction created charge on property so acquired. 

A mortgagor by a mortgage-deed conveyed some 
property not owned at the time by him and known 
as such to the mortgagee. But both tha, mortgagor 
and the mortgagee had every reason to expect that not 
‘long afterwards that part of the mortgaged property 
would also belong to the mortgagors. Ths mortgagor 
subsequently owned this property : 

Held, that s. 43, Transfer of Property Act, did not 
apply and the transaction gua such property did 
not amount toa mortgage but created a charge on 
the property so acquired subsequently. Ram Lal 
v. Shiama Lal (2) and Gaya Din v. Kashi Gir (3), 
referred to. 


5. G. A. from the decision of the Addi- 
tional Sub-Judge, Muzaffarnagar, dated 
September 14, 1933. 

Mr. B. Malik, for the Appellant. 

Messrs. Panna Lal, 8, N. Gupta and 
Jagnandan Lal, for the Respondent. 


Niamat Ullah, J.—These two appeals 
arise out of a suit for sale on foot of a 
mortgage deed, dated July 2,1919, execute 
ed by Raja Ram, whoisnow represented 
by his sons, and by Lajja Ram who is 
defendant No.3. The sum secured by the 
deed was Rs. 200 carrying interest at the 
rate of Re. 1-8-0 per cent. per mensem, 
compoundabie every year, The plaintiff, in 
whose favour the deed was executed, 
brought the suit, which has given rise to 
these appeals against the sons of one of the 
mortgagors andthe other mortgagor (de- 
fendant No. 3), impleading also, among: 
others, defendants Nos. 4 and 8, the 
appellants in the two appeals before us, 
who were described as subsequent mort- 
gagees. The suit was contested by some 
of the defendants on the ground tha» 
the property mortgaged by Raja Ram anc 
Lajja Ram belonged to a joint Hindi 
family consisting of the executants an 
other members of their family, and tha 
there was no legal necessity for the loan 
evidenced by the mortgage deed in suit 
Defendants Nos. 4 and 8, the appellant 
in this Court, contested it on the grouns 
that a portion of the mortgaged propert 
did not belong to the mortgagors o 
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the date of the mortgage and that qua 
such portion the mortgage deed was 
invalid. Subsequently it became common 
ground that the property hypathceated 
under the deed in suit included a portion 
of amahal in the village comprising the 
share of ihe mrrtgagors and that of 
another co-sharer, who had executed a 
sale deed in favour of a stranger, giving 
rise to a right of preemption exercisable 
by the mortgagors. It was also common 
ground that the mortgagors were contem 
Plating a “suit for pre-emption in respect 
of the share transferred to the stranger 
when they executed the mortgage deed in 
question Their right to pre-empt was so 
clear that they had no doubt that they 
would acquire the Property sold to the 
stranger, and in anticipation of the 
exercise of their pre-emptive right they 
‘included, as part of the mortgageé 
property, the share which had been sold 
to the stranger and which they intend- 
ed to acquire by exercising their right of 
pre emption. It is conceded that this share 
was subsequently acquired by the mert- 
gagors by pre emption. To the defence put 
forward by defendants Nos. 4 and 8 
the plaintiff replied that though part of 
the mortgaged property did not belong to 
the mortgagors on the date of the suit, yet 


as it was subsequently acquired by them, the. 


mortgage, as regards such share became 
effective when the mortgagors acquired it. 
The plaintiff relied on s. 43, Transfer of 
Property Act. 

Both the lower Courts held that the 
entire consideration of Rs. 200, advanced 
by the plaintiff, was warranted by legal 
necessity, the same having been borrowed 
by the mortgagors for payment of Govern- 
ment revenue and for the purchase of 
bullocks. Both the lower Courts likewise 
found that the mortgage deed enured for 
the benefit of the plaintiff in respect of the 
share which did not belong to the mort- 
gagors on the date of the mortgage, hut 
was subsequently acquired under a decree 
for pre-emption.. On these findings the 
plaintiff's suit for Tecovery of principal 
and interest due under the mortgage 
deed in suit by sale of the mortgaged 
property was decreed. Defendants Nos. 4 
and 8 filed separate appeals in the 
lower Appellate Court. They have done 
the same in this Court. §. A. No. 1505 
of 1933 is that of defendant No. 4. S.A, 
No. 513 of 1935 is that of defendant No. 8. 
As identical questions have been raised 
and argued in these appeals, we 
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propose to dispose of both of them by this 
judgment. 

It was argued by the learned Counsel for 
the appellants that in the absence of a finding 
by the Courts below, it should be held that 
no legal necessity for contracting a loan at a 
high rate of interest has bean made out, 
It is contended that the validity of the 
mortgage having been challenged, the plain- 
tiff ought to have established not only that 
there was legal necessity for the loan 
itself, but also for raising it at the high 
rate of Re. 1-8-0 per cent. per mensem 
compoundable every year. No specific plea 
in reference to the rate of interest wag 
raised in the written statement filed by 
any of the defendants. The judgments 
of the lower Courts do notindicate that 
the questions which are argued in second 
appeal were mooted in those Courts. The 
question of legal necessity was raised by 
members of the family of the mortgagors, 
Strictly speaking, it is not open to defen- 
dants Nos. 4 and 8, the appellants in this 
Court, who are subsequent transferees, to 
raise any question of this kind. In any 
case, we think that they are not entitled 
to raise it in second appeals. If the plea 
had been taken at the proper time, the 
Plaintiff might have established that the 
mortgagors, whose need of money was 
urgent, could not obtain a loan at a more 
favourable rate of interest. Accordingly 
we overrule the appellant's contention on 
this part of the case. 

The most important question argued in 
the case is whether the mortgage deed in 
suit can be considered to have validly 
conveyed to the plaintiff an interest in 
the property which did not belong to the 
mortgagors when they executed the deed 
in suit and which they subsequently ac- 
quired in a pre-emption suit. We do not 
consider if necessary to enter upon a 
detailed examination of the arguments for 
and against the view thats. 43 is appli- 
cable to the circumstances of this case. 
This Court has held in several cases that, 
if the transferee was aware of all the cir- 
cumstances and the state of the transferor’s 
title, so that it could not be said that 
the mortgagor fraudulently or erroneously 
represented to the transferee that the 
property transferred by the deed belong- 
ed to him and that he was authorized to 
transfer it, s. 43 does not apply : see for 
instance Mulraj v. Indar Singh (1). If 
the question was res integra, we would 

(1) 48 A 150; 92 Ind, Cas. 471; AI R 1926 AlL 
102, 
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have considered it for ourselves, as in our 
opinion much can be said on either side. 
The lower Appellate Court held, relying on 
the rulings of this Court, that s. 43 does 
not help the plaintiff, but it went on to 
hold, on the authority in Ram Lal v. 
Shiama Lal (2) that on equitable grounds, 
the plaintiff is entitled to treat the pro- 
perty subsequently acquired as security 
for the money advanced by him. The case 
undoubtedly supports the view taken by 
the lower Appellate Court. We are, how- 
ever, unable to find any statutory law on 
which the view can be based. The learn- 
ed Judges applied the doctrine of grant 
feedirg the estoppel. How far that doc- 
trine is applicable, apart from s. 43, Trans 
fer of Property Act. is a question not free 
from difficulty. The learned Judges appa- 
rently think that s. 43 is not exhaustive 
on the subject and that it is open to the 
Courts in this ccuntry to draw on the 
English Law to decide cases on equitable 
considerations, even though s. 43 does not 
cover the case, 

Learned Counsel for the respondents has 
referred us to another case of this Court, 
Gaya Din v. Kashi: Gir (3) which is very 
similar to the case before us. In that case, 
the plaintiff in a pre-emption suit, in order 
to procure funds for the prosecution of 


his suit, executeda mortgage comprising - 


certain property of which he was the owner 
and also the property which was the sub- 


ject-matter of ihe suit for pre-emption. . 


The suit for preemption was successful. 
It was held thatthe mortgage took effect 
as regards the property of the subject of 
the pre-emption suit from the time when 
the plaintiff mortgagor obtained possession 
by virtue of his decree in the suit. The 
learned Judges based their view on certain 
English cases, They quoted from Collyer 
v. Isaacs (4) the following passage: 

“A man cannot in equity, any more than at law 
assign what has no existence, Aman can contract 
to assign property which is to come into existence 
inthe future, and when it has come into exist- 
ence in the future, and when it has come into 
existence, equity treatingas done that which ought 
to be done, fastens upon that Property, and the 


contract to assign thus becomes a complete assign- 
ment.” 


It is possible that the learned Judgcs 
thonght that the rule accepted by them 
is to be applied in this country, being 
covered by s. 43, Transfer of Property 


(2) (1931) A L J 73; 131 Ind. Cas, 38;AIR 1931 
All. 275; Ind. Rul. (1931) All. 342, 
(3) 29 A 163; A W N 1907,7; 4 ALJ57. 


(4) (1882) 19 Oh. D 342; 51 L J Ch. 14; 45 L T 567; 
30 W R 70, 
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Act, That section is not, however, in terms 
referred to by the learned Judges. At 
another place in their judgment they ob- 
Serve : 

“It appears to us that when the mortgagor ac-, 
quired by pre-emption and got possession of the 
pre-empted property, equity treating that as done 
which ought to be done gave the mortgagee a 


charge by way of mortgage upon the pre-empted 
shares.” 


This clearly indicates that the learned 
Judges gave effect to the transaction as 
creating a charge. We think that a case 
like this can be easily decided on that 
footing. Section 100, Transfer of Property 
Act, provides : - 

“Where immovable property of one pewon is, by 
act of party or by operation of law, made security 
for the payment of money to another, and the 
transaction does not amount to a mortgage, the 
latter person is said to have a charge on the pro- 
perty and all the provisions hereinbefore cortáin- 
ed which apply to a single mortgage shall, so far 
as may be, apply to such charge.” 


If s.. 43 is not applicable, the deed in 
suit did not éreate a mortgage as regards 
the property which the mortgagors did 
not own but subsequently acquired under 
the pre emption decree. We have referred 
to the terms of the deed and find that in 
clear terms it makes the property which 
was subsequently acquired by the mort- 
gagors, though the deed treats it as then 
belonging to the morlgagors, as security 
for the money advanced thereunder. The 
lower Court has found that the mortgagee 
was aware of the fact that the share did 
not belong to the mortgagor at the time 


whe. 


the parties had agreed that the money, 
then advanced, would be charged on the 
property then belonging to the mortgagors 
and that another share mentioned in the 
deed, for which a suit for pre emptign was 
in contemplation, would also be a security 
for payment of the money when it was 
acquired. The transaction qua this pro- 
perty did not amount te a mortgage but 
created a charge on the share to be subse- 
quently acquired by the ‘party to whom 
the debt was advanced. A floating charge 
on the assets of a company for the time 
being is a familiar instance of a charge 
being created on property not in existence 
at the time when tlie loan is advanced but 
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which is acquired subsequently. We think 
that the share which the mortgagors sub- 
sequently pre-empted became a security 
for the money borrowed by them previously 
under the deed of April 19,1923. Accord- 
ingly we hold that the decree of the lower 
Court in this respect can be supported on 
the ground mentioned above, if the charge 
is otherwise valid. 

Learned Counsel for the appellants con- 
tended that unless the plaintiff proves 
that defendants Nos. 4 and 8 had notice of 
the charge, he cannot succeed in enforcing 
it against them. The reply to this contention, 
given by the lower Court, is that the mort- 
gage ded in suit was registered and de- 
fendants Nos. 4 and 8 should have 
searched the registration office to find out if 
any encumbrances had been created before 
they advanced the money under their own 
deeds.. Defendant No. 4 entered the 
witnessvbox and stated that he inspected the 
registers for four years, i.e. for a period 
after April 30, 1920, when the decree 
for pre-emption was passcd in favour of 
the mortgagors. Defendant No. 8did give 
his own evidence. A person is said to 
have notice of a fact when he either actual- 
ly knows it or but for wilful abstention 
from an enquiry or search which he ought 
to have made, or gros3 negligence, he 
would have known it. We think that in 
all the circumstances of the case, defen- 
dants Nos. 4 and 8 ought to have search- 
ed the registers for at least 12 years; and 
if they had done so, they could not have 
failed to discover that the mortgagors had, 
by adeed dated April 19, 1923, created a 
charge as regards the share which came into 
their possession by pre-emption on April 30, 
1920, a fact which it is not disputed, was 
known. tothem. Accordingly we hold that 
the appellants are not protected by para. 2 
of s. 100, Transfer of Property Act. 

A subsidiary question has been argued 
on behalf of the appellants to the effect 
that they are entitled to redeem the mort- 
gaged property piece-meal. It is said that 
part of the mortgaged property had been 
Kiypothecated by the mortgagors to the 
plaintiff under a deed executed in 1915. In 
enforcement of that mortgage that part of 
the property was sold and purchased by 
some members of the plaintiff's family. 
It is contended that, in these circum- 
stances, the integrity of the mortgage now 
kn suit has been broken and that it is 
open to the defendants to redeem only part 
7 the mortgaged property. The lower 
Appellate Court has repelled this conten- 
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tion and we think rightly. To the suit 
brought for the enforcement of the mort- 
gage of 1915, all those who are parties to 
this case were also parties. They failed to 
redeem the mortgage of 1915, with the 
result that part of the property was sold 
for satisfaction of the prior mortgage. The 
property which is left for the satisfaction 
of the mortgage in suit is the only prop- 
erty on which it can operate. The integ- 
rity of the mortgage in question in the 
present case has, in no sense, been broken. 
The result of our findings is that these 
appeals fail and are dismissed with costs. 
D. é Appeals dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 113 of 1936 
August 3, 1937 
COURTNEY-TERRELL, C. J. AND 
Manowar LALL, J. 
DHARAM DEO PANDEY —APPELLANT 
versus 
RAMANUJ PANDEY —Respon vent. 

Debtor and ereditor—Appropriation—Separate 
debts—Debtor, if can make payment towards any 
of them—Limitations for applicability of this doc- 
trine. 

If a series of separate debts exist between a 
creditor and a debtor, the debtor may pay 
any one of them as he may deem fit and if 
he specifically appropriates the payment to a later 
debt, the creditor is not entitled to accept the pay- 
ment otherwise than in respect of the debt to which 
it is so appropriate] by tue debtor. This doctrine, 
however, has no app.ication when the parties enter 
into an agreement regulating the order of pay- 
ment. 

0. A. from an order of the Sub-Judge, 
Arrah, dated April 30, 1936. 

Messrs. S. M. Mullick, S. N. Ray and D. 
N. Varma, for the Appellant. l 

Messrs. B. P. Sinha and Harinandan 
Singh, for the Respondent. 


Judgment.— This isan appeal from an 
order of the Subordinate Judge of the First 
Court of Arrah, rejecting an objection by 
the jugment-debtor to the execution of the 
decree. The decree holder sued the judg- 
ment-debtor for partition of the family pro- 
perties. The suit was compromised between 
the parties and a decrea was passed ac- 
cordingly. According to the compromise, 
the properties were separated by allotment. 
A certain family residential house was 
all tted to the share of the defendant with 
the conditicn that the defendant would 
pay Rs. 70,000 to the plainitffi. The 
Rs. 70,000 was to be paid, asto Rs 10,000 
at the time of the settlement and the 
balance of Rs. 60,000 in six annual instal- 
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ments of Rs. 10,000 each, commencing from 
December 30, 1931, with a further stipula- 
tion that the defendant should pay inter- 
est on the entire Rs. 60,000 at the date of 
payment of each instalment. Clauses Nos. 6 
and 7 of the compromise agreement are as 
f llows; 

“6. For the sake of these defendants’ convenience 
in payment of money, the plaintiffs have agreed that 
the defendants should pay Rs. 10,000 (Rupees ten 
thousand) just now and the remaining Re. 60,000 in 
six equal instalments on December 30 of each 
year, ¿ e., from 1931 to 1936, and that the interest 
on the entire sum of rupees sixty-thousand should 
run at the rate of 5 per cent. from to-day and they 
should pay the entire amount of interest up to 
the date of payment along with the instalment. A 
receipt bearing the signature of the plaintiffs with 
their thumb-impression regarding the amount paid 
to them shall be filed in Court and if they do not 
accept the payment, it shall be deposited in Court. 
No other receipt or objection regarding payment 
of the money except the receipt filed in Court or the 
deposit made in Court can be admissible. 

1, Regarding the payment of instalments it has 
been agreed between the parties that in case of 
default of instalment, the plaintiffs shall have the 
right to realise the amount of the defaulted instal- 
ment together with interest by taking out execu- 
tion: and if default is made in payment of two 
successive instalments, the plaintiff shall realise the 
entire amount in respect of the defaulted instalments 
or otherwise together with interest of the defaulted 
instalments by taking out execution and shall 
realise it by the sale of properties situate in the 
district of Shahabad and the house known as “Lal 
Bhavan" which has been given in security and on 
which (sic) if the money is not satisfied, the plain- 
tiffs shall have the right to realise it by the sale 
of other properties of the defendants in the district 
of Shahabad or in Burmah or at any other place. 
If the money isnot satisfied even from these pro- 
perties, then the person of the major defendants 
shall be liable fer its-payment," 


It was also agreed that the plaintiff 
would vacate the house within three years 
after the payment of the first instalment 
which was to fall due on December 30, 1931, 
The defendant paid the Rs. 10,000 accord- 
ing to the terms of the settlement and 
Rs. 1,000 with the interest due, towards the 
first instalment. Payment was not again 
mace antil 1933, and then with a note by 
the defendant that if was in respect of 
that year and not in respect of the overdue 
instalment for 1932 and no payment was 
made for the kist of 1934 ; the kist of 1935 
bad not fallen due before the date of the 
presentation of the petition for execution. 
The plaintiff, therefore, put the decree into 
execution for the balance of Rs. 40,000 
towards the principal and interest for the 
subsequent period. The first objection by 
the defendant was based on the fact that 
the - plaintiff decree-holder did not vacate 
the house within the specified period and 
he argued that he is entitled under the 
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agreement to be discharged from his 
liability thereunder. For this contention, 
he relies upon a passage in Clause No. 12 
which is as follows: 

“12. No party shall have the right to withdraw 
or resile from this compromise If unfortunately, 
the major or minor plaintifis, orthe major or minor 
defendants resile from the compromise, in that case, 
if any major or minor plaintiff resile from it, the 
defendants shall have the right and power to realize 
Rs. 70,000 (Rupees seventy thousand), if the entire 
amount has been paid or to the extent of the 
amount paid, with interest at five*per cent. per 
‘unum, from the plaintiffs or any one of the plain- 
tifs and their heirs and representatives-in-interest, 
and in lieu thereof a charge has been created and 
shall remain upon the properties which have been 
allotted to the share of the plaintifis in respect 
thereof and the other properties and person of the 
plaintiffs shall also be liable for it,” 
and upon Clause 13 which is as follows: 

“13. The terms of the compromise are compensa- 
tory to one another. Ifthe compromise is set aside 
on acecount of the act of any one of the- parties, 
then the parties shali be restored tothe position in 
which they are to-day.” 

The judgment-debtor contends that by 
neglecting to deliver up the house, the 
decree-holder has resiled from the con- 
tract. This argument cannot be sustained. 
Both parties are seeking not to resile from 
the compromise but to enforce it. In 
rejecting this argument, the Subordinate 
Judge was’ entirely right. The second 
contention of the judgment debtor is based 
upon the fact that in making the payment 
in 1933, he had accompanied it with a notice 
saying that it was to be in respect of the 
kist of 1933 and not towards the ingtal- 
ment for 1932 which was in arrear, and it 
was argued on his behalf that the decree- 
holder in view of this specific appropria- 
tion was not entitled toapply the money 
towards tke instalment of 1932. By this 
means he claims to avoid the consequence 
provided by the agreement that in case 
two successive kists shall be in arrears, 
the plaintif shall be entitled to execution 
for the entire balance and he seeks to justify 
this contention on the strength of the 
ordinary doctrine of appropliaticon. He 
contends that having made a specific ap- 
propriation when making the payment, the 
creditor was not entitled to accept it with- 
out accepting also the condition of, appro- 
priation. This argument is often raised 
in such cases and in my opinion it has no 
substance. If a series of separate debts 
exist between a creditor and a debtor, 
the debtor may, it is true, pay any one of 
them as he may deem ft and if he 
specifically appropriates the payment toa 
later debt, the creditor is not entitled to ac- 
cept the payment otherwise than in respect of 
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he debt to which it isso appropriated by 
the debtor. This doctrine, however, has no 
‘application when the parties enter into an 
agreement regulating the order of payment 
Slauses 6 and 7 of the agreement make 
ib clear that the intention of the parties 
was for successive payments of successive 
instalments and this is the case with most 
sompromise decrees. The terms of the 
agreement are inconsistent with any other 
interpretation. It is not necessary for the 
rejection ofthe judgment-debtor's argument 
to: fall back upon any distinction between 
the payment of a single debt by instal- 
ments ang payment of separate debts, 
though such distinction may be important in 
other classes of disputes. In the case before 
us the matter can be resolved as a matter 
of contract. These two points were the only 
ones raised before us in argument. In my 
opinion the decision of the learned Judge 
was right and this appeal should be dis- 
missed with costs. 
D. Apreal dismissed. 
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RANGOON HIGH COURT 
Oriminal Revision Application No. 446-B of 
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September 30, 1937 
Macgney, J. 
MA MYA KHIN—Apprioant 
versus 
N. L. GODENHO— RESPONDENT. 

Criminal. Procedure Code (Act V of 1898), s. 489— 
rder of maintenance against husband, when can be 
«altered—Since order, wife living in different manner, 
whether change in circumstances—Keeping ‘mistress 
und maintaining her along with two children by her, 
ohether circumstances calling for reduction in al- 
oqwance awarded to legal wife. 

Before the original order of maintenance can be 
ltered, it must be shown that there has been, if 
wot a change inthe circumstances of the husband 
hen a change in the circumstances of the wife. 
Jhe mere fact that the wife is living ina differ- 
nt manner from the manner in which she lived at 
the time the order of maintenance was passed does 
aot necessarily constitute a change in her circum- 
stances. Similarly if the husband has a mistress 
nd two children by her to maintain, that is be- 
ause he has chosen to take a mistress, that would 
46 no reason for reducing the allowance awarded to 
ais legal wife, 

C. R. App. ona reference made by the 
\dditional Sessions Judge, Magwe, dated 
August 17, 1937. 

Mr. Kyaw Htoon, for the Applicant. 

Mr. G. D. Williams, for the Respondent. 

Order.—This case has been submitted 
o the Court by the learned Additional Ses- 
sions Judge of Magwe in order to review 
he order of the Township Magistrate of 


Ma MYA KHIN v. GODENBO RANG.) 


135 


Ohauk inhis Criminal Miscellaneous Case 
No. 57 of 1936 where he has reduced the 
monthly allowance of Rs. 100 waich the 
First Additional Magistrate of Chauk award- 
ed to the applicant, Ma Mya Khin, on 
December 20, 1932, in his Criminal Mis- 
cellaneous No. 52 of 1932. The Magistrate 
has reduced the allowance to Rs. 50 a 
month, His grounds for doing so are that 
the respondent, Godenho, has to maintain 
a big family ; he has taken another woman 
as his “wife” since Ma Mya Khin left him, 
and he is heavily in debt: further, from 
Ma Mya Khin's own statement, it was clear 
that her monthly expenditure for food and 
lodging was Rs. 25, and holding, therefore, 
that the circumstances of her living had 
changed, he reduced the allowance. The 
learned Additional Sessions Judge in his 
order of reference has pointed out correctly, 
I think. that so far as the respondent 
Godenho is concerned, there has been no 
such change in his circumstances since the 
passing of the original order of mainten- 
ance which would justify the reduction of 
the amount awarded. If he is heavily in 
debt, it is because of the infructuous liti- 
gation which he has been conducting 
against Ma Mya Khin, and because of debts 
which he had already contracted at the 
time the maintenance order was passed. 
If he has a woman and two children to 
maintain, that is because he has chosen 
to take a mistress, and surely that would 
be no reason for reducing the allowance 
awarded to his legal wife. As regards the 
circumstances of Ma Mya Khin herself, 
the learned Additional Sessions Judge was 
of the opinion that there has been no 
allegation that achange in the mode of 
living of Ma Mya Kbin has taken place 
since the passing ofthe order of mainten- 
ance. 

Both parties have been represented be- 
fore me by learned Counsel. On behalf 
of the respondentit is urged that he 1s 
not obliged to pay more thin is enough to 
maintain Ma Mya Khia in a reasonable 
manner, and that if she herself can sub- 
gist, as her evidence shows she can, on 
Rs. 25 a month for board aad lodging, it 
is unreasonable that he should continue 
to pay Rs. 100 a month to her. I do not 
think that this isa point for decision. Be- 
fore the original order of maintenance can 
be altered, it must be shown that there 
has been, if not a change in the circum- 
stances of- the respondent, then a change 
in the circumstances of the applicant. Tne 
mere fact—if it is a fact—that Ma Mya 
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Khin is living ina different manner from 
the manner in which she lived at the time 
the order of maintenance was passed, does 
not appear to me necessarily to constituia 
a change in her circumstances. Supposing 
the respondent bad been able to prove 
that, at the time the original order of 
maintenance was passed, Ma Mya Kbin 
was obliged to pay so much for rent, bnt 
that now she is able to find accommoda- 


tion at very much less, that would cer- 


tainly be a change in Ma Mya Khin’s 
circumstances which might justify the re- 
duction of the maintenance awarded. No 
evidence has been brought, so far as I 
can see, to show that any such change in 
Ma Mya Khin's circumstances has taken 
place. < 

Ib is alsoopen tothe respondent to have 
his relations with Ma Mya Khin settled 
definitely in a Civil Court. Whether the 
Civil Court will order him to pay less 
maintenance than he is now paying is a 
moot question; but if he thinks that the 
Oivil Court would make him pay less, then 
his best plan is to institute suitable pro- 
ceedings in that Oourt. For these reasons 
I set aside the order of the Township 
Megistrate of Chauk reducing the amount 
of maintenance ordered in Oriminal Mis- 
cellaneous No. 52 of 1932 of the First Addi- 
tional Magistrate of Chauk, and I direct that 
the respondent N. L. Godenho's applica- 
tion for a reductionof the maintenance be 
dismissed. 

D. Order set aside. 


_ ALLAHABAD HIGH COURT 
Civil Revision Application No. 105 of 1937 
September 23, 1937 
Nriamat ULLAH AND ALLSOP, JJ. 
ASHRAF —Apprioant 

versus 
L. SAITHMAL—Oppositz Parry 

U. P. Encumbered Estates Act (XXY of 1934), ss. 45 
(5), 8 (3)—“Final” in s. 45 (5), means finality for 
purposes of appeal — High Court can interfere in 
revision under s. 115, Civii Procedure Code (Act V of 
1908,—Period of two months allowed under s, 8 (3) 
elapsing—Extension of time if can be granted. 

The word “final” as used in s. 45 (5), U. P, 
Encumbered Estates Act, means “not subject to 
appeal”. It cannot be final in the sense that 
the power to interfere in revision is shut out. 
Thorefore, the High Court has a right to interfere in 
revision under the provisions of s. 115, Civil Proce- 
dure Code. Mohammad Ibrahim Moola v. $., R, 
Jandass (2) and Balkaran Rai v. Gobind Nath 
Tewari (3), relied on. Nihal Singh v. Ganesh Das- 
Ram Gopal (1), not followed. ; 

As soon as fhe period of two months allowed under 
a. 8 (3) elapses, the claim is deemed to have been duly 
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discharged. No extension can be allowed by the 
Special Judge beyond that period. 


C. R. App. against an order of the Addi- 
tional District Judge, Meerut, dated Novem- 
ber 30, 1836. 

Mr. Jagnand Lal, for the Applicant. 

Mr. S.N. Gupia, for the Opposite Party. 

Allsop, J.—This is an application in 
revision. The applicant put in an ap- 
plication under es. 4, United Provinces 
Encumbered Estate Act. A notice was 
issued to persons having claims in res: 
pect of debts to put in written state- 
ments of their claims within a certain 
period. The opposite party put ineno claim 
within the period specified. Thereafter he 
made an application saying that he was 
delayed for cerlain private reasons, and 
was given a further period of two months, 
as allowed by subs. 3) of s. 8. He failed 
to present his written statement within 
that further period. The result was that 
the Special Judge held under s. 13 of the 
Act thatthe debt alleged to be due to the 
opposite partly was deemed to have been 
duly discharged. There was an appeal 
against this tinding and the order based 
upon it. It was held in appeal by the 
Additional District Judge of Moradabad 
that further time could have been allowed 
to the appellant and should have been 
allowed. The Additional District Judge 
set asidethe order of the Special Judge 
and sent the record back for disposal with 
a direction that the opposite party should 
be given a further chance to file his written 
statement. This application is that we 
should revise the order of the learned Ad: 
ditional District Judge and restore the order 
of the learned Special Judge. 

A preliminary point is raised that we 
have no jurisdiction to interfere under thé 
powers of revision given to us under s. 115, 
Civil Procedura Code. It is urged that 
there are specjal provisions for appeal ahd 
revision under Ch. VI, United Provinces 
Encumbered Estates Act. Section 45 lays 
down rules for appeal and sub-s. (5) of that 
section says: “The decision on an appeal’ 
under this secticn shall be final.” Section 46 
gives an Appellate Court power to intervene 
on its own motion, even if no appeal has 
been filed before it. Section 47 says: ' 

“Except as provided in ss. 45 and 46, no proceed- 
ings of the Collector or the Special Judge under this 
Act shall be questioned in any Court.” 

It is urged that the appellate judgment 
of the learned Additional District Judge of 
Moradabad is not open torevision because 
it was final under the provisions of 


sub-s. (5) of s. 45. The question for deter- 
mination is whether the use of the term 
“final” resultsin this that our powers of 
revision are not to be exercised. We have 
been referred to a decision of the learned 
Judges cf the Oudh Chief Court in Nihal 
Singh v. Ganesh Das-Ram Gopal (1) where 
it has been- held that a similar provision 
about finality in the Agriculturists’ Relief 
Act implies that there shall be no inter- 
ference in revision. On ithe other hand, we 
have béen- referred to a Full Bench deci- 
sion of the Rangoon High Court in Moham- 
mad Ibrahim Moola v.S. R Jandass (2), in 
which it was held that the word “final” 
meant Only that the decision to which it 
applied was not subject to appeal. The 
learned Judges in that case held that there 
could be interference in revision. That 
decision has followed a decision of our own 
Court in Balkaran Rai v. Gobind Nath 
Tiwari (3). At pp 155-156* in that case it 
is pointed out that the provisions of e. 488, 
Civil Procedure Ocde, which was in force 
at that time, laid down that orders passed 
in appeal under that section which referred 
to appeals frem orders should be final not- 
withstanding the fact that there was obvi- 
ously a power in ihe High Court to revise 
orders passed in appeal upon other orders. 
It was evident that the word “final” as 
used in that section could only mean “not 
subject to appeal”. It could not be final 
in the sense that the power to interfere in 
revision was shut out. We consider that we 
should follow the ruling of our own Court 
and that of the Rangoon High Court based 
upon it. We consider tat we have a right 
to interfere in revision under the provisions 
of s. 115, Civil Procedure Code. 

We now come to the question whather 
this is a fit case for interference on the 
assumption that we have jurisdiction to 
interfere. We are satisfied that the learned 
Additions] District Judge was wrong in 
the decision to which he came. Tne Act 
is perfectly clear. It allows a claimant 
a certain definite pericd within which to 
put forward bis claim in a written state- 
ment. He has tke period specified in the 
notice and in addition a further period of 
two months at ihe discretion cf the Special 
Judge. Beyond that period of two months 
no further time can be allowed. Assoon as 


(1) (1936) O W N 1158; 165 Ind. Oas. 4690; AIR 
1937 Oudh 124; 1986 O L R 653; 9 RO 218; 1936 RD 
58 


0. 

(2) AIR 1923 Rang. 94; 70 Ind. Oas. 135; 11 LB 
R 387 (F B’. 

(3) 12 A 129; AW N 1890, 39 (FB). 

*Pages of 12 A.—[H#d,] 
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the period of two months elapses, the claim 
is deemed to have been duly discharged. We 
consider that the learned Additional Dis- 
trict Judge weat against the provisions of 
the Encumbered Estates Act which are 
quite clear when he allowed an extension 
beycnd the period of two months allowed by 
the Special Judge. The learned Judge has 
relied upon the proposition that the provi- 
sions of the Act must be read as supple- 
mentary to the provisions of the Civil Pro- 
cedure Code. We see no force in this 
argument. The provisions of the Oivil Pro- 
cedure Code, are applicable only in so far 
as they are consistent with the provisions of 
the Act itself. At the time when tke 
period of two months expired, the applicant 
had acquired the right to be free from the 
claims put up by the opposite party. In 
these circumstances the order of the 
learned Additional District Judge cannot 
be allowed to stand. He acted beyond his 
jurisdiction in extending the time by means 
of his appellate order. We set aside that 
order and restore the order of the Special 
Judge. The opposite pariy will pay the 
costs of this application and also the costs 
in the Court of the Additional District 
Judge. 

D. Revision allowed. 


_PATNA HIGH COURT 
Oivil Appeal No. 625 of 1935 
August 31, 1937 
MANOHAR LALL, J. 
MAUJI SHAH AND ANOTaRR——APPELLANTI 
Versus 
SAKALDIP SINGH AND OTHErS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0, XLI, 
r.21—Additional evidence admitted in appeal— 
Opposite party should be given opportunity to meet 
situation. 

Where in appeal the Court admits an additional 
evidence, it should give an opportunity to the opposite 
party to m:et the new Situation arising out of such 
admission. 

C. A. from the appellate decree of the 
Sub-Judge, Saran, dated February 12, 1935, 

Mr. Hareshwar Prasad Sinha, for the 
Appellants. 

Mr. Janak Kishore. for the Respondents. 

Judgment.—This is an appeal by the 
plaintiffs who brought a suit for recovery 
of mesne profits for the years 1337 to 1339 
Fasli with respect to.one plot with an area 
of 1 bigha 2 kathas? dhurs. The history 
of this land shows that there has been 
litigation for some time between the plain- 
tiff who had mortgaged certain lands 
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including this plot in favour of one Sakaldip 
and thereafter although he succeeded in a 
redemption suit, the plaintiff was unable 
to obtain possession of this plot regarding 
which mesne profits were claimed. The 
plaintiff then instituted a suit for a declar- 
ation that defendants Nos. 1 and2 whose 
names were entered in the survey khatian 
and who resisted in his obtaining recovery 
of possession were really the creatures of 
and set up by this Sakaldip and that neither 
Sakaldip nor defendants Nos, 1 and 2 had 
any right or title to resist the claim of the 
plaintiff who also alleged that the entry 
in the survey record was a fraudulent entry 
at the instance of Sakaldip, and that instead 
of defendants Nos. 1 and 2 it was this 
Sakaldip who was in possession all along. 
This suit whichis Title Suit No. 31 of 1927 
was dismissed in the trial Court, but the 
matter went up in appeal and also to this 
Court when it was remanded to the learned 
Appellate Court. It appeurs that the appeal 
before the lower Oourt bore No. 367 of 1925 
and during the course of the re-hearing of 
the appeal after remand I am informed that 
the parties entered into a compromise and 
the matter was referred to certain arbitrator 
who gave an award which was incorporated 
in the final decree of the Appellate Gourt. 
By that award, Sakaldip was declared to 
be in wrongiul possession. It appears that 
Sakaldip raised some objections to the 
award which he withdrew and he was given 
the cosis of those proceedings. Now it is 
clear that Sakaldip would be hound by the 
award if he was a party toit and he would 
also be bound by the decree which was 
passed ultimately in disposing of Appeal 
No. 367 of 1928 in a suit to which Sakaldip 
wasa party; but the learned Appellate 
Court from whose judgment the present 
appeal is brought before me, adopted this 
procedure that at the time of the hearing 
of the appeal he sent for the record of Title 
Appeal No. 367 of 1925 and on a perusəl 
of those papers and also upon a consider- 
ation that ; 

“Babu Janak Tewari was not the Pleader of de- 
fendant No. 3 in that appeal. The objection was filed 
by defendant No.3 through another Pleader Babu 
Chandra Sekhar Pandey,” 
he proceeded to hold that defendant No. 3 
or Sakaldip was not a party to the arbitra- 
tion and therefore that 

“there can beno manner of doubt that the decree 
which was passed in terms of the award is not bind- 
ing against the appellant,” 


and upon this view he has dismissed the 
plaintiff's suit. The learned Advocate for 
the appellant coutends that the learned 
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Judge ought not to have admitted this ad- 
ditional evidence in appeal and that in . 
any event he should have been given an 
opportunity to meet the new situation which 
arose in the mind of the learned Judge by 
the admission of this new evidence. In my 
Opinion the learned Advocate is correct 


“only to this extent that his client should 


be given an opportunity to satisfy the 
learned Judge, if he can, that Sakaldip 
was not bound by the final appellate decree. 
If Sakaldipis bound by the final ‘appellate 
decree, it is obvious that his defence to 
this action is not entertainable. I, there- 
fore, set aside the judgment of the learned 
Subordinate Judge and remand the case 
tohim so that he may re-hear the appeal 
in the presence of and with notice to Sakal- 
dip, so that he may explain, if he can, 
thathe should not be considered to bea 
party to the appellate decree. Costs will 
abide the result. 
D. Case remanded. 


CALCUTTA HIGH COURT 
ivil Rule No. 1483 of 1936 
April 8, 1.37 
B. K. MUKHERJRA, J. 

RAJ KUMAR BISWAS—Deren pant 

— PETITIONER 


versus 
GOPAL GUNJ INDUSTRIAL BANK, Lrp. 
— Opposite Party 

Bengal Money-lenders’ Act (VII of 1933), s. 3— 
Interpretation—“Charged”, meaning of —Harshness or 
unfariness of bargain, how determined. : 

The word “charged” in s. 3, Bengal Money- 
lendere’ Act, qualifies the words “ money-lent” 
and it means, ‘‘charged” or payable under 
the contract of loan. It is the nature of the 
stipulation between the parties at the time of the 
contract that determines the question as to whe- 
ther the transaction is one which can be called 
harsh and unfair within the meaning of tho section 
and, both the two clauses mentioned above have re-' 
ference to the actual stipulations inthe contract itself 
regarding the amount of interest or the period, of 
rests irrespective ofthe claim made by the plaintiff 
in the suit. 

C. Rule from th2 decree of the Second 
Court, Sub-Judge, Faridpore, dated May 27, 
1936. 4 

Mr. Bhupendra Kishore Bose for Mr. 
Mukunda Bihari Mullick, for the *Peti- 
tioner. ei 

Mr. Rajendra Bhushan Bakshi, for the 
Opposite Party. 


Order.—This case raises a short and 
interesting point of law. The petitioner 
was a defendant in the trial Court and the 
suit was one for recovery of a sum-of 
Rs. 322 10-3 alleged to be due on a bond 


1933 
executed by the defendant in favour of the 
plaintiff Bank on December 14, 1931. It 
is admitted that on September 16, 1928, 
the defendant bas taken a loan of Rs. 100 
from the plaintif and executed in his 
favour a bond on that date stipulating to 
pay interest at the rate of Rs. 33-3-8 per 
cent. perannum On December 14, 1931, 
the interest due on this debt had amounted 
to Rs. 103 odd annas, The defendant paid 
cn that dafe a sum of Rs. 18 to the plaintiff 
and got a remission of Rs 10 odd annas and 
for the balance of Rs. 180 he executed this 
bond on the basis of which the present 
suit has ebeen ccmmenced. This bond also 
contains a stipulation to pay interest atthe 
rate of Rs. 33 3-8 per cent. per annum but 
the plaintiff has relinquisLed a portion 
of his claim and valued the suit at Rs. 322 
odd annas as stated above. 

The defence, in substance, was that the 
interest claimed was excessive and un- 
conscionable. The trial Court held that 
the rate of interest being over 2) per cent. 
per annum, it could be presumed that the 
interest was excessive and the transaction 
harsh and uofair as provided for ins. 3, 
Bengal Money-lender's Act. That being 
so, the Court was empowered to exercise 
the powers under s. 3, Usurious Loans 
Act and give avy relief to the defendant 
as is contemplated by that section. The 
Munsif gave the plaintiff a decree for 
Rs. 200, Rs 180 being the consideration 
of the renewed bond and Rs. 20 being 
aliowed as interest. Against this decision 
the plaintiff took an appeal to the lower 
Appellate Oourt and the learned Subordi- 
nate Judgehas decreed the plaintiff's suit 
in ful, holding that the case did not come 
within the purview of s. 3, Bengal Money- 
lenders’ Act ors 3, Usurious Loans Act. 
The lower Appellate Court however, has 
given the defendant liberty to pay the 
decretal debt in certain instalments. 

Against this decision the present rule 
has been obtained andit is urged on be- 
half of the defendant-petitioner that the 
lower Appellate Court has failed to exer- 
cise the jurisdiction duly vestedin him by 
law in refusing t> give the defendant any 
relief under s. 8, Usurious Loans Act 
read with s. 43, Bengal Money-lenders’ Act 
on the erroneous View that the present case 
did not come within the purview of either 
of these two sections. In my opinicn, this 
contention is sound and must prevail. The 
consideration for the bond in suit was 
obviously the money due as principal and 
interest on the old bond, leaving out the 
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remissions allowed by the plaintiff, and 
there was a stipulation to pay interest at 
the rate of Rs. 33 3-8 per cent. per annum. 
Under s 3, Usurious Loans Act, when in 
any suit the Court has reason to believe 
that the interest is excessive and that the 
transaction is substantially unfair, it may 
re open the transaction, take an account 
between the parties and relieve the debtor 
of any liability in respect of any excessive 
interest. The burden of proving that the 
inlerest was excessive or thatthe transac- 
tion was unfair, is certainlv upon the de- 
fendant Section 3, Bangal Money-lenders’ 
Act, however, helps the debtor by raising 
a presumption in his favour in certain 
cases where the interest charged exceeds 
15 per cent. per annum in case of a secured 
loan and 25 percent. perannum in caseofan 
unsecured loan. 

The lower Appellate Court is of opinion 
and this is supported by Mr. Bakhshi who 
appears on behalf of the opposite party 
in this rule that the word “charged” in 
s. 3, Bengal Money-lenders' Act does not 
mean “stipulated” but means actually 
charged or claimed by the plaintiff in the 
suit. In other words the argument is that 
whatever might be the rate o interest 
stipulated in the bond, if the plaintiff in 
bringing the suit doesnot claim interest at 
a rate exceeding 25 per cent. per annum, 
this section does not apply. Reliance ig 
placed for this purp°se upon the use of the 
word “charged” as different from the word 
“stipulated” in the bodv of the section. I 
am unable to accept this econtention ag 
correct. The presumption under this sec- 
tion arises whenever the Court finds that 
in respect of any money lent by a money- 
lender tne interest exceeds a certain rate 
or there is a stipulation for rests atan inter- 
val of less than six months. The word 
“charged” undoubtedly qualifies the words 
“money-lent” and it means, in my opinion 
“charged” or payable under the contract 
of loan. It is the nature of the stipulation 
between the parties at the time of the con- 
tract that determines the question as to 
whether the transaction is One which can 
be called harsh and unfair within the 
meaning of the section and, in my opinion, 
both the two clauses mentioned above have 
reference to the :ctual stipulations in the 
cantract itself regarding the amount of 
interest or the period of rests irrespective 
of the claim made by the plaintiff in the 
suit. If the other interpretation is accepted, 
the result, I think, would be anomalous. To 
take a concrete example, a bond might be 


140 


execuled fora certain amount of money 
stipulating to pay interesi ata rate of 30 
per cent. per annum. The bond may be 
renewed 2 or 3 times, the interest calculated 
as above being added tothe principal and 
forming the consideration of each of the 
renewed bonds. Tf now the ecreditcr sues 
on the last bond and claims interest upon 
the same at the rate of 23 per cent. per 
annum cnly, he would undoubtedly, accord- 
ing to this interpretation, escape the provi- 
sion of s. 3, Bengal Money-lenders’ Act. 
There would be no presumption in favour 
of the burrower and he would have to 
prove affirmalively that the transaction was 
unfair and the interest excessive which 
wou'd bringit within the purview of s. 3, 
Usurious Loans Act, even thovgh on each 
renewal the interest charged exceeded 25 
per cent. This would certainly frustrate 
the object of s. 3, Bengal Money-lenders’ 
Act which was avewedly introduced with a 
view to relieve the debtor from proving 
these facts in order to get relief under the 
provisions of the Usurious Loans Act. 

Acecrdingly Iam of opinion, that the view 
taken .by the lower Appellate Courtis not 
correct. As there isa presumption unders. 3, 
> Bengal Money-lenders’ Act in favour of the 
defendant in the present case, a presumption 
which the otter side has not been able 
torebut, the Oourt is certainly at liberty 
to re-open the transaction and relieve the 
debtor of any excessive interest. The word 
“excessive” has been defined as meaning 
in excess of what the Court deems to be 
reas nable having regard to the risk in- 
curred by the ereditor at the date of the 
loan. Having regard to the evidence in 
this case and the materials on the record, 
I think that interest at the rate of 15 per 
cent. per annum would be a reasonable 
rate. As the transaction is re-opened, the 
principal sum would be deemed to be Rs 100 
and interest will be calculated at the rate 
of 15 per cent. per annum upon the amount 
from the date of the original bond, that is, 
September 16, 1928, up tothe date of the 
suit. The plaintiff will get a decree for this 
sum and interest will run upon the decretal 
amount at the rate of six per cent. per 
annum from this date. There will be no 
arder for costs either in this Court or in the 
- Court of Appeal below. The plaintiff will 
get proportionate costs in the trial Court. 
The defendant of course will not have the 
liberty of peying the decretal amount in 
instalments as directed by the lower Appel- 
late Court. 

D, Order accordingly. 
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ALLAHABAD HIGH COURT 
‘Second Civil Appeal No. 296 of 1936 
Sepiember 14, 1937 
. BAJPAI, J. 
RAM NARAIN SINGH AND OTHERS 
—DEFENDı NTS — APPELLANTS 
versus 
SHRIPAT SINGH ANp OTERRS—PLAINTIFFS 
—RESPONDENTS ` 
Limitation Act (IX of 1908), Sch. I, Art. 32 — Land 
to be used only as sehan darwaza—Structures con- - 
structed onit—Suit ly aggrieved person—Limitation 


or. 

Where the defendants who are entitled to use the 
land as asehan darwaza and as a sehan darwaza 
only, constructs structures onit, they pervert it to 
other purpose, namely by making certain, construc- 
tions. Ifthe plaintiffs are dissatisfied and want 
redress, they ought to come within two years of 
their knowledge under Art. 382, Limitation Act. 
Sharup Das Mondal v, Joggessur Roy Chowdhury (1), 
Lach Ram Das v. Jangi Rai (2) and Jai Kishen v. 
Ram Lal (3), relied on. ap 

S. ©. A. from the decision of the Addi- 
tional Sub-Judge, Jaunpur, dated Decem- 
ber 3, 1935. 

Mr. K. N. Laghate, for tze Appellants. 

Mr. A. P Bagchi, for the Respondents. 


Judgment.—This is an appeal by Ram 
Narain Singh and others, defendants, and 
it arises out of a suit brought by Shripat 
Singh and others, plaintiffs, for possession 
of a strip of land and for remcval of cer- 
tain constructions built onthe same. Their 
allegation was that this strip of land be- 
longed originally to one Deo Saran who 
utilised it as a sehan darwaza and that 
after Deo Saran’s death long ago, the 
plaintiffs entered into possession vf the 
same and the defendants started making 
certain constructions some time prior to 
the year 1925 when the plaintiffs instituted 
the suit but subsequently withdrew it and 
now the defendants have again made cer- 
tain new constructions and the plaintiffs 
want their demolition. The defence was 
that the defendants were the heirs of Deo 
Saran and were in possession of the plot 
of land mentioned in the plaint ever since 
the death of Deo Saran. Before I proceed 
to diseuss the various points that arise in 
the case, and the arguments that have been 
advanced before me, it is necessary to 
clear the ground a little. The trial Court 
observed while deciding issue No. 2 that : 

“Plaintifis pairokar Shripat Singh, P. W. No. 2, 
admitted that the defendants had been adjudicated 
as heirsof Deo Saran in preference to the plaint- 
ifs but not against one Thakur Dayal. . The 
matter, therefore, cannot be said to have been finally 
settled, but this much is at least certain that the de- 
fendants have been in possession of the site since 
along time." 


The lower Appellate Court while decid- 
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ing point No. 3 observed: “The mere fact 
that they (the defendants) arethe heirs of 
Deo Saran Singh...” From this it is clear 
that the Oourts below held the view that 
the defendants es the heirs of Deo Saran 
had obtained possession of this strip of 
land which was used as a sehan darwaza 
by Deo Saran. That being so, it is clear 
that the defendants are also entitled to use 
this land as asehan darwaza. If every 
other point isto be decided in favour of 
the plaintiffs, it is clear that on the above 
view of the matter the plaintiffs would not 
be entitled to obtain possession of this plot 
of land. The utmost that they can claim 
is that fhe plot of land shculd be restored 
to its original condition as a sehan darwaza 
and that the defendants can enjoy it only 
as asehan darwaza. Courts below over 
and above granting demolition of certain 
constructions gave a decree for possession 
to the plaintiffs. That decree, according to 
my judgment, is obvicusly wrong. The 
plaintiffs can in no event obtain possession 
of the site when the defendants have been 
in possession of the same from a long time, 
that is to say ever since the death ef Deo 
Saran which took place more than 12 
years. 

While stating the allegations of the 
plaintiffs in an earlier portion of the judg- 
ment, I mentioned that the plaintiffs refer- 
red to previous litigation of 1925. In that 
litigation also, the plaintifis complained 
that the defendants had made certain con- 
structions. A Commissioner was appointed 
who submitted areport and made a plan. 
The report is paper No. 65-C of the record 
and the map is paper No. 66-O of the record. 
The latter document has now been placed 
just after the decree. Those two documents 
clearly show that tbe defendants had even 
in 1925, and possibly two years before il, 
on this very plotof land, a gullor, a ghur 
and a few charnis. An amin was deputed 
in the present case also to prepare a map. 
The former gullor is shown in the amin’s 
map by letter A, the ghuris shown by the 
letter, F and the charnis are shown by the 
letter D. There is another charnt shown in 
the amin’s map by the letter E and the 
learned Civil Judge is of the opinion that 
this charniis a new one. A comparison of 
the map prepared by the former Commis- 
sioner and the present amin satisfies me 
that this charnt is nota new one but was 
in existence even at the time when the 
suit of 1925 was brought. I would not have 
interfered probably with the finding of the 
Court below that one of the charnis, name- 
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ly, at E in tLe amin’s map, is a new one, 
but for the fact that from the plaint allega- 
tions it is clear that the plaintiffs themselves 
do not allege that any charnis have been 
built by the defendants after the former 
suit. They state clearly that when the 
former suit was instituted, there was a gullor, 
aghur,a few charnis and two mandhas 
and that after the withdrawal of the snit, 
the two mandhas were removed but the 
other constructicns were allowed to re- 
main; they nowhere allege that any new 
charni was built. 

Lam, therefore, justified in coming to 
the conciusion on this statement in the 
plaint that the present charnis were all in 
existence at the time of the institution of the 
fcrmer cuit. The contention of the learned 
Counsel for the appellants is that if cer- 
tain constructicns were in existence in the 
year 1925 nd even two years before tnat, 
then the present suit that was instituted 
in the year 1934 is obviously barred by 
time having been instituted more than 
two years from the date of the construe- 
tions, and reliance is placed on Art 32, 
Limiteticn Act. That Article provides that 
asuit against a person who, having a 
right to use the property for specific pur- 
poses, perverts it to other purpose, isto be 
instituted within two years from the time 
when the perversicn first becomes known 


_tothe person injured thereby. The defend- 


ants were entitled to use the land as a 
sahan darwaza and as a sehan darwaza 
only. More than two years ago, they per- 
verted it to other purpose, namely by mak- 
ing certain constructions. Mf the plaintiffs 
were dissatisfied and wanted redress, they 
ought to have come within two years. I 
am supported in this view by the cases in 
Sharup Das Mondal v. Joggessur Roy Chow- 
dhry (1), Lach Ram Das v. Jangi Rai (2) 
and Jar Kishen v, Ram Lal (8). Courts 
below have held that the gullor at the let- 


-ter A, the ghur at the letter F and the 


charnis at the letter Din the amin’s map 
were allin existence in 1925. Ihave fur- 
ther heid that the charnis at the letter E 
were also in existence atthe time of the 
litigation of 1923, and the plaintiffs’ suit 
for the demolition of these constructions is, 
according to the view | have taken, barr- 
ed by time. Even if Art. 32, Limitation . 
Act, were not held to be applicable, the 
plaintiffs’ suit would be barred under 
Art. 120, Limitation Act, the only other 
(1) 26 O 564; 3 C WN 464. 


(2)8 A L J 914; 12 Ind. Cas, 108, 
(3) 20 A 519; A W N 1898, 135, 
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Article which can possibly be epplied to 
the circumstances of tho case. 

“Then there remain the dalans B and O. 
These were in the course of constructions 
when the suit was instituted. The suit for 
the removal of these two constructions can- 
not be said to be barred either under 
Art. 120, or Art. 32, Limitation Act. It is, 
however, contended that the defendants Lad 
certain mandhas and these two dalans are 
also being constructed fcr the same use 
for which the mandhas were utilized. The 
Court below observes that a comparison 
of the map of the former litigation and the 
map in the present case shows that the two 
mandhas in dispute in the previous case 
could not by any stretch of argument 
be identical with the two dalans 
which are shown as B and C in 
the amin’s map. I have also come to 
the same conclusion independently bya 
comparison of the two maps. Ib is, how- 
ever, costended that the two mandhas in 
existence in 1925 were utilized for a prti- 
cular purpcse and the two dalans are also 
being built for the same purpose and, 
therefore, the plaintiffs cannot seek demo- 
lition of the two dalans. Reliance is placed 
on the casein Sarju Prasad v. Shyam Lal 
(4). That case is clearly distinguishable 
on the finding of the lower Appellate Court 
to the effect tnat the disputed constructions 
zare not appuicenant to tae agricultural 
holding of the defendants nor are these 
constructions of the nature of easements of 
necessity. The position, therefore, is that 
some time in 1925, the defendants had 
certain mandhas, and if those mandhas 
had remained*in existence for more than 
two years, then in my View, the plaintiffs’ 
suit would have been barred by time, 
because this was a clear case of perversion 
of user, but those mandhas have admit- 
tedly been removed and if some appreci- 
able time after, namely about the year 1934, 
the defendants are building certain dalans 
at a duferent spot, the plaintiffs are 
entitled to claim demolition, because the 
original purpose for which the strip of land 
could be used was only as a sehan darwaza, 
It is not permissible forthe defendants to 
utilize a strip of land asa sehan durwaza 
by making constructions on it, because if 
they are permitted so to do, the result 
would be that what was at tirsta sehan 
darwaza would be cecupied by construc- 
ticns and the raiyais wouid be entitled to 
have ano.her strip of land as a sehan 

(4) (1934) A LJ 662; 150 Ind. Cas. MIJAI R 
1934 All, 802; 7 R A8, 
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darwaza and thus there would be no end to 
encroachment on the rights of the zamin- 
dar. It is not pcssible in the state of the 
record and on the state of the evidence to 
come toa definite finding that the mawdhas 
which were in existence in 1925 were utilized 
for any specific purpose, but it may be taken 
that certain segar manufacturing business 
was conducted there. The dalans have not 
yet been constructed and I have only the 
word of learned Counsel for the appe.lants 
that they are being built for the purpose of 
a sugar manufacture. è 

The matter might be looked from another 
point of view. Supposing a person has one 
kolhu or two kolhus upon a strip of land 
which he is entitled to useas hfs sehan 
darwaza and these kolhus hve been in 
existeace for more than two years, than the 
plaintiff zamindar’s suit for the removal of 
the kolhus might be barred by time under 
Art. 32, Limitation Act, but if the defend- 
ant raiyat who is ertitled to use tte 
land only asa sehan darwaza starts a 
small sugar millon the land, it might well 
be argued ihat the burden is being in- 
creased and the Article applicable would 
vot be Art. 32 but Art. 120, Limitation Act. 
Support for this view can be had from the 
case in Mohan v. Bishambhar Sahai (5) 
and the piaintiff zamindar: would get a 
large: period for his suit. As matters at 
present stand, 1 hold the view that the 
plaintifis are entitled to cbtain demolition of 
the two dalans Band C in the amin’s map 
because these dalans were built recently, 
and because the defendants have pervert- 
ed the use of the property to a differ- 
ent purpose from iheir original mght 
which was to use it as a sehan darwaza 
and the defendants _ have further in- 
creased the burden on the site, but they 
are not entitled either to obtain demoli- 
tion of the other constructions, namely the 
gullor, the ghur andthe charnis, nor are 
they entitled to a decree for possession of the 
site. 

For the reasons given above, L allow this 
appeal to this extent that I modify the 
decrees of the Courts below by, dis- 
missing the plaintiffs’ suit for possession 
and for demolition of the gullor, the 
ghur and the charnis, but grant asdcurce 
for the demolition of the two dalans B 
and U. The defendants have really 
succeeded to a great extent. and I, there- 
fore, direct that the plaintiffs must pay 
their own costsand pay half the costs of 
the defendants in all Courts. Leave to file 


(5) 46 A 68; 78 Ind, Cas. 193; A I R 1924 All, 480, 
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an appeal by way o? Letters Patent is 
granted. 
Decree modifie d. 


oo 


MADRAS HIGH COURT 
Special Bench. _ 
Original Petiticn No. 246 of 1935 
March 31, 1936 
Brasuay, C. J., KING AND CC ENTLE, JJ. 
COMMISSIONER or INCOME-TAX, 
-MADRAS—PzritrIonER 
versus 
M. A. L. A. R. ARYAN CHETTIAR, 
KILASEVAL PATTI, KARAIKUDI— 
° RESPONDENT 

Income-tax—Partnership—Firm mot assessable or 
escaping assessment— Liability of individual partners 
to be assessed. 

Either the firm itself is liable tobe assessed or 
its individual partners, Where the partnership it- 
self is not assessable or where it escapes assess- 
ment, thenits individual partners are liable to 
assessment, even if there is no allocation of shares in 
-profits between the partners, Neemchanda Daga v. 
Commissioner of Income Tax, Bengal (3), relied on. 
Martin & Co. v. Commissioner of Income-tax, Ben- 
gal (1) and S. L. S. Chettiappa Chettiar v. Commis- 
sioner of Income-tax, Madras (2), referred to. 

Mr. M. Patanjali Sastri, for the Petitioner. 

Mr. K. S. Krishnaswami Aiyengar for Mr. 
` P. R. Sivarama Aiyar, for the Respendent. 


Beasley, C. J—The question propound- 
“ed is: 

“whether the sum of Rs, 59,968 remitted in 1931-32 
by the Saigon partnership out of its profits to the 
Rangoon partnership amounted to a receipt of profits 
pro tanto by the partners in 1931-32 so as to be asses- 
sable in their hands.” 

The assessee was and is a partnerina 
money-lending business carried on in 
Rangoon consis ing of three partners under 
the vilasain of M. A.L. The same three 
partners are the sole partners in a similar 
business cariied on in Saigon under the 
same Vilasam. Luring the period commanc- 
ing with May 21, 193], and ending on 
March 24, 1932, by means of three remiit- 
ances made by telegraphic transfers and 
by bank-drafts a sum of Rs. 59,967-8-0 was 
remitted by Saigon to Rangoon. It has 
been found asa fact that those remittances 
came out of profits made by the Saigon 
partnership. Under these circumstances, 
the shares of the asses:ee in that sum was 
assessed unders. 34, Income Tax Act. The 
contention put before the Income-tax Officer 
was that the partnership itself ought not 
tu be assessed and it appears also that the 
Advocate who appeared before the Income- 
tax Officer, Rangoon, who had charge of 
this matter admitted that the individual 
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partners should instead be assessed. In 
any case, quite apart from the admission 
made, the Income tax Ojficer, Rangoon 
held, following the decision in Martin & 
Co. v. Commissioner of Income-tax, Bengal 
(1), that the contention of the assesses was 
correct and that the partnership was not 
liable to be assessed to income-tax. The 
Income-tax Officer here then proceeded to 
assess the partners individually. The con- 
tention raised before us is that they are not 
liable to be so assessed; and it was stre- 
nuously argued that upon the authority of 
the case already referred to, this being a 
remittance from a separate entity, namely 
the Saigon partnership to another entity, 
namely the Rangoon partnership, the part- 
nership was not liable to be assessed. From 
this Mr. K.S. Krishnaswamy Aiyengar who 
appeared on behalf of the ussessee con- 
tended that the partners also could not be 
assessed though he conceded that this sum 
could not escape assessment but was quite 
unable to state upon whom the assessment 
was to be made other than the individual 
partners or the partnership. His argu- 
ment was this, that this was a remittance 
of a lump sum of profits and until there 
had Leen an allocation amongst the partners 
of tkeir shares in those profits, the in- 
dividual partners could not be held to have 
received those profits and that until there 
an allocation, it could not be 
said that there was any receipt by them 
of the profits. He relied upon the decision 
of this High Court in S. L. S. Chettiappa 
Chettiar v. Cummissioner of Income-taz, 
Madras (2). 

The answer to this contention seems to 
me to be this, that there was admittedly 
a receipt in British India of profits gained 
abroad. By whom were those profits 
received? Ifthe contention of the assessee 
before the Income-tax Officer was correct, 
then those profits were not received by 
the partnership in such a way as to render 
the partnership itself assessable. But as 
those profits had been received, they must 
have been received by somebody. The 
only other alternative is, that they were 
received by the partners individually and 
there does not seem to be any other possible 
alternative. If the partnership itself is not 
assessuble, clearly, in my view, the in- 
dividual partners are, Although it may 
be true that they have not received the 


(1) (1930) 4 IT O 478. 


(2) 4 I TO 188; 122 Ind. Cas. 349: AIR 1930 Mad. 
ee W 215; Ind. Rul. (1930) Mad. 317; (1930) M 
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money into their own hands, the receipt 
of this money by the partnership was a 
receipt on behalf of the partners and if, 
as is contended by the assessee, the decision 
in S. L. S. Chettiappa Chettiar v. Commis- 
sioner Income-tax, Madras (2), goes to the 
length of saying that until thereis an 
allccation amongst the partners of the 
profits, there can be no receipt, with great 
respect, 1 feel myself unable to agree 
with it. The deed of partnership of the 
Rangoon business sets out the shares to 
which each of the three partners is entitled 
and the money having been received by 
the partnership on behalf of the partners, 
it is merely a matter of arithmetic to 
ascertain what the share in those profits 
of each of the individual partners is. 
There is. nothing in the Income Tax Act 
which says that a partnership or a firm is 
to be assessed first. Hither tho firm itself 
is liable to be assessed or its individual 
partners. In this case an attempt wag 
made to assess the firm and yielding to 
the contention raised by the assessee, the 
firm was absolved from assessment and the 
individual partners were sought to be assess- 


ed. ` 

T think that the Income-iax Officer was 
mistaken in holding that the partnership 
was not liable to assessment in respect 
of these profits as in my opinion Martin’s 
case (1), already referred to does not touch 
this point at all. These profits, therefore, 
. és¢aped assessment in the hands of the 
fitm and it was open to the income-tax 
authorities to assess the partners individu- 
ally. It seems to me that if any authority 
for ‘such a procedure is needed, it is to 
be found in the decision in Neemehanda 
Daga v. Commissioner of Income-tax, Bengal 
(3).. In my view, the assessée was clearly 
assessable to income-tax in respect of his 
share in the sum of Rs. 59,968. The ques- 
tion must, therefore, be answered in the 
affirmative. The Commissioner of Income- 
tax will get Rs, 230 cosis. 

King, J.—I agree. 

-Gentle, J.—I agree. 

N.*D. Answered in affirmative. 

(3) 51 TC 206; 134 Ind. Oas. 931; A IR 1931 Cal. 


686; 58 O 1204; 35 O W N 534; Ind. Rul. (1931) Cal. 
931 {F B). 
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_, RANGOON HIGH COURT 
Crimiral Appeal No. 454 of 1937 
June 1, 1937 
Rosgrts; O. J. 
NGA SHWE BRA U—APPELLANT 
VETSUS 
Tus KING—Oppositge Party. 

Penal Code (Act XLV of 1860), s. 382—No proof of 
any preparation on part of accused to commit any 
act mentioned in section—Mere possession of dagger, 
if enough justification for conviction under s. 382. 

The accused entered the betel plantation with in- 
tention to commit theit and was surprised there by 
the owner and the ‘latter’s wife. The accused had 
with him a dagger of the kind used for cutting 
palm stems by toddy extractors. The ownerof the 
plantation wasa man of 65. The accused inflicted no 
injury with the dagger, and although thus armed, 
was actually over-powered and tied up by the old 
gentleman and his wife: 

` Held, thats 382, Penal Code, had no application 
in this case. The mere possession of a dagget did 
not justify a conviction under this section, in the ab- 
sence of any proof of any preparation to cause any of 
the acts mentioned in the section. 


C. A. from anorder of the Second, Addi- 
tional (Special Power) Magistrate, Kyauk- 
pyu, dated April 5, 1937. : 

Judgment.—Tue appellant was convict- 
ed under s. 382, Penal Code, for commit- 
ting the theft of betel leaves from the 
Plantation of Nyo Tun Aung after having 
made preparation for causing death or 
hurt or restraint in order to commit the 
theft, or to effect escape or to retain the 
property stolen and was sentenced hy.the 
Second Additional Special Power Magistrate 
of Kyaukpyu to five years rigorous imprison- 
ment. The facts are that appellant entered 
the betel plantation and was surprised 
there by the owner Nyo Tun Aung and 
the latter’s wife during the afternoon at 
about 4 p.m. He had with hima dagger 
of the kind used for cutting palm stems 
by toddy extractors: The owner of the 
plantation is 65. He inflicted no injury 
with the dagger, and ulthough thus armed 
was actually over-powered and tied up by 
the old gentleman and his wife. He did, 
however, throw stones at Nyo Tun Aung 
which caused abrasions of the arm and 
shoulder. 

Section 382 has no application im this 
case. It is trus the appellant hada dag- 
ger, but no proof of any preparation to. 
cause any of the acts menticned’in the 
seclion was forihcoming. The mere pos- 
session of a dagger dues not justify a con- 
viction under this section. [tis said that 
he tried to make a cut with if at Nyo Tun 
Aung, but no independent witness has de- 
clared that he saw the betel vine post 
alleged tohave been cut with the dagger 
when the blow missed Nyo Tan Aung. 


1938 


The fact that this old gentleman and his 
wife were able to tie up the accused 
despite his weapon shows that whatever 
attempts at violence he made were quite 
ineffectual. The sentence passed, with all 
Tespect to the learned Magistrate, is out 
of all proportion to the offence committed. 
The order of the Court is that the convic- 
tion recorded under s. 382 be quashed 
and a conviction under s.379 for theft of 
betel leaves (which he had cut from the 
vine) be substituted. Having regard to 
the circumstances attendant upon the com- 
mission ofthe offence, the proper sentence, 
which the Court now substitutes, for the 
sentence “of five years’ rigorous imprison- 
ment passed by the learned Magistrate, 
is one of nine (9) months’ rigorous im- 
prisonment, 


D. : Sentence reduced. 


ee 


MADRAS HIGH COURT 
Crimiaal Revision Case No. 576 


and 
Oase Referred No. 29 of 1937 
October 7, 1937 
Newsam, J. 
In re T TIRUMALAI MUDLIAR 
<. — AOOUSED 

Motor Vehicles Act (VIII of 1914), ss. 11, 16— 
Motorist from outside British India not evading 
licence-fee but offering to pay iton spot—Prosecu- 
tion without service of notice under rules framed 
under s, 11—Legality. 

A motorist coming from Bangalore made no attempt 
to evade payment of ths British licence-fes, He 
offered to pay the entire quarterly tax on the spot 
and he did pay it to the Magistrate: 

Held, that to prosecute him thereafter was ille- 
gal, for as a matter of fact by rules framed] under 
6, 11, Motor Vehicles Tax Act, the proper procedure 
‘was to servea notice onthe motorist calling him to 
way the tax within seven days: 

Held, also, ignorance of the law is no defenca for 
persons accused of breaking ths law, but igaorance 
wo the part of those who have to administer tha law 
s quite inexcusable. 

Cr. R. U. mide by the District Magis- 
wahe, Chittoor, dated August 15, 1937. 

. Phe Pablie Prosecutor, for the Crowa. 

‘Order.—The: conviction and sentence 

are Clearly illegal and must be set aside. 
[he motorist in this case coming from 
Bangalore made no attempt to evade pay- 
~ent of the British licance-fee. He - offered 
0 pay the entire quarterly tax on the spot 
nod he did pay itto the Magistrate. To 
yrosecute him thereafter was illegal, for 
us a matter of fact by rules framed 
ander s.11, Motor Vehiclés Tax Act, the 

x p r procedure was to serve a notice on 

he motorist calling upon him to pay the 
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tax within seven days. G. O. No. 2464, 
dated September 28, 1936, allows a period 
ie seven days’ grace for payment of the 
ax. 

Ignorance of the lawis no defence for 
persons accused of breaking the law, but 
such ignorance on the part of those who have 
to administer the law is quite inexcusable. 
The prosecution was unimaginative in any 
case. I accept this reference and set aside 
the conviction, The fine,if paid, will be 
refunded. 


N-D. Conviction set aside. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 453 of 1933 
April 17, 1936 
Stong, O. J. 

SIDN ATH—DEFSNDANT —ÅPPELLANT] 
VETSUS 

Musammat JASODA BAI— 
RESPONDENT 

C. P. Tenancy Act ‘I of 1920), Policy of Act— Right 
of proprietor —Occupancy rights in sir —Policy, if 
can be defeated by gift and surrender—Deed —Con- 
struction—Gift—Rutes of construction of wills by 
male in favour of female, if canbe applied to deeds of 
gift by Hindu woman to her grand-daughter. 

Whenever it appears that a transaction is void as 
contrary to the policy of a statute, the Court should 
take notice of the nullity and prceceed accordingly. 

The policy of the O. P. ‘l'enancy Act isto secure and 
preserve to a proprietor whose proprietary rights are 
transferred otherwise than by gift or by exchange bet- 
ween co-sharers, aright of occupancy in his sir lands 
and that such right of occupancy is by the Act sccured 
and preserved to the proprictor, wif) becomes by a 
transfer the ex-proprietor, whether he wishes it to be 
secured and preserved tohim or not and notwith- 
standing any agreementto the contrary between him 
andthe transferee. This policy cannot be defeated by 
giving and then as part of the same transaction sur- 
rendering. Moti, Chand v. Ikramullah Khan (l) 
applied. 

Rules forthe construction of wills made by a male 
in favour of a female do not necessarily apply to gifts 
inter vivos made by a Hindu woman to her grand- 
daughter. The presumption in the case of a will made 
by a male in favour of a female turns on the estate 
which, onthe death of the male, a woman normally 
takes. In the case of a dd of gift inter vivos, it is 
necessary toconsider the terms of the gift and only 
in cases of ambiguity to fall back upon the surround- 
ing circumstances. The rules of construction in the 
case of wills and deeds are different in many respects, 
Where the operative words in the deed of gift are; 
“I have gifted away to her all my rights and 
privileges pertaining to the above estate, that is all 
the rights which I hold at present. No person 
whosoever has anyclaim to this share, gifted away ; 
nor shall anybody have any hereafter,” the dead 
amounts to a gift of all the right, title and interest, 
whatever that may be. Mahomed Shumshool Hooda 
v. Shewukram (2) and Radha Prasad Mullick vy. Rant 
Mani Dassi (3), referred to, 
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S. O. A. from the appellate decree of the 
Court of the Additional District Judge, 
Bilaspur, dated August 16, 1933, in O. A. 
No. 45of 1933, reversing the decree of the 
Court of the Ist Sub Judge, tecond Class, 
Bilaspur, dated January 30, 1933,in C.S. 
No. 89 of 1932. 

Mr. G. R. Deo, for the Appellant. 

Mr. Fida Hussain, for the Respondent. 

_Judgment.—In my opinion so far as 
sir land is concerned, this appeal fails. 
The argument proceeds on the basis that 
under the O. P. Tenancy Act proprietary 
Tights in sir land can be transferred only 
with the sanction of the Revenue Officer 
which admittedly was not obtained here. 
It is urged, however, that if such sanction 
is not obtained, the proprietor becomes 
expropriated but retains right of occupancy. 
That right of occupancy cannot be trans- 
ferred but can be surrendered to the mal- 
guzar. It is further urged that on the donee 
being putin possession the donee became 
the malguzar and thereupcen the surrender 
operated to divest the plaintiff donor of 
her rights as occupancy tenant. 

Here the essential facts are that the 
plaintiff became entitled to a certain village 
share (not here now in contest) sir and 
khudkasht lands. She later executed a 
deed of gift (Ex. D-2) and, Iam told, at 
the same timea deed of surrender (not in 
the paper-book) in favour of her grand- 
daughter whose father was dead. The de- 
fendantis the daughter's husband. The 
daughter died. The defendant said there- 
after the plaintiff gave him the land by a 
form of gift by solemn vow called sankalp. 
That the plaintiff denies and seeks pos- 
session of the lands alleging that the gift 
was forthe daughter's life only. The trial 
Court dismissed the claim. The Appellate 
Court refused to consider the question 
whether such a gift and surrender were 
void as contrary tothe O. P. Tenancy Act 
on the ground that the claim was not based 
upon the gift being void, but reversed the 
trial Judge’s decree on the ground that the 
gilt was of a lile-estate only. 

I am of the opinion, however, that when- 
ever it appears that a transaction is void 
as contrary tothe policy of a statute the 
Court should take notice of the nullity and 
proceed accordingly. In my opinion this 
case falls directly within Moti 
Ikram-ullah Khan (1) where the Judicial 

(1) 39 A 173;39 Ind. Cas. 454; 15 A ; 

388; 31 a LT 267; 32 ML J 383; 21 6 Wes A 


Bom. L R 433; 26 O L J 24: (1917) M WN 453; 44 TA 
54; AIR 1916 P oP O. ; i 


srbwata v. sisoba Bai (NAC) 
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Committee observed (their Lordships were 
dealing with the Agra Tenancy Act which 
on this point pursues a similar policy): 

“It cannot be doubted that the policy...... ...is 
to secure and preserve toa proprietor whose pro- 
prietary rights ..... ..are transferred otherwise 
than by gift or by exchange between co-sharers 
a right of occupancy in his sir lands...,,.. and 
that such rightof occupancy is by the Act secured 
and preservedto the proprietor, who becomes by a 
transfer the ex-proprietary, whether he wishes it to 
be secured and preserved to him or not and not- 
withstanding any agreement to the contrary between 
him and the transferee.” 

Their Lordships had already pointed 
out that this policy could not be defeated 
by selling and then as part of the same 
transaction surrendering. Substitute for 
“gelling”, “giving” and one immediately 
has the present case. 

As regards the khudkasht land, the 
plaintiff's right depends upon whether the 
gift were absolute or for a life estate. 
The plaintiff lays stress on Mahomed Shum- 
shool Hooda v. Shewukram (2). That case 
was a case of adevise by will by a male 
to his widow. The rule there laid down 
forthe construction of wills was applied 
to the case of a daughter by the Judicial 
Committee in Radha Prasad Mullick v. 
Rani Mani Dassi (3). I do not, however,. 
considerthat rules for the construction of 
wills made by a male in favour of a female 
necessarily apply to gifts inter vivos made- 
by a Hindu woman to her grand-daughter. 
The presumption in the case of a will 
made by a male in favour of a female 
turns on the estate which, on the death 
of amale,a woman normally takes. In 
the case of a deed of gift inter vivos, it is 
necessary to consider the terms of the gift 
and only in case of ambiguity to fall 
back upon the surrounding circumstances. 
The rules of construction in the case of 
wills and deeds are different in many res- 
pects. The operative words in this deed 
are: 


“I have gifted away toher all my rightsand 


privileges pertaining to the above estate... that 
is allthe rights which I hold at present......No 
person whosoever has any claim to this share, 


gifted away; nor shall anybody have any here- 
after.” 

That appears to me quite clearly to 
amount to a gift of all the plaintiff's 
right, title and interest, whatever, that may 
be. Thereafter whoever else may claim, 
she may not. To that extent the claim 


fails and the appeal succeeds. 
(2)21A7; 14 BL R 226; 22 W R 409; 3Sar. 405 


0). É 

RA 35 O 896; 120W N 72% 35Ï A 118; 4 MLT 
23; 18 M L J 287; 5A L J 460; 10 Bom. L R604; 8 Q 
L J 48 (P 0). ir en 
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. ås tothe point relating to gift by oath 
(sankalp) that is obviously a i far 
as the sir land is concerned and in view of 
‘the above does not arise so far as khud- 
kasht land is concerned. 


Proportionate costs throughout. 
D. Appeal succeeds. 


—_. 


MADRAS HIGH COURT 
Civil Appeal] No. 581 of 1930 
August 7, 1936 
VARADAOHARIAR AND Mookert, JJ. 
KIZHEDATH PAPPI AMMA AND 0THERS— 
APPELLANTS 


versus 
RAMA [YER AND 0OTHERS— 


: RESPONDENTS 

Promissory note—-Endorsee not shown as holder in 
lue course—His rights under note—Malabar Law— 
Tarwad—Karnavan— Decree against — Execution 
against tarwad—Execution of promissory note by 
karnawan—Kzecution, when in representative capa- 
vity—Suit by junior members for removal of 
darnavan—Subsequent quarrel among themselves— 
dome borrowing money for conducting litigation, ete. 
—No accounts kept—Suit by creditor—Decree against 
arwad claimed—Compromise—Execution of pomis- 
ory note by the then karnavan and some others— 
Teld, compromise was not bona tide and not binding 
n tarwad—Civil Procedure Code (Act V of 1908), 
). XXIII, r. 3—Suit on note—Binding character of 
lebt, if can be gone into. 

here an endorses of a promissory note is not 
« holder in due course, he is entitled only to such 
sights as the endorser had. [p. 148, col. 1] 

In the case of a tarwad,a decree obtained 
sgainst the karnavan as such could be executed 
ainst the tarwad properties, Such a decree is more 
nalogous to a decree against a Hindu father, than 
© one against one of several undivided brothers, 
or the junior members have no separate interests, 
r shares inthe tarwad property. In determining 
vhether a decree was obtained against a karnavan 
8 representative of the tarwad, Courts have to 
tttach more importance to the nature of the debt 
nd the substance of the claim and not insist upon 
my particular form of words in the frame of the 
ait. No useful purpose will be served in such 
ses by relegating the consideration of the question 
the binding character of the debt to the stage of 
xecution proceedings even if this could be legally 
one or to a separate suit. [p. 144, col. 2; p. 149, col. 1, | 

Moser referred to.] 

order that a pro-note executed by a karnavan 
hould be ina representative capacity, it is suffici- 
‘at that the execution in the character of karnavan 
s Clearly tndicated somewhere in the note, and it 
4-Dot necessary that the signature should purport 

) be as karnavan. [p. 119, col. 1] 3 
Held, that the person executed the promissory 
ate in a representative capacity, who was described 
3 karnavan and manager of the tarwad though it 
‘as not signed by him as such, specially when in 
-alabar, it is generally believed that if the karnavan 
ad the senior anandravan join ina transaction, it 
4 some guarantee that it is one binding on the 
arwad, [ibid.] 

Where a claim sustainable against a tarwad is 
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withdrawn on the execution of a pro-note by the 
karnavan, the note ig binding on the tarwad. 

Junior members of a tarwad filed a suit for 
removal of their karnavan for mismanagement. 
Subsequently these members fell out among them- 
selves. Senior ananiravan and others borrowed 
money for litigation and maintenance. There was 
no account showing how the money was expended. 
The creditor in the suit by him for his money, 
prayed for a decree against the tarwad property. 
The suit was compromised by the anandravan 
who was the then karnavan and three others: 

Held, (i) that the binding character of the debt 
as against the tarwad was to be determined with 
reference to the nature cf the original consideration 
and that the debt was not binding on the tarwad ; 
[p. 152, col. 1) 

tii) that the compromise by which the note was 
executed wag not & bona fide one, especially when 
some of the members had not participated, [ibid.] 

(iii) that the debt was not for the preservation of 
the common property, [p. 153, col. 1.] 

(iv) that even assuming that junior members may 
in certain circumstances impose a liability on the 
tarward even in respect of their individual borrow- 
ings, still the plaintiff failed to show what portion 
of the suit claim could be held to have been bor- 
rowed for such purposes, and that, therefore, the 
tarwad was not bound. Rama Karup v. Shekara 
Kuru (23, and Kunhanna Rai v. Manku Chetty (24), 
distinguished. [p. 153, col 1j 

(v) thata dismissal under O. XXIII, Civil Pro- 
cedure Code, does not amount to an adjudication 
but only precludes the institution of a second suit on the 
same cause of action, But the suit on the pro-note 
executed on the compromise, was on an independ- 
ent cause of action und the binding character of the 
debt could be gone into. |p. 152, col, 2] 


O. A, against a decree of the Sub-Judge, 
Oalicut, dated January 3, 1930. 

Messrs. K. Kuttikrishna Menon and P. 
Narayana Nair, for the Appellants. 

Messrs. K. P. Ramakrishna Ayyar, K. 
S. Rama Menon and V. Rajagopalachari, 
for the Respondents, 


Varadachariar, J.—This is an appeal 
by defendants Nos. 6 to 9 against that 
portion of the lower Court's decree which 
the properties of the appellant’s tarwad 
liable to satisfy the plaintiff's claim under 
a promissory uote (Ex. A) executed by 
defendants Nos.1to4 in favour of defend- 
ant No.5 and endorsed over by him to 
the plaintiff. The suit was in the first 
instance instituted against the executants 
alone; but as defendant No. 1 was also 
the karnavan of the tarwad, and as the 
plaint alleged that the promissory note 
has been executed for tarwad necessity, 
the plaint prayed specifically for a direc- 
tion for payment of the debt out of the 
tarwad properties. Defendant No. 1 denied 
the allegation that the note was executed 
for tarwad necessity. It, however, appears 
to have been considered safer to have this 
question of tarwad necessity raised by some 
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of: the other members of the tarwad: the 
appellants were, on their own application, 
added as defendants Nos. 6to9 and they 
put the point of tarwad necessity definitely 
in issue. 

Questions were also raised as to whether 

_ the endorsement in favour of the plaintiff 
was supported by consideration and whe« 
ther the plaintiff was a holder in due 
course. The lower Court held that in the 
circumstances a finding on these questions 
was unnecessary. We do not see how the 
question of ‘holder in due course’ would 
have any bearing on the question as to 
the liability of the tarwad properties, for 
that will always depend on proof as to 
the nature and purpose of the debt. 
However, we are not satisfied that the 
plaintiff was a holder in due course and 
we are of opinion that the plaintiff is 
entitled cnly to such rights as defendant 
No. 5 had. The point for determination 
in the appeal is accordingly that raised 
by the first issue, namely whether the 
suit pro-note is binding on the tarwad. A 
contention was advanced before us on 
behalf of the appellants that even if 
defendant No. 5 could have proceeded 
against the trawad property for the recovery 
ct the debt evidenced by the suit note, 
the plaintiff who is merely an endorgee 
of the note and not an assignee of the 
original debt, must be limited on the 
note and was entitled to a decree only 
against the executants. It was also argued 
that Ex. A had not been executed by 
defendant No. 1 in his capacity as karnavan 
and that reference to him in the body of 
the note as karnavan and manager of the 
tarwad, must be taken to be merely 
descriptive. Lastly, it was said that the 
suit had been framed only as an action 
on the Promissory note and not as one on 
the original debt or consideration. These 
questions do not appear to have been 
argued before the lower Oourt; but as 
they are substantially questions of law, 
arising on the language of the plaint and 
the suit note, we allowed them to be argued 
at some length. f 

Notwithstanding the principle recognized 
in Sadasuk Janki Das v. Sir Kishen 
Pershad (1), 


° 605; 
LR (P O) 37; (1919) M WN 310; 23 O W N 937; 10 
L W 143; 12 Bor. L T 160 (PO. 


Pappi AMMA v, RAMA IYER (MADR,) 


1181604 


decree against the executant but may alsc 
include relief against the properties of € 
partnership joint family, or trawad which, 
under the substantive law governing the 
executant, will be liable for the debt: see 
Krishnanand Nath Khare v. Raja Ram 
Singh (2), and the cases there referred to. 
The narrower view laid down in Man- 
chersha Ardesar v. Govind Ganesh Joshi 
(3), is not reconcilable with the assump- 
tion underlying the recent judgment of 
the Privy Council in Abdul Majid Khan 
v. Saraswathi Bai (4), which proceeds on 
the footing that a promisee from one of 
several partners may, in certain circum- 
stances be entitled to relief against the 
partnership prcperty. There is an obvious 
difference between the class of cases dealt 
with in Krishnanand Nath Khare v. Raja 
Ram Singh (2), and cases of agency; in 
the latter, the undisclosed principal must 
be held personally liable, if at all, whereas 
in the former, the plaintiff merely seeks 
in the suit an adjudication that the 
liability is of such a character that the 
interests in certain common property, even 
of persons who are not parties to the note 
are liable for the debt. In the case ofa 
tarwad, it has been held that a decree 
obtained against the karnavan as such could 
be executed against the tarwad proper: 
ties: see Ittiachan v. Vellappan (5), Govinda 
v. Krishnan (6), and Manakat Velamma 
v. Ibrahim Lebbe (7), such a decree is 
more analogous to a decree against a Hindu 
father, than to one against one of several 
undivided brothers dealt with in Vira- 
ragavamma v. Samudrala (8), Laxman 
Nilkant v. Vinayak Keshav (9), and 
Namdev Tukaram v., Vishnu Chintaman 
(10), for the junior members have nc 
separate interests or shares in the tarwad 
property. 

In determining whether a decree was 
obtained against a karnavan as representay 

(2) 44 A 393; 36 Ind. Cas, 150; AI R1922 Alr 
116; 20 ALJ 233. . 

(3) A IR1930 Bom. 424; 128 Ind. Cas. 43; 3% 
Bom. LR 1035; Ind. Rul (1931) Bom, 27. 

(4) A IR 1934P O 4; 147 Ind. Oas. 1°61 1 A 
$0; 30 N LR 60; 10 O WN 1281; 6 RPC 48; 66 
M LJ 65; 39 LW 72; 58 OL J 548; (1934) A L JÁ 
79; 15P L T 99; 35P LR 10; (19384) Me W N, 4 
36 Bom LR 225,38 O W N 201,17 NL J h 


(5) BM 484. 

(6) 15 M 333. 

(7) 27 M 375. 

(8) 8 M 208. 

(9) 40 B 329; 33 Ind. Cas. 956; A IR 1916 Bom 
262; 18 Bom. L R 52. ; 

(10) 26 Bom. LR 497; 80 Ind. Cas. 425; A I R 192s 
Bom, 395. 
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Kive of the tarwad, Courts have attached 
nore importance to the nature of the debt 
and the substance of the claim and have 
woot insisted upon any particular form of 
swords in the frame of the suit. No useful 
peurpose will be served in such cases by 
welegating the consideration of the ques- 
Mion of the binding character of the debt 
“o the stage of execution proceedings even 
f this could belegally done or to a separate 
wuit. Reliance was placed on the decision 
Jovindan Nair v. Nanu Menon (11), in 
mupport of the contention that except 
«vhere the note had been executed in terms 
making it eclear that the karnavan was 
xecuting it in his representative capacity, 
KO relief could be had either in the suit 
r in execution proceedings against tarwad 
roperties. This decision has been ex- 
Mained in Nachiappa Chetty v. Dakshi- 
amurthy Servai (12), and Thankammal 
ayamkar Amma y. Kunhamma (13). As 
szinted out in Padma Krishna Chettiar 
Nagamani Ammal (14), the Indian 
egotiable Instruments Act has in s. 23 
wecially dealt only with cases of agency 
id contains no express provision (like 
iat in s. 26, Bills of Exchange Act) in 
spect of all cases of execution in a 
ypresentative capacity’. 
Even in cases of agency, the Indian Act 
s been held only to reqnire that execu- 
n in the character of an agent should 
clearly indicated somewhere in the 
Ke and it does not insist that the signa- 
e should purport to be as of agent. 
it were necessary to decide the ques- 
©, we should ba prepared to hold that 
. A Contains sufficient indication that 
‘endant No. 1 became a party to it in 
representative capacity. In coming to 
lecision on that point, it must be re- 
mbered that defendant No. 1 had little 
no separate property of his own, that 
3 Of the anandravans were parties to 
A, and that in Malabar it is generally 
‘eved that if the karnavan and the 
‘or anadravan join in a transaction, it 
ome guarantee that it is one binding on 
darwad. 
« the above view, it is not necessary 
Niscuss the apparent conflict between 
"arama Chetty V. Seshiah Chetty (15), 
) 27M LJ 595; 26 Ind. Oas. 750;A IR 1915 
618; (1914) M W N 789, 
) (1915) M W N217; 28 Ind. Cas. 345A I R 


"Mad. 424: 17 M L T 232, 
5. 37M L J 369; 53 Ind. Cas. 878; AIR 1919 


70, 

* 39 M 915; 30 Ind. Cas, 574; A I R 1915 Mad. 
8M L T216. 

a (1912) M W N 1011; 17 Ind. Oas, 417, 
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Shanmuganatha Chettiar v. Srinivasa Ayyar 
(16) and Poturaju Seshayya v. Pillar 
Sanjivarayudu (17), on the one side and 
Ayyasami Pillai v. Guruswani Naicker 
(18), and Nataraja Naicker v. Ayyaswami 
Pillai (19), on the other, as tothe rights 
of an “endorsee'of a note (as distinguished 
from a regular assignee) to obtain a decree 
against the properties of non-execulants ; 
because appellant’s learned Counsel admit- 
ted that if the note had been executed 
in a ‘representative’ capacity, the endorsee 
could also proceed against the executant 
as a representative of the tarwad. Nor 
is there much substance in the objection 
about the frame of the suit, because the 
plaint clearly asks for relief against the 
properties of the tarwad and it is for 
this very reason that the appellants in- 
tervened in the suit. 

For the determination of Issue No. 1, it is 
necessary to refer at some length to the 
transactions that led up to the suit note 
and to the circumstances in which the 
note was execuied. Itis common ground 
that for some years prior to 1915, the 
affairs of the tarwal hid been so mis- 
managed by th. then karnavan Krishna 
Menon that all the junior members joined 
in instituting a suit (O. S. No 47 of 
1915, Sub-Court, Calicut) f.r bis removal. 
It is also admiited that for the expenses of 
that suit and for maintenance and other 
necessary expenses of the tarwad during 
that time, monies had to be borrowed by 
the junior members (cf. Exs. 14 and 15). Ib 
would appear that till about the middle 
of 1916, all the junior members were 
united in their attitude against the kar- 
navan. When, in July 1916, the present 
defendant No. 1 (Kesava Menon) who was 
the then seniormost anandravan and plaint- 
iff No. 1 in O. S. No. 47 of 1915, filed a 
petition Ex. 11 praying to withdraw the suit 
on the terms of the karar Ex. 10, ths junior 
members fell out amongst themselves, 
because the other adult male members 
and afew of the female members who 
sided with them objected to the advan- 
tages which Kesava Menon sought to 
secure forhimself under the karar and to 
the favourable terms offered in return 


(16) 40 M 727; 35 Ind. Cas. 219; AI R 1917 Mad. 


38. 
108; 31 M D Z tiba Mad 350; 150 Ind. Oas. 885; (1934) 
MW N 16; 39 LW 579; 7 R M 36; 67 M L J 393. 


(18) 3 L W 463; 33 Ind. Cas. 691; A IR 1917 Mad. 


93. 
ML J 354; 38 Ind. Oas. 339; AIR 1917 
mee ba 5L W 410;0917) MW N23; 21ML T 
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therefor to the former karnavan. In 
particular they took exception to the sole 
management which Kesava Menon tried 
to obtain by the karar in contravention 
of the original understanding that the 
management should be jointly conducted 
by Kesava Menon and the next junior 
anandraran. Numerically, however, for 
the greater proportion of the members of 
the tarwad supported Kesava Menon but 
they were all female members. On the 
opposition of the dissentient members to 
the withdrawal of O. S. No. 47 of 1915, the 
suit was directed to proceed and was 
referred to a panchayat but before the 
panchayat could deal with the matter, 
Krishna Menon died and the suit termi- 
nated. ; 

If it were clearly proved that the whole 
or even a substantial portion of the 
amount sought to be recovered in this suit 
had been borrowed al a time when all the 
junior members of the tarwad were act- 
ing in concert, we should have had little 
difficulty in holding that the tarwad 
properties would be liable for tbe debt. 
The learned Subordinate Judge finds, and 
the evidence certainly leads to the con- 
clusion, that such is not the case here 
though it may be that even prior to 
the date of Ex 10, defendant No. 5 had been 
lending some monies from time to time to 
the junior members. The present defend- 
ants Nos, 2 to 4 and another junior member 
Sankunni Menon, led the dissentient fac- 
tion in the tarwad and when they re- 
solved to continue O. S. No. 47 of 1915 
they entered into an arrangement with 
defendant No. 5 for financing them for the 
purpose and also for their other expenses. 
On August 12, 1916, they executed Ex. 16, 
a registered bond for Rs. 10,000, in favour 
of defendant No. 5, stating that Rs. 5,000 
was the amount found due on the taking 
of accounts in respect of prior advances 
and that another sum of Rs. 5,000 
was to be advanced from time to time 
by defendant No.5. Defendant No. 5 would 
have it that these statements are true and 
that he did advance the second Rs. 5.000 
also; and in O. S. No. 55 of 1923 which he 
filed on that bond, he claimed to recover 
the full amount as per terms of the bond. 
He admits that the advances made by 
him from time to time were entered in a 
note-book kept by him and the entries 
were signed by one or other of the borrow- 
ing members. But this note-book has 
not been produced by him either in the 
. present litigation or in Ọ. 8. No, 55 of 
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1928. We are not prepared to accept his 
explanation that he handed over this note- 
book to defendant No. 1 on the execution of 
Ex. A. . 
That defendants Nos. 2 to 4 must have 
borrowed some monies from defendant No. € 
after they had quarrelled with defendan® 
No.1 is clear from the evidence of defend- 
ant No.1 himself and also from Ex. 5, e 
document executed by defendant No.1 ip 
favour of defendant No. 5, but net complet 
ed by registration. We are not prepared tk 
accept defendant No. 1's explanation that 
he signed Ex. 5 without reading it. It seems 
tous that we may safelv accep! the story 
set forth by defendants Nos. 2 ta4 in Ex. F 
the written slatement filed by them in O. 8 
No. 55 of 1923 to the effect tha’ in con 
nection with Ex. 16 they had altogethe: 
received only asum of Rs. 2,118-1-10. We 
are also prepared to believe that as statea 
in Ex. F this amount must have bee 
received partly for the expenses of con 
ducting O. S. No. 47 of 1915 after the 
date of the karar, Ex. 10, partly for the 
maintenance cf the dissentient memter 
of the tarwad and to some extent for th 
funeral expenses incurred in connectiom 
with the dea‘h of defendant No. 2's mothe» 
But in the absence of defendant No. 5° 
note-book or other reliable evidence givins 
details as to the advances, it is not possib} 
to say how much was required or applie: 
fcr each of the three purposes above re 
ferred to. Defendant No. 1 swears that nom 
withstanding the disputes between himseM 
and the dissentient members, he pai 
them the monies required for their mair 
tenance expenses and for the funeral ¢ 
defendant No. 2's mother. But as he has nt 
chosen to produce tle accounts which be 


admits he kept, the learned Judge right 


refused to believe his statement. 

The above, being in our opinion, the tru 
state of facts, the question arises, how f+ 
tbe amounts thus borrowed from defen» 


. ant No. 5 by defendants Nos. 2 to 4 an» 


Sankunoni Menon could be held to be a dem 


binding on the tarwad? As both partie 


found certain arguments on the circur 
stances attending the execution of Ex. A, 
will be convenient to deal with them fir: 
As stated already, O. S. No. 55 of 1923 h: 
been instituted by the present ' deferda-— 
No. 5 for the recovery of the full amoun» 


due under Ex. 16 and as he prayed for 


decree against the tarwad properties, 1 
had impleaded all the members of i 
tarwad (more than 50 in number) 

party defendants, The present defenda 
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No. 1 had become karnavan by that time 
and he was accordingly impleaded as de 
fendant No. 1 in that capacity. All the 
members of tarwad except the executants of 
Ex. 16 denied the plaintiff's right to a 
decree against the tarwad and also ques 
tioned the consideration of Ex. 16. The 
executants in their written statement 
already referred to (Ex. F) admitted 
receipt of a portion of the consideration 
and alleged that to that extent the docu- 
ment was binding on the. tarwad. On 
October 4, 1924, a petition (Ex. D) was 
filed by the plaintiff and defendants Nos. 1 
to 4 in that suit, stating that the suit had 
been compromised between them by defend- 
ants Nos. P to 4 executing tothe plaintiff a 
pro-note for Rs. 4,100. This is the note 
(Ex. A) now sued on. The petition is 
signed by the then plaintiff and defend- 
ants Nos. 1 to 4 but it is signed by a Vakil 
who appeared for Sonkunni Menon also. 
Though the petition purported to be one 
under O. XXIII, r. 3, Civil Procedure Ccde, 
it prayed that the Court may be pleased to 
record that the suit had been compromised 


as mentioned in the petition and to strike off ` 


the suit from the file. On the same day 
the Court simply passed an order “suit 
dismissed”. 

Plaintiff Witness No. 1 swears that, though 
the compromise petition and Ex. A were 
signed by only a few of tne defendants in 
that suit, the settlement was in fact agreed 
to by all the members of the tarwad. The 
learned Subordinate Judge was also inclin- 
d to believe that this must have been so; 
and in support of that view he relied on 
Kwo circumstances (1) that the settlement 
was arrived at in the presence of Mr. Raman 
‘Nair who had been Vakil for the tarwad 
for several years, and (2) that none of 
khe other members objected to the com- 


promise or claimed their costs on the 
dismissal of the suit. We are not.satisfied 
that this view is correct. It may be 


assumed that the other members of the 
Narwad must have known of the arrange- 
ment and the execution of Ex. A. But 
ave find it difficult to believe that if the 
warties had definitely agreed that the debt 
should be regarded as binding on the 
“arwad, no statement to that effect would 
nave been made in Ex. A or at least in 
she petition Ex. D. This circumstance 
assumes importance when it is remembered 
hat all the members of the tarwad had 
seen impleaded as defendants in the suit 
«nd most of them had expressly denied the 
dinding character of the debt, if any. It 
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is admitted that the junior members were 
represented by separate Vakils and it is 
not explained why those Vakils did not 
join in Ex. D, though it may be too much 
to expect the ladies to join in the execu- 
tion of the promissory note. 

The learned Judge seems to us to have 
overstressed the importance of the absence 
of any objection from the other members. 
If there was a positive statement either 
in Ex. Dor in Ex. A to the effect that the 
debt had been accepted as binding on the 
tarwad, it would be reasonable to draw 
some inference from the fuilure of the 
junior members to take exception to such 
a recital. Butin the absence of any such 
statement, the junior members might well 
have been content to allow the matter to 
remain where it was. Nor doesit appear 
to us proper to stress the point of the 
knowledge of Raman Nair, the tarwad 
Vakil, because in that litigation, he was 
appearing only for defendant No. 1 and the 
junior members were represented by other 
Vakils. The concurrence of the anand- 
ravans is ordinarily no doubt a matter of 
significance. But that circumstance is not 
of mach value in this case, because fcur 
of them had already undertaken liability 
under Ex. 16. There is no doubs about the 
fact that defendant No. 1 wo had not join- 
edin Ex. 16 undertovk the liability by 
Ex. A and purported to join in it as karna- 
van and manager of turwad. The learned 
Judge observes that defendant No. lis not. 
an illiterate simpleton who could have been 
easily induced tsenter into a compromise 
unless he himself wus satisied about 
its advisability and reasonableness. But 
defendant No. 1 has, by his conduct ever 
since the date of the kurar Ex. 10, shown 
himself so unreliable that we hesitate to 
attach much importance to his attitude in 
respect of any transaction. The promissory 
note which he executed to Krishna Menon, 
the former karnavan, was later on contest- 
ed and held not binding on the tarwad, 
He has given an obviously false story 
about Hx. 5 andnotwitastanding his exe- 
cution of Ex. A, he has not hesitated by 
his written statement and by his evidence 
in the present suit to repudiate liability > 
therefor. In one portion of the judgment 
the learned Judge himself observes that : 

«Wi inducement or other, defendant No. 5 
eaten ‘mucoastul in inducing defendant No. 1 to 
recognize and admit the validity of Ex. 16 by getting 
him to execute Ex. 5.” 

Lut he does not attempt to state what 
the inducement might have been, The _ 
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evidence leaves little room for doubt as to 
defendant being a mere opportunist. As 
regards his capacity, defendant No. 5 him- 
self admits in his evidence that defendant 
No. | was not considered to be a clever or 
competent man before he became karna- 
van, though he would add that after becom- 
ing karnavan he has proved himself to be 
quite capable of managing the affairs of the 
tarwad. In these circumstances it does 
not seem to us possible to hold that the 
execution of Ex. A or the circumstances 
attending that transaction have helped to 
put the liability of the tarwad on any 
higher footing than it was prior to the 
execution of Ex. A. On the other hand, 
one is almost tempted to draw an adverse 
inference from the circumstance that when 
neatly the whole tarwad had denied its 
liability in O. S. No. 55 of 1923, the plaintiff 
in that suit did not take care to put that 
question beyond reasunable doubt. It seems 
tous notimprobable that he was content 
to leave that question where it was and was 
satisfied with the liability which defend:znt 
No. 1 was prepared to undertake as karna- 
van., The result is that the binding cha- 
racter of the debt as against the tarwad 
has now to be determined with reference 
to the nature of the original consideration. 

The learned Subordinate Judge has in 
one portion of his judgment relied on the 
theory of the karnavan’s power to enter 
into a bona fide compromise. We are not 
sat-sfied that the circumstances warrant 
the application of that rule here. For rea- 
sons best known to the parties, they did not 
ask fcr a decree in terms of the compromise 
in O. 8. No. 55 of 1923, but preferred to have 
the suit struck off on the execution of 
Ex. A. It may be the Jaw that the pres 
sence of the other membersof the tarwad 
on the record as parties to the suit does not 
of itself deprive the karnavan of his re- 
presentative character cf. Vasu v. Kannam- 
ma (20), or even of his power to compro- 
mise the suit. But the non-participation of 
the other members is undoubtedly a fact 
to be borne in mind in dealing with 
the argument of bona fide compromise. 
The mere fact that the plaintiff in O. 5, 
No. 55 of 1923 gave up a large portion of 
his claim does not seem to us of much con- 
sequence in the absence of the evidence to 
show that the claim for the larger amount 
was reasonably well founded. 

On behalf of the appellants, Mr. Kutti 
Krishna Menon put forward an extreme 


(20) 51 ML J 282; 97 Ind. Oas, 551; AI R 1926 
Mad. 991; (1926) M W N 763, 
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contention that after the dismissal of 0. 8. 
No. 55 of 1923 it was not open to the plaint- 
iff therein or anyone claiming under him 
to Te-agitate the question of the binding 
character of the original debt as against the 
tarwad. We are unable to accept this 
contention. A dismissal under O. XXIII, 
Civil Procedure Code, does not amount to 
an adjudication but only precludes the in- 
stitution of a second suit on the samecause - 
of action. Original Suit No 55 of 1923 was 
founded on Ex. 16. Whereas the present 
suit is based on Ex. A. It may be possible 
to argue that ifthe liability of the tarwad 
is only in respect of the original debt and 
not based either upon Ex. 16 or up 3h Ex. A, 
the cause of action is the same for both 
the suits. Butin the view that a karnavan 
may make the tarwad liable by entering 
into a transaction, in his capacity of krna- 
van it does not seem reasonable to hold that 
Ex. A does not constitute an independent 
cause of action. $ 

It was next argued that at the time of 
the execution of Ex. A a suit against the 
tarwad on the original debt (as distinct 
from Ex. 16) had become barred by limi- 
tation and that, therefore, Ex. A could not 
be held to be binding on the tarwadas a 
document executed for tarwad necessity. 
Here again, it must be said that: if and so 
far as the claim in O.8. No. 55 of 1923 was 
sustainable against the tarwad, a note 
executed by the karnavan in consideration 
of the withdrawal of the suit would be 
binding on the tarwad, because O. 8. 
No. 55 had been instituted in time accord- 
ing tothe terms of the bond Ex. 16. 

The decision of this appéal must accord- 
ingly turn on the question whether or not 
the sum of Rs. 2,100 odd which may be 
taken to have been received under ix. 16 
by defendants Nos. 2to 5in O.S. No. 55 
of 1923 was recoverable from ihe properties 
of the tarwad. It has been argued on be- 
half of the plaintiff that though this amount 
was borrowed by junior members and not 
by the karnavan, the tarwad properties 
should be held liable therefor, because even 
junior members could pledge the credit of 
the tarwad in circumstances of necessity 
such as for the preservation of the sarwad 
property or even for their own maintenance, 
when the karnavan fails to pay for their 
maintenance. In support of this contention, 
reliance was placed upon certain observa- 
tions of Turner, O. J. in Kunhammatha v. 
Kunhi Kutti Ali (21) and of Seshagiri Iyer, 
J.in Raja of Araka} v, Churla Kunht 

(21) 7 M 233, . 
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Kannam (22). 
that the facts of this case warrant the 
application of the rule relating to debts 
incurred for the preservation of the common 
property. As observed already, the debt 
now in question must be taken to have 
been incurred after the date of the karar 
Ex. 10, and on the materials before us, 
we are not able to say that the few dis- 
sentients who attacked Ex. 10 were attempt- 
ing to preserve the tarwad properties 
rather than the 50 members who wished to 
bring Ex. 10 into force. 

The fact thatthe promote for Rs. 4,000 
then executed by the present defendant 
No.1 in*favour of the deposed karnavan 
Krishna Menon was in a later litigation 
held not binding on the tarwad dces not 
seem to us decisive on this question. As 
regards the head of maintenance expenses 
and funeral charges, we are prepared to 
assume, for the purpose of this case, that 
junior members may, in certain circums- 
tances, impose a liability on the tarwad 
even in respect of their individual borrow- 
ings. But the plaintiff has not made it pos- 
sible for us to say what portion of the suit 
claim could be held to have been borrowed 
for such purposes. Rama Karup v. Shekara 
Kurn (23) and Kunhanna Rai v. Manku Chet- 
ty, 63 Ind. Cas. 365 (24), do not afford us any 
help in the determination of this case, be- 
cause the former decision turned on the 
transferor's right as the holder of a decree 
relating to the property and the latter 
turned on the fact of the mortgagor being 
in defacto management of the common 
property. The omission of the junior mem- 
bers of the tarwad (except D. W. No. 2) to 
give evidence is of course legitimately 
open to criticism, but the onus being on 
the plaintiff, we are unable to hold on the 
evidence that Ex. A has been shown to be 
binding on the tarwad. 

The appeal is accordingly allowed and 
the decree cf the lower Court modified by 
deleting cl. (2) and by omitting from cl. (1), 
the words “and defendant No. 1 in his capa- 
city as the karnavan and manager of his 
tarwaca”. The appellants will have the 
costs of this appeal from respondent No. 7. 
In the Court below, defendant No. 1 could 
by himself have raised and did raise the 
question of the liability of the tarwad and 
there is room for the surmise of the learn- 


oie 29 ML J 632; 31 Ind. Oas. 482; A I R 1916 Mad. 
3) 21 M L J 87;6 Ind. Cas, 268; (1910) MW N 
123;7 ML T42., 
ae 63 Ind. Oas. 365; A I R 1921 Mad, 669; 30 M L 
5, 
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ed Subordinate Judge that the appellants 
merely intervened at the instance of de- 
fendant No. 1 and it is tbe latter that is 
conducting the suit on their behalf. In 
these circumstances, we do not think it 
proper to make auy order as to the costs 
of the appellants in the Court below. 
AD. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 488 of 1934 
September 8, 1937 
Niamat ULLAH AND ALLSOP, JJ. 
NAND RAM—Derenpant — APPELLANT 
versus 
Hakim SARAJ HUSSAIN KHAN— 
PLAINTIFF-—~RESPONDENT 
Transfer of Property Act (IV of 1822), s. 106— 
Land let after Act for building purposes—Presump- 
tion as to term of tenancy—Rebuttal of. 
Where land was let after the passing of the 
Transfer of Property Act, for building purposes or 
otherwise, it lies on the lessee to show that by the 
terms of the grant he was entitled to occupy the 
land in perpetuity. Unless he adduces evidence to 
rebut the presumption arisicg unders. 106 in favour 
of the lessor, he is bound to be treated as a year to 
ear or a month tomonthtenant asthe case may be, 
he fact that he holds under a building lease will 
not prevent the presumption arising in favour of 
the lessor. Afzal-un-nissa v, Abdul Karim (2), re- 
fgrred to. : 
8. U. A. from a decision of the First Sub- 
Judge, Meerut, dated February 13, 1934. 
Mr. N.C. Vaish, for the Appellant. 
Mr. Panna Lal, for the Respondent. 
Niamat Ullah, J.—This is a defendant's 
appeal arising out of a suit for eject- 
ment. The plaintiff-respondent claimed to 
be the owner of the site of a house which 
was in possession of the appellant at the 
time of the institution of {the suit. He 
allegei that the site was originally let to 
one Abdul Ghani at a monthly rent of 2-6 
and that one of the terms of the lease 
was that Abdul Ghani could be ejected on ` 
payment by the landlord of the value of 
the materials of the house which he was 
entitled to build under the lease. The 
plaintiff went on to allege that Abdul 
Ghani continued in possessioa and that 
after his death his heirs transferred the 
materials of the house to one Badlu from 
whom the same were purchased by the 
appellant under a deed dated June 17, 
1921. The plaintiff gave a notice to quit, 
but the defendant refused to vacate the. 
site by removing the materials therefrom. 
The defence was a denial of the plaintiff's 
right in toto, i 
The lower Court has found on evidence 
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i 
‘that the plaintiff-respondent has satisfac- 
torily established his proprietary right to 
the site. Another question which the 
lower Appellate Court had to consider was 
whether the defendant and his predeces- 
sors were in occupation of the site as 
-Plaintiff's tenants. It has again found on 
evidence that the Jand was let to Abdul 
Ghani as alleged by the plaintiff though 
no written lease is forthcoming. Having 
arrived at these two findings, the lower 
Appellate Court addressed itself to the 
question whether Abdul Ghani and those 
who stepped into his shoes should be con- 
sidered to be permanent tenants. It was 
contended on behalf of the defendant that 
as the origin of the tenancy was admit- 
tedly a building lease, the Court should 
presume the permanent character of such 
tenancy. The lower Appellate Court 
referred to several circumstances from 
which it inferred that the tenancy was 
not permanent. It referred in this con- 
nection to the terms of the sale deed 
in favour of the appellant which pur- 
ports to be one in respect of the materials 
of the house. The lower Appellate Court 
argued from that fact that the right of 
occupation of t e site has not been trans- 
ferred and the permanent character of 
the tenancy is, therefore, negatived. 

In second appeal it is argued by learned 
Counsel for the appellant that there isa 
presumption that alease for building pur- 
poses is permanent and that such pre- 
sumption arises in the present case. Re- 
liance is placed upon the decision of a Divi- 
sion Bench of this Court in L P. A. No.5 
of 1935, Kanhaiya Lal v. Abdullah (1) 
in which there is a passing remuk to the 
effect that there is a presumption of law 
where a permanent building has been 


errected that the tenancy is permanent. . 


The judgment does not show when the 
house had been constructed in that case. 
There was nothing to show that the site 
had been let for building purposes after 
the passing of the Transfer of Property Act, 
We emphasise this fact as, in our opinion. 
there is a material distinction bet- 
ween Cases governed by the Transfer of 
Property Act and those which are not 
governed by it. Section 2/c), Transfer of 
Property Act, excludes the application of 


that Act to 

“any right or liability arising out of a legal re- 
lation constituted before this Act comes into force, 
or any relief in respect of any such right or liabili- 
t wy 


(1) 160 Ind. Cas. 866; A I R 1936 All. 385; (1936) A 
11 J 201; 1936 AQL R'177; 8 RA 663; (1936) RD 60, 
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Section 106, Transfer of Property Act, 
lays down that: 

"In the absence of a contract or local law or 
usage to the contrary, a lease of immovable property 
for agricultural or manufacturing purposes shall be 
deemed to be a lease from year to year, termin- 
able, on the part of either lessor or lessee, by six 
months’ notice expiring with the end of a year of 
the tenancy; and a lease of immovable property for 
any other purpose shall be deemed to be a lease 
from month to month, terminable, on the part of 
either lessor or lessee, by 15 days’ notice expiring 
with the end of a month of the tenancy.” 

The result is that where land was let 
after the passing of the Transfer of Prop- 
erty Act for building purposes or other- 
wise, it lies on the lessee to show that by 
the terms of the grant he was entitled to 
occupy the land in perpetuity. Usless he 
adduces evidence to rebut the presumption 
arising under s. 106 in favour of the Jessor, 
he is bound to be treated as a year to 
year or amonth to month tenant as the 
case may be. The fact that he holds under 
a building lease will not prevent the pre- 
sumption arising in favour of the lessor. 
Ik may be that in cases in which sub- 
stantial buildings have been constructed 
by the lessee and thare is no written lease 
the burden would be light. 

As regards cases not governed by the 
Transfer of Property Act, the rule which 
has been approved of by their Lordships 
of the Privy Council in Afzal-un-nissa v. 
Abdul Karim (2) at p. 4* is as fol'ows: 

“Although the origin of a tenancy may not be 
known, yet if there is proved the fact of long 
possession of the tenure by the tenants and their 
ancestors, the fact of the landlord having permitted 
them to build a pucca house upon it, the fact of 
the house having been there for a very considerable 
time, of it having been added to by successive ten- 
ants, and of the tenure having from time to time 
been transferred by succession and purchase, in 
which the landlord acquiesced or of which he hed 
knowledge, a Oourt is justified in presuming that 
the tenure is of a permanent nature." , 

It will appear that their Lordships do 
not consider it to be an invariable rule 


. that where land is let for building purposes 


or the lessee erects a substantial building, 
the tenancy must be presumed to be a per- 
manent one. In the absence of a written 
lease, the determination of the nature of 
the tenancy rests on evidence direct or 
otherwise. It may be inferred from circum- 


(2) 47 © 1; 50 Ind. Oas. 749; A IR1919PC 11; 
461A 131; 81 P R 1919; 17 AL J 608; 33M L J 
580; 78 P WR 1919; 26 M L T 55; 23 O W N 966; 
1919) M W N 494; 30 C L J 152: 21 Bom. L R. 
91; 65P L R 1919; 1L L W 176; 13 Bur. LT 1 
(P.O). 
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stances like those mentioned by their 
Lordships that the tenancy was perma- 
nent. On the other hand, there may be 
circumstances which negative such infer- 
ence. 

In the present case the lower Appallate 
Court has definitely found that Abdul 
Ghani constructed the house in question in 
1900 long after the passing of the Transfer 
of Proverty Act. Accordingly he should 
be considered to be holding under a lease 
from month to month, terminable by 15 
days’ notice. The defendant has adduced 
no evidence to show that the tenancy was 
permanent. Indeed he denied the plaint- 
-iffs right and the fact that Abdul Ghani 
entered upon the site as a tenant. Apart 
from s. 106 there is a clear indication in 
the sale deed in favour of the defendant 
that no more than the materials of the 
house have been sold to him. Learned 
Counsel has drawn our attention to another 
recital in the sale deed in which the 
transferor declares that he has delivered 
possession of the house to the vendee. As 
against the clear statement that only the 
materials have been sold, we do not think 
that a reference to deliver possession can 
be ccnstrued as showing that the right cf 
occupation was also sold. If materials of 


a house are sold, the only manner in’ 


whic possession of the property sold can 
be given is to deliver possession of the 
house. For the reasons already stated, we 
uphold the decree appealed from and dis- 
miss the appeal with costs, 


D. Appeal dismissed. 


era rema Tama 


_ NAGPUR HIGH COURT 
First Civil Appeal No. 1-B of 1934 
March 10, 1937 
Strong, C. J. AND Niyoat, J. 

Syed FAFIR AND ANOTHER 
~- APPELLANTS 
versus 
ABDUL SAMAND KHAN—Responpent 

Givil Procedure Code (Act V of 1908), ss. 144, 145 
—Surety undertaking that if persons who had taken 
possession of some movable property in execution of 
decree which was subsequently reversed, do not return 
the same, then he would be liable personally—Inter- 
pretation—Liability arises under s. 145—Property 
returned—Decree, if can be executed against sureties 
—Property returned late—Damages resulting—Lia- 
bility of surety—S, 144, if applicable to surety— 
Scope of s. 144, stated. 


To a case of persons who become liable as ` 


sureties for the restitution of the immovable prop- 
erty taken jn execution of a decree which is 


PAPIR. ABDUL SAMAND KHAN (NAG.) 


“155 


subsequently reversed the enactment that will 
apply is s. 145, Oivil Procedure Oode. This sec- 
tion has to be applied in view of the parti- 
cular terms of the surety bond. Where the surety 
bonds recite that if the persons who had taken pos- 
session of some movable property in executionof a 
decree, which is subsequently reversed, donot re- 
turn the movable property which they had taken 
possession of, then the sareties would be liable per- 
sonally to pay a sum not exceeding Rs. 3,000, the per- 
sonal liability of the sureties is clearly contemplated 
to arise in the event of the failure on the part of 
the persons concerned, to return the movable prop- 
erty tothe restitution of which the respondent in 
appeal become entitled as a consequence of his hav- 
ing succeeded in his appeal. Where the movable 
property is actually returned to the respondent so 
far as the execution of the appellate decreeis con- 
cerned, it is complete and there is nothing left of 
the appellate decree to be executed against the 
sureties. 

Section 144 is not intended to apply to sureties 
but only tothe parties to the suit or their repre- 
sentatives The surety only undertakes to return 
the property, namely, the material object and not 
the liability for safeguarding the rights of the 
owner in respect of the property. If any loss ig 
caused tothe owner by reason of the property not 
being returned inthe condition in which it was 
when it was taken, oriffor any other reason the 
owner suffers damages, that has nothing todo with 
the execution of the decree as such. A separate pro- 
ceeding has to be started against the judgment-debtor 
for determining the amount of damages or compensa- 
tion which are consequential on the variation or 
reversal ofthe decree. Section 144 is more com- 
prehensive than s.145. The latter section speaks 
of the execution of a decree which is varied or reversed 
but the former provides for remedies by way of damage 
or compensation or mesne profits which are not 
comprised inthe decree but are consequential on 
the variation or reversal of the Subordinate court's 
decree. If s. 144 were held to apply to sureties, 
they will be made virtually parties to the suit 
which eventuality is repugnant to s 145, 

Consequently it cannot be argued on behalf of 
the respondent that the sureties stand on thesame 


. footing as the judgment-debtors and that, therefore, 


they, like the judgment-debtors, are liable not only for 
the restitution of the specific movable property but 
also for damages consequent on the failure to return 
them (bonds and pro-notes) in time to enable suits - 


_ being filed for recovering the debts due on them and 


also for the depreciation in the market price of the 
property. This would amount to seeking to make out 
the liability of the sureties inthe terms of s. 144, 
Civil Procedure Code. Ramanathan Pillai v, 
Doraiswami. Aiyaagar (1) Ram Kishun +. Lalta 
Singh (2) and Siba Singh v. C. V. R. M. Chettiar 


‘Firm (3), relied on, Raj Raghubar Singh v. Jai 


Indra Bahadur Singh (4), applied. 


F,C.A. from the order of the Court of 
the Additional District Judge, Yeotmal, 
dated January $, 1934, in Miscellaneous 
Judicial Case No. 60 of 1930. 


Mr. M. R. Bobde, for the Appellants. 
Mr. R. N. Padhye, for the Respondent. 


Judgment.— This 
execution proceedings. , 
In Civil Suit No. 9 of 19:6 certain per- 


appeal arises out of 
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sons who were non-applicants Nos. 1 and 
2 in the lower Court sued the respond- 
ent Abdul Samad Khan and two others 
for posseseion of certain movable and 
immovable property and succeeded in the 
Court of first instance. Pursuant to the 
decree they obtained from the respondent 
possession of the stock-in trade in a cloth 
shop and certain bonds and pro-notes of 
the face value of Rs. 1,818 besides some 
other property. The respondent filed an 
appeal in the Court of the Judicial Com- 
missioner and obtained an order from 
that Court ordering the plaintifis in that 
suit to furnish security to the extent of 
Rs. 3,000 for the restitution of the property 
which they had taken possession of in exe- 
cution of the original Court’s decree pass- 
ed- in their favour. 

On July 1], 1929, the appellants execut- 
ed a surety bond whereby they undertook 
to pay a sum not exceeding Rs. 3,000 in 
the event of the respondent's appeal suc- 
ceeding and tke plaintiffs in that suit not 
returning to the respondent the immovable 
property that they had taken into their pos- 
session in execution of their decree. The 
respondent succeeded in his appeal with 
the result that the decree passed against 
him was reversed. 

The Judicial Commissioner's Court de- 
cided the appeal on November 5, 1930, in 
favour of the respondent. In this appeal 
on November 29, 1930, he applied to the 
executing Court for directing the unsuc- 
cessful plaintiffs in Suit No.9 of 1928 to 
return the property that they had taken in 
execution. On O¢etober 2, 1931, and 
November 24, 1931, the plaintiffs in that suit 
returned the stock of cloth which they had 
taken in execution. ‘Thereafter on January 
4, 1932, the respondent No 1 applied to the 
Court for enforcing the liability which the 
appellants as sureties had undertaken by 
the surety bond dated July 11, 1929. On 
April 16, 1932, the bonds and the pro- 
‘notes were returned to the respondent in 
this appeal, but by that time the debts 
due on those documents had become barr- 
ed' by time. The respondent, therefore, 
wanted the sureties, namely, the appellants 
to reimburse him for the loss resulting from 
the bonds and promissory notes having be- 
come barred by time and also for the de- 
preciation in the market price of the stock 
of cloth. The lower Court held that the 
sureties, namely, the appellants were, 
under their surety bond dated July 11, 
1929, liable to pay Rs. 2,371-12 0 to the res: 
pondent, 
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It is contended on behalf ofthe sure- 
ties, who are appellants here, that they 
could not be made liable to compensate 
the defendant for any loss cecasioned to 
him by reason of the delay on the part of 
their principles in returning the instruments 
of obligation and the stock of cloth. 

Lengthy arguments were addressed on 
either side, but it appears to us that the 
question resolves itself into one whether 
the caseis governed by s. 145 only or by 
8.145 read in conjunction with-s, 144, 
Civil Procedure Code. As this is a case 
of persons who became liable as sureties 
for the restitution of the immovablg pro- 
perty taken in execution of a decree which 
was subsequently reversed, the enactment 
that will apply to this case is s. 145. 
That section provides that the decree which 
ultimately became the enforceable decree 
may be executed against the sureties to 
the extent to which they had rendered them- 
selves personally liable in the manner 
provided for the execution of decrees. 
Now this section has tu be applied in view 
of the particular terms of the surety bond. 
In the present case the surety bonds recite 
that if the persons who had taken posses- 
sion of same movable property in exec ition 
ofa decree which was subsequenti? ree 
versed, did not return to the respondent in 
this appeal the movable property which 
they had taken possession, of then the sure- 
ties would be liable personally to pay a 
sum not exceeding Rs. 3,000. Personal 
liability of the sureties was clearly con- 
templated to arise in the event of the 
failure on the part of the persons corcerred 
to return the movable property to the 
restitution of which the respondent in this 
appeal became entitled as a consequence of 
his having succeeded in his appeal. The 
movable property, namely, the bonds, pro- 
notes and the stock of cloth were actually 
returned to the respondent in this case. 
Consequently so far as the execution of the 
appellate decree was concerned, it was com- 
plete and there was nothing left of the ap- 
pellate decree to be executed against the 
sureties. But it is urged on behalf of the 
respondent that the sureties stood on the 
same footing asthe judgment-debtors and 
that, therefore they, like the judgment- 
debtors, were liable not only for the resti- 
tution of the specific movable property but 
also for damages consequent on the failure 
to return the bonds and promissory notes 
in time to enable suits being filed for re- 
covering the debts due on them and also 
for the depreciation int the market price of 
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the stock of cloth. This liability of the 
sureties is sought to be made out in terms 
of s. 144, Civil Procedure Code. In our 
opinion s. 144 was not intended to apply 
fo sureties but only to the parties to the 
suit or their representatives. The surety 
only undertakes to return the property, 
namely, the material object and not the 
liability for safeguarding the rights of the 
owner in respect of the property. If any 
loss is caused to the owner by reason of 
the property not being returned in the 
condition in which it was when it was 
. taken or if for any other reason the owner 
suffers damages, that has nothing to do 
With the execution of the decree as such. 
As the terms of s. 144 itself make it clear, 
a separate proceeding has to be started 
against the judgment-debtor for deter- 
mining the amount of damagesor com- 
pensation which are consequential on the 
variation or reversal of the decree. Section 
144 is more comprehensive than s. 145. 
The latter section speaks of the execution 
of a decree which is varied or reversed, 
but tho former provides for remedies by 


way of damages or compensation or mesne’ 


profits waich arenot comprised in the dec- 
ree but are consequential on the variation 
or reversal of the Subordinate Court’s dec- 
ree. 
ties, they will be made virtually parties 
to the suit which eventuality is repugnant 
to s 145, because it says thatthe surety 
shall be deemed to be a party within the 
meaning of s. 47 only for a Jimited pur- 
pose, namely, fcr the purpose of appeal. 
It has been held in Ramanathan Pillai v. 


Doraiswami Aiyangar (1), Ram Kishun v. ° 


Lalia Singh (2) and Siba Singh v. C. V. R. 
M. Chettiar Firm (3) that a surety does 
not become a party within the meaning of 
8. 47 only because the decree is capable of 
being executed against him under s. 145, 
although if an adverse order is passed 
against him, he has a right of appeal from 
itas if he werea party within the mean- 


ing ofs.47. It is thus clear that any 
attempt to apply s. 144 to the sureties 
would not only be contrary to the plain 


terms of that section but also be repug- 
nant to the letter and spirit of s. 145. In 
Our Opinion, therefore, it would be strain- 
ing s. 144 beyond its legitimate scope to 
seek to apply it to sureties. We are 

(3) 43M 325; &5 Ind. Cas, 363; 38 M LJ65;11 L 
W. 45; (1920) M W N 114; 27 M L T 207 


(2) 51 A 346; 112 Ind Cas, 534; AIR 1928 AlL 
527; 26-A L J,1160. : 


(3) 9 R434; 134 Ind. Oas. 509, A I R 1931 Rang 
#06; Ind, Rul, (1931) Rang, 301; 
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fortified in our opinion by the view taken 
by their Lordships of the Privy Council 
in Raj Raghubar Singh v. Jai Indra 
Buhadur Singh (4) where their Lordships 
observed that ss. 47 and 144 provide for 
the decision of questions relating to the 
execution, discharge or satisfaction of the 
decree and for restitution including the 
payment of mesne profits when a decree 
has been varied or reversed and they 
enact that any such questions should be 
determined in the suit and not by a fresh 
suit, but these sections apply only to the 
parties or representatives of the original 
parties and do not apply to sureties. | 

From the foregoing discussion it is evi- 
dent that the sureties could not be made 
liable on their surety bond either under s. 
145, Civil Procedure Code, as the movable 
property was returned, or under s. 141 as 
it does not apply to the sureties. 

The result is thatthe appeal succeeds 
and the lower Court’s order is reversed. 
The respondent will pay the costs of the 
appellants of both Courts. Counsel's fee 
Rs. 30. 

D. Appeal succeeds. 


(4) 42 A158 at p. 166; 55 Ind. Oas. 550; 220 C 
919. 60 LJ 682; 38ML J 302; 18 A LJ 263; 22 
Bom. L R 521; 46 I A 228; 13 L W 82 (P 0). 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 331 of 1936 
August 24, 1987 
SULAIMAN, C. J. AND HARRIES, J. 
BABU RAM AND OTHERS—JUDGMENT- 
DEBTORS — APPLICANTS 
versus 
MANOHAR LAI.—Dsorgs-HoLpER— 
Opposite PARTY, 

U. P. Encumbered Estates Act (XXV of 1994), 83.7, 
5—Application under s. 1, dismissed—Revision under 
8.115, Civil Procedure Code (Act V of 1908), if lies— 
Application for stay of execution under s. 7—Forum 
—Joint decree against judgment-debtors — Une 
judgment-debtor applying under s. 7—Haecution, tf 
should be stayed. vest 

No appeal lies from dismissal of an application 
under s. 7, U. P. Encumbered Estates Act. But the 
dismissal amounts to a decision of a case and the High 
Court can interfere in revision under s. 115, Civil 
Procedure Code. Buddhu Lal v. Mewa Ram Rs 
distinguished. Gobardhan Das v. Dau Dayal A 
relied on, g ; 

Applicationfor stay of the execution proceedings. 
under 6 7, U. P. Encumbered Estates Act, must be 
made tothe executing Court. | Mp 

Where there isa joint decree and therefore a joint. 
judgment-debt, the execution of that decree must ba 
stayed, even if one of the judgment-debtors applieg- 


r 
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under s. 7 of the Act, until the Special Judge has 
determined the amounts required to be determined 
by s.5. [p. 159, col. 2.] 


. ©. R. App. against an order of the Dis- 
we Judge, Bulandshahr, dated August 25, 
1936, 


Mr. Shiva Prasad Sinha, for the Appli- 
cants. 

Messrs. S. N. Seth and S. B. L. Gowr, for 
the Opposite Party. 


Order.—This is an application by the 
judgment-debtors under s. 115, Oivil Pro- 
cedure Oode. A suit was brought against 
(1) Cut-Piece Co., Ltd., (2) Babu Ram, 13) 
Shankar Lal, and (4) Raghunandan Lal 
as Proprietor of the Firm Bhup Shing- 
Bihari Lal. The suit was ultimately de- 
creed on the basis of a compromise and 
a joint decree against the Cut-Piece Co., 
Ltd., as well as the three other defendants 
was passed. It is not now necessary to go 
behind the compromise decree and try 
to find out what the basis of the claim 
was. Babu Ram, Shankar Lal and Raghu- 
nandan applied to the Collector under tke 
Encumbered Estates Act and it is not 
disputed that the Act applies to them, 
Afterwards an application was filed by 
these three persons to the execution Court 
which was executing the respondent's 
decree with the prayer that the proceed- 
ings should be stayed under s. 7, 
United Provinces Encumbered Estates 
Act. The Court summarily rejected the 
application ordering that the execution 
should proceed.* An appeal was preferred 
to the Court of the District Judge and 
along with it there was an application for 
stay, and both were dismissed by the 
District Judge. 


The judgment-debtors have come in 
revision to this Qourt, praying that the 
order of the District Judge should be can- 
celled. The position really is that we 
have before us the entire record including 
the order of the execution Court refusing 
the judgment-debtors’ application made 
unders. 7, Encumbered Hstates Act. A 
preliminary objection is taken that as there 
was a remedy by way of appeal from the 
order of the execution Court tothe Dis- 
trict Judge, no revision lies. It is, however, 
conceded that no appeal lies to the High 
Gourt. That being so, this Court 
jurisdiction under s. 115, Civil Procedure 


Code, to entertain the revision if no appeal 
lies to it. It has been held by a Fyll 


Bench of this Court in Gobardhan Das v, 
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Dau Dayal (1)-that the High Court can 
interfere in revision with the order of the 
first Court if no appeal lies tothe High 
Court. : 

The next objection taken is that the order 
passed by the execution Court was an in- 
terlocutory order refusing to stay proceed- 
ings and, therefore, no case has been decid- 
ed. It is accordingly argued on the strength 
of Buddhu Lal v. Mewa Ram (2) that 
the High Oourt has no jurisdiction to inter- 
fere. That, however, was a casein which 
an application had been made under the 
Code of Civil Procedure during the pen- 
dency of the suit. In the present c&se, the 
suit has already been disposed of and an 
application was made under s. 7, Encumber- 
ed Estates Act. This is a special Act, the 
object of which is that all proceedings pend- 
ing in any Civil or Revenue Oourt in 
respect of any debt to which the landlord 
is subject, shall be stayed. The applica- 
tion, therefore, starts a fresh proceeding and 
the dismissal of the application terminates 
the proceeding which was started by the 
application. Assson asthe application is 
dismissed, the remedy of the applicant 
comes to an end and the execution pro- 
ceedings would not be stayed with the 
result that execution would proceed against 
him. This is contrary to the express provi- 
sion of s. 7 (1) (a). Weare, therefore, of 
the opinion that the proceeding started by 
the filing of an application under this 
section is a fresh proceeding and, there- 
fore, a case which terminates as soon as - 
the application is dismissed. It follows 


-that a case has been decided within the 


meaning of s. 115, Civil Procedure Oode. 

The next objection taken to the revi- 
sion is that the application for stay should 
have been made to the Special Judge and 
not to the Subordinate Judge who was 
executing the decree. It so happens that 
the same officer is both the Subordinate ~ 
Judge as well as. the Special Judge 
Novertheless, itis true that the applica- 
tion was in form, made to the Subordinate 
Judge on the execution side and not to 
him in his capacity of the Special Judge. 
But we think that thie procedure was the 
proper procedure to adopt. Section 7 (1)° 
(a) lays down that all proceedings pending 
in any Civil or Revenue Court in respect’ 
of any debt to which the landlord is sub- 
ject, shall be stayed. It, therefore; follows: 

(1) (1932) A L J 365; 138 Ind, Ois. 583; AIR 1932 
All. 273; 54 A 573; L R 13 A 199 Rev.; Ind. Rul. 1932) 
All. 467;16 R D 293 (F B.) 7 

(2) 43 A 564; 63 Ind, Cas, 15; A IR 1921 Al, 1; 19 
A L J 558, 
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that itis the duty of the Civil Oourt in 
which the proceeding is pending to stay 
it and, therefore, the application was 
rightly made to the execution Oourt in 
which the execution proceeding was pending 
at the instance of the decree-holder. For 
the purposes of s. 7, the appropriate 
Court to which the application could have 
been made was the execution Court. 

Coming to the merits of the case, the 
main point is whether the proceeding 
should be stayed sofar as the execution 
against the Out-Piece Co., Ltd., is con- 
cerned. The decree holder having got a 
joint decree against the Cut-Piece Co., Ltd., 
as well as the three other defendants is 
trying to execute the decree in full and rea- 
lise the whole amount from the co-judgment- 
debtor, the Cut-Piece Co., Ltd. Itis urged 
before us that the object of the Act is to 


protect only encumbered estates and not 


other judgment-debtors and that accord- 
ingly no order should be passed prohibit- 
ing the execution of the decree against the 
Cut-Piece Co., Ltd. The relevant portion of 
s. 7 (1) (a) isin the following words: 

“All proceedings pending in any Civil or Revenue 
Court in respect of any public or private debt to 
which the landlord is subject, shall be stayed.” 

It cannot be doubted that the execution 
proceeding is a preceeding pending in a 


Civil Court, nor can it be doubted that it- 


is in respect of a private debt due under 


the decree dated March 10, 1936, payable | 


by the company as well as the other de- 
fendants. Nor indeed can it be doubted 
that this is a debt to which the defendants 
Babu Ram, Shankar Lal and Raghunandan 
are subject. 
and there being a joint liability, it is 
certainly a debt to which these defendants 
also are subject along with the company. 
It is, therefore, difficult to bring this case 
out of the language of the section. That 
this is the meaning of the section is made 
clear by the provisions of s. 9. Under 
sub-s. (5) (a), if one or more of several 
joint-debtors apply but all the joint-debtors 
do not apply, then the Special Judge 
shall determine the amount of the joint 
debt which is due by the debtor or debtors 
who have applied and the amount due by 
‘those who have not. applied. For the 


purposes of such determination, the joint-- 


debtors who have not applied have to be 
made parties. It is admitted that the 
Special Judge has not yet determined the 
amount of the joint debt due by the debtor 
or debtors who have applied and the 
pmount due by those who have not ap- 
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plied. There has indeed been so far no such 
apportionment. Snb-s. (b) lays down: 

“If all the joint-debtors have not applied under 
s. 4, the creditor shall have a right to recover 
from the debtors who have not applied only such 
amount on account of the joint debt as may be 
decreed by the Special Judge to be due by them,” 

It is quite clear that the creditor can 
realize only such amount on account of 
the joint debt as may be decreed by the 
Special Judge. As no such amount has 
been decreed by the Special Judge, the 
decree-holder cannot recover any such 
amount at all. The object of this provi- 
sion is to protect the landlord who is one 
of the joint debtors and execution cannot 
proceed until the joint debt has been 
determined and it had also heen deter- 
mined for how much the person who has 
applied is liable and for kow much those 
who have not appiied are liable, for the 
decree holder can realize only such amount 
as may be decreed by the Special Judge, 

If the decree-holder were allowed to 
execute his decree against the company 
and were torealize the entire amount of 
the decree, the result would be that he 
would recover the whole of the decretal 
amount before the amount payable by the 
company has been determined by the 
Special Judge and before there has been 
any apportionment. The object of the 
provisions of the Act is obviously to reduce 
the interest or to grant such other reliefs 
as are provided for therein to the landlord 
and in that way a benenfit is conferred 
upon him. If the decree-holder were to 
realize the entire decreta, amount from 
the co-debtors, then he would skift the 
burden on tothe co-debtors who may be 
unable to recover their share from the 
landlord who is protected. We do not 
think that this could have been the inten- 
tion of the Legislature in framing ss, 7 
and 9. There seems to beno doubt that 
where there is a joint decree and, therefore 
a joint judgment-debt, the execution of 
that decree must be stayed, even if one of’ 
the judgment-debtors applies under the 
Act, until the Special Judge has deter- 
mined the amounts required to be deter- 
Mined bys. >. 

We accordingly think that the Court 
below was bound to stay the proceeding 
and had no jurisdiction to go on with the 
execution in spite of the imperative provi- 
sions of s. 7. We, therefore, allow this 
application in revision and setting aside 
the order of the execution Oourt, dated 
July 24, 1936, direct that the execution. 
proceeding be stayed under s. 7, Encums 
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bered Estates Act. As the application 
was directed against the order of the Dis- 
trict Judge, we direct that the parties 
should bear their own costs of this appli- 
cation. 

D. Application allowed. 
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Limitation Act (IX of 1908), Sch. I, Arts. 182, 183— 
Applicability of Actin Shan States — Step-in-aid of 
execution—Order transferring decree for execution, 
whether step-in-aid — Fresh start of limitation under 
Art, 183—-Civil Procedure Code (Act V of 1908), 8. 42, 
O.XXI, r. 26 — Whether should be read together— 
Transferee Court, tf has jurisdiction to consider 
validity of order of transfer, 
In the Shan States, the Limitation Act as such is not. 
in £ 


sending the sume for execution to another Court is 


nob a mere ministerial act, but isa judicial act and: 
amounts toa step-in-aid of execution, from the date: 


of which the period of limitation prescribed by 
Art. 182 should be computed Chandra Nath v. 
Gurror Prosunno Ghose (5), Latchman Pundeh v. 
Madan Mohan Shye (6), Roma Nath Sen v, Gouri 
Sankar (1), Todar Mal v. Phoola Kaur (8) and. 
Ramachandra v. Krishna Lal (9), referred to. 
_ Obiter.—The crucial date from which the limita- 
tion period isto becomputed under Art. 183, Limita- 
tion Act, is the date of the last revivor, payment or 
acknowledgment and therefore, the transmission of a. 
decree for execution by another Court need not be a. 
judicial act, and, not being a revivor, is incapable: 
of giving a fresh start of life to the decree for 
- execution. 

Section 42 and O. XXI, r.26, Civil Procedute Code, 
should not be read as giving by Court which passed. 
the decree and the Court to which the decree is sent. 
for execution concurrent jurisdiction to determine: 
questions affecting the validity of a proceeding in the: 
former Court. Arjundas Bisumalal v. U Ka Ya (1), 
followed. ' 

Obiter.—Where the Oode of Oivil Procedure makes. 
provision for the executing by Courts in British. 
India of decrees of Courts in such States as Baroda, 
such decrees are executable by the British Oourts. 
provided they are executable by the Courts of Baroda.. 


O. R. App. from the order of the Small 
Cause Court, Rangoon, in Execution Oase 
No; 4938 of 1936. 

“Mr. Jagannathan, for the Applicant. 

Mr. Rauf, for the Respondent. 

_Mya Bu, J.—This case raises the ques- 
tion whether a Oourt to which a decree 
has been transferred for execution can go 
into. and.. decide whether execution of the 
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decrea has become barred by the law of 
limitation, and this question is rendered 
more interesting by reason of the fact that 
the decree is one passed by a Court in the 
Federated Shan States, to which the Indian 
Limitation Act does not apply. ‘The decree 
was about nine years old when the order of 
the Court that passed the decree for trans- 
mission to the Oourt of Small Causes,- 
Rangcon, was passed. Under O. XXI, r. 6, 
Civil Procedure Code, the Court which passed 
the decree sent to the Court, of Small 
Oauses, Rangoon, a copy of the decree, a 
certificate of non-satisfaction and a certi- 
ficate tothe effect that no order had been 
made by it for execution of the® decree. 
Afier they had reached the Small Cause 
Court, the respondent decree-holder applied 
for execution of the decree hy arrest and 
imprisonment of the jadgment debtor after 
issue of notice. Upon notice being issued, 
the judgment-debtor filed an objection 
that “the decree is time-barred’. The 
learned Small Cause Judge overruled the 
objection on the ground that where a Court 
makes an order for execution. of a decree 
and transmits the decree fcr execution to 
another Oourt, the latter Gourt has no 
power to determine whether execation ig 
barred by limitation. It is agaiaost this 
order that the judgment-debtor his filed 
this application for revision. Tne pro- 
Position that the Indian Limitation Act 
does not apply to the Shan States is hardly 
contested. Under s. 10, sub-s. (1), Burma 
Laws Act, 1898, any enactment which is 
enforced in any part of Upper Burma 
may be extended by the Local Govern- 
ment, subject to the contro] of the Governor- 
General in Council, with such restrictions 
and modifications as it thinks fit, to all 
or any of the Shan States, or to any specified 
local area in the Saan States. Sub-s. (2) 
provides: 

“Unless and until it is extended under sub-s, (1), 
‘or unless it is oxpressed by spocial mention of the 
Shan States to extend thereto, an enactment shall 
ri be in force in the Shan States or in any part 

ereol, 


Under notifications, duly made by the 
Local Government in that behalf, certain 
enactments have been extended to the Shan 
States with such restrictions or modifications 
as the Local Government thought fit. In 
the schedule of the enactments extended 
{re-produced at pp. 17 to 32 of the Shan 
States Manual), the Indian Limitation Act 
is not mentioned ; nor is it expressed in the 
Indian Limitation Act, 1908, by special 
mention of the Shan :States,. to extend to 


ot 
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those States, Consequently, the Indian 
Limitation Act as such is not in force in 
the Shan States. Whether the Indian 
Limitation Act is applicable to the locality 
in which the Court which passed the decree 
is situated or not, appears tomy mind to 
make very little difference to the answer 
that we should give to the question that is 
raised in this case. The Court to which the 
decree has been transmitted is a Gourt to 
whieh the Indian Limitation Act applies. 
Section 3% Civil Procedure Uode, 1908, 
empowers the Court in the Federated Shan 
States to send the decree for execution to 
the Smal! Oause Court, Rangoon, and 
under s. 42, the latter Court has the same 
powers of executing the decree as if it had 
been passed by itself. But the execution 
of the decree by the Court to which a 
decree has been transferred must be invoked 
by an application, and since the Limitation 
Act is applicable tothe proceedings in the 
Court of Small Causes, Rangoon, an appli- 
cation for execution must be made within 
the time prescribed by the Act. Inas- 
much as the decree is of a Oivil Court, 
not provided for by Art. 103 of the Ast, and 
inasmuch ag its execution is not barred by 
s. 48, Civil Procedure Code, the time pres- 
cribed for au application for the execution 
of the decree is regulated by Art. 182. 
Therefore, the question that falls for 
determination in this sase resolves itself 
into whether ‘the application for execution 
was made within the time prescribed by 
Art. 132, Limitation Act. The Article 
prescribes three years from the date of the 
decree or order, or from ths date of certain 
other proceedings which are enumerated 
therein, one of which is the date of the final 
order passed on an application to take 
some step-in-aid of execution of the decree 
or order. 

A point very similar to the one before us 
arose in a Single Judge case disposed of by 
Dunkley, J. iùn Arjundas Bisumalal v. U Ka 
Yal) in which the learned Judge held 
that the Court to which a decree is trans- 
ferred, could decide whether an application 


for execution made to itself was in time or. 


not, but it has no jurisdiction to decide 
whether the application for transfer was 
within time or not, and that that question 
could only be decided by the Ooari which 
passed the decree. I am of the opinion that 
that decision is correct. 

‘As has been pointed out above, under 
Art. 182, Limitation Act, the starting point 


(1) 14 R 550; 163 Ind. Ods. 403; AIR 1936 Rang. 
271; 9 R Rang. 17. 
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of the period of limitation in the present 
case is the date of the final order passed 
on an application made to take some step- 
jn-aid of the execution of the decree. As 
the Court of Small Causes, which is the 
Executing Cour: in this case, is governed 
by the Limitation Act, is could not entertain 
the application for execution if it was 
made more than three years from the date 
of such an order. It is, therefore, necessary 
to consider whether there has been such an 
order within three years before the date 
of the application fur execution. If there 
wis none, then the Small Cause Court 
must reject the application. Whether an 
application for execution is made within 
the period prescribed by law or not, is 
obviously a matter which the Court 
(governed by tae Limitation Act) to which 
a decree is transmitted for execution must 
determine for the purpose cf ascertaining 
whether or not the application is liable to 
be rejected under s. 3 of the Act. But, if 
an application for execution has bean made 
to such Court within the prescribed period 
from the date of an order upon an applica- 
tion made tn take some step-in-aid of execu- 
tion of the decree, the executing Court, in 
my opinion, has no jurisdiction to consider 
whether such order was Valid or not. 

The main authority relied on by the 
learned Advocate for the applicant, the 
judgment-debtor, is to be found in Chhotay 
Lal v. Puran Mull (2) where it is laid down 
that the Gourt to which a decree is sent for 
execution under s, 223, Civil Procedure 
Code, has jurisdiction to decide whether or 
not the execution was barred *by limitation. 
This case was decided in 1895, and s. 223 
referred to corresponds to ss. 38, 39 and 41, 
and rr. 4 and 50f0. XXI of the present 
Civil Procedure Code. The learned Judges 
followed the decision of a Full Bench of the 
same High Court in Leake v. Daniel (3) and 


observed : | 
“Section 239 enables a Court to which a decree 
has been sent for execution, on sufficient cause 
shown, to stay the execution of the decree for a 
reasonable time so as to enable the judgment- 
debtor to apply to the Court by which the decree 
was made for any order which might be necessary 
for the purposes of that execution. That section, 
however, does not deprive that Court from exercis- 
ing the same powers in executing the dere: as if 16 
had been passed by its:lfas had been conferred by 
3. 228.” Te 
Section 239 corresponds toO. XXI, r. 26 
(1) and (2), while s. 228 is reproduced in 
%42, Civil Procedure Code, 1998. Leake 
v. Daniel (3) was decided in 1868, when 


(2) 23C 39. 
13) B L R Sup, Vol. 970; 10 W R1O(F BJ) 
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the law of limitation in force and appli- 
cable to such a case was contained in s. 20 
of the Act XIV of 1859. That section ran 
as follows :— 

“No process of execution shall issue from any 
Court’ not established by Royal Charter to enforce 
any judgment, decree, or order of such Oourt, 
unless some proceeding shall have been taken to 
enforce such ‘judgment, decree, or order, or to keep 
the same in force, within three years next preceding 
the application for such execution.” 

The starting point of limitation was, 
therefore, Some proceeding begun to enforce 
the judgment, decree or order; which is 
obviously quite different from a “step-in- 
aid of execution”, which is spoken of by 
Art. 132 of the present Act. Moreover, 
while it is clear that O. XXI, r. 26, was 
designed to meet such cases as those in 
which the validity of an order made by a 
Court which passed the decree is ques- 
tioned in the executing Court. I can see no 
sufficient reason to think that s. 42 covers 
inter alia the same kind of cases. With 
all due respect, in my opinion, s.42 and 
O. XXI, r. 26, should not be read as giving 
the Court which passed the decree and the 
Court to which the decree is sent for execu- 
tion concurrent jurisdiction to determine 
questions affecting the validity of a proceed- 
ing in the former Court. 

In view of the ruling in Nachimai Achi 
v. S. N. Subramonian Chetty (4) to the effect 
inter alia that’ the Court in ordering the 
transmission of a decree acts ministerially, 
on behalf of the petitioner it is con- 
tended that an order for transmission of a 
decree for execution cannot be regarded as 
a step-in-aid of execution. The ruling is 
quite inapplicable to the present case, inas- 
much as it was made with reference to 
an order of the Chief Court of Lower 
Burma permitting execution of its own 
decree against the legal representatives of a 
deceased judgment-debtor by transmission 
of the decree to another Court, and it pro- 
ceeded upon the fcoting that Art. 183 applied 
to the case. i 

The period of limitation for applications 
to enforce a judgment, decree or order of a 
Court established by Royal Charter in the 
exercise of its ordinary original civil 
jurisdiction is provided for in Art. 183, 
which prescribes a period of 12 years from 
the time the present right to enforce the 
judgment, decree or order accrues to some 
person capable of releasing the right, pre- 
vided that when the judgment, decree or 
order has been revived, or some part ofe 


(4) 5R 775; 106 Ind. Cas, 857; A I R1928 Rang, 40; 
6 Bur. L J 229, 
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the principal money secured thereby or 
some interest on such money has been paid, 
or some acknowledgment of the right 
thereto has been given in writing signed 
by the person liable to pay such principal 
or interest, or his agent, to the person 
entitled thereto or his agent, the 12 years 
shall be computed from the date of such 
revivor, payment or acknowledgment or the 
latest of such revivors, payments or 
acknowledgments, as the case may be. 
Therefore, with reference to the enforce- 
ment ofa judgment, decree or order of a 
High Court, whether a particular proceeding 
amounts to a siep-in-aid of execution or not 
is not in question; but the cruaial date 
is the date of the last revivor, payment 
or acknowledgment and, therefore, the 
transmission of a decree for execution by 
another Court need not be a judicial act 
and, not being a revivor, is incapable of 
giving a fresh start of life to the decree for 
execution. 

As regards decrees falling within the 
purview of Art. 182, it has been heldin a 
number of cases that the transmission by 
the Court which passed the decree for 
execution by another Court is a step-in- 
aid of execution within the meaning of 
el. 5 of that Article: see Chundra Nath v. 
Guroo Prosunno Ghose (5) following Latch- 
man Pundeh v. Maddan Mohun Shye (6), 
Roma Nath Sen v. Gourt Sankar (7), Todar 
Mal v. Phoola Kaur (8) and Ramachandra 
v. Krishna Lal (9). In my opinion, there- 
fore, the order of the Court which passed 
the decree sending the same for execution 
to another Court is not a mere ministerial 
act, but is a judicial act and amounts to 
a step-in-aid of execution, from the date 
of which the period of limitation prescribed 
by Art. 182 should be computed. If this 
is the correct view to be taken, itis in- 
conceivable that a Court to which a decree 
is sent for execution can go into the 
question whether the order of transmission, 
if it has been made in accordance with 
O. XXI, r. 6, was rightly or properly 
made; because, inasmuch as itis a judicial 
act of the Court which passed the decree, 
it is inconceivable that the Court to which 
the decree is transmitted can question its 
validity. For these reasons, I hold that 
the Court to which a decree is transferred 
for execution has no jurisdiction to decide 

(5) 22 0375. 
_ (6) 60 513; 7 O L R521. 

(1) 2 OW N 415, 

(8) 35 A 389; 19 Ind. Oas. 664; 11 A L J 533. 

(9) 1 Pat, 328; 65 Ind. Oas. 332; A I R 1922 Pat, 301; 
3 PL T298, 
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whether the execution of the decree is 
barred by law by reason of the invalidity 
of the order of transmission, although such 
Court is not only competent, but bound 
to consider whether the application for 
execution made to itself is in time or not. 

In the present case, the question crystal- 
lizes into this: Was the application for 
execution of the decree presented to the 
Court of Small Causes, Rangoon, on May 
19, 1936, in time? If it was in time, 
then the Court of Small Causes must 
entertain the application. If it was not, 
the application must be rejected. Whether 
the applic&tion was made in time or not 
lepends on the date of the final order 
passed on the last application in the Court 
which passed the decree for transmission 
vf the decree, that order being the final 
order passed on the application to take a 
step-in-aid of execution of the decree. The 
late of the last order was August 9, 1935; 
hat is, less than ten months before the 
late of the application filed in the Qourt 
af Small Causes The application having 
hus been filed in time, the execution of 
he decree, which is not barred by s. 48, 
Jivil Procedure Code, is not barred by the 
aw of limitation. Tne decision of the 
earned Small Cause Judge is correct and 
here is no ground for interference with it 
m revision, The application is, therefore, 
iismissed: the petitioner to pay the res- 
sondent’s costs in this Court, Advocate’s 
3e five gold mohurs. 

Mackney, J.—To my mind the questions 
hich arise for consideration in this case 
Ke but two: (1) Whether with reference 
) Art. 182, Limitation Act, the final order 
€ a Court passed on an application made 
n accordance with law to the proper Court 
» transmit a decree for execution to 
nother Court is an order passed on an 
pplication made to take some step-in-aid 

execution of the decree of the Court, 
ad (2) whether in that case the executing 
zurt can ye-consider the correctness of 
ach an order? In regard to the first 
1estion, I think, there can be no doubt 
at such an order passed on such an 
yplication is an order passed on an appli- 
ition to take some step-in-aid of execu- 

m. On this point there are numerous 
thorities suca as Ramachandra v. Krishna 
ıl (9) and Todar Mal v. Phoola Kaur 
) and the learned Counsel for the applicant 

s not been able to quote any authorities 

the contrary; nor does he contend that 
eh an application is not a step in-aid 

execution. He has, however, referred us 


KANNAPPA v. ISUAAR SINGH 


(RANG) 163 


to Chhotay Lal v. Puran Mal (2) in which 
the headnots reads: 

“The Court to which a decree is sent for execu- 
tion under s. 223, Civil Procedure Code, has jurisdic- 
tion to decide whether or not the execution was 
barred by limitation.” 

(Section 223 of the former Civil Proce- 
dure Code corresponds with ss. 338, 39, 41 
and O. XXI, rr. 4 and 5 of the present 
Code). The decision in this case followed 
the decision in Leake v. Daniel (3) that 
when a decree has been transmitted by 
the Court which passed it to another Court 
for execution, the latter Court has jurisdic- 
tion to try whether or not execution of 
the decree is barred by the law of limita- 
tion. In Chhotay Lal v. Puran Mal (2) the 
learned Judges did not consider the effect of 
Art. 182, Limitation Act, 1903, to which 
reference has been made. At the time of 
the decision of the case in Leake v. Daniel 
(3), the law of limitation regarding these 
matters was 8. 20, Act IV of 1859, and 
in that section no reference is made to 
application to take a step-in-aid of execu- 
tion. No doubt, failing the express mention 
of an order on such an application as 
giving anew starting point of limitation, 
we should have to hold that such an 
order not being an order for execution did 
not act as arevival of the decree; and the 
executing Court would be bound to decide 
a question of limitation raised before it, 
which had not been decided by the trans- 
mitting Court. In other cases to which 
the learned Counsel for the applicant has 
referred us, namely Banku Behari v. 
Naraindas Dutt (10) and Chuttérput Singh 
v. Sait Sumari Mal (11), the decree trans- 
ferred was a decree of a High Oourt. 
In such a case different considerations 
arise, because the article of limitation 
applicable to such decrees is Art. 183 and 
in this article no reference is made to 
applications to take a step-in-aid of execu- 
tion. It appears to me, if I may say so 
with the greatest respect, that this distinc- 
tion was possibly overlooked by the learned 
Judges who decided Nachimal Achi v. 
S. N. Subramonian Chetty (4), where 
it was laid down that the Ohief Court of 
Lower Burma transmitting a decree acts 
ministerially, and it is open to the legal 
representatives to raise objections on the 
score of limitation before the executing 


(10) 54 I A149; 101 Ind. Cas. 24; AIR 1927P 0 
73; 54 O 500; 52M LJ 565: (1927) M W N 336;40W 
N 474; 31 CW N 589; 29 Bom. L R 850; 38M LT 90; 
450 L J 507; 26 L W 180(P O). 

(11) 43 O 903; 36 Ind. Cas. 602; A IR 1916 Cal, 488; 
230 L J 645; 20 0 W N 889, 
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Court. The decree in the case was a 
decree of the Chief Court of Lower Burma 
to which Art. 182, Limitation Act, would 
have applied. The learned Judges referred 
to Banku Behariv. Naraindas Dutt (10) 
which was a case which turned on an 
interpretation of Art. 183, Limitation Act. 
Tn Chutterput Singh v. Sait Sumari Mal (11), 
the distinction was recognized : see p. 924*. 
In Jeevandas v. Ranchordas (12), it was 
held that an order by a Court passing a 
decree for the transmission of a decree 
for execution to another Court is 
not an order for the execution of 
the deciee. But here again it was not 
considered whether such an order was an 
order on an application made to take some 
step-in aid of execution, and what its effect 
would be. 

In regard to the second question as to 
whether the executing Court can re-consider 
the decision of the transmitting Court, 
J agree with the view expressed by my 
learned brother Dunkley, J., in Arjundas 
Bisumalal v. U Ka Ya (1), where he points 
out that in considering the question of 
limitation the executing Oourt cannot look 
further back than the order transferring the 
decree of the Court which passed the decree, 
for an order transferring a decree is step-in- 
aid of execution and consequently provides 
a starting point for a fresh period of limita- 
tion. It was not open to the Township 
Court of Minhla (i. e., the executing Court) 
to go behind that order (namely, the order 
transmitting the decree) and decide whether 
the application for transfer was within 
time or not, as that question had been 
implicitly decided by the order transferring - 
the decree. It appears to me immaterial 
that the transmitting Court should have 
complied with the application without 
issuing notice to the opposite side, as 
O. XXI, r. 22, Civil Procedure Vode, seems 
to show that the fact that the Court has not 
issued notice before passing orders on an 
application for execution would not prevent 
that order from forming a fresh starting 
point for limitation. 

Inasmuch asthe order transmitting the 
decree does form a fresh starting poiut for 
limitation, it must be held that in passing 
such an order the Court has considered the 
question of limitation and has held the 
application to be within time. Although 
under s. 42, Civil Procedure Code, the Court 
executing a decree sent to it shall have the 


(12) 35 B 103; 8 Ind. Oas. 168; 12 Bom. L R 
844. i 
_ *Pageot 43 0,—[Hd.] 
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same powers in ekeciting such decree as if 
it had been passed by itself, it does not 
thereby obtain the powers to review the de- 
cision of another Court. If, however, after 
the decree has been received by the execut- 
ing Court, time passes in a manner which 
would make an application for execution 
inadmissible under the law of limitation, 
obviously the executing Court would have 
the power to decide the question of limita- 
tion : see also s. 48, Civil Procedure Code. 
In Sreenath Chakaravarti v. Priyanath 
Bandopadhya (13), it was held that in the 
peculiar circumstances of the case the exe- 
cuting Oourt Lad jurisdiction to go into the 
question of limitation. The facts in that 
case are not quite the same as inthe case 
before us andthe law of limitation govern- 
ing execution of the decree was provided 
for in Sch. ILI, Part 3, Art. 6, Bengal Ten- 
ancy Act; and it is expressly mentioned 
that in view of the provisions of the law 
of limitation to which it was subject, no 
step-in aid of execution would operate to 
save limitation. 

The view which I now take is that 
adopted in Soomut Doss v. Bhoobun Lall 
(14), and again in Lootfoolah v. Keerut 
Chund (15), in both of which cases one 
of the presiding Judges was J. B. Phear, J. 
who was a member of the Full Bench 
which decided the casein Leake v. Daniel 
(3). Finally, I must refer to one more 
case cited by the learned Counsel for the. 
applicant, Nabibhai Vazirbhat v. Dayabhai 
Amulakh (16). This was a case in which a 
decree passed by the Baroda Court was trans. 
ferred to the Ahmedabad Court for execu- 
tion whilst the decree was still executables 
under thelaw of limitation in force in the 
State of Baroda, but not under the law of 
limitation in force in British India. It wae 
held that the decree was incapable om 
executing in the Ahmedabad Oourt having 
been barred by the British Law of Limitatiox 
which governed the case. The decision pro- 
ceeded on the principle that suits anc 
applications must be brcught within the 
period prescribed by ihe local “Jaw o. 
the country within which the suit or th 
application is brought, that is, to say 
it is the lex fort which governs. Tha 
being so, this decree became incapabk 
of execution in British India after the laps: 

(13) 58 0 832; 132 Ind. Cas. 149; A I R 1931 Oal, 3liéx 
B20 Ld 569; 350 W N 77; Ind, Rul. (1931) Oa. 

(14) 21 W R292, 

+15) 21 W R 330. 

(16) 40 B 504; 36 


Ind. Oas. 369; A I R1916 Bom. 20% 
18 Bom. L R3481. ; 
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of three years from the date the decree 
wasmade. Wi'h great respect I think that 
(saving s. 13, Civil Procedure Code) the 
learned Judge should have applied the 
lex fori only to events succeeding the 
receipt of the decree by the Ahmedabad 
Court and not to events preceding the 
receipt thereof. The decree was transmit- 
ted as being a decree capable of 
execution and it does not appaar to me 
that the executing Court on the grounds 
set forth could re-consider the implied deci- 
sion of the transmitting Court that the 
decree was executable. Where the Oode 
makes provision for the executing by Courts 
in British India of decrees of Courts in such 
States as Baroda, it appears tome to be 
implied that such decrees are executable 
by the British Courts provided they are 
executable by the Oourts of Baroda. For 
these reasons I consider that this ‘appli- 
cation must be dismissed. 
D. Application dismissed. 
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arrived at by the Judge is legally erroneous [p. 
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Messrs. Jagan Nath Agarwal, Asa Ram 
Agarwal and S. M. Sikri, for the Appel- 
lant, 

Messrs. M. L. Puri and Qabul Chand, for 
the Respondent. 

Young, C. J.—This is an appeal from 
the order of Monroe, J., dated January 8, 
1936, dismissing the petitioner appellant's 
application under s. 38, Companies Act, 
1913, for rectifization of the regisier of 
members of the Gujranwala Sugar Mills 
Co., Ltd. and removal of his name there- 
from. The facts giving rise to this appeal 
are these. On May 4, 1933, the petitioner 
made an application to the Gujranwala 
Sugar Mills Co., Ltd., and was allotted 
50 shares of the value of Rs. 1,000 each 
by the Allotment Sub-Committee and his 
name was duly entered in the register of 
members of the Company. On the same 
day he paid Rs. 5,000, Rs. 1.500 in cash 
and Rs. 3,500 per cheque, which under 
Art. 9 of the Articles of Association he 
was required to pay with his application. 
On July 3, 1934, he submitted a petition 
to this Court praying “that his name be 
cmitted from the register of members of 
the Company and that the Oompany be 
called upon torefund the sum of Rs. 5,000 
paid by hin with his application together 
with interest at 12 per cent. per annum 
from the date of payment to the date of 
realization. He alleged that he had an- 
nexed certain conditions to the offer that 
he had made for the purchase of his 
shares, and that as those conditions had 
not been carried cut by the Company, 
he was entitled to have the register 
rectified. 

The Company resisted this application 
on the ground that the petitioner’s applica- 
tion, dated May 4, 1933, was unconditional 
and so was the allotment made to him. 
Issues arising from the pleadings of the 
parties were framed and findings given 
against the petitioner. The sole question 
that falls to be determined in this case ig 
whether the petitioner has succeeded in 
establishing that any conditions were 
attached to the offer made by him on 
May 4. 1933. The petitioner relies on oral 
as well as documentary evidence in support 
of his contentien and it becomes neces- 


sary, therefore, to see whether the evi- 


dence relied upon by the petitioner ig 
sufficient to substantiate the allegations 
made by him. This evidence hes already 
been fully examined by the learned Judge 
of this Court and considered to he in- 
sufficient for the purpose, and the onus, 
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therefore, lies heavily on the petitioner 
to show that the conclusion arrived at by 
the learned Judge is legally erroneous. 

The petitioner alleges that in the first 
week of April 1933, Mr. Labh Singh, 
Ckainman and Mr. Mukund Lal, Secretary 
of the Company, visited him at Gakhar 
and canvassed him to buy 50 shares of 
the Company. He offered to purchase these 
shares on the following conditions: (1) 
that he would be madea life director in 
the Company; (2) that his firm would be 
given an equal share in the managing 
agency with Messrs. Singh & Co., and 
Narang Bres & Co., Ltd; (3) that more 
than 50 per cent. of the share money 
would not be called: and (4) that his firm 
would be given the sole agency for the 
sale of sugar manufactured by the Com- 
pany. 

A rough calculation was made by Mr. 
Labh Singh on a loose sheet of paper, 
estimating, amcng other things, what 


amount by way of commission would fall due . 


to his firm if the sole agency was made 
over to it. Both the Chairman and the 
Secretary agreed to the conditions proposed 
by him on which he asked them for a copy 
of the draft agreement of the Company 
with the managing agents. These two 
officers of the Company showed him a 
resolution by which they were empowered 
to settle the terms with the prospective 
members. Two or three days later, Mr. 
Mokund Lal saw him at Lahore and 
handed over to him a copy of the draft 
agreement with the managing agents and 
told him that if he agreed to the conditions 
contained in the said agreement, he would 
also be given an equal share with Singh- 
and Company, and Narang Brothers & Co, 
Ltd., with whom the agreement was being 
entered int^ On April 14, Mr. Mukund 
Lal addressed a post-card to him, referring 
to the draft agreement in question. There- 
upon he intimated to the Company on 
April 18, 1933, that 50 shares be kept in 
reserve for him. On April 20, 1933, Mr. 
Mukund Lal sent him a reply to his letter 
mentioned above. Sometime after, he had 
an interview with Mr Labh Singh, who 
informed him that ke had settled every- 
thing else and that he had simply to ask 
Messrs. Narang Brothers & Co., Lid., about 
the share to be allotted to him in the 
managing agency. On May 4, he received 
a nole by hand from Mr. Labh Singh 
asking him to see him and make a final 
settlement with him regarding the Sugar 
Mills. On this he went to Gujrenwala 
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where he was informed by Mr. Labh Sing 
that the Company had accepted all th 
conditions proposed by him aad that h 
should fill in an application form and pa 
Rs. 5,000 with his application as require 
by tbe rules. Allotment of 50 shares wa 
made to him there and then and tb 
requisite letter was issued. He was als 
furnished with a copy of the Articles c 
Association in which at that time Art. 9 
1elating to directors had been left blank 
He was told that after his, appointmen. 
as a life director his name would be dul 
shown in the Articles of Association alon, 
with the names of the other director: 
He waited for a few days aad wrote : 
letter to the Company on June 2, 1933 
Not receiving any reply to that letter fron 
the Company, he sent a reminder on Jun 
9, which brought forth on June 10, a lette 
in reply from the Company assuring hin 
of due fulfilment of all the promises tha 
had been made to him. This letter wa 
in the handwriting of and signed by Mr 
Mukund Lai. On June 23, he again receiv 
ed a letter assuring him that he woule 
be made a Director in place of Mr. Ran 
Singh, brother of Mr. Labh Singh. O; 
July 9, he received another letter bearins 
date July 7, from the Company. He sem 
a reply to this letter on the same day 
As his conditions had not been fulfille. 
he served a notice cn the Company o 
January 29, 1934, and later sent anothe 
notice on March 31, 1934. Sometime aftex 
he was assured by Mr. Mukund Lal tha 
he would arrange to transfer his share 
eee reserving any. liability upo 

im. 

This version of the petitioner has bee 
entirely disbelieved by the learned Judge 
and sitting as an Appellate Court, we wi 
not be justified in differing from him unles 
we are sutisfied that there are stron 
reasons 10 adopt that ecurse. We, hov 
ever, find that there are not only no suc 
reasons but that the reasoning employe 
by the learned Judge is most cogent an 
convincing. We are not at all prepared 4 
believe that a business-man of thé stanx 
ing and position of tke petitioner cou} 
have been put off by the Chairman : 
the Secretary of the Company in the manne 
in which he asks us to believe or wow 
have been satisfied with vague assuranc 
and indefinite promises as alleged | 
him. 

There is ne document on the record ' 
show that any conditions were annexe 
to the offer made by the petitioner. E 
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asks ug to infer these conditions from the 
letters which were exchanged between him 
and Mr. Mukund Lal in the month of 
April 1933. We have read these letters 
. very carefully and have come to the con- 
clusion that instead of supporting his case 
these letters give the lie direct to his 
allegations, inasmuch as they clearly in- 
dicate that in the first instance no promises 
were made to him by the Company in 
the first week of April 1933 as allegad by 
him, and secondly, that the conditions set 
forth by the petitioner could not have 
been then under consideration at all. It 
is significant that the possibility of 
the petitioner's owning 50 shares was 
for the first time visualised on April 
18, 1933, and if this were so, there 
could not have been any promises made 
to him in the first week of April 1933 on 
the basis of his owning 50 shares. It 
may also be mentioned that the letter of 
Mr. Mukund Lal bearing date April 14, 
1933, assuring the petitioner that the 
managing agents would have to abide by 
the restrictions imposed by the Directors 
could not have been written to the peti- 
tioner, if the petiticner's having a share 
in the managing agency had been one 
of the baits in his way. The most im- 
portant thing, however, that deserves con- 
sideration in this connection is that while 
the petitioner in the story related by him 
does not refer to any event having taken 
place on May 1, 1933, and avere that he 
saw the Chairman for the first time on 
May 4, 193°, both his application for 
shares and his cheque for Rs. 3,500 in 
part payment of his application money 
bear date May 1, 1933. In his cross- 
examination an expianation was demanded 
from him on this matter and his statement 
nee he aie dated his application and the 
c ue a e instance of Mr. ing 
is apiy rediculous. eee 

@ sheet-anchor of the petitioner is th 
letter, Ex. P. W. No. 1-M. dated June 10, 
which is admittedly in the handwriting 
of Mr. Mukund Lal. Tae account put 
forward by the petitioner is that this letter 
was sent to him in reply to his two letters 
dated June 2, and June 9, respectively. 
The learned Judge has discussed these 
letters in his judgment and has come to 
the conclusion that even if it be believed 
that they were addressed to Mr Mukund 
Lal, who had ceased to be the Secretary 
of the Company prior to that date and 
has denied having seen them, there is noth- 
ing ia them to indicate that Mr, Labh 
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Singh was a party to any arrangement 
made with the petitioner by Mr. Mukund © 
Lal. It is even doubtful whether these 
letters were ever despatched to Mr. Mukund 
Lal. In bis letter of June 9, the petitioner 
had unequivocally demanded from the 
Company a definite assurance as to the 
fulfilment of the conditions set out above, 
and in default, bad directed the Company 
not to forward his name to the Regis'rar 
of Joint Stock Companies as a member of 
the Company and to treat his application 
as well as his application money as a de- 
posit in trust. The subsequent conduct 
of the petitioner, however, shows that it 
was altogether inconsistent with the cut 
and dry position taken up by him on 
June 9, r 

Adverting now to the letter of June 10 
we do not consider that even taken at its 
face value, it lends any support to the 
petitioner’s case. The vague references 
made therein to the managing agency and 
the sole agency do not, in any way, fall 
in line with the petitioner's allegations. 
It is true that there is areference in that 
letter to some promises made to the peti- 
tioner before his application for shares 
was put in and to the possibility of the 
Petitioner’s appointment as a Director of 
the Company as wellas an assurance to 
the effect that more than 50 per cent. 
share money will not be called, but it is 
nowhere indicated in this letter that the 
Company was in any way privy to the so- 
called promises madeto him or that the 
nature of the promises made was exactly 
in accordance with the allégations now 
made by the petitioner or that the condi- 
tions alleged by bim were annexed to 
the offer made by the petitioner. We are 
disposed to think that Mr. Mukund Lal 
who wasa friend of the petitioner had 
induced him to purchase shares in the 
Company and had raised his expectations 
in the matter of his appointment as a 
Director, but we cannot infer from the 
correspondence alluded to above that the 
offer by the petitioner nad been made 
subject to any conditions. 

The petitioner has admitted tnat a re- 
gular notice of call was issued to him on 
August 9, 1933, and that ne did not take 
any steps to repudiate his liability on the 
receipt of the said notice. This, in our 
opinion, could not be the conduct of a 
person who had written the letter of June 9, 
and his inactivity on this occasion clearly 
indicates that the story of his having an- 
nexed any conditions to nis original offer 
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is far from truth. Another notice of call 
was issued in themonth of January 1934, 
and it is only then that Lhe petitioner served 
a notice on the Company through a lawyer 
on the lines set forth in his letter of June 9. 
The reason is not far 10 seek. The peli- 
tioner appears to have built some castles 
in tle air and dreamt of fat dividends on 
his investment, but finding that even ma- 
chinery had not been purchased up to the 
end of December 1933, and that there was 
no likelihocd of his dreams being realized, 
he thought cf wriggling out of his liability 
in some way or other and informed the 
Company for the first time in January 1934, 
that the allotment madeto him was im- 
proper. 

There is ample documentary evidence 
on the record to show that since May 4, 
1933, the petitioner had been taking an 
active interest in the affairs of the Com- 
pany. He had been canvassing for the 
sale of shares and participating in the 
administration of the Company in several 
other ways. Itis inconceivable that had 
he attached any conditions to his offer, he 
would have conducted himself in this 
manner without securing a definite assur- 
ance from the Company in the shape of 
a resolution by the Board especially if 
he had written the letter of June9. The 
most important thing, however, to mention 
in this behalf is that the conditions relied 
upon by the petitioner were impossible of 
execution under the Articles of Association. 

In the first instance, Directorship could 
not coexist with sole agency as this would 
have been a” clear violation of Art. 102 of 
the Articles of Association. Moreover, no 
Director or other officer of the Company 
could have made any agreement with the 
petitioner prejudicially affecting the inter- 
ests of Narang Brothers & Co, Ltd, and 
Singh & Co. without their knowledge or 
consent. Toey had been appointed manag- 
ing agents under Art. 112 of the Articles 
of Associalivn, and it passes our compre» 
hension that tte Chairman would kand 
over a copy of the Articles of Association 
to the petitioner who, according to his 
own showing, was being kept in the dark 
as to the real situation in this matter, 
Narang Brothers & Co. Ltd., were well- 
known in Lahore and the peliticner, who 
also belongs to Lahore, could have easily 
ascertained from them whether they would 
be willing to induce the Petitioner as 
an equal partner in the managing agency 
with themselves. We cannot believe that 
the petitioner was such a simpleton that 
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he could be duped into believing that his 
conditions could be fulfilled by any Board 
of Directors. 

The petitioner's own calculation shows 
that he stood to gain about Rs. 1€,000 or 
at least Rs. 13,600 per annum if the condi- 
tions set out above were fulfilled. His 
earnings from the managing agency alone 
including commission on profits would have 
amounted to Rs, 6,000 per annum. His re- 
ceipts from the sole agency would have 
been at least Rs. 1,000 and his” dividend 
would have come up to Rs. 6,090 on 
Rs. 50,000 or to Rs. 3,000 on Rs. 25,000 per 
annum. His fee as Director woyld have 
amounted to Rs. 600 per annum. Consider- 
ing that the petitioner was prepared to 
pay Rs. 25,000 only in the first instance, it 
is inconceivable that any direclorate would 
have or could have agreed to these terms. 
There is thus an inherent improbability in 
the allegations made by the petitioner. 

Further, ithas been reliably established 
that as clearly as May 29, 1933, it was 
resolved by the Board that only that per- 
son would be appointed as sole agent for 
the sale of sugar manufactured by the 
Company whe would own 40 shares or 
more in his own right and would under- 
write or sell another 150 shares within a 
period of three months from the passing 
of the resolution. As no person came for- 
ward to qualify himself under this resolu- 
tion, this condition was modified and a 
compulsory deposit of a fixed amount in 
cash was called for. On the altered condition, 
in September, 1933, an agreement for the 
sale of sugar was entered into by the 
Company with Lala Bhag Shah, a Munici- 
pal Oommissioner and kursi nashin ‘of 
Gujranwala, and it cannot be believed that 
the petitioner would not have come to 
know of it, seeing that he was taking a 
very keen interest in the affairs of the 
Oompany and was keeping himself in 
touch witn it throughout the period that 
elapsed after the allotment of shares to 
him and his repudiation thereof. Lala 
Bhag Shah who appears to us to-be a 
tiuthful person has stated that the peti- 
ticner had actually been negotiating with 
him for a share in the sole agency? and in 
these circumstances, we cannot imagine 
that the petitioner was labouring under 
any misapprehension asto his position in 
the matter. 

The petitioner has placed his reliance 
on several letters which, according to him, 
furnish intrinsic evidence that he was 


‘being treated as a responsible officer of the 
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Company ; for instance, letters dated June 
23 and July 7, 1933. In the former letter 
Mr. Mukund Lal bad asked the petitioner 
to attend a meeting in which the question 
of the appointment of manager was to be 
considered, and in the latter Mr. Labh 
Singh had made a request to the petitioner 


to supervise the construction of the build-. 


ingsand had given him authority to fix 
rates, elc. These letters no doubt convey 
that the petitioner was being treated as 
an important person in relation to the affairs 
of tbe Company, but even a liberal inter- 
pretation placed upen them would not sup- 
port the gase as put forward by the peti- 
tioner. It is noteworthy in this connection 
that the petitioner produced a copy of a 
letter purporting to have been addressed 
by him on July 9, in reply to the letter 
dated July 7 mentioned above, Another 
letter bearing date July 9, 1933, and ad- 
mittedly in the handwriting of the peti- 
tioner, was produced by the Company which 
dealt with quite a different matter from 
the one dealt with in the letter produced 
by the petitioner. Faced with this awk- 
ward situation, the petitioner offered an 
explanation which, however, does not ring 
true. ' 

It may further be remarked that there 
is ample evidence on the record to show 
that the petitioner wanted to take certain 
contracts under the Company and his own 
letters show that he was interested in the 
building contract as well as in the contract 
for the purchase of sugarcane. The role 
played by the petitioner io this respect is 
altogether incoasisient wiih the posilion 
claimed by him. Moreover, even if any 
fraudulent misrepresentation were made 
to him by Mr. Mukund Lal as Secretary of 
the Cumpany we do not think that the Com 
pany would be bound by them. The peti- 
tioner has relied on a resolution of the 
Boaid delegating the powers of allotment 
to Messrs. Labh Singh and Mukund Lal 
under Art. 9 of the Articles of Association, 
by which the Directors were empowered 
to authorize by a resolution any one or 
more frcm among themselves to sanction 
the allotment of shares. This authorization, 
howevey, could not empower the Directors 
so authorized to bind the Company in con- 
travention of the Articles of Association. 
The fact remains, therefcre, that neither 
Mr. Labh Singh nor Mr. Mukund Lal could 
validly agree to any terms which were not 
contemplated by the Articles of Association 
or ran counter to them. Reference in this 
connection may be made to Newlands v. 
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National Emyloyers Accident Association 
(1). It was held in that case by the Court 
of Appeal : 

“The Secretary of a Company has no general 
authority to make representations to induce per- 
sous to take shares in a Company: so that a person 
whois induced to take shares in a Company by a 
fraudulent misrepresentetion, not authorized by or 
known to the officers of the QOompany entitled to 
make representations of the Secretary of a Company is 
not entitled to maintain an action against the Company 
for the recission of the contract, or for damages for 
such misrepresentation.” 

On tkese grounds we hold that the peti- 
tioner has failed to make out a case for him- 
self and we accordiogly affirm the order 
passed by Monroe, J. and dismiss this 
appeal with costs. 


D, Appeal dismissed. 
ae (1885) 54 LJ QB428 53 L T 242;49 J P 
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Certiorari — Power to issue, when can be taken 
away—Madras Legislative Assembly (Elections and 
Election Petitions) Rules, 1936, rr. 7, 29—Rule 7, if 
prevents High Court from issuing certiorari when 
tribunal has acted without jurisdiction — Petition to 
declare election void—District Magistrate, if hae 
jurisdiction to entertain—Procedurep if validated by 
T. bika af can e ae 

ertiorari can only be taken away only by ex 
negative words and not merely by words iol direst 
that certain matters shouldbe finally determined 
But even in cases where certiorari is taken away. 
a writ may be issued if the authority acted with. 
out jurisdiction. [p. 174, col. 1.} 

{Case-law referred to.] 

Rule 7 of the Rules for the conduct of elections for 
constituencies of the Madras Legislative Assembly 
does not prevent the High Court from issuing a writ of 
certiorari in a case where a subject has been deprived 
of a right by one of the tribunals acting wholly with- 
out jurisdiction. [p. 174, col. 2.] 

Where there was an election of a candidate to the 
reserved seat by virtue of the declaration under the 
proviso tor. 29 of “The Madras Legislative Assemb 
Electoral (Elections and Election Petitions) Rules” 
and the petition to the District Magistrate was to 
declare void and set aside the election of the petitioner 
to the reserved seat, and the petition was not to set 
aside the election of the petitioner ag a candidate for 
the reserved seat nor was it suggested that there were 
any grounds therefor : 

Held, that the District Magistrate had no jarisdic- 
tion to entertain the petition, and r. 7 of the Madras 
Legislative Assembly Electoral (Elections and 
Election Petitions) Rules did not validate or 
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legalise such proceedings. The order of the District 
Magistrate and the consequential order of the Return- 
ing Officer were, therefore, ungustainable, and certio- 
rari could only be taken away by express negative 
words, Rule 7 did not take it away expressly or 
impliedly. [p. 175, col. 2) 

C. M. P. praying that in the circam- 
stances stated in the affidavit filed there- 
with, the High Court will be pleased to 
issue a writ of certiorari tothe respond- 
ents therein calling for the records, relating 
to the matter of election to the seat reserved 
for the scheduled castes for Cocanada 
General Rural Constituency, and to quash the 
order or orders of the District Magistrate 
of East Godavari. passed on December 
23, 193", and of the orders passed by the 
Returning Officer (Revenue Divisional 
ae Cocanada), dated December 31, 
_ Mr. B Jagannadha Das for Mr. S. Surya- 
prakasam, for the Petitioner. 


Mr. Ch. Raghava Rao, and The Govern-| 


ment Pleader (Mr. K. S. Krishnaswami 
Ayyangar), for the Respondents. 

_ Mockett, J-—This is a petition for the 
issue of a writ of certiorari praying that 
‘the order of the District Magistrate of 
East Godavari, dated December 23, 1936, 
declaring the petitioner's primary election 
void and the order of the Revenu; Divi- 
sional Officer of Cocanada, dated December 
31, 1936, should be quashed. The determi- 
nation of this matter turns very largely 
on the construction of the rules framed 
by the Governor of Madras in Ooungil and 
it raisesa ‘point of some importance re- 
lating to the powers ofthe High Court. 

Paragraph 20 of the Fifth Schedule to 
the Government of India Act, 1935, reads as 
follows:— 

“In so far as provision with respect to any 
matter is not made by this Act or by His Majesty 
in Council the Governor, exercising his individual 
judgment, may make rules for carrying into effect 
the foregoing provisions of this schedule and the 
provisions of this sixth scheduleand securing the 
due constitution of the Provincial Legislature, and 
in particular, but without prejudiceto the generality 
of the foregoing words, with respect to— 

(1) The notification of vacancies, including 
casual vacancies and the proceedings to be taken 
for filling vacancies :— h š 

(2, the nomination of candidates; 

(3) the conduct of elections.........; 

(4) the expenses of candidates at elections; 

(5) corrupt practices and other offences ator in 
connection with elections; 

(6) the decision of doubis and disputes arising 
out of or in connection with elections, and 

(T) the manner in which the rules are to be 
carried into effect.” f h 

His Majesty in Council has passed an 
-order entitled: “The Government of India 
(Provincial Elections) (Corrupt Practices 
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and Election Petitions) Order 19367. Rule 
2 of Part ITL of that Order is as follows: — 

“No election shall be called in question except 
by an election petition presented in accordance 
with the provisions of this part of this Order.” 

And by r. 3 11) an election petition 
against any re.urnoed candidate. may be 
presented to the Governor (a) by any 
and 
by r. 4 (1) unless, the Governor, exer- 
cising his individual judgment, dismissed 
a petition for non-compliance, with the 
Prescribed requirements, he shall, exercising 
his individual judgment, appoint as Oom: 
missioners for the trial of the petition 
three persons who are, or have *been, or 
are eligible to be appointed, Judges of a 
High Court, and shall appoint one of them 
to be the President. Under r. 7 the election 
ofa returned candidate shall be void if 
in the opinion of the Commissioners (e) the 
result of the election has been materially 
affected by the improper acceptance or 
rejection of any nomination......Rule 3 (2) 
of Part I, introductory of the above 
order isimportant. It states: 

“The provisions of Parts II and HHI of this Order 
shall, in relation to constituencies in which seats 
are reserved for candidates of any particular class, 
or in which the final voting is by members of an 
electoral college previously constituted for that 
purpose, have effect with such excəpti>ns and sub- 
ject to such adaptations and modifications as may 
be prescribed, but subject as aforesaid, any pri- 
mary election for the purpose of electing candi- 
dates for reversed seats, or of constituting any such 
electoral college, shall bedeemed to be part of the 
election of persons to fill the seats to be filled in 
the constituency.” 


Tne Governor of Madras in Council, 
exercising the powers conferred by para. 
20 of the Fifth Schedule to the Govern- 
ment of India Act above-mentioned, has 
formulated rules for the conduct of elec- 
tions for the constituencies of the Madras 
Legislative Assembly called: “The Madras 
Legislative Assembly Electoral (Elections 
and [lection Petitions) Rules, 1936." Two 
sets of rules are provided. Rule 12 to 
31 deal with primary elections. Rule 
32 et seq deal witn elections other than 
primary elections. In certain constituen- 
cies a seat is reserved for the scheduled 
castes. The primary elections deal with 
the election of candidates for the reserved 
seat. The scheme of the rules is that in 
the frst place a panel of candidates 
should be prepared and in order to be 
elected tothe Legislative Assembly a per- 
son must first be elected to the panel, 
i. e„ he must first be nominated as a 
candidate for the panel; secondly, elected 
to the panel and thirdly, in order to reach 
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the Assembly, elected from the panel to 
the Assembly. It is enough to say that 
the rules are elaborate and provide for 
the manner and time of the nomination 
by the electors of candidates for the pri- 
mary election tothe panel. The proposers 
and seconders for the nominations must 
‘be qualified votersin the constituency 

(Rule 13%. The nomination paper deliver- 
ed by oron behalf of a candidate for a 
seat in a constituency in which he is not 
entitled ta vote shall be accompanied by 
a “certified copy” (as defined in r. 2 (3) 
of the entry containing his name in the 
electcral roll for the conslituency in which 
_ he jsefititled to vote. (Rule 14 (2). Any 

nomination paper which is not received 
before 3 o'clock in the afternoon on the 
date appointed by the Governor for the 
nomination of candidates shall be rejected 
(Rule 17). On or before the date appointed 
for the nomination of candidates, each 
candidate shall deposit or cause to be 
deposited with the Returning Officer the 
sum of fifty rupees in cash; aud no candi- 
date shall he deemed to be duly nominated 
unless such deposit has been made (Rule 
22). Rules 28 and 29 are important. 
They provide for election to the panel. 
Rule 29(1): If the number of candidates... 
exceeds four, a poll shall be taken. Rule 
2912) if the number of such candidates is 
four, all such candidates shall be declared 
to be elected to the panel. Rule 29 (3) if 
the number of such candidates is less 
than four, all such candidates shall be 
declared to be elected tothe panel. And 
then there is a proviso with which we are 
much concerned: 

“Provided that if the number of candidates 
nominated isone, such candidate shall at once be 
declared to be duly elected to fillthe reserved seat 
in the constituency.” 

lt must be remembered that, as point- 
ed out, a tribunal setup by the Governor 
in Council kas to decide the validity of 
elections to the Assembly. But r. 103 
makes special provision for the decision 
of doubts and disputes as to the validity of 
primary elections but (and this cannot be 
over emphasised) as regards the election of 
candidates to the panel, the Governor in 
Council appears to have taken the view 
that that matter can be decided adequately 
and conveniently by the local officer and 
in a summary form, for it provides that 
an election petition against any candidate 
elected at a primary election, which we 
understand to mean elected tothe panel, 
shall be presented in the City of Madras 
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to the Collector and elsewhere in the presi- 
dency to the District Magistrate. Those 
officers or even an officer deputed by 
them 

“shail after due notice to the respondents hold a 
summary enquiry at such time and place as he 
may fix, record evidence in the manner provided 
for summary trials in the Code of Criminal Proce- 
dure, 1898, and orders on the petition as quickly as 
possibleon the lines of paras. 7 to 100f Part IIL of 
the said order" 


There is a striking contrast in ihe two 
procedures The summary determination 
of matters relating to election to the panel 
compared to the formal procedure associat- 
ed with election petitions. A single 
example will suffice. Under para, 5 of 
the Order of His Majesty in Council dated 
July 38,1936, the Election Commissioners 
may order the Advocate-General of Madras 
to attend the hearing. 


The above are the relevant provisizns of 
law at this stage. The facts are as fol- 
lows. In the Cocanada Rural General Con- 
stituency with which we are concerned, a 
seat is reserved for the scheduled castes, 
The petitioner was a candidate for the 
panel and so was Mr. Eli Vadapalli, the 
first respondent in this petition. Nomina- 
tion papers were filed by five persons, the 
petitioner, Mr. Eli Vadapalli and three 
others. The nomination papersof all the 
candidates except that of the petitioner 
were rejected. Consequently under the 
proviso to r. 29 the petitioner was at once 
declared elected to the reserved seat in 
the Legislative Assembly. He was not 
it must be noted, elected to the panel 
because that was, according to the spirit 
of the rules, unnecessary there being only 
one candidate for one seat. He was, as 
stated above, declared elected to the 
Legislative Assembly. No question arises 
with regard to the nominations of the 
three other candidates, but it is well to 
mention the grounds on which the nomi- 
nation of the lst respondent was rejected. 
The grounds are two fold: (1) that his nomi- 
nation paper was received after 3 o'clock 
and (2) that in any case there was a non- 
compliance with r. 14 (2) mentioned above 
in that his nomination paper, even if in 
time, was not accompanied by a certified 
copy of the entry containing his name in 
the electoral roll for the constituency in 
which he was entitled to vote, he not 
being a voter in this constituency. With 
regard to the merits of these contentions, I 
am of course not concerned, especially in 
view of the considerations on which I 
arrive at my decision, but it will be 
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later necessary to say a few words in 
view of the contention by the Ist respondent 
that in any view of the case the merits 
are such that this Court should not in- 
terfere. We are more concerned with tha 
course of events in the two lower tribu- 
nals. The Returning Officer decided against 
the lst respondent on both the points 
above-mentioned and- declared the peti- 
tioner elected to the Madras Logislative 
Assembly. On this the lst respondent filed a 
petition to the District Magistrate purport- 
ing to do sounder r. 103 (b). The form 
of the prayer to this petition deserves 
notice. It is as follows: 

‘The petitioner therefore preys that this Hon'ble 
Court may be pleased to declare that the election 
of the respondent is void and set it aside and 
order the respondent to pay the costs of this peti- 
tion to the petitioner.” 

It must be observed that it is directed 
and only directed to obtaining a declara- 
tion that the election of the respondent 
(present petitioner) to the Legislative As- 
sembly is void. It does not even refer to 
the panel. Objection to the jurisdiction of 
the District Magistrate was at once taken 
by the petitioner. He argued what he 
has argued before us, viz., that the District 
Magistrate had no jurisdiction in the 
matter in thatr. 103 related to the elec- 
tions to the panel and that he had been 
finally elected to the Madras Legislative 
Assemblv. This objection was overruled 
by the District Magistrate who after con- 
sidering the lower tribunal’s order passed 
the following order :— 

“The Revenue Divisional Officer was not, there- 
fore justified in yefusing the second nomination 
paper filed on behalf of the petitioner. Under the 
circumstances I hold that the result of the primary 
election has been materially affected by the im- 
proper refusal of this nomination paper filed in 
time on hebalf of the petitioner, Under r 103 (b) 
of the Rules, the election of the respondent at the 
primary election for the reserved seat of Coca- 


nada Rural Constituency held in pursuance of the 
notification dated November 24, 1936, is declared 


void.” , 

In pursuance of that order, the Returning 
Officer passed the following order dated 
December 31, 1936. 

“In modification of the notification published in 
this office on December 11, 1936, I do hereby declare 
that (1) M. R. Ry., Bli Dadapalli Garu and (2) 
M. R. Ry., B. S. Murthy Garu have been duly elected 
to the panel for contesting the scheduled classes 
reserved seat in the Rural General Constituency, 


Cocanada,” 


The petitioner argues that these orders 
are bad for lack of jurisdiction and that 
he having been duly elected to the Legis- 
lative Assembly, his election can only be 
declared void by the Governor in Coun- 
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cil or a tribunal set up by him. The 
argument before us by the Government 
Pleader amounts virtually to this: Although 
it is conceded that elections to the Legis- 
lative Assembly can only be declared void 
by an order of the Governor in Conneil or 
a tribunal and although the District Magis- 
trate is only given jurisdiction to decide 
questions relating to elections to the panel, 
yet, in the case of a member of the scheduled 
cagie elected to the Assemly under the 
proviso tor. 29, it must be inferred that 
the Legislature intended that in that case 
and in that case only even the election to 
the Legislative Assembly could be set aside 
by the order of the District M&gistrate. 
In other words, that under r. 103 (a) an 
election petition against any candidate 
elected at a primary election should be 
understood to mean either to the panel or 
under the proviso to r. 29 tothe Legisla- 
tive Assembly. I should have thought that 
if it was intended to take away such a 
valuable right of election to the Assembly 
by means of summary procedure prescribed 
in r. 103, it would have been expressed in 
the clearest possible terms and I am most 
reluctant to draw any inference in favour 
of such a conclusion unless such infer- 
ences are ineviteble from the wording of 
the rules. Taat the position now before 
us has escaped the notice of tho draftsman 
of these rules is evident but the rules have 
got to be construed as they stand. The 
language of rr. 12 to 31 makes it quite 
clear that one position and one position 
alone is contemplated - the nomination and 
election of candidates to the panel in order 
to enable them to stand for final election 
to the Assembly. Those rules are headed 
“Primary Elections” and they deal with 
candidates for election to the panel and 
not tothe Assembiy. That is a later stage. 
Rule 29 adumbrates the words “elected to 
the panel”. Rule 103 is at the outset quali- 
fied by the words that it relates to the 
primary elections held “for the purpose of 
electing candidates for a seat’ and the 
orders contemplated by r. 103 (e) clearly 
relate to the orders passed in relation to 
such candidate. But at the time of the 
hearing before the District Magistrate, the 
seat had been filled by the election of the 
petitioner. The order «above-mentioned 
dated December 31, of the Returning 
Officer merely declares that the 1st respon- 
dent und the petitioner had been duly 
elected to the panel but the order of the 
District Magistrate admittedly declares the 
election of the petitioner to the Assembly 
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void. The short question therefore, is, 
has the District Magistrate power to declare 
the election to the Assembly void and I 
am unhesitatingly of the opinion that the 
legislature intended that he should have 
such powers. There is nothing remarkable 
to my mind that when once a person has 
attained the status of a member of the 
Legislative Assembly, he should only be 
deprived of it by means of a formal elec- 
tion petition, and I see no reason to sup- 
pose that “that procedure which is so care- 
fully elaborated in the rules should not 
have application to a member of the 
scheduled caste elected in this manner as 
much as toany one else. At any rate in 
the absence of any clear provision to the 
contrary, I am far from disposed to infer the 
opposite. 

As aresult of the above conclusions I 
hold that the petitioner's election to the 
Legislative Assembly has been declared 10 
be void by a tribunal which had no juris- 
dicticn to do so and that he is, having 
been deprived without jurisdiction of a 
right and one may add a valuable right 
prima facie entitled tothe issue of a writ 
of certiorari quashing that order. But the 
Crown has raised the point that this Court 
is not entitled to interfere by means of 
certiorari and relies in support of that 
proposition on r. 7 of the Rules for the 
conduct of elections for the constituencies 
of the Madras Legislative Council. It reads 
as follows: 

“Every act done, proceeding taken, or cecision 
given under or with reference to these rules shall, 
subject to the provisions thereof and those of the 
Government of India (Provincial Electiong Oorrupt 
Practices and Election Petitions) Order, 1935, be final 
and no such act proceeding or decision shall be 
called in question by means ofa suit or otherwise in 
a Oourt of law,” 

Now that rule purports to be made in ac- 
cordance with the powers given to the Gover- 
nor by para. 20 of the Fifth Sezedule to 
the Government 
perusal of para. 20 shows that the rules 
which the Governor may make are specified 
as being 

“For carrying inio effect the foregoing provi- 
sions of this schedule and the provisions of the 
Sixth Schedule and securing the aue constitution of 
the Provincial Legislature and in particular, but 
without prejudice to the geneuality of the foregoing 
words, with respect to (14) the decision of doubts 


and disputes arising out of or in connection with 
election”. 


It is quite obvious from a perusal of 
the rules that the machinery set up for 
the purpose of the elections is intended 
to be final. No appeal lies from the deei- 
sions of the District Magistrate with re- 
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gard to the scheduled caste panels or the 
tribunals appointed by His Excellency to 
hear election petitions. The decision cf all 
these matters is lefs to him. Neither cf 
these tribunals is a Court subject to the 
machinery of the Code of Civil Procedure 
and neither can be said to represent a 
Gourt for the purpose of invoking the 
provisions of s. 115 of the Uode. Tas 
position is fully dealt with by a Full 
Bench of this Court in Lachmana Chettiar 
v. Kannappa (1). It would appear then 
that 1.7 very largely states what is the 
accepted law. The Government Pleader's 
argument therefore amounts to this that a 
combination of para. 20 of the Fifth Sche- 
dule and r.7of the Madras Legislative 
Council Rules takes away also the powers 
of the Hign Court with regard to the isgue 
of writs of certiorari, and to extend that 
argument to its logical conclusion it must 
follow ttat an elected member of the 
Madras Legislative Assembly whose elec- 
tion has been declared void by a tribunal 
having no jurisdiction to du so has no 
remedy in the High Court. Incidentally 
I might add it does not appear he has any 
remedy at all if this argument is correct, 
Under s. 223 of the Government of India 
Ac, 1935, the powers of the High Court are 
the same as before the passing of this Act. 
But s. 223 is subject to the provisions of 
any Act of the Appropriate Legislature 
enacted by virtue of powers conferred on 
that Legislature by this Act. The point for 
decision, therefore, would seem to be, have 


- the powers of this Higu Court with regard to 


writs of certiorari been redioved ? [t is, I 
think, axiomatic that certiorari can only 
be taken away by express neyative words 
(vide Halsbury’s Law of England, Vol. IK, 
page 861, para. 1455). So long ago as 
1700 it was held in Rex v. Morley (2) 
that ‘the jurisdiction of this Gourt is not 
taken away, unless there be express words 
to take it away; this is a point settled.” 
ln that case, those who resisted the writ 
Pleaded that the relevant statute enacted 
that’ “no other Court whatscever shall in- 
termeddle with any cause or causes of appeal 
from this Act but they shall be finally 
determined in the Quarter Sessions only." 
The argument addressed to tne Court was 
that ‘the above words meant no more than 
that the facts should not be re examined 
but the legality may; or a want of jurisdic- 
tion may be taken advantage of” and this 
Q) 51M L J 738; 99 Ind. Cas, 148; 24 L W 773; (1996) 


MW N 980; A IR 1927 Mad. 93; 50 M 121 (F B). 
(2) 2 Burana, 1041.4 
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argument appears to have found favour 
with the Court. In Hx parte Bradlaugh 
(3) Mellor, J., observed: 

“It is well established that the provision taking 
away the certiorart does not apply where there 
was absence of jurisdiction. The consequence of 
holding otherwise would be that a metropolitan 


Magistrate could make any order he pleases without 
question.” 


Those observations seem singularly ap- 
plicable to this case. Hx parte Bradlaugh 
(3) above cited, is referred to by 
Ramesam, J. in Venkata Narasimha Rao 
v. Municipal Council, Narasaraopet (4) and 
the observations of the learned Judge are 
material in every aspect of the topic now 
under discussion: 

“Where it is laid down in statutes or bye-laws 
made under the statutes that proceedings under 
them shall not be removed by the writ of certiorari, 
then certiorari is said to be taken away by such 
statutes; that is, it is taken away only by express 
negative words and not merely by words which 
direct that certain matters should be finally deter- 
mined. Buteven in cases where certiorari is taken 


away, a writ may be issued if the authority acted 
without jurisdiction.” 

In the Colonial Bank of Australia v. 
Willan (5), the Judicial Oommittee declared 
the law as follows at page 442*: 

“There are numerous cases in the books which 
establish that, notwithstanding the privative clause 
in a statute, the Court of Queen’s Bench Division 
will grant a certiorari, but some of those authori- 
ties establish, and none are inconsistent with, the 
proposition that in any such case the Court will 
not quash or remove, except upon the ground 
either of a manifest defect of jurisdiction in the 
tribunal that made it, or of manifest fraud in the 
party procuring it.” 


In this matter, however, I am prepared to 
found my decision on the fact that it does 
not appear thate the provisions upon which 
the Government relies, expressly remove 
the rights of the High Court with regard 
to writs of certiorari. Nor indeed do I 
think even by implication it can be so 
argued. I think the intention and meaning 
of the rules is that all decisions of the 
tribunals set up shall be final with regard 
to all matters which they are competent 
to decide. It matters not whether those 
decisions are right or whether they are 
wrong, but it is only in the case of a 
decision on a Matter which such tribunals 
were never empowered to decide that tie 
orders of this Court can be invoked. The 
Government of India Act, 1919, s. 106 (2) 
is a clear example of a provision of a 


(3) (1878) 3 Q BD 509;47 LJ MO 105; 26 W R758; 
38 L T 680 


(4) 60 MD J 260 at p 261; 130 Ind. Cas. 509; A IR 
1931 Mad. 1.2; (1931) M W N 317; 33 L W 497. 

(5) (1879) 5 P C 417;43 LJ PO 39; 39L T 237; 22 
WR 516. 


+ Page of 1819) LRGPO-[Ed] 
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statu'e directly negativing the power of the 
High Courts to issue writ of ceritorart 
or to exercise any jurisdiction in a certain 
specified matter, 7.¢. ‘in any matter con- 
cerning the Revenue.” In connection with 
this section Venkataramana Rao, J. has 
considered the powers of this High Court 
relating to certiorari and the history of 
those powers is fully set out in Thyagaraja 
Chettiar v. The Collector of Madura (6). 
Supposing the Collector of Madras on the 
hearing of a petition against an election to 
the panel,conceived it his duty for the further- 
ance of the elections to imprison a candid ate, 
can it be doubted that an application for 
a writ of habeas corpus would lie to this 
Oourt ? For the above reasons, I am satisfi- 
ed that r. 7 above referred to, does not 
prevent this High Court from issuing a 
writ of certiorari in a case where a sub- 
ject has been deprived of a right by one 
of the tribunals acting wholly without 
jurisdiction. In this respect this case differs 
from the cases cited to us of which a 
recent unreported case of this High Oourt, 
Appeal Against Order No. 99 of 1934 (Vara- 
dachariar and Stodart, JJ.) is an example. 
That sustainable petitions such as this 
should be very rare is obvious from these 
most comprehensive rules and if the 
rules are carried out, they should not 
cecur atall. This application is tenable 
owing to the wording of the relevant rules 
above cited. The matter can be easily 
clarified by further rules. 


Two further points remain. It has been 


‘contended that there has been a submission 


to the jurisdiction in this matter by the 
Petitioner taking his chance of getting 
decision on the merils. That can be dealt 
with shortly. In the first place, it must 
be observed that he at once objected to 
the jurisdiction and there is nothing on 
the record to show that he took his chance 
on the merits at all. Tae whole matter 
was disposed of in one argument. No 
evidence was called. Asa Counsel of per- 
fection, perhaps the petitioner might have 
been well advised to withdraw from ‘the 
proceedings after making his submissions 
as to jurisdiction. But there is nothing in 
his conduct to preclude him from claiming 
this right. The English cases cited in 
Lakshmanan Chettiar v. The Commissioner, 
Corporation of Madras (1) do not support 


6) 270 M L J 343; 163 Ind. Cas. 60; (1936) M W 
s, 43 L W 396; A I R 1936 Mad, 398; 8 R M 1080; 
£9 M 702. 

(7) 50 M 130; 99 Ind. Cas. 152; 24 L W 778,51 M L J 
742; (1926) M W N 985; A I R 1927 Mad, 130 
(FB). 
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the Government Pleader’s contention. In 
none of those cases was objection to the 
jurisdiclion taken at all. ‘Tne test which 
is clear from the authorities is whether 
there was anything in the conduct of the 
petitioner on which the writ should be 
refused, and I am quite unable to find any 
evidence of any such conduct. 

Finally it is suggested that on the merits 
in the lower tribunals this Court should 
not interfere. Itis stated that an election 
petiticn may be presented to the Governor- 
in-Council and I would have preferred to 
avoid any discussion on the merits buta 
few words abcut them are unavoidable in 
view of the above submission. Suffice it 
to say that even in the order of the Dis- 
trict Magistrate it is clear that the certified 
copy of the entry containing the candidate's 
name in the electoral roll for the con- 
atituency referred to in r. 14(2). Rule 2 
(3) did not accompany the nomination 
paper but another document accompanied 
it which the Revenue Divisional Officer re- 
garded wilh suspicion. I am most reluctant 
at this early stage in the new regime to 
give any sanction to the suggestion that 
condition precedent need not be carried 
out and that substitutes therefor should be 
admitled apparently acccrding to the discre- 
tion of any individual District Magistrate. 

As a result of the above conclusions an 
order will issue quashing the proceedings 
of the lower tribunals. The result will be 
that the petitioner has been duly declared 
elected to the Legislative Assembly. 

It is of course open tothe lst respon- 
dent to impugn the validity of the election 
by an election petition in accordance with 
the provisions of Part JIL of the (Govern- 
ment of India (Provincial Elections) (Oor- 
tupt Practices and Election Petitions) 
IOrder, 1936. The petitioner will have the 
wosts of this petition, Rs. 100. 

Lakshmana Rao, J.—lagree and would 
emphasise that r. 103 of “Lhe Madras 
Legislative Assembly Electoral (Elections 
and Election Petitions) Rules, 1936", pro- 
wide for decision cf doubts and disputes 
48 to the validity of primary elections for 
slecting candidates for a reserved seat and 
aot the election of a candidate to a re- 
served seat as defined in r.3 of Part. I of 
‘The Government of India (Provincial 
Elections; (Corrupt Practices and Election 
Petitions) Order, 1936" wnich cannot be 
yuestioned except by an election petition 
wesented in accordance with the provisions 
$ Part III of that order. There was in 
his case an election of a candidate to the 
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reserved seat by virtue ofthe declaration 
under the proviso to r. 23 of “The Madras 
Legislative Assembly Electoral (Elections 
and Election Pe:itions) Rules” and the 
petition to the District Magistrate was to 
declare void and set aside the election of 
the petitioner to the reserved seat. The 
petition was not to set aside the election 
of the petitioner as a candidate for the 
reserved seat nor is it suggested that there 
are any grounds therefor. That being so, 
the District Magistrate had no jurisdiction 
to entertain the petition, and r.7 of the 
Madras Legislative Assembly Electoral 
(Elections and Election Petitions) Rule does 
not validate or legalise such proceedings. 
The order of the District Magistrate and 
the consequential order of the Returning 
Officer are therefore unsustainable, and 
certiorari can only be taken away by 
express negative words. Rule 7 does not, 
as pointed out by my learned brother, take 
it away expressly or impliedly and it is 
unnecessary to decide whether certiorari 
can be taken away by rules framed under 
para 20 of the Fifth Schedule of the Gov- 
ernment of India Act, 1935, and, even 
if it can be and is so taken away, cer 
tiorari may not be granted where the 
tribunal has acted without or in excess of 
jurisdiction. 


ASN. Petition allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 2Q83 of 1934 
July 14, 1936 
_ Tax Cusano AND Dair Singa, JJ. 
Firm Sheikh MOHAMMAD ISMAIL-MAULA 
BAKHSH--PLAINTIRFS— APPELLANTS 
: versus 
Mian ABDUL MAJID KHAN AND ANOTHER 
“— DEEBNDANTS — RESPONDENTS. 

Negotiable I nstruments Act (XXVI of 1881), ss. 64 
69, 76 (d)—Promissory note—Presentation when neces. 
sary—Specific place includes city, town and village— 
Mere possession of note, when sufficient— S. 76 (d), 
applicability of—Whether applies to promissory notes 
—“Maker", “Drawer”, scope of. 

It is clear from the provisions of ss. 64 and 69, 
Negotiable Instruments Act, that in order to charge 
the maker of a promissory note payable on demand 
presentment is necessary only if the note i 4 
a “specified place”. 4 Re Kaka 

A city, town or village at large, may be tak 
a specified place within the meanma of ss, 64 ee 
69, Negotiable Instruments Act, but its presentment 
there would only benecessary, or indeed reasonably 
possiblo, ifthe maker hus his residence cr place of 
business there. In the absence of such residence or 
place of business the mere possession of the promissory 
note by the maker in the city, town or Village men- 


"476 


tioned, would be sufficient. Hardy v. Woodroofe (4), 
Mehr Bakhsh v. Hari Chand (5) and Sher Muham- 
mad Khan Zamanuddin Khan v. Mian Haji Ahmad 
Gui Abdul Aziz (6), considered. 

Throughout the Negotiable Instruments Act, a clear 
distinction appears to have been made between 
“maker” and “drawer”, the former word being used 
in a more general sense as applying to promissory 
notes, negotiable instruments and cheques, while the 
word “drawer” is restricted to bills of exchange or 
cheques only, and is nowhere used in connection with 
promissory notes. It follows, therefore, that the in- 
tention was to limit the operation of cl. (d) of s. 76 to 
bills ofexchange and cheques only and not to extend 
it to promissory notes. Bhawanjt Narsi v. Assan 
Pitambardass (1), distinguished. Shiv Nath v. 
Bishambar Das (2), dissented from. 


g.0. A. from the decree of the Addi- 
tional District Judge, Lyallpur, dated 
August 30, 1934. 

Messrs. Jagan Nath Aggarwal and Asa 
Ram Aggarwal, for the Appellants. 
Sardar Sewa Ram Singh, for the Res- 


pondents. 


Tek Chand, J.—On July 19, 1930 abdul 
Majid Khan, defendant No. 1, and his wife, 
Musammat Umrao Begum, defendant No. 2, 
executed a promissory note in favour of 
‘Durga Das Tangri, defendant No. 3, for 
Rs. 4,000 bearing interest at Re. 1-8-0 per 
cent. per mensem. The promissory note 
was payable on demand at Lyallpur. On 
October 8, 1931, Durga Das, defendant No. 3, 
assigned the promissory note to the plain- 
tiff firm Mohammad Ismail-Moula Bakhsh. 
On the same day the plaintiff sent a notice 
of demand by pest, which was received 
by defendant No. 1 on the following day. 
The defendant having failed to pay, the 
plaintiff insfituted a suit for recovery of 
Rs. 4,894, made of Rs. 4,000 principal and 
Rs. 694 interest, and also asked for future 
interest at the stipulated rate from the 
date of institution of the suit till realiza- 
tion. In her written statement, Musammat 
Umrao Begum, defendant No. 2, admitted 
the execution of the promissory note and 
receipt cf consideration, but pleaded that 
the money had remained “in possession of 
her husband, Abdul Majid Khan, who had 
spent it according to his own choice and, 
therefore, he alone was liable. Abdul 
Majid Khan admitted having signed the 
promissory nole but stated that he did so 
merely asa witness to identify defendant 
No. 2, who was the only executant of the 
document. He further pleaded that the 
promissory note was without consideration. 
fle denied the factum and validity of the 

assignment by Durga Das, defendant No. 3, 
jn favour of the plaintiff. Lastly he plead- 
ed that there had been no presentment 
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cf the promissory ncte, and, therefore, the 
plaintif was not entitled to sue thereon. 
The trial Judge found that the promis- 
sory note had been duly executed by both 
the defendants jointly, that consideration 
had passed, and that the assignment by’ 
defendant No.3in favour of the plaintiff 
was valid. He found that the plaintiff's 
allegation that the promissory note had 
been duly presented to defendant No. 1 
at Lyallpur on October 8, 1931, was unpro- 
ved. He held, however, that.presentment 
was not necessary in view of the provisions 
of s. 76d) Negotiable Instruments Act, 
as the defendants did not suffer any 
damage for want of. such presentment, 
defendant No.1 having admitted in the 
wilness-box that even if the promissory 
note had been presented to him, he would 
not have paid the amount due, as he had 
not received any consideration for it. In 
support of this conclusion, the learned 
Subordinate Judge referred to Bhawanji 
Narsi v. Assan Pitambardass(1). In the 
result, he passed a decree for Rs. 4.894 
against both the defendants with future 
interest at the stipulated rate from the 
date of the institution of the suit till rea- 
lization. In view of his finding that the 
plaintiff's evidence as to the actual’ pre- 
sentment of the promissory note was un- 
satisfactory, he allowed him one-half of 
the costs of the suit. Musammat Umrao 
Begum, defendant No 2, submitted to the 
decrees and did not go in appeal. Abdul 
Majid Khan appealed to the Additional 
District Judge, who upheld the findings 
of the trial Court as to the execution of 
the promissory note by both the defen- 
dants and the passing of the consideration. 
He also agreed with the trial Oourt in 
holding that actual presentment of the pro- 
missory nole had not been proved. He, 
however, held that s. 76 (d) on which the 
learned Subordinate Judge had relied, was 
inapplicable as it referred to the “drawer” 
of a bill of exchange and not the “maker” 
of a promissory note. : 
He further held that under s. 64, Nego- 
tiable Instruments Act, presentment of the 
promissory note was necessary as it was 
payable ata “specified place”, and as this 
had not been done, he accepted the appeal, 
and setting aside the decree cf the Sub- 
ordinate Judge, so far as defendant No. l 
was concerned, dismissed the suit against 
him. It was noted in the decree of the 
Additional District Judge, that the decree 


k (1) A IR 1925 Sind 241; 86 Ind. Cas, 357; 19 SL 
12. 
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of the trial Court stood against defendant 
No. 2 who had not appealed. 
: The plaintiff has come in second appeal 
and on his behalf, the judgment of the 
learned Additional District Judge has been 
assailed substantially on three grounds. 
It has been argued: (a) thatthe note in 
dispute was not payable at a “specified 
Place,” and, therefore, under the exception 
‘tos. 64, ite presentment to the maker was 
not necessary; (b) that defendant No. 1 
having denied consideration, presentment 
was unnecessary under s. 76 (d); (e) that 
in any event, the executants not having a 
fixed abode or place of business in the 
town of Lyallpur, all that was required of 
the creditor was to have the promissory 
‘ote in his possession at Lyallpur at any 
time that the makers, or either of them, 
called to make payment, and as the note 
remained with Durga Das and, subsequent 
to ils assignment, with the plaintiff, till 
‘the institution of the suit, the require- 
ments of the law were fulfilled, and all 
other issues having been found in favour 
of the plaintiff, his suit should have been 
decreed. I shall first deal with the second 
point, as the first and third points are 
inter-connected and it will be convenient 
to consider them together. Clause (d) of 
s. 76 holds presentment unnecessary 

“as against the drawer, if the drawer could not 
suffer damage for the want of such presentment.” 

Nows.7, Negotiable Instruments Act, 
defines “drawer” as the maker of a bill 
of exchange or cheque. Obviously this defi- 
nition must be followed in construing the 
various provisions of the Act, unless there 
is anything in the context to the contrary. 
Throughout the Act, a clear distinction 
appears to have been made between 
“maker” and “drawer”, the former word 
being used in a more general sense as 
applying to promissory notes, negotiable 
instruments and cheques, while the word 
“drawer” is restricted to bills of exchange 
or cheques only, and is nowhere used in 
connection with promissory notes. ‘nis 
will become clear from a reference to 
es. 26 (1) and (2), 30, 32, 37, 43, 44, 51, 69, 
70, 118, 134 and 130 of the Act. In all 
these sections “drawer” or “drawee" has 
always, been used in connection with bills 
of exchange and cheques, and “maker” is 
aged either generally for all kinds of 
negotiable instruments, or with special 
reference to promissory notes in contra- 
listinction to bills of exchange and cheques. 
(tis significant that in cl. (a) of s. 76 
self, the words “maker, drawee or accep- 


V73—23 & 24 
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tor" are used, but in cl. (d) the word 
“drawer” only is mentioned. This clearly 
shows thatthe Legislature did not intend 
to use ‘drawer’ and “maker” as synony- 
mous terms. It follows, therefore, that 
the intention was to limit the operation 
of cl. (d), to bills of exchange and cheques 
only and not to extend it to promissory notes. 
The learned Subordinate Judge has referred 
to Bhawanji Narsi v, Assan Pitambardass 
(1), but in that case the instrument, which 
was the subject of dispute, was a bill of 
exchange and wascleazly covered by cl. (d) 
of s. 76. That case, therefore, is no autho- 
rity for the proposition that cl. (d), applies 
to promissory notes also. The learned Sub- 
ordinate Judge has observed thatthe same 
principle should apply tə promissory notes, 
but in considering the plain words of a 
statute, ih ig not permissible to extend its 
operation on this ground to instruments 
which appearto have been excluded spe- 
cifically from its terms. 

Mr. Jagannath has drawn our attention to 
a Single Bench decision of this Court repor - 
ed as Shiv Nath v. Bishmbar Das (2), waiza 
certainly supports his cmtention. In that 
case, it was held by Abdul Rashid, J., that 
the definition of “drawer” ia s. 7, wae not 
exhaustive and that the “maker” of a pro: 
missory note could als» be called a “drawer” 
and consequently no presentment was 
necessary ifthe maker of the promissory 
note could not suffer damage for want ‘of 
such presentment. No reasons are given 
for this conclusion, andthe only authority 
cited by the learned Judge isa remark in 
Chalmers’ Bills of Exchange, Edn. 10, 
p. 325. This remark, however, appears in 
that bookin quitea different context. In 
the Commentary on s. 88 (Hnglish) Bills of 
Exchange Act, relating to the lability of 
the maker of a promissory note, the learned 
author says : 

“The maker of a promissory note is the princi- 
pal debtorin the instrument. The maker is some- 
times called the drawer, but ths primary and 
absolute liability of the maker of a note must be 


distinguished from the secondary and conditional 
liability of the drawer of a bill ofexchange.” 


Toe author then sites the case of Gwin- 
nell v. Herbert (3) where it was held that the 
end urser of a promissory nots does not 
stand ia the situation of maker relatively: 
tothe endorsee. It will be seen that the 
quotation from Chalmers’ book has no 


bearing on the question of the present- 
(2) AT R 1935 Lah, 153, 152 Ind. Oas. 1006; (1935) 
Or. Oas. 239; 36 Or. LJ 217; 37 PL R3l;7 RL 


334, 
(3) (1836) 6 N &M723;5 A & H436;2H& W194: 
5LJ KB 250, i fi 
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ment. of Promissory notes, and is no autho- 
rity for the proposition for which it was 
cited. It may be that in some old English 
Gases the words “maker” and "drawer" 
were used indiscriminately, but with all 
respect, I think, that this cannot justify our 
extending the plain meaning of the word 
“drawer”-as defined in a Statute of the 
Indian Legislature. I would, therefore, 
respectively dissent from the conclusion of 
. the learned Judge in the case cited and 
hold thats. 76 (d) is inapplicable to cases 
of promissory notes. Agreeing with the 
learned Additional District Judge on this 
point, L overrule this contention of the ap- 
pellant’s learned Counsel. Before c:nsi- 
dering the rst and third questions raised 
on behalf of the appellant, it is necessary to 
state afew facts which are no longer in 
dispute. As already mentioned, the pro- 
misscry note expressly stated that the 
amount borrowed 

“shall be paid on demand with interest at the rate 


of Ite. 1-8-0 fer cent. par mensem to the said Lala 
Durga Das Tangzi, or order, at “Lyallpur.” 


It is admitted that both the executants, 
Abdul Majid Khan and Musammat -Umrao 
Begum have their permanent residence in 
Kapurthala. Abdul Majid Khan ownss me 
squares of land in the ‘yallpur District, 
but he has no property in the town of 
Lyallpur, nor has he any fixed abode or 
place of business there. He has deposed 
that he and his wife were at the house of 
Chaudhri Mohammad Din, Secretary, Dis- 
trict Board, at the time of the execution 
of the promissory note. He also admitted 
that he was not at Lyallpur on October k, 
1931, but agrived there by chance on the 
morning of October 9, when the notice of 
demand sent by post by the plaintiff was 
delivered to him at the house of his sister. 
The provisions of the law bearing on the 
point are contained in s. 64 and s. 69, Ne- 
gotiable Instruments Act. TLese sections 
are not very happily drafted or arranged 
and some confusion has arisen owing to 
the fact that the “Exception” to s. 64, is 
really not an exception to the rule enun- 
ciated in the main part of that section, It 
is an independent provision, which might 
well have been enacted asa separate sec- 
tion. The first part of s. 64, contains the 
general rule that : i 


“Promissory notes= . must be presented for pay- 
ment to the maker.. ... by oron behalf of the holder 
as heieinafter provided.” 

Section 69, provides that a 

“promisso1y Rote... made payable ata specified 
place must, in orderto charge the maker...thereof, 
þe presented for payment at that place," 
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The exception to s. 64, lays down that : 
“Where a promissory note is payable on demand 


and is not payable at a specified place, no presente 


ment is necessary in order to charge the maker 
therecf.” 


From these provisions it is clear that 
in order to charge the maker of a promis- 
sory note payable on demand, presentment 
is necessary only if the note is payable 
at a “specitied place’. The question for 
determination is what is the meaning of a 
“note payable ata specified place’? Does 
it mean @ note payable at a certain pre- 
mises, like a house, shop, office, business- 
Place or other building, 89 particularized 
that the promisee can know where to 
Present it? Or does it inclue in its 
purview instruments, in which the place of 
payment is not so particularized, bui which 
is merely described as payable at a town 
at large, of whatever size, where it may 
or may not be possible for the promisee, 
after reasonable search, to ind the maker ? 
Unfortunately the Negotiable Instruments 
Act does not contain any definition of 
the expression “specified place,” and 
there is a singular dearth of authority 
bearing on the point both in India and 
England. The ecrresponding provision in: 
England, cn which the Indian Act is largely’ 
based, is in s. 45 (4), Bill of Exchange 
Act, 1882 (45 & 46 Vict., O. 67), but that 
Act also is silent on the point. Nor do 
the well-known text books on the Bills of 
Exchange or the Law Merchant afford any 
assistance. In the Englich language the 
word “place” appears to have different 
meanings, accoiding to the context, two of 
which are (1) a Village, town or city and 
(2) a building or part of a building (see 
Murray’s New English Dictionary, Vol. 7, 
p. 926 and Webster’s Dictionary, p. 1646), 
‘The only English reported case which we 
have been able to find is Hardy v. Wood- 
roofe (4), where one of the pro-notes in 
dispute was payable at Guildford (which, 
I understand, is a town of some size) there 
being no specification of any particular 
premises. lt was assumed that the note 
was payable at a specified place and its 
presentment was necessary, but in view 
of the fact that the maker was not actually 
residing at Guildford at the due date, but 
‘was in Londcn, and the promisee had made 
enquiries from two principal banking 
houses at Guildford who had stated that 
the maker had no account with them, it 
was held in a very brief judgment that 
actual presentment to him was not neces 


sary. 
(4) (1818) 2 Starkie 319; 20 R R 689, 
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‘In India the question has been consider- 
ed at some length by Beckett, J, in a 
Single Bench case reported in Mehr Bakhsh 
v Hari Chand (5). There the promissory 
note was payable at Sialkot and it was 
found that neither the maker nor the pro- 
misee were residing therein. The lower 
Courts had held that Sialkot was a “‘speci- 
fied place” within the meaning of s. 69 
of the Act, and as there had been no 
presentment in the ordinary sense of the 
term, they Had dismissed the suit. On 
gecond appeal the learned Judge held, 
however, that alarge town of the size of 
Sialkot could not be called a 

“specified place for payment, any more than it 
would be possible to hold that British India was 


3 specified place if the note had been made payable 
‘n British India.” 


He proceeded to observe that: 


“If there is to be presentment in the ordinary- 


sense of the word, there must be some quite definite 
‘lace where the holder of the note can attend with 
4 reasonable chance of finding the maker of the 
rote. In other words, the place specified for pay- 
ment must be equivalent to what would be called 
n ordinary language an “address”, which would 
mable the maker to be found by the exercise of 
easonable diligence provided that the holder himself 
looses to attend at the place named for payment.” 
Tne learned Judge then weat on to 


ay : 

Whether the place named for payment in a negoti- 
‘ble instrument constitutes a specified place for 
his purpose, must be a question to be decided 
cording to the circumstances of each case. If 
fe maker of the pro-note has an ordinary place of 
usiness known to the parties concerned, the mere 
ntry of the town in which it is situated may 
rovide sufficient address but if the town is large 
nd there are no other means of ascertaining where 
he maker is to be found, then there is no place 
$ which the holder can be expected to attend 
x the purpose of presenting the note for 
ayment,” 

Applying these rules to the facts of the 
ase before him, the learned Judge held 
hat presentment was not necessary. In 
‘her Muhammad Khan Zamanuddin Khan 
. Mian Haji Ahmad Gul Abdul Aziz (6), 

note payable in Peshawar’ was held to 

e payable at a specified place, and its 
on: presentment, there was considered to 
e fatal. to the maintainability of the 
ait by the promisee for recovery 
f the amount from: the maker. 
“here is fo discussion of the point in the 
idgment and it seems to have been 
„ken for granted that a big town like 
eshawar was a speCified place. Itis not 
Kear from the report whether the maker 
aided, or had a place of business, in 
Da I R 1935 Lah. 623; 160 Ind, Oas, 536; 8 R 


ah. 519. 
(6) A IR 1935 Pesh 132; 158 Ind, Oas, 89; 8R 
agh, 48, 


MOHAMMAD isMaiL-MAULA gatuen b. ABbUL masin kuan (LAH) 


179 
Peshawar. The only other Indian case, 
which I have been able to find, is Dorabji 
Nowrosji v. Jamshedji Pestonji (7). Tnere 
the promissory note in question contained 
the following provision: “Money to be 
payable at Poona, Bombay or elsewhere”. 
Blackwell, Officiating, C. J. observed that the 
expression “specified place” in s. 69 
meant: 

“a place so particularised that the promisee can 


know where he must present the promissory note for 
payment.” i 

He then proceeded to hold that : 

“The words ofthe promissory note, do not, in my 
opinion, fall within the section at all. It is true 
that the promissory note provides that it is pay- 
able at Bombay or Poona, and of course the pro- 
missory note could have been presented at Bombay 
or Poona; but the promissory-note is not payable, 
only at Bombay or Poona, being payable, else-where’, 
that is at a place not specified and it does not 
make it incumbent upon the promises to present it 
at any specilied place.” 

He accordingly held that the case fell 
within the exception to s. 64 and presente 
ment was nt necessary. In America, 
where the provisions relating to present- 
meut as contained in the negotiable in- 
strument laws of most States ave identical 
with those of the Tudian Act, there appears 
to be c:nsiderable judicial authority on 
the point, which is summarized in the 
following words in Oorpus Juris. Vol. 8, 
p. 553, para. 768: 

“Where a bill or note merely designates a par- 
ticular city at large as the place of piyment, with- 
out naming any particular place therein, the paper 
should be presente! in such city at the residence 
or place of business of the miker if he has any, 
or upon him personally if he can be found, but if 
he has no residence or place of business there and 
is not found after the exercise of reasonable diligence, 
having the paper in such city on the day it becomes 
due is a sufficient presentment.” 


See also to the same effect Chancellor 
Kent's Commentaries on American Law 
Vol. 3, p. 129. With the utmost deference, 
I venture to think that the above para- 
graph contains an accurate exposition of 
the law. It follows that a city, town or 
village at large, may be taken to be a 
epecitied place’ within the meaning of 
ss. 64 and 69, Negotiable Instruments Act, 
but its presentment there would only be 
necessary, or indeed reasonably possible, 
if the maker has his residence or place of 
business there. In the absence of such 
residence or place of business the mere 
possession of the promissory note by the 
maker in the city, town or village mention- 
ed, would be sufficient. In the present 
case, as already stated, the contesting 
defendant did not reside at Lyallpur, nor 


1) 38 Bom, L R 395; 163 Ind, Qas, 300; A I R 
Bow, 218; 60 B 796; 9 R B 2. 4 19364 
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had he a place of business there, nor 
‘was he actually present at Lyallpur on 
the date in questicn. In these circum- 
stances, preser tment to him was not neces- 
sary, ihe promissory note being admit- 
tedly in the pcasession of the plaintiff at 
Lyallpur at the time. 


As all other points have been decided 
in favour of the plaintiff, be is entitled 
toa decree for the sum claimed. For the 
foregoing reasons, I would accept the 
appeal, set usidethe judgment and decree 
of the Additional District Judge and restore 
that of the trial Court, decreeing the 
plaintiff's suit against both defendants for 
Rs. 4,594 with future interest at ihe agreed 
rate from ‘Le date of the institution of 
tLe suit till realization. I would also give 
the plaintiff one-half of his costs in the 
trial Court from both the defendants and 
one-half of his ccsts from Abdul Majid 
Khon, defendant No. 1, alone in the District 
Court and this Court. 

Dalip Singh, J.—I agree. 


D. Appeal allowed. 


See 


7 ALLAHABAD HIGH COURT. 
Oivil Revision Application No. 376 of 1936 
August 31, 1937 | 
NIAMAT ULLAN AND HARRIES, Jd. 
DEOKINANDAN PANDEY— 
PLAINTIFF—APPLIOANT 
versus 
RAM CHANDRA TEWARI AND OTHERS 
— Derenpants— OPPOSITE Party 
Agra Tenancy Act (III of 1926), ss, 99,121, 230— 
Applicability of ss. 96 and 121—Hixed rate tenancy 
belonging to joint family—Suit by one member for set- 
ting aside alienation by another—Suit, if suit by tenant 
—Civil Court, jurisdiction of—Munsif holding it has 
no jurisdiction—Appellate Court oj the same view 
—High Court, tf can interfere in revision under 
s. 115, Civil Procedure Code (Act V of 1908). 
The first requisite forthe application of ss. 99 


and 121, Agra Tenancy Act, is thatthe suit must 
be by a tenant. [p. 1864, col. 2.] 
Wheie a fixedrate tenancy belongs to a joint 


Hindu family, rent is payable by the family as such 
and it is the family that should be considered to be 
collectively the tenant in respect thereof. It is not 
correct to say that tbe component parts of the 


joint family are co-tenants between themselves or. 


vis a vis the landlord. None of them has a defined 
share which he can call his own. Whatever inter- 
est he has inthe tenancyis liableto fluctuation. 
It may increase or decrease and may even lapse. 
Therefore, a suit by one of the members {or setting 
aside an alienation made by another member and 
for a declaration that such alienation does not affect 
the interest of the family including that of the 
plaintif, is not a suit by a tenant and consequent- 
ly 6, 99 and s. 121 read with 5.4230 and Sch, ly, 
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would not exclude the jurisdiction of the Oi i 
Court. fp. 182, col. 1.) . 

Where a Munsif holds that he has no jurisdiction 
to entertain a certain suit and the same view is 
taken by the Civil Judge on appeal, the question in- 
volved being directly one relating to the jurisdic- 
tion of the Munsif, the High Court has power under 
s- 115, Civil Procedure Code, to interfere in revi- 
sion. Panchanand Panday v. Ram Parpan Tewari, 
Civil Rev. No. 43 of 1936, distinguished. Badami 
Kuar v.Dinu Rai (1), relied on. 


C. R. App. against the order of the Dis- 
trict Judge, Benares, dated April 9, 1936. 

Mr. B. Malik, for the Applicant. 

Mr. Shiva Prasad Sinha, for the Opposite 
Party. é 

Order.—This is an application for revi- 
sion under s. 115, Civil Procedure Code, 
against the order passed by the District 
Judge of Benares confirming that of a 
Munsif of that district, who returned the 
plaint fled in his Cours by the applicant 
for presentation tothe proper Court, that is 
the Revenue Court. The plaintiff alleged in 
his plaint that he and defendants Nos. 2 to 
6 are members of a joint Hindu family 
owning certain fixed-rate ‘tenancy lands 
specified at the foot of the plaint and that 
defendants Nos. 2 and 3 conspired to 
alienate the property in suit fraudulently 
without consideration and without legal 
necessity in favour of their relative, defend- 
ant No. |, tothe detriment of the plaintiff. 
The plaint also alleges that defendants- 
Nos. 4 tov are the other members of the 
family. As a matter of fact, defendants 
Nos. 4 and 5 are the sons of defendent No. 2. 
and defendant No. 6 ıs the nephew of 
defendant No, Z. The relief originally 
claimed by the plaintiff was cancellation of 
asale deed dated August 18, 1934, executed” 
by defendants Nos.2 and 3 in favour of 
defendant No. 1 and for a declaration that 
the same is not binding on the share of 
the plaintiff which, accoraing tothe pedigree 
appended to the plaint, comes to nali. It 
was further prayed that in case the Court 
found that the property in dispute is no 
longer in possession cf the plaintif, a decree 
for possession be passed and defendant No. M 
be ejected. The suit was contested by. 
defendanis Nos, 2 and 3, inter alia, on the 
ground that the Civil Court has no * jurisdic 
tion to entertain it. 

Before the trial Court returned the plains 
for presentation to the proper Court, the 
plaintiff made an application for amend 
ment praying that a reference to the plaint 
ift’s half share in the relief be omitted x 
that the relief that might be granted t 
bim was a declaration that the deed it 


1238 DHOKINANDAN PANDEY V. RAM OHANDBA TEWARI 
question was inoperative. The Munsif up- 
held the defendants’ plea as regards 


jurisdiction and ordered the plaint to be 
returned for presentation to the proper 
Court. It did not allow the amendment 
prayed for by the plaintiff on the ground 
that sinceta Civil Court had no jurisdiction 
to try the suit. it was not competent to 
allow amendment of the plains. The plaint 
was accordingly returned, but the plaintiff 
did not file it in the Revenue Court and 
preferred to’appeal to the District Judge, 
questioning the correctness of the view 
taken by the Munsif. In the main, two 
questions were argued before the learned 
District Judge. It was contended that, 
having regard to the nature of the suit, the 
ivil Court alone has jurisdiciion to enter- 
tain it and thatthe Munsif was wrong in 
holding that the suit not being within his 
jurisdiction he was not competent to allow 
amendment of the plaint. The learned 
District Judge agreed with the Court of first 
instance and held on bo.h the points against 
the plaintiff who has come in revision to this 
Jourt. 

“A preliminary objection is taken by 


earned Counsel for the opposite party that. 


10 revision lies. The contention is that the 
ower Appellate Court had jurisdiction to 
sear the appeal and that if in deciding 
hat appeal it has taken an erroneous view 
„f law on which his finding as to jurisdic- 
ion is based, he cannot be considered to 
wave acted without jurisdiction or to have 
ailed to have exercised a jurisdiction vested 
a him or to have acted illegally or with 
vaterial irregularity in the exercise of his 
irisdiction, even if his view on a question 
f law is erroneous. Roliance is placed on 
ivil Revision No. 43 of 1936, Panchanand 
‘andey V. Ram Parpan Tewari. In 
1at case, the Court of first instance had 
eld that it had oo jurisdiction. On appeal 
e Civil Judge held, on his view of the 
.w applicable to the case, that the Civil 
ourt had jurisdiction. Accordingly the 
“der of the first Couit was reversed and 
ae case was remanded for disposal on the 
erits. Inthe case before us the position 
quite different. The Munsif held that he 
id no juvisdiction to entertain the suit 
id on appeal the Civil Judge has taken 
.e same view. The question before us 18 
kether the Munsif had jurisdiction to 
atertain the suit filed in his Court. The 
1estion involved is directly one relating 

his jurisdiction and we have no doubt 


at the High Court has power under. 


115 to interfere jn revision. Our view 
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is fully supported by Badami Kuar v. 
Dinu Rai (1),a case decided by a Full 
Bench of this Court consisting of five Judges, 
Accordingly we overrule the preliminary 
objection and proceed to consider the revi- 
sion on its merits. 

Before considering the main question 
involved in the case, we think it necessary 
to dispose of a subsidiary point in the case. 
An application was made by the plaintiff 
tothe Court of first instance asking for 
permission to amend his plaint by deleting 
certain words from the claim of relief 
which referred to the half share alleged to 
belong to the plaintiff. The plaint, if 
amended, will claim the relief that the 
sale-deed dated August .&, 1934, be declared 
to be absolutely inoperative, that is to say, 
itis invalid not only as against the plaint- 
iff’s interest in the property in dispute, but 
against the interests of the entire joint 
family of which the plaintiff claims to be 
a member. The Muusif held that as he 
had no jurisdiction to entertain the suit, 
he was not competent to allow the amend- 
ment prayed for by the plaintiff. This 
view may be technically right but is of no 
practical importance if the amended plaiat 
would bring the ‘suit within tne jurisdic- 
tion of the Civil Court. Assuming that the 
plaint, 29 originally filed, disclosed a suit 
not cognizable by the Civil Conrt, and 
assuming also that the amendment would 
have made it cognizable by such a Court, it 
was open to the plaintiff to amend it as soon 
as it was returned to him for presentation: 
to the proper Oourt and to represent it 
in the same Court which was bound to 
entertain it, as ex hypothesi the suit 
would have become one which the Civil 
Court was competent to decide. For all 
practical purposes, therefore, we should 
consider in the present revision whether 
the plaint, ifthe same had been allowed to 
be amended, wuld have disclosed a suit 
which the Oivil Goart had jurisdiction to 
decide. 

Turning to the main question in the 
case, we would first observe that the suit is 
of the typical kindin which a member cf 
a Hindu joint family seeks to have an 
alienation made by another member, there- 
of, set aside and to have it declared that 
the same does not affect the family pro- 
perty, which in spite of it continues to 
belong to the family, and that in case the 
property has passed out of the family it 
be restored to it. Suits of this description 
are frequently instituted in Civil Courts, 

(1) 8 A 111; A W N 1886, 28 (E B). 
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and we may safely say that they are of 
very rare occurrence in a Revenue Court. 
The question which we have to consider is 
whether a suit must-be heard and decided 
by a Revenue Court only because the pro- 
-perty alienated under the sale deed in 
question is a fixed-rate tenancy. 

Section 22, Agra Tenancy Act, declares 
‘that the interest of a permanent tenure- 


holder and of a fixed rate tenant is both. 


heritable and transferable. Other tenan- 
cies, such as ex-proprietary tenancy, ocen- 
pancy tenure and non-occupancy tenure, 
are not transferable, and though heritable, 
are subject to special rules of devolution 
which are wholly inconsistent with survi- 
vorship which is a peculiar feature of joint 
Hindu families. A fixed rate tenancy, on 
the other hand, can pass like proprietary 
tenures by survivorship. After the xed 
tate tenancy has made one or two des- 
cents from the original acquirer who 
became the ancestor of his descendants, it 
becomes part of the joint family property 
and is subject tothe rule of survivorship. 
The tenancy at that stage belongs not to 
any one or two individual members of the 
` family but to the entire joint family which 
vis a vis ihe landholder is the tenant. 
The expression “tenant” is defined in 
s.3 (6) as a person by whem rentis, cr 
but for a contract, express or implied, 
would be payable. Where a fixed-rate 
tenancy belongs to a joint Hindu family, 
rett is payable by the family as such and 
“it is the family that should be considered 
to be collectively the tenant in respect 
` thereof. Iteis not correct to say that the 


“ component parts of the joint family are- 


< co-tenants between themselves or vis a 
“wis the landlord. None of” them has a 
defined share which he can call his own. 
`. Whatever interest he has in the tenancy 
is liable to fluctuation. It may increase 
7 or decrease and may even lapse. 

This being tke position of individual 
members of the joint Hindu family to 
whom a fixed rate tenancy belongs, the 
next question to be considered is whether 
if one of the members institutes a suit for 
setting aside an alienation made by 
another member and for a declaration that 
such alienation dces not affect the interest 
of the family including that of the plain- 
tiff, ss. 99 and 121, Tenancy Act, read 


with s. 230and Sch. IV of the same Act, . 


exclude the jurisdiction of the Civil Court 
which is otherwise the proper Court to 
decide the questions arising out of such 
cases, Section 99 provides; 
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“Any tenant or rent-free grantee ejected from ot 
prevented from obtaining possession of his hold- 
ing or any part thereof, otherwise than in accord: 
ance with the provisions of this Act, by (a) his 
lancholder or any person claiming as landholder 
to have a right to eject him, or (b) any pereon 
claiming through such Jandholder or person, whe- 
ther as tenant or otherwise, may sue tae persom 
so ejecting him or keeping him out of possession: 
(i) for possession of the holding; (i) for compensa- 
tion for wrongful dispossession; and (tit) for com- 
pensation for any improvement he may have 
made.” 


Section 121 which is closely allied to 
s. 99 provides for declaratory suits by æ 
tenant against his landholder or persone 
claiming through him as .s. 99 does in res- 
pect of the reliefs therein *mentioned.. 
Before any of these sections can apply, it 
must be found that the plaintif is a 
“tenant”. If the plaintiff cannot be cor- 
rectly described as a tenant with reference 
to the land in dispute, neither s. 99 nor 
s. 121 can have any application. As we 
have already skown, the fixed rate te: 
nancy in dispute in the present case 
belongs to the entire joint family of which 
the plaintiff isa member. It is the family 
and not the plaintiff that should be con- 
sidered to be the tenant thereof. The 
plaintiff and the alienating members oñ 
the family are not co-tenants in the stricr 
sense of the term. The correct descrip: 
tion of the plaintiff and the alienating 
members is that they are members of a 
co-parcenary body to whom the fixed rate 
tenancy belongs. It is true that so far as 
each of them hasan interest in the fixed 
rate tenancy, it is derived from the same 
landholder but this is a different matte» 
altogether. The first requisite for the 
application of ss. 99 and 121, is that the 
As alread» 
indicated, the plaintiff cannot be consi 
dered to be the tenant of the fixed-rate 
tenancy which has been alienated br 
defendants Nos. 2 and 3 in this case 
Accordingly we hold that the present suit in 
not such as is contemplated by ss. 94 
and 121, Agra Tenancy Act, which, in ou. 
opinion, are wholly inapplicable to cases it 
which one member of a joint Hindi famil» 
impugns the action of another member wit) 
reference to the family property which ma; 
include fixed rate tenancy. | 

In the course of the arguments befor 
us sn obi cases were cited by learnee 
Counsel on both sides. We do not consi 
der it necessary to discuss in detail ever. 
one of these cases. It is enough to poin 
out that in none of them fixed-rat 
tenancy belonging to a joint Hindu famil: 
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was involved. We have not been referred 
to any case in which a view in conflict 
with that we are takinghis been adopted. 
In view of the case we have taken, this 
revision must succeed, It is accordingly 
allowed. The orders of the Iswer Courts 
are set aside and the case is sent back to 
the Court of first instance with a direction 
that it be restored to its original number 
and be disposed of according tolaw. The 
applicant shall have his costs in this Court 
and ia the lower Appellate Court. Costs 
of the first Court shall abide the result. 
We may note that we allow the plaintiff 
to amend his plaint in terms of the appli- 
cation to which reference has been made 
in the body of this judgment. 
D. Case remanded. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 192 of 1936 
April 15, 1937 
Nast ALI AND R. ©. MiTTER, JJ. 
HARENDRA KUMAR GHOSH AND 
ANOTAER—SURETI 2g —A PPELLAN TS 
versus 
GURUPADA BHOW MIOK—PLuntipr, 
Deores HOLDER AND ANGTUBR —RE3PONDENTS 


Limitation Act (IX of 1908), Sch. I, Arts 181, 
182—Application for execution against surety—Whe- 
ther application for execution of a decree—Limita- 
tion applicable—Sureties, if become judgment-debtors 
—Civil Procedure Code (Act V of 1908),s 115. 
| The application for execution against the sureties 
is an application for execution of a decree as by opera- 
tion of s. 145 of the Oivil.Procedure Oode, the sureties 
become judgment-debtors under the decree. Such an 
application for execution, therefore, comes under’ 
Art. 182, and not under Art. 181, Limitation Act. 
“Pratapsingh Moholalbhai v. Keshavlal Harilal (i), 
referred to. 


C. A. from the original order of the Sub- 
Judge, Second Court, Dacca, dated March 
17, 1936. 

Messrs. Atul Chandra Gupta and Bhu- 
pendra Nath Ray Chaudhury, for the Ap- 
pellants. f 

Mr. Phani Bhusan Chakrabarty, for the 
Respondents. 

Judgment.—Gurupada Bhowmick, res» 
pondent No. 1 in this appeal, instituted a 
suit in the second Court of the Subordinate 
Judge at Dacca for recovery cf Rs. 7,351 
from respondents Nos. 2 and 3 on the basis 
of two hand-notes on April 25, 1931. On 
April 27, 1931, he applied for attachment 
before judgment of some immovable pro- 
perties belonging to respondent No 3. The 
learned Subordinate Judge thereupon 
passed the following order ; | 
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“The defendants do show cause within a week from 
the service of notice uponthem as to why they should 
not furnish security to the extent of Rs. 8,000. In 
the meantime let the properties said to belong to 
defendant No, 2 (respondent No. 2 in the appeal) be 
attached conditionally and provisionally and let the 
attachment continue till vacated ie h 

On the next day the issue of the writ of 
altachment was stayed on defendant No. 2 
giving undertaking that he would not trans- 
fer his properties. On May 5, 1931, 2 sec- 
urity bond for Rs. 8,000 executed by defen- 
dant No.2 and the appellants before us 
was filed before the learned Subcrdinate 
Judge. The Oourt asked the Nazir to test 
the sufficiency of the security. On May 
12, 1931, the Court found the security to be 
sufficient and the order directing attachment 
before judgment of the properties of de- 
fendant No. 2 was revoked. On November 
20, 1931, the cuit was decreed on compro- 
mise, the terms of which are as fo.lows : 

(1) The plaintiff will get a decree against the 
defendants for the entire amount under claim with 
costs, but the decree will be made final by treating 
it as fully satisfied on payment by the defendants 
of an amount of Rs. 5,000 within February 15, 1932, 
and a further sum of Rs. 2,0U0 within September, 
1932. In default of payment, the entire balance of 
the decretal dues will be realizable and interest 
will run on the said amount at the rate of Re. 1-3-0 
per cent. per month till the date of realization, 


which we will pay ; 
(2) the surety bond executed by defendant No, 2 
will remain in force so long as the money is not paid 


Defendants Nos. 1 and 2, however, did not 
pay the instalments as directed in tke decree. 
Thereupon several execution cises were 
started against defendants Nos. 1 and 2, 
the last of which was disposed of on May 25, 
1935. By this execution preceeding the 
sum of Rs. 2,000 was realized. On Septem- 
ber 26, 1935, the decree-holder filed an 
application in the Court of the Suborinate 
Judge against defendants Nos. 1 and 2 as 
well as the appellants who stood sureties 
for realization of the balance of the decretal 
amount. The prayer in this petition is as 
follows : 

“Notices may be issued upon the sureties and the 
judgment-debtors Nos land 2. Then the immovable 
properties mentioned in the schedule annexed to the 
petition in the ownership and possession of defen- 
dants Nos. 1 and 2 and the sureties may be attached, 
and then the attached properties of defendants Nos. L 
and 2 may besold, first for satisfaction of the 
decretal dues, and in case the entire amount was 
not satisfied, then simultaneously the attached pro- 
perties of the sureties muy be sold in auction and 
the entire decretal amount may be realized." 

On January 18, 1936, the sureties filed 
an objection to this execution under s. 47, 
Civil Procedure Code. Their objections in 
substance are: (1) Tuat the application 
for execution against them was barred 
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‘by limitation; (2) That the application for 
execution was not maintainable against 
them as they have been discharged from 
their liability under the surety bond by the 
compromise decree. The learned Subordi- 
nate Judge, by his order dated March 17, 
1936, cverruled these objections and ordered 
execution to proceed against them also. On 
“March 28, 1936, the learned Judge ordered 
that the properties of the sureties should 
not be attached until and unless the decree- 
holder had exhausted his remedies against 
defendants Nos. 1 and 2. The sureties 
‘&ppeal against the order of the learned 
Subordinate Judge, dated March 17, 1936. 
The first point urged by Mr. Gupta on 
behalf of the appellants is that the decree- 
holder is not entitled to execute the decree 
‘against the appellants inasmuch as they 
were discharged from their liability under 
the surety bond by the ccmpromise decree. 
The material portion of the surety bond is 
as follows: - 

‘If any decree is passed against executant No. 1 
(defendant No, 2 in the suit), I, executant No. 1, shall 
deliver to Oourt my properties or their value or such 
portion of them as would be sufficient for the satis- 
faction of the decree and if I, executant No. 1, fail 
to do this, we all the executants (defendant No. 2 
and the sureties) will be jointly and severally liable 
for Rs. 8,600 mentioned in this surety bond and the 
amount of Rs 8,000 which is the aubject-matter of 
this surety bond will be realized from the movable 
and immovable properties and the executants cf the 
bond and we and our heirs and legal representatives 
would be bound by the terms of this document.’ . 


The first contention of Mr. Gupta appear- 
ing on behalf of the appellants in substance 
is this: The decree contemplated in the 
bond was a decree for money payable at 
once on the passing of the decree and not 
an instalment decree by which the payment 
of the decretal amount would be deferred. 
The sureties guaranteed the promise of 
defendant No. 2 to deliver the properties 
to Court as soon’ as the decree would be 
passed and as by the compromise an jin- 
stalment decree was passed, the plaintiff 
decree-holder by entering into this com- 
promise has made it impossible for the 
guaranteed performance to take place. The 
sureties, therefore, have been discharged 
from their liabilities under the surety bond. 
In support of his contention, Mr. Gupta 
yelied on the recent decision cf their Lord- 
ships of the Judicial Committee in Pratap- 
singh Moholalbhai v. Keshavalal Harilal 
(1); at p. 33* in which Lord Atkin made the 

@) 621 A 22; 153 Ind. Cas, 700; A IRi935P O 
21; 59 B 160; (193:) O W N 118; (1935) M WN 97;7R 


P C 193; (1935) A D J 212; 41 L W 210; 68 ML J’ 339; 
39 OW N 440; 61 O L J 42; 37 Bom. LR 315 (PO), 
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. following observation : 


“The principle is that the surety, like any other 
contracting party, cannot be held bound to something 
for which he has not contracted. If the original 
parties have expressly agreed to vary the terms of 
the original contract, no fuither question arises. The 
original contract has gone, and unless the surety has 
assented to the new terms, there is nothing to which 
he can be bound, for the final obligation of the 
principal debtor will be something different from the 
obligation which the surety guaranteed Presumably 
he is discharged forthwith on the contract being 
altered without his consent, for the parties have made 
w impossible for the guaranteed performance to take 
place.” 

At p. 35* of the report, however, we find 
the following observaticn ; 

“It is perhaps, desirable to add that mhe applica- 
tion of this principle must always depend upon a 
correct analysis of the contract in fact made, 
Guarantees frequently relate to obligations without 
special reference to any specific contract between 
the creditor and the principal debtor In such a 
case the doctrine referred to would have a very 
limited operation.” 


The words in the bond indicate that the 
sureties would be jointly and severally 
liable up to the extent of Rs. 8,000 if the 
suit be decreed and defendant No. 2 fails 
to produce the properties wbich the plaintiff 
wanted to attach before judgment. The 
properties of defendant No. 2 were going 
to be attached before judgment. In order 
to release these properties from at.achment, 
he promised that cn the suit bsing decreed 
he would produce the property whica the 
plaintiff wanted to attach before judgment, 
and on his failure to do so, the sureties under- 
took to pay up to the amount of Rs. 8,100. 
We do not agree with the contention of Mr. 
Gupta that by the terms of this bond the 
suyelies intended that the decree must not 
be an instalment decree and that the de- 
cretal amount must be payable as soon as 
the decrée was passed. The contention of 
Mr. Gupta involves certain limitations in. 
the terms of this bond which we do noś 
find in the b:nd. The words used in the 
bond are “if any decree is passed”. The 
word “any” is wide enough to include an 
instalment’ decree. By 8 133, Contract 
Act, any variance made without the 
surety’s consent in the terms of the con- 
tract between the principal and the creditor, 
discharges the surety as to transactions 
subsequent to the variance. By s 135, 

“a contract between the creditor and the princi- 
pal debtor by which the creditor makes a com- 
position with, or promises to give time to, or not 
to sue the principal debtor, discharges the surety 
unless the surety assents to such contract. k 

These provisions of law are-of no assis- 
tance to the appellants as we are cf 
opinion that the terms of compromise are 
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not at variance with the terms of the 
bond, The surety bond contemplated an 
instalment decree also. The question of 
giving any time by the creditor to the 
principal debtor, therefore, does not arise 
“in the present case. The next contention 
of Mr. Gupta is that the liability of the 
sureties under the decree came tc an end 
by the concludiog portion of the terms of 
compromise, namely, that “the surety bond 
éxecuted by defendant No. 2 will remain 
in force so long as the money is not paid 
off". It is contended by him that the 
evident implication of this portion of the 
compromise is that the decree-holders 
gave up their rights under the surety bond 
against the appellants. We are unable 
to agree with him in this view of the 
matter. These words simply indicate that 
the surety bond will continue to be in 
force till the money is realized. The words 
“executed by defeudant No. 2” are merely 
descriptive and they were not intended to 
limit the liability under the surety bond 
only to defendant No. 2, We are, therefore, 
unable to hold that the liability of the 
appellants under the surety bond has been 
discharged by the compromise between 
the plaintiff decree-holder and defendant 
No 2. The las; contention of Mr. Gupta 
is that the application for execution 
against the sureties is barred by limita- 
tion. His argument is that an application 
for execilicn against the surety comes 
under Art. 181, Limitation Act, and not 
under Art. 182 of the said Act. The decree- 
holder wants to enforce the payment of 
the decretal amount against the sureties 
evidently under s. 145, els. (a) and (c), 
Civil Procedure Code. By this section, 

“when any person has become liable as surety 
for the performance of any decree or any part 
thereof or for the payment of any money or for 
the fulfilment of any condition imposed on any 
person under an order of the Court in any suit 
or in any proceeding consequent thereon, the 
decree or order miy be executed against him to 
the extent to which he has rendered himself per- 
sonally liable, in the manner herein provided for 
the execution of decrees, and such person shall, 
for the purpose of appeal, be deemed a party within 
the meaning of s. 47.” 

The appellants made themselves liable 
as sureties for the performance of any 
decree that would be passed in the suit 
ultimately. It is true that there is no 
Bpecitic order of the Court making the 
sureties liable fur the decretal amount. 
But the order accepting the security bond 
necessarily incorporated within 
terms of the bond by which the sureties 
made themselves personally liable to the 
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extent of Rs. 8,000 to the plaintiff. The 
application for execution against the sure- 
ties is, therefore, an application for execu- 
tion of a decree as by operation of s 145 
of the Code, the sureties become judgment- 
debtors under the decree. Such an 
application for execution, therefore, comes 
under Art. 182. It cannot come under 
Art. 181, Limitation Act. The result, there- 
fore, is that the order of the learned Sub- 
ordinate Juage, dated March 17, 1936, 
rejecting the appellants’ objections under 
s. 47, Civil Procedure Code and making 
the sureties liable for Rs. 6,000 is affirm- 
ed and this appeal is dismissed with costs; 


hearing-fee being assessed at one gold 
mohur. i 
N. Appeal dismissed. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 75 of 
1936 
May 25, 1936 
Aqua HAIDAR, J. 

JODH SINGH—J upament DEBTOR 
—APPBLLANT 
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Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Interpretation on proceedings should be generous — 
Step in-aid, meaning and significance of—Mortgage 
suit—Final decree—Decree-holder wrongly applying 
for final decree and praying for execution—Whether 
step-in-aid—Civil Procedure Code (Act V of 1908), 
8.11, Expl. IV—Constructive res *judicata—When 
operates—Practice—Mistake of Official of Court— 
Litigant should not be allowed to suffer. 

The Courts while keeping the provisions of the 
law of limitstion in their mind, should put a large 
and generous interpretation upon the proceedings 
taken by the decree-holders as would advance sub- 
stantial justice and not defeat the just rights of 
people who, perhaps after years of protracted litiga- 
tion, sometimes in three or four Courts, have at 
last obtained a decree. There isno magic in the 
phrase “ step-in-aid of execution” as used in 
Art. 182(5), Limitation Act, Speaking generally, 
anything done by the decree-holder through the 
machinery of the Court or any proceeding tuken by, 
the executing Court, which is calculated to advance 
the case of the decree-holder in the direction of hig 
ultimate object of reaping the fruits of his decree, 
can be treated as a sfep-in-aid of execution and 
save the running of limitation against him, Hach 
case, of course, would depend upon its own factsand 
circumstances and no hard and fast rule can be laid 
down to meet every possible contingency which 
might arise inthe course of execution proceeding. 
(p. 188, col. 2.) 

In a mortgage suit a final decree was passed. 
But under misapprehension the decree-holder wrongly 
applied to the Court for a final decree but otherwise 
duly prayed for execution of the decree ; i 
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Held, that the application though irregular, was 
an application made in accordance with law to the 
` proper Court for execution or was at least an 
application to take some step-in-aid of the execution 
of the decree. Pitambar Jana v. Damodar Ga-hait 
(2), Vittala Hedge v. Sheenappa Shetty (3), Sadaya 
Chandra Jana v. Pares Nath Ghose (4), Gulappa 
Rudrappa v. Erava Basangowda (5) and Kunhammad 
t Hajee v. Kozhurammal (6), relied on 

In order to invoke in aid the doctrine of ‘con- 
structive res judicata, as embodied in Expl. IV to 
s. 11, Civil Procedure Code, there must be a decision 
by a Oourt either in express terms or by neces- 
sary implication. l 

Where, therefore, the decree-holder wrongly applies 
for final decree and also prays for execution and the 
Court makes an order that as final decree has 
already been passed, the application is rejected, 
but makes no order on the prayer for execution, 
there is no decision given by the Oourt either in 
exprese words or by necessary implication and 
hence the order cannot operate constructively as res 
judicata against the decree-holder in his subsequent 
application for execution. Prabhu Dayal v. Dewat 
Ram (8), relied on. 

No litigant should be allowed to suffer through 
a mistake of any Official of the Court who is 
at all connected with the administration of justice. 
J a a v. Kedar Nath (7), referred to. |p. 189, 
col. 

Mise. C. A. F. from an order of the Senior 
Sub-Judge, Jhelum, dated February 1, 

Messrs. Achhru Ram and Hira Lal 
Bhagat, for the Appellant. 

Messrs. M L. Puri and Qabul Chand, 
for the Respondent. 

Judgment.—This is a judgment deb- 
tors appeal arising out of certain execu- 
tion proceedings. The facts :eading up to 
the present appeal are as follows: Oa 
March 12, 1929, the decree-holder obtain 
ed an ex parte preliminary decree against 
the judgmenf-debtor on the foot of a 
mortgage, for a sum of Rs, 14,000 plus 
costs and future inle.est. Under this 
decree the judgment-debtor was directed 
to deposit the decretal amount on or before 
April 12, 1929, and it was provided that, 
in case of default, a final decree would be 
passed. It appears that April 12, 1929, 
was a public holiday. On March 15, 
1929, in the absence of the parties, it was 
ordered that the case should come up for 
hearing on April 16, 1929. Notice of the alter- 
ed date was given tothe parties On April 16, 
1929, the parties appeared in Court. The 
judgment-debtor, instead of depositing 
the decretal amount putin an application 
asking the Court to set aside 
the ex parte decree which had been passed 
against him. This application was reject- 
ad after the examination of the judgment- 
debtor regarding his reasons for remain: 
ing absent on the date of the hearing. 
on the same date, namely, April 16, 
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1929, without any application he decree- 
holder, as required by O. XXXIV, r. 5, sub- 
r. (3), Civil Procedure Code, the Court made 
an order for the prepara‘ion of a final decree 
in the presence of the parties. According- 
ly onthe same date a final decree was 
drawn up. 

On February 23, 1932, an application 
bearing the heading “application under 
O. XXXIV, r. 5, Civil Procedure Code, was 
made by the decree-holder asking the Court 
that, inasmuch as the jndgment-debtor had 
not paid the decretal amount, a final decree 
under O. XXXIV, r. 5, may be passed and 
the decretal amount may be realised by 
sale of the mortgaged property and, in 
case the whole of the amount’ due under the 
decree with costs, interest, etc., is not thus 
satisfied, the outstanding balance may be 
realised from the person and other prop- 
erty of the judgment-debtor. On’ this 
application the Ahlmad of the Court made 
the usual report on February 23, 1932, 
but he omitted to mention that a final 
decree had already been passed. In fact, 
after particularising the amount due under 
the decree and other matters, he finished 
off the report by slating that the appli- 
cant applied for the preparation of a final 
decree. Oa this application notice was 
issued to the judgment-debtor and the 
matter came up before the executing Court 
on May 19, 1932. A perusalof the record 
showed to the Court that the final decree 
had already been passed on April 16, 
1929, and the report of the Ahlmad was 
incorrect, inasmuch as it did not mention 
in fact that the final decree had already 
been passed. Tne Court accordingly on 
May 19, 1932, made an order that, “as 
final decree has already been passed, the 
present application is rejected.” 

On the same date, i. e, May 19, 1932, 
another application was made by the 
decree-holder for the execution cf the 
decree. This application wagin the pres- 
cribed form and, after giving the history 
of the case up to the date, it went on to say 
that, on account of the wrong report of 
the Ahlmad, the decree-holder was pre- 
vented from making an application for 
execution on February 23, 1932. The 
application concluded with the prayer that 
the decretal amount, may be realized from 
the sale of the mortgaged property and 
the balance, if any, may be satisfied from 
the person and -other property of the 
judgment-debtor, On May 20, 1932, 
the Court made an order that the applica- 
tion, which was dismissed the day before 
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was for the preparation of the final decree 
and, inasmuch as such a decree had 
. already been passed, the application had 
been dismissed. The question of limita- 
tion was left open and it was ordered 
that the matter should come up on May 
27, 1932, for arguments. On May 27, 
1932, the Court made an order that 
“prima facie the application appears to 
be barred by time”. The Court referred 
to the case reported as Ramayyan v. Kadir 
Bacha Sahib (1), but refrained from ex- 
pressing any opinion as to its applicability 
at that stage. Itis also noted that the decree- 
holder sought to take advantage of the pro- 
visions èf s. 14, Limitation Act. It was 
ordered that notice should issue to the 
judgment-debtor and the matter should come 
up on July 21,1922. Service could not be 
effected upon the judgment-debtor, and at the 
request of the decree holder, the application 
was dismissed on August 25, 1932, the 
- Question of limitation being left open. On 
February 7, 1935, another application 
for execution was made, but it was dis- 
missed for default on May 10, 1935, though 
the Oourt again remarked that the question 


.. Of limitation was left open. On the same 


date the present application for execution 
was made. 

It is admitted on all hands thatif the 
, application dated February 23, 1932, did not 
save limitation, counting the period of three 
- years from April 14, 1929, the application 
dated May 19, 1932, would be clearly 
time-barred and the subsequent applications 
would not be of any avail to the decree- 
holder. The decree-holder, however, con- 
tended that the application dated February 
.. 23, 1932, was according to law anda valid 
. application for execution or was at any rate, 
a stepin-aid of execution within the 
meaning of Art. 182, cl. (5), Limitation Act, 
and saved limitation. He further alleged 
that the provisions of s. 14, Limitation Act, 
applied, inasmuch as he was misled by the 
erroneous report submitted by the Ahlmad 
on February 24, 1932, and was thus 
prevented from making a fresh application 
on the same date, and therefore, he 
should be allowed to deduct the period 
. between February 23, 1932, to May 19, 
1932. It was admitted that if this period 
were to be deducted, the application 
_ dated May 19, 1932, would be within 
time. The judgment-debtor raised the 
_ point that the rule of constructive res judi- 
cata, embodied in s. 11, Explo. 4, Civil 
Procedure Code, applied to execution 

(D) 31 M 68; 17 M L J 596, 
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proceedings and that, inasmuch as no 
order for execution of the decree was made 
upon the application dated Febuary 23, 
1932. the subsequent applicaticn wculd 
be barred under the principle of construc- 
tive res judicata. 

All these points were decided against 
the judgment debtor by the Executing 
Court and the application for execution 
dated May 10, 1935, was held to be within 
time. The judgment-debtor has now come 
up tothis Court in appeal through Counsel. 
In my opinion the application dated Feb- 
ruary 23, 1932, though irregular, was an 
application made in accordance with law to 
the proper Court for executicn or was at 
least an application to take some step-in- 
aid of execution of the decree. As 
already mentioned, the final decree under 
O. XXXIV, r. 5, Civil Procedure Code, was 
not passed in pursuance of a formal 
application by the decree-holder, though 
the Courthad passed an order on April 
16, 1929, inthe presence of the parties, 
for the drawing up cf such a decree and 
the decree was in fact drawn up on that 
date. The decree-holder, therefore, not 
having made an application under 
O. XXXIV, r. 5 (3), Civil Procedure Code, 
might have been under some misapprehen- 
sion when he asked the Court in his 
application dated February 23, 1932, for 
the preparation of the final decree. There 
was alsoa prayer for the execution of the 
decree in the application dated February 
23,1932. Order XXI, r. 11, Civil Proced- 
ure Code, gives details of matters which 
ought to be incorporated gin a properly 
drawn up application for execution. The 
application in question contained in the 
form of narrative most of the particulars 
which are required to be mentioned in an 
application drawn up strictly in accordance 
with O. XXI, r. 11, Givil Procedure Code. 
Putting the case for the judgment-debtor 
at its highest, it was an irregular appli- 
cation, but it was an application for execu- 
tion all the same. It was laid down hy 
Page, J, in Pitambar Jana v, Damodar 
Gachait (2) that: 

“Where an application for execution in substantial 
compliance with the law is preferred to the Court, 
such an application will be effectual to stay the 
progress of limitation whether the Court admits, 
or rejects, or returns the application, or allows such 
application to be amended”. 

{nthe present case all that can be said 
for the judgment debtor is that the applica- 
tion was rejected. But all the same it 


(2) 530 684; 98 Ind. Oas, 166; A I R 1926 Oal, 
1077; 30 O W N 918; 450 L J 86. 


“188 


«would be sufficient to prevent the effiux of 
«time against the decree-holder. In the 
::8ame case Suhrawardy, J., observed that 
“the expression “in accordance with law” 
‘in Art. 182(5) should be taken to mean 
that the application, though defective in 
“some particulars, was one upon which exe: 
. Gution could lawfully be ordered. To the 
“game effect is the judgment in Vittala 
. Hedge v. Sheenappa Shetty (3). This was 
+a case of an application drawn up under 
„0. XXI, r. 11, Civil Procedure Code, 
- which the particulars required under cls. 
(d) and (g) of O. XXI, r. 11, were omitted. 
:The learned Judge observed that this 
omission did not mean that the application 
-was not in accordance with law. In any 
-event the application dated February 23, 
1932, is an application to take a step-in- 
aid of execution and was, as such, capable 
-of saving the period of limitation. It was 
laid down in Sadaya Chandra Jana v. 
Pares Nath Ghose (4) that: 
“An application to take a step-in-aid -of execu- 
‘tion, in order that it may be in accordance with 
Yaw within the meaning of Art. 182 of the Schedule 


to the Limitation Act, must be one praying 
for some relief which the Court is competent to 
grant.” 


Thé application dated February 2’, 
1932, with {he prayer for the execution of 
the decree asked for some relief which 
the Court was competent to grant. The 
learned Judges furth r < bserved that even 
thong an application was defective, it 
may s}ill be regard-d as an application 
made tothe proper Court in accordance 
with the law to take some s‘ep-in-aid of 
execution. In Gulappa Rudrappa v. Erava 
Basangowda (5) the plaintiff wrongly 
made an. application to the Court for a 
final decree on October 7, 1912. This 
application was dismissed for non-payment 
of process-fees. A similar application was 
made on November 7, 1913, but was 
withdrawn before any notice was served 
upon the defendants. It was held that 
these applications were step-in-aid of exe- 
cution, although they contained an erro- 
neous prayer as regards the granting of 
a final decree. This judgment has a 
direct bearing upon the point involved in 
the present appeal since the present 
decree-holder bad also made an application 
for the preparation of a final decree under 
the erroneous impression that no such 
' (3) AIR 1933 Mad. 872; 147Ind. Cas. 386; 38 L 


W 877; 6 R M 338; (1933) M W N 929. 
« (4) A IR 1922 Cal. 44, 64 Ind. Cas. 571; 35 OLJ 
2 


82. 
CS) 46 B 269; 63 Ind. Oas. 844; A I R192? Bom, 


118; 23 Bom. L R 1013. 
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decree had been passed. Similarly in 
Kunhammad Hajee v. Kozhuvammal (6) 
the decree-holder by applying for a final 
decree was endeavouring to get an order 
which he though at the time was neces- 
sary before executing his decree. He 
subsequently made an application for the 
execution of the decree without obtaining 
a final decree which was considered 
unnecessary, it was held that, although 
the decree-holder was mistaken in apply- 


in -ing for a final decree that application, 


though not an application for execution, 
was, at any rate, a step-in-aid of execution. 
The learned Judges pointed out, that, as 
‘the ultimate object of these petitions was 
to hasten the realization of the decretal 
“amount, they should be treated as steps- 
“in-aid of execution in spite of the fact that. 
ths first application, though styled as an 
application for a final decree, was incompe- 
tent, inasmuch as, in the special circum- 
stances of the case, such a decree was not 
required. 

On the authorities quoted above, I am 
satisfied in my mind that the application 
dated February 23, 1932, was an applic stion 
made in accordance with law for execution 
or, at any rate,it wasan application to. 
take a stepsin-aid of execution. In the. 
face of these authorities and numerous otLer 
cases to be fouud in the law reports, it 
would be an act of supererogation to 
attempt to lay down any general proposi- 
tion of law bearing upon these questions 
which frequently arises out of execution . 
Proceedings but as a matter of common 
sense, I may be permitted to observe that 
the Courts while keeping the provisions of 
the law of limitation in their mind, should . 
put a largeand generous interpretation’ 
upon the proceedings taken by the decree- 
holders as would .advance substantial’ 
justice and not defeat the just rights of | 
people who perhaps after years of protracted 
litigation, sometimes in three or four 
Courts, have at last obtained a decree. 
There is no magic in the phrase “step-in- 
aid of execution” as usedia Art. 182 .(5), 
Limitation Act. Speaking generally, any- - 
thing done by the decree-holder through 
the machinery of the Court or any proveed- 
ing taken by the Executing Court, which is 
calculated to advance the case of the 
decree-holder in the direction of his ulti-. 
mate object of reaping the fruits of his 
decree, can be treated as a step-in-aid of | 
execution and save the running of limita- 

(6) A IR 1928 Mad. 38; 106 Ind, Oas. 395;1 L T 
40 Mad, 136, : 
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tion against him. Each case, of course, 
would depend upon its own facts and 
circumstances and no hard and fast rule 
can be laid down to meet every possible 
contingency which might arise in the course 
of execution proceeding; but, it is submit- 
ted, the general rule, which I have tried 
to enunciate, would be helpful in arriving 
at a just decision in most of the cases in 
which the question of limitation arises in 
this form. 

In this View of the case, it is not neces- 
sary to enter into the question of the 
applicability of s. 14, Limitation Act, to 
the present case, though I fully realise 
that, owing to the negligent manner in 
which the Ahimad prepared the report on 
February 23, 1932, the decree-holder was 
misled. Ifthe report had been correctly 
made and the decree-holder had been 
apprised of the fact thatthe final decree 
had, as a matter of fact, been already 
drawn up, he would have, in all proba- 
bility, made an application there and then 
for the execution of the decree. It has 
been laid down by their Lordships of the 
Privy Council that no litigant should be 
allowed tu suffer through tne mistake of 
any official of the Court who is at all 
connected with the administration of justice. 
As an illustration I quote the case reported 
as Jai Berham v. Kedar Nath (7). On 
the point of constructive res judicata 
raised on behalf of the judgment-debtor, 
I am against him. The learned Oounsel 
for the appellant argued that the doctrine 
of constructive res judicata, as embodied 
in Expl.’4 to s. 11, Civil Procedure Code, 
is appiicable to execution proceedings: 
vide Prabhu Dayal v, Dewat Ram (8). 
With this proposition of law 1 entirely 
agree. “He, however, relied upon two cases 
reported as Kidar Nath v.Taj Muhammad 
Khan (Y) and Madan Gopal v. Jaswant 
Rai (10). in support of tne proposition 
that since the Executing Court passed no 
order on the prayer for execution contained 
in the application dated February 23, 
3932,it musi be held that it had decided 
the point agairist the decree-holder. This 
isnot correct. In order to invoke in aid 

(1) AIR 1922 PO 269; 69 Ind. Cas. 278; 49 I A 
351; 2 Pat. 10; 4P LT61; 32M LT10; 370L J 
351, 27 OW N 582; 44M L J 785; 21 A LJ 490; 
> ae L R643; (14923) M W N 368; 18.L W 80z 
Pa 15 Lah. 869; 155 Ind, Oas. 286; A IR 1935 
Lah. 200; 35 P L R 429;7 R L 677. 

(9) A I R1933 Lah. 3; 144 Ind. Cas. 259; 34P L 
685; 15 Lah. 208; Ind. Rul, (1933) Lah. 428. 

(10) A IR 1933 Lah. 697; 144 Ind. Cas, 488; 34 P. 
L R 489; Ind, Rul, (1933) Lah, 484, 
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the doctrine of constructive res judicata 
as embodied in Expl 4 to s. 11, Oivil 


Procedure Code, there must be a decision 
by the Court either in express terms or by 
necessary implicaticn. In the present case, 
having regard to the orders dated May 
20, and May 27, 1932, I am satisfied 
that there was no decision given by 
the Oourt either in express words 
or by necessary implication. Therefore. 
these orders cannot operate construc- 
tively as res judicata against the dec- 
ree-holder in his present application 
for execution of the decree. For the 
foregoing reasons, I affirm the order of 
the Court below and dismiss with costs 
the appeal preferred by the judgment- 
debtor. 
N. Appeal dismissed. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 464 
of 1935 
September 25, 1936 
ROWLAND, J. 
SUKHDEO PRASAD TIWARI AND ANOTHER 
—ACOUSED—PETITIONERS 
versus 
EMPEROR—Responpent 

Criminal Procedure Code (Act V of 1898), ss, 242, 
342— Summons case—S. 242, not complied with— 
Legality of trial. 

In a summons cage omission to explain the parti- 
culars of an offence to the accused under s 242, 
Criminal Procedure Code, and to ask him to show 
cause ‘at that stage isnot (in cases in which the 
accused is defended and pleads net guilty) an ille- 
gality vitiating the trial, provided of courso, that no 
prejudice can be shown to have been caused to the 
accused and the accused has, in due course, been 
examined under s. 342. Butthe provisions of s, 242 
are tobe complied with and Magistrates should 
take care thatthe record on its face establishes that 
there has been a full compliance with the law only 
because no Magistrate can tell what willbe the 
opinion of a superior Court as to whether the ac- 
cused has been prejudiced by the omission in the 
particular case. |p. 192, col. 1.] 

[Case-law referred to.] 

Or. Rev. P. from anorder of the District 
Magistrate, Sambalpur, dated June 17, 
1936. 

‘Mr. Harinandan Singh, for the Peti- 
tioners. p: 

Order.—The petitioners have been con- 
victed under s. 352, Indian Penal Uode, 
and fined Rs. 15 on an allegation that 
they assaulted the complainant. The facts 
are concluded by the findings of the 
Courts below; but two objections are taken 
to the regularity of the proceedings. It 
is said that the accused was not examined 
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in accordance with the requirements of 
s. 342, Criminal Procedure Code. It is 
also said that the Magistrate at the outset 
failed to comply with the requirements 
of s. 242, Criminal Procedure Code, under 
which in a summons case when the accused 
appears or is brought before the Magis- 
trate, the particulars of the offence of 
which he is accused are to be stated to 
him and he isto be asked if he has any 
cause to show why he should not be con- 
victed. It is said that each of these pro- 
visions of law is what is called mandatory 
and that non-compliance vitiates the whole 
trial. 


The objection as to non-compliance with 
the provisions of 8. 342 rests on a series 
of decisions of this Court beginning with 
Raghu Bhumij v. Emperor (1), which was 
followed in Fatu Santal v. Emperor (2), 
in which Sessions trials were held to be 
bad if there had been no examination of 
the accused. Tne principle was held 
applicable to warrant and summons cases: 
Gulam Rasulv. Emperor (3), and Mitarjit 
Singh v. Emperor (4), it was held in a 
werrant case that it was not enough tuat 
the accused should have been examined 
during the course of tue trial, It was 
essential that the examination should take 
place at the point at which the Code 
directs it to be done, that is to say, after 
the examination of the proseculicn witness- 
es and before he is called upon for his 
defence. in all these cases the trials were 
held to be bad irrespective of wnether the 
accused had been prejudiced or not.: But 
in Mir Tilawan v. Emperor (5), where at 
the point where the accused should have 
been examined they filed written state- 
ments instead, it was held that the accused 
had not been prejudiced, that there had 
been no miscarriage of justice and that 
there was noreason to interfere in revision. 
Consistently with this last decision, in 
Bhagwat Singh v. Emperor (6), where it 
was contended that it was not enough to 
ask the accused whether they wished to 
make any statement but they should have 
been questioned with regard to the several 

a) 5P LJ 430; 58 Ind. Cas. 49; A IR 1920 Pat. 
471; 21 Or. LJ 705; 1 PL T 241, 

(2) 6 P LJ 147; 61 Ind. Cas. 705; AIR 1921 Pat. 
109; 22 Or. L J 417; 2 P L T 28s. 

(3) 6PLJ 174; 61 Ind. Cas. 715; A I R 1921 Pat. 
11; 22 Or. L J 427; 2P LT 390. * 

4) 6 P LJ 644; 63 Ind. Oas. 825; A I R 1922 Pat. 
158; 22 Or. L J 697; 2P LT 520. 

(9) 1 Pat. 31; 69 Ind. Cas. 383; A IR 1922 Pat. 388; 
23 Gr. L J 703; 4 P L T 60;1 P L R 35 Cr. 
ba(6) 4 Pat, 231; 86 Ind. Cas, 996; A I R1925 Pat, 

878; 26 Cr. Ld 982, 6P LT 73, 
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particularas appearing in the evidence. 
against them, it was held that asthe accused . 
in answer to the first question put to them 
filed written stalements and obviously did 
not intend to give oral answers to any 
questions, the Mugistrate was not bound 
to ccntinue asking questions. To do so, 
would be useless formality. Meanwhile 
similar questions were considered elsewhere 
and a Full Bench of the Madras High Court in 
Varisali Rowther v.Emperor(7) after examin- 
ing the whole question in detail held that 
while it was essential that the accused 
should be examined at some stage of the 
case the law was satisfied when the 
Magistrate questioned the accused generally 
on the case before framing a charge. The’ 
trial was not vitiated by the omission to 
quesiion the accused generally on the case 
afterall the prosecution witnesses had been ` 
further cross-examined. Schwabe, O. J. 
dissented from the decision in Mitarjit 
Singh v. Emperor (4), and overruled a 
similar decision in In re Madura Muthu 
Vannian (8). This Full Bench decision’ 
of the Madras High Court was approved 
and the decision in Mitarjit Singh v. Em- 
peror (4) was dissented from in Mohiuddin’ 
v. Emperor (9), Bucknill, J. puts the position ` 
briefly thus : 

“I do consider that, provided the accused has in’. 
fact had a reasonable and substantial opportu- 
nity of exercising the privilege accorded to him. 
by the provisions of 8. 342, that is of either orally 
or in writing saying what he wishes to say in 
explanation of what has beeu alleged against him, 
a technical failure or omissiun in the procedura 
ought notto be regarded as rendering a trial wholly 
nugatory. Should such omission or failure be shown 
to have prejudiced the accused, the matter, of course, 
assumes a different aspect and can and should be 
remedied; but not, in my view, otherwise.” 

Mullick, J. examined tne position in more 
detail. He held that in the case before 
him there had been no evasion of the 
provisions of s. 342 and said: 

“In any event the objection is based on the 
purest of technicalities and hag neither principle 
nor experience to support it. Principle requires 
that the accused shall not be convicted without’ 
being given an opportunity of explaining the alle- 
gations against him, experience shows that judicial 
questioning must not become inquisitorial. If,these 
essentials are secured, the trial cannot be im= 
peached.” 

His Lordship then referred to the suce 
cessive Criminal Procedure Oodes in this 

(7) 46 M 449; 73 Ind. Oas. 1¢3; A 1 R 1923 Mad. 609; 
24 Ur. L d 547; 44 M L J 567,17 L W 7223 32ML T 
385; (1923) M W N 477. 

(8) 45 M 820; 71 Ind Cas, 252; A I R 1929 Mad, 
512; 24 Or. L J 124; 43M L J 402; 16 L W 420; 
(1922) M W N 601. 

(9) 4 Pat. 488; 86 Ind. Oas. 459; A IR 1925 Pab, 
414; 26 Or, LJ 811; 6P L T154; (1925) Pat. 112; 4 
Pat. L R110 Or, 
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country and to the principles of Eaglish 
as distinguished from continental European 
law, concluding that 

“The object of the Legislature is to give the 
prisoner every opportunity to lay his case before 
the Court and to protect him against anything in 
the nature of cross-examination by the Judge. 
What is necessary is that he should be given an 
opportunity before entering upon his defence as in 
England to state generally what are the real facts 
in reference to the complaint. If he is defended or 
if he files a written statement, judicial questioning 
will generally add but little to the Oourt’s knowledge, 
nor Will a violation of any rule as to the stage at 
which he is to be examined make much difference. 
If he has not been prejudiced, the error ought not 
to vitiate the trial,” 


To the*argument that an express Viola- 
tion of the terms of the statute must 
always vitiate the trial, based on Sub- 
rahmania Ayyar v. Emperor (10), Mullick, J. 
replied that the observations of the Privy 
Council in that case must be read with 
reference to the particular facts before 
them. This decision has been gene“ 
rally: followed in cases of the Patna 
High Court ever since. In Shkeodatt Roy 
y. Emperor (11), an objection was taken 
to a conviction in a summons case be- 
cause it was said that the Code con- 
templated an examination of the accused 
on two occasions, that is say, when he is 
first brought before the Mugistrate as 
provided by s. 242 and anoiher examina- 
tion after the closing of the evidence under 
s. 342. Wort, J. said that assuming for 
the moment that no second examination 
was held, no kind of prejudice was shown 
and the conviction could not be disturbed 
on this ground. 

I have examined the legal pcsition with 
reference to s. 342 in some detail because 
these decisions have settled the principles 
to which a Court should have regard in 
dealing witha technical objection of this 
nature. As a matter of fact, in this case 
reference to the record shows that in fact 
accused were examined after the prosecu- 
tion witnesses had been heard and that 
s. 342 of the Code was obeyed. But the 
principles which emerge from the above 
series of decisions are applicable also to 
the other objection which remains to be 
considered, namely, the contention that a 
trial is bad for want of explaining at the 
outset to the accused the particulars of 
the offence. The petitioner refers to Gopal 


(10) 25 M61; 28 IA 257; 11 M J, J 233; 2 Weir 
a 8 Sar. 160; 3 Bom. L R 540; 5 C WN 866 


(PO. 
(11) A I R 1929 Pat. 64; 110 Ind. Cas, 803: 29 Or. L 
V 77; 10P LT 429; 11 AI Or, R43, 
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Krishna Saha v. Matilal Singh (12), in 

which a conviction was set aside holding 

that the omission to comply with the pro- 

visions of s. 242 was an illegality vitiating’ 

the trial. This case has been followed by 

Varma, J. in Bhubaneshwar Prasad v. Em” 
peror (13), but was not followed by 

James, J. in Criminal Revision No. 675 

of 1935. Nakul Mandal v. Emperor decided 

on January 21, 1936. The Calcutta 

decision deduces from Subrahmania Ayyar 

v. Emperor (10), a universal rule that an 

omission to comply with an express pro- 

vision of the Court as to the mode of trial 

vitiated the whole trial. ‘the later Privy 
Council decision in V.M. Abdul Rahman 

v. Emperor (14), shows that the rule cannot ` 
be so broadly stated. 


The judgments in Subrahmania Ayyar 
v. Emp: ror (10), and in V. M. Abdul 
Rahman v. Emperor (14), have this in 
common that their Lordships looked to 
the object intended to be served by the 
statutory provision whose breach was com- 
plained of, and asked whether that object: 
was in danger of being defeated ‘his 
point of view agrees with that taken by 
this Court in Mohiuddin v. Emperor (9), 
and it is in this lignt that we -should - 


consider the provisions of Ch. XX, 
Criminal Procedure Code, dealing with 
the trial of summons cases. In a 


summons case under s. 243, it is pere 
missıble to convict an accused without: 
taking any evidence on his own admission - 
if he shows no sufficient cause why he 

should not be  convisted. Before 

this can be done, it is required by 

s. 242 thatthe particulars of tne offence, 
be stated to the accused and he shall be 

asked if he has any cause to show against 

the conviction. If, therefore, the Magis- 

trate proceeded to convict under s. 243 

without first stating the particulars of the 

offence and hearing any Cause which the 

accused had to show, there would be a 

manifest violation not only of what is ordered 

by the words of the statute but of the 

fundamental principal which as explained : 
in Mohiuddin v. Emperor (9) 

“requires that the accused shall not be convicted 

(12) 54 C 359; 99 Ind. Cas. 411; A I R 1927 Cal. 196; 
28 Or. L J 155; 44 0 L J 575; 31 0 W N 167. 

(13) 17 P LT 609; 165 Ind, Cas. 844; AIR 1936 
Put. 501; (1936) Cr. Cas. 823; 38 Cr, LJ 22; 3 BR 8g 
(2); 9k P 223, IN 

U4) 8 P L T 155; 100 Ind. Cas. 227; AIR 1927.. 
P O 44,54 TA t6; 5R 53; 28 Or. LJ 259; 310 W 
KANE ld NAOH MOL 
Bom, L R 813;45 0 LJ 44d (PO), a a 
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without being given an opportunity of explaining 
the allegations against him." - 
: On the other hand, if the Magistrate 
proceeds to bear evidence, it is difficult 
to see that the object of the statute can 
be imperilled provided that after hearing 
the complainant and his witnesses the 
Magistrate gives the accused the oppor- 
tunity for which s. 342 provides of putting 
forward his answer and his explanation. 
Lam of opinion that in a summons Case 
omission to explain the particulars of an 
offence to the accused under s. 242 and 
to ask him to show cause at that stage 
js not (in cases in which the accused is 
defended and pleads not guilty) an illegality 
yitiating the trial, provided of course, that 
no prejudice can be shown to have been 
“eaused to the accused and that the accused 
as in due course been examined under 
B. 342. 1 donot mean to say that it does 
not matter whether the provisions of s. 242 
are complied with or not; they ought to 
be complied with and Magistrate should 
take care that the record on its face 
establishes that there has been a full 
compliance with the law only because no 
Magistrate can tell what will be the 
epinion of a superior Court as to whether 
the accused has been prejudiced by the 
emission in the particular case. In the 
proceedings befere me, the Magistrate 
geporis thst the particulars of the offence 
were. explained tothe accused, though this 
was not noted in the order sheet. I accept 
this assurance and feel no doubt that in 
future the Magistrate will be careful to 
gee that all proceedings are fully noted 


in the order-sheet so that no such 
Guestion may -arise. The Rule is dis- 
charged. 

c $ Rule discharged., 


D- 
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GAN GA RAM-BALMOKAND—Assrsszz— 


PETITIONER 
ver 

- COMMISSIONER or IN COME-TAX, 

’ PUNJAB, N-W. F AND DELHI PRO- 

: VINOES, LAHORE—Opposits PARTY. 
“Income Tax Act (XI of 1922), ss. 23 (3), 66—Ac- 
count books rejected—Flat rate assessment— Objection 
by assessee—Held, case was fit one for reference to 
High Court. 

“Where the 
þy the Income Tax 


books of the assesses were rejected 
authorities who proceeded to 
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asses: at a flat rate and it was contended that there 
was no evidence by which a flat rate could be held 
established, or in accordance with which the amount 
shown inthe books could be raised tothe figure 
estimated by the Income-tax Officer : 

Held, that the case was one which should be referr- 
ed to the High Court. Mian Feroze Shah v. Com- 
missioner of Income-tax, Punjab & N-W. F.-Pro- 
vinces (1), referred to, 


Mr. Kirpa Kam Bajaj, for the Petitioners. 


Messrs. J. N. Aggarwul and S. M. Sikri, 
for the Opposite Party. 


“ Addison, J.—The firm Ganga Ram-Bal- 
mokand has applied to this Court under 
the provisions of s. 66 (3), Income Tax Act, 
for a mandamus tissue on the Commis- 
sioner of Inccme-tax, requiring him tostate 
the case of the assessee for the year 1933-34 
and to refer it for the orders of this 
Court. The assessee has a head office and 
four factories. From 192829 to 1932-33, 
the trading accounts of the assessee were 
accepted and they disclosed the following 
flat rates of profit, namely:— 


1928-29 86 per cent. 
1929-30 89 per cent. 
1930 31 57 per vent. 
1903 1-32 4°65 per cent. 
1932-33 5°8 per cent. 


In 1933-34 assessment, which is in dis- 
pute, the rate disclosed was 3 per cent., 
and the books were scrutinized, the rea- 
son given for this being that the rate 
per cent. of profit was out of all propor- 
tion to the average rates of profits made by” 
other persons in the same trade. 

The Income-tax Officer then found that 
the trading account was not supported by 
a stock .book but was based on the inven- 
tory system, under which the quantity 
and valuation of opening und closing stocks 
could easily be manipulated, . directly 
affecting the net profits, and that in such 
an account a portion of the sales could be 
kept out of the books without leaving any 
chance for their detection and that in this 
way profit could be very easily concealed. 
During the investigation the assessee al- 
léged that the balance sheets were prepared 
every year on pieces of paper which were 
destroyed, no copy being retained and 
that though he had four factories for the 
manufacture of soap, he kept no account 
showing their individual activities, that no 
record was maintained of the raw material 
supplied to each factory or of the manu- 
factured goods received therefrom. It was 
further alleged that all purchases and 
sales were made by the head office and: 
that each factory drew raw material withe 
out any record and the head office genta 


1938 
man with each purchaser to the factory, the 
goods being delivered without any record 
at the factory. These allegations were not 
believed and they are certainly unusual. 

The Income tax Officer, therefore, on the 
facts before him, rejected the evidence of 
the books, holding them to be false and 
cooked and not representing in fact a true 
and complete version of both sides of the 
transactions as they actually occurred in the 
course of busjness. He, therefore, increased 
tue sales shown in the books from 
Rs. 3,14,456 to Rs. 3,50;000° which he esti- 
mated would account for the concealed 
transactions. He further applied a flat 
rate on these sales of 7 per cent. to arrive 
at the profit. The assessee objected to the 
Commissioner that this was not a proper 
method for assessment under s. 23 (3) of the 
Act, and asked that the case be referred 
to this Court. The Commissioner refused this 
application and “the assessee has come here 
with: a request that he be required to 
state the case. The Commissioner has 
made it quite clear that the proviso to 
s. 13 was not applied in this case, This 
proviso runs as follows: 

“Provided that, if no method of accounting has 
been regulaily employed, or if the method employed 
is such that, in the opinion of the Income-tax 
Officer, fhe income, profits and gains cannot properly 
be ‘deduced therefrom, then the computation shall be 
made upon such basis and in such manner as the 
Income-tax Officer may determine.” 

Possibly it may be the case that on the 
facts found by the Income-tax authorities 
the--second pari of this proviso may apply 
but that matter does not appear to arise in 
this- case as the Comunissioner has unequi- 
veeally stated that it has not been applied 
«ng “that. the decision was a decision 
under s. 23 (3) of the Act on the merits. 
According to's. 23 (1), if the Income-tax 


‘Officer is satisfied that a return made under ` 


6. 22-is correct and complete, he shall essess 
the: total income of the assessee and shall de 
termine the sum payable by him on the 
basis of such return, According to s. 23 
Kz) if the Income tax Officer has reason to 
Helieve’ that 4 return is incorrect or incom- 
wlete, he shall serve on the person who made 
xb a notice requiring him either toattend at 
the Income tax Officer's office or to prcduce 
91 to .cause to be there produced any 
sVidence on which such person may relyin 
support of ii e return, Then comes s. 23 (3) 
«Othe effect that on the day specified in 
he notice or later the Income-tax Officer, 
„fter hearing such evidence as such per- 
ion may produce and such other evidence 
"8 the Income tax Oilicer may require, 
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shall by an order in writing, assess the total ` 
income of the assessee, and determine the 
sum payable by him on the basis of such 
assessment. We are nob here concerned 
with s, 23 (4). 

It was contended before us that, this 
being an assessment under s. 23 (3), tte In- 
come-tax authorities had to come to a 
decision on evidence and that this was nct 
done in the present case. Ii was assumed 
for the purposes of the argument that the 
books were properly rejected though they 
had been accep'ed for the five preceding 
years It was argued, however, that there 
was no evidence. on which the Income-tax 
authorities couldraise the amount shown in 
the books from Rs. 3,14,456 to Rs. 3,50,000 
or on which they could apply a flat rate of 
7 percent. on the sales to arrive at the 
profit. If was contended thatthe addition 
to the sales and the flat rate applied 
were merely estimates or conjectures of the 
Income-tax authurities, not based on any 
evidence before them. If, of course, the 
books had been rejected under the second 
part of the proviso tos. 13, the Inc’ me-tax 
Officer had power to assess in such manner 
as he could determine, and this would 
certainly allow an estimate fo be made; 
but this is not the case of the Incom>-tax 
authorities, the Commissioner clearly stating 
that it was a case of action under s. 23 (3), 
that is, a decision on the merits. 

We were referred to a Privy Council 
case, Mian  Feroze Shah v. Commissioner 
of Income-tax Punjab & N-W. F. 
Provinces (1). There the fst question 
was whether a sum of Rs. 90,618 being 
credit sales for which cash was said 
not to have been received during the 
account year should have been included in 
the assessment for the year in question or 
in the next year and it was neld that 
there was evidence for the finding of the 
Income-tax authorities that the objected 
item was excluded from the «ccounts out 
of ordinary course and for reasuns not to 
be justified. In these circumstances it fol- 
lowed that the decision of the Income-tax 
authorities was final. The second ques- 
tion before their Lordships in that case 
was whether a flat rate in the absence of 
profit and loss account was jusitied and it 
was held that, where the principle of 
assessment at a flat rate in the absence of 
prcfit and loss account was not contested, 


(1) 71 T C25; 144 Ind, Cas, 686; A I R 1933 PO 
198; 60 1 A 325; 14 Lah. 682; 100 W N 797; BR PO 
1; (1933) M W-N 889; (1933) A LJ 125s; 68 M L J 335; 
£ P L R 1090 (P ©). 
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its account would be for the Income-tax 
Officer to determine as a question of fact. 
This is undoubtedly a correct exposition of 
the law, but in the present case the assessee 
appears to have objected to the method of 
assessment at a flat rate throughout the 
proceedings. His books have beex rejec:ed by 
the Income-lax authorities, but it is contend~ 
ed that there isno evidence by which a 
flat rate can be held established or in 
accordance with which the amcunt shown 
in the books coula be raised to the figure 
estimated by the Income tax Officer. It 
seems to usthat this is, therefore, a case 
which should be referred to us and we 
require the Commissioner to state the case 
of the assessee ior the assessment year 
1933-34, and to refer the following question, 
namely. 

“Whether there was no material for the 
finding of the Income tax authorities, 
arrived at under s. 23 (3) of the Act, that 
the sales should be raised from the figure 
shown in the books to Rs. 3,50,000 and that 
the correct flat rate for the calculation of 
profit was 7 per cent. on the sales ?” 

There will be no costs of this petition. 


N. Order accordingly. 
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MADRAS HIGH COURT 
Civil Appeals Nos. 267 and 548 of 1934 
January 27,1937 _ 
VaRADACHARIAR AND KING, öd. 
KATTA GUNDAYYA AND OTHERS— 
APPELLANTS 
VvETSUS 
KATTA SIDDAPPA AND cTHERS— 
RESPONDENTS. 

Hindu Law—Partition — Family business — Some 
property only divided—Partiat partition amounting 
to division in status ~ Members, if become partners 
in business—Sutt Jor partition and jor accounts of 
such business—Limitation applicable—Limitation Act 
(UX of 1918), Seh. d, Aris, 120, 106—Lartnership— 
Mere discontinuance of business, if amounts to dissolu- 
tion. 

Where all the property belonging to a joint Hindu 
family has formed the subject of paitition, it is 
reasonable to presume that any further conduct 
of business by some or all the members of the original 
joint family must be the result of a contiact between 
them ; and such contract will, in law, be regarded as 
one inthe nature of a partneiship. But where, it 
is clear that only some properties ot the family were 
divided and other piopeities belonging to the family 
including the family trade were not biought into the 
division at all, the mere fact that even such partial divi- 
sion Will, in law, amount toa division of status between 
the parties will not justify the view that the mutual 
relationship of the membersto and in iespect of the 
family business which theretofore rested upon status 
or birth must thereatter be treated as one resting on 
contract, so as to involve the notion of a partnership. 
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Section 5, Partnership Act, clearly recognizes this 
antithesis, Article 120, Limitation Act, and not 
Art. 106 governs a suit for partition and for ac- 
ce of such undivided family business. |p. 195, 
col, 2. 


The mere fact that after a particular date no fur- 
ther business was done will not amount {to a dis- 
solution of the partnership. Haramohan Poddar v. 
Sudarson Poddar (3\, Sathappa Chetti v. Subramanyan 
Chetty (4), Din Mohamad v. Kanshi Ram (5) and 
Srinivaslu Naidu v. Ramakrishna Naidu (6), referred 
to. [p. 196, col. 2.] 

O. A. against an order of the District 
Court, Anantapur, dated August 14, 1934. 

Messrs. K. Krishnaswamt Iyengar and 
T. S. Narasinga Rao, for the Appellants. 

Messrs. B. Silarama Rao and R. Sri- 
nivasa Fao, ior. the Respondents. e 

Varadachariar, J—(Appeal No. 267 
of 1934.)—This appeal arises out of a suit 
for partition. Plaintiff No. 1 and defendant 
No. 1 are brothers. The other plaintiffs 
and tne other defendants are their sons 
and gransons. Till 1915, the two branches 
constituted an undivided Hindu family 
Which was possessed of extensive proper- 
ties, movabie and immovable. They had 
also a family business. In 1915 partition 
between the two branches began and the 
parities have gone on dividing portions of 
the properties, from time to time, some- 
times by arrangement between themselves 
and sometimes through arbitrators, Some 
movables, some immovables and various 
outstandings remained undivided even at 
the date of the plaint in this suit which 
was filed in 1931. After the division began 
in 1915, the family trade continued to be 
carried on till 1922, though ‘it appears 
that from 1920 the defendants began to 
do business on their own account as well. 
After 1922 it is admitted tuat no further 
business was carried on in common. On 
the other hand, the plaintifis’ branch also 
began to do business on its own account 
from 1922, Between 1922 and the date 
of the institution of this suit, the oute . 
standings due to the family were being 
collected by plaintiff No. 1 or defendant 
No. | according to convenience; such 
collections have sometimes been divided 
between them as and wnen they were made 
but on other occasions, the parties seemed 
to have retained in their own hands the 
amounts respectively collected by them. 
This suit was accordingly instituted by the 
Plaintiff's branch, for a partition of the 
immovable properties stiil remaining un- 
divided, for a division of the outstandings 
remaining uncollected, and for the appoint- 
ment ot a Commissioner to take accounts 
of the collections respectively made by the 
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wo branches with a view to direct one 

warty orthe other to pay the other's share 
vf excess collected by such party.. The 
—laint refers to the properties still remain- 
ng undivided as “co-parcenary” property. 
Mhis is not an accurate description ; and 
he arguments both in the Court below 
mind before us have proceeded on the footing 
hat in 1915 the parties must be regarded 
«s having become divided in status; but 
«according to the plaintiff's case, there can be 
mo doubt that the suit properties are pro- 
erties belonging in common to a family 
which had become divided in status. 


As regards ihe immovable properties of 


«hich partition was claimed, there was 
ittle or no dispute. As regards items 
Jos. .31 to 83 cof the plaint schedule, the de- 
eendants contended that the properties 
Bhemselves. must be held to belong ex- 
lusively to the defendants’ branch, the 
‘laintiffa being at best only entitled to a 
Moare of the amount due under the decree 
10.8. No. 57.of 1919 in execution of which 
Whese properties were purchased by defen- 
want No. |. 
ivision of .outstandings and for the ap- 
ointment of a Commissioner to take an 
<count of the collections made by each 
«arty, the deferdants .raised a plea of 
«mitation contending that after 1915 plain- 
ff No. land defendant No 1 must be 
«seemed to have carried. on the business 
«aly as partners, that the partnership was 
Kssolved in 1922 and that any claim for 
ie taking of the accounts thereof must, 
serefore, be deemed to be governed by 
rt. 106, Limitation Act. A further de- 
mee tothe claim for the taking of ac- 
«unts was raised with reference to the 
‘der passed in E. P. No. 26 of 1927 in 
. & No. 27 of 1925 on the file of the 
1b-Court. A prayer made by the present 
sfendant as decree-holders. in ‘that suit 
“t the taking of-accounts had been dis- 
Mowed by the executing Court. Hence 
was said that the matter must be taken 
have been concluded by that order. 
mese three pleas were overruled by the 
«wer Court and a preliminary decree for 
«tition and for the taking of the neces- 
ry accottnt was passed; heuce this appeal 
the defendant. 
It may be convenient to deal at the 
+set with the question of limitation, be- 
«use in one view that plea will also bear 
“on the plaintiffs’ claim in respect of the 
‘bt which formed the subject-matter of 
S. No. 57 of 1918 which led to the 
erchase of items Nos. 31 to 83. Relying 
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In answer to prayer for the 
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upon the observations of the Judicial Com- 
mittee in Jatti v. Banwarilal (1) and Babu 
v. Official Assignee of Madras (2), Mr. 
Krishnaswami Iyenger, on behalf of the 
appellants contended that the Court below 
was not right in holding that the relation- 
ship between the parties was only that of 
tenants-in-common and that the proper 
view was that so faras the ifamily busi- 
ness were concerned, their relationship after 
1915 was that of partners. As pointed 
out by the Jearned District Judge the facts 
of the cases before the Privy Council were 
different from the facts of the present case. 
Where all the property belonging to a 
joint Hindu family has formed the subject 
of partition, it is reasonable to presume 
that any further conduct of business by 
some or all of the members of the original 
joint family must be the result of a contract 
between them; and such contract will, in 
law, be regarded as onein the nature of a 
partnership. But where, as in the present 
case, itis clear that only some properiies 
of the family were divided and other pro- 
perties belonging to the family includ- 
ing the family trade were not 
brought into the division at all, the mere 
fact that even such partial division willin 
law amount to a division of status bet- 


ween the parties will not justify the view 


that the mutual relationship of the mem- 
bers to and in respect of the family busi- 
ness which theretofore rested upon status 
or birth must thereafter be treated as one 
resting on contract, soas to involve the 
notion of a partnership. Section,5, Partner 
ship Act, clearly recognizes this antithesis. 
The present suit is in form and in sub- 
siance one for a division of property which 
admittedly had not heretofore been divided 
between the parties anda prayer for the 
taking of the account of the assets includ- 
ing the outstandings due to that business 
15 as reasonably incidental to a suit for 
partition as to a suit for dissolution of 
partnership. We would be importing an 
unnecessary fiction in the present case if 
we should hold that in 1915 the parties 
intended to substitute a contractual rela- 


- tionship between themselves in respect of 


the family business” in place of the old 
relationship founded: on status. That, that 


(1) 4 Lah. 350; 74 Ind. Cas. 462; A I R1923 PC 136; 
5U LA 192;21 ALJ 582; 18 L W274; 45 M LJ 355; 
(19/3) M W N687;25 Bom. LR 1256; 28 0 W N 785; 
33M L T283 (P U). ` 

(2)67 M L J 167; 150 Ind. Oas. 1; 6 R P O 1600: AIR 
1934 P O 133; 49 L W 80; (1939 A L J603: 330 WN 
1018; 36 Bom. L R 858; 60 CLJ 50; (1934)M W N 
717; 57 M 931 (P 0). 
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status became one of tenancy-in-common in 
place-of the old co-parcenary status does 


not attract the further result that the. 


status must -be held to have so far changed 
as to give rise to a relationship by con- 
tract. There is, in this case, the further 
fact that even in 1915, there were major 
sons of plaintiff No. l and major sons of 
defendant No. l1 who equally with defen- 
dant and plaintif No. 1 were interested in 
the assets of the trade as well as in the 
other properiies belonging to the family. 
It is not suggested that these sons were 
partners in any sense known to the law; 
if so, their relation in respect of the trade 
and its assets must be only that of co- 
owners. There is no justification for imply- 
ing that they authorized plaintiff No. 1 and 
defendant No. 1 to enter into a partnership 
on their behalf as well. 

The subsequent conduct of the parties, 
4s noticed in the judgment of the learned 
District Judge is also more consistent with 
the hypothesis that they regarded them- 
selves as co-owners who wenton dividing 
from: stage to stage various items of pro- 
perties movable and immovable as and 
when they found convenient to divide them. 
With reference to the trade assets, it ap- 
pears that they divided various outstand- 
ings as and when they were collected. 
Similarly, with reference to the trade 
liabilities, they renewed their debts to 
strangers by executing separate documents 
for their respective shares as and when 
occasion arose. What is spoken of in the 
evidence ab the taking over by the new 
business of the assets and liabilities of the 
old seems only to refer to the way the 
accounts were made up. In this state of 
the evidence, we donot gee any reason for 
implying a contractual relationship bet- 
ween some of the members of the family 
in respect of what was admittedly a por- 
tion of the family assets. It is not con- 
fended that a business cannot be carried 
on by certain members as co-owners (not 
being partners). Such a conception is 
well-known in respect of family businesses 
carried on by Dayabhaga families. The 
division of status in 1915 only put an end 
to the right of survivorship between the 
two branches and involved no other legal 
consequence. Mr. Krishnaswami Iyengar 
contended that the admitted fact of the 
family business having been carried on 
since 1915 in the joint names of plaintiff 
No. 1 and defendant No.’ 1 was a clear 
indication thatthe parties meantit to be 
different from the old business which was 
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carried on in the sclename of defendant 
No. 1. The change of name is sufficiently 
accounted for by the division in status: 
because, from that date defendant, No. l 
ceased to be legally entitled to be insole 
charge of the business as he was during 
the joint stage, and the change of name 
was effected with a view to make it clear 
that both the brothers were in joint manage- 
ment. It will be begging the question to 
import a legal distinction merely by using 
the words ‘do’ and ‘new’ as if they were 
two different concerns. We sre accordingly 
of opinion that the lower Court rightly 
applied ‘Art. }20, Limitation Act, to the 
case and rejected the defendants’ conten- 
tion that Art. 106 should be held to be 
applicable. 

We may add that even if it should be 
assumed that in 1915 the relationship of 
partner came into existence between plain- 
tiff No.1 and defendant No. 1, the present 
suit would not be barred unless the defen- 
dants also make out that there has been 
a dissolution of the partnership more than 
three years prior to the institution of the 
suit. The onus of making out such a 
dissclution is on the defendants; and it 
is well-established that the mere fact that 
after a particular date no further businese 


“was done will not amount toa dissolutiom 


of the partnership : see Haramohan Poddam 
v. Sudarson Poddar (3), Sathappa Chett» 
v. Subramanyan Chetty (4), Din Mohamec 
v. Kanshi Ram (5) and Srinivasalu Naidi 
v. Ramakrishna Naidu (6). There ha» 
been in this case no death or bankruptcy 
or any other event which of itself work 
a dissolution as a matter of law. All tha 
is contended for on behalf of the defen 
dants is that the conduct of the partie» 
subsequent to 1922 must be held to give 
rise to an inference of dissolution by» 
common consent. We have already state 
that the mere discontinuance of the busi 
ness does not lead to this inference. I 
is said that the starting of separate bus» 
nesses by the parties is a factar to br 
considered; but its significance cannot b. 
very much in this case, because as alread_ 
stated, the defendants’ branch *began 


(3) 25 0 W N 847; 66Ind. Cas. 811; AIR 1921 Ca 
53 


3, 

(4)53 M L J 245; 101 Ind. Oas. 17; A I R 1927 P + 
70; 40 W N 491;31 C W N 857; (1927) M W N 50e 
25 A L J 687; 26 LW 265; 39 M LT 232 @ O). 

(5) A I R 1930 Lah. 376; 120 lad, Cas. 613; Ind. Rw 
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(6) 37 L W 288; 144 Ind. Cas. 573; AIR 1933 Ma 
353; Ind, Rul. (1933) Mad. 437; (1933) M W 
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separate business even in 1920 and it is 
nobcdy’s suggestion that the joint business 
was dissolved then. It was next said that 
certain dispute between the parties was 
referred to arbitration in 1924 and it was 
contended that as that reference comprised 
some of the items relating to the trade, 
such a reference could have been made 
only on the footing that the partnership 
had been dissolved. We do not think 
the evidence justifies this conclusion. Some 
of the items referred to the arbitrators 
related to Glaims inter se between the 
joint business and the separate business 
carried on by the defendants’ branch. 
Other items of the reference related to 
particular outstandings which had been 
collected by one party or the other or 
were claimed by one party or the other. 
There is nothing toshow that all matters 
relating to the business ever formed the 
subject either of reference to arbitration 
or of any arrangement between the parties. 
It, therefore, seems to us that even if 
Art. 106 should be held to be applicable 
to this case, the suit would not be barred, 
because it has not been shown that there 
was a dissolution more than three years 
prior to the date of the suit. : 

With reference to the piaintiffs’ claim 
to items Nos. 31 to 83 of the plaint schedule, 
the material facts are not in dispute. The 
debt in respect of which O. S. No. 57 of 
1918 was instituted was undoubtedly a 
debt due to the family. The suit was 
instituted in defendant No. 1's sole name, 
because the accounts of the period, when 
the debt became due, stocd in defendant 
No. l's name as he was at that time the 
sole manager of the undivided family. 
The evidence of P. W. No | shows that the 
expenses relating to that suit have been 
debited to the joint account and it also 
appears from his evidence as well as from 
the entries in the accounts that when 
some accounts were realized from the 
judgment debtor, after the passing of that 
decree, the amount so realized were 
shared equally by the plaintiffs’ branch 
and by the defendants’ branch. There 
can thus be nodoubt that the debt wasa 
common, debt and that in instituting. the 
suit and even after obtaining the decree, 
defendant No. 1 regarded himself as. entitl- 
edto that amount for himself and for the 
plaintiffs’ branch. He must be, therefore, 
held to have throughout acted in a represen- 
tative capacity and a purchase made in 
satisfaction of a claim of that kind must 
in law be regarded as a purchase made by 
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him in his representative character, at any 
rate in the absence of clear evidence either 
tbat he repudiated that character or that 
the plaintiffs’ branch repudiated the bene- 
fit of the bargain: see s. 90, Trusts Act, 
Bandhu Ram v. Chintaman Singh (T), 
Ganga Sahai v. Kesri (8), Dwarka Prasad 
v. Mahadeo Prasad (3) and Lal Singh v. 
Chotey Beti (10). 

It was suggested that Hix. V, a notice 
given by plaintiff No. 1 tv defendant No.1 
in 1929, had the effect of limiting the 
plaintiffs’ claim to the money and dep: 
rived them of anyright to contend that 
defendant No. 1 thereafter acted in repre- 
sentative capacity. We find nothing in 
Ex. V to support this contention. It mere- 
ly asserts that the amount due under the 
decree in O. 8. No. 57 of 1918 was a com- 
mon debt and that if defendant No. 1 should 
realize the same, he must pay the writer 
his share thereof. No reference could 
have been made at that time to any pur- 
chase of property in satisfaction of the 
said debt and much less could there have 
been repudiation by the plaintiff of his 
interest in such property, because the pur- 
chase came to be made ouly 17 months 
after the date of Ex. V. It is not suggested 
that defendant No. 1 gave any reply to 
Ex. V. There is accordingly no basis for 
the argument that defendant No. 1 put for- 
ward any exclusive claim to the amount or 
repudiated his repr sentative character in 
respect of the decree amount. The plaint- 
iffs’ branch will of course be bound to 
re-pay the defendants’ branch all expenses 
properly incurred bythe later in connec- 
tion with the acquisition of these proper- 
ties to theextent of ths half share of the 
plaintiffs branch. But as against that 
liability the plaintiffs will also be entitled 
to an account of the inzome derived by the 
defendants’ branch from these properties. 
The parties are not able to say whether 
such expenses and income have been 
brought into the joint account or not. If 
they have not been so brought, the Commis- 
sioner will also take accounts in respect of 
the same and incorporate its result in his 
report. 


(7) 260 W N 408; 66 Ind. Oas. 402; AIR 1922 PO 
215; 3 PL T 295; 20 A L3 495 (P 0). 

(8) 37 A545; 39 Ind. Cas, 265; A I R1915 PO8l: 
42 LA 177;19C WN1175,18M L T 203; 29M LJ 
329; 2 L W 837; 13 A LJ 999;17 Bom. L R 998; 220 
L J 508; (19.5) M W N 713 (P ©.) 7 

(9) 52 A 954; 128 Ind. Cas, 446; A I R 1930 AIL 631; 
(1830) A L J 950; Ind. Rul. (1931) All 62. 

(10) AIR 1933 All. 854; 148 Ind. Cas. 502; (1934) A 
L J 107; 6 RA 696. 
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. In answer to the argument founded 
upon the order in E. P. No. 26 of 1927, it 
is sufficient to say tha; tuere is nothing in 
the terms of that cider to preclude the 
present claim of the plaintiffs fur an account. 
All thatthey then contended and all that 
the Court then held was that there was 
nothing in the decree then under execu- 
tion to warrant the taking of accounts in 
execulion. As we have already stated in 
another connection, that decree was passed 
merely on an award made by arbitrators in 
respect of certain specific items and as 
all the accounts necessary for that purpose 
had been looked into by the arbitrators 
themselves, the learned Judge who dealt 
with that application held that there was 
no further account taking to be. done in 
the execution department. The present suit 
does not relate to the it'ms covered by 
that decree. This plea of bar by that order 
was not seriously {pressed before ns. 

Tne appeal, therefore, fails and is dis- 
missed with costs. A memorandum of ob- 
jJections has been filed on behalf of the 
plaintiffs in respect of certain items in the 
accounts totalling Rs. 2,310. It appears 
from the Commissioner’s report that evi- 
dence was adduced before him in respect 
of the various items of family assets 
collected by plaintiff No. L on the one side 
and by defendant No. l on the other, and 
he embodied his findings in respect of such 
collectionain the report which he made to 
the Court. In that connection, he was of 
opinion, that aleng with other collections 
admitted by the defendants’ branch to 
have been ‘made by them a further sum of 
Rs. 2,310 had been collected by the defend- 
ants’ branch. When the case came on 
hefore the Court, the Court was not pre- 
pared arthat stageto deal with the evi- 
dence relating to the col‘ections so far us 
such colleciion was not admitted by the 
Parties concerned. Te resuit was that in 
the preliminary decree, the lower Court em- 
powered the Cummissioner to examine tue 
account and take evidence, if necessary 
wiih a view to decide what amounis have 
been collected by cne party or the cther 
beyond the amount admitted by them to 
have been so collected. In this view, itis 
quite natural that the learned District 
Judge, expressed no opinion of his own 
on tne question whether the defendants’ 
branch nad in fact collected this addizional 
sum of Rs. 2,310. We are informed that 
when the matter went before the Commis- 
sioner again, he was inclined to take the 
view that this sum of Rs. 2.310 must be 
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deemed to have been disallowed by the 
Court itself and that it was no longer open 
to him to deal with the item making up 
this aggregale. We do not think that this 
is a correct view. It is obvious that the 
lower Court has not so far dealt with the 
question of disputed collections. It, there- 
fore, seems tous sufficient to say that it 
will be for the Commissioner to enquire 
into and decide the qvestion of the truth 
or otherwise of the plaintiffs’ story that 
this amount has also been cotlected by the 
defendants’ branch. We do not think any 
further order is necessary on the merits. 

C. M. A. No. 548 of 1934.—Thijs arises out 
of an order made in the course of the 
proceedings in execution of the decree pass- 
ed in O.8. No. 27 of 1930. The award 
on which that decree was passed as well 
as the decree declared that the elder branch 
was entitled to certain amounts as against 
the younger branch but the lower Couri 
has construed the direction relating there- 
to as only entitling the elder branch to 
credit in respect of those sums in taking 
the account of the family assets and liabi- 
lities and not entitling the decree-holders 
to claim cash payment of the same from 
the younger branch. The lower Court has 
also pointed out that the elder branch has» 
been given credit in respect of these items 
in the account directed to be taken im 
the main partition suit between the twe 
branches. As we have conlirmed the decree 
of the lower Court inthe main partition 
suit, no furthsr orders are necessary in- 
this C. M. A. which is accordingly dismissed 
with costs. 


N.-N. Appeals dismissed. 
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APPBLLANT 
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ATTA MOHAMMAD KHAN AND oragrs— 
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Civil Procedure Code (Act V of 1908), 0. XX. 
rr. 58, 63—Mortgage decree—Attachment by decre 
holder—Claim, if can be made—Suit on dismissal < 
objections, maintainability—Landlord and tenant- 
Right of residence—Presumption as to city sites- 
Custom (Punjab)—Custom prohibiting tenant fror 
mortgaging permanent right of residence—Whethe 
exists in Mohalla Kkajurian, Jullundur City, 

While proceedings by way of attachment are nt 
appropriate to mortgage decrees, claims and obje» 
tions to the attachment can be made under O. XX 
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r. 58 of Civil Procedure Oode, if the decree-holder 
applies for and obtains an order of attachment and the 
property is attached. Rejection of objections entitles 
the objector to sue for a declaration to establish 


his title. Mg. Mra Tun v. U Kaing (2), followed. 
[p. 200, col, 1.] 


There is no presumption that a right of residence 
on a city site is inalienable, such as undoubtedly 
arises in the case of villages or small towns where 
the residential sites belong to the agriculturists 
who own the revenue estate in which they are 
situated. In the case of revenue estates, the cus- 
tomary restriction on the right of alienation is 
ordinarily recorded in the original wajib-ul-are 
which documént itself raises a presumption, to rebut 
which, cogent evidence is required. [p. 200, col. 2.] 

No custom exists in Mohalla Khajurian, Jullunder 
City that when a tenant mortgages a per- 
manent, right of residence without the landlord's 
permission the right vanishes and the landlord can 
evict the tenant or the mortgagee in possession 
without paying the value of the tenant's superstruc- 
ture, (p. 202, col. 1] 


8.C. A. from a decree of the District Judge, 
Hoshiarpur, dated November 10, 1930, 

Lala Badri Das, for the Appellant. 

Mr. Abdul Haye, for the Respondents. 

Coldstream, J.—On May 23, 1848, one 
Masita, a butcher, took on lease a site, 
10 marlas of Niai land, in Mohalla K hajurian 
of Jullundur city which belonged to Atta 
Mohammad and other Afghan proprietor 
of the Mohalla. The deed provided that 
Masita would build a shop on the site and 
pay Rs. 4 annually as rent and would 
occupy the shop as long as he wished. If 
the landlords had the house vacated, 
Masité would be entitled to recover the 
price of the materials from the landlords 
but if he left it of his own accord, the 
landlords would have the right to take the 
materials. Masita sold the house built 
upon the site and his right to occupy it 
to one Kamun for Rs.70 and on Decem- 
ber 10, 1865, Kamun executed a deed in 
favour of the landlords agreeing: to pay 
the ground rent. Kamun died leaving a 
widow and a daughter and on June 1, 1901, 
his widow, Musammat Bharo, made a gift 
of the property to her daughter's son 
Mohammad Ishak. The deed purported to 
convey the materials of the building on 
the site and the right of residence in it, 
Mohammad Ishak gifted part of the pro- 
perty 10 his sister and mortgaged the rest 
in favotr of the Co operative Oredit Society 
of Jullundur city. The mortgagees obtain- 
ed a decree on the basis of their mort- 
gage and proceeded to execute it by 
attaching the property mortgaged includ- 
ing the site. The property was ordered 
to be auctioned. On the landlord's objec- 
tion, the site was released from attach- 
ment but nat the right of residence which, 
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with the superstucture, was purchased on 
January 11, 1917, by Rahmat Ullah, the 
present appellant, for Rs. 3,100. 

On July 29, 1918, six of the fourteen 
proprietors of the Mohalla instituted a suit 
against the Co-operative Credit Society; 
Rahmat Ullah, the auction- purchaser Who 
was also President of the Co-operativs 
Credit Society) and the remaining Isand- 
lords who had not joined witn the plaint- 
iffs, asking for a declaration that the 
Tight of residence was not liable to 
attachment and sale in execution of the 
decree against Mohammad Ishak, because 
according to a local custom prevalent in 
Juilundur city, Mohammad Ishak had no 
power to alienate it. Thesuit was decreed 
by the Subordinate Judge on February 4, 
1920. Rahmat Ullah appealed. The Dis- 
trict Judge remanded the case for decision 
of the questions whether a declaratory suit 
lay, whether the previous conduct of the 
plaintiffs showed that the tenancy was 
transferable, whether the sale though made 
by a competent Court could be cancelled 
and whether the defendact could be 
directed to remove the materials of the 
house he had purchased. The Junior Sub- 
ordinate Judge wao dealt with the case 
on remand held that a declaratory suit lay, 
that the tenancy was not transferable, that 
the sale could beset aside and that if the 
vendee was found entitled only to the 
materials and not to thesite of the building, 
he ought to be ordered to remove his 
materials. The District Judge upheld the 
finding thata declaratory suit lay, but he 
aceepted the appeal and set aside the 
decree on the grcund that the plaintiifs 
could not impuga the sale under the decree 
against a third pariy. This decision was, 
however, reversed by the High Court, 
Uivil Appeal No. 778 of 1924, Atta Muham- 
mad Khan v. Rahmatullah (1), who held 
that this proposition was not sound and 
remanded the appeal to the District Judge 
for re-decisicn on a consideration of whe 
Question waether, in view of the fact that 
a mortgage decree does not require attach- 
ment for its execution, a suit under 
O. XXL r. 63, Cıvıl Procedure (Jode, was 
competent. The decision of the District 
Judge was that a declaratory suit was 
maintainable and that under the custom 
prevailing in Jullundur city the tenancy 
or right of residence was not alienable. 
On these findings he dismissed the appeal, 
ordering Rahmat Ullah to remove the 


(1) 116 Ind. Oas. 882; A IR 1929 Lah. 760; Ind. Rul. 
(1929) Lah. 594. 
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materials of the superstructure within six 
months, At the same time he granted a 
certificate under s. 41, Punjab Courts Act, 
Permitting an appeal on the question of 
custom involved. 

Against this dismissal], the auction-pur- 
chaser Rahmat Ullah has come to this 
Court on second appeal. It is contended 
on his behalf that a declaratory suit was 
not competent in the circumstances and 
that the decision of the lower Courts that 
by custom the right of residence of a 
tenant like Mchammad Ishak js inalien- 
able is wrong. It is also contended that 
in any case the order for the removal of 
the superstructure could not be passed in 
a declaratory suit in which this relief had 
not been asked for. It is admitted that 
this last contention hss force and that the 
appeal must, in any cesse, succeed to the 
extent that the order for the removal of ike 
materials must be set aside. 

As regards the first contention, I have 
no' doubt that it was open to the plaintiffs 
in this case to sue for a declaration under 
the provisions O. XXI, r. 63, Civil Pro- 
cedure Code. The decree in execution of 
which the property was put to sale had 
not been drawn up in the form of a mort- 
gage decree in accordance with O. XXXIV, 
Civil Procedure Code, but as if it had 
been one in an ordinary money suit. It 
was not only the mortgaged superstructure 
which was attached but also the site and 
tke right of residence. Oace there was 
an attachment under O. KAT, the landlords 
clearly had a right to object, and when 
their objection in respect of the right of 
residence was rejected, r. 63 gave them 
the right to sue for a declaration to establish 
their title. As pointed out in the Full 
Bench ruling of the Lower Burma 
Chief Court in Mg. Mra Tun v. U 
Kaing, 29 Ind. Cas. 941 (2), while 
proceedings by way of attachment are not 
appropriate to mortgage decrees, claims 
and objections to the attachment can be 
made under O. XXI, r. 58, of the Code if 
the decree-holder applies for and obtains 
an order.of attachment and the property 
is attiched. Tne appellant's Counsel had 
nct been able to cite any authority to the 
contrary. 

I come now tothe main question in the 
case, whether Mohammad Ishak’z tenancy 
was or was not transferable. The deed 
in which the tenaney in favour of Mesita 
was originally recorded has already been 


s (2) 29 Ind. Cas. 941; AI R1915 L B136; 8LBR 
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described. Its language is not perfectly 
clear but prima facie makes it apparent 
that “he landlords could evict the tenant, 
that is to say, the tenancy was not strictly 
a permanent one. But from the judgment 
of the Disirict Judge it appears that the 
permanent nature of the tenancy was 
admitted by the plaintiffs and the case has 
been fought oa the presumptions that it 
was and that unless the plaintifis could 
prove a special local custom enabling 
them to have the mortgage declared void 
as against them, their suit must fail. It 
is possible that the plaintiffs adopted this 
attitude because they were not prepared 
to pay the value of the superstructure in 
accordance with the terma to the lease 
deed. But whether this is so or not,’ it 
is clear that in this case the plaintiffs 
could not succeed unless the custom plead- 
ed was proved to govern the tenancy, for 
under the general law the presumption, 
in the absence of a contract or local usage 
to the contrary, would be that the right 
was alienable as laid down in s. 108 (9), 
Transfer of Property Act, the general 
Principles of which have consistently been 
followed by the Courts of this Province. 
The onus of proving the existence of the 
custom was, therefore, rightly put upon 
the plaintiffs. The learned Dis'rict Judge 
has based his decision in favour of ‘the 
plaintifs on the evidence that the “general 


-custom in the Punjab is against the power 


of alienation”. an admission by defendants’ 
Counsel that the power is not possessedt 
by the tenants in any other Mohalla andl 
on judgments deciding that such a tenancy 
is not transferable in Mohallas Ansarian. 
Rasta, Karar Khan, Sayad Kabir Kot Achhi 
and Purana Kacheri which Mohatlas are now 
shown to be in any way different from 
the Khajurian Mohalla (referred to ii 
the judgment as the Mandi Buche: 
Khana). 

There is no presumption that a right o 
residence cn a city site is inalienable 
such as undoubtedly arises in the case o 
villages or small towns where the residentia 
sites belong to the agriculturists who cw: 
the revenue estate in which they ar 
situated. In the case cf revenyje estates 
the customary restriction on the right « 
alienation is ordinarily recorded in th 
original wajib-ul-a7z which document itse 
Taises a presumption to rebut which cogem 
evidence is required. From the record ı 
the appeal (Appeal No. 1898 of 18% 
Mohammad Shah v. Ghulam Mohiudd, 
decided by a Division Bench of the Chi 
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Court on February 27, 1879, it appears 
that there was then in existence a wajib- 
ul-arz relating to Jullundur city. But no 
‘wajib-ul arz applicable to Jullundur town 
or Mohalla Khajurian has been referred 
‘to before us and we are assured by Counsel 
that none exists now. We must, there- 
fore, proceed without any initial presump- 
tion based on prevailing custom in favour 
of the landlords whose suit cannot succeed 
unless they prove that the mortgage In 
this case was not allowed by custom. In 
the Chief Court case just cited, the defend- 
ant had, it appears, mortgaged a house 
of which be was tenant situated on land 
in Kazi Mohalla belonging to the plaintiff 
and the plaintiff sued to have the aliena- 
tion set aside and to be given possession 
of the house. The case zame on appeal 
from a decision of the Additional Com- 
missioner, Jullundur Division. The learned 
Judge ordered an enquiry to be made into 
the customary right of tenants in Jullundur 
remarking: 

“As at present informed wehave reason to believe 
that there are in the Oity of Jullundur a class of 
house occupiers who hold either their houses or 
the sites of their houses in subordination to superior 
proprietors. They are locally known as raiyats in 
respect of the tenure of these houses and may be 
liable to: pay rent in some form or other.” 

- An inquiry was made by the Tahsildar 
who in his report referred to the wajib- 
ul-arz as recording that hereditary tenants 
-had the power to sell, mortgage or gift 
the property in their possession. This 
report was first dea't with by an Extra 
Assistant Commissioner who found that 
custom forbade the alienation by tenants 
of property belonging to their landlords 
and that in fact the house in dispute 
belouged to the landlords. The Additional 

Jommissioner decided that the plaintiff 
was owner only of the site and that under 
the cistcm prevailing, the tenant was 
boun | to offer the house to the landlord 
of the site before mortgaging or selling it 
to anyone elge and that as such offer had 
not been made the plaintiff was 
entitled to have the sale or mortgage 
set aside. These findings were accepted 
by the Chief Court who passed a decree 
setting aside the mortgage. In Appeal 
No. 889 of 1884 Sondhi v. Hidayat 
Ullah, decided by the Chief Oourt on 


June ‘15, 1585, the dispute was of a similar. 


nalure, the tenant having mortgaged his 
‘house for Rs. 30 and the plaintiffs having 
sought to` set the mortgage aside on pay- 
. ment Of a reasonable sum—the stated 
‘amount of Rs. 30—being: alleged to be 


A 
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fictitious.. The house wasin Mohalla Kahir. 
The suit was decreed and the decree up- 
held on first appeal. The Chief Court 
found the decision justified by the evidence 
and referred to the case last described 
and also to another case, Ghulam Muham- 
mad v. Kutba and Inam-ud- Din, decidec 
on September 9, 1874 (which dealt with a 
case from Mohalla Sayad Kabir). 

Another judgment of the Chief Court 
dealing with tenancy rights in Jullundur 
city is Bug v. Asad Ali (3). That wasa 
case of a tenancy in Mohalla Ansarian. 
The tenant had mortgaged bis house by a 
deed expressly recognizing the plaintiff's 
title in the site and after his death the 
proprietors of the site sued to have the 
mortgage set aside. They obtained a decree 
for possession against the mortgagee and 
the nephews of the dead tenant and the 
decree was confirmed in appeal. A second 
appeal was dismissed by Chatterjee and 
Olark, JJ., so far as the question of the 
right to alienate was concerned, and a 
decree was given for possession, contin- 
gent on the plaintiffs paying Rs. 91-8-6 to 
Bug for the value of his materials. In 
his judgment Chatterjee, J., said: 

“The custom set-up by the plaintiffs isakin to 
that which ordinarily prevails in respect of non- 
proprietary residents in villages or villages which 
have expanded into towns. There is, therefore, an 
initial element of probability in favour of the 
plaintiffs’ contention and itis to be seen whether 
there is sufficient evidence tosapport it. The de- 


fendant's would require much stronger evidence to 
establish it.” 


After remarking that the mere fact that 
other alienation had taken place did not 
tell against the landlords, and expressing 
approval of the principle laid down in 
Aman Singh v. Kalla (4) and Teja Singh 
v. Mahonid Khan (5) the judgment re- 
ferred to anumber of rulings supporting 
the custom alleged by the plaintiff, noting 


that Appeal No. 889 of 1884 
Sondhi v. Hidayat Ullah was the 
most valuable ja this respect, and that 


other cases throwing light on the custom 
prevailing in other Mohallas of the city 
more or less supported it. It proceeded 
to state: 

“The consequences of such an alienationare algo 
well-established by the above vases, and particular- 
ly the Chief Court one, and areeupported by the 
analogy of non-proprietary residents on village sites 
alienating their houses and parting with their posses- 
sion to strangers,” 

I come now to the documents relied 


respondents, noting that 


(3) 75 P R 1897. 
(4) 119 P R 1884. 
. (5) 124 PR 1888. 


a -a 
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Counsel before us have not attached impor- 
tance to the oral evidence except in so far 
as it relates to the transactions to which 
the documents refer (His Lordship then 
discussed the documentary evidence and 
proceeded.) The Judicial instances are, in 
my opinion, clearly insufficient to discharge 
the onus which Jay, upon the plaintiffs to 
prove the existence in Mohalla Khajurian 
of the particular custom pleaded, namely 
when a tenant mortgages a permanent 
right of residence without the landlord’s 
permission, the right vanishes and the 
landlord can evict the tenant or the mort- 
gagee in possession without paying the 
value of the tenant’s superstructure. Nor, 
does this evidence support the admission 
of the defendants’ Counsel, noted by the 
learned District Judge, regarding the 
existence of the custom in other Mohallas, 
the instances from the other Mohallas not 
being directly to the point. The case 
decided in Appeal No. 1898 of 1877 Maham- 
mad Shah v. Ghulam Mohiuddin relates 
to ancther Mohalla and the decision was 
apparently not consistent with the entry 
` in the wajib-ul arz applicable to the site 
` in dispute. We do not know what order 
was made regarding the superstructure. 
Although the Chief Court's judgment does 
refer to the custom found proved as one 
prevailing in Jullundur city, I note that 
in his report forwarding the local officer's 
report on the question of custom the learned 
Additional Commissioner referred to the 
“custom prevailing in certain Mohallas of the 
city” and to cases decided about sites in 
“Ahli Hardialpura and Jatpura Mohallas. 
But he excluded from consideration in- 
stances from the Bastis adjoining Jullundur. 
Some of the Bastis are admittedly now 
- Mohailas. 

Nor did the dispute in Appeal 
No. 809 of 1884, Sondhi v. Hidayat Ullah, 
relate to Mohalla Khajurian. In that case 
the mortgagee was awarded compensation. 
Compensation was also decreed in Bug v. 
Asad Ali (3) the site concerned being in 
Mohalla Ansarian. The judgment, as 
already made clear, proceeded largely on 
the assumption that the custom -prevailing 
in agricultural village sites was relevant 
evidence in the case. But thisis not in 
- accordance with the present view. Here, 
too, the, defendant was compensated by 
-payment of the value ofthe materials of 
nis house. Of the instances sought to be 
proved by the documents, Nos. 1, 3 and 8 
are not of use to us, for the vendee had in 
these cases denied the existence of the 
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tenancy Case No. 2 related to a site in 
a Basti and Oase No. 4 came from Mohalla 
Kot Achhi described as “near” the city.of 
Jullundur. Case No. 5 is not to the point 
and the decisions in Cases Nos. 6, 7 and 10 
were based on contracts creating the leases. 
No. Yis the same case as Civil Appeal 
No 889 of 1881 Sondhi v. Hidayat Ullah, and 
in No. L1 the plaintilf-landlords were found 
to be owners uf the houses in the tenants’ 
possession and evicted tenants were award- - 
ed compensation. As the plaintiffs have 
failed to discharge the onus placed upon 
them, it is nut necessary to discuss the 
evidence relied on by the defendants. I 
would accept the appeal and dismiss the 
suit with costs throughout. 

Bhide, J.—I agree with the conclusions 
reached by my learned brother, Cold- 
stream, J. So far as the question of the 
alleged custom is concerned, the first 
Point of importance to be noticed in this 
case is that the contract of tenancy was 
reduced to writing. The contract speci- 
fically recites that if the landlord evicted 
the tenant, he would compensate him for 
the building which was to be erected by 
the tenant, but that if the latter aban- 
doned the house of his own accord, the 
landlord would be entitled to take the 


materiils. The lease mentions no restric- 
tions on the right of transfer of the 
tenancy, either customary or otherwise. 


If there were any restriction on the power 
of transfer, one would have expected to 
find it in the document itself; but there is 
no mention of it therein. Unders. 108 (j) 
Transfer of Property Act, the principles 
of which are held to be generally applic- 
able in this province, no restriction of the 
right of transfer exists in the case of a 
lease, in the absence of any contract or 
local usage to the contrary. ‘Taerefore the 
only question which requires decision is 
whether any local usage to the contrary 
governing this lease has been proved. 
The house in question is situated in 
Jullunodur city and consequentiy there is 
no initial presumption in favour gf the 
custom alleged as there is ia the case of 
houses occupied by non-proprietors in 
villages. Such a presumption is not raised 
even in tha case of villages which have 
definitely grown into Qasbas or towns where 
the original bond of tne village community 
generally disappears: vide para. 236 of 
Rattigan’s Digest of Customary Law and 
Excep. I thereto. Tne onus, therefore, 
clearly lay on the plaintiffs to prove the 
alleged custom. The oral evidence produced 
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by the parties was of little value. So far 
as the documentary evidence is concerned, 
my learned brother has discussed all the 
instances relied on and pointed out that 
they are distinguishable for one reason or 
another and do not support the custom 
alleged. 


As regards decided cases, no case decided 
by this Court has been cited. Tue only 
Yeporied case decided by the Punjab Chief 
Court which was cited on the question 
was Bug’ v. Asad Ali (3). This 
purports to follow Uivil Appeal No. 8:9 
‘of 1884 Sondhi v. Hidayat Ullah, and 
the latter, in ite turn, follows Appeal 
No. 1698 of 1877. Mohammad Shak v. 
Ghulam Mohiuddin. We sent for the records 
of the last two cases to satisfy ourselves 
of the relevancy of these decisions for the 
present case. The earliest of these cases, 
viz, Appeal No. 1893 of 1877 Moham- 
‘mad Shah v. Ghulam Mohiuddin seems to 
be the most important. In that case an 
inquiry was made as regards restrictions 
on the powers of alienation of tenants in 
Jullundur city, who beld under superior 
proprietors ana were locally known as 
ryots. The Tahsildar, who made the 
inquiry, referred to para. 15 of the wajib- 
ul-arz which recited that: 

“All the residents in possession and owners in 
this town are owners of the quantities (areas) held 
and owned by them respectively according to the 
custcm prevailing in towns; none has anything to 
` do with or can interfere with the land held and 
owned by any other ; everyone of whatevor caste he 
be, who holds any place as hereditary tenant or 
purchaser, hasa power of selling, mortgaging or 
making gift of property held and owned by him.” 

It would thus appear that the oldest 
‘document recording the rights of residents 
in Jullundur city of which we have any 
inform.tion is opposed to the custom 
relied upon by the plaintiffs. The Tahsil- 
dar found that the plaintiff in that case 
had i.uiled to prove that he was the pro- 
prietor and that it was also not proved 
that there was any resiriction on the 
power to sell or mortgage. Diwan Ram 
Nath, E. A. C., through whom the Tahsil- 
dai’s yepcrt was seni, however, Leld that 
the plaintiff was a proprietor in the 
Mohalla and that he was the owner of both 
the site and the house in dispute in that 
case. As regards the custom he stated 
that reliable witnesses gave the opinion 
“that there is a custom that if the mate- 
tials belong to a proprietor, the ryot cen- 
not transfer them". One of the points on 


which inquiry had been ordered was whe-. 


ther the defendant in that case was a 
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ryot. The evidence on this point was 
to the effect that the defendant was only 
liable to pay petty customary dues on the 
occasion of marriages, etc. The Additional 
Commissioner, Jullundur, who reported to 
the Chief Court on the matter dealt first 
with the main quesiion, vizą whetLer the 
defendant was a ryot of the plaintiff. 
As to this he remarked that the Tahsildar 
had laid stress on the absence of docu- 
mentary evidence, but he was of opinion 
that such evidence was not likely to be 
available in the case of these tenants who 
were holding as ryot. As regards cl. 15 
of the wajib-ul-arz referred to above, he 
found from the evidence that in the Kazi 
Mohalla, at any rate, 

“possession did not necessarily indicate ownership, 
and mere possession without ownership did not 
confer the power of disposing of the property.” 

He further found that there was ‘no 
doubt that the plaintiff was one of the 
class to which Kazi Mohalla originally 
belonged and that members of that class 
were still landlords of many houses in 
Mohalla, though in some cases residents 
had acquired a full proprietary title by 
purchase or otherwise. The Additional 
Commissioner also found that the pluintiff 
was coly the owner of the site and not of 
the house, and that the defendant was 
liable to pay certain customary dues on 
the occasion of marriages, ctc. As regards 
the question cf alienation, he found that 
where the materials cof the house belonged 
to the tenunt, the proprietor was entitled 
to the first ofer and could prevent a sale 
or mortgage of the house unless he had 
Bucu cfter. If the tenant sold or mort- 
gaged without making such offer, the sale 
or mortguge could be set aside, but the 
tenant could not be ejected so long as he 
paid the customary dues. It was also found 
that customary dues in the Kazi Mohalla 
were “five takkas’ anda lump of guron 
tLe birth of a son and Re. 1-4-0 on the birth 
of a daughter. The learned Judges of the 
Chief Court concurred in the findings of 
the Additional Commissioner and held that: 

“As no offer of the mortgage in the present case 
was made by the defendant to the plaintiff, a 
decree shoulu be passed in favour of the plaintiff 
setting aside the mortgage.” 

Ihave set forth at length the facts and 
the findiugs in the above case, because it 
ceems to be the basis of the subsequent 
decisions. Ib will appear therefrom that 
the present case is clearly distingisuable, 
In the first place, the tenant in the pre- 
sent case is not one paying customary 
dues as in that case. Secondly, the cus- 
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tom found in that case was that the 
proprietor was entitled to a first offer 


of the sale cr mortgage and it was only if 
he did not get such an offer that he was 
entitled to have the sale or mortgage can- 
celled. In the present case no such custom 
appears to have been alleged. Lastly, cl. 15 
of the wajib-ul-arz referred to in the 
report of the Tahsildar appears to be 
clearly against the custom relied upon by 
the plaintif. The case, Appeal No. 1°98 of 
1877, Muhammad Shah v. Ghulam Mohiud- 
din appears to have been really decided 
on the particular facts relating to Mohalla 
Kazi. Thenext case, Civil Appeal No. 889 
of 1884 Sondhi v. Hidayat Ullah is similarly 
distinguishable. The tenant Iman Din in that 
case also merely paid some customary dues. 
The plaintiffs sued for possession of the 
mortgaged house on payment of a reason- 
able sum alleging that the sum stated 
in the deed of mortgage was fictitious. 
This also seems to be an assertion of a 
right ef pre-emption and nothing more. It 
is not clear in what Mohalla the Louse in 
dispute in that case was situated. The 
learned Judges of the Chief Court, in setting 
aside the mortgage, followed Appeal No. 1898 
of 1877 Muhammad Shah v. Ghulam Mohiud- 
din and another decision by the Depuly 
Commissioner, Jullundur, relating to 
Mohalla Sayad Kabir. ‘The learned 
Judges did not allow compensation for the 
value of his house to the morigagee, but 
this was appsrently contrary to the claim 
set up by tne plaintiff and no reasons are 
given for disallowing compensation, when 
plaintiff had offered to pay it. 

The last case‘decided by the Chief Court 
which was tle one relied on by the learned 
Counsel for plaintiffs was Bug v. Asad Ali (3). 
This purports to follow Civil Appeal No. 889 
of 1884 Sondhi y. Hidayat Ullah but as 
pointed above that case follows Appeal 
No, 1898 of 187/, Muhammad Shah v. Ghulam 
Mohiuddin, etc., and itis only inthe latter 


case that any exhaustive enquiry was 
made. In Bug v. Asad Ali (3) 
it was remarked that the custom which 


obtains in villages rendered it probable 


that such a custom prevails in Jul- 
lundur city. But any such presump- 
tion seems to be unjustifiable in 


view of cl. 15 of the wajib-ul-arz referred 
to inthe report of the Tahsildar in Appeal 
No. 1898 of 1877 Muhammad Shah 
v. Ghulam Mohiuddin as shown above. There 
is no warrant in the enquiry made in that 
ease for the assumption that the custom 
found in Mohalla Kazi prevailed generally 
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in Jullundur city. In fact the Additional 
Commissioner specifically confined his 
finding to Mohalla Kaziandthe learned 
Judges of the Chief Court concurred in hig 
findings. In Bug v. Asad Ali (3), 
the exact nature of the tenancy is not 
described, but it was very old and was pre- 
sumably a customary one of the same type 
as in’ Civil Appeal No. 889 of 1884 
Sondhi v. Hidayat Ullah oa which the 
learned Judges of the Chief Court particu- 
larly relied. It als) appears thata part of 
the house atany rate was found to have 
belonged to the proprietors. Only a 
dalan was held to have been added by 
the tenant. It is noteworthy , that in 
decreeing the suit the Chief Court allowed 
Rs. 948-6 to the mortgagee by way of 
compensation. The learned < Judges remark- 
ed in connection with this point that the 
cases seemed to establish the obligation 
of the landlord to pay for the tenants’ 
materials which is the only security the 
alienee can look to for the realization of 
his money. This View is not easily intelli- 
gible but it looks like a recognition of a 
mere right of pre-emption. 

It will appear from the above, that the 
Chief Court cases referred to above related 
to tenants known as ryots paying merely 
customary dues in respect of houses 
occupied by them while here we have a 
tenancy created by a written contract. 
The contract distinctly says that if the 
landlord ejected, the tenant he would 
compensate him for the building which 
seems to imply that the landlord could 
evict the tenant if he chose; to do so 
provided: he was prepared to pay com- 
pensation for the building. There is no 
warrant in the Ohief Court rulings for 
any presumption as to restrictions on the 
power of alienation in raspect of tenancies 
of the present type.. Even as regards 
ryots paying customary dues there is no 
justification for any presumption as to 
restrictions throughout Jullundur city. 
Clause 15 of the wajib- -ul-arz quoted i in the 
Tahsildar’s report in the enguiry made in 
Appeal No. 1898 of 1877 Muhammad 
Shah v, Ghulam Mohiuddin is against such 
a presimption and the custom found in 
two Gr’'three Mohallas in the Ohief Court 
rulings “was in the nature of an exception 
to that clause. Lastly, the custom alleged 
in the Chie ft Court rulings was akin to 
presempti¢ni According to the custom, 
the “landlord! “was entitled to the first offer 
if the. tenant wanted to alienate. If the 
tenant smade such an offer and the ene 
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lord did not accept it, presumably there 
was no objection to alienation. In the 
present instance the custom alleged is thit 
the tenancy or the ‘right of residence’ 
as it is described, cannot be alienated at 
all without the landlord's consent. It 
w.ill thus appear that the CObief Court 
rulings prcceed on a different set of facts 
and a different custom and cannot, therefcre, 
help the plaintiffs. 

1 have. already mentioned that the 
instances of custom relied on by the 
plaintiffs are distinguishable as pointed 
out by my learned brother in his jadgment 
and do hot help them. In addition to 
what has been stated, I may point out 
that in most of the cases relied on, the 
tenants were 7yotis paying customary 
dues: see e. g. Exs. P8, P-9, P-1l, 
P-12, P-13, P-15, P-16, P-17, P-18 and P-1. 
On the other hand the judgment of Munshi 
Imam Din, Munsif, in OG. F. No. 184 of 
1901, decided on October 31, 1401, in 
which the tenancy appears to have been 
of the present type and on which the 
defendants relied, shows that the tenants 
in Mohalla Buchar Khana stand on a 
different footing to ryots from whom the 
proprietors receive customary dues. The 
defendants have produced documentary 
evidence relating to alienations with 
respect to the house in question as well as 
others to support their contention that 
there i3 no restriction on alienation ; but 
even if’ these instances are by themselves 
not considered to be of great importance, 
there: are two instances in this Mohalla in 
which the landlords sued for pre-emption 
of the sales of houses which they could 
scarcely have done if the custom relied on 
were applicable. In view of all the facts 
given above, I agree that the plaintiffs 
have failed to establish that the custom 
alleged by them governs the tenancy in 
dispute and that this suit must, therefore 
be dismissed with costs. 


N. Appeal allowed. 
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s xeculation—Distinction—Transaction entered through 
brokers according to usage of particular market—Pre- 
sumption— Rebuttal — Bombay Wagers (Amendment: 
Act (III of 1895), s. ¥—Scope—Contracts collateral 
to or in respect of wagering transactions—If can be 
enforced. 

In order to constitute a wagering contract neither 
party should intend to perform the contract itself 
but only to pay the differences. In other words, 
the common intention of both parties at the time 
of entering into the contract must be not to call 
for or give delivery from or to each other. Such 
intention is a question of fact. There can hardly 
be any direct evidence of it, and though an agree- 
ment in writing may ostensibly be for the purchase 
and sale of goods deliverable on a certain day, oral 
evidence is admissible to prove that the intention of 
the parties was nly to pay the differences, In 
order to ascertain the real intention of the parties, 
the Court must look at all the surrounding circum- 
stances and can even go behind a written contract, 
But mere speculation is something quite different 
from a wager. Speculation, is the practice of buy- 
ing and selling goods, lands, stocks and shares, eto., . 
in order to protit by the rise or fall in the market 
value as distinct from regular trading or invest- 
ment. When transactions are ent:red into through 
the medium of a broker according to the usage of 
a particular market, there is @ very strong presump- 
tion against the existence of a common intention to 
wager. But although, there is a very strong pre- 
simption, it can be rebutted by evidence of a 
common intention to wager, even though the con- 
tract was brought aoout by a broker. The magnitude 
of the transactions, though relevant and important, 
is not sufficient by itself to rebut the presumption 
against wager in contracts brought about by a broker 
for his constituent with third parties in the maiket 
and in accordance with the usage of the market, 
Lp 206, col. 2; p. 208, cole 1 & 2; p. 209, col 2.) 

To deal in differences only is one thing It is 
quite another thing where both parties agree that 
under no circumstances should either of them require 
the other to give or take delivery. A person may 
be in a position to give or take delivery and yet 
may agree to settle the contracts by differences only, 
fp. +09, col, 2.] 

[Englısh and Indian Oase-law referred to,] 

All that s. 1, Bombay Wagers (Amendment) Act, 
means is that contracts collateral to or in respect 
of wagering transactions cannot be enforced, Buy 
in order to bring the case within the méaning of 
that section the transactions in resgect of which 
the brokerage, commission or losses are claimed 
must amount to a wagering agreement. The result 
of this enactment is to put a contract collateral to | 
an agreement by way of wager on the same footing 
as the agreement itself Such a collateral contract 
is void in the Bombay Presidency, though not in 
other provinces [p. 210, col. 2.] 


F.C. A. from the decision of the Joins 
First Cless Sub-Judge, Ahmedabad, in 
Suit No. 44 of 1932. 

Messrs. Purshottam Trikamdas, M. P. 
Amin and F. A. Dhruva, for the Appellant. 

Messrs. G. N. Thakor and V. N. Chhatra- . 
pati, for the Respondent. 

Rangnekay, J.—The appellant, who isa 
certified broker and a member of the old 
Share Bazar of Ahmedabad, is seeking to 
enforce a mortgage bond executed by the 
respondent in his favour to secure the loss 
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which the respondent may sustain in res- 
pect of the share business transacted by 
his orders and by his directicn in the Share 
Bazar at Ahmedabad. He is also seeking 
to recover the balance due to him in respect 
of such share transactions which were not 
covered by the mcrtgage bond. His total 
claim is Rs. 7,741 with interest at six par 
cent. on it. The respondent pleaded that 
the transactions in suit were gambling and 
wagering and therefore void in law, and 
that as the consideration for the mortgage 
bond was illegal, the mortgage bond could 
not be enforced against him. Tne learned 
Joint First Class Subordinate Judge of 
Ahmedabad accepted the defence raised by 
the respondent and dismissed the plaintiff's 
suit. The plaintiff now appeals. 

It appears from the evidence that in 
Samvat year 1985 the appellant was working 
as asub-broker of one Vadilal Ohakubhai, 
who was a sharebroker and a member of the 
Stock Excbange of Ahmedabad, and as 
such sub-broker he put through various 
transactions of sale and purchase of various 
shares for the respondent from Jeth delivery 
to Aso delivery 1985. Thereafter the plain- 
tiff himself became a certified broker, and 
the transactions of Aso delivery, which were 
outstanding, were transferred to him by 
Vadilal. The dealings between the parties 
continued until Maha delivery in Samvat 
1986. Shortly after the respondent com- 
menced 10 do business on the Stock Bx- 
change through the plaintiff, he executed 
the mortgage in suit to secure any loss 
which may result from his business up to 
Rs. 5,000 and asked the plaintif to open 
a sharafi khata up to the extent of Rs. 5,000, 
Obviously, the burden of proving that the 
transactions in suit were wagering and 
gambling transactions was on the respon- 
dent; but it so happened that on one of 
the minor issues the burden rested on the 
plaintiff, and the plaintiff had to go into 
the witness-box at tbe outset. Itison the 
admissions made by the plaintiff in his 
cross-examination that the respondent relies 
in support of his defence, und the learned 
Judge held that the defendant had succeed- 
ed in establishing his defence. Unfor- 
tunately, there has been no discussion in 
the jadgment as to the evidence on behalf 
of the respondeat. All that he alleged in 
his evidence was that he had lost all his 
property and that the plaintiff, who was the 
son of a friend of his, tempted him to 
speculate on the Stock Exchange, agreeing 
not to hold him responsible for giving or 
taking delivery as the case may be and 
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promising that he would so manage the 
business that no loss would fall on the 
defendant. The law on the subject is con- 
tained in s. 30, Coniract Act, which isin 
the terms following: 

“Agreements by way of wager are void; and no 


suit ghall be brought for recovering anything alleged 
to be won on any wager.” 


As observed by Cotton, L. J. in Thacker 
v. Hardy (i). the essence of gaming and 
wagering consisis in the agreement that 
one party isto win and the other party is 
to lose upon a future event, whith at the 
time of the agreement is of an uncertain 
nature, tbat is, that if the future event turns 
out one way the plaintiff is to wine and if 
it turns out the other way he is to lose. In’ 
order to constitute a wagering contract, 
neither party should intend to perform the 
contract itselt but only to pay the differen- 
ces. In other words, the common inten ion 
of both parties at the time of entering into 
the contrac! must be not to call for or give 
delivery from or to each other. Such in- 
tention is a question of fact. There can 
hardly be any direct evidence of it, and 
though an agreement in writing may 
ostensibly be for the purchase and sale of 
goods deliverabie on a certain day, oral 
evidence is admissible to prove that the 
intention of the parties was only to pay the ‘ 
differences. In order to ascertain the real 
intention of the parties, the Court must 
look at all the surrounding circumstances 
and can even go behind a written contract. 
But mere speculation is something quite, , 
different from a wager. Speculation, as 
Murray defines it, is the practice of buying 
and selling goods, lands, stocks and shares, 
etc, in order to profit by the rise or fall 
in the market value as distinct from regular 
trading or investment. As Farran, O. J., 
observed in J. H Tod v. Lakhmidas Pur- 
shotamdas (2), “there is no law against 
speculation as there is against gambling.” 
Speculative transactions, therefore, have to 
be carefully distinguished from agree- 
ments by way of wager, and as pointed 
out in Pollock and Mulla’s Commentary on 
the Contract Act (Edn. 6) at pp. 244 245 + 

“This distinction comes into prominence in a class 
of cases where the contracts are entered into through 
brokers. The modus operandi of the defendant in 
this class of cases is, when he enters into a contract 
of purchase, to sell again the same quantity de- 
liverable at the same time in one or more contracts, 
either to the original vendor or to some one else, 
so ag either to secure profit or to ascertain the loss 


before the vaida day; and when he enters into a 
Contract of sale, to purchase the same quantity 
(1) pt E i aia 685; 48 L J Q B 289; 3J LT 
595; 27 W R 158. 
(2) 16 B 44l. 
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ibefore the daida day, This mode of dealing when 
the sale and purchase are to and from the same 
Person has the effect of course of cancelling the 
‘contracts leaving only differences to be paid. When 
they are to different persons, it puts the defendant 
in a position vicariously to perform his contracts. 
‘This is no doubt a highly speculative mode of 
transacting business; but the contracts are not 
wagering contracts, unless it be the intention of 
both contracting parties at the time of entering 
knto the contracts, neither to call for nor give delivery 
‘from. or to each other .,... It may well be that 
the defendant is a speculator who never intended 
to give delivery, and even that the plaintiffs did 
not expect him to deliver; but that does not convert 
a Contract otherwise innocent into a wager. Specu- 
‘lation does not necessarily involve a contract by 
way of wager, and to constitute such a contract a 
common intention to wager is essential. It is in 
‘cases of the eabove description that ‘there is a 
danger of confounding speculation, or that which is 

roperly described as gambling, with agreements 

y way of wager; but the distinction in the legal 
result is vital’. ” 


As illustrations of this modus operandi 
weference may be made to three cases. In 
J. H. Tod v. Lakhmidas Purshotamdas (2), 
in which the transactions were in Broach 
cotton, the contacts were entered into 
through a broker and were made by bought 
and sold notes and the principals were 
wever brought into contact with each other. 
Xt was held that this would raise a pre- 
sumption against the existence of a common 
intention. In Perosha Cursetyi v. Manekji 
Dossabhoy (3) the dealings were in Govern- 
nent paper and shares of a mill. In 
Sassoon Y. Tokersey (4), the dealings were 
in American futures. In both cases the 
sontracts were made by a broker with third 
parties in his own name according to the 
»ractice of the trade and he sued to recover 
from the defendant the loss paid by him on 
behalf of the defendant. It was held that 
he presumption against the existence of a 
sommon intention to wager was still 
itronger than in the first case, because the 
Nefendant did not knew at all with whom 
he broker had contracted on his behalf. 
Che broker may be a gutta briker or a 
mere agent for gambling, but the fact is 
mmaterial for he is not a contracting 
varty and it is the intention of contract- 
ag parties alone that is material in these 
sases. In all these cases, tue ccntention on 
half of the defendant was thatthe con- 
Tracts were wagering contracts, but il was 
neld that thouga the transactions were of 
dghly speculative character and though 
0 far as the defendant personally was cun- 
ærned he entered into the contracts as 
‘ambling transactions, there was no evi- 


(3) 22 B 899. 
(4) 28B 616; 6 Bom, L R 581. 
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dence to show that the other contracting 
party had also the intention to gamble. 

I shall now refer to two well known 
English cases which have a material bear- 
ing on the point of distinction between spe- 
culative Lransactions entered into through 
a broker according to the practice of the 
market and wagering transactions as such. 
In Thacker v. Hardy (1) the facts were 
that the plaintiff who was a stockbroker 
and a member of the London Stock Ex- 
change was employed by the defendant to 
speculate for him upon the Stock Exchange. 
To the knowledge of the plaintiff, the 
defendant did oot intend to accept the 
stock bsught for him, or to deliver the 
stock sold for him, but expecied that the 
plaintiff would so arrange matters that 
nothing but differences should be payable 
by him; the plaintiff knew that unless he 
could arrange matters for the defendant 
as the latter expected, the defendant would 
be unable to meet the engagements which 
the plaintif might enter into for him. The 
plaintiff accordingly entered into contracts 
on behalf of the defendant, upon which the 
plaintiff became personally liable; and 
he sued the defendant for indemnity against 
the liability incurred by him and for 
commission as broker. It was held that 
the plaintiff was entitled to recover. 
Bramwell, L. J. said as follows (p. 6¥0*); 

“The bargains made by the plaintiff upon behalf 
of the defendant were what they purported to be: 
they gave the jobber a right to call upon the broker 
or the principal to take the stock, and they gave 
the broker the right to call upon the jobber to 
deliver it, There was nothing in the transaction 
from which the jobber could tell whether the transac- 


tion was bona fide, that is for the purposes of invest- 
ment or whether it was a mere speculation,” 

Cotton, L. J. observed as follows (p. 695): 

“It was assumed by the Counsel for the defendant 
that by the bargain between him and the plaintiff 
he was liable for only the difference whatever 
should happen to the plaintiff; and it was contend- 
ed that a contract of that kind would be null and 
void as being against the provisions of 8 & 9 Vict,, 
G. 109. Iwill assume that the plaintiff was in a 
certain sense acting as principal; nevertheless there 
was no gaming or wagering in the contract.” 

The learned Lord Justice, after pointing 
out the essence of gaming and wagering, 
proceeded to observe as fullows (p. 695%) : 

“The plaintiff was to derive no gain from the 
transaction; his gain consisted in the commission 
which he wus to receive, whatever might be the 
result of the transaction to the defendant. There- 
fore, the whole element of gaming and wagering 
was absent from the contract entered into between 
the parties.” i | 

‘hese observations were cited with ap- 
proval and the case followed by the Privy 
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Council in Forget v. Ostigny (5). At p. 322* 
the Lord Chancellor observed as follows: 

“In the Courts below, much stress was laid on the 
fact that the respondent was known to the appellant 
to be a bank clerk with a small salary and possessed 
of little other means. This was regarded as bring- 
ing home to him the knowledge that the respondent 
had in view not investment but gambling. The 
other circumstances mainly relied on were that the 
respondent never asked for nor received delivery of 
any of the shares purchased; that the purchase- 
money was raised by a loan procured by the appel- 
lant; that the respondent was not in a position to 
furnish the whole of the purchase-money, and in 
fact only provided the appellant with a small 

rgin. 
te may well be that the appellant was aware that 
jn directing a purchase to be made, the respondent 
did not intend to keep the shares purchased, but 
to sell them when, as he anticipated would be the 
case, they rose in value; that his object was not 
investment but speculation, To enter into such 
transactions with such an object is sometimes spoken 
of as ‘gambling on the Stock Exchange’; but it 
certainly does not follow that the transactions in- 
volve any gaming contract A contract cannot pro- 
perly be so described merely be:ause it is entered 
into in furtherance of a speculation. It 1s a legi- 
timate commercial transaction to buy a commodity 
in the expectation that it will rise in value and 
with the intention of realizing a profit by its re-sale. 
Such dealings are of everyday occurrence in com- 
merce. The legal aspect of the case is the same 
whatever be the nature of the commodity, whether it 
be a cargo of wheat or the shares of a joint-stock 
company. Nor, again, do such purchases and sales 
become gaming contr..cts because the person purchas- 
ing is not possessed of the money required to pay 
for his purchases, but obtains the requisite funds 
in a large measure by means of advances on the 
security of the stocks or goods he has purchased. 
This also is an everyday commercial transaction, 
For example, a merchant who has to pay the price 
of a cargo purchased before he re-sells it, obtains in 
ordinary course the means of doing so by pledging 
the bili of lading.” ; 

Then his Lordship referred to the obser- 
vations of Bramwell, L. J. and Cotton, L. J. 
set forth above. It is clear,- therefore, 
that when transactions. are entered into 
through the medium of a breker according 
to the usage of a particular market, there 
is.a very strong presumption against the 
existence. of a common intention to wager. 
The position is well put in ‘ollock and 
Mullas Commentary ‘on the Contract Act 
(Edn. 6) at p. 236 in these terms : 

“This infrequently happens when agreements of a 
speculative character are entered into through the 
medium of brokers, and when, according to the 
practice of the market, the principals are not brought 
into contract with each other, nor do they know 
the name of the person with whom they are contract- 
ing, until after the bought and sold notes are exe- 
cuted, Under circumstances such as these, when a 
party launches his contract orders he does not know 
with whom the contracts would be made. And this 
presumption is considerably strengthened when the 


(5) (1895) A O 318; 64 L J P O62; ILR 474; 72 L 
m 399; 43 W R590. 
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broker is authorized by the principal to contract 


with third persons in his «the broker's) own name; ` 


for the third person may, in such case, remain un- 
disclosed even after the contract is made.” 


It was argued in tuis case on behalf of > 


ibe appellant that the element of wager’ ~ 


can never enler into contracts brought 
about by a broker. I am unable to accept 
the contention. Although, as pointed oùt 
above, there ig a very strong presumption, 
it can be rebutted by evidence of a com- 
mon intention to wager, even though the 
contract wat brought about by a broker; 
and Eshoor Doss v. Venkatasubba Rau (6) 


is a good illustration. In the very large’ 
transactions carried on.’ 
through u broker everyday in silver, cotton,- 
‘the ` 


and nume)ous 
linseed, stocks and shares, ete., 
principals are hardly, if ever, brought into 
contact with each other before the contract 


is made ncr do they know, generally speak- . 


ing. the names of the persons with whom. 


they are contracting ibrough the broker.. 


when the contract is made. It is the broker 
who is Icoked upto for fultlment of the 
contract. The question then arises, when 
the broker sues his coustituent, whois the 


other party to the contract whose intention . . 


has to be inquired into in order to accept 


the defence of wager raised by the con-. 
stituent ? The question was answered by» 
Tyabji, J. in Perosha Cursetji v. Mane keji, 


Dossabhoy (3) 
(pp. 901-0d*) : f 

“In one sense it was the plaintiff, in another sense 
the parties with whom the plaintiff, acting as broker 
for the defendant, made the contracts..:.. The 
contracts on the face of them are regular, formal 
contracts in the usual form for the sale or purchase 
of Government paper and shares." 


in the words following 


It cannot be disputed—and has not been _ 


disputed in this case—that according to 


oan 


the cvurse of business well-known in the.. 


share market, the broker receives an order 


from his constituent and he puts through, 


the business in the market generally with 
other brokérs who are also members of the, 
sometimes with .a 


into contract with third parties with whom 


the contract is eventually made, Not only . 
that, but the names of third parties are.. 
not disclosed to the broker's constituent, , 


aud according to tke usage, 
remains liable to his constituent to fulfil 


the broker 


the cuntract.’ Mi. Tnakor, therefore, was . 


driver to argue that the plaintiff was not . 


merely a broker or a middleman but the 
contracts in tbis case between him and the 
defendant were us between principal and 
(6) 18 M 306. Dra 
*Pages of 22 B.—[Ea.] 5 
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principal or, to use the learned Counsel's 


language, the plaintiff acted as a pucca. 


adatya. In my opinion, there is no evi- 
dence in the case to support the contenion. 
The facts here are that the transactions 
‘are admitted and proved. The defendant 
..gave orders from time totime to buy or 
sell certain shares in the market. When 
the plaintiff was acting as a sub-broker of 
Vadilal, the orders were put through in the 
market through the latter, and the latter 
paid moneys in the market on behalf of 
‘the defendant. When the plaintiff himself 
commenced to work as a certified share- 
broker, the same procedure was followed. 
‘In each ease, Memos. were sent tothe de- 
fendant at the proper time advising him 
‘of the particular transactions being effectéd 
in the market. Twoof such memos. were 
“put in by way of asample. The rest were 
‘offered for inspection to the defendant. 
‘The plaintiff's: books of account showing 
‘how the business was done were pro luced 
for inspection. It is difficult, in my opinion, 
therefore, to accept the contention that 
‘the plaintiff acted as a principal in the 
‘transactions. This case was never made 
‘out in the lower Court, and there is no re~ 
‘ference to this contention either in the 
cross-examination of the plaintiff or in the 
‘issus. 

These, then, being the principles, the 
question is, whether upon the evidence the 
‘Gourt can raise a legal inference as to the 
‘existence of a common intention of the 
parties to wager. The important facts 
‘found by the learned Judge were : (1) that 
the defendant at the time when he com- 
‘meénced to deal in shares was without any 
“business and had.no ostensible property 
except a house which he mortgaged to the 
‘plaintiff to secure the loss sustained in the 
dealings to the extent of Rs. 5,000; (2) 
that no delivery was either given or taken, 
although business was dcne to the extent 
of Rs. 7,00,000 ; (3) that the plaintiff ad- 
mitted that on one occasion he sold 25 
Calico shares for the defendant, although 
he knew that the defendant was not in 
possession of any such shares ; (4) that the 
plaintiff took no further security after the 
limit of .Rs. 5,000 was reached although 
there was further loss incurred by the 
defendant ; (5) that the plaintiff humself 
in the case ofone particular delivery did 
nat give or take delivery from any of his 
other constituents for whom he had done 
business in the market; and (6) that the 
plaintiff took no deposit from any of his 
other constituents, althougn he took asecu- 
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rity of at least Rs, 5,030 from the defend- 
ant. 

Some of these facts are undoubtedly 
important, but in our opinion, they are 
not conclusive of the issue in the case, 
having regard to the real nature of the 
transactions, the position of the parties 
and the usage. In Forget v. Ostigny (5), 
the facts were similar. There, as hare, the 
defendant was a person of small means 
and had speculated toa large extent. The 
contentions based upon this as also on the 
facts that the respondent was not in a 
position to furnish the whole of the pur- 
chase money and in factonly provided the 
appellant with a small margin—in this 
case only Rs 5,000 ~—were disposed of by 


-the Lord Chancellor by observing that it 


may be that the object of the respondent 
was not investment but speculation. As to 
fact No. 2in this case, I cannot do better 
than quote the Lord Chancellor's words 
at p. 323*. Said he: 

“Much stress was laid on the fact that the res- 
pondent never asked for delivery of any of the 
shares purchased, and that the appellant never 
tendered such delivery. The question whether a 
contract is intended to be executed by delivery 
according to the obligations expressed upon the 
face of it is nodoubt an important test for determin- 
ing whether it is a real one or only a gambl- 
ing arrangement under the guise of a commercial 
contract,” 

Then the magnitude of the transactions, 
though relevant and important, is not in 
our opinion, sufficient by itself to rebut 
the presumption against wager in con- 
tracts brought about by a broker for his 
‘constituent with third parties in the mar- 
ket and in accordance with the usage of 
This was pointed ont in Dady 
v. Madhuram \7), where the transactions 
were in Government paper to the extent 
of about half a crore of rupees. Then again 
it is not suggested that the plaintif was 
ever called upon to give or take delivery 
etuer by the defendant or by any of his 
other constituents and failed to do so. There 
was no evidence in the case about this 
and no suggestion even in the cross-exami« 
uation. To dealin differences only is one 
thing. It is quite another thing where 
both parties agree that under no circum- 
stances should either of them require the 
other to give or take delivery. A person 
may be in a position to give or take delivery 
and yet may agree to settle the contracts 
by diflereaces only. It was not suggested 
that the third parties, who were the Other 
parties to the contract, were not in a posi- 

(7) 5 Bom. L R 768. 
“*Page of (1895) A. 0.—[ Ed.) 
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tion to give or take delivery. Fact No. 3 
may show again that the appellant knew 
that the respondent was speculating, but 
apart from that there is nothing to show 
that on that occasion he could not have 
procured the 25 shares if the otaer party 

to the contract had insisted on delivery. 
The remarks I have made as to Fact No.1 
apply to Fact No.4. The remarks made 
above as to Fact No. 2 apply to Fact No. 5. 
Fact No. 6 merely shows thatthe appel- 
lant did not consider the respondent to be 
as sound a party as his other constituents. 

The case here was simple. Upon the 
evidence, the plaintiff was a certified 
sharebroker ; he sold or purchased certain 
shares for the defendant at his request 
and by his direction and informed him 
from time to time. This is not in dispute, 
The position which then ensues is so well 
put in Forget v. Ostigny (5), that { am tempt- 
ed to quote the observations of the Lord 
Chancellor which are as follows (p. 322*) : 

“The appellant having entered into these con- 
tracts as agent for the respondent, the latter was 
prima facie bound to indemnify the former against 
any liability incurred in respect of them. He 
was, on the other hand, exclusively entitled to 
the benefit of them. If the shares purchased in- 

` creased in value, the result was a gainto the res- 
pondent and did not involve any loss to the appel- 
lant. If,on the other hand, the shares decreased in 
value, while the respondent sustained a loss; no 
gain resulted to the appellant. In neither contin- 
gency, therefore, did the respondent's gaininvolve 
a lossto the appellant. His remuneration was in 
any event a fixed commission of 4 per cent, It would 
be, of course, an abuse of lenguage to apply the 
term ‘bet’ to such a transaction, Their Lordships 
cannot think that it is any more legitimate to speak 
of it as a gaming contract between the appellant 
and the respondent.” | 

That, in our opinion, is the position here. 
The learned Judge has not approached the 
case from the proper point of view. It is 
not as if he was unconscious of the dis- 
tinction between an ordinary case of con- 
tract directly between parties and where 
the contract is brought about by a broker 
and the latter is suing the constituent for 
being indemnified against the loss in the 
contract. Atp.9 of the print, the learned 
Judge observes as follows : 

“Different considerations apply where the suit is 
brought by a broker or an agent against the prin- 
cipal to recover his brokerage or commission in 
respect of transactions entered into by him as 
such or for indemnity of losses incurred by him in 
such transactions on behalf of his principal, It has 
accordingly been held that a broker or an agent 
may successfully maintain a suit against his prin- 
cipal to recover hig brokerage, commission or the 
losses incurred by him, even though the contracts 
in 1espect of which the claim is made are contracts 
by wager.” 

-€ Page of (1895) A.0.—[Bd] = 
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Having said this, the learned Judge dis- 
poses of the point by observing-as follows : 

“The law is, however, different in the Presidency: 
of Bombay. In this Presidency, contracts collateral 
to or in respect of wagering contracts are prevented 
from supporting asuit by the special provisions of 
Bombay Act III of 1865.” 

Then he quotes the section and concludes 
as follows : ; 

“The result, therefore, is that, though an agree- 
ment by way of wager is void, a contract collateral 
toit or in respect of a wagering agreement is void 
in the Bombay Presidency.” 

With great respect to the learned Judge, 
the section has no bearing on the question 
arising in this case. Ali that the section 
means is that contracts collateral to or in 
respect of wagering transactions cannot be 
enforced. Butin order to bring. the case 
within the meaniog of that section, the 
transactions in respect of which the bro- 
kerage, commission or losses are claimed 
Must amount to a wagering .agreement. 
The result of this enactment is to put a 
contract collateral to an agreement by way 
of wager on the same footing as the agree- 
ment itself. Such a collateral contract is 
void in the Bombay Presidency, though not 
in other provinces. The following observa- 
tions of Pollock and Mulla on the point are 
pertinent ; 

“itis no answer to a suit by a broker in 
respect of such a olaim against his principal that, 
so far as the defendant was concerned, he entered 
into the contracts as wagering transactions with 
the intention of paying the differences only, and 
that the plaintiff must have known of the inability 
of the defendant to complete the contracts by pay- 
ment and delivery, having regard to his position 
and means. It must further be shown that the 
contracts which the plaintiff entered into with third 
personson behalf of the defendant were wagering 
contracts as between the plaintif and those third 
persons, (Indian Contract Act, pp. 242-243, Edn. 6)." 

it is difficult to appreciate the introduc- 
tion ofs, 1 of Bombay Act HT of 1865 into 
this case. Ifthe contracts were wagering; 
they were void under s. 30, Contract Act ; 
if not, there were an end to the defendant's 
case. In the result, therefore, the decree 
made by the learned Joint First: Olass 
Subordinate Judge must be reversed. As 
the claim is not disputed on merits, there 
will be a decree in favour of the appellant 
for Rs. 5,000 with interest thereon at six 
per cent. from February 28, 1930, There 
will be the ,usual preliminary mortgage 
decree for this amount: six months’ time 
for redemption. There will be a decree 
for Rs. 1,851 with interest at six per cent. 
on judgment. The defendant must pay 
the costs throughout. Liberty to the appel- 
lant to tack on the costs to the mortgage 
amount, with further interest thereon at 


1938 .: 


six per cent. The decree made by the Joint 
First Olass Subordinate Jadge for Rs. 722 
in favour of the defendant will be -set 


aside. The appellant to give credit for 


Rs. 722 received by him against the d 

for Rs 1,851. 4 R ii 

Macklin, J.—I agree. 
D. Decree reversed. 


en A 


| LAHORE HIGH COURT 
Orimina) Revision Petition No. 1653 of 
36 , 


’ 
March 4,1937 
Yoong, C.J. AND Monroz, J. 
GURANDITTA MAL—PETITIONER 


VErTSUS 
oe > gMPEROR—Orroetre Party 
unjab Municipal Act (III of 1911),s. Bl (a = 
ed by Act IIT of 1933) —~Seope—Any, sum : deere 
aarent cannot be recovered by Committee under 


section—Only sum claimable under A - 
section ct can bere 


The operation of s. 81, Punjab Municipal Act is'con- 
trolled by the words “claimable by a committe under 
this Act”, It 18 not any sum that can be described as 
rent or fee which can be recovered under the summa 
Provisions of the section, but only a sum that is claim- 
able by the committee under the express provisions of 
the Act. The mere use of the word ‘rent’ applied toa 
sum recoverable by the committee will not, of neces- 
sity, make that sum recoverable ag rent claimable by 
the committee under the Act. Municipal Committee 
Delhiv, Hafiz Abdullah (1), referred to. | 


‘Or. R. P. from an order of the Sessions 
Ae Jullundur, dated November 19, 

-Mr. Nand Lal, for Mr. Mela Ram, 
the Petitioner. ene 

Mr. Des Raj Sawhney, for the Crown. 

- Mr, Amar Nath Chopra, for the Municipal 
‘Committee, 

- Young, C. J.—The Municipal Oommittee, 
Nur Mahal, sought for and obtained an 
order from Rana Mahmud Khan, Magis- 
trate, 3rd Class, Phillaur, under s. 81, 
Punjab Municipal. Act, for the payment of 
a- sum of. money from Guran Ditta, which 
was described asTent. Guran Ditta brought 
an objection to this order before the Magis- 
trate in which he admitted- that he had 
built. a shop on a site belonging to the 
Municipal Committee, but be said that no 
rent was due from him. The Magistrate 
refused fo make any inquiry. and disallowed 
the objection. Guran Ditta then applied 
in revision to the learned Sessions Judge 
at Jullundur, He held thats. 81, Punjab 
Municipal Act, did not apply tothe sum 
claimed by the Committee. It appears 
Krom his judgment that the record does not 
show on what basis the Municipal Come 
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mittee claimed the amount and that even 


‘in their resolution authorizing the prose- 


cution of the claim, there is nothing to 
show what the nature of their claim is. 
The learned Judge submitted the matter 
to this Court with the recommendation 
that the order cf the Magistrate be set 
aside. The learned Judge held that before 
any order was made by the Magistrate it 
was necessary that it should be shown 
that the amount claimed fell within the 
terms of s. 81 of the Act. That section 
provides that : 

“Any arrears of any tax, water rate, rent, fee or 
any other money claimable by accmmittee under 
this Act may be recovered on application to a 
Magistrate having jurisdiction within the limits 
of the Municipality or in any other place where 
the person from whom the money is claimable 
may for the time being be resident, by the distress 
and sale of any movable property within the 
limits of his jurisdiction belonging to such 
person....... ii . 

The reference in the first instance came 
before Abdul Rashid, J., and in view of the 
argument before him, he thought it desir- 
able that there should be a decision by a 
Division Bench. It has already been held 
by a Division Bench of this Court in 
Municipal Committee, Delhi v, Hafiz Abdul- 


. lah (1), that where liability for payment 


of rent arises out of a contract be- 
tween the parties, it must be determined by 
a Civil Court and cannot be recovered 
summarily under s. 81 and it was objected 
that because the word ‘rent’ had been 
added to the section by an Amending Act 
Ill of 1933, which came into operation after 
the 3ause of action in Municipal Committee, 
Delhi v. Hafiz Abdullah (1) arose, that 
judgment was no longer good law. 

In our opinion the operation of the 
section is controlled by the words “‘claim- 
able by a committee under this Act.” It 
is not any sum that can be described as 
rent or fee which can be recovered under 


-. the summary provisions of the section, but 


only a sum that is claimable by the 
committee under the express provisions of 
the Act. The mere use of the word ‘rent’ 
applied to a sum recoverable by the 
committee will not of necessity make that 
sum recoverable as rent claimable by the 
committee under the Act. If, for example, 
the sum was payable as rent under a lease, 
a contract made independently of the Act, 
that sum would clearly not be recoverable 
under summary powers. Having failed 
to show the nature of the sum payable, the 
Committee were not entitled to obtain an 

(1) 15 Lah. 884; 152 Ind. Oas. 919; A I R 1934 Lah, 
699; 7 R L 344; 36 P L R 298, 
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~order under s. 81 of the Act and we 
herefore accept the recommendation of the 
‘learned Judge and set aside the order of 
“the Magistrate. : i 

5. Order set aside. 


RANGOON HIGH COURT 
Criminal Revision Application No. 379-B 
‘of 1937 
August 27, 1937 
MAOKNEY AND Sparao, JJ, 
BIBLIAN LUDWIG DsGRUZ— 
APPLIOANT 
versus 


ALICE WINIF ED DeCRUZ— 
’ RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 488— 
Husband deserting wife due to frequent quarrels— 
Wife's suit for judicial separation unsuccessful— 
Neighbours’ attempt at compromise, failure of —Suit by 
wife jor maintenance— Offer by husband to maintain, 
if she lived with him—Offer held not bona fide and 
order of maintenance, proper. 

A husband deserted his wife and went away to 
live elsewhere owing tothe constant quarrels be- 
tween them and made no attempt to main- 
tain her. She instituted a suit for judicial 
‘separation but was unsuccessful. Subsequently 
there was an attempt on the part of the neighbours 
to bring about a compromise which also failed as 
the husband told that he could not compromise. 


The wife then applied for maintenance under s. 488, - 


Criminal Procedure Oode. The husband as a defence 
offered to maintain his wife if she lived with him. 
The Magistrate refused to believe the husband and 
passed maintenance order : 

Held, that the Magistrate rightly refused to believe 
that the belated offer of the husband to maintain his 
wife was made bona fide, The suit by wife for judicial 
separation and her failure in it did not alter the 
fact thatthe husband had deserted his wife and 

failed to maintain her. The order of maintenance 
` was, therefore, proper. 


Cr. R. App. from the order of the Second 
Additional Magistrate, Rangoon, dated June 
18, 1937. 
- Myr. N. A. Christopher, 
cant. : 
Mr. W. A. Moore, for the Respondent. 


Mackney, J.—The applicant and the 


for the Appli- 


respondent were married some six years: 


ago and were living together. On May 27, 
1936, the apphcant leit the house in which 
they were living together and went to live 
elsewhere. He left behind him 
pointing out that they had been quarrelling 
ever since they were married and that 
owing to these quarrels and unpleasantness, 
he was unable to 
living. He further alleged that he suspected 
that the respondent on one occasion had 
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poisoned his soup. Other allegations o. 
minor causes of discontent were also made 
Applicant made no attempt to maintain 
his wife, the respondent, and on July 16 
1936, she instituted a suit'cn the Origina 
Side cf this Court for judicial separation 
This suit was dismissed on January 2a 
1937, it being held that the respondent hac 
failed to establish cruelty. During the 
pendency of this suit, the applicant had te 
pay alimony to the respondent. ‘Ihiw 
alimony, of course, ceased on the dismissal o 
the suit. On February 22, 1937, the respom 
dent filed an application beforthe Secon 
Additional Magistrate, Rangoon, unde 
s. 438, Criminal Procedure Ne for main 
tenance. The applicant filed a written 
statement in wnich he expressed his will 
ingness to maintain petitioner and offerec 
to maintain her. on condition that she 
lived with him. This offer the leatner 
Magistrate did not consider bona fide, ane 
as ibis clear that applicant had failed ti 
maintain his wife, he ordered him to pa: 
her Rs. 50 a month maintenance and to ipa, 
the costs of the application. The applican 
has now applied to this Court to revise th 
Magistrate's order. Itis argued that.as th» 
respondent's suit for judicial separatio: 
failed, and as he,is ready to maintain 
her, it cannot be said that she hy 
refusing to live with nim for sufficien 
Cause and she is, therefore, not entitled t 
maintenance. 

Now, supposing the respondent had nc 
brought her suit for judicial separatior 
what would have been the position? ‘Ib 
applicant had abandoned the house wit 
the express intention of living togethe 
with her no more. He ceased to maintan 
her and only when she filed her applic» 
tion under s. 488, Criminal Procedure Cod» 
did he. make an offer to maintain herc 
condition that she lived with him. W 
have the evidence of witnesses, whose wor 
there is no reason to disbelieve, who state 
that after the failure of the suit, the 
endeavoured to persuade the couple 4 
become reconciled. They say that tk 
applicant told them. that he could. m 
compromise with his wife inasmuch as :6) 
had injured his character to a great exten 
and that he could not be recondiled tob 
as she had made his life unbearable a» 
miserable. Even inthe Magistrate's Cou 
he maintained that he still believed that } 
wiie had put something into his soup ws 
intent to harm him mentally or physical 
luis obvious that in such circumstanc 
the Magistrate quite rightly refused 
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believe that the belated offer to maintain 

is wife on condition that she lived with 

im was made bona fide. I cannot see 
‘what difference it can make that in the 
minterim the wife had brought a suit for 
judicial separation which had failed. That 
uit, does not alterthe fact that applicant 
nad deserted his wife and failed to main- 
Main her. It appears to me that the 
respondent was justified in refusing to 
entertain this. offer seriously. It is quite 
Obvious that the applicant has no 
mserious intention of carrying it out, and 
hg he made it simply as a move in 

is defence, against her application for 
“naintenance. I am, therefore, not of ihe 
=opinion that the Magistrate's order is wrong; 
“and I decline to interfere. This application 
Wis dismissed. 


8. Application dismissed. 





MADRAS HIGH COURT 
Criminal Revision Case No. 377 
. und 
Petition No. 346 of 1937 
September 23, 1937 
Newaam, J. 
n re ARIKATLA NAGIREDDI AND crares 
M —PETITIONERS 
Criminal Procedure Code (Act V of - 1898), ss. 203, 
36:—-Dismissal of complaint under 3: 203—District 
Wagistrate, if can order complaint to be restored. 
here a complaint is dismissed under -s, 203, 
‘riminal Procedure Oode, ‘the District Magistrate 
annot under s. 436 order it to be restored to file. 
‘he proper order isto direct further inquiry into 
he. case, and proceed according to law, with unfetter- 
ì discretion to dismiss the complaint oncemore if 
© thinks it proper to do go, i 
Or. Rev. from an order of the District 
“Lagistrate, Guntur, in C. R. P. No. 4 of 
1937. 
opalaswami, for the Petitioners. i 
The Public Prosecutor, for the Crown. 
Order.—The order of the District Magis- 
ate under s. 436, Oriminal Procedure 
ode, is -not correct in form or in substance. 
e cannot ccmpel a.Magistrale to take 
gnizance of a complaint. He has said 
wat the tomplaint “should be restored to 
ce"; but as it was dismissed under s. 203, 
never was on the file. ‘T'he proper order 
haye. made was to direct further inquiry 
to the case, which does not: necessarily 
aply that process should be issued to the 
wrgon.against whom the complaint was 
rected. All-that it ig necessary to say 
that the Magistrate. before whom the 
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case now is should hold an inquiry under 
s. 202, Criminal Procedure Oode, and 
proceed according to law, with unfettered 
discretion to dismiss the complaint once 
more if he thinks it proper to doso. The 
criminal revision petition is allowed. 

Ne D. Petition allowed. 


RANGOON HIGH COURT _ 
Oriminal Revision No. 240-B of 1937 
June 8, 1937 
SPARGO, J. 
THe KING—PROSEOUTOR 
VETSUS 
NGA BA HEIN—Acousep 

Criminal Procedure Code (Act V of 1898), es. 109 
(bj, 110—Prosecution under s. 109 (b)—Hvidense 
Showing accused to be thief by habit—Proper order 
is one under 8. 110 and not under s. 109 (b). : 

A proceeding againsta man because he has no 
ostensible means of subsistence is a totally different 
proceeding from one for being by habit, a thief, 
Queen-Empress v. Nga Hla (1) and King-Emperor v. 
Nga Po Saung (2), relied on. | 

An order was framed against a person under 
s. 109 (b), Criminal Procedure (ode, as having no 
ostensible means of subsistence, but the evidence 
led was all about his being by habit athief. The 
Magistrate still passed an order under s. 109 (b) to 
furnish security. No appeal was filed against the 


order: h 

Held, that the proper order to be passed in such a 
case was one under s, 110, Criminal Procedure 
Code, but as no appeal was preferred from the order, 
it was not right to set it aside. 

Cr. R. from the order of the ‘Township 
Magistrate, Meikiila, dated Marck 31, 
1937. 

Order.—The order to show cause against 
an order for furnishing security for good 
behaviour in this case purported to be one 
under s. 109 (b) Criminal Procedure Oode, 
that is to say it purported: to be one made 
against a maa who had no ostensible 
means of subsistence., But, mixed up with 
this statement that he had no ostensible 
means of subsistence, there was also an 
allegation that he (Maung Ba Hein) had 
the reputation of being an associate of 
criminals, Han Taing, Maung Tun, Maung 
Nyun, Maung Tha Myaing, Maung San 
Hla and Maung Kauk of Padawbyin. 
Where the particulars concerning these 
criminals came from is not clear, but it is 
significant that in the first information 
report the Police Station Officer says that 
Maung Ba Hein is accused of having 
stolen things belonging to Maung Han 
Taing, Maung Tuo Wink, Maung Nyun, 
Maung Tha Myaing, Maung Kauk, Maung 
Tun Yin, Maung Paung and Maung San 


214 


Hla. From being alleged victims of Maung 
Ba Hein's thieving proclivities, they have 
somehow been transformed into criminals 
with whom he associates. 

A proceeding against a man because he 
has no ostensible means of subsistence is 
a totally different proceeding from one for 
being by habit a thief. This has frequently 
been pointed out: see for example Queen- 
Empress v. Nga Hla (1) and King-Empercr 
V.. Nga Po Saung (2). In this case the 
order was framed unders. 109 (b), Crimi- 
nal Procedure Ocde, and the evidence was 
all about Maung Ba Hein's being suspect- 
ed of theft and the learned Magistrate has 
concluded that “the accused Maung Ba 
Hein is a danger to the public as the pro- 
perties are concerned.” 

The case seems to have been tried in a 
dream and the learned Magistrate does not 
seem {to have had any clearidea of what 
he was doing, but as far as I can judge, the 
cenclusion reached by the Magistrate is 
one that would have been relevant if he 
had framed an order under s. 110, Cri- 
minal Procedure Code. Presumably what 
he means is that Maung Ba Hein is, in his 
opinion, by habit a thief. With this con- 
clusion in mind the learned Magistrate 
ordered him to furnish security in the sum 
of Rs. 200 with two respectable persons as 
sureties. This was equivalent to sending 
him to jail for one year. Apparently no 
appeal was filed by Maung Ba Hein and, 
therefore, I do not think it right to set 
aside the order that he do furnish security. 
But the amount in which he was required 
to furnish the security is excessive and it is 
reduced from Rs. 2U0 to Rs. 50. 


“Se Order accordingly. 
(1) (1897-01) 1 U B R 26. 
(2) (1903-04) 2 L R B 40. 





LAHORE HIGH COURT 
Sc cond Civil Appeal No. 749 of 1935 
November 27, 1936 
i Jat LAL, J. 
BHAGAT RAM—DEFENDANT— 
APPELLANT 


VETSUS 
MALKIAT SINGH AND ANOTHER— 
PLAINTIFFS AND ANOTHER— DEFENDANTS 
_ — RESPONDENTS 
Custom (Punjab)—Alienation—Necessity—O ficial 
Receiver mortgaging property of insolvent and 
his mother—Insolvent giving consent bona fide— 
Insolvent benefiting - Sons, if can challenge mort- 
gage on ground that it was without necessity and 
consideration, J 
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When consent to an alienation is given by the 
father bona fide, it binds the sons. 

Where during insolvency proceedings the Official 
Receiver mortgages a house belonging to the insol- 
vent and his mother, to whichthe insolvent gives 
his consent bona fide and without any undue 
influence having been exercised on him, and. he 
benefits by this consent, the entire mortgage in- 
cluding the share of the mother, is binding on ` the 
sons. They cannot bring a suit to set aside the 
mortgage on the ground that it was without neces- 
sity and consideration. 

5.0. A from the decree of the Additional 
District Judge, Ferozepore, dated January 
10, 1935. JA 

Mr, D. N. Aggarwal, for the Appellant. 

Mr. Muhammad Amin, for the Respondents 
(Plaintiffs). 3 A 

Judgment.—Santa Singh was adjudi- 
cated insolvent and his estate vested in 
the Official Receiver. He had half a share 
in a‘aouse, the other half being owned by 
his mother Musammat Bhago. There is no 
definite information on the record how 
Musammat Bhago became an owner of half 
the house, but it is suggested that after the 
death of Santa Singh's father, this lady 
married his brother and on his death 
inherited his half share in the house as his 
widow Inthe insolvency proceedings of 
Santa Singh, the Official Receiver at- 
tempted to sell half of his share in the 
house, but he found that if half the share 
is sold, very little price would be fetched 
and the family would suffer. He, there- 
fore, suggested that if Musammat Bhago 
agreed to transfer her share in the house 
by way of mortgage, he, the Receiver, 
would also mortgage the other half of 
Santa Singh and thus raise a larger amount 
for payment to the creditors of Santa Singh 
and expediate his discharge in the insolvency 
proceedings. He put all these considera- 
tions before Musammat Bhago and she agreed 
to mortgage her half sharein the house. 
Thus the whole house was mortgaged 
jointly by the Official Receiver and by 
Musammat Bhago and money raised by the 
morigage was utilized by the Official 
Receiver in the insolvency proceedings. 


The respondents, the sons of Santa Singh, 
instituted the suit out of which this second 
appeal arises, to set aside the entire mort- 
gage, on the ground that it was’ without 
necessity and consideration. Their suit as» 
regards the mortgage of Santa Singh's 
share in the house has been dismissed ; 
but it has been decreed with regard to the 
share of Musammat Bhago. The mortgagee 
has presented this second appeal. I shoulé 
have mentioned that the mortgage o: 
Musammat Bhago's share had taken plac 
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with the consent of Santa Singh, and as 
this question was not disposed of by the 
learned District Judge, Agha Haidar, J., on 
October 10, 1935, remanded an issue to the 
‘District Judge whether the mortgage of 
Musammat Bhago's share had taken place 
-with the consent bona fide given of Santa 
Singh. The District Judge has reported 
that there is no force in the contention of 
the respondent that the consent was given 
under undue infiuence or coercion of the 
Official Receiver and has reporied that 
it was bona fide given by Santa Singh. 
“Ik -has been held in this Court that 
when corgsent to an alienation is given 
by the father bona fide, it binds the 
sons. On the finding of the District Judge, 
therefore, the suit with regard to the mort- 
gage ofthe share of Musammat Bhago also 
‘should be dismissed. 

But it is contended that the report of the 
District Judge is not borne out by the 
evidence and further that it is invalid 
because it is based on the evidence recorded 
by the trial Judge and not by the District 
Judge himself as in the order of remand he 
‘was not permitted to send the case to the 
trial Judge torecord evidence The District 
Judge, however, haz noted that he remand- 
ed the case for record of evidence to the 
trial Judge with the vonsent of both parties. 
Itis not, therefore, open to the respondent 
to raise this objection here. The whole of 
the evidence has been read before me by 
‘the partiesand it is sufficient to say that [ 
gee no reason to differ from the conclusion 
of -the District Judge that the consent of 
Santa Singh was given bona fide. Santa 
Singh has benefited by this consant in the 
insolvency proceedings and to this extent 
the family including his two sons, the plaint- 
iffa in the case, have also been benefited. 
In my opinion, there is no reliable evidence 
to shov that any undue influence was 
exercised by the Official Receiver or that 
‘the consent was given under coercion. On 
the finding of the District Judge, therefore, 
this appeal must be accepted and the 
plaintiff's suit dismissed in its entire- 
ty. lL order accordingly. The respondent 
shall pay the costs of the appellant in this 
Court. 
`- D. Appeal allowed, 
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_ NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No. 172 
of 1936 
July 23, 1937 
PURANIK, 4}. 

TUKARAM RAGHUNATH 
DHOTE KUNBI—Jupament-Dezsror 
—APPHLLANT 
versus 
BHIKU BAT AND ANOTHER — 
DzOREE-HOLDERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 60 (m), 
0. XXI, rr. 46, 52—Property sold in execution of 
mortgage decree — Sale not confirmed — Objection by 
third person but not by judgment-debtor — Another 
decree-holder seeking to attach part of sale proceeds 
that would come to judgment-debtor after confirmation 
—Attachment,if one of contingent interest —Attach- 
ment, if under O. XXT, r. 46 or r. 52, 

Where the property of the judgment debtor is sold 
in execution of a mortgage decree against him, but 
the sale is not confirmed, objection having been raised 
by a third person, and another decree-holder seeks to 
attach the part of the deposit of the sale proceeda 
which would come to the judgment-debtor after 
satisfying the mortgage decree in execution of which 
his property has been sold, the attachment is not of a 
contingent interest as is contemplated by s. 60 (m), 
Civil Procedure Code. The judgment-debtor not 
having himself raisedany objection to the confirma- 
tion of sale, it must, be held that he regards 
the surplus sale-proceedy, & part of which is sought to 
beattached as his own which is payable to him on 
confirmation ofsale. Therefore s. 60 (m) does not 
apply and thatthe attachment isnot prohibited. 

It is not O. XXI, r. 46 ofthe Civil Procedure Code, 
that governs attachment or the property in dispute, 
but the proper provision for such attachment ig 
O. XXI, 7.52. Itisa part of that surplus that ig 
sought to be attached by the decree-holder and that 
can be done under O, KAI, r. 52 of the Civil Proce- 
dure Code. The Court passing an order for such 
attachment acts within its jurisdiction and regularly, 
Moreover, the mere fact that the sale is not confirmed 
does not go to show that the surplus will not ba pay- 
able to the judgment-debtor. The mere fact that some 
other person has institute] a suit objecting to the 
confirmation does not inany way entitle the judg- 
ment-debtor to raise the contention that the property 
is not attachable. Umraosingh v. Suganchand (1), 
Ahmad-ud-Din Khan v. Majlis Rai (2), Banchharam 
Majumdar v. Advanath Bhattacharjee (3) and Jivan 
Hansraj v Irrawadly Flotilla Co, Ltd. (4), distin- 
guished. 


“OO. M. A. from an order of the Oourt of the 
First Additional District Judge, Nigpur, 
dated May 5, 1946, in Miscellaneous Appeal 
No. 4 of 1936, modifying the order of the 
Court of the Fourth, Sub Judge, Second 
Class, Nagpur, dated January 11, 1930. 

Mr. A L. Halwe with Mr. V.K Rajwade, 
for the Appellant. 


Mr. B. R. Mandlekar, for the Respondent 
No. 1. 

Mr. M. R. Rajkarne, for the Respondent 
No. 2. 

Judgment.—The appellant in this case 
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is the judgment-debtor. The respond- 
ent No. 1 had obtained a decree against 
the judgment-debtor and in execution 
of that decree askedthe Court for issuing 
a prohibitory order restraining the Court (in 
which certain amount was deposited for 
payment to the judgment-debtor) from 
paying the same to him. 

A prohibitory order was passed. The 
judgment-debtor thereafter filed an objec- 
tion to tke attachment urging that the 
order was not legal inasmuch as the 
amount that was deposited was the pro- 
ceeds of a sale in execution of a mortgage 
decree against him; but the sale was not 
confirmed. He, therefore, contended that the 
order attaching such property is tantamount 
to ordering attachment of a contingent 
interest and such attachmen' is pronibited 
by s.€0,cl. (m) of the Oivil Procedure 
Code. The trial Court accepted this 
contention. The lower Appellate Court, 
however, on an appeal by the decree- 
halder, dismissed the contention on the 
grcund that the issue of a prohibitory 
order was in order inasmuch as it was only 
an intimation to the Court where the 
proceeds lay, not to pay the same to the 
judgment-debtor and, therefore, there was 
no illegality cr irregularity in that order. 
It is against this order that the judgment- 
debtor. has come up in appeal. 

It isurged on his behalf that s. 60, 
el. (m) apes tothe facts of the case, or 
in any case thiscannot be regarded as 
debt liable to attachment. Umraosingh 
v. Suganchand (1), Ahmad ud-Din Khan v. 
Majlis Rai (2), Banchharam Majumdar 


. V. Advanath Bhattacharjee (3\ and Jivan, 


Hansraj v. Irrawaddy Flotilla Co., Ltd. 
(4) are relied upon. 

It is not disputed before me that the 
judgment-debtor has notraised any objec- 
tion to the confirmation of sale. It was 
stated before me that in the mortgage 
suit where the property of the judgment- 
debtor was sold and sale proceeds depcsited 
out of which the present decree-holder 
seeks to attach a part for satisfacticn of 
his own decree, there was no objection 
by the judgment-debtor asking the Court 
not to confirm the sale. It appears from 
the factsof the case that another person 
claiming interest in the mortgaged property 

is 10 N LR 17; 23 Ind, Oas, 156; A IR 1914 Nag. 


(2)3 
a) 30.0 936; 3 Ind. Cas, 492; 13 C W N 966; 100 L 


iy I R 1933 Rang. 23; 142 Ind, Cas, 360; Ind. Rul. 
(4933) Rang. 39;11 R1 116. 


TUKARAM RAGHUNATH V. BAIKU BAI 


(NAG.Y 173 10 
has instituted a regular civil suit and 
has obtained an order for stay of confirma- 
tion during the pendency of that suit. -It 
is on that account that the confirmation of 
sale is stayed. So far as the judgment- 
debtor is concerned, the sale proceeds-bhat 
have been deposited and a part of. which 
is soughtto be attached by the decree- 
holders in this case are the sale proceeds 
of his property, and after satisfying the 
decree in execution of which his property 
has been sold, the balance will"be payable 
to him on confirm itioa of sale. This is not, 
therefore, a contingent interest as is con- 
templated by s. O(m) of the Givil Pro- 
cedure Code. Section 60 (m) of the Civil 
Procedure Code,refers to an expectancy 
of succession by survivorship or for 
merely contingent or possible future inter: 
est. As I have shown, the judgment-debtor 
has not raised any objection to the ; con- 
firmation of sale and it must, therefore, -be 
held that he regards the surplus sale- 
proceeds, a part of which is sought. to- be 
attached as his own which is payable to 
him on confirmation of sale. I, therefore, 
hold that s. 60 (m) does not apply and that 
the attachment is not prohibited. Ne 

It is next argued that in. any case it is 
not a debt which is certain or such as can 
be said to be due or would become due 
for certain and, therefore, cannot be attach: 
ed. Idonot see the force of this contention. 
Order XXI, r. 46 of the Civil Procedure 
Code, deals with attachment of debt, share 
and other property not in possession of 
judgment-debtor and lays down the manner 
in which attachment isto be.effected. It 
may be seen thatO. XXI, r. 46, cl: (e) 
does not speak of property deposited in or 
in the custcdy of any Court. It is not 
O. XXI, r. 46 cf the Civil Procedure Code 
that governe attachment or the property in 
dispute, but the proper provision for such 
attachment is O. XXI, r. 52. Admittedly 
the sale proceeds have been realised and 
have been deposited in Court. It cannot 
also be disputed that on confirmation of sale 
the surplus will ba payable to the present 
judgment debtor. It is a part of that 
surplus that is sought to be attached by 
the present decree-holder and that can be 
done under O. XXI, r. 62 of the Civil Pro- 
cedure Code. The Court passing an order 
for such attachment acts within its juris- 
diction and regularly. It cannot be said 
that the Judge was wrong in ordering at- 
tachment. Moreover, the mere fact that 
the sale is nct confirmed does not go to 
show that the surplus will not be payable 
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to the judement-debtor. We can look at 
the mfatter'in this way; the:amount is 
payable’ by the Court. tothe judgment- 
debtor, but the Judge has deferred paying 
the' same till confirmation. There is no 
uncertainty about this as between the 
judgment-debtor and the-present decree- 
holder.: Tre mere factthat some other 
person has instituted a suit does not in 
any way entitle the judgment-debtor -to 
raigé the. contention that the property is not 
attachable.."The case in Umraesingh v. 
Suganchand (1) which has been relied upon 
by. the’ appellant was one in which an un- 
divided share ina money-lending business 
was sought to be attached and it was 
held: that the attachment and the sale were 
vid ‘on the- ground of. uncertainty and 
vagueness and that the Small Cause Court 
had no jurisdicticn to attach and sell the 
propery.. I have already shown that there 
‘is ño uucertainty about this amount being 
payablé to the judgment-debtor, at any rate 
to: the' exteht to -which. the amount is 
sought to be attached by the decree- 
‘holders.’ "Fhe: case . in Ahmad-ud-Din 
Khan v. Majlis Rai (2)--referred to by the 
-appellant-is:. quite a distinet case. There 
the amount in the hands cf the prospective 
purchaser was sought . to be - attached 
though -ro sale-deed was executed; it was 
held that:under the terms of the agree- 
‘ment, the-amount cannot- bé regarded as 
the property. of the judgment-debtor till the 
conveyance-was executed and, therefore, 
it- cannob’ be regarded as: the property 
‘belonging to the judgment-debtor, I fail 
to see how that -case helps the appellant. 
The proposition laid down in Banchharam 
Majumdar v. Acdvanath Bhattacharjee (3) 
is that inthe case of a debt existing in 
‘the life of. the creditor which did not 
become: payable until after his death, his 
‘heirs cannot obtain a decree without the 
production «of a certificate under the 
Succession Certificate Act. It is a case 
which deals vith an entirely different pro- 
position of law. Certain observations of 
Mookerjee, J., are relied on. I may say 
that even those observations do not help 
the appellant. It has been very clearly 
stated at page 916* that a debt is either 
a sum of money now- payable ora sum of 
money which will become payable in the 
future by reason of a present obligation. 
And it is also stated further that the term 
‘debt’. inéludes both. present debt and 
future:debt. and is the subject `of attach- 
ment.. I -have already shown. that this 
*Page of 360.-[Hd] 7 T77 i 
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amount which is sought tobe attacLel is 
such as the Court which holds it is bound 
to pay to the judgment-debtor on confirma- 
tion of sale. This is thus the amount 
which is payable under the present obliga- 
tion in future and, therefore, can be 
regarded as debt. The case in Jivan 
Hansraj V. Irrawaddy Fiotilla Co., Lid. (4) 
is easily distinguishable. What was laid 
down in that case was that a sum standing 
to the credit of the deceased judgment- 
debtor in the benefit fund ofthe Irrawaddy 
Flotilla Mills, Limited, is not a debt within 
s. 60 of the Civil Preeedure Code, because 
a debt for the purpose of attachment must 
be a debt that is payable to the judg- 
ment-debtor or to bis estate, but a sum, 
which a person may ormay not payin his 
uncontrolled discretion is not a debt. It 
appears from the facts of that case that 
the sum which was sought to be attached 
was of the nature the payment, whereof 
depended upon the uncontrolled discretion 
ofthe Company and, therefore, it was not 
Yegarded as attachable. I have already 
pointed outin this case that inasmuch ag 
the judgment-debtor has no objection to the 
confirmation of sale, the Judge who holds 
the sale procecds will have no objection 
and could have no objection to make the 
Payment tothe judgment-debtor of the 
surplus amount on the confirmation of sale. 
Thecase in Jivan Hansraj v. Irrawaddy 
Flotilla Co., Lid. (4) also does not apply. 

The judgment debtor appellant who had 
to satisfy the present decree and for sse- 
tisfaction of which the decree-holder is 
attaching under O. XXI, r. 52; a part of 
the surplus sale-proceeds which will be 
payable to the judgment-debtor on cofir- 
mation of sale cannot be heard to say 
tha’ the amount should not be attached 
though he has no objection to the confir- 
mation of sale as it isnot at his instance 
that the confirmation of saleis stayed. I, 
therefore, hold that the order of the lower 
Appellate Court is perfectly correct and 
dismiss the appeal; with costs. Counsel's 
fee Rs 15. 4 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 10 of 
1936 
April 8, 1936 
Aqua HAIDER, J. 

QURBAN HUSSAIN SHAH AND anoTHER— 
DEOREE HOLDERS—APPELLANTS 
versus 
FAZAL SHAH--JUDGMENT-DEBTOR— 
ba RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 11—Eae- 
cution proceeding—Wrong decision on issue of law, 
whether operates as res judicata — Order for attach- 
ment and sale of crops of judgment-debtor—Objection 
under s. 18, Colonization of Government Lands 
(Punjab) Act (V of 1912;—Order of attachment, if can 
be;revised— Rights or interests vested in.a tenant” in 
s. 18, whether includes crops growing on land. 

Even a wrong decision on an issue of law operates 
as res judicata, inasmuch as s. 11, Civil Procedure 
Code, makes no distinction between an issue of fact 
and an issue of law, especially when there is identity 
of the matter in issue and also of the cause of action. 
‘Consequently where once an order in execution pro- 
ceedings for attachment and sale of crops ofthe 
judgment-debtor is passed, the execution Court is 
barred to revise the order subsequently on an objec- 
tion to attachment by the judgment-debtor under 
: 5. 18, Colonization of Government Lands (Punjab) Act. 
„Kidar Nathv. Taj Mohamad (1), Keshav Jagannath 
v. Gangadhar Yadneshwar (2), Savitri Ramayyav. 
Holehasappa Murzeppa (3) and Barkat Ali v. Karim 
“Bakhsh (4), relied on. 5 
: Obiter.—Thecrops growing on the land cannot be 
included in the expression “rights or interests vested 
ina tenant”, in s. 18, Punjab Colonization of Govern- 
iment Lands Act. Kidar Nath v. Ganesha Mal (5), 


relied on. j 
- Mis. F. C.'A. from an order of the Senior 


Sub-Judge, Sargodha, dated November 9, 
1935. i 

* Mr. Mahbub Ilahi, for the Appellants. 

< Mr. Jalal-ud-Din Mirza, for the Respond- 
‘ent. 

‘ Judgment.—This is a decree holders’ 
appeal arising out of certain execution 
proceedings. A suit was brought by the 
present decree-holders against Fazal Shah, 
the son and legal representative of Gohar 
Shab, the original debtor, for a sum of 
Rs. 10,000. ‘his suit was dismissed by 
the ‘trial Court. The plaintifis went up 
in appeal, and this Court, on Novem- 
ber 7, 1932, passed a decree against the 
estate of Gohar Shah deceased for a sum 
of Rs. 5,000. In the course of certain 
proceedings. to which it is not necessary 
to refer in detail, an order was passed on 
“August -3, 1934, that Fazal Shah, the 
legal representative of his iather Gohar 
Shah was personally liable for the pay- 
.ment of Rs. 2,43: out of the total decretal 
‘amount. This order was not appealed 
„against and became final. The present 
proceedings relate to the execution of the 
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decree in respect of the sum of Rs. 2,437 
against Fazal Shah, who has been held to 
be personally liable for the sum. The 
Senior Subordinate Judge by an order 
dated July 13, 1935, allowed execution 
to proceed against certain crops and the 
papers were sent to the Collector to carry 
out attachment and sale, in ‘accordance 
with fhe provisions of the High Court 
Rules and Orders, Vol. 1, Chap. 12. It 
appears that subsequently an application 
was made on bebalf of Fazal Shah, judg- 
ment-debtor, in which he raised the plea 
that the crops of which attachment had 
been ordered by the Subordinate Judge 
were not liable to attachment and sale in 
view of the provisions of 5. 18, Colonization 
of Government Lands Act (Punjab Act 
V of 1912). The Jearned Subordinate Judge 
gave effect to this objection, cancelling 
the attachment and releasing the property 
from the process of the Court. He further 
directed that his order releasing the pro- 
duce from attachment should be communi- 
cated to the Collector. 

The decree-holders have come up to 
this Court in appeal. Mr. Mahbub Elahi, 
the learned Counsel for the decree-Holders 
appellants bas argued that under the rule 
of constructive res judicata as embodied in 
Expln. 4. to s. 11, Civil Procedure: Code, 
coupled with the general doctrine of res 
judicata, it was not open to -the learned 
Subordinate Judge to revise his order and 
to give effect to the belated objection raised 
by the judgment-debtor in his application 
dated October 12, 1935. He has quoted a 
Single Bench decision of this Court in 
Kidar Nath v Taj Mohamad (1) where 
it has been held that Expin. 4, to s. 11, 
applies to execution proceedings. This case 
seems to me to have laid dcwn the law 
correctly. Tt was open to the judgment- 
debtor to raise this objection before. the 
order dated July 13, 1935, had:been made 
by the Subordinate Judge, and not having 
raised it, he cannot be allowed to ask the 
Court to revise its order on the strength of 
the plea raised under s. 18, Colonization of 
Government Lands Act. The learned 
Subordinate Judge seems to be under the 
impression that a decision on a Question 
of law cannot be res judicata and, that if 
a Judge has given a wrong decision ona 
legal point on a previous occasion, it is 
open to him to set it aside subsequently 
in order to rectify the mistake cf law that 
he had made. This is a wholly erroneous 

(1) ATR 1933 Lah. 3;144 Ind, Cas, 259; 34 P LR 
685; 15 Lah. 208; Ind. Rul. (1933) Lah, 428, 
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view and it is surprising that a Senior 
‘Subordinate Judge should seriously lay 
‘down such au astonishing proposition. 
The essence of the rule of res judicata is 
finality. Litigation must come to an end 
and the rights of the parties should be 
settled once and for all. If it were to be 
laid down that a Conrtecan set aside its 
' previous decisions merely because they 
were decided on a wrong view of the law, 
the practical result would be that the 
rule of res judicata would lose all its uti- 
lity and cease to have any effect. 

There are a number of decisions in 
` which it has been laid down that even a 
wrong decision on an issue Of liw operates 
as res judicata, inasmuch as s. 11, Civil 
Procedure Code, makes no distinction be- 
tween an issue of fact and an issue of law, 
. especially when there is identity of the 
matter in issue and also of the cause of 
action. In the present case the matter in 
issue and the cause of action are undoubted- 
ly‘identica’: vide Keshav Jagannath v. 
Gangadhar Yedneshwar (2) Savitri Ramayya 
Holebasappa Murgeppa (3) and Barkat Ali 
v. Karim Bakhsh (4). Under the circum- 
stances the order of the Court on this part 
of thé case is wholly ‘erroneous. It is not 
necessary to decide the question of the ap- 
Plicability of s. 18, Colonization of Govern- 
ment Lands Act; but on a perusal of the 
section I do not think that the crops 
growing on the land can be included in the 
expression “rights or interests vested ina 
tenant.” There is some support for this 
view in Ki.ar Nath v. Ganesha Mal, 33 Ind. 
Cas. 741 (5) ‘The decision of this question, 
however, is not necessary for the disposal 
of this appeal. I would, therefore, allow 
the appeal and set aside the order of the 
learned Senior Subirdinate Judge, dated 
‘November 19, 1935. The result, there- 
fore, is that the order dated July 13, 
1935, is resuscitated. The appellant shall 
‘get their costs. 
a | ae Appeal allowed. 


< (2) AI R1931 Bom’ 570; 135 Ind. Cas. 470;33 Bom. 
L R 1443; Ind. Rui, (1932) Bom. 86. 
(3) A I R 1932 Bom. 257; 137 Ind. Cas. 600; 34 Bom. 
LR 19& Ind. Rul (1932) Bom 309. 
(4) A 1 R 1933 Lah. 325; 113 Ind. Cas. 90; 34 PLR 
452; 14 Lah, 442; Ind. Rul. (1933) Lah. 308. 
ioe 33 Ind Oas, 741; A I R 1916 Lah, 318; 84 PWR 
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MADRAS HIGH COURT 
Civil Appeal No. 86 of 1933 
April 24, 1936 
Panprane Row, J. 
M. RAMASWAMIAH—AppsLLANT °* 
VETSUS 
PRODDATUR OO-OPERATIVE 
BUILDING SOCIE TY—Reseunpant 

Civil Procedure Code (Act V of 1908), s. 21—Scope of 
—Whether applies where objection is to pecuniary 
jurisdiction of Court. 

The provisions ofs. 21, Civil Procedure Code, to the 
effect that no objection as tothe place of suing Shall 
be allowed by any appellate or revisional Court unless 
such objection was taken in the Court of first instance 
at the earliest possible opportunity and unlesa’ there 
has been a consequent failure of justice, do not apply 
to a case in whichthe objection isto the pecuniary 
jurisdiction of the Court. 

C A. against appellate order of the Dis- 
trict Court, Ouddapah, ia A. S. No. 66 of 
1932. | b 

Tne Advocate-General and Mr. Ch. 
Raghava Rao, for the Appellant: 

Messrs. B Somayya and D. R. Krishna 
Rao, for the Respondent. 


Judgment.—This is an appeal from the 
decree of the District Judge of Cuddapah, 
dated March 13, 1933, confirming on appeal 
the order of the District Munsif of Prodda- 
tur, dated July 19, 1932, in E. P. No. 98: of 
1931, which was an application made under 
rule X(V-5 (b) of the rules framed by the 
Local Government under s. 43, Co-operative 
Societies Act of 1912. The Deputy Registrar 
of Co-operative Sociteties made an award 
or decree forthe amount claimed against 
one M. Ramaswamiah for a sum of Rs. 4,400 
odd and application was made tothe Dis- 
trict Munsif of Proddatur for the purpose 
of its being enforced. Rule XIV-5 (6) is to 
the following effect : | 

“The decision or award (of a Ragistrar) shall be 
enforced on application to the Civil Court having 
jurisdiction over the subject-matter of the decision 
or award. That Oourt shall then enforce the 
decision or award ag if it were a decree of the 
Oourt.” 

It is clear that ths subject-matter of 
the decisicn or award was the liability of 
the appellant to pay a sum of Rs. 4,400 
odd to the Oo operative Building Society 
who made ‘the application. The subject- 
matter was thus beyond the pecuniary 
jurisdiction of the District Munsifof Prod- 
datur which is limited to Rs. 3,000. It is 
clear, therefore, that the District Munsif 
to whom the application was made had no 
jurisdiction to enforce the decision ` or 
award which was in excess of his pecuniary 
jurisdiction. The point is very clear, and 
it is -a matter of surprise that this was 
not perceived by the District Munsif of 
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his own accord. Objection was taken to his 
jurisdiction but it was not made very clear 
that the objection wason ‘the ground that 
the subject-matter of the decision or award 
exceeded the pecuniary jurisdiction of the 
District Munsif. Some misunderstanding 
arose because cbjection was also taken at 
thesame time to the jurisdiction of the 
Deputy Registrar to make the award. The 
contention of the appellant was put in the 
following words: 

“As the decree in question was passed when no 
reference was or could be pending . before the 
Deputy Registrar, it was passed without , jurisdic- 
tion. It is, therefore, null and void. The decree 
is, therefore, not executable, noris it executable by 
this Court,” ; n 

The last few words appear to adumbrate 
an objection to the pecuniary jurisdiction 
of the Court. But the significance. of those 
words was not perceived, and the District 


Munsif only.dealt with the question who! - 


ther Deputy: Registrar had jurisdiction to, 
pass the decision’ ur award or make the 
decree in question, and having answered 
this question in the affirmative, he came 
to the: conclusinn .that he had nothing else 
to .do-but' to enforce it. Objection on the 
score of petuniary jurisdiction was taken 
expressly ih the lower Appellate Court, and. 
in fact that was the only point taken 
during the appeal and argued before the 
lower Appellate Uourt. That objection was 
overruled on the curious ground that’ the 
objection was one which came within the 
provisions of s. 21, Oivil’ Procedure Code, 
and could not, therefore, be entertained 
because it’ was not made in the first OC. urt, 
that is to say, at the earliest posz.ble 
opportunity.’ Even assuming that the oujec- 
tion had not been made in the first O:urt, 
it is obvious that s. 21,. Civii Procet re 
Code, relates to objections as to plac eof 
suing and it has nothing to do with any 
objection to the pecuniary jurisdiction of 
the Oourt. It is, therefore, clear that the 
provisions of s. 21, Civil Procedure Code, 
to the effect that no objection as to the 
place of suing shall be allowed by any 
appellate or revisional Court unless such 
objection was taken in the Court of first 
instanve at the earliest possible opportunity 
and unless there has been a consequént 
failure of justice, do not apply to the 
present case. The learned District Judge 
has dealt with the objection on an entirely 
unsustainable ground underthe belief that 
the objection was one to which s. 21, Civil 
Proeédure Code, applied The objection 
réally’ was to the pecuniary jurisdiction of 
the~ Court, and as the objection was clearly 


HAVELI RAM V. JAGAN NATa (LAH) 


173 f0 
well founded, it ought to have been allowed. 
The- objection ‘is one which goes to the 
root of the jurisdiction of the original Court 
to whom the application was made, and 
the objection which has to be allowed has 
the result that the Court to which the 
application was made was not competent, 
or had no‘authority todeal with it. That, - 
being the case, the application should: 
have been dismissed in limine on this 
ground, if not by the first Court, at least 
by the-lower Appellate Oourt. This civil 
miscellaneous second appeal must, there- ' 
fore, be allowed with costs in this Court 
and in the Courts below, and the applica- 
tion of the Co-operative Building Society. - 
dismissed. (Leave to appeal refused). 

N.-N. Order accordingly. 





: LAHORE HIGH COURT 
Letters. Patent Appeal Nc. 70 of 1938 
MH ‘June 18, 1936 
Jat Lat AND ABDUL Rasalp, JJ. 
HAVELI RAM—Derenpant--A PPRLLANT 
versus 4 
JAGAN NATH AND ANOTAER-—-DRRENDANTS 

AND OTHERS— PLAINTISFS— RRSPONDENTS 

Civil Procedure Code. (Act V of 1908), 8. 80—Sale. 
by Official Receiver—Suit for declaration that, sale 
was invalid and ineffective against plaintiffs— 
Official Receiver, if necessary party—Suit, if main- 
tainable without notice under s. 80. A 

In a suit for a declaration that a sale effected by. 
the Official Receiver was invalid and would not 
affect the rights of the plaintiffs who claimed to be‘ 
ita owners, the Official Receiver is a necessary. 
party and the suit is not maintainable against him- 
without notice under s. 80, Oivil Procedure Oode. 
Kashi v.Sadashiv (5), Bhagwati Koer v. Jagdam | 
Sahai (6) and Secretary of Stute v. Dhirendra Nath 
Roy (7), distinguished, Duli Chand v. Kalyan Singh: 
(2), Chiranji Lal v. Munshi (3) and Rura v. Official 
Receiver, Amritsar (4), relied on. 

L. P. A. from an order of Mr. Justice 
Agaa Haidar, dated March 13, 1935. 

Messrs. Ibgal Singh and S. L. Puri, for the 
Appellant. 

Mr. M. L. Sethi, for 
(Plaintiffs). 

Jai Lal, J—One Jagan Nath was .ad- 
judieated insolvent and his estate vested 
in the Official Receiver of Sialkot.: The 
Official Receiver sold a house to: 
Haveli. Shah. It was claimed by him to be 
vested in him asforming part of the estate 
of Jagan Nath. The respondents, the three 
sons of Jagan Nath, thereupon instituted a 
suit for a declaration that the sale of the 
house to Haveli Shah by the Official Receiver 
was invalid and would not affect their 
rights. They {claimed to be the owners of 


the Respondents 
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the house. The Official Receiver was im- 
Pleaded as a defendant in this suit as well 
as Haveli Shah, the purchaser of the house. 
Tue trial Court dismissea the suit cn the 
ground that it was not maintainable against 
the Official Receiver in the absence of a 
notice under s. 80, Uivil Procedure Code. 

The plaintifs thereupon preferred an 
appeal to the District Judge and before the 
appeal was disposed of, presented an appli- 
cation that the Official Receiver was not 
a necessary parly to the suit and prayed 
that his mame be struck off from the list 
of the defendants. The District Judge 
after remanding an issue to the trial Court 
‘on the question of the necessity of implead- 
ing the Official Receiver came to the con- 
clusion that he was not a necessary party 
to the suit and, therefore, held that the 
suit could not be defeated merely on account 
of absence of a notice to the Official 
Receiver, and remanded the case to the 
trial Court for decision on the merits after 
striking off the Official Receiver’s name 
from the list of the defendants. Against 
this order of remand an appeal was pre- 
ferred to this Court which was heard by a 
learned Judge in Chambers who dismissed 
the appeal thus agreeing with the conclusion 
of the learned District Judge that the 
Official Receiver was not a necessary party 
to the suit. In coming to this conclusion 
the learned Judge relied upon and followed 
a judgment of the Chief Courtof the Punjab 
in Kundan Lal v, Shadi Ram (1). That 
judgment appears to support the conclusion 
of the learned Judge, but on this ‘appeal 
under the Letters Patent of this Court it is 
urged that the judgment of the Chief Court 
of the Punjab, does not lay down correct 
law and has been dissented from, though 
not expressly,in a number of cases subse- 
quently decided in this, Court. Among 
others reference is made to Duli Chand v. 
Kalyan Singh (2), Chiranji Lal v. Munshi 
G and Rura v. Oficial Receiver, Amritsar 
4). 
The first of these cases was heard and 
_ decided by a Division Bench consisting of 
Addison and Bhide, JJ. It was, however, 
conceded before them that the suit could 
not proceed without -notice under s. E0 with 
regart to property which had actually been. 
sold by tue Ojficial Receiver, but it was 

Q) 55 P R 1917; 41 Ind. Cas. 809; A IR 1917 Lah. 
360; 134 P LR 1917. 

(4) 12 Lah. 260; 132 Ind. Cas. 4; A I R 19381 Lah. 

703; 31 P L R865; Ind. Rul. (1931) Lab, 516. 

(3) AIR 1926 Lah. 696; 91 Ind. Cas. 660. 


(4) A IR 1930 Lah, 708; 125 Ind. Cas. 625; Ind. Rul. 
(1930) Lah. 641. 
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contended that it could proceed . without 
notice es regards houses which had not -yet 
been sold by the Official Receiver. The 
learned Judges held that the suit was pro- 
perly dismissed as a whole and that notice 
under s. 80 was necessary whether the pro- 
perty had been sold by the Official Receiver 
or was merely threatened to be sold. . This 
case indirectly supports the conclusion of 
the appellant. In Chiranji Lal v. Munshi 
(3). Addison, J., sitting alone -held 
that in a suit for declaration of title to 
property which had been already sold by 


“the Official Receiver, the latter was a neces- 


sary party and that the suit in his absence 
was not competent. In Rura v. Official 
Receiver, Amritsar (4), it was held by the 
learned Chief Justice and Abdul Qadir, J. 
that when property has been disposed of 
by the Official Receiver and a suit is 
brought by a person claiming the property 
to be his against the Official Receiver, the 
suit cannot proceed if no notice under b. 80 
has been given to the Official Receiver 

On behalf of the respondents, reliance is 
placed on Kashi v, Sadashiv (5) and Bhag- 
watt Koer v, Jagdam Sahai. 1 Ind. Oas. 
597 (6), a decision of the Patna High Court, 
and Secretary of State v. Dhirendra 
Nath Roy (7), a judgment of the Calcutta 
High Comt. All these cases, however, were 
by the respective title holders for possession 
of properties or for ejectment of the persons 
in possession thereof, who, it was alleged, 
were trespassers; the defendants had 
pleaded in each case that they held the 
property under third persons who it was 
claimed should have been made parties to 
the suits. The contention of the defendants 
was negatived and it was held that the 
plaintiff in each case was entitled to succeed 
on proof of his title and ‘that a person 
under whom the defendant alleged to be 
holding the property in dispute was not a 
necessary party to the suit. It is clear 
that these cases have no application to the 
facts of the present case. . 

It is to be observed that the Yelief 
claimed by the plaintiffs in the present case 
is that it may be declared that the sale 
carried out by the Official Receiver is 
invalid and is ineffective as against the 
plaintifis. On the pleadings of the plaintiffs 
themselves, therefore, it is the action of 
the Official Receiver that is attacked, and 


itis clear to me that no final decision can 
(5) 21 B 229. 
(6) 67 Ind. Cas.597; ALR 1922 Pat. 359; 3 P LT 
9 


429. 
(7) A I R 1931 Cal, 187; 151 Ind. Cas, 1076; 59 O 
L J 295; 33 O W N 409; 7 R O 211, 
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be given in this case in the absence of the 
Official Receiver. In any case the Official 
Receiver having been impleaded as a 
defendant, it is not now open to the plaintiffs 
to say that he was not a necessary party and 
that in any case the suit was maintain- 
able against him without notice under 
s. 80, Civil Procedure Code. The sole 
ground for the dismissal of the suit by 
the trial Court was that the suit against the 
Official Receiver was not maintainable 
without a notice under s. 80 and it is not 
contended that that ground is erroneous. 
What is now urged is that the Oficial 
Receiver was no; a necessary party to the 
suit; This contention was raised for the 
first.time before the Appellate Court, but 
in my opinion having regard to the plead- 
ings of the plaintiffs and the fact that the 
‘Official Receiver was impleaded as a defen- 
dant, the suit was not maintainable without 
a notice under s. 80. I would hold that the 
‘Official Receiver is a necessary party ina 
suit of this nature, and that it is not 
maintainable without notice to him under 
s. 80, Civil Procedure Code. 1 would, there- 
fore, accept this appeal with cssis through- 
out, and would set aside the decrees of 
the District Judge and the learned Judge 
in Chambers of this Court and restore that 
of the trial Judge. 
` Abdul Rashid, J.—I agree. 
N. Appeal accepted. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 24 of 1934 
May 26, 1937 
Meguta AND LOBO, JJ. 
DAYARAM PURSUMAL—ApPELLANT 


versus 
SIRUMAL MANGHANMAL AND anotunr— 
RESPONDENTS. 

Landlord and tenant—Landlord alleging new 
tenancy ~He must prove terms—Evidence Act(I of 
1872), s. 109—Tenant-at-will admitting tenancy— 
Presumption as to relationship. 

Where in arent suit the landlord alleges a new 
agreement of lease from certain date, he must prove 
the terms of the new tenancy. 

Where a tenant-at-will admits the tenancy, 
s. 109, Evidence Act, comes into operation. In 
such a case, there is a presumption against him that 
he continues asatenant till he proves that the 
relationship oftenant and landlord has ceased to 
exist. 

S.C. A. from the judgment and decree 
of the District Judge, Hyderabad. 

Mr. Javhermal Vilaitrai, for the Appel- 
lant. -> 
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Lobo, J. Tuis is a second appeal the 
facts in connection with which are aś fol- 
lows: The prerent respondents filed a suit 
in the Court of the Subordinate Judge 
at Mirpur Khas being Suit No. 593 of 1932 
against the present appellant and another - 
for the recovery of Rs. 741 as rent and 
Rs. 119 as interest thereon. They alleged 
that the appellant rented from them’ a 
shop on Chet 12, 1985= April 23, 1929; 
for a period of 11 months agreeing to pay 
Rs. 30 as rent per Sindhi month. They 
further alleged that the appellant and the 
other defendant occupied the shop’ from 
Chet 12, 1985 = April 23, 1929 to Vesakh 3, 
1988= April 22, 1931, a period of 24 months 
and 21 days according to the Sindhi calen- 
dar. Tae defence was that the appellant 
was a tenant of the respondents from 1985 
and that from Chet 12, 1986, the respondents 
agreed to take Rs. 20 as rent per month 
instead of Rs. 30 per month. The appel- 
lant further contended that he vacated 
the shop after a period of 20 months cal- 
culated from Chet 12, 1986. Several issues 
were framed by the trial Vourt, the two 
Principal issues being : 

“(1) Whether the rent agreed upon was Rs, 30 
per month or Rs. 20 per month; (2) whether the 
rent and damages for use and occupation were pay- 


able for a period of 24 months and 21 days or for 
20 months only.” 


Neither the respondents nor the appel- 
lant went into the witness-box or led any 


` evidence. The trial Court dismissed the 


suit against Jashanmal, defendant No, 2 
in the suit. It held that rent was pay- 
able by appellant at the rate of Rs. 20 
per month for the period alleged by the 
appellant, namely 20 months. Against this 
decision, the respondents preferred an 
appeal to the District Court of Hyderabad. 
The learned District Judge who heard 
the appeal held that the appellant was liable 
for rent at the rate of Rs. 30a month for 
the period of 24 months and 21 days. He 
accordingly varied the decree of the trial 
Court by ordering that the rent should 
be calculted at the ratc of Rs. 50 per month 
for the period of 24 months and 21 days 
and not at the rate of Rs. 20 per month 
for 20 months. Against this judgment and 
decree of the lower Appellate Coyre, the 
present second appeal has beed preferred 
by the appellant Dayaram, the original 
defendaut No.1 in the suit. The learned 
Advocate who appears on behalf of the 
appellant has urged the same two points, 
namely that the appellant was not liable 
except at the rate of Rs. 20 per mont. 
fora period of 20 months only, >. ~ 
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On the first of the two points which 
haye been argued before us, namely the 
rate, of rent per month, it appears to us 
that the learned Subordinate Judge was 
‘right in deciding that the rent should be 
calculated at the rate of Rs. 20 per month. 
It is true that the appellant made refer- 
ence: to a tenancy prior to April 23, 1929- 
Chet. 12, 1986, but it was the case of the 
respondents in para 3of the plaint that a 
new- tenancy started on Chet 12, 1986- 
April 23, 1929, for a period of 11 months 
on an agreement to pay Rs 30 per Sindhi 
month. The burden of proving the terms 
of this new tenancy was, therefore, upon 
-the respandents who were the original 
plaintifis. They led no evidence and their 
claim was liable to be dismissed but for 
the admission by the appellant that he 
had agreed to pay Rs. 20 a month from 
Chet 12, 1986. The Subordinate Judge 
correctly sets out in his judgment the 
legal position on this point in the f llow- 
ing words : 

. “ The plaintiff's case is not that the defendant 
held over after the expiry of lease April 22, 1929, 
but that a new agreement of lease was entered into 
on April 23, 1929 .............. It is the plaintiff, 
who must prove that the defendant agreed to pay 
Rs. 30 per month. Failing that the defendant's 


admission that rent was agreed at Rs. 20 prevails, 
I hold accordingly.” 


The view of the learned Judge of th? 
first Appellate Court on this point wit 
which we do not agree is set out in th? 
following words ; 

“In the plaint it is alleged (para. 3) that defend- 
ant No, 1 got the shop from the plaintiff afresh from 
April 23, 1929, for 11 months on Rs. 30 per month. 
Thus both parties agree that defendant No. 1 was 
already a tenant before Chet 12, 1986. As defend- 
ant No, 1 himself admits that before this date he 
was paying rent at Rs. 30 per month, I am of 
opinion that the burden of proving that the rent 
was reduced to Rs. 20 per month from this date lay 
on the defendants and that the learned Sub-Judge 
was wrong in holding that it was the plaintiff who 
had set upa new agreement which he was bound 
bo prove n ee ee eee” , 

This disposes of the first point urged 
before us by the learned Advocate for 
the appellant. With regard to the second 
point, pamely the period for which Rs. 20 
a month was payable by the appellant in 
respect cf rent and damages for use and 
occupation, the Subordinate Judge held 
that the burden of proof was on the res- 
pondents, the original plaintiffs, to show 
that the defendant vacated after 24 months 
and 21 days. He states : 

“ There is no evidence. Therefore, I hold on the 
admission of the defendant that tenancy was over 
fter 20 months.” 

On this point the learned Judge of the 
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first Appellate Court states as follows: 

“ Where a tenant-at-will alleges that his relation- 
ship as a tenant ceased to exist, the onus ison him 
to prove that the relationship ceased to exist... . 
..... «In this case it isthe defendant who alleged 
that the tenancy ceased to exist before the eud of 
the period for which the suit has been filed. Under 
s. 109, Evidence Act, the burden of proving that .a 
landlord and his tenant do not stand or have ceased 
to stand to each other in such relationship ig on 
the person who affirms it. Suchrelationship is to 

presumed to continue until it is proved to have 
Ceased — eses wees I hold that they (the defendants) 
must be presumed to have occupied shop on rent for 
24 months and 21 days, the period for which the 
suit has been filed.” mee 


In our opinion on this second question 
the learned Subordinate Judge took an 
erroneous View of the law and the view 
of the learned Judge of the first Appellate 
Court is legally correct. Respondents, the 
original plaintiffs, gave no evidence in 
support of their allegation that the appel- 
lant, original defendant No. 1, was in occu- 
pation for 24 months and 21 days. The 
appellant, however, admitted the tenancy 
and once having admitted it, s. 109, Evi- 
dence Act, came into operation and there 
was a presumption against him that he 
continued as & tenant till he proved that 
the relationship had ceased to exist. As 
the appellant gave no evidence and the 
respondents had claimed for a -period of 
24 months and 21 days only, the learned 
Judge of the lower Appellate Court was 
right in holding that the rent and damages 
for use and occupation were payable for 
a. period of 24 months and 21 days. 

The result is that we hold that the res- 
ponodents are entitled to recover from the 
appellant rent and damages for use and 
occupation at the rate of Rs. 20 a month 
for a period of 24 months and 21 days. 


The decree of the lower Appellate Court 


will be varied accordingly. As there is 
no appearance for the respondents and as 
the appellant has succeeded only in part, 
there will be no order as to costs in this 
Court as well as in the Court below. Each 
Party to bear its own ccsts throughout. 


D. Decree varied. 


—— 


MADRAS HIGH COURT 
Criminal Revision Case No. 103 
and 
Petition No. 100 of 1937 
September 24, 1937 
Newsam, J. 
Inve UNNA MUHAMMAD SAHIB 
— PETITIONER. 
Madras Gaming Act (III of 1930), s. 12~Gambliny, 
when an offence—Public place, meaning of. 
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Gambling. is not a criminal offence in itself but gam- 
bling in a public street, placeor thoroughfare is an 
‘offence.. It is notan offence to gamble in every public 
place., The word “place” in s. 12, Madras Gaming 
Act, means from its context a place akin to a street or 
thoroughfare, used regularly and necessarily by people 
going from oné place to another. The real offences 
‘dealt with in s. 12 is obstiuction or annoyance to. 
wwayfarers and pedestrians, Emperor v. Hussain 
Noor Mahomed (1), relied on. 

“Or, R. O. from the judgment of the 
Sub-Divisional Magistrate, Kanipet, dated 
November 3, 1936. 

Messrs. V. T. Rangaswamy Aiyangar and 
'K. Ramaswamy Aiyangar, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown. 

Order.—Gambling is not a criminal 
offence in itself. Gambling in a public 
-Btreet, place or thoroughfare isan offence, 
“The. facts, are that petitioner. (appellant 
No.4 and accused No. 5 in the case) and 
. others were caught playing cards for money 
dn atankbed at 3-30 P. m. I do not think 
-that this amounts to an offence. I agree 
. with the conclusion in Emperor v. Hussain 
Noor Mahomed (1), that it is not an offence 
togamble in every public place. The word 
Manase” in s. 12. Madras Gaming Act, 
wéans from its context a place akin toa 
- street or thoroughfare, used regularly and 
~ necessarily by people going from one place 
to another. Tho real offence dealt with 
Jin s. 12 is obstructicn or annoyance to 
wayfarers and pedestrians. I allow this 
‘petition and .set aside the conviction and 
sentence on petitioner. 
_ ND. - Petition allowed. 
” (1) 30 B 348; 3 Cr. L J 216; 8 Bom, L R z2. 
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RANGOON HIGH COURT 
Civil Regular No. 114 of 1936 
May l4, 1937 

; BRAUND, J. : 

Mzssrs A. HABEEB & Oo.—Ptaintiry 
versus 
HWA CHAUNG—Derenpant 

Trade-mark — Infringement—Acquiescence—Eaclu- 
sive right to use particular mark—Other persons allowed 
to use it—Such mark, if becomes publici juris. 

A man may be entitled to the exclusive right to 
use, as applied to his goods, a particular get-up. 
But it is also true that that right, once exclusive, 
may in the course of time become pulici juris by 
virtue of his either submitting to or allowing other 
persons to appropriate it to their use. The test 
must be whether the use of it by other persons is 
still calculated to deceive the public, whether it 
may still have the cffect of inducing the public to 
buy goods not made by the original owner of the 
trade-mark as if they were his goods. If the mark 
has come to be so public,: and in such universal 
use that nobody can-be deceived by the use of it, 
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and can be induced from the use of it to believe 
that he is buying the goods of the original trader, 
however, hard to some.extent it-may appear on the 
a trade- 
mark is simply a right to prevent the trade from 
being cheated by other persons’ goods-being sold as 
his goods through the frandulent use ofthe trade- 
mark, the right to the tradé-mark must be gone. 


‘Ford v. Foster (t), relied on. 


Mr. W. A. Gregory, forthe Plaintiff. , 

Mr. D. C. Munsi, for the Defendant. | 

Judgment.—'nis isa case in. which I 
do not propose to reserve my judgment: as 
I have formed a clear view a$ to what the 


result must be and I propose to put it as 


shortly as possible. The suit is one_of 
those which go—mistakenly , in this 
country—under the name of “trade-mark” 
There is, of course, no such thing as 
a registered trade-mark in India or in 
Burma. .When one speaks of a “trade- 


mark” suit, what first occurs to the mind 


is that class of action in which the owner 
of a registered trade-mark—-1hat is to say, 
the owner of a mark which has been 
registered under a Trade Mark Act-wWhere 
such Acts exist—seeks to‘enforce against 
another the statutory protec.ion which is 


.given to him by the Trade Mark Act 


under which his mark is registered. In 
Burma there is no such thing as registra- 
tion of a trade-mark under any Trdde 
Mark Act and therefore these suits: are 
really passing off suits and nothing else, 
In this particu.ar case, both the plaintiff 
and the defendant are engaged in business: 
es which involve the manufacture and 
sale of ladies’ face powder. I think I am 
right in saying that fase powder is popular 


among Burmese ladies and that, for that 


reason, the sale of face powder in Burma 
Tne plaintiff by -his 
plaint alleges that he has been manufac. 
turing and selling face powder in Rangoon’ 
and in Burma generally since the year 
1926 or thereabouts under a particular 
mark. - By that he means that his face 
powder has since that year been distin- 
guished by a particular get up -in this 
case by a picture of a girl on the envelope 
containing the face powder—by virtue of 
which face powder in an envelope of that 
“get-up” has come to be known exclu- 
sively as face powder manufactured and 
sold by the plaintiff. A : 

Now, the design on the envelepe which 
has been in use by the plaintifi—as he 
says since 1:Z6--is that which is shown 
on the Ex. Ain this case. The envelope 
is 6 inches by 3 inches or thereabouts. 
Each packet is. sold for two annas and 
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Ketches Rs. 8 for a hundred packets by 


wholesale. The plaintiff's face powder 
ks called ‘“Papawadi Thinkyukyu Face 
Powder”. There is no doubt in this case, 


and it is generally admitted, that face 
powders are known by particular names 
both inthe trade and tothe public. For 
instances, the plaintiff's face powder is the 
“Papawadi Thinkyukyu Face Powder” and 
the defendant's face powder is known as 
“Thumana Devi Hlatheingi Face Powder”. 
There are many other brands of face 
powder on the market, all of which have 
their proper names. 

Reverting to Ex. A, the packet displays 
on the left? hand side of the front of the 
envelope a picture of what I imagine to 
be a conventional well-dressed Burmese 
lady. ‘The picture appears to me to be 
quite a characteristic representation of a 
meee and respectable Burmese young 
ady. 
Her heir'is done in the style which is 
characteristic of Burmese ladies. She wears 
round her neck a necklace and a number 
of other pieces of jewellery. And in her 
heir she wears, as many Burmese young 
ladies do, what appear to me to be some 
blossoms of flowers. 
appear the words “Papawadi Thinkyukyu 
Face Powder” in English characters and 
beneath the picture appear the same words 
in Burmese characters and underneath 
that again, there appears—not the plaintiff's 
mame, as one would have expected— 
but the name of Shwemyethman Oo, of 
No. 536, Dalhousie Street, as the manu- 
facturer of this face powder. 
brief description of the get-up of the enve- 
lope-in which the plaintiff has, as he says, 
since 1926 sold his ‘‘Papawadi Thinkyu- 
kyu Face Powder” in the markets of 
Rangoon and Burma generally. I perhaps 
‘should say that, on March 2, 1932, he 
went through the somewhat empty forma- 
lity of registering this picture under the 
ordinary Registration Act which I think 
is Act XVI of 1908. That of course is not 
registration under any Trade Mark Act 
and it is difficult to say precisely what 
effect, if any, it has. Attached to his decla- 
ration is the same picture as the one I 
have endeavoured to describe except that, 
whereas in the actual Ex. A it is repro- 
duced in red, the specimen attached to the 
‘declaration with which I am now dealing 
tis blue. Otherwise I think they are iden- 
tical. 

The defendant is also a manufacturer of 
face powder. He, however, has not actu- 
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ally manufactured his own face powder 
for very long, because we find that in 
March 1935 the defendant entered into an 
agreement with the plaintiff to take from 
the plaintiff 1,20,000 packets of the Papa- 
wadi Thinkyukya Face Powder over the 
space of ayear for the purpose of retailing 
it throughout Burma. That contract was 
duly fulfilled and a second contract was 
partially performed before the defendant 
himself started to manufacture face powder 
of his own. I think he first became a 
manufacturer of face powder at or about 
the beginning of 1936. He then started to 
manufacture face powder and he put it into 
envelopes or packets, a specimen of which 
is Ex. C. It is of the sale of face powder 
by the defendant in packets of the Ex. B 
kind that the plaintiff complains in this 
suit. 

He says by his plaint by para. 4 that 
face powder with this “trade-mark”, 
meaning thereby face powder in packets 
bearing the representation of a young 
Burmese lady has come to be known as 
the face powder manufactured and sold by 
the plaintif. In other words he claims a 
monopoly of young Burmese ladies in 
relation to face powder, for he goes 
on by the next paragraph of his plaint 
to say that he has acquired the exclu- 
sive right to use that trade-mark on 
packets containing face power in Burma. 
He complains that the use by the defen- 
dant of packets of the same kind as 
Ex. “B” (I shall describe it in a moment) 
is an infringement of the plaintiff's exclu- 
sive right to use the figure of a Burmese 
girl in connection with face powder and 
has been adopted for the purpose of pass- 
ing off the defendant's face powder as and 
for the face powder of the plaintiff. He 
claims upon that ground both an injunc- 
tion and damages. 

Now, Ex. “B”, as I have said, is a 
packet or envelope containing the face 
powder manufactured and sold by the 
defendant. The packet is of exactly the 
same size as Ex. “A” made up of much 
the same, if not exacily the same sort of 
paper. On its face it, too, bears on the left 
hand half of the front of the envelope a 
picture of a Burmese girl. On the top, on 
the left hand side, appear in Burmese words 
“Thumana Dewi MHlatheingi Powder”, 
which is the name by which the defend- 
ant’s face powder is called. Underneath 
that, there is a half length portrait of a 
Burmese girl and below that again appear 
the words “Thumana Dewi Hlatheingi 
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Powder”, this time in English characters. 

Now the girl in this case looks tome a 
different kind of girl from the girl de- 
Picted in Ex. “A”. As I have said, the 
portrait on Ex. “A" seems to me a con- 
ventional portrait of a highly respectable, 
somewhat demur3, Burmese lady. It is 
only a quarter length portrait. On Ex. “B” 
the young lady who is portrayed is obvi- 
ously, I think, a dancing girl. She is 
dressed quite differently from the lady in 
Ex. “A” and is wearing garments, the 
technical names of which I donot know 
which one might expect to see at a pwe, 
and she is,if [ may say so, a trifle over- 
decked with jewellery. In herright hand 
she has a powder-puff with which she is in 
the act of powdering her face. On either 
side of her there is a bouquet or column of 
flowers and in her left hand she has what 
looks like a powder box. On the right hand 
half of the envelope is some Burmese 
printing and another little picture of a lady 
and gentleman passing the time in a 
garden. Exhibit, “B” is also in red but of a 
tint which is quite distinct from that of 
Ex. “A”. Isball have to express a view at 
some stage of this judgment as to whether 
there is such similarity between the get-up 
of Exs. “A” and “B” as to be reasonably 
calculated to cause confusion in the minds 
of intending purchasers of face powder, 
butI shall postpone doing that until I have 
considered certain other matters which must 
be dealt with. 

I do not propose to go through the 
evidence here at great length and in great 
detail. There have, however, been produced 
by the defendant a great number of packets 
of other sorts of face powder which either 
have been in recent years or now are upon 
the market in Rangoon and Burma general- 
ly. .Over thirty such packets have been 
produced and they contain a common feature 
which is that without exception they bear 
in each case as the principal feature of 
the get-up of the packets, a representation 
in some form or other of a Burmese girl. 
When one comes tothink of it, it is only 
natural, when dealing with a commodity 
such as face powder which is used exclusive- 
ly by one sex, that the obvious representa- 
tion on an envelope Containing it should be a 
young and attractive girl, who may be 
supposed to represent the ideal of beauty 
that can be attained by the use of that 
particualr face powder. However that may 
be, wefind that in these exhibits from 3 
to 10 (Z) inclusive, we have in some shape, 
or other the representation of a Burmese 
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girl. A further notideable thing is that in 
every case the girl in question is wearing 
jewellery. That I suppose is not in itself a 
very peculiar circumstance, because it is 
in this country a commonplace among 
well-dressed Burmese ladies to wear jewel- 
lery in such profusion as their means admit. 
In any event, I think, it would be unusual to 
find a Burmese lady who put on her best 
Clothes but omitted to wear any jewellery. 
It is, therefore, not, I think, a particularly 
singular thing that in every’case the girl 
in questicn should be found to be wearing 
jewellery. 

These many exhibits have, been pro- 
duced and have been shown either to have 
been or to be in current use among the per- 
sons who deal in face powder in Rangoon or 
in Burma. Many of them, it is perfectly 
true, have only been produced at quite a 
recent date, but there are a number of them 
which have been on the market for some 
years. In particular, Exs. 5, 6 , 8, 
10 (K), 10 (M) and 10 (U) have been on the 
market for four years and upwards and in 
case of Exs. 10 (K) and 10 (M), I have 
credible evidence that they have been 
marketed for as many as ten years. In 
addition to that, there has been the evidence 
of anumber of witnesses who have said. 
that the use of the figure of a Burmese: 
girl has been, for many years, the tradi- 
tional ‘get-up’ for a packet of face powder,, 
no matter whose manufacture it may be: 
of, Thatis not to say that there are no 
packets of face powder which do not contaim 
the figure of a Burmese girl. There are; 
brands, as for instance, the “peacock” brand 
and various other brands, which have as 
distinguishing feature, some totally differ- 
ent object. But I have come to the con- 
clusion upon the evidence that. has been 
adduced before me, that it has, for many 
years, at any rate for upwards of ten years, 
been the practice among the great majority 
of manufacturers of and dealers in face pow- 
der tv use the figure of a girl as the princi- 
pal,if not the only feature of the “get-up” of 
the envelope in which they pack their face 
powder. es 

It seems to me to be quite impossible to 
hold from the evidence that I have before me 
that in 1936 the figure ofa Burmese girl 
was the exclusive property of the plaintiff 
so far as it applied to face powder. I 
am bound to come tothe conclusion that 
it had become the common property of 
face powder merchants in relation to that 
commodity. I am not, I think, concerned 
to consider whether or not it was the 
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Plaintiff who first invented the figure of a 
Burmese girl for the purpcse of applying 
it to face powder. Beyond saying that he 
used that mark ever since 1926, I have 
no evidence before me to show that 
he was the first person to use it. 
I am not prepared to say that he was. 
I am, however, not, I think, concerned 
even. to inquire whether he was. Even 
‘dssuming that he was the first person to 
apply the figure of a Burmese girl to 
packets of face powder, it is to my mind 
quite clear that there has since that date 
been such a universal use of the figure of 
the Burmese girl in relation to face powders 
that any exclusive right the plaintiff might 
originally have had to the use of that 
get-up has now been lost. It may of course 
‘well be that a man may be entitled to 
‘the exclusive right to use, as applied to 
his goods,a particular get-up. But it is 
also true that that right, once exclusive, may, 
in the course of time, become publicet juris 
by virtue ‘of his either submitting to or 
allowing other persons to appropriate it 
to their use. That was dealt with in the 
very, well-known case in Ford v. Foster 
(1) in which the judgment upon this ques- 
tion by Sir George Mellish has, I think, 
ed been questioned. Atp. 628* he says 
this : 

‘ “Then the question is, has it become publici juris? 
And there isno doubt, Ithink, that a word which 
was originally a trade-mark, to the exclusive use of 
whicha particular trader or his successors-in-trade 
may have been entitled, may subsequently become 
publict juris, as in the case which has been cited of 
Harvey's Sauce. It was admitted that, although that 
originally had been the name of a sauce made bya 
particular individual, it had become publici juris and 
that all the world were entitled to cah the sauce they 
made Harvey's Sauce if they pleased. Then what 
Ks the test by which a decision is to be arrived at 
‘whether a word which was originally a trade-mark has 
become publici juris? I think the test must be 
whether the use of it by other persons is still calculat- 
3d to deceive the public, whether it may still have 
he effect of inducing the public to buy goods not made 
oy the original owner of the trade-mark as if they 
were his goods. Ifthe mark has come to beso public 
und ‘in such universal use that nobody can be de- 
seived by the use of it, and can be induced from the 
nge of it to believe that he is buying the goods of the 
wiginal trader, it appears to me, however hard to 
‘ome extent it may appear onthe trade, yet practically, 
as the right to a trade-mark issimply a right to pre- 
ent the tratie from being cheated by other persons’ 
xoods being sold as his goods through the fraudalent 
se of the trade-mark, the right to the trade-mark must 
se gone.” 

Now, that in my view applies exactly. 
o this case. Evenif I were to assume 
n the plaintiff's favour—and I should 

(1) (1872) 7 Ch. 611: 41 LJ Ch. 682; 27 LT 219; 
© W R 818. 
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point out that there is no evidence to show 
that he was in the first place exclusively 
entitled to the use of the device of a 
Burmese girl as his trade mark in con- 
nection with face powder—then I have such 
overwhelming evidence before me that it 
has become since then a matter of almost 
universal use among dealers in face powder 
in Burma thatI could come to no other 
conclusion than that his original right to 
that trade-mark had gone. It seems to 
me, therefore, that I am not able to find 
in this case that the plaintiff has any 
exclusive right to the use ofa represen- 
tation of a Burmese girl in connection with 
face powder. I do not think for one mo- 
ment that in 1936 the picture of a Burmese 
girl denoted the plaintiff's face powder 
and no one else's. Nor do I think that the 
mere fact of there being a Burmese girl 
on the defendant’s packets of face powder 


tends to the least confusion in the minds 


of the public. The picture of a Burmese 
girl,in my belief, does not denote the 
face powder of any particular manufacturer. 
It has, in fact, come to be a conventional 
design for use on packets of face powdsr 
and is common to the public. That is the 
view I have formed, and it seems to me 
impossible for the plaintif to complain 
in this case of the defendant's Ex. “B” 
upon the mere ground that it bears the 
picture of a Burmese girl. As I have al- 
ready said, the plaintiff has not got or at 
any rate has ceased to have any exclusive 
right to the use of that design in connec- 
tion with face powder and he cannot, there- 
fore, complain that the defendant, a manu- 
facturer of face powder, uses on his packets 
a picture which in the view I have formed 
has become public property. - 

In considering, therefore, Exs. “A” and 
“B” for the purpose of determining whe- 
ther there has been any passing off by 
the defendant, I must eliminate the pic- 
ture of the girl as one of the features 
which are said to constitute the passing 
off. Apart from the picture of the girl, 
which forms by far the largest feature on 
each of the packets, there is, in my view, 
nething in Ex. “B” which can be said to 
bear such similarity to Ex. “A” as to be 
calculated to deceive the public into believ- 
ing that they are buying the plaintiff's 
goods when offered the defendant's goods. 
The covers of the two envelopes are not 
nearly identical. Apart from the figure cf 
the girl, the design is quite different. But, 
by far the most important thing to my 
mind is that it is clearly stated on Ex, 
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“A” that the face powder therein contain- 
ed is “ Papawadi Thinkyukyu Face Pow- 
der” and on Ex. “B” that the powder 
therein contained is “Thumana Dewi Hla- 
theingi Face Powder”, 

I have conclusive evidence before me— 
evidence indeed of the plaintiff himself 
and of the plaintiff's witnesses—that in 
the markets and in the shops of Burma, 
face powder is invaribly inquired for by 
name. It is not known by the picture 
it bears. You may have for instance 
a picture of a soldier printed on bales 
of cotton and bales of that particular 
cloth come in time to be shown as 
“soldier brand” cloth. In that case 
the design plays a very important part. 
But in this case, in no instance has 
it been said that ‘the face powder in 
question derives its name from the pic- 
ture. It is separately named and is 
known in the market by that separate 


name and is asked for in that name and‘ 


not in the name of the picture. For all 
those reasons, I do not think that the 
plaintiff has any such exclusive right as 
that which he claims nor, in my opinion, 
has there been any passing off of which 
he can complain. I should add that the 
mere fact that the defendant may have 
been conscious that by putting his face 
powder on the market at the time he did 
so, he would be depriving the plaintiff of 
trade does not convert what in prima 
facie a lawful act into an unlawful act. 
I think, upon the evidence before me, that 
the defendant has not been guilty of 
infringing any mark thai can be said to 
belong to the plaintiff or to have passed 
off his goods in any way as and for goods 
of the plaintiff. What he has done is to 
avail himself of a mark which has become 
common to anybody who chooses to 
manufacture and sell face powder in 
Burma and in doing that he has done no 
actionable wrong to the plaintiff. In the 
circumstances, therefore, this sait must 
be dismissed with costs. I shall allow a 
special Advocate’s fee of ten gold mohurs. 
D. Suit dismissed. 
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PATNA HIGH COURT | 
Civil Appeal No. 651 of 1935 
September 2, 1937 
MANOHAR LALL, J. 
PALAKDHARI MARTON AND ANOTHER — 
APPELLANTS 
versus 
PURANDRA PRASAD 
— RESPONDENT 

Second appeal—Finding of fact—Finding on 
point of possession ts one of fact—Finding appear- 
ing unsatisfactory at first sight—Interference. 

Finding on the point of possessién is a finding 
of fact which is binding on the High Court in 
second appeal, however unsatisfactory that finding 
may at first sight appear to be 

(In this case the High Court wase not satisfied 
with the finding of the lower Court but after itself 
going through the evidence, it refused to interfere 
on the grounds stated above.) : 


©. A. from the appellate decree of the 
Sub-Judge, Monghyr, dated February 25, 
1935. | 

Mr. R. S. Chatterji, for the Appellants. | 

Messrs. A. B. Mukherjee and D.C. Varma, 
for the Respondent. 

Judgment.—This is an appeal by the 
defendants against an appellate decree of 
the Subordinate Judge, Second Court of 
Monghyr, decreeing the suit of the plain- 
tiff for recovery of possession of certain 
lands on establishment of title thereto. 
lt is unnecessary to state the facts at 
length. The subject-matter of dispute is 
Plot No. 219, a pokhar, recorded as ghair 
mazruam inthe survey. After the survey 
there was a batwara. There was some 
dispute in the Courts below as to whether 


-this plot can be said to have fallen into 


the patti of the plaintiff, the defendants 
relying upon the fact that this batwara 
plot was shown inthe map but notshown 
in the batwara pattidari. The lower 
Appellate Court has come to a clear finding 
that this Plot No. 219 belongs to the plaint- 
iff and has also come to a finding that. 
the plaintiff afler the batwara from the 
Collector obtained delivery of possessiom 
of his batwara patti through the Collectorate: 
on February 23, 1921. Therefore, the 
title and possession of the plaintiff were 
established on that date. The present suit 
having been filed on February 8, 1933, 
this action was prima facie within time 
unless the defendants could show thaw 
they had acquired title to this plot and! 
were in possession under such title. Thi: 
the defendants purported to do by alleging: 
settlement from one Jamuna Prasad, ar 
ex-co-proprietor ofthe original tauzi os 
payment of salami; and their further cas 
is that after the settlement the defendants 
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came into possession of this plot and 
began to cultivate it and ever since 
they have been cultivating it. They relied 
upon their adverse possession in the 
alternative. 

The two Couris of fact have concur- 
rently disbelieved the story of settlement 
but notwithstanding that the trial Court 
found that the defendants “have been in 
open, continugus and adverse possession 
of the land for more than 12 years”. The 
Appellate Gourt, however, has given its 
finding in these terms : f 

“Manifestly he has taken advantage of the con- 
tiguity of this plot to convert the disputed pokhar to 
his own usee by growing crops thereon. The defen- 
dants are, therefore, clearly trespassers, and as 
such, are liabletobe evicted. No doubt the defen- 
dants have examined their witnesses but in my 
judgment their statements at best go to show only 
that the defendants have been in possession of the 
suit land so far as the culturable portion is con- 
cerned for some years put these hardly go to 
establish that the defendants have been possessing 
Jata lands for over the statutory period of limita- 
ion. 

Ordinarily this is a finding cf fact which 
is binding on this Courtin second appeal 
but I was not satisfied with this finding 
because the learned Judge in appeal has 
not categorically made reference to the 
settlements of the witnesses of the defend- 
ants whom he purported to disbelieve, 
nor did he make any reference to the wit- 
nesses of the plaintiff on the question of 
Possession. I, therefore, looked into the 
evidencein the case myself and I am 
satisfied that it is not open to me to inter- 
fere with the finding of fact however 
unsatisfactory it may at first sight appear 
to be, but, under the circumstances I 
disallow the claim for mesne profits. The 
result isthat the appeal is dismissed sub- 
ject to this, that ths claim for mesne profits 
is disallowed. There will be no order for 
costs in this Court. 


D. Appeal dismissed, 





CALCUTTA HIGH COURT 
Civil Rule No. 1469 of 1936 
April 7, 1937 
. B. K. MUKHERIEA, J. 
MUHAMMAD IBRAHIM— PETITIONER 


VETSUS ; 
MUHAMMAD ABDUL BASHAR— 
: OPPOSITE Party 

Guardians and Wards Act (VIII of 1890)—Distress 
warrant on minor to recover sum due to ex-guardian 
—Whether can be issued by Court. 

The Guardians and Wards -Act does not contain 
any provision empowering the Court to issue a dis- 
tress warrant on a minor to recover from him an 
amount alleged to be due by him to the ex-guardian. 
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`C. R. from an order of the District Judge, 
24-Parganas, dated September 7 and 21, 
1936. 

Mr. Shyama Charan Mitra, for the Peti- 
tioner. 

Mr. Nalini K. Mukherji, for the Opposite 
Party. | 

‘Order.—This ‘Rule is issued upon an 
application under s. 115, Civil Procedure 
Code, and is directed against an order pass- 
ed by the District Judge of 24-Parganas 
on September 21, 1936, issuing distress 
warrant upon the petitioner who is a minor 
to ‘recover from him a sum of Rs. 445-5-0 
alleged to be due by him to the ex- 
guardian who is the opposite party in this 
case and whois a Pleader practising in the 
Alipore Court. Ib appears that originally 
one Hanifa Bibi was appointed guardian 
of the infant. Later on, on June 13, 
1934, this Hanifa Bibi was removed and in 
her place the Pleader opposite party was 
appointed guardian against this order 
appointing the opposite party as guardian. 
an appeal was taken to this Oourt. On 
May 31, 1934, this Court set aside the 
order of the District Judge appointing the 
opposite party as guardian and held that 
having regard to the age and intelligence 
of the minor. it was not necessary to 
appoint a guardian at all. The opposite 
party thus ceased to be guardian and on 
July 9, 1936, the petitioner filed an 
application praying that the ex-guardian 
might be directed to submit amounts in 
respect of his dealings with the peti- 
tioner’s estate. 

On August 6, 1936, the ex-guardian 
did file some accounts and the matter was 
ultimately set down for hearing on 
August 26, 1936. On that date neither the 
minor nor his guardian appeared and the 
Court passed order to this effect: “No 
appearance on either side (12-30 p. m.). 
The accounts are filed and the matter 
closed”. The guardian, it is stated, did not 
file accounts from August 1935, but fur- 
nished accounts from August 1936. Soa 
day after, that is to say on August 27, 
1936, tha minor tiled a petition for rea- 
sons stated therein that the ex-guardian 
might be directed to submit proper 
accounts from August 1935 with necessary 
details of expenditure incurred by him. 
The application was simply directed to be 
filed with a note that the ex-minor did 
not appear on the previous day. Then on 
September 7, 1936, a notice was issued 
on ex-minor directing him to deposit the 
‘sum of Rs. 445-5-0 in the Court, this 
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amount being due by the minor to the ex- 
guardian on the basis of the accounts 
submitted by the latter. The minor again 
filed a petition on September 19, 1936, 
in which he stated that if proper accounts 
were taken from the ex-guardian that 
sum would not be due to the guardian but 
on the contrary a sum of Rs. 6,000 would 
be due to the minor petitioner from the 
ex-guardian. But this application was 
not considered and on September 21, 
1936, the learned Judge passed the order 
issuing a distress warrant upon the peti- 
tioner, against which this Rule is directed. 

The point for consideration in this Rule 
is whether this order passed by the Dis- 
trict Judge is with or without jurisdiction. 
The learned Advocate for the petitioner 
has contended before me that there is no 
provision in the Guardians and Wards Act 
empowering the Court to pasa such an 
order. I asked the learned Advocate for 
the opposite party to satisfy me as to 
whether there is any provision in the Act 
which may empower the Court to pass an 
order like this. He invokes the supple- 
mentary jurisdiction whereby the Court 
can exercise certain powers under the 
provisions of s. 43, Guardians and Wards 
Act. But reading that section carefully I 
am unable to hold that the section really 
helps the opposite party in this case. I 
myself went through the provisions of the 
Act and failed to find out any section 
under which an order of this description 
could be passed. In my opinion the order 
is without jurisdiction and must be set 
aside, 

The Rule is accordingly made absolute. 
No order is made as to costs. I express 
no opinicn as to the merits of the contro- 
versy between tke minor and the ex- 
guardian, who can prosecute their respec 
tive rights under law, in such way as they 
are advised. 

N. Rule made absolute. 


PATNA HIGH COURT 
Death Reference No. 36 and Criminal 
Appeal No. 241 of 1936 
November 11, 1936 
ROWLAND AND MADAN, JJ. 
EMPEROR—Prosgovtor 
versus 
BAHARUDDIN—Accuszp 
Criminal Procedure Code (Act V of 1898), s. 512— 
Recording of depositions of witness for purposes of 
being used against absconding accused—Procedure— 
Criminal trial—Appeal—Testimony of witnesses not 
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shaken — Value of appreciation of evidence by 
Court actually hearing it. ; 
Where a witness ie examined ata criminal trial, 
his depositions cannot be subsequently used at the 
trial of another accused who is absconding, if the 
procedure laid down ins. 512, Oriminal Procedure, 
Code, is not observed. It is not the Jaw that for 
the purpose of being used unders. 512, the deposi- 
tions of witnesses must be recorded over again in a 
separate proceeding. It will suffice if at the com- 
mencement of the hearing the prosecutor brings to 
the notice of the Court the fact that such a per- 
son is absconding, examines a witness or witnesses 
to prove that fact and obtains a direction of the 
Court that the evidence about to be staken is being, 
taken forthe purpose of being used, if necessary, 
against the absconder under s. 512 as well as against 
the person present and under trial. Ghurubin v. 
Queen-Empress (1) and Sheoraj v. Emperor (2), refer- 
red to. [p 232, col. 2] 
` Itis regrettable that so often in cases where an 
accused person is tried and other accused persons are 
absconding, it is subsequently found that no proper 
steps have been taken atthe time of the former trial 
to prevent necessary evidence from being lost by 
death of the witnessee or otherwise. [ibid] | 
Where the record does not show that the testimony 
of witnesses is materially shaken, weight must be 
attached tothe appreciation of the evidence by the 
Oourt which actually heard it. [p. 233, col. 1.] a 
Death Ref. made by the Sessions Judge, 
Santal Parganas, Dumka, dated Septembér 
22, 1936. 
The Assistant Government Advocate, for 
the Crown. a 
Mr. S. A. Manzar. for the Accused. 
Rowland, J.—This is a reference by the 
Sessions Judge of Santal Parganas for con- 
firmation of the sentence of death passed 
under s. 302, Penal Code, on Baharuddin 
alias Bahardi Shaikh, convicted of the 
murder of Noor Muhammad. The prisoner 
has also appealed from his conviction. The 
crime is said fo have been committed on 
the evening of Monday, May 23, 1932, by 
the accused and two other persons Bara 
Raju and Chhota Raju. Of these Bara 
Raju was arrested not long after the crime 
and was tried and convicted. Chhotta 
Raju has not yet been arrested. The pri- 
soner was: arrested on April 27, 1936. ' 
Tne deceased was son of Samardi or 
Samaruddin Momin of village Gaganpahari, 
Police Station Pakaur, and was living in 
his father’s house. He was in the habit 
of going out in the evenings to music par- 
ties in company with Bara Raju, Chhota 
Raju and the prisoner with whome he was 
outwardly at least on good terms. It is the 


. prosecution case that on May 23, at about 


candle light time Ohhota Raju called Noor 
Muhammad who went with him, a drinking 
party bad been arranged consisting of the 
two Rajus, the prisoner and Noor Muham- 
mad. Toddy was brought for them by 
thé- witnesses Jerat and Waris, and thg 
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party all drank together. Then a scuffle 
arose, Bara Raju, Chhota Raju and the 
Prisoner attacking Noor Muhammad. The 
Prisoner cut the throat of Noor Muhammad. 
Subsequently the body was thrown in the 
river Katasi, about a mile away to the 
north. It is certain from the evidence of 
Samaruddin and other witnesses that Noor 
Muhammad was not seen alive after May 
23. The family were apparently not parti- 
cularly anxious on the Tuesday, but serious 
inquiries were made on Wednesday, May 
25, which did not lead to any clue. On 
Thursday, May 26, Samaruddin accompanied 
by Chaukidar Parbati went to the Police 
Station and reported the absence of his 
son. He again went to the Police Station 
the following day, May 27, and informed 
the Sub-Inspector of a clue that he had 
obtained from Mohar Shaikh. This Mohar 
was not availble as a witness in the present 
proceedings, it being in evidence that he 
died about two years ago. The Police took 
no action beyond making an entry in the 
station diary on Samaruddin’s report of 
the 27th. Thereafter Samaruddin obtained 
a further clue from Munshi Momin in con- 
sequence of which he went to the Police 
Station again on Sunday, May 29, -and 
laid a first information of murder against 
Turab, Chhota Raju, Bara Raju and 
Baharuddin. 

“The Munshi who gave the clue referred 
to in this first information died before the 
trial of the prisoner but had been examined 
in the Committing Magistrate's Court. His 
deposition has been taken in evidence under 
8. 33, Evidence Act. The substance of his 
deposition is that late at night on 
Monday he saw Turab Biswas, Bara Raju, 
Chhota Raju, the prisoner, and Sulaiman 
going towards the river Katasi and that 
Turab was carrying a heavy bundle on 
his head. There. was no cross-examina- 
tion in the commitment proceedings, and 
we have, therefore, no material on this re- 
cord for testing the veracity of Shaikh 
Momin. It may, however, be significant 
that from the day that Munshi made that 
statement to Samaruddin the accused was 
missing from the village. The Sub-Inspec- 
tor tookup investigation and on the same 
day obtained the statement of Jerat, one of 
the witnesses put forward by the prosecution 
to prove the crime. It was on May 30, that 
chaukidars found the body lying in the 
bed of the river Katasi, which suggests 
that it had in fact been taken in the direc- 
tion previously indicated by Munshi. The 
discovery was reported to the Sub-Inspector 
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who held inquest on 31st. The dead body 
was tied up in a black striped chadar cloth 
twisted twice round the neck, the throat 
was cut, and there were two marks of 
injury on the chest. These latter injuries 
are described by the Sub-Assistant Sur- 
geon who held the post mortem examin- 
ation, as contusion marks and lacerated 
wound, both superficial ; but the injury to 
the neck wasa wide gaping wound right 
across the throat separating all the struc- 
tures ap to the vertebral column and was 
the cause of death. The other eye-witness 
Waris was not examined till June 10. He 
left the village on Saturday (May 28) and 
explains his absence by saying that he had 
gone to Pindatola in search of employment. 
The direct evidence of the crime is only 
that given by Jerat and Waris. The pro- 
secution has sought to corroborate their 
evidence by proving that they made state- 
ments similar to those now made in Oourt 
very shortly after the alleged occurrence: 
secondly, by corroborative evidence as to 
the toddy drinking party ; and thirdly, by 
the deposition of Munshi that on Monday 
night he saw Chhota Raju, Bara Raju and 
the prisoner going at night with Turab and 
Sulaiman and that Turab was carrying a 
heavy bundle on his head. : 

The defence isa plea of innocence and 
of ignorance as to the murder. In argument 
it is contended that the evidence of the 
principal witnesses is unsatisfactory, im-- 
probable and discrepant, and that the 
prosecution have failed to prove the motive 
for thecrime. Asregards motive, the pro- 
secution have not set up any allegation of 
enmity between this accused and deceased. 
But the deceased had been in the service 
of Turab Biswas, a near neighbour of 
accused, and had left rather suddenly. 
There was a suspicion (to say the least) of 
intrigue between deceased and the wife of 
Turab ; and the view taken by the Sessions 
Judge is that the accused with Bara Raju 
and Ohhota Raju did the murder at the 
instigation of Turab. Turab was tried and 
acquitted in 1932, there being no direct 
evidence against him and the circumstan- 
tial evidence being insufficient. But that 
does not disprove the existence of a possi- 
ble motive which is indicated by the evi- 
dence and might well have led to the com- 
mission of the crime. 

We have examined the evidence of the 
two eye-witnesses Jerat and Waris. No 
motive is assigned which might induce 
these youths wilfully to perjure themselves 
and the depositions give the impression of 
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being the genuine testimony of persons 
who are trying to relate a true story to the 
best of their recollection. There is no 
reason at all to doubt that the first part 
oi their story is correct, namely that they 
were sent to bring toddy from a shop in 
another village by Bara Raju and the pri- 
soner. The toddy seller Jotin confirms 
that Jerat made this purchase and Parbati 
Chaukidar says he met them on the way 
and was told their errand. Mr. Manzar for 
the defence raised a point regarding this 
conversation of May 23, namely why was 
nothing said of it by Parbati to Samarnddin 
when they went to the Police Station on 
26th ? But it does not appear to have been 
thought at that time that the incident had 
any connection with Noor Muhammad's dis- 
appearance; and Parbati’s silence about 
it on 26th does not thercfore discredit his 
subsequent statement. We have it from 
Leta Bibi (P. W. No. 2), mother of the 
deceased, that on the night of occurrence 
Chhota Raju called at her house for Noor 
Muhammad and they went away ‘together. 
Similar evidence is given by Heytan Bibi, 
widow of deceased’s brother Bahalim .and 


by Kismat Bewa, sister of Samaruddin. ` 


But it is suggested that Samaruddin was 
unable to tell the Gub-Inspector the name 
of the person with whom Noor Muhammad 
had gone out, till May 27, when he made 
- his second report after getting a clue from 
Mohan Shaikh. 

The reports of May 26 and 27, are not on 
the record of this case, having ap- 
parently by some mistake been des- 
troyed: but they are summarised in the 
judgment of the earlier trial which has 
been exhibited, and in the interests of 
accused we have allowed Mr. Manzar to 
make use of what is there stated. Ohbhota 
Raju’s name does not appear to hava 
been mentioned on May 26, but there 
was a reference in the report of that 
date to music parties and Samarud- 
din appears to have been at the time 
of making that report under the impres- 
sion that deceased had gone to such 
a party though it is not expressly stated. 
The evidence of the women is, therefore, 
not altogether discredited by the absence 
of the name of Chhota Raju in the report 
of May 26, and I believe they have 
deposed truthfully. It is unfortunate that 
we have not evidence of Mohar -Shaikh 
from whom Samaruddin got the clue 
which led to his second report on May 
97: Mohar was examined at- the trial of 
Bara Raju in 1932, but his depositions 
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cannot be used, the procedure laid down in 
8.512, Criminal Procedure Code, not having 
been taken : see Ghurubin.v. Queen-Empress 
(1) and Sheoraj v. -Emperor (2). It is. 
regrettable that so often in cases.where 
an accused person is tried and- other 
Pers:ns accused are absconding, it is sub- 
sequently found that no proper steps. have 
been taken at the time of the former trial 
to prevent necessary evidence from-being 
lost by death of the witnesses or other- 
wise. Ido not understand it to be laid 
down by the Judges in Sheoraj v. Emperor 
(2), nor is it in my view the law that for 
the purpose of being used ugder s. 512 
the depositions of witnesses must be 
recorded over again in a separate pro- 
ceeding. lt will suffice if at the com- 
mencement of the hearing the prosecutor 
brings to the notice of the Court the fact 
that such a person is absconding, examines. 
a witness or witnesses to prove that fact 
and obtains a direction of the Court that the 
evidence about to be taken is being taken for 
the purpose of being used, if necessary, 
against the absconder under s. 512 as well 
as against the person present and under 
trial. ; 

As regards the occurrence, the, witness- 
es Jerat and Waris say that after all the 
six persons had drunk toddy together, 
Chhota Raju, Bara Raju and the prisoner 
attacked Noor Mohammad. At this stage 
Jerat fied but Waris remained. Jerat 
heard Noor Mohammad cry oat that he 
was being murdered and Waris actually 
saw Baharuddin cut Noor Mobammad’s 
throat. Then he, too, fied. Baharuddin 
and Bara Raju threatened to, kill the 
witnesses if they disslosed what they 
had seen and on the same night. they 
also promised. Jerat Rs. 20 if he kept 
the matter secret. It is argued that itis 
unlikely thatthe murderers would commit 
the crime in the presence of witnesses and 
that the probabilities are therefure .in 
favour of Jerat and Waris not being genuine 
eye-witnesses but persons. who profess. to 
have seen matters which did. not take 
place in their presence. The argument from 
probability though somewhat speculative, 
deserves consideration; but it fust be 
remembered that the murderers had taken 
liquor and considerations of caution may 
well have weighed less with them in that 
state.. Further they may have counted on 
the influence of fear to close the mouths 

(1) 100 1097, 


(2) 48 A 375; 96 Ind. Cas, 122; A I R 1926 AH. 340; 
27 Or. Ld 874; 24 A L J 394. 
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of Jerat and Waris more effectively if they 
saw for themselves what dangerous people 
Baharuddin and his companions , were. 
The disappearance of Waris from the 
village for ten days when the inquiry 
commenced may be an indication that he 
‘was so terrorised. On the whole Id) not 
think that thé argument from prohability 
diseredits the evidence. ` to gs 

“As regards the discrepancies, we have 
‘been, through the entire evidence of these 
two witnesses, and it has ‘been examined 
at length in the judgment of ‘the learned 
Sessions Judge. It is on the whole con- 
sistent, and if itis bornein mind that the 
incidents’ deposed to took place more than 
"four years, ago, itis to be expected that 
thére would be some slight discrepancies on 
minor points. There is, however, no serious 
conflict between the evidence of Jerat and 
that of Waris nor any material develop- 
ment inthe story told by them now as 
compared with what they gave out at the 
éarlicr stages. 

` In the result, the record does not show 
that the testimony of Jerat and War's is 
materially shaken. In a. case of this sort 
‘weight must be.attached to the apprecia- 
tion of the evidence by the Oourt which 
actually heard it. It is, therefore, of import- 


ance to note that not only “the Sessions. 


Judge but all’ four assessors accepted the 
evidence of these witnesses and found the 
prisoner guilty of the crime. I agree with 
that appreciation of the evidence. I would 
‘affirm the conviction, dismiss the appeal, 


accept the reference and confirm the 
sentence of death. 

Madan, J.—I agree. 

D. l Death sentence confirmed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1057 of 1934 
January 25, 1937 
VENKATARAMANA Rao, J. 
KURI VENKOBA CHAR— 
APPELLANT 
versus a. 
KURI SaNJIVAPPA—ResponDENT 


Vendor and purchaser—Contract for sale of land. 


—Faitlure of—Penalty—Forfeiture of deposit— 
: Default.by purchaser—Vendor, if can retain deposit 
paid under contract—Rule of English Law—Ap- 
pray in iIndia—Conditions for applicability— 
' Deposit, when in nature of penalty. 
It is a well-understood principle of English Law 
that -where under a contract of sale of landa sum 
.of money is paid as deposit, the vendor is entitled 
to retain the same if thecontract goes off by default 
of the purchaser. This principle of English Law 
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should be applied to Indie. For the application of 
the rule of English Law as to forfeiture of deposit, 
it must be unmistakably clear from the contract 
that the sum forfeited was paid or deposited as a 
deposit; it must be a deposit proper. - There may 
be cases where the Courts may find that the amount 
of the deposit or payment in advance is so great 
in comparison with the amount payable under, the 
contract, that the parties cannot have intended it 
as amere security for performance, but rather as 
a punishment for non-performance of the contract, 
and in those cases the Court may doubtless refuse 
to allow the retention of the whole of the deposit; 
but where there is no such disproportion and no- 
thing unreasonable in regarding the deposit as 
security, then the defaulter will not be allowed to 
recover back what he has paid on an express 
stipulation thatit shall be forfeited in the event of 
default, Natesa Iyer v. Appavu Padayachi (2), 
followed. y 

(Case-law discussed.) 

B. C.A. againss the decree of the Diss 
trict Judge, Bellary, in A. S. No. 56 of 
1933. 

Mr. A.C. Sampath Iyengar, for the Appel- 
lant. 

Mr. K. Srinivasa Rao, for the Respond- 
ent. 

Judgment,—Tne main question argued 
in this second appeal is whether the 
Plaintiff is entitled to retain the sum of 
Rs. 1,500 paid by the defendant under a 
contract of sale. The said contract was 
entered into on September 19, 1930, in 
and by which certain lands of the plaintiff 
were agreed to be sold to the defendants 
for asum of Rs. 3,000. The terms of the 
contract were embodied in a karar 
between the parties. Exhibit A was exe- 
cuted by the defendant in favour of the 
plaintiff and Ex. I which is a counterpart 
was executed by the plaintiff in favour of 
the defendant. There isno difference in 
regard to the terms in both these documents. 
Exhibit A runs thus: 

“In the presence of some mediators I have settled 
the sale price ofthe land mentioned hereunder at 
Rs. 3,000 (Rupees three thousand). Out of the 
said amount, I have paid in - cash thie day a 
sum of Rs 1,600 (Rupees fifteen hundred) ag 
advance and J have taken possession of the said 
land from now. I shall pay the remaining entire 
amount of Rs. 1,500 (Rupees fifteen hundered) to- 
gether with interest thereon from this day at 
Re. l(one Rupee) per cent. per mensem by 15th 
Vaisagha Suddha of the year Prajothpathi (May 
2, 1931), and I shall get the deed of sale executed 
in respect of this land at my own expense, If Į 
should fail to pay the said amount on the 
prescribed date, the amount of Re. 1,500 paid 
‘as advance shall become forfeited and you shall 
be entitled to take possession of your land. 
rc have no rights whatever to the said 
and. A : 

In pursuance of the said agreement 
Rs. 1,500 was paid on the date of the con- 
tract and the lands were put in passession 
of the defendant. The defendant did not 
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pay the balance of the purchase money 
Rs. 1,500 according to the plaintiff on 
May 2, 1931, and, therefore, he sent a regis- 
tered notice on or about May 19, 1931, in 
and by which he called upon the defendant 
to deliver possession of the land with- 
in eight days from the receipt of the 
notice The defendant failed to deliver 
possession. Thereupon the plaintiff insti- 
tuted the present suit, for recovery of pos- 
session ofthe lands and for damages 
for use and occupation for 1931-32 which 
was estimated at Rs. 50 and for damages 
till delivery of possession. The main de- 
fence of the defendant was that he did 
pay the balance of the purchase money by 
the execution of a mortgage of some of 
hislands to one Ramachar of Kosgi under 
an agreement with the said Ramachar 
that he should pay the said sum of 
Rs. 1,500 to the plaintiff within the time 
stipulated in the agreement, that the 
plaintiff obtained the transfer of the said 
mortgage and, therefore, he had fulfilled 
his part ofthe contract. A further plea 
was taken which is thus formulated in 
para. 9of the written statement: 

“Without prejudice to the foregoing pleas, the 
defendant submits that the forfeiture clause in 
the said agreement is a penalty, and cannot, there- 


fore, be enforced. Thesuit for the recovery of the 
land is, therefore, not maintainable.” 


The learned District Munsif who tried 
the suit came to the conclusion that the 
balance of the consideration was paid by 
the defendant as contended. Therefore, 
he dismissed the plaintiff's suit. On appeal 
the learned District Judge did not give 
a definite finding as regardsthe transfer 
of the mortgage and was ofthe opinion 
that the transfer should not be held as 
‘equivalent to Rs. 1,500 payable in cash by 
the defendant, however, he held that the 
forfeiture clause wasa penal one and that 
the amount forfeited was out of all pro- 
portion to the total consideration and, 
therefore, he gave a nominal compensation 
of Rs. 100 and gave a decree for posses- 
sion of the lands subject to the payment 
by the plaintiff of Rs. 1,300 deducting the 
sum of Rs. 100 for compensation and 
Rs. 100 for mesne profits. When the 
matter cameup for hearing before me on 
March 10, 1936, I called for a revised 
finding in regard to the transfer of the 
mortgage and the alleged payment of the 
balance of consideration as pleaded by the 
defendant. The learned District Judge 
has now returned a finding that the 
balance of consideration was not paid as 
contended by the „defendant. This being 
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a finding of fact, it cannot be chal- 
lenged in second appeal. Butthe ques- 


tion still remains whether the decree 
passed by the learned District Judge 
is correct. It is contended by Mr. Sampath 
Iyengar that the learned Judge ought not 
to have directed the returu of the said . 
sum of Rs. 1,500, as according to the terms 
of the contrac',it must be deemed to have 
been forfeited. His argument is that the 
said sum of Rs 1,500 is by way of deposit 
and asthe defendant has committed de- 
fault inthe performance ofthe contract, 
the plaintiff is entitled to retain the same. 
It is a well-understood princlple of English 
Law that where under a contraet of sale 
of land a sum of money is paid as deposit 
the vendor is entitled to retain the same 
if the contract goes off by default: of the 
purchaser. 

This principle was laid down in Howe 
v. Smith (1) this being considered as a 
leading decision on this branch of law. 
The basis of the decision is that a sum, 
paid as a deposit is a guarantee for 
the performance of the contract. As ex- 
plained by Bowen, L. J 

“A deposit, if nothing moré is said about it, is, 
according to the ordinary interpretation of busi- 


ness men, a security for the completion of the pur 


chase. 

As he again observes: 

“The question asto the right of the purchaser 
to the return of the deposit money must, in each 
case, be a question of the conditions of the con- 
tract.” 


In principle it ought to be so, because of 
course persons may make exactly what 
bargain they please as to what is to be 
done with themoney deposited. In Natesa 
Iyer v. Appavu Padayachi (2) the question 
arose whether this principle of English Law 
should be applied toIndia. The majority 
of the Judges who composed the Full 
Bench, Sir Arnold White, O. J., and 
Miller, J., took the view that it would 
apply, but Sadasiva Iyer, J., took a differ- 
ent view. I am, therefore, bound by the 
decision of the majority. I may, in passing, 
observe that this principle was applied by 
Lord Shaw toa case which went tothe 
Privy Council from India: Vide Chiranjit 
Singh v. Har Swarup (3). In the said 
Full Bench decision which relatede to a 
contract for sale of lands a sum of 

D Pa NIN Seg L J Oh. 1055; 50L T 
5T 38 M178; 19 Ind. Oas. 462; A IR 1915 Mad 
896; 24M L J 488; (1913M W N 341; 13 ML T 


391. 

3) 50 M L J 629; 94 Ind. Cas. 782; A I R 1926 PC 
1.63 L W 172;3 Ó W N 168; (1926) M W N 145; 24 A 
L J 248 (P Q). 


1938 


Rs, 4,000 was paid as advance, the pur- 
chase price being Rs. 41,000 and one of 
the terms of the contract was that in 
default by the purchaser the deposit should 
be forfeited. When the matter came 
before a Bench, Wallis and Sankaran 
Nair, JJ., differed, Wallis, J., holding 
that the deposit is liable to be forfeited, 
Sankaran Nair, J., taking a different view. 
The Full Bench by a mejority affirmed the 
decision of Wallis, J., following the prin- 
ciple of the: decision in Howe v. Smith (1). 
But they also enunciated another principle. 
Ik D thas stated by Miller, J., at page 
:187: 

“There thay be cases where the Courts may 
find that the amount of the deposit or payment 


in advance is so great in comparison with the 
amount payable under the contract, that the 


parties cannot have intended it as a mere security. 


for performance, but rather as a punishment for 
non-performance of the contract, and in those 
cases the Court may doubtless refuse to allow 
the retention of the whole of the deposit; but 
where there is no such disproportion and nothing 
unreasonable in regarding the deposit as security, 
then the defaulter will not be allowed to re- 
cover back what hehas paidon an express stipa- 
lation that it shall be forfeited in theevent of 
default. This is the role which was accepted in 
Manian Patter v. Madras Railway Co. (4) as being 
in accordance withthe English cases, and itis a 
tule which I am prepared to accept as being obviously 
calculated to do justice.” 

Arnold White, O. J.. at page 186*, ob- 
‘serves; 

“In In re Dagenham Ex parte Thames Dock Co. 
Hules (5), where it was held the vendor could not 
retain the deposit, the deposit was half the purchase 
"money. There, as Wallis, J., points out, the amount 
was’ so large as to take it out of the ordinary class 
of deposits, There is certainly nothing extraordi- 
Rary ina 10 per cent, deposit under an agreement 
for the sale of land,” 

The view of Wallis, J..is found stated 
in Nutesa Iverv. Appavu Padayachi (6) at 
page 330{. Seshagiri Iyer, J., in Orr v, 
Uhitha Chinna yegappa Chetti, 23 Ind. Cas. 
318 (7) auderstood the Full Bench decision 
as laying down the said principle. At 
page 320 of Orr v. Chitha Chinna Yegappa 
Chetti, 28 Ind. Cas. 318 (7) he observes 
thus: 
~ “The reference to In re Dagenham Ex parte Thames 
‘Dock Co., Hules (5) shows that the reasonableness 
of the amount is one of the factors in deter- 
mining whether there was a deposit in reality, 
although it goes by that name in the con- 
tract. If the amount is very large, naturally 


(4) 29 M 118; 16 M L J 37. 
ant? (1873) 8 Oh. A 1022; 43 L J Oh. 261; 21 W R 


(6) 33 M 375; 3 Ind. Oas. 941; 20 M L J 230, 

(7) 17 M L T 229; 28 Ind. Oas. 918; A I R 1916 
Mad. 584; (1915) M W N 249. 

*Page of 33 M.—[ Ed | 

tPages of (1884) 27 Oh. D—[Ed.] 
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the Courts would be unwilling to hold that it was 
by way of deposit that the money was originally 
paid.” 

This also accords with the rule of 
English Law as stated in Leake on Oon- 
tracts, Edition 7 at pages 70 and 71. 

“So long as the vendor is willing to complete 
and the purchaser is not entitled to rescind, the 
former may retain the deposit; or if the purchaser 
is in default, and the vendor rescinds on that ground 
or if by theterms of the contract it is forfeited by 
an event which putsan end to the contract. 
Where the sum liable to forfeiture bears an 
excessively high proportion to the total purchase 
money, the Court will treat it as a penalty and 
grant relief accordingly.” 


16 is, therefore, thus clear that for the 
application of the ruleof Englisk Law as 
to forfeiture of deposit, it must be unmis- 
takably clear from the contract that the 
sum forfeited was paid or deposited as a 
deposit; “it must be a deposit proper” to 
use the language of Lord Dunedin in 
Mayson v, Clouet (8), at p. 986* where the 
learned Lord referring to Howe v. Smith 
(1), observes : 

“Tf the learned Judges had held that the deposit 


was only part payment and not a deposit proper, 
they would have ordered its return.” 


Therefore the question in this case is, 
was the sum of Rs. 1,500 paid as a deposit ? 
No doubt the term used is ‘advance’ but 
that does not conclude the matter though 
it may go long way in determining the 
intention of the parties. Still it has to be 
ascertained what the intention of the 
parties was. Dealing with reference to a 
contract for the sale of goods Jackson, J. re- 
marked on the use of the word in the 
contract before him thus, in Desu Ratamma 
v, Krishnamurthy (9), at p.427 : 

“It would be indeed hazardous to infer that in the 
Kistna District where a vendor accepts what he 
calls ‘advance’, he is taking a deposit clothed with 
all the implications which that term has acquired 
in the West through the course of European 
civilization.” 

As observed by Seshagiri Iyer, J. in 
Orr v. Chitha Chinna Yegappa Chetti, 28 
Ind. Cas. 318 (7), in spite of the use of the 
term ‘deposit’ the Court can come to the 
conclusion that it was not given as deposit 
in the strict sense of the term. It will be seen 
from this contract that what was paid as 
advance was half the purchase money and 
the reference to the payment is prefaced 
by stating that this sum is paid out of the 
total sum of the purchase money, Rs. 3,000, 


(8) (1924) A 0980; 93 L J PO 237; 131 L T 645; 
40 T L R 678. 

(9) 54 ML J 40;108 Ind. Cas, 482: AIR 1928 
Mad. 326; 27 L W 639. B 

#Page of (1924) A 0.—[Ed. 

4Page of 54 M.L Siea 
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and the balance of Rs. 1,500 is referred to 
as the remaining entire amount. Tne said 
balance is payable with interest. Posses- 
sion has been delivered under the terms of 
the contract and the penalty for non-pay- 
‘ ment of the balance’ of purchase money is 
surrender of possession and. forfeiture of 
tthe said sum of Rs. 1,500. Therefore on 
a fair construction of the contract it seems 
to be clear that the parties cannot have 
intended that the sum of Rs. 1,500 was a 
mere security for performance of the con- 
tract but that they intended the forfeiture 
rather as punishment for non-performance 
‘of the contract. The case in In re 
Dagenham Ex parte Thames Dock Co., Hules 
(5), is very analogous to the present 
‘gave for ‘the fact that the térm ‘advance’ 
‘does not occur in the contract in that case. 
There was a contract of sale under which 
the Dagenham Dock Co. agreéd to pur- 
‘chase certain properties from Hules. Under 
the terms of the contract, £4,000 was the 
sale price of which £2,000 was to be paid 
on the execution of the agreement wnere- 
upon the company must be let into posses- 
sion and the remaining £2,000, with 
interest from the date of the agreement, 
was to be paid on November 1, 1865, 
when the purchase was to be completed. 
The agreement further contained a clause 
providing that on failure to pay on the 
due date, the vendor has the right tore- 
enter and repossess the land withous the 
obligation to return any portion of the 
£2,000 paid or interest thereon’ which 
should be absolutely forfeited to the vendor. 
£2,000 was paid on the execution of the 
-agreement and the company was let into 
possession. The company committed 
default in the payment of the purchase 
money and the vendor sued for possession. 
James, L. J. was of the opinion that it 
was a clear case of a mere penalty for non- 
payment of the purchase money and 
‘Mellish, L. J. concurred in thé said opinion 


-and observed thus : 

“When you look at the last agreement, if pro- 
vides that if the whole £2,000. with interest, or 
any part of it, however small, remains unpaid 
after a cortain day, then the company shall forfeit 
the land and the’portion of the purchase money 
which they have paid. It appears to me that 
this-is clearly in the nature of a penalty, from 
which the Court will relieve.” f 


As in that case, there can be no doubt 
‘that the forfeiture clause in the contract 
Ex. A in this case is in the nature ofa 
penalty, from which the defendant -is 
entitled to be relieved.. Mr. - Sampath 
Iyengar relied on some cases to show that 
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the amount of money deposited ought not 
to be taken into consideration in determin- 
ing the questioa whether it is liabie to be 
forfeited in default by ‘the purchaser. 
I quite agree. .But it is an element to be 
considered in determining -whether under 
the contract the sum was paid as deposit. 


‘And if. after such consideration it is un- 


mistakably clear that the -amount paid 
was ‘paid only as a deposit with the inten- 
tion that it should serve as’ security for 
the performance of the contract,-+he parties 
must be held to be bound to their-bargain. 
In Sprague v. Booth (10), one of-the cases 
relied on by Mr. Sampath Iyengar, there 
was a deposit of £2,50,U00 but it will be seen 
that’ the purchase price was 10 million 
potinds. Therefore thera was no, such dis- 
proportion to the purchase money. and 


‘nothing unreasonable in regarding the 


deposit as security. Similarly in „Mayson 
v. Clouet (8), the deposit was a sum of 
£25,000 and the price was #£2,50,000. 
Thus the deposit was only 10 per cent. of the 
purchase money. In Bishenchand v. Radha 
Kishen (11), no doubt the sum deposited 
was more than half the purchase money. But 


the learned Judges construed the said 


amount as a deposit and not as a mere part 
payment. Mr. Sampath Iyengar has since 
brought to my notice a decision of Madha- 
van Nair and Stodart, JJ. in A. S. No. 489 
of 1930 and 159 and 212 of 1934. Lt will be 
seen on a reference to the facts of the case 
that the amount was expressly deposited as 
security “for acting in all things under the 
karar” in that suit and it was expressly 
stipulated that “the whole of the deposit 
or the portion that may be necessary 
therefor be taken either as fine or loss.” 
There was thus an express stipulation 
that the amount was mainly intended as 
security for the performance of the con- 


‘tract and’ it therefore came within the 


principle of Howe v. Smith (1). It seems to 
me, therefore, that the decision of the 
learned District Judgé is correct. In the 
result the second appeal fails but I make 
no order as to costs. As per the order of 
Bara, J. the sum of Rs. 800 or such sum 
as may be payable hasto be paid with. in- 
terest at 6 per cent. from April Þ, 1934. 
Leave refused. 
N.-D Appeal dismissed. 


(10) (1909) A O 576; 18 LIP O 164; lOLL T 
11 ` 3 : 


. 1) 19 A 489; A W N 1897, 123, 
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PATNA HIGH. COURT 
Civil Appeal No. 516 of 1935 
September 2, 1937 
ROWLAND, J. > 
KUNJ BIHARI THAKUR AND OTHERS 
—APPELLANTS 


E versus 
UMASHANKAR PRASAD AND OTHERS 


— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss. 116, 44(c), 
Ch. VI—‘Term of years” ins, 116, whether includes 
verbal lease for one year—Tenant inducted on zirat 
land under such lease for one year—Whether becomes 
non-occupancy raiyat—Ch. VI, applicability to 
such case—Ejectment under s. 44 (c)—Second appeal— 
Lower Appellate Court recording finding of fact— 
Whether caf, be re-opened in second appeal merely 
because some evidence may not have been con- 
sidered, 

The expression “lease for a term of years” in s. 116, 
Bengal Tenancy Act, in the context in which they 
occur cannot reasonably be read as applying to 8 
verbal lease for one year ‘or less, Unless a proprietor 
when letting out zirat takesthe precaution of letting 

: ib “under a lease for a term of years or under a lease 
from year to year”, the tenant inducted on the land, 
if he is “a person.who has acquired a right to hold 
land forthe purpose of cultivating it by himself or 
by members of his family” (i. e., within the definition 
of 8.5 2) of the Act,a raiyat) will get the benefit of 
the provisions of Ch. VI thereof, and if he holds 
the land for twelve years, of Ch, V. 
` Consequently wherea tenant is industed on the 
land for a period of one year only for the purpose 
referred to in s. 5 (2) of the Act, that is as a 
raiyat, by a verballease, he becomes a non-occup- 
ancy raiyat and Oh. VI applies to him. Section 116, 
does not apply so as to bar the operation of Oh. VI, 
He is, therefore, under s. 44 liable to ejectment on 
one or more ‘of the grounds mentioned in that 
section and not otherwise. The ground that the 
term of his leases hus expired is a ground for eject- 
ment under s. 44 (c) only where he has been admitted 
to occupation of the land under a registered lease. 
But not having beenso admitted under a registered 
lease, he is not liable to be ejected under s. 44 (c). 
Shiva Shankar Prasadv. Kali Ojha (1) and Tengaru 
Sukul v. Chatthu Bhar (2), relied on. 

Where the District Judge has recorded findings of 
fact, the High Court will not be in a position to re- 
open the matter merely because some items of evi- 
dence may not have been considered. 

C.A. from the appellate decree of the 
Teta Judge, Muzaffarpur, dated April 30, 
19353. i : 

Mr. B.C. De, for the Appellants. 


Messrs. 5. M. Mullick and A. K. Mitter, for 
the Respondents. 


Judgment.—This is an appeal by the 
defendant arising out of a suit for eject- 
ment. The plaintiff was the proprietor of 
certain zirat land which he alleged that he 
had varbally settled with the defenant for 
one year only, viz., 1339 Fasli. The ten- 
ancy expired at the end of the agricultural 
year, i. e, on September 14, 1932, and the 
suit was brought on August 14,1933. The 
defence was that the defendant has been 
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holding the land in suit since the year 
1309; and hé produced receipts which the 
Munsif accepted and held that the defend- 
ant had occupancy rights under tLe provi- 
sions of the Bengal’ Tenancy Aci,s. 116 of 
the Act not being applicable to bar the 
acquisition of those rights because the 
land had not been let on a lease for a term 
of years or on a lease from year to year. 
The District Judge on appeal beid that the 
tenancy wasa new tenancy beginning in 
the year 1339 Fasli, and that the defend- 
ant had‘no right to hold over after the 
expiry of that year. In second appeal, it is 
faintly contended thatthe findings of the 
lower Appellate Court are not good findings 
of fact because the learned District Judge 
has not considered the evidence regarding 
the defendant's long possession which had 
been aceepied by the Munsif. I think, 
however, ihat the District Judge having 
recorded findings of fact, I am notin a 
position to re-open the matter merely 
because some items of evidence may not have 
been considered, The facts will, therefore 
be taken to be as stated. 

This brings us to the substantial point 
taken in second appeal which is that though 
the defendant may not be able to prove 
that he has the right of occupancy in ac- 
cordance with On. V Bengal ‘Tenancy 
Act, nevertheless he has such rights äs are 
described in Ch: VI dealing with non- 
octupancy raiyats, because the land was 
not held by him under the lease for a term 
of years or under a lease from year to year; 
and that where those conditions are not 
fullilled, s. 116 does not bar the application 
of Ch. VI of the Act. It is settled by the 
decisions in Shiva Shankar v. Kali Ojha 
(1) and Tengaroo Sukul v. Chatthu Bhar (2) 
that unless a proprietor when letting out 
zirat takes the precaution of letting it 
“under a lease for a term of years or under 
a lease from year to year”, the tenant 
inducted on the land, if he is “a person 
who has acquired a right to hold land for 
the purpose of cultivating it by himself or 
by members of his family”, (i. e. within the 
definition of s. 5 (2) of the Act, a raiyat) will 
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. get the benelit of the provisions of Oh. VI 


thereof, and if he holds the land for twelve 
years, of Ch. V. Mr. Mullick, appearing 
for the respondents, could not controvert 
this proposition. But he contended that 
his client, the lessor, had in fact complied 


(1) 8 Pat. 471; 118 Ind. Cas. 309; A I R 1929 Pat, 
392; 10 P L T 565; Ind. Rul. (1929) Pat. 501. 

(2) 9 Pat. 347; 118 Ind. Cas. 316; A I R1929 Pat. 460; 
10 PLT 569; Ind. Rul. (1929) Pat. 508. 
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with the conditions laid down ins. 116 in 
that he had given out the land “under a 
lease for a term of years”. The argument 
was based on 8. 13 (2), General Clauses Act, 
(Act X of 1897) the purport of which is that 
unless there is anything repugnant in the 
subject or context, words inthe singular 
shall include the plural, and vice versa. 
Tle question is whether anything in the 
subject or the context, is repugnant to read- 
ing “term of years” as including a term of 
one year or less. In my opinion the subject 
and the context are both repugnant to such 
a reading. For centuries a term of “years” 
has been generally understood to havea 
plural and not a singular meaning both in 
law The Bishop of Bath's case (3) and in 
popular language ; and one might regard 
quantitative measures of time as a subject 
in which it is repugnant to use the plural 
with a singular meaning. 

Then as to context, the expression “lease 
for a term of years” was substituted for the 
words “lease for a term” which occurred in 
an earlier enactment, and this can hardly 
be without significance. I do not think that 
the words in s. 116 in the context in which 
they occur can reasonably be read as 
applying to averbal lease for one year or 
less. The language is in strong contrast 
with that used in s. 118, Ohota Nagpur 
Tenancy Act, where the wordingis “held 
by a tenanton a lease fora term exceed- 
. ing one year, or, on a lease written or oral 
' fora period of one year or less”. I think, 
therefore, that s. 116 did not apply so as to 
bar the operation of Ch. VI, Bengal Tenancy 
Act. That being so, the defendant hav- 
ing been inducted on the jand for the 
purpose referred to in s. 5 (2) of the Act, he 
became a non occupancy raiyat and 
Oh. VI applied to him. Heis, therefore, 
under s. 44 liable to ejectment on one or 
more of the grounds mentioned in that 
section and not otherwise. The ground 
that the term of his lease has expired is a 
ground for ejectment under s.44 (c) only 
where he has been admitted to occupation 
of the land under a registered lease. In 
my opinion, the defendant was not liable 
to be ejected by the pluintiff, and the 
judgment of the District Judge must 
be set aside and that of the Munsif 
restored, andthe plaintiff's suit dismissed 
with costs throughout. Leave to appeal 

ted. 
se Appeal allowed. 


(8) (1572-1616) 6 Co. Rep. 34 (b); 77 ER 303. 
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_ RANGOON HIGH COURT 
First Civil Appeal No. 111 of 1936 
May 6, 1937 
BAGULEY AND Mosgty, JJ. 
KO PE KYAI—APPELLANT 
versus 
MA THEIN KHA AND 0OTuERS—RESPONDENTS 

Burmese Buddhist Law—Succession—Apatittha and 
keittima— Apatittha child living apart from parents 
— Whether can inherit—Court-fee—Suit titled as 
administration suit but in fact to recover estate— 
Court-fee payable. 

A keittima child gets his right of inheritance from 
the intention of the adoptive parents that he shall 
inherit. On the other hand an apatittha child does 
not get any rightto inherit from the intention of 
the person who adopts, because the , person who 
adopts has no intention to give him any such right, 
and where he lives apart from his parents, is not 
entitled toinherit from them. Ma Than Nyun v. 
Daw Shwe Thit (3), relied on. [p. 242, col. 1.] i= 

Merely asserting thata suitis a suit for admi- 
nistration does not make it one, and if a party 
sues to recover an estate, the valuation of the suit 
must be the value of the estate he seeks to recover. 
[p. 239, col. 1.] i ; 4 

F. 0. A. against the decree of tae Dis- 
trict Court, Bassein, in C. R. S. No. 19. of 
1935. | 
Mr. Tha Kin, for the Appellant. 

Mr. Kyaw Myint, for the Respondents. 


Baguley, J—This appeal arises out of 
a suit filed in the District Court of Bassein 
to recover the estuteof U Tha Kho and 
Ma Eik. The plaintis a peculiar one. It 
is headed: “Suit for Administration.” and 
it begins by setting out that the plaintiff 
Ma Thein Kha was the sole heir of U 
Tha Khoand Ma Shwe Zin, a Burmese 
Buddhist couple. Paragraph 2 of the 
plaint asserts that she is the only heir 
who is entitled to inherit. The next few 
paragraphs, however, allege that after the 
death of U Tha Kho, she and Ma Shwe Zin 
agreed to divide the inheritance half and 
half. In para, 12 she states that a half. 
share in the estate belongs to her as joint 
owner. Then in para. 15 she states that as 
she may not get the whole estate cf Ma 
Shwe Zin if any of the defendants proved 
that they have been adopted in the keittima 
form, her share in the estate will be re- 
duced, so she valuesthe relief claimed at’ 
Rs. 15,500 for the purpose of court-fee 
and jurisdiction. It may be noted that 
the plaint does not apparently give any 
indication whatever of what the value of 
the estate may be. Objection was raised 
by the defendants so far as their relations 
were concerned, and the learned Judge in 
an order dated December 23, 1935, held that 
the plaintiff could value the suit at any- 
thing she liked, relying on C. K. Ummar. 
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v. C. K. Ali Ummar (i) and Ma Thin On v. 
Ma Ngwe Hmon (2). The plaintiff in the 
first place was obviously suing for the re- 
covery of the estate. Merely asserting that 
a suit isa suit for administration does not 
make it one, and if a party suesto recover 
an estate, the valuation of the suit must 
be the value of the estate he seeks tore- 
cover. 

The defendants in the suit were Maung 
Myit, Ma Than Kyi and Ko Pe Kyai as 
shown in the plaint. The first two claim 
to have been adopted in the keittima form 
by Ma Shwe Zin after the death cf U 
Tha Khoeand they have settled their dis- 
pute with the plaintiff. KoPe Kyai, how: 
ever, claims to have been adoped in the 
ketttima form by U Tha Kho and his 
former wife Ma Ejk and the case has 
been decided solely on the point whether 
Pe Kyai has proved his adoption. He 
claims to have been adopted in the keit- 
timaform, but in the course of argument 
it was suggested that if he had not proved 
his adoption in the keittima form, the case 
should be sent back for further enquiry as 
to whether he had proved his adoption in 
the apatittha form and if so what portion 
of the estate he would be entitled to inherit 
on that ground. The learned Judge found 
that Pe Kyai had not proved that he had been 
adopted in the ketttima form and the question 
whether he had been adopted in the apitit- 
tha form was not really gone into at all. 
The burden of proving his adoption lay 
on Pe Kyai. He gave his age when exa- 
mined asa witness as 62. He claims to 
have been adopted when he was about 
nine years old. The burden of proving 
his claim lies upon him, and is a very heavy 
one indeed, because itis admitted that he 
is a full blcoded Indian. He says his father 
was a Chulia hawker who brought him to 
Burma without his mother and he says 
that his father found difficulty in looking 
after him when going his rounds hawking, 
so he left him in the village, and as U 
Tha Kho and his former wife Ma Eik had 
just lost their child, they wished to adopt 
him :so they first clandestinely weaned him 
from the Muhammadan religion by giving 
him forbidden food to eat and subsequent- 
dy tattooing his thighs. His father then 
left him behind with them for good, and 
they adopted him. 

“Now, the joint experience of this Bench 


_. GQ) 9 R 165; 183 Ind. Cas. 91; AIR 193) Rang. 
146; Ind. Rul. (1931) Rang. 235 (F B). 
(2) 12 k 512; 153 Ind. Cas. 858; A I R 1935 Rang. 
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is over sixty years, and we have never 
come across a case of an Indian being 
adopted as a keittima child by a Burman 
Buddhist couple, and I have consulted 
four Judges of this Court whose experience 
of this country is the longest and none 
has ever heard of such an event taking 
place or even of such a claim having been 
put forward. Naturally anybody who has 
to prove such an unusual event hasa diff- 
cult task before him. In the present case 
the learned Judge before whom the witnesses 
weres examined has found against him 
so we are bound to support his finding 
unless we are Satisfied thatit is incorrect, 
A further poist which appears to me to 
militate strongly against the idea that this 
Burmese Buddhist couple adopted the ap- 
pellant with the intention of making him 
in all respects as their own son is the 
fact that he has kept his Indian name. The 
plaintiff in her plaint, possibly out of 
courtesy, refers to him as Ko Pe Kyaj 
which might perhaps be a possible Bur- 
mese name, but it is worthy of note that 
appellant himself in his written statement 
does not Burmanize his name at all. He 
signs in Burmese characters as Ko Pi 
Kyai which is obviously the Chulia name 
for “Pitchay”. The appellant admits that 
he does not know whether U Tha Kho 
asked his father for him or not. He then 


goes on 2 say : 
“My father remained in Yonbin for o 

When he left, U Tha Kho and Ma Eik said Apa 
‘Don't go with him, We will hide you inthe house’ 
My father returned to Yonbin village about a 
year later, He found that I have been tattooed and 
he said ‘You are no longer fit to bean Indian. You 
are an outcaste, so I leave you to be adopted by U 
Tha Kho.” 


There is, therefore, no evidence of a 
formal adoption, and it is difficult to believe 
that U Tha Kho formed any active intention 
of giving this boy the right to inherit from 
him, because at this time he and his wife 
had absolutely no property at all. It ig 
said that they only owned one blanket for 
two of them. The appellant says that at 
the age of twenty he was shinbyued by 
U Tha Kho together with another person 
U San Thein, and he was told when he 
went to the Kyaung which was in another 
villcge that if he needed any money for 
expenses, hə could get it from one Tha Tu, 
and in consequence of that he once took 
Rs. 10 from U Tha Tu. This is a point on 
which U Tha Tu supports him. The fact 
that U Tha Kho wished to make him a 
Buddhist by shinbyuing him of course does 
not show that be was adopting him in the 
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keittima form, particularly.when it is ad- 


mitted by the appellant that he was shin-. 


byued with another man at the same time. 
The fact that he was shinbuyed is deposed 
to by U Zawdipala, the presiding pongyi 
of the Kyaungdaik. He says that he has 
been in the Order for 36 years. He return- 
ed to the world after being shinbyued, but 
subscquently returned permanently to the 
Order and that after he had returned per- 
manently, the appellant was shinbyued. 
As the appellant gives his age as 62 now, 
if he was shinbyued less than 36 years ago, 
he must have been 26 or more at the time 
he entered the monastery which is, so far as I 
am aware, too old for an ordinary shinbya 
ceremony and I think we may take U 
Zawdipala as knowing exactly how long 
he has beena pongyi. Any pongyi who 
has spent his life in the Order remembers 
the number of his “Was”, and I would take 
the statement of this pongyi as accurate. 
It is quite different to the ordinary villager’s 
estimate of “about 25 years” which is any 
long period of time. 

The respondents deny the shinbyuing 
altogether and suggest that U Tha Kho 
merely sent appellant to a monastery after 
his first elopement had turned out unsuce 
cessful for a period of quiet retreat, or to 
regain his. mental balance, a thiag that 
might well be done for a man of 26. The 
appellant further alleges that when he 
did get married finally, U Tha Kho asked 
his bride’s hand in marriage for him and 
gave presents at the wedding and also the 
stone throwing money, and when a child 
was born, U Tha Kho and Ma Bik perform- 
ed the hair washing ceremony, gave the 
child presents and afterwards performed 
the child’s ear boring ceremony and at 
the same time shinbyued other children. 
Tnis conduct, of course, if proved, does 
not prove that appellant had been adopted 
with full rights of inheritance. The same 
might be performed on behalf of a child 
adopted either in apatittha or chatabhaita 
form, or even for a favoured servant, and 
it may here be noted that the appellant’s 
account of what U Tha Kho and his wife 
did for him when they first took him into 
their house would point more to their 
seeking to gain benelitfrom him than to 
any intention of conferring any benefit upon 
him. At a very early age he began to 
work as a coolyand Ma Hik collected his 
hire, on one occasion using the money to 
buy a piece of land which land became 
the property of the old couple, and þe- 
came the foundation of the family fortune 
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and by the joint labour ofall its outturn 
increased from 80 baskets of paddy to 1,000 
baskets : but although the land was bought’ 
mainly with the appellant’s earnings, it was 
never put into his name. 
The rest of the ‘evidence ‘is mainly’ 
directed to showing that appellant was 
known as Tha Kho'’s adoptéd son. U 
Zawdipala says that he was told “by 
everybody in the neighbourhood” that Pe’ 
Kyai was U Tha Kho’s adopted son. ‘This 
is really hearsay and not admissible as an: 
admission by words or conduct of relation” 
ship by people particularly well’ placed to 
know about it. Tha Tu says that U Tha 
Kho told him’ on some indefinite*’occasion 
in his house that appellant was his adopted 
son; but he doesnot say that he specitied’ 
that he was adopted with full rights of 
inheritance. Ko Lu Ku deposes to the same 
effect as Tha Tu. Ma Hnya, who is re- 
lated by marriage to one’ of the parties, 


said that Ma Eik once told her that sifice 


the death of her child she had found com- 
fort in the Indian child and that the couple 
once told her that they were taking the 
child in place of their own. She further’ 
speaks to the way in which the. old couple 
interested themselves with Pe Kyai’s wed- 
ding and his daughter. She also deposes 
tothe effect that when Pe Kyai first came 
to them, U Tha Kho and Ma Eik were 
very poor and when he first lived with 
them he was hired out as a cooly. It is 
worthy of note also that this witness states 
that Pe Kyai apparently used to address 
U Tha Kho as “Akogyi”. Ma Ah Baw, who 
says she is 15 years younger than the 
appellant, says that she used to goand | 
sleep in the house of Daw ` Eik, at 
her request as she had no children. 
She also said that Ma Eik told her 
that their fortune had improved so much 
since they adopted the little Indian boy 
that they were going to shinbyu him 
and from the facts and data which she 
gives the shinbyu ceremony took place ‘at 
a time when the appellant was about 28 
though she says he was only about 17 
and she about 13 at the time. This 
witness is the natural mother of de- 
fendant No. 2 Ma Than Kyi who. gave her 
in adoption to Ma Shwe Zin. Ko San Ya 
speaks to securing a bride for the appel 
lant. {t is rather strange that he does not 
say a word about the appeljant having 
been adcpted with or without the right to 
inherit. Ko Wet Gyi knows little about 
the taking in of the.child, but he seems 
to know about U Tha Kho asking one Ko 
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Mai who asked Kasim to give the appel- 
lant in adoption and hs also knows’ what 
Kasim said to Ko Mai when he asked 
him, and he says that the old couple 
addressed the appellant by his name and 
sometimes as “son”, but he used to address 
them as ‘‘Amagyi” and “Akogyi” (elder 
sister and elder brother). In cross-exami- 
nation he says he heard that appellant's 
natural father had complained to the 
Police about Tha Kho committing a dacoity 
on his boat, which makes it rather un- 
likely that he was willing to give his son 
in adoption. The next witness Ko Po On 
says that Tha Kho was sent to jail ap- 
parently if connection with this complaint 
about two years after appellant's father 
arrived at the village. f 
Ma E Mai says she met the appellan 
so often in Tha Kho's house that she 
asked U Tha Kho what connecticn he was, 
and he told her thathe was his adopted 
Bon, but whether adopted with a view to 
inherit or not she does not specify. Saya 
Nyein gives evidence of little importance ; 
so does Ko Po Kan, and that is the whole 
case for the appellant. It is really ex- 
traordinarly weak. Although appellant is 
said to have acted as the agent for U Tha 
Kho in lending money, he admits that he 
has not any document of any kind showing 
or supporiing his assertion that he was 
adopted by U Tha Kho and Ma Eik. U 
Tha Kho though he started very humbly, 
evidently rose in the world and became a 
man of substance, so much so that he was 
thought worthy of a visit by dacoits on 
two occasions, and it is well-known that 
in sucha Case it would be a natural thing 
for a keittima adopted son to have his 
name joined with those of his parents on 
promissory notes, or to have his name 
joined with his adoptive parents as the 
owner of some at any rate of the lands. 
Further the delay in making the claim 
strongly points to the fact thatthe cleim 
has been intentionally delayed until the 
couple were dead. Very soon after Ma 
Hik’s death, U Tha Kho married again 
and appellant says he was strongly averse 
to the remarriage, and tried to prevent 
his father from marrying Ma Shwe Zin by 
telling him that she wasa woman of bad 
character. His efforts were unsuccessful, 
and one would have expected that on his 
father remarrying a woman of this class 
he would have claimed a partition of the 
inheritance at once. No claim was put in 
then. Then -U Tha Kho died in 1927, and 
though appellant made an application to 
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be allowed to sue as a pauper to recover 
the estate of U Tha Kho, when this was 
dismissed on technical grounds (he valued 
the whole estate then at very nearly 
three lakhs, hs allowed the matter to 
drop Had he really had a bona fide claim, 
it seems most unlikely that he could not 
have found some one to finance him. It 
is only now after Ma Shwe Zin's death 
that he really puts up a strong contest for 
his rights of inheritance. 

On behalf of the respondents 8 witness 

was called who said that U Tha Kho 
repudiated the suggestion that appellant 
was his adopted son, and this evidence 
has been accepted by the learned trial 
Judge, and Isee nothing on the record to 
show that the learned Judge was wrong 
“in accepting this evidence. As a matter 
of fact this evidence is the only evidence 
on the record to show that the appellant 
put forward this claim at any time before 
U Tha Kho died. It seems more unlikely 
that the respondents would have put this 
evidence suggesting such an oral claim 
having been made unless it were true. It 
would have been too dangerous. For these 
reasons it appears to me that the learned 
Judge has come toa right conclusion, and 
I am certainly of the opinion that there 
are no grounds for holding that he was 
wrong in the conclusion to which he 
came. 

So far as the request made to us that 
the case should be sent back for further 
inquiry as to whether the appellant was 
entitled to any claim to inherit on the 
ground that his adoption constituted an 
adoption in the apatittha form, I am of 
opinion that no good purpose would be 
served by doing this. On the appellant's 
own showing he has certainly been living 
apart from U Tha Kbo ever since U Tha 
Kho married Ma Shwe Zin as from that 
date he even ceased to put his paddy in 
Tha Kho's paddy bin. He was living 
apart from those whom he claimed to be 
his adoptive parents. An apatittha child 
who lives apart from his parents is not 
entitled to inherit from them. Manugye 
Vol. X, para. 25, is clear on the point: 
“If the adopted child be not living with 
the parents, and their own children are,” 
he has no right to share, and where there 
are other relations ifthe adopted child be 
living separate, the property shall descend 
to the relatives of the deceased ; and the 
only exception given in the paragraph is 
when the adopted child is not a stranger 
but within the six degrees which entitle 
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him to a share, The Manugye° is uite 
definite on Ibis point and, ee ee 
haps there is no need to quote other 
authorities, but it may be mentioned: that 
in the Attasankhepa, para. 173, the most 


modern of the Dhammathats, the same view 
appears : 


“If the apatittha son was living apart, he shall. 


only have the right to retain su 
L ch property as has 
see i Py ee parents and is already. in his 
; but he myst not be all i 
any share in the inheritance,” PA SA 
200, the 


In U Gaung’s Digest, s. 

extracts from recent Dhammathats are 
all in agreement in the same sense, the 
only exception being, it would appear, in 
the case of an apatittha who is related by 
blood to the adoptive Parents, as shown in 
the extracts given in s. 199. It may per- 
haps be argued that under the Dhamma- 
thats a child adopted in keittima form has 
to live with the adoptive parents to keep 
his right to inherit, but that this rule has 
been abrogated by recent decisions of the 
Courts. This is quite true but it must be 
remembered that a keittima child gets his 
right of inheritance from the intention of 
the adoptive parents that he shall inherit: 
vide Ma Than Nyun v. Daw Shwe Thit 
©) at p. 561* and-the cases therein re- 
ve to. On the other hand an apatitiha 
child does not get any right to inherit 
from the intention of the person who 
adopts because the person who adopts 
has no intention to give him any such 
right, and no doubt the right to 
Inherit in this case is to some extent 
analogous to the right given in the absence 
of relatives to the person who looked after 
the deceased persons on their death bed. 
If, therefore, the taking of the appellant by 
U Tha Kho and Ma kik constituted an 
adoption in the apatittha form (personally 
it looks to me more like an adoption in the 
chattabhata form), the fact that the appel- 
lant has lived apart from U Tha Kho since, 
at the latest, the time when Ma Eik died 
(1915-16), he has lost all his right to 
claim inheritance from U Tha Kho, aud his 
right to inherit from Ma Eik was long ago 
barred by limitation. 

The only point on which the appellant 
can succeed is a point with which the res- 
pondents are not concerned. In his writ- 
ten statement the appellant asked that the 
suit may be dismissed with costs 

and if it is found that this defendant is entitled 
to any share in the estate, a decree may be passed 

(3) 14 R 557; 16 s : 5 
43d; 9 R Bara 5 o Oas. 272; A I R 1936 Rang. 
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in his favour for which he will then pay thé 
necessary court-fees.” y 

Such on offer on his behalf was quite 
unnecessary. It was in fact premature, 
but in consequence of it, he has been direct- 
ed to pay a court-fee of Rs. 1,395. A 
reference to O- XX,r. 13 (2) shows that 
the time for any payment of this sort to 
be made is after the preliminary decree 
has been passed in the administration suit. 
As this case never got to the position 
when there was a preliminary administra- 
tion decree under which the payment could 
‘be made, he was under no necessity to pay 
‘any court-fees at all. I would, therefore, 
alter the decree by striking out he order 
that the appellant must pay court-fees in 
the sum of Rs. 1,325 but otherwise I would 
dismiss the appeal with costs in favour of 
the respondents (one set only), : 

Mosely, J.—I agree. 

D. Appeal partly allowed. 





PATNA HIGH COURT 
Civil Appeal No. 9 of 1935 
September 3, 1937 
Wort AND VARMA, Jd. 
GANESH PRASAD SINGH AND anoTHER— 
DEFENDANTS — APPELLANTS 
3 versus 
SHEOGOBIND SAHU AND OTHERS— 
PLAINTIFFS AND ANOTHER—DEFANDANTS— 
RESPONDENTS 

Hindu Law—Debts—Necessity— Manager—Joint 
family consisting of minor members—Mortgage of | 
family property for business not ancestral—Family 
property, when bound by mortgage—Legal necessity 
u of business but of family estate, should be estab- 
ished. 

Where money is borrowed by the manager of a 
joint Hindu family, on mortgage of the joint family 
property, for family business, which is not ancestral, 
in order tobind the family estate by such mort- 
gage, it must be shown that there was a legal 
necessity, not legal necessity of the business but 
legal necessity of the family property or the family 
estate ; and, unlese that be shown, the joint family 
estate cannot be bound by the mortgage. The 
manager of a joint family has no power to impose 
upon a minor member of the family the risk and 
liability of a new business started by him. San- 
yasi Charan Mondal v. Krishnadhan Banerji (2) 
ond penaren Bank, Ltd. v. Hari Narain (3), reter- 
red to. 

C. A. from a decision of the District 
Judge, Muzaffarpur, dated May 10, 1934. 

Messrs. S. M. Mullick and N. C. Ghosh, 
for the Appellants. 

Mr. N. K. Prasad II, for the Respond- 
ents. 

Wort, J.—1t is not disputed in this case 
that as regards Rs. 700 the plaintiff-res- 
pondent was entitled to adecree for sale 
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against the properties mortgaged. But the 
question which we have to determine is as 
to the other part of the consideration, 
namely, Rs. 1,300. Mr. Lubr, the Dis- 
trict Judge, has come to the conclusion 
that this sum was borrowed in connection 
with a joint family business which was 
that of ferry farming, and that the debt 
was contracted for legal necessity, and that 
all the defendants were liable under the 
mortgage bond. Had it been a question 
of the adult members only, I think, I should 
have come to the conclusion that the 
plaintiff would be entitled to a decree for 
sale as regards the whole of the considera- 
tion. But the difficulty arises by reason 
of the existence of one minor member, and 
unless it can be held that the business was 
an ancestral business, or, being joint 
family business, it was indeed for legal 
necessity, that is to say, legal necessity in 
connection with the joint family estate, the 
plaintiff would be entitled only to a decree 
or money as regards Rs. 1,300. It is con- 
eded that the finding of the learned Dis- 
rict Judge on this question as to the 


ncestral business, and it was suggested 
uring the course of the argument that 
he matter should go back for the determi- 
ation of that question. But on a perusal 
f the evidence of the plaintiff himself, it 
s quite clear that the question whether it 
as an ancestral business or a business of 
he family not being ancestral was present 
o the mind of the parties and it was 
tated in the course of that evidence to 
which I have just made reference, that no 
loeument was “looked to for the purpose 
seeing whether it was an ancestral busi- 
ess”. [ gather that the learned Judge 
the Court below was not prepared on 
at evidence to hold that it was an ances- 
al business, and indeed the finding that 
was for legal necessity rather points to 
ab conclusion. Now, assuming that it 
a8 not an ancestral business but a joint 
mily business so-called by the learned 
idge, it would be necessary to determine 
«at the. borrowing of Rs. 1,300 was for 
gal necessity —but let it be remembered— 
«t legal necessity of the business but legal 
cessity of the family property or the 
«mily estate: and, unless that be 
own, the joint family estate cannot be 
wind by the mortgage which these par- 
-8 have entered into. 
The law on this question was carefully 
«mined by a Fall Bench of the Allahabad 
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High Court in Ram 
(1), and without statin’ 
decided by the Judges 
erty might be bound 
by one member of the 


that it was for justifyin™ 

At any rate, so faras the Allaha 
Court is concerned, it leaves the g 
open as to what class of case comes 
the principle there laid down. I 
myself in some difficulty in imaginin 
case in which the money borrowed 
business not being an ancestral business 


` can be held to be for justifying legal neces- 


sity as regards the family estate. We 
are saved from entering into a considera: 
tion with regard to that matter in this 
case by the finding of the learned Judge 
in the Court below. From that finding 
it will be clearly seen that the justifying 
legal necessity, which has bound the estate 
according to the decision of the learned 
Judge, was the fact that the sum was 
borrowed for paying the rent of the ferry. 
It is quite clear in law that the decision 
arrived at by the Judge in this connection 
is erroneous. Necessity of the business is 
not only not necessarily necessity of the 
joint family, but in my judgment, it cannot 
be so unless, as I have already indicat- 
ed, the necessity was in connection with 
an ancestral busin:ss which, in my judg- 
ment, this has been held not to be. Sir 
Lawrence Jenkins in delivering the opinion 
of thair Lordships of the Judicial Commit- 
tee in Sanyasi Charan Mandal v, Krishna- 
dhan Banerji (2) at p. 114*, while dealing 
with the question whether it was an an- 
cestral business, made this statement with 


regard to the nature of an ancestral 
business: | 
“The distinction between an ancestral business 


and one started like the present after the death of 
the ancestor as a source of partnership relations 
is patent. Inthe one case these relations result 
by operation oflaw from a succession on the death 
of anancestorto an established business, with its 
benefits and its obligation.” : 

For the reasons which I have stated, it 
appears that the Judge was unable to come 
to the conclusion that this was an ancestral 
business. The matter has been further 
considered in Benares Bank, Ltd. v. Hari 


(1) 57 A 605; 150 Ind. Cas. 136; AI R 1935 All. 
221: (1935) A LJ 177; 7 R A 880(F Bh. 

(2) 49 T4108 atp. 114; 67 Ind. Cas. 124; AI R 
1992 P C237; 49 C 560;30 M L 1228; 2A L J 
409; 24 Bom. L R700;35 CL J498; 43M LJ 4l; 
(1922) M W N364; 26 O W WN 95416 L W 536 
{P 0). 


*Pago of 49 1. A.—[Ed.] 






























r Lordships of the 
re this statement: 

4 a business started by 
if new, must be re- 


Lerdships | do not 
sition to the ruling of 
‘ran Mandal v. ` Krishna- 


Pudgment in that case pro- 
- broad ground that the manager of a 
“Aas no power to impose upon a minor 
Fiche family the risk and liability of a new 
‘started by him.” 


r Lordships then go on to remark 
ere is no difference between Daya- 
a and Mitekshara. Having come to 
“conclusion ss 1 clearly do, that the 
} rowing of Rs. 1,300 for the purpose of 
Paying rent cannot possibly in law be held 
‘o be for justifying legal necessity qua the 
joint family estate, there appears to be no 


other conclusion to arrive at than that the 


plaintiffs in the suit were entitled to a 
hortgage decree as regards Rs. 700 but 
nerely a decree for money for the balance, 
iamely Rs. 1,300. In those circumstances, 
ihe appeal is allowed in part with costs in 
proportion to the success of the appellants. 

varma, J.—I agree 

Appeal partly allowed. 

B 591 A 300; 137 Ind. Cas. 781; A I R 1932 P O 
182; 54 A 564; Ind. Rul. (19329) PO 220; 36 CW N 
B26: 34 Bom. 'L R 1079; 550 LJ 583; 9 O WN 599; 


(1932) AL J 714; 36 L W 56;63M LJ 92; (1952)M 
W WN 788;13 PLT 491(P 0). 
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MADRAS HIGH COURT 
Civil Appeals Nos. 316 and 317 
| of 1934, 215 of 1935 


aud 
Civil Miscellaneous Petition No. 2243 
of 1935 
January 29, 1937. 
MADHAVAN NAIR AND Stopart, JJ. 
M. R. M.A. R. NATESA OHETTIAR 
~~APPELLANT 
versus 
T.A, RAMALINGAM CHETTIAR AND 
OTHERS—RESPONDENTS 

Morigage— Prior and subsequent mortgageé—Mort- 
gage, decree—Purchaser at auction sale in execution 
put in possession—Puisne mortgagee not impleaded 
in suit—Purchaser, if entitled to priority as regards 
amount on prior morigage till date: fixed for pay” 
ment— Liability to account—Penal | stipulation in 
prior morigage—Usurious Loans Act (X of 1918)— 
Effect, if retrospective. 

The Usurious Loans Act, applies only to suits on 
loans contracted subsequently to the Act.. 

In a Court auction, held in pursuance of a mortgage 
decree the property was purchased by one on 
October 13, 1924. C was put in possession on October 
16, 1927. But one R was a puisne mortgagee of a 
major portion of the property and he had not been im- 
pleaded in thesuit, His interest, therefore, remained 
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unaffected by the decree, On Juñe 30, 1932, C filed å 
suit and on August 130, 1933, R filed another ‘suit. C's 
suit was that the property comprised i in the first mort- 
gage be sold again and out of the sale proceeds hé 
should be paid the amount due on that mortgage at 
the date of the plaint. R’s suit proceeded on thé 
assumption that the prior mortgage had been for the 
most part discharged and he prayed fora decree on 
foot of his mortgage. -Implicit in these pleadings was 
the contention of G that he was not liable to be debit- 
ed with the profits of the land which accrued after 
October 16, 1927: 

Held, that C was entitled to priority in the amount 
of the prior mortgage calculated up to the date fixed 
for payment. That C was liable to account for the 
profits ina sum more than the amount of interest 
that accrued due onthe mortgage during the time he 
was in possession, that this amount was to be arrived 
at by calculating interest at 12 per cent. and not at 
thé penal rate stipulated in the bond since the latter 
was penal, usurious and excessive ; 

Held, also that in relation to the puisne mortgages, 
the decree on the first mortgage was to be treated asa 
nullity. The sale which took place in pursuance of 
that decree was thus a nullity and the purchaser, at 
that sale could not acquire the rights of a mortgagor- 
owner as against the puisne mortgagee. The only 
right he did acquire against the puisne mortgagee 
arose from the fact that the purchase money either 
wholly or in part went to discharge the prior mort- 
gage; so that he was able to revive the prior mort- 
gage and hold it asa shield against the puisne mort- 
gagee when the latter sued to bring the property to 
sale. As forhis possession and enjoyment of the 
land, thatwas not to be regarded as transferring 
ownership atall. The profits he madeout of the land 
should be deemed to be the money of the mortgagor 
in his hands, and liable to be credited in reduction of 
the prior mortgage. Ramji Lal v. Roshan Singh (1), 
relied on, Muthammal v. Razu Pillai (3), follow- 


ed; 

Held, further that the puisne mortgagee who was 
no: party tothe suit was entitled to put forward: such: 
defences now as would have been available to him if 
he had been a party to the suit. In other words, he 
could claim that the prior mortgagee to whose rights 
C was subrogated was only entitled to reasonable 
compensation and not to the full amount of interest at 
the enhanced rate, 


C.A, from the decrees of the Sub-J ndge; 
Coimbatore, in O. S. Nos. 24 and 20 of 1934. 
Messrs. T. M ., Krishnaswami Iyer and N. 
Sivaramakrishna Iyer, for the Appellant. 
Messrs. C. S. Venkatachari and D. Rama- 
swami Iyengar, for the Respondents. 
Judgment.—The two suits against the- 
decrees in which these two appeals are laid 
were dispcsed of in one judgment. Nateste 
Chetty, the appellant in both appeals, was 
the plaintiff in O. 8. No. 20 of 1934.. Im 
O. S. No. 24 of 1934 he was defendant No.-7 
His adversary Ramalingam Chetty was de 
fendant No, 4 in O.8, No. 20 and the.plain: 
He is the contesting 
respondent here. In.a Court auction, Helos 
in. pursuance of a mortgage decree, Nates: 
Chetty through a clerk purchased the 
mortgage property on October 13, 1924, anc 
was put in possession by the Court of 
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October 16, 1927. But Ramalingam Chetty 
was a puisne mortgagee of a major portion 
of the property and he had not been im- 
pleaded in the suit. His interest therefore 
remained unaffected by the decree. On 
June 30, 1932, Natesa Chetty filed what is 
now numbered as O. S No. 20 of 1934 and 
on August 10, 1933, Ramalingam Chetty filed 
O.8. No. 24. Natesa Chetty’s suit was that 
the property comprised in the first mort- 
gage be sold again, and out of the sale 
proceeds, ke should be paid the amount 
due on that mortgage at that date of the 
plaint. Ramalingam Ohetty's suit proceed- 
èd on the assumption that the prior mort- 
gage had ‘been for the most part discharged 
and he prayed for a decree on foot of his 
mortgage. Implicit in these pleadings is 
the contention of the appellant that he is 
not liable to be debited with the profits of 
the land which accrued after October 16, 
1927; and in his defence to the suit of the 
puisne mortgagee he alleged that on ace 
count of threats of the mortgagors he had 
never got into possession. On the other 
hand, the case of the puisne mortgagee is 
that the profits so accruing have been nearly 
sufficient to wipe out the prior mortgage. 


The learned Subordinate Judge has found 


(1) that the appellant, Natesa Chetty, is 
entitled to priority in the amount of the 
prior mortgage calculated up to the date 
fixed for payment; (2) that this amount is 
to be arrived at by calculated interest at 
12 per cent. and not at the penal rate stipu- 
lated in the bond since the latter was 
penal, usurious and excessive; (3) that the 
-amount so found is to be reduced by the 
profits of the land from October 16, 1927, at 
the rate of Rs. 650 per annum. Natesa 
Ohetty's appeal is (a) that he was not in 
possession of the land at all; (b) that even 
if he was, he is not liable to account for the 
profits; (c) that in any event, he is not 
liable to account for the profits in a sum 
more than the amount of interest that 
accrued due on the mortgage during the 
time he was in possession; (d) that the 
profits have been over-estimated by the 
lower Court; (e) that the amount due to him 
should be calculated according to the mort- 
gage deéd. 

The puisne mortgagee filed cross-objec- 
tions in regard to the profits that the 
lower Oourt should have estimated them 
at least Rs. 1,000 per annum. We shall 
first take up the two questions of fact: Was 
the lower Court wrong in holding that 
Natesa Chetty got possession of the lands 
sold under the decree in the prior mortgage 
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and is Rs. 650 per annumas an estimate of 
the average annual net profits too high or 
too low? On the question of possession, it is 
not denied that Nanjunda Iyer, the clerk 
of Natesa Ohetty, took delivery of the land 
through OCourton October 16, 1327. The 
case setup at the trial was that when 
Natesa Chetty tried to lease the land, he 
was prevented from doing so by the threats 
of the mortgagor and the mortgagor's sons. 
The learned Subordinate Judge has stated 
that appellant failed to show in what man- 
ner the mortgagor and his sons were in- 
fluential enough to defy the orders of the 
Court; that appellant has had the patta for 
the lands transferred to his name and has 
been paying the revenue due to Government 
Tegularly; and that, since the date of the 
alleged dispossession he has never moved 
any authority with a view to being put into 
possession nor complained to any public 
authority. Moreover, in respect of other 
lands in the same village purchased by 
him in Court auction, the appellant has ad- 
mittedly found no difficulty in enjoying them 
and reaping the profits from them. Then 
as regards the oral evidence, the learned 
Judge found that it was false. Out af seven 
witnesses only one, as pointed out by the 
learned Subordinate Judge, is not interest- 
ed in appellant and this man is an agricul- 
turist who has no lands near the suit lands. 
We have heard learned Uounsel on both 
sides at some length on the question of 
the value of the evidence adduced by the 
appellant at the trial and we see no 
sufficient reason to differ from the opinion 
of the Judge who saw the witnesses. We 
observe that in his plajnt, although he 
must have known that the puisne mortgagee 
would raise the question of profits, the 
appellant did not declare that he had been 
dispossessed. We observe also that when 
in 1928, in a suit for partition coupled with 
a declaration thatthe mortgage decree was 
not binding on tham, the sous of the 
mortgagor declared that the properties con- 
tinued to be entirely in their possession, 
this appellant being defendant No. 5 in 
that suit replied that this averment was 
falseand that the plaintiffs in that suit 
were not in possession of the plaint pro- 
perties. What did the appellant mean 
by that statement if he did not mean 
that he the purchaser had got effective 
pvscession of the lands ? 

Next on the point of the quantum of 
profits. The learned Subordinate Judge 
has held that neither side adduced reliable, 
avidence on this point; and for his estimate 
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of Rs. 650 he employs several independent 
data. Fifteen times the land revenue he 
takes as the gross income and half of this 
he takes to be the net income. Again he 
makes an estimate of the net income as a per- 
centage (in this case 6 per cent.) of the value 
of the lands and he estimates the value as 
Rs. 12,000, relying on the figures adopted 
by Ramalingam Chettiar, the respondent 
in his plaint in O.S No. 24. We think the 
data used by the learned Subordinate 
Judge are reliable and further, in spite of 
arguments of learned Counsel on both 
sides, we agree with him in his opinion 
of the evidence adduced at the trial. Ape 
pellant: has himself stated that the profits 
are cne third of Rs. 2,000, the estimate made 
by the respondent as plaintiff in O. 9, 
No. 24. Respondent on the other hand as 
defendant in O. S. No. 20 first entered 


Rs. 1,000 as the profits but later 
amended the figure to Rs. 2,000. The 
mortgagee’s sons in their partition suit 


valued the profits of all family property in- 
cluding those compromised in the first 
morigage at Rs. 1,000. We think that the 
learned Subordinate Judge’s estimate of 
Rs. 650 is correct. This disposes of the 


main pointyin respondent’s cross-objections. ` 


We now come tothe main point of contest 
jn the appeal, namely the accountability 
for profits accruing during the period that 
the appellant has been in possession, namely 
from October 16, 1927, up to date. Appellant 
as we have said takes up two positions: 
first that he is not accountable at 
all; secondly that at the most he is 
accountable only up tothe extent that the 
profits are equal to the interest on the 
mortgage. We think that the question of 
accountability in cases like the present is 
settled beyond all doubt and that the deci- 
sion taken by the learned Subordinate 
Judge is the correct decision. A very 
recent case decided by a Bench of the 
Allahabad High Court (Niamatullah and 
Racbhpal Singh, JJ.) states the matter very 
clearly and we think it appropriate to cite 
the relevant passages from that judgment: 


“The first question we have to decide is whether 
the plaintiff-appellants (the puisne mortgagee) are 
in law entitled to have the profits ofthe property 
purchased by the defendant-respondents in execution 
of their morigage decree sstoff against the interest 
and, so faras it was in excess of the interest against 
the principal. Where a prior mortgagee obtains a 
decree on foot of his mortgage and purchases the 
mortgaged property in execution of his own decree 
to which the puisne mortgagee was not a party, the 
sale cannot be considered to be of no effect at all. 
.It effectively transfers the mortgagor's right to the 
prior mortgagee auction~purchaser,.. ...........though 
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the sale is not binding on the subsequent mortgagee 
who canin spite of it exercise his right of redemp- 
tion Applying that rule to the facts of 
the present case, we have to accept the position that 
the mortgagor's rights were transferred to the defen- 
dant respondents in 1886; but the plaintiff-appellants 
who were no party are entitled to redeem. In the 
exercise of their right of redemption, they are entitled 
to treat the prior mortgages as still subsisting. Not 
being bound by the decree, they can ignore it. The 
Necessary corollary to this is that account of the 
mortgage money is to be made upon the basis of 
the stipulation contained in the mortgage deed. In 
redeeming the mortgages, they must pay the princi- 
pal and interest calculated up-to-date. At the same 
time the prior mortgagees who have been in possession 
of the mortgaged property by virtue of the auction- 
sale held inexecution of their own mortgage decree 
should account for the usufruct reed@ived by them, 
They have to do this not because their possession can 
be traced to anything in the mortgages in their 
favour, which were simple, but to the fact that the 
usufruct received by them should be considered to be 
tantamount to payments made by the mortgagors. In 
this connection it should not be overlooked that as 
between the prior mortgagees and the mortgagors, the 
latter's rights were assigned tothe prior mortgagees 
under the auction-sale in lieu of the mortgage money. 
The prior mortgagees have been in receipt of the 
usufruct as against the mortgagors in consideration 
of the whole or partof the mortgage money, which as 
against the mortgagors should be considered to have 
been wiped out. Any payments which the mortgagor 
makes to the prior mortgagee enures for the benefit of 
the puisne mortgagee also. If the prior mortgagees 
be considered to be in possession ofthe mortgaged 
property under an arrangement made by the Court 
in the auction-sale on behalf of the mortgagor to 
the effect that the prior mortgagees may take posses- 
sion of the mortgaged property and retain it as the 
owners thereof in full or part satisfaction of the mort- 
gage money subject to the right of the puisne mort- 
gagee's right to redeem, there can be no doubt that 
the usufruct received by the prior mortgagees under 
such arrangement should, in relation tothe pusine 
mortgagee, be considered to be payments made by the 
mortgagor. Otherwise the prior mortgagees would 
have it both ways. On the one hand they insist on 
payment of the mortgage money consisting in the 
principal and interest calculated up to date; and or 
the otherhand they are allowed to appropriate the 
usufruct which but for this auction sale in their owr 
suit would have been taken by the mortgagor; Ramga 
Lal v. Roshan Singh (1).” 

See also the case Jnanandra Nath v 
Shorashi Charan Mitter (2) at p. 644*: 

“In our opinion we must deal with the matter as i+ 
there had been no suit at all (on the first mortgage 
wees era es oe The mortgagees are entitled to receivn 
the whole of the principal sum with interest from th 
date of the bond ........... As regards the actual profit 
realized since.... ... when the mortgagees obtaine 
possession of the mortgaged property, the learne: 
Judge has without taking any account, simply direct 
ed thatsuch realisations be set off against interes 
payable. This isa rough and ready method whic 
may beadopted withthe consent of the parties. Bu 
here the respondents object to this course in thes 


(1) A I R1935 All, 692; 155 Ind. Cas. 596; (1935) A 


J 587;7 R A 957; 1935 A L R 417. 
(2) 49 O 626; 69 Ind. Oas. 759;A I R 1922 Oa 
23. 


etes. 
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To the same effect is the decision in 
Muthammal v. Razu Pillai (3) although we 
shall have occasion presently to refer to 
some of the observations in that judgment 
which seem to be inconsistent with the 
general principle. What then is the founda- 
tion for the appellant’s contentions? Take 
his first *position that he is not accountable 
for the profits at all. It is first argued 
that as purchaser of the mortgagor's right 
in the land, he steps into the ehoes of the 
mortgagor and the latter of course is not 

` accountable to any one for the profits of 
the land. This argument is fallacious. It 
ignores the fact that the purchase was 
made behind the back of the puisne mort- 
gagee, in pursuance of a decree to which 
the puisne mortgagee was no party though 
he ought to have been made a party, in 
which case the lands would have been 
sold for their full value and the puisne 
mortgagee would have been satisfied 
wholly’ or in part. In this connection we 
observe that though the appellant declared 
in his plaint in O. 8. No. 20 that when 
he bought the land at Court auction he 
knew nothing of the respondent’s mortgage, 
as a matter of fact the existence of that 
mortgage was proclaimed at the time of 
the auction. The law as settled is that 
in relation to the puisne mortgagee, the 
decree on the first mortgage is to be 
treated as a nullity. The sale which took 
place in pursuance of that decree is thus 
a nullity and the purchaser at that sale 
could not acquire the rights of a mortgagor 
owner a8 against the puisne mortgagee. 
The only right he did acquire against the 
puisne mortgagee arose from the fact that 
the purchase money either wholly or in 
part went to discharge the prior mortgage; 
so that he is able to revive the prior 
mortgage and hold it as a shield against 
the puisne mortgagee when the latter sues 
to bring the property to sale. As for his 
possession and enjoyment of the land, that 
is not to be regarded as transferring 
ownership at all. The profits he makes 
out of the land are deemed to be the 
money of the mortgagor in his hands, and 
liable to be credited in reduction of the 

(3) 41 M 513; 44 Ind. Oas. 753; A I R 1918 Mad. 103; 

23 M LT 106; 7 L W 420; (1918) MW N 251. 
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prior mortgage. We do not think it is 
possible to assail this position by merely 
designating the Court sale a transfer both 
of the rights of the prior mortgagee and 
of the rights of the mortgagor. And that 
is the opinion of the Judges in the case 
cf this Court last cited. In p. 518 of 
41 Mad. [Muthammal v. Ragu Pillai (3)): 

“That to our minds is conclusive to show that the 
mortgage which is revived against the puisne mort- 
gagee though extinguished against the mortgagor is 
kept alive to the fullest extent as if no action had 
ever been broughton it .. .......Ib ison this princi- 
ple that the purchaser in the prior mortgagee's execu- 
tion sale is required to account for the profits.” 

The second argument in support of the 
apPpellant’s plea that he is not accountable 
at all is based on the fact that the price 
he paid for the mortgaged property was 
More than the amount dueon the mort- 
gage. He paid Rs. 7,000 and the amount 
due on the mortgage including costs of the 
suit and poundage was Rs. 6,660. It is 
contended on the strength of certain obser- 
vations of the learned Judges in Mutham- 
mal v. Razu Pillai (3) that when this is 
the case the purchaser is not accountable 
for the profits accruing during the time 
he is in possession. These observations 
are at p. 917 of 41 Mad. [Muthammal v. Razu 
Pillai (3)]. The exact words are: 

“If the purchaser obtains possession on sale from 
the owner, he must account for the profits at lease 
in cases where the price he pays is not more than 
sufficient to pay the mortgage sued on ; for in such a 
case the purchaser pays nothing forthe equity of 
redemption and the profits of the land are to be 
regarded as the money of the mortgagor placed in the 
hand of the purchaser to discharge the mortgage 
pro tanto. If beyond the value of the mortgages a 
price is paid for the equity of redemption and the 
Purchaser gets possession from the owner of the 
equity of redempiton . .. «it may be the pur 
chaser would not be bound to account for the profits 
[Jones or Mortgages, Vol. 2, s, 1118 (a)), but we think 
that justice requires that there should be anap- 
Portionment of the profits between the value of the 
mortgage and of the equity of redempticn.” 

With all respect, we must confess our- 
selves unable to follow the argument in 
this passage from the judgment in Mutham- 
mol v. Razu Pillai (3). We do not think 
it necessary to discuss it as the opinions 
expressed there were not necessary for a 
decision of the case. Coming to the next 
position contended for by the appellant 
that in any case he is not liable to account 
for profits to an extent greater than the 
interest which accrued on the prior mort- 
gage during the time the profits were 
earned, we do not think we need add 
anything to the decision in Muthammal 
v. Razu Pillai (3) on p. 5194 and following 


* Pageiol 41 M—[Ed.| 
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pages. It is clear from that decision that 
the point is concluded by the highest 
authority. See also ihe later and very re- 
cent decision of the Allahabad High Court, 
the relevant portions of which we have 
set oat above. Though we irust record 
an appreciation of the skill and learning 
with which Mr. Krishnaswami Iyer has 
pressed the appellant's case, we must: hold 
that the appellant is accountable for the 
profits to the fuil extent. 

The decision in Ramachandra Naidu v. 
Pavalayammal (4) bas been much relied 
on by Mr. Krishnaswami Iyer and much 
canvassed in the arguments. But we do 
not think it is useful in the present con- 
nection, since the facts it deals with are 
quite different. There, in execution cf a 
money decree property w..s purchased which 
was subject to three mortgages. The pur- 
chaser subsequently discharged some part 
of the two first mortgages. The suit was 
by the third mortgagee and the question 
debated was whether the purchaser was 
entitled to be reimbursed in what he had 
paid towards the prior mortgagee with in- 
terest, and if so, whether he was liable to 
account for the profits. The fact which 
distinguishes the case from the present is 
that the purchaser came into possession of 
the mortgaged property by virtue of a 
sale which the mortgagees were not entitled 
to ignore, while here the possession of 
the purchaser derived from a sale which 
the puisne mortgagee is entitled to treat 
as a nullity. The appellant’s case on this 
point depends on the assumption that if 
thé purchaser is accountable for the profits 
at all, he is accountable because the profits 
of the mortgaged land which he purchased 
at Court auction are substituted for the 
~ Interest on the mortgage money; so that, 
if the purchaser recéives the interest from 
a puisne mortgagee or other person 
entitled to discharge the mortgagor, he is 
bound to restore the profits that he has 
earned but only so much of them as is 
equivalent to the interest. This method 
of reasoning ignores the puisne mortgagee's 
right to be putin the same position as he 
wuuld have occupied if the sale had never 
taken place. In order that that may be 
done, the purchaser must restore the bene- 
fis he got by sale. He can stand on the 
mortgage which was discharged by the 
sale and can get all that is due on that 
but he is not entitled to anything else as 
against the puisne mortgagee. The autho- 


(4) 68 M LJ 717;159 Ind. Oas. 478: AI R 1935 
360; 11935) M W N 662; 421, W 12; 8 R M'502 @. 
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rities have all been referred to and ex- 
plained in Muthammal v. Razu Pillai (3) 
again. We say again that we respectfully 
agree with the couclusion arrived at in that 
case. 

We have come to the last main point in 
these appeals, namely wether the lowér 
Court was wrong in departing from the 
stipulations in the prior mortgage bond in 
calculating the amount of the mortgage 
payable to the appallant. THe bond pro- 
vides an initial rate of interest at 103 per 
cent per annum. But it is stipulated that 
if there is failure to pry the interest or 
principal on the due dates, the interest 
shall be at 18 percent. Tae appellant's 
claim included interest at 104° per cent. 
for the first year and 18 per cent. for the 
subsequent period. The learned Subor- 
dinate Judge held that this contract was 
unconscionable for reasons which he has 
set out at length and re-opened the con- 
tract, purporting to act under the Usu-- 
rious Loans Act, 1918, and awarded 
interest at a uniform rate of 12 per cent. 
Tt is objected that the Usurious Loans Act 
applies only to suits on loans contracted 
subsequent to the Act and this mortgage 
was in 1914. We think that this objec- 
tion must prevail. But the learned Sub- 
ordinate Judge’s procedure may be sup- 
poried on other grounds. The stipulation 
for increased interest from the date of 
default may be considered to be a stipula- 
tion by way of penalty. It is so enacted 
in the Explanation of s. 74, Contract Act. 
If we regard it as such, then the enhanced 
interesi cannot be levied directly under 
the contract. The lender 1s only entitled 
to receive reasonable compensation. It is 
urged that in the suit upon the mortgage 
the mortgigors did not seek to be relieved 
from the penal stipulation and that the 
puisne mortgagee should not be allowed to 
seek that indulgence now. But we think 
that the puisne mortgagee who was no 
party to the suit may be allowed to put 
forward such defences now as would have 
been available to him if he had been a 
party to the suit. In other words, he can 


claim that the prior mortgageé to whose 


rights the appellant is subrogated is only 
entitled to reasonable compensation and 
not to the full amount of interest at the 
enhanced rate. Such being the case, are 
we justified in holding that the stipulation 
for increased interest was a stipulation by 
way of penalty? And if so, is the appel- 
lant reasonably compensated by the rate 
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of 12 per cent. awarded by the learned 
Subordinate Judge ?, We think both ques- 
tions should be answered in the affirma- 
tive. The learned Subordinate Judge held 
that the security for the loan—which was 
oniy Rs. 3,000—was excellent and that the 
borrowers were induced to consent to the 
high rate of interest because they were 
hard pressed by creditors In his opinion 
the stipulation of interest at 18 per cent. 
on a mortgage of this kind was itself suffi- 
‘cient evidence that the transaction was 
substantially unfair; and the learned Sub- 
ordinate Judge must be held to speak with 
knowledge of local conditions. In this 
yiew we think that the stipulation for 
increased interest from the date of default 
was a stipulation by way of penalty and 
that the rate of 12 per cent. awarded by 
the learned Subordinate Judge is fair com- 
pensation. The appeal and cross objec- 
tions are dismissed with costs. 

C. M. A. No. 215 of 1935. 

Judgment.—-C, M. A. No. 215 of 1935 is 
against the order of the lower Court passed 
after decree refusing to appoint’a Receiver 
of the property at the instance of the 
appellant. Following our decision that 
the appellant is in possession of the pro- 
perty, that appeal is dismissed with costs. 
No orders are necessary in O. M. P. No. 2243 
of 1935. 


N.-D. Appeal dismissed. 


—_ 


PATNA HIGH COURT 
Criminal Revision Petitions Nos. 225 and 
223 of 1937 
August 6, 1937 


MADAN, J. 
RIVERS STEAM NAVIGATION Co., L'o. 
AND ANOTHER—PETITIONERS 
versus 
EMPEROR— RESPONDENT 

Inland Steam Vessels Act (I of 1917), s. 58—Convic- 
tion under — Question of mens rea — Certificate 
intended is one last issued—Certificate of survey 
containing schedule applying to voyage for certain 
period—Held, voyage referred to is voyage of steam- 
era. 

Section 58, Inland Steam Vessels Act, gives no 
option to the Magistrate but to hold the owner and 
master liable, if the'section is contravened. The 
question of mens rea does not arise. Williamson 
v. Norris (1), referred to. 

Section 58 does not say that thecertificate must be 
in force, but that the steamer must not carry more 
than the number which according to the judgment of 
the surveyor,as entered in the certificate, it is fit to 
carry, For the purposes of this section, the certificate 
intended is the certificate last issued for the steamer, 
and it is immaterial that that certificate was under 
renewal at the time of the offence. 
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There were three schedules on the certificate of 
survey showing the number of passengers allowed to 
bs carried. One of them applied to voyages for a 
period of certain hours : 

Held, that for the purpose of the schedule the 
voyage of the steamer had to be considered and not 
that of the passengers. 

Cr. R. P. against an order of the Bes- 
sions Judge, Suran, dated February 26, 


1937. 


Messrs. S. K. Mitra and A. C. Chatterji, 
for the Petitioners. 

The Advceate-General. for the Crown. 

Order.—These are applications by the 
Rivers Steam Navigation Company, Ltd., 
and by Irshad Ali, who have been fined 
the sum of Rs. 1,000 and Rs. 300, respec- 
tively under s. 58, Inland Steam Vessels 
Act of 1917. On November 11, 1935, 
the s.s Cherra belonging to the Company 
was plying on the river Gogra in charge 
of the other petitioner as master or sarang. 
There was a mela at a place called Bhag- 
rasan on that date with the result that at 
Tikaulia or Maniar Ghat, a calling place 
of the steamer, a large number of persons 
crowded on board. The steamer crossed 
to Pattar Ghat and was on the way to 
Darauli, the next calling place, when it 
struck a submerged obstacle, probably the 
stump of a tree, and sank. Fortunately 
the upper deck remained above water, but 
some passengers were carried away in the 
stream and were drowned, while others 
managed to swim to shore. Both Courts 
have found that the vessel was carrying 
more than 700 passengers, whereas, accord- 
ing to the last issued certificate of survey, 
it was licensed to carry a maximum of 
328. The Company and the sarang have 
therefore been convicted under s. 58 of the 
Act, which prohibits the carrying of a 
larger number of passengers than that 
entered in the certiticate as being in the 
judgment of the official surveyor, the 
number which the vessel is fit to carry. 
This Court is being asked to set aside the 
convictions of the petitioners under this 
section, 

It was argued that the Company is not 
liable as it has not been shown to have 
been directly responsible frr the over- 
loading, or, in other words, on the ground 
that the element of mens rea, which is 
required for conviction under a criminal 
charge, has not been established. Mr. Chat- 
terjee, who appeared for the Oompany, 
referred to Wlliamson v. Norris (1) where 
it is stated as a general rule of English Law 

(1) (13991 QB7; 68 L J Q B31; 79 L T415; 47 W 
R 94; 62 J P 790; 15 T L R 18; 19 Cox. O O 203, 
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that no crime can be committed unless 
there is mens rea. The same authority 
allows that there are exceptional cases 
where a man is treated as guilty even 
though he had no guilty mind. We must, 
therefore, look to the wording of the sec- 
tion itself, which gives no option to the 
Magistrate but to hold the owner and 
master liable, if the section is contravened. 
The question of mens rea does not, there- 
fore, arise: ror does it appear to be unjust 
that the Company should be made liable 
since it may be presumed that it has pro- 
fited by reason of the passengers carried in 
excess. 

Tt was next argued that the certificate 
of survey in this case was issued incom- 
plete, and that it admits of the interpreta- 
tion that not less than 656 passengers 
- eonld have been carried. There are three 
schedules on the certificate showing the 
number of passengers allowed to be car- 
ried, namely Schs. A, B and ©. Schedule A 
shows 218 passengers and Sch. B, which 
is said to apply to this case, shows 328, 
Sch. O is blank, but it is suggested that 
according to the usual calculation, it should 
show double the number given in Sch. B, 
namely 656. Schedule Capplies to voyages 
of not more than six hours, and it is 
argued that in this case the passengers 
carried in excess ‘were travelling for a 
shorter distance than six hours. For the 
< purposes of the schedule, the voyage of the 
` steamer has to be considered and not that 
- of the passengers, and ib was not suggested, 
and could not be suggested, that the voyage 
- of the steamer, plying in regular service on 

the river Gogra, did not exceed six hours. 

In such cases Sch. B applies and the 

maximum number of passengers to be car- 

ried was 328, which number has been 
found to have been greatly exceeded. 

The main argument for the petitioners 
was that s. 58 itself does not apply to the 
case. According 08. 3 (1) of the Act an 
inland steam-vessel shall not proceed on 
any voyage, or be used for any service 
unless it has 2 
force and applicable to such voyage or ser- 
vice. Under s. 55 the owner and the 
master of an inland steam-vessel proceed+ 
‘ing on a voyage in contravention of 8. 3 
ars liable to fine. In this case the certifi- 

Gate had expired on June 8, and there- 
after a fresh survey was required by the 

Act to be made, and a fresh certificate to 
` be issued. This certificate was not issued 
"till December 15, whereas the accident 

took place on November 11. Section 3 (2) 
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of the Act provides that a steamer may ply 
without a certificate during such titne as 
may reasonably be required for obtaining 
anewone. In the present case the peti- 
tioners were ab first charged under s. 55 
for using the vessel without a proper 
Certificate. The prosecution under this 
section was withdrawn presumably because 
the authorities concerned were satisfied 
that the pelitioners were not. responsible 
for the delay in issuing the certificate. It 
is now argued that s. 58 cdn no longer 
apply to the case. This section runs as 
follows: 

“58. If an inland steam-vessel has qn board or in 
any part thereof a number of passengers which is 
greater than the number set forth in the certifi- 
cate of survey as the number of passsengers which 
the vessel or the part thereof is, in the judgment 
of the surveyor, fit to carry, the owner and the 
master ehall each be punishable with fine which 
may extend to ten rupeesfor every passenger over 
and above that number.” 


It is argued that as no certificate was in 
force at the time of the accident, there can 
be no conviction for carrying passagers 
in excess of the certificated number. Now 


“ib is obviously part of the scheme of the 


Act that a steamer shall not be allowed to 
carry a larger number of passengers than 
that which it has been certified as able to 
carry within the limits of safety. If as 
the Act now stands, the petitioners are not 
liable to conviction under s. 58, merely 
because their certificate was under re- 
newal at that time, the Act ought forthwith 
(sic) to be amended. Section 58, however, 
does not say that the certificate must be 
in force, but that the steamer must not 
carry more than the number which according 
to the judgment of the surveyor, as entered 
in the certificate, itis fit to carry. In my 
opinion, for the purpose of this section,, 
the certificate intended is the certificate 
last issued for the steamer, and it iss 
immaterial that that certificate was under 
renewal at the time and the petitioners 
have been rightly convicted. Lastly, it was 
suggested that the sentences are excessive 
on the ground that the accident was not 
due to any fault.of the sarang. The 
regulations, however, had been framed under 
the Act as a safeguard against accidents 
such as happened in this case. Had the 
steamer not heen overloaded, it is probable 
that most or all of the passengers woule 
have been able to reach the upper deck 
and the loss of life might have bee» 
avoided. I do not consider that the sen 
tences on either petitioner are excessive 
and I dismiss the applications. 
D. Applications dismissed. 
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_ MADRAS HIGH COURT 
Original Side Appeal No. 19 of 1937 
April 6, 1937 
BBASLEY. C. J. AND CORNISH, J. 
T. RAJAGOPALA AYYANGAR— 
APPELLANT 
VETSUS 
COLLEOTOR or SALT-REVENUE (OUT 
PORTS’, MADRAS— RESPONDENT 

Government of India Act, 1915 (5 & 6 Geo. V, c. 
61), s 96-B—Civil Service (Classification, Control 
and Appeal) Rules, r. 55—Enquiry by whom to be 
held—Conduct of Assistant Commissioner of Salt and 
Customs—Proper authority to conduct enquiry— 
Government servant, if can appear by Counsel. 

The words “ direct an oral enquiry " in r. 55, of 
Qivil Serfices (Classification, Control and Appeal) 
rules, indicate that it is same one else that is to 
hold the enquiry although of course it may be argu- 
ed, not unreasonably, that an authority may issue a 
direction that something is to be done and itself do 
it. Where an enquiry is to be held into the con- 
duct of the Assistant Commissioner of Salt and 
Customs, the enquiry is tobe held by the Collector 
of the Customs and not by the Central Board of 
Revenue, If the Collector with or without an en- 
quiry imposes penalties which he is empowered 
to inflict, e. g., suspension or censure, the servant 
has a right of appeal against such order to the 
Central Board. If there is an enquiry by him, the 
Board will have the necessary information before 
them to exercise such powers as are vested in them 
regarding penalties. They will have the finding 
upon the evidence of the officer who conducted the 
enquiry, and from any order which they may pass, 
the person charged has a right of appeal to the 
Governor-General in Council, and Indian Legisla- 

` tion has recognized that there is no injustice in 
the procedure. [p. 252, col. 2.j 

On giving the expression “to be heard in person” 
in r, 55, their natural and ordinary meaning, the 
Government servant in an enquiry under r. 55, has 
no right to appear by Oounsel. There is in British 
India no common law right ina party to a proceed- 
ing to be represented by Counsel. Theright wherever 
it exists will be found to be given by enactment. 
[p. 256, col 1.] f j 

O. S. A. from the judgment of Mr, Justise 
Gentle, dated February 26, 1937. 

Messrs. K. S. Jayarama Aiyar, K. Ven- 

_ kataraghavachari and V. K. Parthasarathi 
Ayyangir, for the Appellant. 

The Advocate-General, for the Respond- 
ent. 

Beasley, C.J.—This appeal is from an 
order passed by Gentle, J. on two applica- 
tions under s. 45, Specific Relief Act, pray- 

_ Ing for an order restraining the Collector 
of Salt-Revenue, Madras, by a writ of 
prehibition from conducting or bolding or 

_ proceeding with an enquiry into the con- 

“duet of the two applicants. The appellant 
was the applicant in No. 349 of 1937. The 
crder passed by Gentle, J. covered the 
contentions of both of the applicants which 
were identical. An interim injunction had 
been granted on February 8, Gentle, J. 
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by his order dissolved that injunction dis- 
charged tLe Rule nisi and dismissed the 
applications 

The appellant is an Assistant Commis- 
sioner of Salt and Customs, Central Divi- 
sion Madras, to which office he was 
appointed on March 16, 1936. before 
which date be was Inspector of Salt and 
Customs, Negapatam. Certain charges had 
been made against tbe appellant and an 
enquiry under r. 55 of the Civil Services 
(Classification, Control and Appeal) Rules, 
was proceeding on the date of the appli- 
cations, the enquiry being conducted by 
the Collector of Salt-Revenue, Madras, 
Mr. H. Greenfield. Previously, on Novem- 
ber 5, 1936, Mr. Greenfield ordered 
the suspension of the appellant pending 
investigation of his conduct and that of the 
other applicant before Gentle, J. whilst in 
charge of Karaikkal frontier, Negapatam 
circle. The applicants, as already stated, 
sought to restrain the Collector by writ 
of prohibition from proceeding with the 
enquiry. The applicants alleged that the 
enquiry was irregular and contrary to law 
in the folowing respects, viz. ʻa) the body 
which has authority to remove, dismiss or 
reduce the applicants was the Central 
Boar! of Revenue and the enquiry should 
be held by them and not by the Collector 
of Customs; (b) the applicants are entitled 
to be represented at the enquiry by an 
Advocate and this having been denied to 
them, the enquiry is not in conformity with 
the provisions of the law; aud e) they 
have not had communicated to them in 
respect of the charges made against them 
a statement of the allegations on which 
each charge was based. In the appeal, 
ground (c) was not pressed by the appel- 
Jants. I donot propose to set out in this 
judgment in detail all the facts or all the 


. relevant rules of the Civil Services (Classifi- 


cation, Control and Appeal) Rules, because 
they have been fnlly set out in the judg- 
ment of the learned trial Judge. I will only 
refer to those which are absolutely neces- 
sary for the disposal of the questions 
before us. 

With regard to ground (a), s. 96-B (1), 
Government of India Act, says that no 
person in the service of the Crown in India 
may be dismissed by any authority sub- 
ordinate to that by which he was appointed; 
and itis common ground that the appel- 
lant was appointed by the Central Board 
of Revenue. Therefore he can only be 
dismissed by that authority and not by 
the Collector of Customs, and the Central 
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Board of Revenue cannot delegate that 
power to the Collector of Custems. The 
Central Board of Revenue has by delega- 
tion by the Governor-General in Council, 
the power to impose the penalties contained 
in re 49, Civil Services (Classitication, 
Control and Appeal) Rules. They are seven 
in number including dismissal and only two 
of them, viz., (i) and (v)—censure and sus- 
pension—may be imposed by the Collector 
of Customs. It follows, therefore, that if 
charges of a sufficiently grave nature as 
to justify dismissal are proved, only the 
Gentral Board of Revenue has the cower 
to order it and this is the foundation for 
the argument in support of point (a) which 
is that itis only the authority having the 
power to dismiss the servant that can hold 
the enquiry under r. 55 and upon this 
point we have had addressed to us a very 
careful and learned argument by Mr. Jaya- 
rama Iyer. 

The learned trial Judge has to a large 
extent based his view upon the words of 
r. 55, and it is that the rule contem- 
plates an enquiry by some other authority 
than the Central Board of Revenue (the 
authority having the power of dismissal, 
removal or reduction). By 1. 55, Civil Ser- 
vices (Olsssification, Oontrol and Appeal) 
Rules, the member of the service is to be 
given an adequate opportunity of defending 
himself and the grounds on which it is 
proposed to take action are to be reduced 
to the form of a definile charge or charges 
which must be communicated to the person 
charged together with a statement of the 
allegations on which each charge is based 
and of any other circumstances which it is 
proposed to take into consideration in 
passing orders on the case. The person 
charged is required within a reasonable 
time to put in a written statement of his 
defence and to state whether he desires to 
be heard in person. Here follow some 
words which the learned trial Judge con- 
siders have a very material bearing upon 
the question, viz, “If he so desires or if 
the authority concerned so direct, an oral 
enquiry shall be held.” Gentle. J, considers 
“the authority concerned” to be the Cen- 
tral Board of Revenue and lays emphasis 
upon the fact that this authority can 
‘direct? an oral enquiry to be held and is of 
the opinion that if the rule contemplated 
that only the authority concerned should 
hold the enquiry, the wording of the rule 
would be different and it would have read 


“an oral enquiry shall be held by them” or . 


“by the authority concerned.” 
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In my opinion, the words “direct an oral 
enquiry” indicate that it is some one else 
that is to hold the enquiry although of 
course it may be argued, not unreasonably, 
that an authority may issue a direction 
that something is to be done and itself do 
it. Wor instance, a Court may direct an 
examination of certain witnesses and may 
and frequently does conduct such exami- 
nation. But in my view the words indi- 
cate the former rather than the latter 
intention. They mean, I think, that the 
Central Board of Revenue may, even in 
cases where the person charged may not 
desire an oral enquiry, nevertheless direct, 
that there shall be one. Furthér light is 
thrown upon the meaning of the rule by 
the words which follow later 

“provided that the officer conducting the enquiry 
may, for special and sufficient reason to be re~ 
corded in writing, refuse to call a witness.” 

Gentle, J. considers that this indicates 
that the enquiry is to be held by some 
person other than the uuthority concerned. 
I agree and think that had the latter body 
been in contemplation, the words ‘“autho- 
rity concerned” would have appearéd 
instead of “the officer”. Mr. K. S. Jaya- 
rama Ayyar has argued strenuously to the 
contrary on the ground that it is funda- 
mentally wrong that any person should 
defend himself with his witnesses before 
one tribunal and be dismissed by another 
body of authority which has not had the 
advantage of hearing the witnesses or 
observing their demeanour that when so 
grave a penalty as dismissal is involved, 
the dismissing authority should not exer- 
cise its powers merely on an examination 
of the record before them and the report 
of the officer conducting the enquiry and 
he also contends that the words of r. 55 
are not either expressly or by implication 
clear enough to support the learned trial 
Judge’s view and that if there is any 
ambiguity in the words, the benefit should 
be given rather to the person charged than 
to the respondent. 


On the first point it seems to me that 
there is nothing repugnat to a sense of 
justice in the procedure objected to by 
Mr. Jayarama Ayyar. If the Collector 
with or without an enquiry imposes the 
penalties which he is empowered to inflict, 
e. g. suspension or censure, the servant 
has a right of appeal against such order 
to the Central Board. If there is an en- 
quiry by him, the Board will have the 
necessary information before them to 
exercise such powers as are vested in them 
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regarding penalties. They will have the 
finding upon the evidence of the officer 
who conducted the enquiry, and from any 
order which they may pass, the person 
charged has a right of appeal to the 
Governor-General in Council, and Indian 
Legislation has recognized that there is 
no injustice in the procedure so strongly 
criticised by Mr. Jayarama Iyer, and to 
give one instance of a statute which em- 
powers one tribunal to conduct the enquiry 
and another to inflict the penalties, we 
have the Indian Bar Councils Act (s. 10) 
and others were cited, but Mr. Jayarama 
Iyer refers to In re Chandi Charan Dey 
(1). There it was held that before pro- 
ceeding to declare a person to be a tout, 
the District Magistrate should himself make 
an enquiry as tothe person's antecedents 
and give him an opportunity to show 
cause. There a Sub Divisional Officer 
called ona person to show cause why he 
should not be declared a tout and ke showed 
caùse and the Sub-Divisional Oificer after 
recording evidence on both sides submit- 
ted the proceedings with his report to the 
District Magistrate and the latter, after 
perusing them, passed orders declaring the 
person to be a tout and it was held that 
the order should be set aside. Ib must 
be observed, however, that that case was 
a decision on s. 36, Legal Practitioners’ 
Act, as it then read, but by Act XV of 
1926 the words “or to the satisfaction of 
any subordinate Court” were added to 
the words as they stood before the amend- 
ment, 2. e.: 

“Every High Court, District Judge, Sessions 
Judge, District Magistrate and Presidency Magis- 
trate, every Revenue Officer not being below the 
rank of a Collector of a District, and the Chief 
Judge of every Presidency Small Cause Court (each 
as regards their or his own Court and the Courts 
if any subordinate thereto) may frame and publish 


lists | of persons proved to their or his satisfac- 
tion. 


These are important words because at 
that date the case had to be proved to the 
satisfaction of the Court publishing the 
list of touts. Whsreas by reason of the 
amendment referred to, a Court subordinate 
to the Court inflicting the penalty is em- 
powered to find on the question of proof. 
In the ‘matter of Southekal Krishna Rao (2), 
was also cited by Mr. Jayarama Ayyar. 
. There a charge of unprofessional conduct 
brought against a practitioner holding a 
certiticate under Act XVIII of 1879 having 
been found to be established by a sub- 

(1) 120 W N 842. 

(2) 150 152; 14 I A154; 5 Sar. 96; 12 Ind. Jur. 
10 (P ©. 


RAJAGOPALA AYYANGAR V. COLLECTGR OF SALT-RYENUR (MADR.) 


253 


ordinate Court which also considered that 
he in consequence should be dismissed and 
the same having been reported in con- 
formity with s. 14 of that Act to the principal 
Court in the province, such dismissal was 
crdered; and it was held, however, that 
the practitioner could not be dismissed or 
suspended under that section without his 
having been allowed unders. 40 an opport- 
unity of defending himself before that 
Court. What happened there was that the 
petitioner was fully heard by the Com- 
missioner of Coorg and adduced his evi- 
dence which was also heard and their Lord- 
ships expressed the opinion that: 

“The petitioner had the opporunity of adducing 
such evidence as he might think fit and that his 
complaint on that head is not well-founded. But 
upon the evidence so obtained boing remitted to 
the Judicial Commissioner, he makes this report 
or order: ‘I have gone very carefully again through 
all the papers connected with this case, and I 
have given them my best consideration. I regret 
that I am unable to modify the opinion expressed 
in my previous order or to alter the conclusion 
arrived at’. He, therefore, concludes: ‘I confirm 
my former order striking petitioner off the rolls.’ 
This order was made without the petitioner's having 
had the opportunity of being heard before the 
Acting Judicial Commissioner after the evidence 
had been taken and in that respect their Lord- 
ships are of opinion that there has been a plain 
irregularity.” 

This case, with all respect to Mr. Jaya- 
rama Ayyar's argument, is not at all help- 
ful on this point. It is quite clear that 
one tribunal heard the evidence and that 
the higher tribunal on that evidence in- 
flicted the penalty which is the very pro- 
cedure objected to by Mr. Jayarama Ayyar. 
Their Lordships do not criticise that pro- 
cedure in the least. What they do say is 
that after the evidence kad been taken, 
the practitioner was not given an opport- 
unity of being heard by the higher tribunal 
aud they refer to the words of s. 40 of the 
Act which reads as follows: 

“Notwithstanding anything herein before contained 
no Pleader shall be suspended or dismissed under 
this Act unless he has been allowed an opportunity 
of defending himself before the authorities suspend- 
ing or dismissing him.” | 

That makes the position quite plain. 
Rule 55, however, says that : 

“No order of dismissal, removal or reduction 
shall be passed on a member of a service...,,... 
unless .... he has been afforded an adequate opportu- 
nity of defending himself.” 


and the words “before the authority sus- 
pending or dismissing him” are signif- 
cantly absent. Mr. Jayarama Iyer has also 
referred to the Public Servants (Inquiries) 
Act XXXVII of 1850. It is conceded of 
course by him that that Act does not apply to 
the present case. He relies upon that Act, 
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however, in support of his argument that 
unless there isan express power to dele- 
gate to some other body or person the 
holding of an enquiry in the conduct of 
a persons such as there is in s. 3 of that 
Act, then it is the right of every person 
“to defend himself before the authority dis- 
missing him and of placing his evidence 
before that body. There is, however, no 
statutory provision to that effect and in 
none of the authorities cited by him 15 it 
laid down that in the absence of an 
express power of delegation the enquiry 
must be held by the authority imposing 
the penalty, and asregards the words of 
r. 55,1 think that the learned trial Judge's 
view is correct. I should also add, although 
this is nota guiding test, that it has not 
been the practice for such enquiries to be 
conducted by the Central Board of Revenue 
which is in Delhi, and the inconvenience 
of enquiry by such an authority is manifest. 
In the present case a member or members 
of the Board—and we are told that there 
are only two—would either havé to come 
to Madras in orderto hold the enquiry or 
the appellant would have to go to Delhi 
with all his witnesses. 


With regard to point (6), namely the 
right of the appellant to be represented by 
Counsel, Mr. Jayarama Ayyar relies upon 
s. 14 (1) (b), Bar Councils Act, which reads 
as follows ; 

“An Advocate shall be entitled as of right to 
practise........ 

(b) save as otherwise provided by sub-s./2) or by 
or under any other law for the time being in 
force, in any other Court in British India and 
before any other tribunal or person legally autho- 
rised to take evidence.” 

Under r. 55, the person holding the 
enquiry ig legally authorised to take evi- 
dence and hence he argues that an Advo- 
cate is entitled as of right to appear at 
such an enquiry. But the Advocete- 
General argues that the real question is 
not whether an Advocate has a right to 
appear but whetner his client has u right 
to be represented by him, thatis to say, 
js the enquiry one at which the person 
charged is entitled to appear at all, or 
to appear in person only, or by himself 
or by his agent, Mr. Jayarama Ayyar has 
conceded that there is no right at common 
law to appear by an agent and the Advocate- 
General argues that there is no such general 
right and that the scheme of the Indian 
Legisla‘ure is to confer only a special right to 
be represented by an Advocate or agent such 
as that given by s. 340, Criminal Procedure 
Code. Such a statutory right is also given 
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under O. Il, r. 1, Civil Procedure Code.» 
Also O. XXXIII, r. 3, enables a person to 
present an application through an authoriz- 
ed agent if he is exempted from appear- 
ing in Court. Section 3!, Native Converts 
Marriage Dissolution Act, entitles a person 
to appear by his Advocate in cases under 
that Act. Section 76, Patents and Designs 
Act, is another instance in point. Soalso 
s. 30 of Railways Act of 1890, e. 14 of 
Trade Disputes Act, and s. 24 of Workmen’s 
Compensation Act. There is wey little 
authority in the shape of decision, but 
the Advocate General cites a cise where 
the Court denied the right of a person to 
appear except by himself, viz. In re Prince 
Blucher (3). By s. 16, sub-s. 1, Bankruptey 
Act, 1914, where a debtor intends to make 
a proposal for a scheme of composition 
in satisfaction of his debts, he shall within 
the time thereby limited lodge with the 
Official Receiver a proposal in writing 
signed by him, etc. In that case the 
debtor was unable through serious illness 
to sign the proposal which was signed 
on his behalf by his solicitors and never- 
theless it was held that the words “signed 
by him” were explicit and consequently. 
no proposal for a composition had been 
lodged within s. 1%, sub-s. 1 of the Act. 
He distinguishes the case in Reg. v. Saint 
Mary Abbotts Kensington (4), cited in tke 
trial Court, on the ground that there the 
Statute, namely the Union Assessment 
Committee Act of 1862, provides that the 
Assessment Committee ought to hear and 
determine the objections of any person 
aggrieved by a valuation list, not that 
they are to hear the objections only. Lord 
Hasher, M. R. on p. 382*, speaking of the 
Assessment Committee, says: 

“The question here is whether, being such as 
they are, they have a right to say that a person 
may not appoint any agent he pleases to appear 
in support of an objection made by him to the 
list. There is, in my opinion, nothing in law which 
authorizes them to limit, as they have done, the 
rights of persons to whom the Legislature has given 
the right of making objection to the list. I think 
such persons have a right to appear themselves or 
by any agent authorized by them.” | 

Anoizer case referred to by the Advocate» 
General is Reg. v. Munsel Jones (5). The 
decision there turned upsn the words of 
the Statute, namely s. 38, Corrapt and 
Illegal Practices Vrevention Act, 1883 

(3) (1931) 2Ch.70; 100 LJ On. 292; 144 L T 152; 
748 J 735; 47TL R19. 

(4) (1591) 1 Q B 378; 60 LJM C52; 64 LT 240; 39 
W R 278; 55 J P 502. 

, ee) 23QB D29; 60 L T 860; 37 W R 508; 53 


" *Page of (891) 1 Q. BH] 
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There, before a person not being a party 
to an election petition nor a candidate 
on behalf of whom the seat is claimed is 
reported by an Election Court to have been 
guilty of any corrupt or illegal practice, 
the Court shall cause notice to be given to 
him and if he appears 

“shall give him an opportunity of being heard by 
himself, and of calling evidence in his defence to 
show why he should not be so reported:” 

- It was held that this seclion excluded the 
person's right to be heard by his Counsel 
or solicitor, On p. 32*, Lord Coleridge, C. J., 
Bays: 

y s Ihave often said in this Court, I prefer that 
mode of construing a statute by which you look at the 
words used, amd, if they are plain, give effect to them 
to the mode of construction by which you first satisfy 
yourself what Parliament ought to have meant and 
then interpret the statute by saying that it has so 
said. Here the Act has said as plainly as possible 
that the person shall be heard “by himself”, I am of 
opinion that those words exclude him from being 
heard either by Counsel or solicitor.” > 

There being no common law right to be 
represented by Counsel, and if there are 
statutes directing how a person is to be 
heard asin the case referred to, then the 
word of the statute afford a solution of the 
question. Are there avy words in r. 55 
which sufficiently clearly show how the 
person charged may appear at the enquiry ? 
The rule provides that the person chaiged 
shall be required within a reasonable time 
to put in a written statement of his defence 
and to state whether he desires to be heard 
in person and that he is entitled to cross- 
examine the witnesses, to give evidence 
in person and to have such witnesses called 
as he may wish. In my View the words 
“to be heard in person” must be given 
their natural and ordinary meaning; and 
the other provisions already referred to 
appear to me to be consistent with an 
appearance in person and not by agent or 
Counsel and adopting the methcd of con- 
setruing a statute preferred by Lord Cole- 
ridge, U.J. in Reg. v. Mansel Jones (5). I 
(ook at the words used which appear to 
meto be sufficiently plain to give effect 
to them. That being so, in my view they 

»xclude the appellant from being heard 


by Counsel or otherwise than. in person.. 


{agree with the Advocate-General's con- 
ention and the view of the learned trial 
Nudge that this question has to be deter- 
nined not by Counsel’s right of audience 
ninferior Courts but by the right of the 
lient to be represented by him, and any 
«argument based on s. 14 (1) (b), Bar Coun- 
sils Act, therefore, does not assist the appel- 


*Page of (1889) 23 Q. B. D.—[#d.| g 
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lant. If there is any hardship caused to 
the appellant by his being deprived of the 
assistance of Counsel, though I do not 
think that there is in the present case, 
the construction of a statute is not to be 
governed by any such consideration, In 
my view the appeal fails and must be 
dismissed. No costs. 

Cornish, J.- Iam of the same opinion. 
Rule 55, Civil Service Rules, provides for 
the case of a departmental inquiry into 
charges against a Government servant 
who is subject to the rule independently 
of the formal and public inquiry which 
might be held under the Public Servants’ 
Inquiry Act. The rule contains a safeguard. 
Noue of the graver penalties- dismissal, 
removal or reducticn—which the Central 
Board of Revenue in this instance is alone 
empowered to inflict, can be imposed upon 
the person charged unless he has been 
given an adequate opportunity of defending 
himself. He may be content to put ina 
written statement by way of defence to the 
charges; or if he so desires or if the 
authority concerned, which must mean 
the Central Board, so directs, there is to 
be an oral inquiry at which evidence ean 
be called and witnesses examined and 
ercss-examined. But the rule does not 
state that the Central Board shall conduct 
the inquiry. Neither is there to be found 
in the rule any provision similar to that 
contained in s. 36 (1), Legal Practitioners’ 
Ast, frem which it is to be implied that 
the Board must itself have held the inquiry 
to enable it to inflict one of the penalties 
referred to. On the contrary the allusion 
in the rule to “ihe officer conducting the 
inquiries” denotes that the Board is com- 
petent to depute some subordinate officer 
such as the present respondent, the Collector 
of Salt-Revenue, to hold the inquiry. In 
short, the purpose of the rule is to enable 
a Government servant to defend himself 
when his conduct is the subject of a charge 
which can be departmentally investigated; 
and so long as tLe conditions of the rule 
are followed, there seems to be nothing 
prejudicial to the Government servant in 
the circumstance that the inquiry is held 
not by the Board itself or by one of its 
members but by some subordinate officer 
deputed by the Board for that purpose. 
The, officer conducting the inquiry is re- 
quired by the rule to record the evidence 
and to state his findings and grounds 
thereof. The Board has, therefore, all the 
necessary material before it to come toa 
decision regarding the penalty to be im: 
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posed if it is satisfied that the charge 
against the Government servant is estab- 
lished, though the Board is not bound to 
accept the findings of the officer who con- 
ducted the inquiry. ; 

With regard to the only other subject 
of this appeal, I agree that the Govern- 
ment servant in an inquiry under r. 55, 
has no right to appear by Counsel and 
having no such right, no case for mandamus 
to the respondent to admit the appellant 
to have the assistance of Counsel at the 
inquiry has been made out. There is in 
British India no common law right in a 
party to a proceeding to be represented 
by Counsel. The right, wherever it exists, 
will. be found to be given by enactment. 
The Advocate’s right of audience since the 
Bar Councils Act depends on 8. 14 of the 
Act. This right “save as otherwise provided 
by any other law for the time being in 
force” includes the right of audience 
before any tribunal or person legally autho- 
rized to take evidence. The officer con- 
ducting an inquiry under r. 55 is clearly 
a person legally authorized to take evi- 
dence. The statutory rule confers on him 
this authority. But the Advocate’s right 
of audience is necessarily inseparable from 
his client’s right to appear by Advocate 
before a particular tribunal. i If the client 
is expressly denied the privilege of being 
heard by Counsel, it is obvious that the 
Bar Councils Act will not save him from 
the disability. Rule 55 limits the Govern- 
ment servant's right to be heard “in person. 
In Reg. v. Mansel Jones (5), it was held 
that a right given by statute to a person 
to be heard “by himself" meant that he 
had{no right to be heard hy anybody but 
himself; and I cannot but think that the 
right given by r. 55 to be heard “in person 
is similarly restricted to the person cf the 
Government servant. Tt may be that there 
is no apparent reason in justice or expedi- 
ency why a Government servant who has 
undoubtedly the right to appear by Coun- 
sel in an inguiry into his conduct under 
the Public Servants Anguiry, Act should 
be deprived of this privilege in an inquiry 
under r. 55 when the consequence may be 
equally serious to him. But this is a con- 
sideration which cannot he allowed to 
affect the plain language of the Tule. 

A.D. z Appeal dismissed, 
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PATNA HIGH COURT 
Civil Revision Petition No, 236 of 
1937 
August 30, 1937 


MANOHAR LALL, J. 
NAGINA RAI-—PETITIONER 


versus 4 
RAGHUBAR SINGH AND OT iBRS— 


Opposite PARTY 

Accounts—Suit on forged bahi-khata—Deeree on 
admitted sum, if can be passed. 

No decree can be passed in a suit brought on the 
basis of a forged bahi-khata, even on the admitted 
sum due by the defendant. Ram Autar Shukul v. 
Baldeo Shukul (1), relied on. 

C. 


from an order of the Small 
Cause Court Judge, Chapra, dated J anuary 
11. 1937. 

Mr. Hareshwar Prasad Sinha, for the 
Petitioner. , rk 

Mr. Jaleswar Prasad, for the Opposite 
Party. 

Order. —This is an application | by 
defendant No. 2 against a decrea Passed 
against him and defendant No.1 {ra sum 
of Re. 48-12-U on the basis of certain bahi- 
khata account. The tinding of the Court 
below is that the bahi-khata account upcn 
which the suit was based is a forgery, the 
figure “2” having been added to the 
admitted sum due of Ra. 48-12 0 thus 
altering it to Rs, 248-19.0, Upon this 
finding it is clear on the authority in 
Kam Autar Shukul v. Baldeo Shukul 
(1), that no decree can be passed 
eyen on the admitted sum due by the 
defendant. The result is that the applica- 
tion in revision is allowed and the suit of 
the plaintiff is dismissed so far as it. 
concerns defendant No. 2. The decree will 
remain so far as defendant No. 1 15 


concerned, because he has not come 
up in revision to this Court. The péti-~ 
tioner will be entitled to his costs in’ 


this Court and also to the proportionate 
costs of the trial Court. Hearing fea ong 
gold mohur. 


D. Application allowed, 


(1) 11 Pat. 782; 140 Ind. Cas, 895; AIR 1932 Pat, 


. 352; Ind, Rul. (1933) Pat. 37. 
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f NAGPUR HIGH COURT 

Second Civil Appeal No. 153-B of 1935 

January 5,1937 
Niyogi, J. 

HIRALAL HARIRAM BHATAD 
Ducree-HoLpER—A PPELLANT 
versus 
Musammat DURGA BAI— 
JUDGMENT DEBTOR — RESPONDENT 

Decree—Consent decree—Power of executing Court 
to determine its validity—Power to interfere with 
stipulation in nature of penalty—Contract Act (IX 
of 1872), s. 74—,Applicability—Penalty, nature of 
—Agreement showing that smaller sum was to be 
paid in full settlement of larger sum —Provision, if 
in the nature of penalty. 

A consent decree is essentially a contract and it 
is open to the? executing Court to determine its 
validity. Although aconsent decree has all the 
Korce of a decree ininvitem sofar as ite binding 
character is concerned, it does not stand on a foot- 
ang higher than a contract so far as its legal 
character is concerned. It is binding on the parties 
ys a decree only when it is in accordance with law 
and valid. The Court must necessarily have juris- 
diction to set aside the consent decree on any ground 
which would invalidate an agreement between the 
varties. Kumar Ganganand Singh v. Maharaja Sir 
Rameshwar Singh Bahadur \1), Kusodhaj Bhukta v. 
3raja Mohan Bhukta (2), Supdu Dhodu v. Madhav- 
am Jivram (3) and G. J. Smith v. A. Kinney, Oficial 
Wrustee of Bengal (4), referred to. 

Section 74 of the Contract Act, applies to the 
ase of a compromise decree and it is opento a 
jourt executing such a decree to interfere with a 
Kipulation by way of a penalty contained in the 
ompromise, Mohiuddin v. Kashmiro Bibi (5), 
lied on, Shirekuli v. Mahabalya (6), held over- 
wled, in Krishna Bai v. Hari Govind Kulkarni (7). 

When a contract contains aterm which, not being 
n integral part of the contract, is introduced only 
yw the purpose of securing the performance of the 
ontract, that term is penal and equity interferes to 
slieve a party to the contract against it. A penal- 
7 igaterm which is extraneousand collateral to 
te actual contract. Where the agreement of the 
arties as well as the decree clearly show that the 
naller sum was intended to be paid in full settle- 
ent of the larger sum that was actually due and 
scoverable, and on default of payment before certain 

ite, the actual sum and the costs were to be paid, 
wuity does not regard such a provision as being 

.the nature of a psnalty. [p. 259, col. 1.] 

(Case-law referred to.) 


§.0.A. from the appellate orders of the 
ourt of the First Additional District 
adge, Akola, dated March 26, 1935, in 
ivil Appeal No. 82-B of 1934, confirming 
ve order of the Court of the lst Sub- 
idge, Second Class, Akola, dated Novem- 
wx 17, 1934. 

Mr. Y. V. Jakatdar, for the Appellant. 
Messrs. A. V. Khare and W. B, Pendhar- 
ur, for the Respondent, 


Judgment.—This is a decree-holder's 
peal arising out of execution proceed- 
g5. f 


1173—33 & 34 
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The appellant sued the respondent on 
iwo promissory notes for recovering 
Rs. 1,676. After some contest the parties 
arrived at an amicable settlement of their 
dispute. On behalf of the respondent- 
(erendant) his Pleader states as fol- 
ows :— 

“The claim has been settled as below. The de- 
fendant will pay to the plaintiff Rs. 1,100 (rupees 
eleven hundred only in full satisfaction of the claim 
on or before June 30, 19314, But if the payment 
is not made as aforesaid within that period, then 
the defendant will be liable for full claim, that 
is Rs. 1,675 and full costs of the suit.” 

Tne plaintiff's Pleader accepted this 
proposaland the decree was passed in these 
terms :— 

“As compromised between the parties on April 16, 

fes.. +... 16 is ordered and decreed that in case 
the defendant pays the plaintiff Rs. 1,100 only on 
or before July 30,1931, the plaintiff's claim will be 
satisfied and that ifthe defendant fails to pay the 
aforesaid amount within the above time, 4. e. on or 
before June 30, 1931, the defendant do pay the 
plaintiff Rs. 1,676 and costs ofthis suit Rs. 170-8. 
total Rs. 1,816-8.” 

The defendant who was unable to puy 
the amcunt as per-agreement of the com- 
promise, applied to tue executing Court on 
June 30, 1954, for extension of time but 
that application was rejected. ‘l'hereon 
tne decree-holder applied for execution of 
his decree as for Rs. 1,676 and costs. The 
judgment-debtor (respondent) contended 
that the stipulation to pay Rs. 1,676 was 
a penal stipulation which could not be en- 
forced. 

Both the Courts below held that a 
consent decree in substance was a 
contract and that the validity or in- 
validity of the decree must be deter- 
mined on the same _  c Jnsideration as 
apply to ordinary contracts. They further 
upheld the judgment-debtor’s contention 
that the agreement to pay Rs. 1,676 was 
a penal provision such as is not enforceable 
and dismissed ‘the application for execu- 
tion. 

On behalf of the appellant (decree-holder) 
the luwer Appellate Oourt’s order is con- 
tested on three grounds; (1) that the order 
rejecting the respondents (judgment- 
debtor’s) application for extension operated 
as res judicata so as to estop him from 
denying his liability to pay Rs. 1,676, (2) 
that the Courts helow could not go behiud 
the decre3 and treat it merely as acon- 
tract, (3) that at allevents the stipulation 
to pay Ks, 1,676 was not a penal provi- 
sion. 

I see no substancein the first two con- 
tentions. When the execution Court des 
clined to grant extension of time for pay- 
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ment cf Rs. 1,100 (which were to be paid 
on or before June 30, 1934),it did not 
decide the issue whi +h arises in this proceed- 
ing, but did not arise then. As to the 
execution Court’s power to construe the 
consent decree ssa mere contract, 1 have 
no doubt that the consent decree is essen- 
tially a contract and it was open to the 
execution Court to determine its validity. 
Although a consent decree has all the force 
of a decree in invitem so far as its binding 
character is concerned, it does not stand 
on a fcoting higher than a contract so far 
as its legal character is concerned. It is 
binding on the parties as a decree only 
when it is in accordance with Jaw and 
valid. The Court must necessarily have 
jurisdiction to set aside the consent dec- 
ree on any ground which invalidate an 
agreement between the parties: see Kumar 
Ganganand Singh v. Maharaja Sir Ramesh- 
war Singh Bahadur (i), Kusodhaj Bhukta 
v. Braja Mohan Bhukta (2: Supdu  Dhodu 
v. Madhavram Jivram (3) and G. J. Smith v. 
A. Kinney, Official Trustee of Bengal (4). 

It wesheldin Mohiuddin v. Kashmiro 
Bibi (5) thats. 74 ofthe Contract Act ap- 
plies to the case of a compromise decreo 
and that it is opento a Court executing 
such decree to interfere with a stipulation 
by way of a penalty continued in the 
compromise and the contrary view taken in 
Shirekuli v Mahablya (6) was overruled in 
Krishna Bai v. Hart Govind Kulkarni (7) 
and had not been followed in Nagappa v. 
Venkat Rao (8). 


The question now is whether the stipula- 
tion to pay Rs, 1,676 on default of payment 
of Rs. 1,100 on or before dune 30, 1934, was 
by way of penalty. 
toa case Nand Rani Kuer v. Durga Dass 

.(9) but that case lends no assistance in the 
decision of the present case. All that was 
held there wes that the executing Court 
has jurisdiction to extend the time for pay- 
ment ofthe lesser sum on the ground 
that the time not being of the essence of 
the contract, the Court has power to 

(1) 6 Pat. 388; 102 Ind. Gas. 449; A I R 1927 Pat 
271; 8P L £730, 

(2) 43 O 217; 31 Ind, Cas, 13; 190 W N 1998; AIR 
1916 Qal. 816, 

(3) 44 B 544; 57 Ind. Cas. 534; 22 Pom. L R 
780; A I R 1920 Bom. 116. 

14) 2 Pat. 749; 81 Ind. Cas. 298: A I R 1924 Pat. 231, 

(5) 55 A 334; 142 Ind. Oas. 419; (1933) A L J 132; 
Ind Rul. (1933) All. 117 (F B.) 

(8) 10 B 435. 

(7) 31 B 15; 8 Bom. L R 813. 

(8) 24 M 265. 

(9) 9 Pat, 906; 62 Ind, Cas. 503; (1924) Pat. 122; 5 

PLT 401; A1R1924 Pat. 387, 
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relieve against forfeiture. To resolve 
this question one has to see what a penalty 
means, 

When a centract contains a term which, 
not being an integral part of the contract, 
ia introduced only for the purpose of 
securing the performance of the contract, 
that term is penal and equity interferes 
to relieve a party tothe contract against 
it. A penalty is a term which is extra- 
neous and collateral io the actual contract. 
When A borrows Rs. 100 from B and agrees 
to repay the same without interest on a 
particular date, and in the evend of default, 
agrees to pay Rs. 1,200, the latter sti- 
pulation isa penalty because itis not a 
part of the primary contract and is intended 
to secure payment ofthe sum legally 
due on the fixed date. There are similar 
terms as to payment of interest, which are 
well-known. Butif A owes B Rs 1,000 and 
B agreeto receive Rs. 800 in full satisfac- 
tion pr-vided that the sum is paid by a 
certain date, but reserves his right to 
recuver Ks. 1,0000n A's fuilure to pay the 
smaller sum on the due date, the contract 
dces not involve any penally. The test 
is whether or not the larger sum that is 
payable by the debtor is actually due and 
In tbe first menticn- 
ed illustration given above, the debtor is 
not liable to pay nor is the creditor entitled 
to recover Rs. 1,200 when the loan advance 
ed without interest was only Rs. 1,000, but 
jn the last mentioned illustration the 
debtor is bound to pay and the creditor ig 
entitled to recover Rs, 1,000 as that is 
the debt actually due and ihe creditor's 
willingness to accept Rs. 800 is only a 
concession to the debtor. In England im 
is nowa well recognised rule of equity 
that the reservation of a right to have 
full payment of money actually due on am 
existing contract, should there be a failure 
to pay asmallersum ona day certain, can 
not be treated as a penalty. (See Thompsor 
v. Rudson (10). Also Sewell v. Musson (11 
and Ford v. Chesterfied (Earl) (12). The 
law ‘is summarised in Halsbury’s Laws o 
England (Hailsham Edition) Vol., 13, page 
191, as follows:— 

“Where money is actually payable or to becom 
payable, a provision may validly be made fo 
diminishing the amount or making it payable b 
instalments or allowing other concessions to the 
debtor upon stipulated terms, and if the debts 
complies with the terms, he is entitled to th 
benefit of the provision. But he must purchas 
the benefit by strict compliance with the terme 

(10) (1869) 4 H L 1, 

Ql) 23 E R 420, 

(13) of E R416, 
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and ifhe isin default, the full debt is payable 
and he cannot claim relief as against a penalty.” 

That being the law, it is evident that 
the agreement of compromise did not 
involve any penal provision. The agree- 
ment of the parties as well asthe decree 
clearly shows that the smaller sum was 
intended to be paid in full settlement of 
larger sum that was actually due and re- 
coverable. In such a case as has already 
been shown, equity does not regard such 
a provision as beingin the nature of a 
penalty. 

‘The result is that the appeal succeeds 
with coste The lower ‘Appellate Court's 
order is set aside. The application for exe- 
cution will now proceed. Counsel’s fees 
Rs, 25. 

N. Appeal allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 38 of 1934 
April 20, 1937 
ROWLAND, J. 
MADHUSUDAN SWAIN—PLAINTIFE — 
APPELLANT 
versus 
DURGA PRASAD BHAGAT AND otaEss— 


DEFENDANTS— RESPONDENTS. 

Landlord and tenant—Khasmahal tenancy— Such 
tenant, if can create permanent rights of tenancy 
within his holding — Origin of tenancy unknown— 
Tenant erecting substantial structures —Repeated 
transfers to the knowledge of landlord—Uniform rent 
paid—Presumption of permanent tenancy, if can be 
drawn—-Tenant, tf can be ejected. 

- A khasmahal tenant can create permanent rights of 

‘tenancy within his holding. Abdul Kadir Khan v. 
Abdul Latif Khan (2), relied on, Nainapillei 
Marakayar v. Ramanathan Chettiar (i), distin- 
guished. | 

The origin of the tenancy was unknown and un- 
traceable; there had been repeated transfers of the 
tenancy right to the knowledge of the plaintiff land- 
lord ; substantial structures were erected by the 
tenants to the knowledge of the plaintiff or his pre- 
decessors, and rent appeared to have been paid 
uniformly until the commencement of the current 
settlement during which the rent which had been 
Re. 1-8-0, appeared to have been entered or changed 
to Re, 1-9-0 : 

Held, that the Courts were justified in drawing the 
presumption ofa permanent tenancy created by a 
presumed lost grantand therefore the tenant was not 
liable to be ejected. Abdul Hakim Khan v. Elahi 
Bakhsha Saha (3), applied. Mohoram Sheikh Chap- 
rast v. Telamuddin Khan (4), Ahmad Bux v. Maguni 
Bewa )ond Arjun Das v. Maguni Mohapatra (6), 
referred to. 

O. A. from the appellate decree of the 
Additional Sub-Judge, Outtack, dated De- 
cember 16, 1933. 

Mr. S. C. Chatterji, for the Appellant. 

Messrs. S.C. Bose and S.C. Chakravarty, 
for the Respondents. 
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Judgment.—This is an appeal by ths 
plaintiff who sued to eject the defendants- 
tenants from homestead land. ‘The point 
on which the decision turned was whether 
the defendants were tenants-at-will or had 
a permanent tenancy. The origin of the 
tenancy of the defendants is unknown, but it 
has been found to have had its inception 
before the passing of the Transfer of 
Property Act. The Uourts below held that, 
in the circumstances, a presumption arose 
that the original grant was intended to be 
a permanent one and that the defendants 
could not be ejected. It is contended that 
to raise a presumption of permanent ten- 
ancy in favour of the defendants, will offend 
against legal principles as the plaintiff 
himself isa khasmahal tenant holding for 
aterm of years though with some rights in 
the matter of renewal on expiry and it is 
said that the plaintiff could not create or 
could not be presumed to create an interest 
higher than his own. In support of this 
assertion of principle, reference is made 
to the Privy Council decision in Naina- 
pillai Marakayar v. Ramanathan Chettiar (1). 
That was a case of debutter property and 
of an alienation by the manager or trustee. 
That is not quite on all fours with the 
creation of a tenancy by the plaintiff whcse 
action at the worst could not prejudice 
anybody but himeelf, that 1s any one whose 
interest he was bound by trust to protect. 
But L may point out that in Abdul Kadir 
Khan v. Abdul Latif Khan (2), a grant by 
a khasmahal tenant of land within his lease 
was held to create permanent rights in that 
land and therefore the contention that a 
khasmahal tenant cannot create permanent 
rights of tenancy within his holding does 
not appear to be supportable. As to the 
general principles on which the Courts are 
to determine whether to raise the presump- 
tion of a lost grant and of a permanent 
tenancy, reference has been made to Abdul 
Hakim Khan v. Elahi Bakhsha Saha (3), 
where after a lengthy survey of the anthori- 


ties the principles are thus stated : 

“As analysis of the cases cited before, in which 
presumption of permanency was made, shows that 
the following elements existed in these cases, viz, 
first the origin of a tenancy for residential purpose 
must be unknown; secondly, existence of permanent 
pucca buildings on the lands built long before any 
Controversy arises and that to the knowledge of the 


Q) 28 O W N 809; 82 Ind. Cas. 226; A IR 1921 PO 
65; 47 M 337; aL I A 83; 19 L W 259; 22 A LJ 130; 
34 ML T10; (924; M W N 293; 46 M LJ 546;10 O 
& ALR 464; L R5 A (PC)38. 

(2) (1921) 1 Cutt L T 43. 

(3) 29°C WN 138, 85 Ind, Oas. 103; AIR 1929 Cal, 
309; 52 O 43 
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landlord; thirdly, uniform Payment of rent: fourthly, 
recognition of successions and transfer by the land- 
ord. 

And it is said : 

“It seems to us that the absence of either of the 
elements Nos. 1 and 2 as stated above wold be 
ordinarily fatal to any claim cf permanency on the 
theory of lost grant. Absence of the 3rd and the 4th 


elements usually weuld raise difficulties in the way 


of raising the presumption.” 

This decision has been followed in several 
cases of this Court, but I may point out 
that in saying that the absence of element 
No. 2, 4. e, that there must be permanent 
pakka buildings, would be fatal to a claim 
of permanency, the Judges doubted the 
correctness in Mohoram Sheikh Chaprasi v. 
Telamuddin Khan (4). To tkis extent, 
Abdul Hakim Khan v. Elahi Bakhsha Saha 
(3), has not been followed in the Patna 
High-Court. It has been held both in 
Ahmad Bux v. Maguni Bewa (5) and in 
Arjun Das v. Maguni Mohapatra (6), that 
it is not essentially necessary for the success 
of a tenant that -the bouse should be pakka. 
Now in the case bef re me it hus been held 
that the origin of the tenancy was unknown 
and untraceable; that there have been 
repeated transfers of the teaancy right to 
the knowledge of the plaintif; that sub- 
stantial structures were erected by the 
tenants to the knowledge of the plaintif or 
his predecessor, and that rent appeared to 
have been paid uniformly until the som- 
mencement of the current settlement during 
which the rent which had been Re. 1-8-0, 
appears to have been entered or changed 
to Re. 1-9 0; that is to gay, three out of 
the four elements referred in Abdul Hakim 
Khan v. Elahi Bakhsha Saha (3), are pre- 
sent and the fourth is stated in that deci- 
sion not to be essential element. The Courts 
below were, therefore, entirely justified in 
drawing the presumption of a permanent 
tenancy created by a presumed lost grant. 
The appeal is dismissed with costs. 

D. Appeal dismissed. 
os? 16 O W N 567; 13 Ind. Cas. 606; 15 C LJ 


(5) (1921) 1 Cutt L T 60. 
(6) (1928) 1 Cutt L T 66. 
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OUDH CHIEF COURT 
Second Oivil Appeal No. 198 of 1935 
January 6, 1938 i 
l ZIA-UL HASAN AND HAMILTON, JJ. 
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grave-yard for long time—No evidence that plot was 
used for any other purpose—Court, whether can 
presume dedication or lost grant—Absence of entry | 
in village papers as grave-yard, whether sufficient 
evidence to rebut presumption. 

The fact that a certain piece cf land was used more ' 
than 70 years ago for burial ground is no proof 
that that piece of ground can still be so used at 
the present time. . 

The number of graves found on an inspection 
may in itsslf be no proof of whether a place is or 
is not @ grave-yard because a comparatively small 
number of graves in a village might constitute a 
grave-yard while the same number of graves ina 
large town might not be held to constjtute a graves 
yard. i 

In cases where a grave-yard has existed from 
time immemorial or for a very long time, there can 
be a presumption of a lost grant. It is open toa 
Court to infer from circumstances that? a plot of 
land covered by graves, which has been used as a 
grave-yard, is in fact a grave-yard and had been 
set apart as such by the original owners and made 
a consecrated ground even though there is ` 
no registered document “Time immemorial” 
need not be taken to mean hundreds of years, A 
considerable number of years, when there is no 
evidence that prior to that number of years the plot 
of land was not used as a grave-yard, would be 
sufficient to justify a presumption of dedication or 
a lost grant. 

Where, therefore, a plot of land was used for a 
long time asa grave-yard and a number of kachcha 
and pucca graves existed on it and there was no 
evidence to show that the plot was used for any 
other purpose : 

Held, that the dedication or lost grant could be 
presumed and the absence entry of the plot as grave- 
yard in village papers was not sufficient evidence to 
rebut the presumption i 

S.C. A. against the order of the Addi- 
tional Civil Judge, Hardoi, dated April 30, 
1935. 

Mr. H. Hussain, for the Appellant. 

Mr. T. N. Kaul, for the Respondents. 

Judgment.—This is second appeal from 
a decision by the learned Additional Civil 
Judge of Hardoi allowing an appeal from" 
a decision of the Munsif of North Hardoi. 

This appeal first came up before a Single 
Judge of this Court, since deceased who 
has referred 1t to a Bench oa the ground 
that a matter of importance was involved 
which was not free from difficulty and, 


therefore, it had better be decided by a 


Bench of two Judges. The point for con- 
sideration is whether the plot or land in 
suit which contains graves should be con» 
sidered to be a grave-yard as held by the 
original Court or not as was held ky the 
first Appellate Court. The reason for the 
reference toa Bench was that there was a 
decision of a Single Judge of this Court 
reported in Bayir Khan and Another v. 
Raghavindra Pratap Sahai and Others, 11 
O. W. N. 428 (1), which might be held to’ 


(1) 11 O WN 428; 148 Ind, Oas. 433; 6 R O 409; A 
IR 1934 Oudh 268; 19340 LR 806 (2) 9 Luck. 568 
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be in conflict with other decisions on which 
the present appellant relied in the lower 
Courts. The finding of fact of both Courts 
are that in the plot in question the area 
of which is 3 bighas 12 biswas, there were 
123 kachcha graves and 4 pucca graves and 
in addition, there were some caved io 
places which appeared to be the remains 
of graves, and also certain platforms which, 
however, were not dug up so that it can- 
not definitely be said that they are graves. 
The original Court found that the existence 
of these graves taken with the evidence 
of certain witnesses which proved that 
from the ¢ime they had reached years cf 
discreation they had seen graves there, 
, was sufficient to prove that the plot of land 
was a grave yard. Consequently it decreed 
the suit which asked for the relief that the 
defendants should remove a building which 
they had erected in part of this land and 
also for an injunction against the construc- 
_tion ofany other building in this plot of 
land. The lower Appellate Court came to 
the conclusion that there was no evidence 
to show how old the pucca. graves were and 
the graves might have been recent, and 
in the absence of anv proof of dedication 
the evidence was insufficient to show that 
this wasa grave-yard. We note that the 
first report of the Commissioner who inspect- 
ed the locality was apparently accepted 
as correct by both the Couris, and he 
pointed out that this plot of land wasa 
very old grave-yard in appearance, that the 
pucca graves were very old, that there were 
traces of collapsed graves besides 123 
kachcha and 4 pucca graves and there 
were platforms which might be graves. 
This piece of land was next tothe grave- 
yard of the neighbouring village and theré 
is noevidence to show that it was ever 
used for any purpose other than that of 
a grave-yard. Wethiok, therefore, that 
the platforms found in existenca there could 
not have been there for any purpose other 
than that of burial. 


A number of cases have been cited by 
Counsel for both parties, but none of them 
is exactly on all fours with the present 
case. Sajjad Ali Khan v. Jagmohan Das, 
40. W. N. 320 (2), was about a house with 
graves studded in it an Imambara and the 
residence of a Quran khuwan there. Tne 
Court held that this was wagf property, 
but it was not a grave-yard. 

Noor Mohammad and another v. Ballabh 


(2) 4 O W N 320; 101 Ind. Oas. 563, 
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Dass and others, 8 O. W.N. 579 (3), referred 
to a grave-yard, but the grave- yard was 
treated as such by public authorities and 
entered in public documents as a grave-yard, 
while admittedly the present piece of land 
has not been entered in papers as a grave- 
yard. Abdul Ghafoor v Rahmat Ali and 
others, T O. W. N. 382 (4), referred to land 
which was recorded as a grave-yard and 
which as such had been closed by the 
District Board some 40 years previously. 

Chhutkao v. Gambhir Mal, TO. W. N 
1159 (5), was about land described as a 
takia sincethe year 1875, and used for 
many years asa place for burial. There 
were more than 30 graves there, most of 
them being pucca and it was held that 
there was a waqf by user and the land, 
therefore, could not be sold. K. Raushan 
Din and others v. H. Mohammad Shariff 
and others, A. I.R. 1936 Lahore 87 (6), refér- 
red to a graveyard which was a private one 
only used by the owner for themselves and 
they themselves had ceased to use it-for 30 
years. Consequently it was no; held to be 
a grave-yard. 

In Sheoraj Chamar and another v. 
Mudeer Khan and others, (1934) A. L. J. 
t09 (7), it was held thal a certain 
plot of land was a grave-yard and 
the fact that burial had taken place there 
for more than 30 years was considered tò 
be sufficient justification for a presumption 
that dedication had taken place. 

Baqar Khan and another v. Ragha- 
vindra Pratap Sahai and others, 110. W. 
N. 428 (1), was a casein which there wis 
a plot of land where members of a family 
had been buried in 1 bigha 9 biswas of 
land, there being there 11 kuchcha graves, 
the oldest of which was 40 years old, The 
owner of that land had been selling the 
fruit from trees growing there and also 
had been permitting his riyaya to take 
the wood of other trees. A learned Judge 
of this Court held that the land was not 
a grave-yard aud pointed out that the owner 
sold fruit and others were permitted by 
him to take the wood of other trees. There 
ig no evidence in the present case that the 
proprietor of the village who is a Hindu 
exercised any actual possession on the land, 

(3) 8 OWN 579; 134 Ind, Cas, 870; A I R 1931 
Oudh 293; Ind. Rul. (1931) Oudh 406. i 

(4) 70 W N 382; 122 Ind Cas. 326; A I R 1930 
Oudh 215; Ind. Rul. (1930) Oudh 102, 

(5) 70 W N 1159; 130 Ind. Oas. 117; A I R 1930 


Oudh 45; Ind. Rul. (1980) Oudh 133. 
(6) AT R 1936 Lah. 87; 161 Ind. Oas. 650; 8 R L 


778. 
(7) (1934) A L J 809; 149 Ind. Cas, 797;6 R A 981; 
ALR 1934 All. 868. 
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for there is no evidence that any use was 
made of the land by anyone other than 
the use of it for burying deceased Muham- 
madans. Instead of 11 kachcha graves we 
have 123 kachcha graves, 4 old pucca ones 
and sunken graves and chabutras which 
make it quite clear thata large number 
of persons had been buried there and 
they cotild not all be members of one 
family as was the casein Bagar Khan and 
another v. Raghavindra Pratap Sahai and 
others, 11 O. W. N. 42811), The respond- 
ents have pointed out that at the first 
settlement, that is to say, more than 70 
years ago, there was a cemetery in 
No. 652, 13 bighas 4 biswas and asks 
us to presume that this grave-yard is 
still in ezistence and, therefore, there was 
no need of the plot of land in dispute as 
a burial ground forthe Muhammadans 
generally. Because a certain piece of land 
was used more than 70 years ago for burial 
ground is no proof that that piece of 
ground can still be so used at the present 
time. For all we know there might be 
no more room for graves there and, there- 
fore, there is no evidence on the record to 
shcw that there is in the village another 
place which is used as a general burial 
ground for Muhammadans of the village. 
The number of graves found on an in- 
spection may in itself be no proof of whe- 
ther a place is or is not a grave-yard 
because a comparatively small number of 
gravesin a village might constitute a grave- 
yard while the same number of graves ia 
a large town might not be held to cern- 
stitute a graveyard. We do not know 
how large this village Bandipur is, but it 
certainly is not a town and the number 
of graves found at the place in dispute 
is, we consider, sufficiently large for one 
to hold that the plot of land was used as 
a grave-yard for a large number cf years. 
This, therefore, corroborates the evidence 
of the witnesses for the plaintiff that since 
they reached years of discretion they have 
seen the place as a grave-yard. Against 
their evidence the learned Civil Judge 
has pointed out that one of them namely, 
,P. W. No. 7, says that 10, 20 or 50 persons 
must have been buried there since the 
institution of the suit, that is to say, since 
1934. He does not say that so many persons 
“were” actually buried there but “must” 
have been buried there, that is to say, 
he is merely guessing and the wortbless- 
ness of his guess js shown by the very 
fact that he puts the possible number as 
being f:om 10 or 50, We cannot place 
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‘any reliance on such a statement. The 
most reliable evidence is that of the Oom- 
missioner who actually saw the locality, 
and from the fact that 4 pucca graves 
appeared very old, that the whole grave- 
yard was very old in appearance, that a 
number of kachcha graves had sunk in 
and the fact that these 127 graves accord- 
ing to the map were scattered all cver 
thess 3 bighas 12 biswas, one must conclude 
that this plot of land must have been 
used as a grave-yard fora very consider- 
able number of years, and makes the 
evidence of the witnesses of the plaintiff 
fully credible. Considering that a large 
number of persons have been bugied there 
fora considerable number of years, which 
must certainly be more than 30 years, and 
there has never been any altempt by any ` 
one to use this land for any purpose than 
that of a grave-yard, we consider that the 
original Court was justified in coming to 
the conclusion that this wasa grave-yard 
and one may legitimately infer that there 
is a presumption of dedication or of a lost 
grant. In Sheoraj Chamar and another v. 
Mudeer Khan and others, (1934) A. L. J. 
809 (7), Suliaman, O. J., wrote :— 

“The question whether a plot of land is a grave- 
yard or not is primarily a question of fact. In 
the case of a plot covered by recent graves, the 
burden is undoubtedly on the person who alleges 
that it is a grave-yard, to establish how the grant 
was made. Bus in cases where a grave-yard has 
existed from time immemorial or for a very long 
time, there can be a presumption of a lost grant, 
It is open to a Court to infer from circumstances 
that a plot of land covered by graves, which hag 
been used as a grave-yard, is in facta grave-yard 
and had been set apart as such by the original 
owners and made a consecrated ground even though 
a registered document is not now forthcoming.” 


The learned Additional Civil Judge has, 
in his judgment, laid rather too much 
stress on the words ‘time immemorial”, 
We consider this need not be taken to 
mean hundreds of years, and though we 
would not ourselves tix any definite number 
of years as time immemorial, we consider 
that a considerable number of years, when 
there is no evidence that prior to that 
number of years the plot of land was not 
used asa grave yard, would be sufficient 
to justify a presumption of dedication or 
a iost grant. The number of yearg would 
be gathered partly from the evidence cf 
witnesses themselves who say that they 
have always remembered it as a grave-yard 
and tke corroboration of their evidence 
by the discovery of a considerable number 
of old graves. We have both classes cf 
evidence here, and we have no contrary, 
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evidence produced by the respondents to 
show that this plot was not used as a 
burial ground within the memory of the 
presen} generation or was used for another 
purpose during the same period. All that 
they have produced as rebutting evidence 
is the fact that this plot of land has not 
been entered as a grave-yard in any of 
the village papers. We donot think this 
evidence is sufficient to outweigh the 
evidence tendered by the plaintiff and the 
appearance of the place itself. 

We find, therefore, that this isa grave- 
yard as to which one may presume dedica- 
tion or a lost grant and we, therefore, 
allow the appeal and setting aside the 
decision of the lower Appellate Court, we 
restore that of the original Court and 
grant the appellant his costs in all 
Courts. 

We allow one month for removal of the 
house. 


8. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Suit No. 11 of 1935 
May 28, 1936 
Lort-WiLitamg, J. 
GULZARILAL MARWARI—P.atntire 
rTersus 
RAMGOPAL AND CTHERS—DERENDANTS 

Stamp Act (II of 1899), s. 35—Document not 
properly 'stamped—Effect— Document, if becomes in- 
valid or merely inadmissible in evidence—Objection 
as toinadmissibility on ground of insufficiency of 
stamps — Professional etiquette—Practice—Legal prac- 
titioner, 

The effect of s. 85, Stamp Act, is to make an un- 
stamped document inadmissible in evidence, and un- 
able to be acted upon by persons having authority to 
receive evidenceor by any public officer. It does not 
afiect the validity of the document. There is a clear 
distinction to be drawn between invalidity and in- 
admissibility of documents For example, where a 
promissory note is not properly stamped it does not 
become invalid but only inadmissible in evidence. 
[p 261, col. 2.] 

According tothe rules laid down by the General 
Council of the English Bar, it is considered to be un- 
professional conduct for Counsel to raise objections to 
the admissibility of a document ou the ground that 
it is not stamped, but there is no such objection to 
Oounsel raiging an objection to the validity of a 
document which is by law rendered invalid owing to 
the absence of stamps The distinction clearly,is 
that inthg one case Counsel is taking an objection 
which is merely inthe interest of the revenue autho- 
rities and does not touch the merits of the case, 
whereas inthe other case the objection to the validi- 
ty of the document strikes at the root of the matter, 
and is clearly relevant. It isfor the Court to take 
notice of the absence of the necessary stamps on a 
document andito refuse to admit it in evidence, 
although the Court generally looks with disfavour 
vipon objection taken} merely on account of the ab- 
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sence of stamps, and may deprive the objector of 
costs Home Marine Insurance Co., Lid. v. Smith 
(1) and Genforsikrings Aktieselskabet (Scandinavia) 
Re-insurance Co. of Copenhagen v. Da Costa (2) 
relied on. 

Judgment.—The plaintiff, Gulzarilal 
Marwari, carries on business in Calcutta 
and describes himself asa Hindu trader ; 
presumably he is the proprietor of that 
business. He sues Ramgcpal Choteylal, 
Fulchand, Baluram and Muriidhur who he 
alleges were lately carrying on business 
under the name and style of Ramgopal 
Choteylal at Chinsurah, and he describes 
them as Hindu traders. The plaint, there- 
fore, is embarrassing because the plaintiff 
does not make clear whether he is suing 
them as members of a contractual partner- 
ship firm; or secondly, whether he means 
that they are carrying on a joint family 
business, of which joint family they are 
the only members; or thirdly, whether he 
is suing them aS managing partners of a 
joint family business, of which joint family 
there are other members not named in the 
plaint. 

As the case progressed, Counsel appear- 
ing on behalf of the plaintiff appeared to 
be a little uncertain about tke position, 
but gradually came to adopt the position 
that these persons are sved as the managing 
partners of a joint Hindu family business, 
of which jrint family there are other co- 
sharers who have not been mentioned "in 
the plaint. The plaintiff claims againss 
the defendants as members of the firm of 
Ramgopal Choteylal on an account stated 
and adjastsd in Calcutta on December 28, 
1931, in writing signed by the defendant 
Choteylal for and on behalf of the firm 
Ramgopal Choteylal. Further the plaintiff 
alleges that the defendants on the said 
date and at the same place agreed to pay 
to the plaintiff on demand the sum of 
Rs. 1,334 being the amount due from them 
on the account stated and adjusted and 
also agreed to pay interest thereon at the 
rate of 14 annas per cent. per month, and 
he claims the sum of Rs. 1,758-8-0 for 
principal and interest. 

It is to be observed that he does not 
state whether the agreement to pay was 
in writing or not. Choteylal has not 
appeared or filed any written statement. 
Ramgopal and Baluram did not enter 
appearance or file any written statement 
but they both appeared at the trial and 
asked to be heard, and I allowed them to 
cross-examine witrerses, and state their 
cases and give evidence on their own 
behalf, Fulchand and Murlidhur entered 
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appearance and filed a joint written state- 
ment and have been represented by Coun- 
.Bel. Their defence was that they were 
never members of the firm of Ramgopal 
Choteylal and that the partners of that 
firm were and are Ramgopal and Ohotey- 
lal. Without prejudice to these objections, 
they stale that the firm of Ramgopal Cho- 
teylal was dissolved some time in 1928 29. 
. This allegation contradicts the one imme- 
diately preceding it. Further they deny 
that there was any adjusiment in the 
. writing signed by Choteylal, and that in 


“any case he had no authority to bind the ` 


firm of Ramgopal Choteylal or tkese 
defendants. Further they allege that the 
. adjustment not being properly stamped is 
not valid; that the claim is barred by 
limitation, and that the suit is bad for 
non-joinder of parties and other defendants. 
. Mr. Bose’s first contention on behalf of 
Fulchand and Murlidhur is that the docu- 
ment is not valid because it is not pro- 
perly stamped. There is no substance in 
this contention. The adjustment, by which 
is meant the accounts stated and adjusted 
as alleged in the plaint, does not require 
“to be stamped.: What the defendants 
- really mean by this contention is that the 
“document in question is not an account 
- stated or adjusted, but is a promissory 
note, and, therefore, requires to be stamped. 
Even so, this would not make the docu- 
ment invalid. Section 35, Stamp Act, pro- 
vides that: 
‘ “No instrument chargeable with duty shall be 
admittcd in evidence for any purpose by any per- 
son having by law or consent of parties authority 
to receive evidence, or shall be acted upon, regis- 
tered or authenticated by any such person or by 


any publie officer unless such instrument is duly - 


stamped.” 


The effect of the section is to make 
such an unstamped dccument inadmissible 
in evidence, and unable to be acted upon 
by persons having authority to receive 
evidence or by any Public Officer. It does 
not affect the validity of the document. 
There is a clear distinction to be drawn 
between invalidity and inadmissibility of 
dccuments. Certain statutes and sections 
render dccuments invalid if they are not 
stamped. No section of the Indian Stamp 
Act has this effect, but an instance of a 
dccument being rendered invalid by the 
omission of stamps is contained in the 
English Stamp Act, s. 93 which provides ; 

“A contract for sea insurance (other than such 
insurance as is referred to in s. 55, Merchant 
Shipping Act Amendment Act, 1862) shall not be 


valid unless the same is expressed in [a policy of 
sea insurance ;” 
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and s. 97 provides that any person who 
enters into any contract for sea insurance, 
unless the insurance is -expressed in a 
policy of sea insurance duly stamped, shall 
incur a fine of £100 for every such offence. 
Another instance is s. 28, Oourt Fees 
Act, VII of 1870, which provides that : 

“No decument which ought to bear a stamp under 
this Act shall be of any- validity, unless and until 
16 is properly stamped.” 

The distinction arises again touching 
questicns of unprofessional conduct. Accord- 
ing to the rules laid down by the General 
Council of the English Bar, it is consider- 
el to be unprofessional conduc} for Counsel] 
to raise objections to the admissibility 
of a document on the ground that it is not 
stamped, but there is no such objection tc 
Counsel raising an objection to the validity 
of a document which is by law rendered 
invalid owing to the absence of stamps. 
The distinction clearly is that in the cne 
case Counsel is taking an objection which 
is merely in the interest of the revenue 
authorities and does not touch the merit: 
of the case, whereas in the other case the 
objection to-the validity of the document 
strikes at the root of the matter, and it 
clearly relevant. i 

It is for the Oourt to take notice of the 
absence of the necessary stamps on a docu 
ment and to refuse toadmit in evidence 
although, as is pointed out in two cases te 
which I had oceasion recently to refen 
Home Marine Insurance Oo. Ltd. v 
Smith (i) and Genforsikrings Ak-ieselskabe 
(Scandinavia) Reinsurance Co. of Co 
penhagen v. Da Costa (2), the Court general 
ly looks with disfavour upon objection 
taken merely on account of the absence 
of stamps, and may deprive the objecto 
of costs. It follows, therefore, that in s 
far as this document is a promise to pay 
itis inadmissible in evidence owing to th. 
absence of the appropriate stamp. Bu 
the plaintiff relies on it as an accoun 
stated and adjusted, and so it is pleade 
in his plaint. The document begins: 

“Rupees 1,334 brought forward, after totalling (mah 
ing up) the account from another book. In wore 
Rupees thirteen hundred and thirty-four. We shs 
add (calculate) interest thereon at the rate 
fourteen unnas, 0-14-0, in the account., We she 
calculate (interest) for one month in excess (f 


one excess month). The money (is) payable on behs 
of (on account of) Bhai Gulzarilal ;" 


and then comes the part which I hej 
amounts to a promise to pay, 


t1) (1898) 1 Q B £29; 67 LI Q B554- 
_ (2) UNI KB 137;80 L J KB 236; 103 L 
sen 16 Com. Cas, 1; 11 Asp. MbO 548; 27 T L 
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“We shall pay (you) the amount payable when- 
ever you demand the same,” 
` The document is signed ‘“Ramgopal 
Choteylal by the hand of Choteylal”. 
It is contended on behalf of the defendants 
that the first part of this document does 
not amount to an account stated, on the 
ground that there is nothing to show that 
any balance was struck between the par- 
ties. That is to say, there is nothing to 
show that this was anything more than a 
pill presented of the total of a number of 
items of the debit side only, with nothing 
on the credit side. But the plaintiff has 
given evidence and has stated that after 
some busiress had been done in ghee, the 
account was ¢djusted and signed. Chotey- 
lal and Fulchand were present. He went 
on to say that in making the adjustment 
they compared the accounts with reference 
to the other books of account and the 
adjustment was made, and the defendants 
accepted the ccrrectness of the figure. 
The whole en‘ry was made bythe hand 
of Choteylal. 


There was no cross-examination on this 
point on behalf of the defendants and I 
must assume that the plaintiff used the 
word “adjusted” in the ordinary sense, and, 
therefore, that a balance was struck bet- 
ween the partics, If it were the case that 
the document was a mere presentation of 
a bill of items all on the credit side, the 
word “adjustment” would not be appro- 
priate. In my opinicu the frst part of 
this document is an account stated bet- 
ween the parties, and in any case I find 
that the acccunt was stated between the 
parties as alleged by the plaintiff. Such 
an account stated does not require to be 
stamped and, therefore, there is no objec- 
tion to its admission in evidence. 

With regard to the second part of the 
document, the plaintiff relies upon it as an 
agreement to pay interest. For such an 
agreement, the stamp on this document 
was insufficient, but the plaintiff has paid 
into Court the balance of the cost of the 
necessary stamp and the penalty imposed 
unders. 35, Stamp Act. I hold, therefore, 
that it is admissible as an agreement to 
pay interest. The last part amounts toa 
promise to pay and is inadmissible in evi- 
dence owing to the absence of a appro- 
priate stamp. All these are merely tech- 
nical objections, and the real point to be 
decided is whether the defendants or any 
of them are liable for this debt. As I 
have already said, the plaintiff has chosen 
to rely upon the contention that it is a 
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joint family business carried on in the 
name of Ramgopal Choteylal, and that the 
business now being carried on by Fulchand 
and Muralidhur are all businesses which 
are being carried on by members of tke 
family for the benefit of the joint family. 
Ramgopal, Choteylal and Fulchand are sons 
of one Ramprosad, now deceased : Baluram 
is the son of Ramkumar, their elder brother, 


“also deceased, and Muralidhur is the son. 


of Ohoterlal. Baluram, Ramgopal Murali- 
dhur and Fulchand all have sons of their 
own. 

The evidence on behalf of the plaintiff 
in support of this contention is vague and 
indefinite. Lt is true that Rich Pal who 
is the cousin of these brothers was more 
definite in his evidence, but I was not 
altogether favourably impressed by tbe 
way he gave it, nor satisfied that he was 
saying what he knew definitely to be true, 
Ramgopal gave evidence and I am in- 
clined to think that he substantially bas 
told the true story of this business except 
in certain particulars to which I will refer, 
His evidence is that he started this business 
with his own money and that it had ncthing 
to do with the family property or with 
his father who was living at the time. 
He first called it Ramkumar Ramgopa’, 
but Ramkumar had nothing to do with it. 
He used his name because he was his 
eldest hrcther. When Ramkumar died Ram- 
gopal induced Ohoteylal to come into the 
business with him although he ws not 
able to put any money intoit. Thereafter 
the firm wes called Ramgopil Choteylal. 
This went on until about the time of the 
death of the father Ramprosad in 1925, 
when according to Ramgopal, he turned 
over the whole of the business to Choteylal 
and thereafter had nothing to do with it. 

One of the other witnesses contirmed 
this story, and when asked what became 
of the debts, he said quite frankly that 
those were turned over to Choteylal at the 
same time as the assets. Of course that 
would bea convenient way of getting rid 
of one’s liabilities, but unfortunately for 
him it cannot be allowed to save Ramgopal 
from the obligations which he had incurred 
to the present plaintiff: nor do I believe 
his statement that he turned over this 
business to Choteylal and thereafter had 
nothing whatever to do withit. It is prob- 
ably true that he left Chinsurah for the 
time being, and went to live in his native 
village in the Central Provinces and left 
Choteylal to carry on. But he made no 
attempt to notify those creditors who had 


266 


supplied his firm with goods that there 
had been any dissolution of the partner- 
ship, and he allowed Choteylal to carry 
on the business as before under the name 
of Ramgopal Choteylal, and I am satisfied 
that this businees was a partnership busi- 
ness of which the tw? partners were Ram- 
gopal and Choteylal, and that there has 
never been any dissolution of that partner- 
ship. Further I find that Baluram and 
Fulchand never had any interest in that 
business, nor were or are partners in it, 
nor are they liable for this claim. There 
must be judgment for the plaintiff for the 
sum claimed with costs against Ramgopal 
and Choteylal. There will be judgment in 
favour of the other defendants but there 
will be no order for costs. 
D. Suit partly decreed. 


NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No. 14-B 
of 1935 
August 10, 1937 


Poutocx, J. 
BALIRAM SHIWAPPA KOMTI ann 
ANOTHER —APFELLANTS 
VETSUS 
NARAYAN AND OTHERg— RESPONDENTS 

Berar Land Revenue Code, 1928, s. 129— Appli- 
cobility — Right of easement if can be taken 
away by 3. 129—Right of way claimed, running 
partly through fields - Section, if applies—Civil Pro- 
cedure Code (Act V of 1908. O. XLI, r. 23—Appli- 
cability—Interpretation of Statutes—Proseeding in 
Legislative Council, if can be referred. 

Section 129, Berar Land Revenue Oode, can never 
have been intended t9 takeaway a right of eass- 
ment or any other right acquired under the ordi- 
nary civil law. It merely gives the Deputy Com- 
missioner power to give a right of way over the 
boundaries of other survey numbers, but it is open 
to persons who have a right of way acquired by 
easement to rely on their rights and not to apply 
to the Deputy Oommissioner under s 129, 
Section 129 does not apply, where a right 
of way claimed runs partly through the 
boundaries and partly through the fields of others 
and the plaintiffs will be, therefore, driven back on 
their claim of easement, 

The proceedings of the Legislative Council cannot 
be referredto inorder to interpret the meaning of a 
section, 

Order XLI, r. 23, Civil Procedure Gode, applies 
only if the suit has been disposed of on a preliminary 
point 

O. Mis. A. from an order of the Court of 
the Additional District Judge, Yeotmal, 
dated November 20, 1934, in ©. A. No. 98 
of 1933, reversing the order of the Court of 
the Sub-Judge, Second Class, Pusad, dated 
August 25, 1933, in O. S. No. 397 of 1930, 


Mr. E. M. Joshi, for the Appellants. 
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Mr. D. R. Baay, for the Respondents Nos. 
1 and 2. 

Order.—The plaintiffs sued to establish 
a right of way from the village to their 
fields. This way runs partly over the 
boundaries of survey numbers of others 
and partly through the fields of others. 
The trial Court treated the suit as one to 
establish this right of way as an easement. 
The issue framed was whether the 
plaintiffs or their predecessors-in-title were 
using the ways fcr more than 20 years 
openly and as of right, and it held that the 
plaintiff were entitled to this easement. On 
appeal the Additional District Judge held 
that the litigation was under s. 129 (3) of 
the Berar Land Revenue Code “and re- 
manded the case for de novo trial, apparent- 
ly under O. XLI, r. 23, which can apply 
only if the suit has been disposed of on a 
preliminary point. 

Section 129 of the Berar Land Revenue 
Code, gives the Deputy Commissioner power 
to decide claims by persons holding land 
in a survey numberto a right of way 
over the boundaries of other survey num- 
bers having regard to the needs of culti- 
vators for reasonable access to their fields, 
and sub-s. (3) of that section gives any per- 
son, aggrieved by the decision of the Deputy 
Commissioner a right to institute a civil 
suit within one year to have it set aside or 
modified. There had been an appiication 
in this case to the Naib-Tatsildar who held 
that no relief could be given tn the 
plaintiffs under s. 129 because the way that 
they claimed lay not altogether over the 
boundaries but lav in part through the 
fields of others. The plaint was badly 
drafted, probably by a petition-writer, but 
it is clear that the plaintiffs reled on a 
right of easement and the issue framed 
shows that the claim was understcod in that 
sense. Now s. 129 can never have been in- 
tended totake away a right of easement or 
any other right acquired under the ordi- 
nary civil law. It merely gives the 
Deputy Commissioner power to give a right 
of way over the boundaries of other survey 
numbers, but itis open to persons who 
have a rightof way acquired by easement 
to relyon thair rights and not to apply to 
the Deputy Commissioner under «6. 129. 
Here s. 129 would not apply to the entire 
right of way claimed by the plaintiff and 
the plaintiffs are, therefore, driven back 
on their claim of easement. The position 
has been entirely misunderstood by the 
learned Additional District Judge, and I 
may also point out thatthe proceedings of 
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the Berar Legislative Council cannot be 
referred toin order to interpret the mean- 
ing of s. 129, 

The appeal is, therefore, allowed, and the 
case must go to the learned Additional Dist- 
rict Judge for decision. The costs of both 
parties in this Court must be paid by the 
respondents. No Counsel's fee as no certi- 
ficate has been filed. 


D, Appeal allowed. 


OUDH CHIEF COURT 

Second Civil Appeal No. 293 of 1935 

January 11, 1938 
Zi4-UL Hasan AND HAMILTON, JJ. 

AHMED HASAN KHAN AND OTHERS 

—PuLaINTIrrs—APPELLANTS 
versus 
RAM SINGH AND OTAERS—DEFENDANTS— 
RESPONDENTS 

Hindu Law— Rerersioner—Rel inquishment—Sale of 
land by widow without necessity— Relinquishment of 
rights by reversioners without consideration in favour 
of vendee—Validity—Suit by sons of reversioners for 
possession on widow's death—-Estoppel— Transfer of 
Property Act (IV of 1F82), s. 6 

A contract by a Hindu to sell immovable property 
to which he is the then nearest reversionary heir, ex- 
pectant upon the death of a widow in possession, and 
to, tranerer it upon possession accruing to him, is 
void. 

A Hindu widow in possession of a widow's estate 
sold the land without legal necessity. The two of the 
reversioners executed a deed of relinquishment on 
the same day in favour of the vendee without any con- 
sideration, the third not being a party to it. The sons 
of the reversioners brought a suit onthe death ofa 
widow for the possession of the property on the ground 
that the transfer not being for legal necessity, was not 
indingupon them : 

Held, that the reversioners were not competent to 
make the relinquishment on the principles of s. 6, 
“Transfer of Property Act, and that the plaintiffs were 
mot estopped from claiming the property as the 
«elinquishment was not for consideration and one 
of the reversioners was not a party toit, Ananda 
Mohan Roy v Gour Mohan Mullick (1), Ramgouda 
Annagouda v. Bhausaheb (2) and Rangasami Goundan 

7. Nachiappa Goundan (3), distinguished. 


S. O. A. against the order of the District 
Nudge of Sitapur, dated July 4, 1935, up 
nolding the judgment and decree of the 

unsif, Sitapur, dated May 11, 1934. 

Messrs.,Ali Zaheer and M. Wasim, for 
he Appellants. 

Messrs. Radha Krishna and Jagdish 
Jhandra, for the Respondents Nos. 1—3. 


Judgment.—One Chet Singh, whose 
vedigree is given below, died possessed of 
Ku two annas eight pies share in village 
dyradnagar and was succeeded by his 
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widow Musammat Man Kuar. 


GULAB SINGH 
| 
iv. 
Pokhat Singh Gopal Singh 
| 
| | 
Chet Singh Hazari Singh. 
Musammat 
Man Kuar. 
| 
| | | | 
Ranjit Bhola Hari Narpat Khusha 
Singh Singh Singh Singh Singh 
alias | 
Mannu Raghubir Umrao 
Singh Singh, Singh, 
| plaintiff plaintiff 
Khanjan No.1. No. 2. 
Singh, 


On August 5, 1892, Man Kuar mortgag- 
ed by conditionalsale a one anna four pies 
share to Raghubar Singh (Ex. K-2) and on 
March 1, 1897, she sold the remaining one 
anna four pies share to one Zalim Khan 
(Ex. E-l). This sale was preempted by 
Tahawwar Khan in whose favour a decree 
was passed on June 28, 1898. 

On August 28, 1900, Man Kuar sold the 
one annafour pies share mortgaged to 
Raghubar Singh to Tahawwar Khan for 
a sum of Rs. 1,200 and out of the 
sale consideration, she left a sum of 
Rs. 1,100 for expenses of redemption of the 
property. On the sume date Bhola Singh 
aod Khushal Singh, reversioners of Chet 
Singh, executed a deed of relinquishment 
(Ex. E-8) in respect of the entire two 
annas eight pies share left by Chet Singh 
in favour of Tahawwar Khan. Subsequently 
Man Kuar got the mortgage made in 
favour of Raghubar Singh (Ex. K-2) and 
the sale of August 28, 1900, made in 
favour of Tahawwar Khan set aside by 
suit and the one anna four pies share 
that she thns recovered was mortgaged 
by herto Zalim Khan. It will thus be 
seen that finally whilea one anna four 
pies share came into the possession of 
Tahawwar Khan by the pre-emption suit, 
the remaining one anna four pies share 
was under mortgage to Zalim Khan, 
Defendants Nos. 1 to 8 are the representa- 
tivesin interest of Tahawwar Khan, and 
defendants Nos. 10 to 12 are the successors 
of Zalim Khan. Musammat Man Kuar died 
on February 22, 1932. 

The suit from which this appeal arises 
was brought on July 14, 1933, by Raghu- 
bar Singh and Umrao Singh along with 
Chhote Singh, to whom the other plaintiffs 
had sold one-half of their interest, for pos- 
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session of the entire two annaseight pies 
share and for Rs. 300 mesne profits, on 
the allegation that the aforesaid transfers 
were without legal necessity and that the 
plaintiffs were not bound by them. 

Various pleas were raised by the defend- 
ants tothe suit but the only plea which 
has survived was that the plaintifs were 
estopped from claiming the property by 
reason of the relinquishment (Ex. E-8) exe- 
cuted by Bhola Singh and Khushal Singh, 
fathers of Raghubar Singh and Umrao 
Singh, Plaintiffs, respectively, at least so 
far asthe share purchased by Tahawwar 
Khan was concerned. This plea was 
overruled by the trial Court, the learned 
Munsif of. Sitapur, who gave the plaintiffs 
a decree conditional on payment of Rs. 200 
to defendants Nos. 1to 8 and Rs. 306 to 
defendants Ncs. 10 to 12. The plaintiffs 
appealed to the learned District Judge but 
he affirmed the decree of the trial Court. 

We are of opinion that the Courts 
below were right in holding that the deed 
of relinquishment (Ex. E-8) did not estop 
the plaintiffs from claiming the property. 
In the first place, there was absolutely no 
consideration for the relinquishment. In 
the second, it is not denied that Ranjit 
Singh was one of the reversioners of Chet 
Singh along with Bhola Singh and Khushal 
Singh but he was no party to the relin- 
quishment. His interest devolved on his 
son Khanjan Singh who executed a deed 
of gift in favour of plaintiffs Nes. 1 and 2 In 
the third place on the principle ofs.6 of the 
Transfer of Prop-rty Act, Bhola Singh and 
Khushal singh were not competent to make 
therelinquishment in question. In Ananda 
Mohan Roy v.Gour Mohan Mullick. T ”. 
50 I. A. 239 (1) it was held by their Lord- 
ships of the Judicial Committee that a con- 
tract by a Hindu to sell immovable pro- 
perty to which he is the then nearest 
reversionaly heir, expectant upon the death 
of a widow in pcssession, and to transfer 
it upon pessession accruing to him, is 
void and it was remarked that s. 6 (a) of 
the Transfer of Property Act would be 
futile ifa contract of the above character 
was enforceable. 

The learned Counsel for the appellants 
rleies on Ramgouda Annagouda v. Bhau- 
saheb, L. R. 54 1. A. 396 (2) but the facts of 

(1) 50 I A 239; 74 Ind. Cas. 499; 21 A LJ 718:4PL 
T 609; A IR 1923 PC 189; (1923) M W N 803; 45M L 
J 617; 25 Bom, L R 1269; 33 M L T 365; 50 © 929; 28 O 
W N 718; 400 LJ 10 @ O. 

(2) 54 I A 396; 105 Ind. Cas. 708; A IR 1927P 0 227; 
53 M LJ 350; 46 O L J 267; 40 W N 876; 39MLT 
250; (1927) M W N 736; 29 Bom, L R 1380; 32 OWN 
88; 27 L W 140 (PO), 
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that case were entirely different. There 
the widow had alienated the property by 
three different deeds simultaneously exe- 
cuted and registered. By the first deed 
she gave some property to her bro- 
ther, by the second she sold half of 
another property to the reversionary heir 
and by the third she sold the other half of 
that property to herson-in-law. The sig- 
nature of each of the deeds was attested 
by the other two alienees.,On a suit 
brought by the son and grandsons of the 
reversionary heirafter his death, it was 
held that the three deeds were to be re- 
garded asforming one transaction entered 
into by allthe persons interested in the 
properties and that the reversionary heir 
and consequently the plaintiffs were pre- 
cluded from disputing the twoalienations 
sought to be set aside. It is thus clear 
that there is no parellel between the pre- 
sent case and the case of Ramgouda Anna- 
gouda v. Bhausaheb, 54 I. A, 396 (2). 

The learned Connsel for the appellants 
also relied on Rangasami Goundan v. 
Nachiappa Goundan, L.R 461.A.72 (3) 
but the principle laid down in that case 
also is quite inapplicable to the case be‘ore 
us. At page 85* their Lordships say:— 

“An alienation by a widow is not a void con- 
tract, is only voidable.... Now, in all cases of 
voidable contracts there is a general equitable 
doctrine common to all systems, that he who has the 
right to complain must do so when the right of 
action is properly open to him, and he knows the 
facts. If therefore, a reversioner; after he became 
in titulo to reduce the estate to possession and knew 
of the alienation, did something which showed that 
he treated the alienation as good, he would lose his 
right of complaint.” 

In the present case the alleged relinquish- 
ment was made not when Bhola Singh and 
Khushal Singh became entitled to the 
property but in the life-time of the 
widow Man Kuar. This case, therefore, also 
does not help the appellants. 

The result is that we dismiss this appeal 
and confirm the decree of the Court below. 

s. Appeal dismissed. 

(3)46 I A 72; 50 Ind. Cas. .498; 36 M L J 493; 17A L 
J 536; 29 O L J 539; 21 Bom. L R 640; 23 C W N 777, 
(1919) M W N 262; 42 M 523; 26M L T5; 10 LW 
pi 1 UPL RPO) 66; AIR 1918 PO 196 


PO. . 
*Page of 46 I. A—[#d.] 
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LAHORE HIGH COURT 

Oriminal Case No 1397 of 1936 

April 9, 1937 
Jar LAL AND BAIDE, JJ. 

INDAR SINGH AND ANGTHER— 

APPELLANTS 
LETSUS 

EMPEROR - Opposits Party. 

Penal Code (Act XLV of 1860), 3. 104—Scope— 
Peaceful but unlawful possession only for two hours 
by accused of land in possession of deceased—Ac- 
cused mere trespasser—Deceased trying to eject him 
—Deceased and not accused has right of private 
defence. 

Where an accused succeeds in obtaining peaceful 
but unlawful possession of certain land and remains 
in possession for only a couple of hours and the 
possession is Rever acquiesced in by tne deceased co- 
sharer, such a possession is nothing better than mere 
trespass aud does not givethe accused aright of 
self-defence ifthe person already in possession tries 
to eject the accused by force. On the other hand 
the person in possession has a right to maintain 
his possession and to inflict any necessary injury, 
short of death, in the exercise of his right of private 
defence of the properly unders, 104, Penal Code in 
‘ejecting the accused. 

Cr. C. trom an order of the Sessions Judge, 


Montgomery at Lahore, dated October 30, 
1936. ` 


Mr. Jat Gopal Sethi, for the Appellants.: 


Mr. Des Raj Sawhney, for the Crown. 

Bhide, J.—Hazara Singh and Lakha 
Singh, two brothers, and Banta Singh and 
‘Indar Singh, their respective sons were 
charged unders. 3802, Indian Penal Ccde, 
read with s. 34, Indian Penal Code, with 
khe murder of one Arjan Singh. Hazara 
Singh was acquitted. Indar Singh was 
convicted under s. 302, Indian Penal Code, 
‘and sentenced to transportation for life. 
Wanta Singh was convicted under s. 324, 
Kndian Penal Code, and sentenced to 
igorous imprisonment for one year while 
Lakka Singh was convicted under s. 323, 
Kndian Penal Code, and sentenced to 
wigorous imprisonment for six months. 
Mndar Singh and Lakha Singh have filed 
3 joint appeal. The material facts of the 
ase were briefly as follows: One Baga 
singh had seven sons, namely, Hazara 
Singh, Lakha Singh, Arjan Singh, Amar 
singh, Gajjan Singh, Sajjan Singh and 
Sarwan Singh. He owned 96 ghumaons of 
land which he divided into eight shares. 
We kept one share for himself and gave 
me share to each of his seven sons. After 
he death of Baga Singh his share was 
__‘erited by his wife Masammat Dani. This 
share was cultivated by four of the sons 
of Baga Singh, namely, Arjan Singh, Amar 
jingh, Gajjan Singh and. Sarwan Singh 
uring the lifetime of Musammat Dani. 
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Musammat Dani died in 1935 and the land 
vas mutated in favour of all the song 
jointly. The aforesaid four sons, however 
continued in possession of the land. On the 
day of the occurrence Hazara Singh, Lakha 
Singh, Banta Siogh and Indar Singh went 
to this land and started irrigating two 
killas out of it which they claimed to have 
been allotted to them by a panchayat. 
Arjan Singh and Amar Singh coming to 
know about this went to the land and 
protested against the conduct of Hazara 
Singh, ete. This led to a fight in the course 
of which Arjan Singh was given blows 
with a sela on the chest and on the neck by 
Indar Singh, resulting in injuries to which 
he succumbed later. Lakha Singh also 
inflicted a blow on his head with a gan- 
dhah while Banta Singh inflicted another 
blow wth a chhari on his 
Singh, who tried to interfere, was also given 


arm, Amar- 


some blows with the sela by Indar Singh, . 


Gajjan Singh, Sajjan Singh and Sarwan 
Singh arrived shortly afterwards and then 


the fight ended. The matter was reported i 


to-the Police and after investigaticn Hazara 


Singh, Lakha Singh, Banta Singh and.: 


Indar Singh were challaned. 

The appellants admitted the fight, but 
their plea was that they had taken pos- 
session of the land in pursuance of a deci- 


sion of the panchayat and while they were - 
in peaceful possession, they were attacked : 


LING 


by Arjan Bingh, Amar Singh, Gajjan Singh, : 
Sajjan Singh and Sarwan Singh and that.. 
the injuries to Arjan Singh and Amar Singh : 
were caused by them in the exercise of . 


their right of private defence, 
Sessions Judge found that the appellants 
had failed to prove that the land in ques- 


The learned : 


tion had been allotted to them by any : 


panchayat and that they had no justifica- 
tion for taking possession of the land and 
irrigating it, as they had done. They had, 
therefore, no right of private defence. The 


`a 


learned Judge, however, found thatit was . 
not proved that the fatal injuries to Arjan - 


Singh were caused in furtherance of a 


common intention and, therefore, he con- . 


victed Indar Singh alone, who was res- 
ponsible for those injuries, under s. 
Indian Penal (ode, and 


302, . 
sentenced him. 


to transportation for life. Lakha Singh,- 


who had given only one blow with the gan- 
dhali on the head of Arjan Singh, was 
convicted under s. 323, Indian Penal 
Code, and sentenced to rigorous imprison- 
ment for six months only. 

The medical evidence shows that’ the 
four accused, namely Hazara Singh, Lakha 
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Singh, Banta Singh and Indar Singh were 
all injured, the total number of injures 
received by them being about fourteen. 
The prosecution witnesses failed to give 
any explanation of these injuries but one 
of the prosecution witnesses, namely, 
Muhammad Din, had stated before the 
Police that Arjan Singh and Amar Singh 
had come armed with a lance and a chhavi 
and that Gajjan Singh was also armed 
with agandhali and that the accused per- 
sons had been injured in the fight. Al- 
though the prosecution witnesses have 
denied in the Sessions Court that the in- 
juries to the accused persons had been 
inflicted atthe time of the fight, it seems 
that they are not telling the truth in this 
respect. It may be safely assumed, in the 
circumstances of the case, that the injuries 
on the persons of the accused, nine out of 
which at any rate could not be self-inflict- 
ed according to the medical. evidence, were 
inflicted in the tight. 

The main point which requires consider- 
ation in the case is whether the appellants 
can be held to have been actingin the 
exercise of their nght of private defence, as 
contended on their behalf by their learned 
Counsel. The allegation of the appellants 
that the land in question had been allotted 
to them by a panchayat is not supported 
by any evidence worth consideration. Only 
one witness, Prithi Singh, Zaildar, has de- 
posed in the course of cross-examination 
that a panchayat was held and that the 
land was allotted to Hazara Singh, etc. 
but the alleged decision was not reduced 
to writing nor was it ever reported to the 
Revenue Oficer. If the parties haa re- 
ferred the matter to a panchayat and ac- 
cepted the decision of the panchayat, as 
alleged by the appellants, there is no reason 
why Arjan Singh and others should have 
objected to their irrigating the land. 1 
hold, in agreement with the view of the 
learned Sessions Judge, that the story 
about the decision of the panchayat is nos 
established. It follows that the appellants 
had no right to take possession of land 
without the consent of Arjan Singh and 
others who were admittedly in possession 
ever since the lifetime of Musammat Vani. 
It is true that the land had been mutated in 
favour of the seven brothers, but this would 
not give them any right to eject the co- 
sharers, who were already in peaceful pos- 
session, without their consent. The proper 
course for the appellants was to goto a 
Jivil Court or to apply for partition of the 
land. The appellants themselves appear 
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to have been conscious of this fact and it 
was apparently for this very reason that 
they alleged that the matter had been re- 
ferred to a panchayat and that the land in 
dispute had been allotted to them by the 
panchayat. 

The learned Counsel for the appellants 
contended that as the appellants were 
entitled to the joint possession of the land 
in any case and had succeeded in obtaining 
peaceful possession, they had aright of pri- 
vate defence; but this contention cannot 
be upheld in the circumstances of the case. 
The appellants had been in possegsion only 
for a couple of hours or s9 an the pos- 
session had never been acquiesced in by 
Arjan Singh and others. The possession 
was, therefore, nothing better than mere 
trespass and could not give them any Tight 
of private defence. Arjan Singh and his 
companions had, on the other hand, a right 
to maintain their possession and to eject 
the appellants. If the appellants were 
beaten, it must have been because they 
refused to vacate the land. According to 
the provisions of s. 104, Indian Penal Oode, 
Arjan Singh and others had a right to 
inflict any necessary injury, short of death, 
in the exercise of their right of private 
defence of property, and in the circumstances 
of the case, it cannot be said that Arjan 
Singh and others exceeded their right of 
private defence. The appellants on the 
other hand committed a double wrong, 
firstly, by trying to take unlawful posses- 
sion of the land, and secondly, . by resisting 
Arjan Singh and others when they tried to 
eject them from the land. 
From the evidence it appears that Indar 
Singh inflicted with. his sela several in- 
juries on the vital parts of Arjan Singh 
which resulted in his death. In doing so 
he must at least be presumed to have had 
the knowledge that his act was so immi- 
nently dangerous as to result in death. 
Indar Singh has stated that he came subse- 
quently when his party was being beaten ; 
but this statement is not supported by any 
evidence and I see no good reason to doubt 
that he accompanied Hazara Singh, Lakha 
Singh and Banta Singh when thty went 
to the Jand to take possession and attacked 
Arjan Singh inthe manner alleged by the 
presecution. In my opinion he has been 
tightly convicted under s. 302, Indian 
Penal Code, in view of all the circum- 
stances, and his conviction and sentence 
must, therefore, be maintained. Lakha 
Singh gave only one injury on the head of 
Arjan Singh, but he and Hazara Singh were 
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apparently the persons principally interest- 
ed in the land and were presumably res- 
ponsible for the commission of this offence. 
Lakha Singh has been given only six 
months’ rigorous imprisonment and the 
sentence cannot be considered to be exces- 


sive in view of all the facts. I would, 
therefore, dismiss the appeal. 

Jai Lal, J.—I agree. 

8. Appeal dismissed. 


. 


“OUDH CHIEF COURT 
Second Civil Appeal No. 228 of 1935 
January 11, 1938 
Zia- UL-HASAN AND HAMILTON, JJ. 
PITAMBAR DASS—Derenpant—-APPELLANT 


versus 
DURGA BAKSH SINGH AND OTHERS 

— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 92— 
Mortgage of portion of property to A—Subsequent 
mortgage of whole property to B—Usufructuary mort- 
gage of portion again to A in lieu of previous mortgage 
keeping his previous mortgage alive—Principle of 
subrogation, if can be applied—Mortgage—Subrega- 
tion. 

A portion of property was mortgaged to Aon three 
mortgages. The whole property was subsequently mort- 
gaged to B, A portion was again usufructually mort- 
gaged to A, consideration being amount due on pre- 
vious mortgages but the previous mortgages were kept 
alive. Ina suit by B he admitted A’s mortgages but 
the question of priority was left undecided at the 
request of parties. Ina suit by Aon the first three 
mortgages : 

Heid, that although s. 92, Transfer of Property Act, 
did not apply to such a case the principle of subrogation 
applied to prior mortgagee taking subsequent mort- 
gage and that B could not question priority of A’s mort- 
gage as in the previous suit he had asked the Court not 
to decide priority. Ram Kumar v. Dwarka Prasad 
(1) aud Kanhaiya Lal v. Gulab Singh (2), referred 
to 


S. ©. A. against the order of the District 
Judge of Rae Bareli, dated April 26, 1935. 

Messrs, Hyder Husainand H. H. Zaidi, 
for the Appellant. 
oo. Radha Krishna, for the Respondent 
No. 1. 

_Mr.M. L. Saksena, for the Respondent 

Nos. 1, 11 and 12. 

Judgment.—This is a defendant's ap- 
peal against a decree of the learned District 
Judge of Rae Bareli who affirmed a decree 
of the learned Oivil Judge of Partabgarh, 
by which the suit of the plaintiff-respond- 
ent Durga Baksh Singh for sale on the 
basis of three mortgages was decreed. 

The facts are that Balbhaddar Prasad, 
father of defendant No. 1, Bhagwat Prasad, 
owned a two annas eight pies share in vil- 
age Pura Bhagwat. He executed three 
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mortgagesin favourof Durga Baksh Singh. 
The first (Ex. 5) was made on January 2, 
1917, the second (Ex. 2) on June 24, 1921, 
and the third (Hx. 4) on June 12, 1922. By 
all these deeds a one anna four pies share 
was mortgaged. In January and May, 1923, 
the entire two annas eight pies share was 
mortgaged to Ghanshiam Dass, defendant, 
who is now represented by his son Pitambar 
Dass. On November 17, 1923, Balbhaddar 
Prasad made a fourth mortgage in favour 
of Durga Baksh Singh. This mortgage was 
usufructuary and related to an eight pies 
share only and the consideration for this 
mortgage was made up of the amounts due 
under the three previous mortgages and 
some money obtained in cash. Ghanshiam 
Dass brought a suit on his two mortgages 
of 1923 and impleaded Durga Baksh Singh 
in that suit. Durga Baksh Singh set up 
his three previous mortgages which were ad- 
mitted by Ghanshiam Dass but the question 
of priority was left undecided by the Court 
at the request of the parties. Ghanshiam 
Dass's suit was decreed and the property 
sold in execution of the decree and was 
purchased by Ghanshiam Dass himself. 

The suit which has given rise to this ap- 
peal was brought by Darga Baksh Singh on 
his first three mortgages and Ghanshiam 
Daes pleaded that those mortgages were 
extinguished by the later mortgage of 
November 17,1923. The plaintiff Durga 
Baksh Singh cn the other hand contended 
that he was entitled tosue on those mort- 
gages and to claim priority as against Ghan- 
shiam Dass. 

Both the Courts below have overruled the 
plea raised by Ghanshiam Dass and decreed 
the plaintiff's suit. 

Hence this second appeal filed by Ghan- 
shiam Dass and now continued by his son 
Pitam bar Dass. 

We have heard the learned Counsel for 
the parties and have no doubt whatever that 
the Court below came toa right conclusion 
in the case. Although s. 92 of the Transfer 
of Property Act, which deals with subro- 
gation, does notin terms apply to a case 
like the present, Courts have consistently ap- 
plied the principle of subrogation to a 
prior mortgagee who takes a subsequent 
mortgage. Sir D. F. Mulla in his commen- 
tary onthe Transfer of Property Act at 
p. 559, second edition, says :— 

“Under the doctrine of subrogation, a third mort- 
gagee redeeming a first mortgage acquires the 
rights ofthe first mortgagee and has priority over 
the second mortgage only as regards the first mort- 
gage but mot as regards the third mortgage. Com 
versely a first mortgages making ,a fresh advance 
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after a second mortgage; on a renewed mortgage, 
even if that fresh advance is to pay off the first mort- 
gage, retains priority over the second mortgagee 
as regards the first mortgage but not as to the fresh 
advance in respect of whichhe is in the position of 
ird mortgagee.” 
S Rom Kumar v. Dwarka Prasad, 15 
O. C. 211 (1), it was held that where a mort- 
gagor being unable to re-pay a loan. an 
account is taken of the money due to the 
mortgagee and a fresh bond is executed, 
the priority of the original mortgage is not 
affected although any fresh advance made 
under the subsequent deed will not have 
any effectas against an intermediate en- 
cumbrancer. Similarly in Kanhaiya Lall 
v. Gulab Singh, 90., W. N. 387 (2), it was 
held that where a mortgagee takes another 
mortgage in lieu of his prior mortgage and 
the case is not strictly covered by the pro- 
visions of the Transfer of Property Act, the 
morigagee can claim the beneiit of the 
doctrine of subrogation and he can use his 
earlier morigage as a sheild against any 
claim for priority of an intermediate mort: 
gagee. It was further said that the cri- 
ginal morigagee should be presumed to 
have intended what was to his benefit and 
he ought to be deemed to have intended 
to keep alive the earlier mortgage to be 
used as a shield against the intermediate 
mortgagees, In the present case the fact 
that Durga Baksh Singh did not return 
the first three mortgage deeds to Balbhaddar 
Prasad, when he executed the fourth mort- 


gage deed of November 17, 1923, but kept - 
them himself, is also an indication of the _ 


fact that he intended to keep alive the firat 
three mortgages. ‘The circumstances relied 
on by the learned Counsel for the appellant, 
namely, that whilea one anna four pies 
share was mortgaged by the first three 
deeds, only an eight pies share was mort- 
gaged by the fourth deed, that the last 
mortgage was usufructuary while the first, 
three were simple and that no mention was 
made in the last mortgage deed of an in- 
tention to keep alive the first three mort- 
gages, do not, in our opinion, show that 
Durga Baksh Singh did not intend to keep 
alive those mortgages. On the other hand, 
as already pointed out, the fact of his 
keeping those mortgage deeds himself is a 
strong indication of his intention to keep 
alive those mortgages. 


There is still another circumstance which | 


oes against the appellant's contention. In 
ae own suit Ghanshiam Dass admitted the 
first three mortgages in favour of Durga 
O 211; 15 Ind. Cas. 9. 
< 0 W N 387; 138 Ind. Cas. £06; Ind. Rul, (1932) 
` Qudb 304; A I R 1933 Oudh 9; 7 Luck 655.9 
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Baksh Singh but asked the Court not to 
decide the question of priority in that suit. 
lt does not, therefore, lie ia his mouth or in 
that of hig successor to question the priority 
of Durga Baksh Singh's first three mort- 
gages. The appeal has,in our opinion, no 
force and is dismissed with costs. 

8. ‘Appeal dismissed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 176 of 1934 
February 24,1937 ° 


Niyoat, J. 
DARBARI LOKNATH LOHAR— 
APPELLANT 
versus 
HARLAL anp 0OTAERS—RRESPONDEN [5 

Village service—Blacksmith working for landlord 
without wages in lieu of which he holds lands rent- 
free—Whether a village servant—He can be appoint- 
ed only by malguzar and not by lambardar. 

A blacksmith working for the landlord without 
wages in lieu of which he holds lands rent-free, 
does not become a tenant as he works under a con- 
tract of servics, not one of tenancy, Heis only a 
servant of the malguzar and he can be append 
only by the malguzar of the pitti in which he is to 
render services and not by the lambardar, Ram- 
pene v. Soma (1) and Nilkanth v. Fakira (2), fol- 
owed. 


S. CO. A. from the appellate decree of the 
Qourt of the Additional District Judge, 
Raipur, d:ted January 18, 1934, in C. A. 
Nos. 82 and 88 of 1933, reversing the decree ` 
of the Court of the Sub Judge, Second Olass, 
Raipur, dated March 30, 1933, in O. S. No. | 
346 of 1982. ` 

Mr. R, M. Bhagade, for the Appellant. 

Mr. R. G. Rao, for the Respondents. 

Judgment.—Tnis is a plaintifi’s appeal 
froma reversing judgment of the Ad- 
ditional District Judge, Raipur. ` 

` Mouza Badegaon is divided into three 
pattis of which Patti No. 1 of 0-10-8 share 
belongs to Nandlal, ratti No. 2 of 0-b-4 ` 
belongs to Dinanath, Lambardar, and Patti 
No. 3 is shamilat, i: en joint with Dinanath 
as lambardar. Nandlal ‘appointed for 
his own patti the appellant Darbari to 
work as a blacksmith and the defendant 
Baknari, who is now represented by his 
sons, was appointed by Dinanath in his 
capacity as a lambardar. Bakhari had 
been working as a blacksmith for many 
years and cultivating in lieu of his re- 
muneration Khasra Nos. 2620, 2842 and 
3745. The plaintiff Darbari sued for his 
share of the crops grown on these fields 
as he had been in 1929 30 obstructed in 
cultivation and in the next year when he 
cultivated his crops were removed by the 
defendants and in the last yearhe was pre" 
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-vented from cultivating the lands. The 
trial Court held that the plaintiff was 
wrongfully prevented from cultivating the 
lands and passed a decree for Rs. 44-10-8 
against the defendants by way of damages. 
The lower Appellate Oourt took a different 
View and dismissed the suit. 

_ The lower Appellate Court's reasoning 
proceeds on the view taat as Dinanath was 
the lambardar of Patti No. 3, it was he 
alone that had the power to appoint the 
blacksmith ‘This view runs counter to 
that expressed by the Court of the Judicial 
Commissioner, Nagpur, in Second Appeal 
No 486 of 1932decided on October 25, 
1931, which arose out of the sister Suit No. 
194 of 1931. The lower Appellate Court 
would be right if the blacksmith was vil- 
lage servant as such but ke is only aser- 
vant of the malguzar and he is described 
as such in the revenue papers (see 
Exs. D-1, D-3 and D-4). 
Soma (1) it was held that acarpsnter who 
works for the landlord without wages in 
lieu of which be holds lands, rent-free, 
does not become a tenant as he works 
‘ander a contract of service, not one of 
tenancy. Simuarly a Bhum3k was held 
motto be a village service tenant: see 
Wilkanth v. Fakira (2). As the blacksmith 
was a servant of the malguzar, he could 
be appointed only by the malguzar of the 
patti in which he was to render service. 
Nandlal, therefore, had the right to ap- 
point Darbarias his blacksmith and not 
Jinanath as has been held by the lower 
Appellate Court. 

The lower Appellate Court’s decree is 
yet. aside and the original Court’s decree is 
restored. The respondents 
osts of this appeal and those of the lower 
Appellate Gourt. The costs of the first 
ae will ba paid as directed by that 
jourt. 


N, Appeal allow`d. 
(1) 9N L R 97, 20 Ind. Cas, 541, 


`(2) 27 N L R 265; 13t Ind. Cas. 266; JAN LJ 4l;, 


A I'R 1931 Nag. 121; Ind. Rul. (1931) Nag. 138. 





: RANGOON HIGH COURT 
livil Revision Application No. 412 of 1936 
: March 23, 1937 
Mya Bu AND Sprargo, JJ. 

M. H. MASHIAH—APPLIOANT 

À VETSUS 
Messrs. BALTHAZAR & Son, LTD., AND 

- OTAERS—OPPOsSITE PARTIES 
Civil Procedure Code (Act V of 1908), 0. XXXITTI, 
,-4 (as amended in1935 by Rangoon High Court) 


173-35 & 36 
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In Ramkrishna v. 


will pay the. 
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—Plaint, uf can be rejected after enquiry under 
7.4 on ground that it does not show cause of action 
—Ploaint not showing cause of action on face of tt — 
If can be rejected—Court referring to proceedings 
mentioned in plaint, in deciding that plaint does not 
show cause of action—Order dismissing plaint — 
Legality. 

The new r.4 under O. XXXIII, Civil Procedure 
Code, as amended by Rangoon High Courtin 1935, 
does not give any express authority to the Gouri to 
reject a plaint on the ground that it does not show a 
cause of action after enquiry held under the rule, 
but when on the face of the plaint itself it does not 
show a valid cause of action it does not stand to 
reason that the Court cannot act upon that finding 
at any stage of the proceedings provided it has not 
infringed the rule that it should not adduce matters 
extraneous to the plaint in determining whether it 
shows a valid cause of action or not. Since the 
reference to the proceedings in the High Court can- 
not be deemed to be tantamount to adducing of 
matters extraneous to the plaint because those pro- 
ceedings are themselves mentioned in the plaint and 
the applicant himself asked that those proceedings 
be read as part of the plaint, there is nothing which 
renders the order dismissing the application, illegal. 


oO. R. App. from an order of the Dis- 
trict Oourt, Toungos, dited October 26, 
1936. 


Mr. K. C. Sanyal, forthe Applicant. 

Messrs. Beecheno and Guha, for the Res- 
pondents Nos. 1 and 3 (respectively). 

Mya Bu, J.—This is an application under 
s. 115, Cıvıl Procedure Code, for revision 
of an order rejecting an application for 
leave to sue in forma pauperis. The 
original application by which the pro- 
ceeding was initiated was filed on Septem- 
ber 19, 1935. The application was drawn 
up in due compliance with the rule thea 
in force. Tne rules relating to such 
applications were contained in O. XXXII, 
Civil Procedure Oode, which underwent 
amendment by this High Court towards the 
end of 1935. The amended rules came into 
force on December 18, 1985. Under tne rule 
in force at the time of the initiation of 
this proceeding, an application for parmis- 
sion to sue as a pauper must set out she 
particulars required in regard to the plaint 
in 4 suit, the schedule of any movable or 
immovable property velonging to the 
applicant with the estimated value thereof 
must be annexed thereto and it must be 
signed and veritied in the manner prescrib- 
ed for signing and veritication of pleadings: 
(old r. 2,0. XXXII. Under the amended 
y. 2 the application is made by means of 
a Petition signed and veritied in the manner 
prescribed for signing and verilication of 
plaints stating (4) that the plaintiff is a 
pauper and that all the property of the 
plaintiff consists of the items set out and 
value in the schedule to the petition, 
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(ii) that the plaintiff has not within two 
months next before the presentation of 
the petition disposed of any property 
fraudulently or in order to enable him to 
plead pauperism and (iit) that the plaintiff 
Das not entered into any agreement with 
any person whereby such person has or 
wil) have an interest in the proceeds of 
the suit, with the plaint itself annexed to 
it. Whereas under the old r.4 upon the 
application being duly presented, the Court 
may eXamine the applicant or his agent 
regarding the merits of the claim and the 
property of the applicant, and if there 
exists any of the conditions mentioned in 
the old r. 5, the Court should reject the 
application without ordering issue of 
notice to the opposite party and the Gov- 
ernment Pleader under the old r. 6, the 
new 1, 3 makes it incumbent upon the 
Court to reject the petition upon the plaint 
and the petition being duly presented to 
it and without ordering issue of notice to 
the opposite party and the Government 
Pleader, on any of the grounds mentioned 
in that rule. 

The grounds set out 
and the new r. 3 are substantially the 
same. The old r. 7 prescribed the pro- 
cedure to be adopted at the hearing. 
The provision for issue of notice to the 
opposite-party and the Government Pleader 
and the procedure to be adopted at the 
hearing of the petition are set outin the 
new r. 4. In the present case on the 
petition having been duly presented by the 
applicant, the Court, without examining 
the applicant or his agent under the old 
T. 4, proceeded to issue notice to the 
opposite parties and the Government Pleader 
under the old r. 6. Subsequently, however, 
the applicant was required to file his 
amended application which is described 
asan amended plaint on August 4, 1936. 
In spite of the fact that by the time the 
new rules had come into force, the applica- 
tion was still in the form prescribed by 
the old r. 2,2. e., the plaint and the petition 
for leave to sue in forma pauperis are 
amalgamated in one document. 

The main allegations on which the pro- 
posed suit was based are to be found in 
paras. 6, 7, b, 9, 10, 11 and 12 of this 
amended petition. The gist of these alle- 
gations is that during the pendency of an 
appeal by one Nazareth against a decree 
obtained by respondent No. 1, Messrs. 
Balthazar & Son, Limited, on the Original 
Side of this Court, the applicant became 
uiety for Nazareth to enable him to obtain 


in the old r. 5 
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an -order for stay of exédution of the decree 
under appeal, that subsequently when 
Nazareth failed in his appeal respondent 
No. | took out execution against him (the 
applicant) by having immovable ‘properties 
which he had given as security sold, that 
the sale was not duly adverlised, that 
consquently the property worth a consi- 
derable sum was sold to respondents Nos. 2 
and 3 for a paltry sum, that the execution 
taken against him was invalid, that his 
suretyship was obtained by fraud, that the 
execution taken against him was illegal and 
that the sale was otherwise vitiated by 
irregularity and fraud and was accord- 
ingly void. The. main relief sought by 
the applicant by the proposed suit was 
for a declaration that the sale was null 
and void. The other reliefs prayed for 
are incidental to the main relief that the 
sale be declared null and void. In the 
course of the enquiry after issuing notice 
to the opposite parties and the Govern- 
ment Pleader, the learned Additional Dis- 
trict Judge examined the proposed plaint 
in the light of the proceedings in the High 
Coart which were adduced before him at 
the instance of the respondents. Then it 
was found that the allegations on which 
the applicant based his claim had all been 
considered and dealt with in the execution 
proceediegs as well asin certain subsequent 
proceeding in the High Court. The learned 
Additional District Judge observed: 

“On bis own admission, all grounds which he 
had to put forward had been put forward in the 
High Court, before and: after the sale was con- 
firmed, The High Court had decided against him 
on his objections in the Execution Case No. 35 of 


1933. Therefore his allegations in the application 
do not show the cause of action.” : 


This observation of the learned Addi- 
tional District Judge was made as a result 
of his reference to the proceedings in the 
High Court. The learned Advocate -for 
the applicant urges that although the 
application was filed under the old rule, the 
trial Court had no right to consult any- 
thing other than the plaint in the case for 
the purpose of ascertaining whether the 
proposed plaint showed a valid cause of 
action or not after issue of notige under 
r. 3 of the new rules, and under r. 4 of 
the new rules the Court has no jurisdic- 
tion to consider the question as to the 
maintainability. of the suit or whether the 
proposed plaint discloses a cause of action 
m an enquiry held under that rule. For 
ihe purpose of the present case I do not 
think it is necessary to enter into a dis- 
cussion as tọ the correctness of the propo 
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sition advanced by the learned Advocate, 
but it is enough to say that as regards 
the first. point the learned Additional Dis- 


trict Judge had not gone beyond the limits 
allowed by law by adducing matters 


appearing in the proceedings in the High | 


-Court for the purpose of ascertaining whe- 

ther the proposed plaint showed a valid 
cause of action. A reference to the pro- 
ceedings should not, in view of the wording 
of the propésed plaint in this case, be 
deemed to be tantamount to the adducing 
of materials extraneous to the proposed 
plaint mentioned in the petition, because 
in para. 7 of the proposed plaint itself it 
was stated: 

“The petitioner craves leave to refer to the 
Oivil Appeal No. 116 of 1931 and Civil Execution 
Oase No. 35 of 1933 and Oivil Regular No. 269 of 
1935 of the High Court, Rangoon, as part of this 
plaint.” 

After this statement it does any stand 
to reason that the applicant should now 
complain that the learned Additional Dis- 
trict Judge committed an illegality by 
reading into his plaint matters appearing 
in these proceedings. Those matters 
clearly show that when application was 
made to take out execution against the 
applicant's property, the applicant made 
substantially the same allegations which 
he made in the proposed plaint so far as 
matters relating to facts antecedent to the 
inıtiation of the proceedings were con- 
cerned, As regards the facts alleged to 
show that the sale of his property in exe- 
cution was rendered void on account of 
illegality or irregularity in the publication 
and the conducting of the sale, they were 
also made in a subsequent petition filed by 
the applicant in this case. The sale took 
place after the applicant had withdrawn 
his objections and only by consent. The 
allegations made after the sale relating to 
the publication and the conducting of the 
sale were those of the kind which would 
have been sufficient for the setting aside 
-of the sale under O. XXI, r. 90, Civil Pro- 
cedure Code. It is clear thatthe matters 
now relied on are barred by the principle 
of res judicata and that the applicant has no 
valid cause of action in this suit. 

The objection that it was not open to 
whe Court to consider this after issue of 
motice under r. 3 of the newrules in my 
opinion is not of any substance. Rule 4 
of the new rules is silent about it. It does 
10t give any express authority to the 
“Jourt to reject a plaint on the ground 


shat ib does not show a cause of action’ 


„iter enquiry held under the rule, but 
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when on the face ofthe plaint itself it does 
not show a valid cause of action, it does 
not stand to reason that the Court cannot 
act upon that finding at any stage of the 
proceedings provided it has not infringed 
the rule that it should not adduce matters 
extraneous to the plaint in determining 
whether it shows a valid cause of action 
or not. Since the reference to the pro» 
ceedings in the High Court cannot be 
deemed to be tantamount to adducing of 
matters extraneous to the plaint because 
those proceedings are themselves men- 
tioned in the plaint and the applicant 
himself asked that those proceedings be 
read as part of the plaint, there is, in my 
cpinion, nothing which rendered the order 
which is sought to be revised illegal. Iam 
not satisied that there is any ground for 
holding that the District Court has exer- 
cised its jurisdiction either illegally or 
with material irregularity in rejecting the 
applicant's applicaticn as it did. The 
application for revision fails and it is dis- 
missed with costs, Advocate's fee tive gold 
mohurs. 

Spargo, J.—This application bordered 
on the preposterous and to have permitted 
to continue would have been; in my opinion, 
monstrous. I cannot see that there was 
anything in the procedure which amounted 
to an illegal exercise of jurisdiction or to 
a material irregularity and I agree that 
the application must be dismissed. 

D. Application dismiss: d. 





CALCUTTA HIGH COURT 
Oivil Appeal No. 790 of 1935 
June 10, 1936 


JAOK, J. 
PRIYANATH GHOSAL—Dgsenpant— 
APPELLANT 


versus 
TARAK NATA DATTA — PLAINTIpp— 


7 RESPONDENT. 

Bengal Village Self-Government Act (V of 1919), 
ss. 7 (2), 101 (2)—Question whether person is qualified 
voter, uf one of fact—Interference in second appeal— 
Rules under s. 101 (2)—R. 9--Decision of Circle 
Officer—If final—Civit Court, if can set it aside. 

Whether a candidate is ordinarily a resident 
within the limits ofa certain Union and is a quali- 
fied voter or not under s. 7 (2), Bengal Village Self- 
Government Act, is a question of fact, and the 
findings thereon cannot be disturbed in second ap- 

eal, 
J The decision of the Circle Officet under r. 9 to 
s. 101 (2), as to competency of a person as a voter is 
final, Whether that decision be right or wrong, the 
Civil Courts cannot set it aside. Mahendra Rahman 
Mia v. Kanti Chandra Basu (1) and Kasiruddin 
Talugdar v. Mafizuddin Ahmad (2), relied on, 
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a kaka Mandal v. Anath Nath (3), distinguish- 


C. A. from the decree of the Additional 


District Judge, 24-Parganas at Alipore, dated 
January 12, 1935. 

Mr. Abinash Chandra Ghose, for the Ap- 
pellant. 

i Mr. Biswanath Naskar, for the Respon- 
ent. 

Judgment.—This appeal has arisen out 
of a suit for setting aside an election of the 
defendant-appellant as the President of the 
Hariharpur Union Board on the ground that 
he isnot aresident.of the said Union as 
contemplated by s. 7 (2), Village Self- 
Government Act, 1919. Both the Courts be- 
low have found that .the defendant's 
election as a member and President of the 
Union-Board was illegal inasmuch as he was 
not qualified to be a member ofthe Union 
Board. According tos. 7, cl. 2 of the Act, 
one of the qualifications of a voter or a 
member of the Union Board is that he 
must be ‘a resident within the Union and 
the explanation states that a person shall 
be deemed to be a resident within tLe 
Union within the meaning of sub-s. 2if he 
ordinarily resides within its limits. Both 
the Ccurts below have found that inasmuch 


as’ the defendant did not ordinarily reside , 


within the limits of the Union, he is not 
qualified as a voter. This is a finding 


to interfere. 

But in this appeal it is contended that a 
Civil Court’ has no jurisdiction to decide 
the question as to the qualifications ofa 
voter inasmuch as.under the rules which 
were framed under s. 101, sub-s. 2, the 
Local Government has made ‘rules deter- 
mining who shall decide disputes regarding 
such election. Under r. 9 of the Rules of 
the Village Self-Government Act 

“the Qircle Officer shall ascertain whether all the 
candidates are duly qualified under sub-s.2 of 6. 7 
b T Act and his decision on the point shall be 
na 

This is a Rule framed under s. 101, sub- 
s. 2, Village Self-Government Act, and 


according to this rule the Circle Officershall - 


‘be thé final authority for deciding as to 
whetber the candidates are duly qualified 
under sub-s. 2 of s. 7 of. the Act. It appears 


to me that since the Circle Officer’s decisicn - 


is final, the Civil Court has no jurisdiction 
to interfere with his decision as to whether 
any cf the candidates is duly qualified under 


sub-s. 2 of s. 7, Village Self-Government - 


Act. The trial Court has [found that the 
Civil Court had jurisdiction in this matter 
because the; !Circle, Officer gacted without 
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jurisdiction. But it isnot clear how he cad 
be said to have acted without jurisdiction: 
He had jurisdiction to decide whether the 
voter was duly qualified, He may have come 
to a wrong decision on this point, but 
certainly he appears to have had juris- 
diction to decidethe matter and under r. 9 
of the rules, his decision on this point is 
final. 

This finding as to juriediction appears 
to be supported by the case in Mahendra 
Rahman Miav. Kanti Chandra Basu (1), 
which refers to an analogous case coming 
under the Local Self-Governmsnt, Act. The 
view taken in this case is also supported 
by another case decided under the Local 
Self-Government Act, namely the case in 


‘Kasiruddin Taluqdar v. Mafizuddin Ahmad 


(2). The case referred toby the other side, 
namely the case in Nasaruddin Mandal v. 
Anath Nath (3), has no. bearing on this czse 
inasmuch as that case refers to s. 51, pee 
Viliage’ Self-Goverzment Act, which 
quite differen tly worded from the ai 
on ‘which the present case'must be decided. 
"The next point raised in the appeal is that 
the plaintiff was not competent to maintain 
the suit because Le was not a voter. It was, 
however, admitted in the trial Court that 


the plaintiff was a voter so that it cannot 


be contended at this stage that he is not a 


of fact with which this Court isnot entitled | VOteE 


The last point urged. is with Tegard . to 


‘waiver and acquiescence. The election, took 
. Place two years ago and I am told that after 


six months there will bea re: election. It 
appears that under the Amended Act, 
the defendant’ will certainly be. qualified 
for election; in these circumstances it is 
doubtful whether the Courts below were 
justified in passing the order they did when 
no action had been taken for two years. In 
any case, on the ground that the Givil 
Court had no jurisdiction in this matter, 
this appeal must be ‘allowed and the de- 
crees of the Courts below must be set aside. 
The appellant will get his costs.in this Court 
as wc ag in the Courts below À 
Appeal allowed. 
0) 38 O W N 838; 154 Ind. Ges: 82; AIR, 1935 
Oal. 10; 59019 523; 61 O 980; 7 R O428. « 
40 0 WN 753; 169 Ind, Oase 354; ATR 1936 


2) 
Oal. 295: 63 O 1163; 9 R 0-383, 
m 52 O 943; 90 Ind. Cas, 700; A-I R1926 Cal, 
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LAHORE HIGH COURT 
First Civil Appeal No. 863 of 1935. 
January 31, 1936 
ADDISON AND ABDUL RASHID, JJ. 
Musammat BISHAN DEVI AND orazres— 


Derenpants——APPELLANTS 
* VErSUS 


JAGAT SINGH AND otages—PLAINTIFRS AND 
ANOTHER+-DEFENDANT — RESPONDENTS 


Will—Interpretation—Intention of testator how to 
be gathered—Harlier clause giving absolute estate— 
Later clause of restriction—Later clause, salidity of 
—Deed—Pardanashin lady — Deed, executed by—It 
must be shown that she understood its nature and 
effect—Compromise—Civil Procedure Code (Act V of 
1908), O. XXIII, r. 3, procedure in, not followed— 
Compromise recorded—Property not included in suit, 
included in compromise — Compromise, whether ex- 
empted from registration. . : 

In interpreting a willit is the duty of the Court 
to find out the intention of thetestator. The inten- 
tion is to be gathered from the language uesi by the’ 
testator, but the meanings attached to the words 
may be affected by surrounding circumstances, and 
when this is the case, those circumstances should be 
taken into consideration. Joydurga Dasi v Saroj 
Ranjan Sinha (3) and Shalig Ram v. Chirangit Lal 
(A), distinguished. RameshwarBakhsh Singh v. Balraj 
Kaur (1), followed. Sasiman Chowdhurani v. Shib 
Narayan Chawdhury (4), explained. [p.279, ccl. 2.] 

Where the earlier part of a will confers an 
absolute estate in favour of the testator’s wife, but 
the later clauses in it seem repugnant to the absolute 
estate created -in her favour, the later clauses must 
be regarded as invalid as they cannot cut down the 
estate. Rameshwar Bakhsh Singh v. Balraj Kaur 
(1), followed. |p. 280, col. 2.) 

In the case of a document executed bya parda- 
nashin woman, it is not sufficient to show that the 
document was read out to her; it must further be 
proved that she understood its nature and effect. 
Kalyan Mal v, Akmad-ud-din Khan (7), followed. 
Benoy Krishna Sadhu Khan v. Panchanan Sadhu 
Khan (6), relied on. [p. 281, col. 2.] 

While passing a decree in a compromise, the Court 
did not comply with the provisions of O. XXIII, r. 3, 
Civil Procedure Code, and the compromise, so far as 
jt concerned certain lands, was never ordered to be 
recorded in the suit : 

Held, that that portion, of the compromise did not 
become a part of the judicial proceedings and was not 
exempt from registration. [p, 284, col. 1.] 


F. O. A. from the decree of the Sub-Judge, 
fas. Class, Lyallpur, dated January 31, 
1935. i : 

Messre Mehr Chand Mahajan, Rata 
Lal Chawla and Shiv Charan Das Goswami, 
for the Appellants, 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Respondents. 


Abdul Rashid, J.--The following 
pedigreestable will be helpful in under- 
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standing the facts of this case: 
NIHAL ee 
aa | l, | | 
Autar Singh Ishar Singh Jai Sarup Prem 
== Musammat =Musammat Singh Singh Singh 
Dhan Devi, Bishan Devi, | (died 
(alive), (widow) Sundar Surjan heir 
(defendant Singh Singh, less), 
No. 1. (died)—= 
Musammat 
Naraini 
widow, (alive). 
| | | 
Jogindar Hira Singh, Bir Singh, Jagat 
Singh, (plaintiff). (plaintiff), Singh, 
(defendant (plaintiff). 


No. 4); 

On March 18, 1899, the land in dispute 
consisting of about 7 squares, was al- 
lotted to Ishar Singh as a Sufaid Poshi 
grant under Government Tenants (Punjab) 
Act, 1893. The proprietary dues in respect 
of this land were paid to Government 
by Ishar Singh on September 8, 1905, 
Ishar Singh died on October 6, 1905. 
The proprietary rights were ultimately 
granted to Musammat Bishan Devi, widow 
of Ishar Singh, on November 5. On 
September 19, 1905, Ishar Singh had 
made a will whereby he bequeathed the 
Jand in dispute in favour of his widow 
Musammat Bishan Devi The proba‘e of 
this will wes granted to Musammat Bishan 
Devi bv the District Judge, Peshawar, on 
November 3, 1906. 

On November 12, 1906, Sundar Singh, 
father of the present plaintiffs, instituted 
a suit in the Court of the District Judge, 
Peshawar, for a declaration to the effect 
that Ishar Singh had no power to make 
a will and that the will was not binding 
on him. It was, however, stated in the 
plaint that the plaintiff was bringing the 
declaratory suit only with respect to 
32 kanals and one marla ofland situate in 
the village Nathe (which was in the pos- 
session of the plaintiff), and that he would 
bring a separate suit for recovery of 
ornaments valued at Rs. 15,000 and other 
movable preperty and lands situate in 
Lyallpur, which were -in possession of 
Musammat Bishan Devi as well as the pre- 
sent plaintiffs and Jogindar Singh, and some 
other members of the family of the deceased 
were made defendants in that case. On 
December 1, one Arjan Singh was ap- 
pcinted as her general agent by Musammat 
Bishan Devi to carry on the litigation on 
her behalf. The general agent appointed 
Jagat Singh as a special agent to act for 
him. On June 9, 1907, a deed of com- 
promise was written at Rawalpindi and 
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was sent to the Court of the District 
Judge, Peshawar, by means of a regis- 
tered letter. On June 11, Jagat Singh 
made a statement in Court to the effect 
that Musammat Biskan Devi had signed t:.e 
compromise in his presence. but subse- 
quently she had stated that she would ac- 
cept the compromise only if Rs. 8,150 were 
paid toher at once and if Rs. 13,000 were 
invesied in a bank. On the same day, the 
learned District Judge passed a decree in 
the: following terms: 


“It is ordered that a decree be and the same is 
hereby paesed on the terms and under the condi- 
tions embodied in the deed cf compromise dated 
June 9, 1907, as a whole, with this reservation 
that the sum of Rs. 8,150 shall be paid into Court 
within 15 days from to-day. In case of failure, 
defendant No. 1 to be entitled to recover that amount 
by execution.” 


On February 7, 1929, Musammat Bishan 
Devi made a gift of over 6 squares of land 
in favour of Sangat Singh, defendant No. 2, 
who was alleged to be an adopted son of 
Ishar Singh, and gifted about half a square 
of land to the Gurdwara situate in Chak 
No. 3. The suit, out of which the present 
appeal has arisen, was instituted by the 
Plaintifis on August 7, 1933, for a declara- 
tion to the effect that the gift dated Feb- 
ruary 7, 1929, was nulland void and in- 
effectual as against the reversionary rights 
of the plaintiffs. The principal allega- 
tions of the plaintiffs were that Bangat 
Singh, defendant No 2, was not the adopted 
son of Ishar Singh or Musammat Bishan 
Devi, that the land in dispute was the prop- 
erty of the joint Hindu family .consisting of 
Ishar Singh and their father Sundar Singh 
that Musammat Bishan Devi had only a life 
estate in the property in dispute and that 
she was not therefore entitled to make a 
glft of this land in order to deprive plaint- 
iffs of their reversionary rights. It was 
further pleaded that the compromise dated 
June 9, 1907, was binding on Musammat 
Bishan Devi, and that by means of this com- 
promise she had admitted that she held 
only a life estate in the property in dispute. 
As Jogindar Singb, the brother of the 
plaintiffs, had not joined them in bringing 
the suit, they had made him a defendant 
in the case. 

It was pleaded on behalf of defendants 
Nos. 1 to 3, inter alia, that the proprietary 
righis with respect to the land in suit hav- 
ing been acquired by Musammat Bishan 
Devi, she was its absolute owner, that in 


any case Musammat Bishan Devi had ac- 


quired an absolute estate in the property 
in dispute under the will of Ishar Singh 
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that Sengat Singh had been validly adopted 
by Ishar Singh as a son, that the compro- 
mise dated June 9, 1907, was not ‘binding 
on the defendants, as it was brought about 
by ccercion, undue influence and fraud, 
that the compromise was inadmissible in evi- 
dence. for want of registration, and that 
Tehar Singh was separate from his brothers 
and the property in dispute could be validly 
bequeathed by him to his widow. The 
trial Court has held that as Rs. 3,604 were 
paid by Ishar Singh in his lifetime to obtain 
proprietary rights in the land in dispute, the 
land must be regarded as the property of 
Ishar Singh, though in fact proprietary 
tights were granted after his death. It 
has been further held that Ishar ‘Singh 
was not a member of a joint Hindu family 
with Sundar Singh, the father of the plaint- 
iffs, and that he could dispose of the land 
in dispute by means of a will. The will 
of Ishar Singh, according to the trial 
Court, conferred an absolute estate on 
Musammat Bishan Devi so far as the land in 
dispute was concerned, which was the self- 
acquired property of Ishar Singh. As regards 
the compromise, the trial Gourt has held 
that it did not require registration and 
was admissible in evidence, that it was 
signed’ by Musammat Bishan Devi of her 
own free will after fully understanding its 
contents. The suit of the plaintiffs was, 
therefore, decreed mainly on the ground 
that by means of the compromise dated 
June 9, 1907, Musammat Bishan Devi had 
consented to take a life estate in the’ prop- 
erty in dispute. Against this decision: de- 
fendants Nos. 1 to 3 have preferred ans 
appeal to this Court. pa 
In appeal, only three questions were 
agitated before us, namely: (1) whether 
the will of Ishar Singh dated September 19, 
1905, conferred an absolute estate or merely 
a life. estate on Musammat Bishan Devi: 
so far as the land in dispute is concerned 
(2) Whether the compromise dated June 9a 
1907, was brought about by coercion anè 
undue’ influence, or whether Musamma’ 
Bishan Devi signed the deed of compromise 
after fully understanding its contents ? (3: 
Whether the deed of compromise was com 
pulsorily registrable and was inadmissible 
in evidence for want of registration ? The 
will of Ishar Singh consists of 8 para 
graphs. In para. 1 the testator gives the 
history of the family and states that hir 
father left only one residential house situate 
in Rawalpindi City, and that he and hi» 
brother Sarup Singh acquired one house 
at Nowshera in equal shares. ‘The testato. 
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further recites that in accordance with the 
provisions of the will of Sarup Singh, he 
had become owner of three-fourths share of 
the housein Nowshera, but that the pro- 
perties in Mauza Nathe, Peshawar Dis- 
trict, and in the Lyalipur District were his 
.self-acquired properties and that none of his 
brothers had any connection with them. In 
_ para. 2 of the will, the testator states that 
his nephew Sundar Singh was inimical to 
him, that he was addicted to liquor and 
other vices,and that, therefore, he totally 
disinherited Sundar Singh from his exclu- 
sive property and declared that Sundar 
Singh will have no connection with the 
movable tr immovable property belong- 
ing to him, nor would he be concerned with 
its management. In para. 4 of the will 
the testator stated that his wife Musammat 
Bishan Devi had rendered him great ser- 
vices throughout his lifetime and that he 
was making the will inher favour to the 
effect that she will be the exclusive owner 
(wahid malik) of the following properties 
after his death ; (a) Entire cash including 
promissory notes for Rs 13,000 and other 
items ; (b) Liquor, charas, opium, etc, of 
„all kinds; (e) lands situate in Nathe ; (d) 
lands situate in Lyallpur ; (e) three-fourths 
share in Nowshera property; and (f) all 
‘ornaments. In the same paragraph the 
testator definitely stated that Musammat 
Bishan Devi shall have all kinds of power 
to deal with the above-mentioned property, 


that she shall be considered its full owner ` 


(pure pure taur par malik). Paragraph 7 
,of the will, however strikes. a discordant 
note and isin the following terms ; 
. “After the death of my wife Musammat Bishan 
Devi, whatever property remains, shall be owned by 
“ the sons of Sundar Singh. Sundar Singh shall have 
. no connection or concern therewith. Besides, my 
. wife Musammat Bishan Devi shall not be entitled to 
` sell immovable property, The sons of Sundar Singh 
shall also héve no such right.” 
. The will concludes with para. 8, which 
“is to the effect that the remaining mov- 
able or immovable property of the testa- 
tor shall be exclusively owned by his 
wife Musammat Bishan Devi. The main 
question for consideration, regarding the 
interpretation of the will is whether in view 
_of the recital in para.7-to the effect that 
Musammat Bishan Devi shall not be entitled 
_ to sell immovable property, the will confers 
on Musammat Bishan Devi merely a life 
estate with respect to the property in dis- 
pute in the present litigation and other 
properties mentioned in para, 4, or whether 
the recitals in paras. 4 and 8 of the will 
have the effect of conferring an absolute 
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estate on Musammai Bishan Devi with res- 
pect to these properties. It was held by 
their Lordships of the Privy Council in 
Rameshwar Baksh Singh v. Balraj Kaur 
(1), that where the earlier part of a will 
conferred an absolute estate in favour of 
the testator’s wife, but the later clauses 
init seemed repugnant to the absolute 
estate created in her favour, the later 
clauses must be regarded as invalid as they 
could not cut down the estate. It was 
observed in this ruling that in interpreting 
a will it isthe duty of the Court to find 
out the intention of the testator. The in- 
tention is to be gathered from the language 
used by the testator, but the meanings 
attached to the words may be affected by 
surrounding circumstances, and when this 
is the case, those circumstances should be 
taken into consideration. In the wil] it 
is mentioned three times that Musammnat 
Bishan Devi would be the exclusive owner 
(wahid malik) of the properties mentioned 
in para. 4. It is also stated that Sundar 
Singh was addicted to different vices and 
that he would have no concern with the 
property ofthe testator. It must also be 
remembered that if the testator did not 
wish to confer an absolute estate on his 
widow, there was absolutely no necessity 
to make a will, as under the law govern- 
ing the parties the widow would be entitled 
to a life estate even in the absence of a 
will. Paragraph 7 of the will on which 
reliance is placed on behalf of the plaintiffs 
is also not entirely unambiguous. It states 
that after the death of Musammat Bishan 
Devi whatever property remains shall be 
owned by the sons of Sundar Singh. This 
implies that it would be open to Musammat 
Bishan Devi to alienate property bequeath- 
ed to her during her lifetime. More- 
over, para. 7, which purports to restrict the 
power of Musammat Bishan Devi regard- 
ing alienation of immovable property is 
followed by para. 8 which states that 
the rest of the movable or immovable 
property of the testator shall be exclu- 
sively owned by his wife Musammat Bishan 
Devi. The earlier part of the will and its 
concluding part undoubtedly confer an 
absolute estate in favour of the testator's 
wife and as there are no circumstances 
which may show in an unequivocal manner 
that only a limited estate was conferred on 
Musammat Bishan Devi, the earlier part of 


(1) 37P L R 666; 157 Ind. Oas. 888; AT R 1935 PO 
187; 8 R P O 62; 1935 O W N 889;1B R 863; 19350 
L R 551; 1935 A L R965; (1935) M W N 1122; 37 Bom. 
L R 882; (1935) A L J 1133; 40 O W N8 (P O). 
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the will must be given effect.to in accord- 
ance with the observations of their Lord- 
ships of the Privy Council referred to above. 
It was held in Mohan Lal v. Niranjan Das 
(2), that a will by a Hindu in favour of a 
female must be interpreted in the same 
way asifitwas in favour of a male and 
that the use of the word “malik” implies 
absolute ownership unless there is anything 
in the context or surrounding circumstances 
to qualify such meaning. Reliance was 
placed on behalf of the respondents on 
Joydurga lasi v. Saroj Rajan Sinha (3), 
Sasiman Choudharani v. Shib Narayan 
Choudhury (4), and Shalig Ram v Chiranjit 
Lal (5). The first of these rulings is not 
applicable to the facts of the present case 
as the will in that case definitely con- 
tained a prohibition against partition by 
the daughters to whom the property was 
bequeathed. This together with the pro- 
vision for the benefit of their sons was 
held to indicate that the whole scheme 
of the will was that the property should 
remain intact after the death of the 
daughters for the benefit of their sons, as 
the heirs of the testator. In Sasiman 
Choudharani v. Shib Narayan Choudhury 
(4), their Lordships of the Privy Council 
laid down that the term malik, when 
used in a will or other document, as des- 
eriptive of the position which a devisee or 
donee is intended to hold, means an owner 
possessed of full proprietary right includ- 
ing full rights of alienation unless there is 
something in the context or surrounding 
circumstances to indicate that full pro- 
prietary rights were not intended to be 
conferred. This ruling does not in any 
way lay down a different proposition cf 
law from that enunciated in Rameshwar 
Bakhsh Singh v. Balraj Kaur (1), alluded 
to above In the case reported in Shalig 
Ram v. Chiranjit Lal (5), a Hindu testator, 
after devising a house to his daughter for 
her life, provided that the property should 
be divided intc three shares and that his 
two widcws and tke widow of his son, who 
was childless, should be heirs (waris). The 
will contained no gift over upon the death 


(2) 2 Lah. 175; 60 Ind. Cas 619; A I R 1921 Lah 11. 


(3) ATR 1929P O 214; 120 Ind. Cas, 53; 330 W N 


1117; 30 L W 494; Ind, Rul. (1929) P O 339;50O0 LJ 
481; 57 M L J 791; 32 Bom, L R 12 (P 0). 

(4) 1 Pat. 305; 66 Ind. Oas. 193; A I R 1922 P C 63; 
49 LA 25; 15 L W 434; 26 U WN 425;42M L J 492; 
30M LT 242,20 ALJ 362; 35 U LJ 497;24 Bom. 
L R 576; (1922) M W N 368; 3 PL T 133 (P 0). 

(5) 11 Lah. 645; 28 Ind. Cas 265; A IR 1930 P O 
239,37 I A 482; 36 C W N 1073; 59 M L J 437; 32 L W 
376; 32 Bom. L R 1578;7 0 W N 1069; 52 C LJ 466; 
31 P LR 78 (PC), 
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of the widows. It was held that .the in- 
tention of the testator was to confer upon 
each of his two widows and his daughter- 
in-law full proprietary rights in a one-third 
share in the residue of his estate. 

There is also another way of looking at 
the matter. The will shows that the 
testator possessed one ancestral house ‘in 
Rawalpindi City. That house is not re- 
ferred to in para. 4 of the will, which 


- makes Musammat Bishan Devi the exclusive 


owner (wahid malik) of the fiye properties 
mentioned in that paragraph. It may, 
therefore, be that para. 7 merely refers to 
the ancestral property of the testator and 
it is with respect to that property only that 
he intended to restrict Musammat Bishan 
Devi's power of alienation. This interpre- 
tation receives some support from the fact 
that para. 8 is tothe effect that the rest 
of the movable or immovable property oh 
the testator shall be exclusively owned by 
his wife Musammat Bishan Devi. Even if it 
be held that para. 7 of the will is repug- 
nant to the absolute estate created in fav- 
our of Musammat Bishan Devi by para. 4, 
the earlier part of the will mnst be given 
effect to and the later clause must be held 
to be invalid, as it could not cut down the 
absolute estate. I am. therefore, of tte 
opinion that the trial Court was right in 
holding that Musammat Bishan Devi be- 
came an absolute owner of the property in 
dispute under the will of Ishar Singh. 

As regards the compremise, the case of 
Musammat Bishan Devi is that she was a 
pardanashin woman and ihat ber signa- 
tures were secured on a blank piece of 
paper by means of undue influence and 
coercion and that the terms cf the com- 
Promise were not explained or read over 
to her at any time. Musammat Bishan Devi 
appeared asa witness and stated that in 
June 1907, the marriage of Nidhan Singh, 
her sister's son, was to be performed. 
Sundar Singh, the father of the plaintiffs, 
asked every -member of the barad7i to 
bring pressure to bear upon her to com- 
promise the case that had been brought 
by him against her in the Oourt of: the 
District Judge of Peshawar. The families 
of Malaks and those cf Bhagat Narain 
Das, Sardar Narain Singh and Sardar. 
Thakar Singh began to put pressure upon 
her, saying that they would not join the 
marriage ceremony unless she compro- 
mised with Sundar Singh. Malak Chhab- 
ber Singh wentto her house on the day, 
on which the kangna ceremony of. Nidhan 
Singh wasto be performed and sweets 
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had to be distributed to the brotherhood i 


Malak Chhabber Singh stopped the dis- 
tribution of the ‘sweets (bhaji) and said 
thatthe brotherhocd would not accept it. 
Thereafter Bhagat Sain Das approached 
“her and told her that Rhagat Narain Das 
had sent forhim and asked himto advise 
her to effect a compromise, otherwise 
they would not let the marriage take place. 
She did not, hcwever, consent. Jagat Singh, 
her Mukhtar, brother of Nidhan Singh, 
then came and threatened her, saying that 
his - brother's betrothal contract would be 
cancelled unless she consented to the com- 
promise. He told her that his brother's 
wedding was more important tban her 
case. As a result ofthese threats by the 
various members of the brotherhocd she 
was made to affix her signatures on a 
blank piece of paper, which was taken 
away by Jagat Singh. The case of the 
plaintiffs, on tke other band, is that 
Musammat Bishan Devi entered into this 
compromite of her own free will, as it was 
in her interest. It was contended by Mr. 
Jagan Nath Aggarwal that the compromise 
was in theinterests of the lady and that 
the legal advisers of Musammat Bishan 
Devi brought about the compromise, as 
they were afraid that it might be held by 
the Court at Peshawar that Ishar Singh was 
a member of the joint Hindu family con- 
sisting of himself and Sundar Singh, and 
that in that case Musammat Bishan Devi 
would have lost her life estate also and 
would merely have been granted main- 
tenance at a reasonable rate, 

The plaint of the case instituted by 
Sundar Singh in 1907 shows that the cause 
of action in that suit was the alleged in- 
validity of the will of Ishar Singh, on the 
ground that he was the member of a joint 
Hindu family and could not, therefore, 
make a will in favour of his wife. The 
property sued for, however, was only 32 
kanals of land situate at village Nathe 
in the Peshawar District. The Lyallpur 
squares, the ornaments valued at Rs. 15,000 
and Rs. 13,000 deposited by Ishar Singh 
with the Government by way of security, 
did not form the subject-matter of 
that suit. It is perfectly clear, therefore, 
that in view of the provisions of 
O. Il, r. 2, Civil Procedure Code, Sunder 
Singh could not institute another suit for 
recovery of these properties at a subse- 
quent time. By omilting to inelude these 
properties in his previous suit, he had lost 
all rights in these properties. A mere 
note atthe end of the plaint, that a 
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separate suit would be instituted for re- 
covery of these properties, could not be 
of any avail. Musammat Bishan Devi on 
June 9 was, therefore, in a very strong 
position in so far as Sundar Singh could 
no longer deprive her of the seven squares 
of land which form the subject-matter of 
the present suit, as well as jewellery 
worth Rs. 15,000 and the sum of Rs 13,000 
deposited by her husband with the 
Government, by way of security. By means 
of the compromise Musammat Bishan Devi 
relinquished ker claim to Rs. 13,000 in 
favour of the present plaintiffs and defend» 
ant No.4. She further agreed that she 
will keep the squares of land in Lyallpur 
only for her life and thereafter thess 
squares shall be owned by Sundar Singh 
and his male descendants In lieu of this 
she was to receive Rs. 8,150, The compro- 
mise was thus utterly one sided, and the 
advantage secured to Musammat Bishan 
Devi was purely illusory, as Rs. 8,150 was 
obviously to be paid to her out of the 
Rs. 13,000 lying as security with the 
Government. It is amply established on 
the present record that Musammat Bishan 
Devi was a pardanashin lady in the 
year 1°07. It was, therefore, incumbent on 
the plaintiffs to establish that Musammmat 
Bishan Devi signed the deed cf compro- 
mise after fully understanding its contents 
and import. 

It was held in Bensy Krishna Sathu 
Khan v. Panchanan Sadhu Khan (6) that 
in the case of a transaction by a parda- 
nashin lady, the disposition made must he 
substantially understood and must really 
be the mental act, as the execution is 
the physical act, of the person who makes 
it. The paties relying on it must satisfy 
the Court that the deed has been explain- 
ed to and understood by the party thus 
under disability, under circumstances which 
establish adoption of it with full know- 
ledge and comprehension. Mere execution 
by suck aperson, although unaccompanied 
by duress, protest or obvious signs of mis- 
understanding or want of comprehension, is 
in itself no real proof of the true under- 
standing mind in the executrix. It was laid 
down by their Lordships of the Privy Council 
in Kalyan Malv. Ahmad Uddin Khan (7) 
that in the case of a document executed 
by a pardanashin woman, it is not 

(6) AI R 1935 Cal. 671; 159 Ind. Oas. 133;40 CW 
N 45; 620 LJ 99;8 R O 272. 

(T) A I R 1934 P O 208 151 Ind. Cas 45;7R PO 54; 
11 O W N 1081; (1934) A L J 909; 67 M L J 361; 40 L 
W 415; 60 O LJ 128; 38 O W N 1157; 36 Bom, L R 981; 
(1934) M W N 976 (P ©). 
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sufficient to show thatthe decument was 
read out to her; it must further be proved 
that she understood its nature and effect. 
Tn the present case, there is not a tittle of 
evidence on the record showing that it 
was present to the mind cf Musammat 
Bishan Devi, at the time she is alleged to 
have signed the compromise, that the 
land in dispute did not form the subject- 
matter of the suit pending in Peshawar, 
and that by means of that suit she could 
not be deprived of it. The circumstances, 
therefore, point strongly to the fact that 
she was never made to understand the 
effect of the compromise. (His Lordship 
after ecnsidering the evidence regarding 
the compromise continued). After a careful 
consideration of the evidence alluded to 
above and the circumstances bearing on the 
point, I am of the opinion that it has not 
been established that the deed of com- 
promise was ever read out to Musammat 
Bishan Devi or that she signed it after fully 
understanding its meaning or effect. 

It was contended by the learned Counsel 
for the respondents that Musammat Bishan 
Devi had received asum of Rs.7,535 out 
of Rs. 8,150 which she was entitled to 
receive under the terms of the compro- 
mise, and that the compromise had, there- 
fore, been acted upon by the parties. The 
application filed on behalf of Musammat 
Bishan Devi through Jagat Singh in the 
Court of the District Judge, shows that 
Musammat Bishan Devi prayed that a sum 
of Rs. 7,535, lying in the Government 
treasury on account of security deposited 
by her husband, may not be given to 
Sundar Singh but may be paid over to her. 
This sum was ultimately received by Jagat 
Singh on behalf of Musammat Bishan Devi 
on July 15, 1907. Musammat Bishan Devi, 
according to the terms of the will, was 
entitled to the return of the security de- 
posited by her husband Ishar Singh in the 
Government treasury. The realization of 
this security, therefore, does not show that 
Musammat Bishan Devi had voluntarily 
entered into the compromise dated June 9, 
1907. I would accordingly hold that tre 
compromise dated June 9, 1907, was invalid 
and not binding on Musammat Bishan Devi 
or the other defendants. 

In view of the findings given above, it is 
unnecessary to give a considered opinion 
on the question whether the compromise 
is inadmissible in evidence for want of 
registration. As, however, this point has 
been argued at some length, I proceed to 
deal with it. It has already been stated 
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in the earlier part of this judgment that 
the lands at -Lyallpur, which form the 
subject-matter of the present litigation, 
were not included in the suit brought by 
the father of the plaintiffs in 1907, in the 
Court of the District Judge of Peshawar 
challenging the validity of the will of 
Ishar Singh. The compromise, however, 
dealt with the Lyallpur lands as well.” It 
was, therefore, incumbent on the District 
Judge of Peshawar to proceed in accord- 
ance with the provisions of O. e XXIII, r. 3, 
Civil Procedure Code, which runs in the fol- 
lowing terms : 

“Where it is proved to the satisfaction of the 
Court that a suit has been adjusted Wholly or in 
part by any lafwful agreement or compromise, or 
where the defendant satisfies the plaintiff in res- 
pect of the whole or any part of the subject-matter 
of the suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded and shall 
pass a decree in accordance therewith so far as it 
relates to the suit.” 

The judgment of the learned District 
Judge ordering the compromise to be 
recorded has not been placed on the record 
of the present case by the respondents. 
The decree passed by the learned District 
Judge, however, shows that he was under 
the impression that the whole of the prop- 
erty dealt with by the compromise had 
been included in the suit pending in his 
Court. He, therefore. merely passed an 
order in the following terms: 

“It is ordered that a decree be and the same is 
hereby passed on the terms and under the condi- 
tions embodied in the deed of compromise dated 
June 9, 1907, as a whole, with this reservation: that 
the sum of Rs. 8,150 shall be paid into Court within 
15 days from to-day.” ; . F 

If the learned District Judge was, how- 
ever, aware of the fact that the compro- 
mise dealt with property other than that 
included in the suit, he shonld have passed 
a decree in accordance with the compro- 
mise only in sə far as it related to the suit. 
The method adopted by the learned Dis- 
trict Judge was, therefore, clearly wrong. 
Reference may be made in this connection 
to a passage in the judgment of their 
Lordships of the Privy Council in Hemanta 
Kumari Dbi v. Midnapur Zamindary Co. 
(8), which runs as follows : 

“Tn the first place, it is plain that the agreement 
or compromise, in whole and not in part, isto be 
recorded, and the decree is then to confine its 
operation to so much of the subject-matter of the 
suit ias is dealt with by the agreement. Their 
Lordships are not aware of ithe exact system by 
which documents are recorded in the Oourt in 
India, but a perfectly proper and effective method 

(8) 47 O 485; 53 Ind. Oas. 534; A I R 1919 P O 79; 
46 LA 240; 37 M L J 525;17 A L J 1117; 24 OWN 
177; (1920) M W N 66; 27M L T42; 11L W 301; 31.9 
LJ 298; 22 Bom. L R 488 (P O). i 
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of carrying out the terms of this section would be 
or the decree to recite the whole of the agreement 
and then to conclude with an order relative to 
that part that was the subject of the suit, or it 
could introduce the agreement in a schedule to the 
decree; but in either case although the operative 
part of the decree would be properly confined to the 
actual subject-matter of the then existing litiga- 
tion, the decree taken as a whole would include 
the agreement. .... 

Turning now to the Registration Act of 1908, 


` and considering the meaning of the word “decree” 


in s. 17 (2) (vì), this must be read in connection 


“with the purpose of the statute, which is to provide 


a method of public registration of documents, and 
there is, therefore, no reason why a limit should 
be imposed upon the meaning of the word so as 


` to confine it to the operative portion only of the 


decree,” 
Tt is glear that the procedure indicated 
by their Lordships was not followed in the 


. present case and no conscious act of 


. respondents. 


a 


ordering the compromise to be recorded 
was performed by the District Judge of 
Peshawar. Had tke learned District Judge 
followed the procedure laid down in 
O. XXIII, r. 3, Civil Procedure Code, the 
respondents would have been able to utilize 
the deed of compromise jn evidence in the 
present suit without having it registered. 
Such ofits terms relating tothe property 
then in suit as had been embodied in the 
decree would have been binding upon the 
parties as res judicata, and the order of 
the Court incorporating the other terms 


contained in the compromise would have ` 


been judicial evidence available to the 
In view of the observations 


. of their Lordships of the Privy Council and 


of a Division Bench of this Court in 


Ghulam Mustafa Khan v. Ghulam Nabi 


(9) I am of the opinion that it cannot be 


“gaid that the decree passed by the learned 
` District Judge of Peshawar embodied the 


whole 


of the compromise and thereby 
exempted it from registration so far as the 
land in dispute is concerned, under s. 17 
(2) (vi), Registration Act, as it stood before 


“the amendment made in 1929. 


The learned Counsel for the respondents 


relied on a ruling of their Lordships of the 


Privy Council reported as Pranal Annee 
v. Lakshmi Annee (10). In that case, howe 
ever, the compromise dealt only with the 
lands which formed the subject-matter of 
the suit thereby compromised. The com- 


“promise did not deal with any property 


which was extraneous to that suit. Their 


` Lordships, therefore, laid down that: 


‘ 


“The razinamah, in so far as it was submitted 
to and was acted upon judicially by the learned 
Judge, was in itself a step of judicial procedure not 
ae 4 Lah 263; 75 Ind. Oas. 461; A I R 1923 Lah. 


(10) £6 Į A 101; 22M 508; 7 Sar. 516 (P O). 
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requiring registration; and any order pronounced 
in terms of it constituted res judicata, binding 
upon both the parties to this appeal, who gave 
their consent to it.” 

The razinamah merely referred, by way 
of remark, to the lands which formed the 
subject-matter of dispute in subsequent 
litigation and the Judge was only asked to 
give effect to the compromise so faras it 
related to the land then in dispute before 
him. Itis obvious that this ruling has no 
applicability to the facts of the present 
case as the compromise was held to be 
exempt from registration on the ground 
that all its terms were embodied in the 
order of the Court and a decree was passed 
in accordance with its terms. The learned 
Counsel for the respondents also relied on 
a Division Bench ruling of this Court 
reported in Jai Lagiv. Alliance Bank of 
Simla (11) where it was observed that : 

“Tf a decree is passed in terms of the compromise 
and the compromise forms part of the judicial 
order made by the Oourt, the case is substantially 
governed by s. 17 (2) (vi) and the compromise can 
be exempted from the law of registration and that 
it is not necessary that the compromise should be 
bodily transcribed in the order of the Court or in 
the decree.” 

It is not clear from the report whether 
the compromise in that case dealt with 
property which was not included in the suit 
thereby compromised. It was held by a 
Division Bench of the Madras High Court 
in Ariya Putra Goundan v. Ettiya Goundan, 
42 Ind. Cas 223 (12) that: 

“Tf in passing a decree a Court takes into con- 
sideration the whole of a razinamah, and not 
merely in so far as it affects the property in suit, 
e. g, in order to determine whether the razinamah 
as a whole is beneficial to a minor, the whole 
razinamah must be taken to have been submitted 
to and acted judicially upon by the Oourt and 
becomes part and parcel of the decree, and is 
admissible in evidence without registration.” 

This ruling is also not of much assist- 
ance to the respondents as the decree 
passed by the District Judge dated June 11, 
1907, does not show that he took the terms 
of the compromise into consideration at all 
or that he was even aware of the fact that the 
compromise dealt with property extraneous 
to the suit. It is not necessary to deal 
with several other rulings quoted by the 
learned Counsel for the respondents as 
they have no direct bearing on the question 
of registration. After a careful considera- 
tion of the entire matter I have reached 
the conclusion that the decree of the learned 
District Judge dated June 11, 1907, does 


(11) A I R 1930 Lah. 855; 128 Ind. Oas. 300; 12 Lah. 
LJ 113. 

(12742 Ind!Oas 723: A IR 1918 Mad. 1331; 33 M 
L J 615; (1917) M W N75]; 6 L W 635, 
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not comply with the provisions of O. X XIU, 
r. 3, Civil Procedure Code, and that the 
compromise dated June 9, so far as it 
concerns the Lyallpur lands, was never 
ordered to be recorded. This portion of ths 
compromise, therefore, did not become a 
part of the judicial proceedings and was 
not exempt from registration. For the 
reasons given above, I would accept this 
appeal, set aside the judgment and the 


decree of the trial Court and dismiss the : 
plaintiffs’ suit. In view of all the circum- . 


stances, I would order the parties to bear 
their own costs throughout. 

Addison, J.—I agree. 

D. Appeal allowed. 


pa KN 
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Full Bench 
First Bench Reference in Miscellaneous 
Appeal No. 45 of 1936 
September 27, 1937 
RuPOHAND, Ac. J. O., Mrata AND 


- BO JJ. 
GANGABAI W/o JETHANAND— 
Å APPELLANT 
- versus 
JAIKISHINDAS MALAYOMAL— 
RESPONDENT 


Civil Procedure Code (Act V of 1908), 0, XLI, 7.1: 


—Order in contentious proceeding granting probate 
or Letters of Administration—Appeal from, without 
production of copy of formal dzcree--Competensy— 
Form of decree, in such proceedings. 

An appeal filed against an order passed in a 
contentious proceeding is an appeal filed under 
O. XUI, r. 1,Civil Procedure Code, and not under 
s. 101, Civil Procedure Code Accordingly au appeal 
against anorder ina contentious proceeding grant- 
ing probate or Letters of Administration with the 
will ‘annexed is incompetent without the pro- 
duction of a copy of a formal decree prepared in 
terms of such order. Such a proceeding should be 
registered as a suit and the form in which a decree 
should be prepared should be that adopted by the 
Calcutta High Court. 

Mr. Fatehchand Assudomal, for the Appel- 


lant. 2 
Mr. Khanchand Gopaldas, Amicus 
Curiae. 
: OPINION 
Rupchand, Ag. J. C.—This appeal 


is against the order passed by the 
learned Judicial Commissioner granting 
probate ofa will to thə respondent. The 
Registrar has raised 8 preliminary objection 
as to the admissibility of the appeal without 
production of the copy of the decree. The 
question came up for consideration before 
a Bench consisting of myself and my 
prother Haveliyala on February 18, 1937, 
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As I was then proceeding on leave, and the 
information called for by the Registrar of 
this Court from the Registrars of different 
High Courts asto the procedure adopted 
by those Courts in contentious proceedings 
of alike nature had not been received, I 
passed an order postponing the considera- 
tion of the point in issue unti] information 
was received and suggested the following- 
two questions be referred to a Full Bench 
for consideration : i 

“(1) Is an appeal against an order in a contentious 
proceeding granting probate or letters, of administra- 
tion with the will annexed incompetent without the 


| production of a copy ofa formal decree prepared in 


terms of such order? 

“(2) If so, should such proceeding be registred 
as a suit and in what form should 4 decree pe 
prepared ?" 

These questions have now come up for 
consideration before a Full Bevch. From 


` the replies which have been received from 


the Registrars of different High Courts, it 
appears that a decree is always prepared 
in a contentious proceeding and is filed 
along with the mem». of appeal in the High 
Courts of Allahahad, Bombay, Calcutta, 
Madras, Patna and Rangoon. Butno decree 
is prepared in the High Oourts of Lahore 
and Nagpur where the practice prevailing 
is the same as ‘in this Court.’ In my order 
formulaling the p‘ints for determination by 
the Full Bench I have discussed the: au- 
thorities for and aga‘nst the point involved 
in Issue: No. 1 waich is now before us. 
And all that might be added is that this 
point is one which is not free from doubt. 
But there is no gatting over the fact that 
six principal High Courts in India referred 
to above have insisted upon a decree 
being prepared in a ecntentious proceeding 
falling within the purview of s. 295, Succes- ` 
sion Act: and have insisted upon its produc- 
tion along “with the memo.’ of appeal. 
It would appear that all these High Oourts 
have treated an appeal filed against an 
order passed in a contentious proceeding 
as an appeal fled under O. XLI, r. 1, Civil 
Procedure Code and not under s. 101, Civil 
Procedure Code. We think that the same 
view should be adopted by us. 


We accordingly hold on Issue No. l in 


the affirmative and on Issue No.2 thata 


contentious proceeding should . be® regis- 
tered asa suit and that the form in which 
a decree should be prepared in such a 
proceeding should be that adopted by the 
Caleutta High Court. It will be necessary 
to frame a rule to that effect for the guidance 
of this Court and the Subordinate Courts, 
and this should be done. So far as this 
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appeal is concerned, the appellant should 
now be called upon to produce a certitied 
copy of the decree, and on production of such 
copy, the appeal should be admitted to a 
el hearing and disposed of according 
to law. 


De Answer in affirmative. 





MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1295 of 1935 
e and 1167 of 1936 
February 11, 1937 
BBASLEY, C. J. AND VENKATARAMANA 
Rao; J. 
DAVOOD MOHIDEEN ROWTHER 
— PETITIONER 
versus 


“ SAHABDEEN SAHIB—Opposits Party 
Provincial Insolvency Act (V of 1920), ss. 28 (2), 
29—Provisions of s. 28 (2) are mandatory—Leave of 
Court is condition precedent~-Subsequent leare, if 
can validate stitt—Leave to continue suit, if can be 
granted under s. 29—LInterpretation of Statutes— 
Statute plain—Natural meaning must be given, 
though working hardship, .. : 
1 Section 28 (2), Piovincial Insolvency Act, is man- 
datory and after an order of adjudication is made, 
no suit or other proceedings can be instituted: 
against the insolvent or his property without the 
leave of the Insolvency, Court and such leave is a 
condition precedent to the right of action; and where 
any suit or other proceeding is pending on the date 
of the adjudication in any Civil Court, such Court 


on being apprised of the order of adjudication can,, 
- in its discretion, either stay the suit or proceeding’ 


or give leaveto continue the same, If leave is a 
condition precedent, the want of itis a defect fatal 
to the suit and subsequent ledve cannot validate it, 
‘Leave to continue the suit filed after order of ad- 
judication without the leave of the Insolvency Court, 
eannot he granted subsequently under s. 29 of the 
Act, as it applies to suits which are alieady pend- 
ing when the order of adjudication is made and as 
the granting of such leave would render the pro- 
visions of s., 28 (2), nugatory. |p. 287, col. L] 

[Case-law discussed. ] 

When the words of a statute are plain, a Court 
of law cannot refuse to give them their natural mean- 
ing because of-a possibility of hardship or injus- 
tice. [p. 287, col, 2.] i 


O. 'R. P. from a decree of the Sub-Judge, 
Tanjore, in 0.8. No. 219 of 1934. 


* Order of Reference 

Venkataramana Rao, J.—This case 
raises a question of some importance 
Telating to the construction of s. 
Provincial Insolvency Act. A few facts 
may be necessary for the appreciation of 
the exact point involved in the case. On 
March 11, 1924, the defendant in this case 
.xecuted an usufructuary mortgage in 
vour of one Haidersa Rowther. On the 


k 
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said date the property was subject to a 
simple mortgage. The simple mortgagee 
sued to enforce the security, obtained a 
decree, and, in execution thereof, purchased 
the property and dispossessed Haidersa 
on July 25, 1928. In the meantime the 
mortgagor applied to the Insolvency Court 
for adjudicating him an insolvent and the 
order of adjudication was passed on August 
8, 1928. The insolvency has not terminat- 
ed as the insolvent has not obtained his final 
discharge. 

It appears that Haidersa was adjudicat- 
ed insolvent and the Official Receiver sold 
all the outstandings due to the estate of 
Haidersa, and at the auction-sale ihe 
plaintiff in this suit purchased 
the claim of Haidersa against ihe 
defendant in pursuance of tke usu- 
fructuary mortgage executed in his favour. 
That claim was to recover money due 
under the mortgage unders. 68, Transfer 
of I roperty Act, by reason of the disposses- 
sion on July 25,1928. The plaintiff institut- 
ed this suit on April 18, 1934, to recover 
the money due under the mortgage by 
reason of his purchase. He did not obtain 
leave of the Insolvency Court as required 
by s. 28 (2) of the Act. The defendant 
did not plead the bar of s. 28 (2) in his 
original written statement but later filed 
an additional written statement raising this 
plea. In answer to this the plaintiff filed 
an application under s. 29 for leave to 
continue the proceedings, and the leave 
was granted. The question, therefore, is 


- whether it is open tothe Court to grant such 


leave under s. 29, 

Under s. 28 (2) on the making of an 
cider of adjudication, except as provided 
by the Act, no creditor to whom the 
ingolvent is indebted in respect of any 
debt provable under the Act shall com- 
mence any suit or other legal proceedings 
except with the leave of the Court and 
on such terms as the Oourt may impose. 
The section, in my opinion, imposes a condi- 
tion precedent to the right of action. It has 


‘been construed to be so by a Bench of this 


Court in Ghouse Khan v. Balasubba 
Rowther (1), and it has also been held 
that it was nob open to the Insolvency 
Court to grant leave subsequently and 
cure the initial defect. Wallace, J. observes 
in Ponnusami v. Kaliaperumal (2), that the 
absence of leave is not only a bar to the 
original institution of the suit, but that a 


(1) 51 M 833; 105 Ind, Cas. 109; AIR 1927 Mad, 


_ 925; 53 M LJ 412;26 L W 318. 


(2) A I R1929 Mad, 480; 113 Ind, Oas, 550, 


bað” 
suit commenced without leave cannot be 
continued by obtaining leave at anv sub- 
sequent stage thereto. . But in Ghouse 
Khan v. Balasubba Rowther (1), Odgers, J. 
made an observation to the following 
effect, that even where a suit has been 
instituted without the leave of the Insolvency 
Court, it would be open to the plaintiff to 
apply to the Court before whom the suit 
was instituted for leave and that such leave 
could be granted. 

It was on the sirength of that observa- 
tion that the learned Judge ia this case 
allowed the plaintiff to continue the suit. 
Taking ss. 28 and 29 together, it seems to 
me that s. 29 contemplates proceedings 
pending on the date of the adjudication 
and not suits instituted subsequent to the 
order of adjudication. Else 
me that the condition precedent imposed 
by s. 28 (2) will become nugatory. But a 
different view seems to have been taken 
in Bombay on the corresponding s. 18-3), 
Presidency Towns Insolvency Act, where 
the language is similar. In Mahammad 
Haji Essack v. Abdul Rahiman (3), the 
learned -Judges say that even though 
leave has not been obtained under s. l/, 
Presidency ‘Towns Insolvency Act, it is 
open to the Court before whom a suit 
is instituted to grant leave, and pending 
the suit, the proceedings under s. 18 (3), 
Presidency Towns Insolvency Act, may be 
stayed: In doing so Sir Basil Scott, C.J. 
purported to follow the decision of the 
English Court reported in: Brownscombe v. 
Fair (4). That case was decided on the 
construction of ss.9 and 10 of the English 
Bankruptcy Act, 46 & 47 Vict., Ch. 52. In 
s.9 we find a similar clause correspond- 
ing to s, 28 (2), Provincial Insolvency Act, 
where a creditor cannot commence an action 
without leave of the Insolvency Oourt. 

“The language of s. 10 of the said English 
Bankruptey Act is similar to s. 29 of the 
Indian Act. It says that any Court in 
which proceeings are pending against a 
debtor may on proof that a bankruptcy 
petition has been presented by or against 
the debtor either stay the proceedings or 
allow them to continue on such terms as 
it may think just. In that case the Master 
and the learned Judg3 before whom the 
original case came up allowed the suit 
to be continued. On appeal, Wills, J., 
stayed the action. In doing so, he made the 


following observation : . 
“The intention of the Legislature in the Bank- 
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Tuptcy Act was, that on the bankruptcy of a man 
no more litigation between the bankrupt and his 
creditors should be permitted except in special 
circumstances, such as where a case was at the 
time of the bankruptcy ripe for trial in which 
the amount of the proof against the bankrupt's 
estate would not be seriously affected. But there 
must be such circumstance; in the present case 
there is nothing exceptional. Mr. Rose Innes says 
that the jurisdiction of the Oourt is limited to 
actions commenced before the bankruptcy proceed- 
ings are initiated; Ido not think so, for the words 
are perfectly genaral.” ere 

These observations seem to indicate that 
even though leave has not been obtained 
in the first instance, it is open to, the Court 
before whom the suit is pending to stay 
the action or continue it. As the provi- 
sions of the Indian Law are more or less 
based upon the English Bankruptcy Act, 
the decision of Wills, J.is of some impor- 
tance in the construction of the Indian 
Act. But I must say that the Lahore 
High Court has taken a different view, 
namely, the view which I have already 
indicated that taking ss. 28 and 29 
together, what is contemplated is proceed- 
ings pending on the date of the adjudica- 
tion and not proceedings instituted after 
the order of ‘adjudication. It is, therefore, 
desirable thatthis matter should be con- 
sidered by a Bench as the question is one 
of frequent recurrence. I, therefore, refer 
this matter to a Bench. 


Messrs. T. R. Srinivasan and R. Vis- . 
wanathan, for the Petitioner. ` | 
Mr. S. R. Ahmed Meeran, for the Opposite 
Party. - 
Order of Division Bench . 
Venkataramana Rao, J.—The facts 
sufficient for the disposal of this revision 
petition are fully stated in the order of 
reference and it is unnecessary to repeat 
them. On those facts the question arises 
whether after a person is adjudged an 
insolvent, a suit filed by a creditcr for the 
recovery of a debt provable in insolvency 


‘without the leave of the Insclvency Court 


is maintainable and can the Court in 
which the suit is instituied give leave to 
continue it? The sections of the Pro- 
vincial Insolvency Act relevant to this 
question are ss. 28 and 29. Section 28, 
cl. 2, runs thus : 

“On the making of an order of adjudication, the 
whole of the property of the insolvent shall vest in 
the Court or in a Keceiveras hereinafter provided 
and shall become divisible among the creditors, 
and thereafter, except as provided by this Act, 
no creditor to whom the insolvent is indebted in 
respect of any debt provable under this Act shall,‘ . 
during the pendency of the insolvency proceedings, 
have any remedy against the property of the 
insolvent in respect of this debt, or commence any 
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suit or other legal proceedings, except with the 
leave of the Court and on such terms as the Court 
may impose, 

Section 29 runs thus: 

“Any Court in which a suit or other proceeding 
is pending against a debtor shall, on proof that 
an order of adjudication has been made against 
him under this Act, either stay the proceeding, or 
allow it to continue on such terms as such Court 
may impose. 

Unhampered by authority, reading both 
sections together and giving the words 
their plain and natural meaning; the fol- 
lowing propositions ure cleary deducible 
(1) s. 28 (2) is mandatory and after an 
order of adjudication is made, no suit or 
other proceedings can be instituted against 
the insolvent cr his property without the 
leave of the Insolvency Court and such 
leave is a condition precedent to the 
tight of action; and (2) where any suit 
or other proceeding is pending on the 
date ofthe adjudication in any Civil Court, 
such Court on being apprised of the 
order of adjudication, can in its discretion 
either stay the suit or proceeding or give 
leave to continue the same. 

It will beseen thats. 27 which deals 
withthe power of Insolvency Court to 
make an order of adjudication is the first 
of the secliong enacted under the heading 
“order of adjudication.” The succeeding 
sections deal with the legal consequences 
which follow from the order of adjudica- 
tion. Thus the point of time in relation 
to which both ss. 28 and 29 speak is the 
date of the order of adjudication. Section 
28 deals with proceedings not pending 
on the date of the order of adjudication 
and s., 29 deals with proceedings then 
pending. The term “pending” literally 
means’ “begun but not yet carried out or 
finished.” Therefore, when s. 29 speaks 
of a suit pending, it refers to a suit already 
begun but not finished when the order of 
adjudication is made, see Donepudi Sub- 
ramanyam v. Nune Narasimham (5) at 
p. 492 and 493*. In the view that under 
s.28 leave of tLe Court is a condition 
precedent to theright of action, no other 
interpretation of s. 29 is possible. If 
leave is a condition precedent, the want of 
it is adefect fatal to the suit and subse- 
‘quent leave cannot validate it. If it be held 
that leave can be given under s. 29 to 
continue a suit commenced without the 
leave of the Insolvency Court,it would be 
rendering s. 28 nugatory. To illustrate, 

(5) 56 M LJ 469; 119 Ind. Cas. 46; A I R 1929 


Mad. 323; 29 L W 349; 56M L J 489; Ind. Kul. (1929) 
Mad. 878. : 
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before. which 
are pending 


suppose a District Court 
proceedings in insolvency 
refuses lo grant leave to a creditor to 
institute a suit against an insolvent; 
after such refusal, the creditor files a suit 
in the District Munsif’s Court and it can 
grant leave to continue the suit; this 
means the District Munsif will be sitting 
asit were in judgment against the order 
of the District Judge, a state of affairs 
which could never have been in the 
contemplation of the Legislature in 
enacting the Provincial Insolvency Act 
whatever may be the English law or the 
law ofthe insolvency which governs the 
Presidency Towns about which we shall 
presently deal. 

An argument based on hardship to the 
creditor results from this interpretation 
was addressed to us relying on certain 
decisions : vide Donepudi Subramanyam v. 
Nune Narasimham (5) and Bhimaji Bhi- 
bhutrmal v. Chuni Lal Javer Chand (6). 
Itis this: a creditor forno fault of his 
inignorance of the adjudication files 
a suit; it would be unjust to dismiss the 
suit for want of leave and it may be at 
the time of dismissal his claim may he 
barred and he will be practically remedy- 
less. When the words of the statute are 
Plain, a Court of Law cannot refuse to give 
them their natural meaning becuuse ofa 
possibility of hardship or injustice; more- 
over, as pointed out by Wallace, J. in 
Ponnusami Chettiar v. Kaliaperamal Naic- 
ker \2) there is really no such hardship. 
As observed by him at p. dol: ` 

The gazette notification of insolvency is presumed 
to be notice to all the creditors and they cannot 
be heard to plead want of notice or ignorance, 
On the other hand, unlees this strict reading of 
the section is adopted, there will be great embar- 


rassment both to the insolvent and the insolvency 
Court. 


There is preponderance ofIndian autho- 
rity in support of the view we are taking. 
In Ghouse Khan v. Balasubha Rowther (1) 
Odgers and Curgenven, JJ. held that 
leave of the Insolvency Court is a con- 
dition precedent tothe institution of a suit 
and failure to obtain such leave is a defect 
which cannot be cured and leave subsequent 
to the institution of the suit cannot be 
given. They followed the decision in 
inre Dwarkadas Tejbhandas Narsoomal 
Gokaldas (7) given on an analogous ` 


(6) 57 B 623; 138 Ind. Oas. 824; A IR 1932 Bom. 
344; 34 Bom. L R 683; Ind. Rul, (1932) Bom. 451. 

(1) 40 B 235; 31 Ind. Cas. 948; A T R 1915 Bom, 
134; 17 Bom. L R 925. 
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provision in tte Presidency Town Insolven- 
-cy Act (s. 17). In Ponnusami.. Chettiar 
v. Kaliaperumal Naicker (2). Wallace, J. 
-held that even subsequent annulment of 
‘insolvency would not’ cure the initial 
defect. It must be noticed that Wallace, J. 
was inclined to take a different view in 
cases of ignorance ofthe creditor of the 
insolvency : see Donepuit Subramanyam 
-v. Nune Narasimham (5) at p. 497, In 
.Maya Ookeda v. Kuverji Kurpal (8) 
Blackwell, J. following In re Dwarkadas 
‘Tejbhandas Narsoomal Gokaldas (7) 
. dismissed a suit instituted without sucha 
leave: see also Panna Lal Tassadug 
Hussain v. Hira Nand Jivan Ram (9) and 
Rowe & Co., Ltd.v. Tan Theon Taik (10), 
We may point out that in Ghouse Khan 
v. Balasubba Rowther (1) In re Dwarkadas 
:Tejbhandas Narsoomal Gokaldas (7) and 
Panna Lal Tassadug Hussain v. Hira Nand 
Jivan Ram (9; the creditor filed the suit 
-in ignorance of ihe order of adjudication 
and yet this circumstance did not affect 
the decision in those cases. We shall now 
-deal with the argument in support of the 
contrary view based mainly on an English 
decision in Brownscombe v. Fair (4) and 
Mahammad Haji Essack v. Abdul Rahiman 
(3) which follow it. It is contended that 
:the words in 8.29 are general and wide 
enough to cover suits instituted before and 
after the date of the order of adjudication 
and such a  constructicn was adopted 
in construing s. 10 (2), English Bankruptcy 
-Act of 1883, where the language was 
Similar. Sections 9 and 10 English 
Bankruptcy Act of 1883, so far as they 
are relevant for the present discussion are 
‘in these terms : 

" “Section 9 (1). On the making of a receiving 
order an Official Receiver shall be thereby con- 
‘stituted Receiver of the property of the debtor, and 
thereafter, except as directed by this Act, no 
‘ereditor to whom the debtor is indebted in respect 
of any debt provable in bankruptcy shall have 
any remedy against the property or person of the 
debtor in respect of the debt, or shall commence 
any action or other legal proceedings unless with 
the leave of the Court and on such terms as the 
Court may impose, 

Section 10 (2). The Court may at any time after 
the presentation of a bankruptcy petition stay any 
action, execution or other legal process against 
the property or person of the debtor, and any 
Oourt`in which proceedings are pending against 
a debtor may, on proof that a bankruptcy petition 

(8) 34 Bom L R 649; 138 Ind. Cas. 786; AIR 1932 
Bom. 338; Ind. Rul. (1932) Bom. 442. 

(9) 8 Lah. 593: 102 Ind. Cas, 37; A IR 1928 Lah. 
20; 28P LR 634. 

on 2 R 643; 84 Ind, Cas, 909; AI R 1925 Rang. 
305. 
* Pageot 56 M L J—lEd.] 
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has been presented by or against the debtor: 
either stay the proceedings or allow them to con- 
tinue on such terms as it may think just.” 

It does not appear from the report in 
Brownseombe v. Fair (4) whether the order 
was passed under the first portion cfs, 10 
(2) or under the later portion thereof. 
But from the arguments of Mr. Read and 
Mr. Rose Innes it may be taken that the 
order was made under the later portion 
of s. 10 (2) whichis similar in language 
to s. 29, Provincial Inselvency Act, and s. 18 
(3), Presidency ‘Towns Insolvency Act, 
The following observations of Willes, Js 
in that case do lend countenance to the 
argument at the Bar: e 

“Mr, Rose Innes says that the jurisdiction of the 
Court is limited to actions commenced before the 
bankruptcy proceedings are initiated but I do 
not think so for the words are perfectly general”. 

Withdue respect, we may point cut 
that the plain language of the section 
dces not warrant this interpretation. Sec- 
tion 9 deals with prcceedings not pending 
on the date ofthe receiving order and 
s 10 with proceedings so pending. That 
this is the correct view seems to be borne 
out by the observations of Stirling, J. in 
In ve Berry Duffield Williams (11) at p. 
916*: ; 

“Section 9 prohibitsthe ‘commencing’ of actions or 
proceedings, except with the leave ofthe Court; and 
Iagreewith the opinion expressed by North, J., in 
Inre Wray (12), at p. 143* that it has no reference 
to proceedings actually pending against the debtor at 
the date of the receiving order. Such receiving pro- 
ceedings are dealt with by s. 10, sub-s, 1 of which 
applies to the interval between the presentation of a 
bankruptcy petition and the making of a receiving 
order; while sub-s.2 applies toany time after the 
presentation ofa bankruptcy petition. The scheme 
appears to be that actions and other proceedings are 
to go on against the debtors unless either the Court 
of bankruptcy or the Court in which the proceedings 
are pending sees fit to interfere in the exercise of the 
direction vested in it.” 

lt may be noted that in Halsbury’s 
Laws of England, Vol. 2 at p. 63. Browns- 
combe v. Fair (4), is cited as an authority 
fer the proposition that actions wnich are 
commenced after the receiving order with- 
out the leave of the Court may be stayed 
but in the footnote it is added : “They are 
stayed under the Bankruptcy Act, 1883, 
s. 9°: see also Vol. 2, Hailsham Edition, 
p. 90; Similarly in Williams Bankruptcy 
Practice (Edn. 14, 1922), at p. 70, the same 
case is given as an authority for the said 
proposition under s. 7, English Bankruptcy 
Act, 1914, corresponding to s. 9, of ‘the 

(11) (1896) 1 Ch. 939; 65 L J Ch. 245; 74 LT 306; 
44 W R 346; 3 Manson 11. 

(12) (1888) 36 Oh. D 138; 56 LJ Ch. 1108; 571 T 
603: 36 W R67. - 
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Act of 1883, which is the same as s, 28, 
Provincial Insolvency Act, and s. 17, Presi- 
dency Towns Insolveney Act. Thus it 
will be seen that Brownscombe v. Fair 
(4), is not treated as an authority for the 
exercise of such a power under s. 10 (2). 
It is, therefore, not safe to construe 3. 29 
in the light of the decision of Brownscombe 
v. Fair (4). The decision in Mahomed 


Haji Essack v. Abdul Rahiman (3), is a 
3, Presidency. 


decision under s. 18, cl 
Towns Insolvency Act and ss. 17 and 18 
are a reproduction of ss.9 and 10, English 
Bankraptey Act, 1883. Sir Basil Scott, C. J. 
follows Brgwnscombe v. Fair (43, without 
any discussion and the decision cannot be 
relied on as an authority on s. 29, Provin- 
cial Insolvency Act. Two other cases of 
the Bombay High Court were cited, 
namely, the decision of Fawcett, J. in 
Bheraji Samrathji & Co. v. Vasanta Rao 
(13), and the decision of Tyabji, J. in 
Bhimaji Bhibhutmal v. Chunilal Javer 
Chand (6). Both the learned Judges follow- 
ed Mahomed Haji Essack v..Abdul Rahiman 
(3); but.Faweett, J. observed that if the 
matter were res integra, a different view 
might be open and he referred to Panna 
Lal Tassadug Hussain v. Hira Nand Jivan 
Ram (9), in support of that view. The deci- 
sion in Donepudi Subramanyam v. Nune 
Narasimham (5), is distinguishable. There 
the question was whether a decree passed in 
a suit instituted without leave in the 
absence of any objection being taken on 
that score isa nullity. It is unnecessary 
to deal with the correctness of that deci- 
sion’ but we must express our dissent from 
the observations contained in the judg- 
ment in regard to the interpretation of 
ss. 23 and 29, Provincial Insolvency Act, 
in so far as they purport to be based on 
the theory of ignorance of the creditor of 
the proceedings in insolvency. Thiru- 
venkatachariar, J. in that case observed 
that the. word ‘commenced’ must be 
construed as ‘knowingly commenced.’ 
Wallace, J. seems inclined to this view 
though he says that having regard to the 
preponderance of authority ne would not 
dissent from the view he took in 
Ponnustmi Chettiar v. Kaliaperumal Naic- 
ker (2). Itseems to us that there is no 
warrant for importing into the section 
words which are not there. In Ghouse 
Khan v. Balasubba Rowther (1). there is no 
doubt an observation of Odgers, at p. 839%, 
(13) 31-Bom, L R 981; 120 Ind. Oas. 840; AI R 
1929 Bom. 398; Ind. Rul, (1930) Bom. 40. 
“*Page of 51 M.— [Hd] 
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to the effect that leave may be cbtained 
under s. 29, though the suit might have 
been instituted without the leave of the In- 
solvency Court but it is an obiter dictum 
which was not necessary for the case. Fur- 
ther the observation is irreconcilable with 
the view taken by him in regard to 
s. 23 of the Act that want of leave is fatal 
to the suit. 

We are, therefore, of opinion on a proper 
construction of ss. 28 and 29, Provincial 
Insolvency Act, that leave of the Insol- 
vency QOourt not having been obtained 
prior to its institution, the present 
suit is not maintainable and the learn- 
ed Subordinate Judge had no power to 
grant leave to continue the suit. We, 
therefore, reverse the decision of the 
lower Court and dismiss the suit, but in the 
circumstances, we direct each party to beat 
his own costs. 

C. R. P. No. 1167 of 1936. 

This civil revision petition arises out 
of an application for the execution of a 
decree obtained by the respondent against 
the petitioner in Small Cause Suit No. 219 
of 1934 on the file of the Sub Court, 
Tanjore. In the judgment delivered to-day 
in O. R.P. No. 1295 ot 1935, we decided 
that the said suit was not maintainable, 
set aside the decree and dismissed the 
suit. This civil revision petition must, 
therefore be allowed and the execution 
petition dismissed, but in the circum: 
stances, we direct each party to bear his 


own costs both here and jin the Court 
below. 
AD. Petitions allowed. 
OUDH.CHIEF COURT 


Second Oivil Appeal No. 388 of 1935 
January 14, 1938 
Zis-UL-Hasan, J. 

Mr. IQBAL HUSAIN—Puaintire 
—APPELLANT 
VETSUS 
KESHO DAYAL AND OTHERS— 

DeFgNDANTS—RESPONDENTS 
Landlord and tenant—Grove—Wajib-ul-arz of 
Suhailpur Taluqa governs village Safadarpur— 
Settlement Circular No. 20 of 1863, para. 5, cl. (6)— 
Fard hissa kashi baghat, if record of custom—Ab- 
sence of entry against grove holder's cutting trees 
in furd hissa kashi baghat, if proof of absence of 
such restrictions—Terms of wajib-ul-ara if binding 
on grove holders even if their signatures not taken 
to it—Grove consisting of thirty trees at first settle- 
ment; number subsequently coming to five~Held, on 
facts that grove lost its character as such—Sub- 
sequent planting of new trees has no effect—Plot 

when ceases to be grove, reverts to taluqdar. 


200, 
The wajib-ul-arz of the Suhailpur Taluga governs 
the village of Safdarganj also, under para.5 of 


Settlement Oirculay No 20 of 1863, The wajib-ul-. 


arz.records local custom while yard hissa kashi 
baghat is not intended to be a record of local custom. 
There is no inconsistency between the two. The 
terms. of the wajib-ul-arz are binding on the grove 
holders even though their signatures were not taken 
to the wajib-uwl-arz and the absence of an entry of 
the provision against the grove holder cutting trees 


in respect of certain groves only in fard hissa kashi. 


baghat does not lead to the conclusion that no res- 
trictions exist with regard to.those groves when 
like other groves of the village they are governed by. 
para. 6 of the wajib-ul-arz. 

Where at the time of the first settlement a certain 
grove consisted of thirty trees but subsequently the 
number of old trees came to five only’ and out of 
these two were nim trees and one banyan tree; 
one nim tree was on the mend of the grove and 
the other nim and the banyan tree was in the middle 
of the plot y x ‘ 

Held, that in view of the nature, number. and 
situation of the old trees, the. grove had lost its’ 
Character ås such and the planting of the new trees 
subsequently wag of noefiect as once the plot ceas- 
ed to bea grove it reverted to the taluydar. 


§. C. A, against the order of the Sub- 
Judge, Bara Banki, dated October 2, 1935, 
confirming the order and decree of the 
Munsif, dated November 30, 1934. 


> Mr. M. Wasim, for the Appellant. 
. Mr. B. K. Dhaon (Absent), for Respon- 
. dents Nos. 1, 2, 3,5 to 7. 
` Pandit Manohar Lali (not served), for 
Respondent No. 4. . l 
+< Judgment.—The suit which has given 
rise to this second appeal against, a decree 
of the learned Oivil Judge of Bara Banki 
who, confirmed a decree of the learned 
Munsif of that piace, was brought by the 
plaintif-appellant, the proprietor of’. the 
Taluga of Suhailpur, for possession of 
plot No. 958 (corresponding to No. 1124 of 
the second settlement and No. 676 of the 
first settlement), situated in village Safdar- 
ganj, the area of which is 1 bigha 15 biswas 
which the defendants Nos. | to3 and 5to7 
held as grove holders. The share of 
defendants Nos.1 to 3 was 11-20th and 
that of defendants Nos. 5 to 7, 9-20ths. By 
a sale-deed dated July 24, 1931, defend- 
ants Nos. l to 3 sold their share of the grove 
to defendant No, 4. The plaintiff-appellant 
claimed possession of the land on two 
grounds, namely, (1) as against the vendee 
of the defendants Nos. 1-to 3 on the ground 
of the transfer which according to his 
case was unauthorised, and (2) against all the 
defendants on the ground that the grove had 
lost its cnaracter as such. ` 
The trial Court dismissed the plaintiff's 
suit holding that the wajib-ul-arz ‘relied on 
‘by the plaintiff was not applicable and that 
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the grove had not -lost its character as a: 
grove. The plaintiff appealed against this- 


` decision but the learned Civil Judge who 


heard the appeal concurred with the find- 
ings of the learned Munsif and dismissed 
the appeal. A ; é 

The first question in the case is whether 
or not the grove in question is governed 
by the provisions of the . wajib-ul-arz. 
relied on by the plaintiff. That wajib-ul- 
arz (Ex. 2) is the wajib-ul-arz of the 
Suhailpur Taluga but Ex. .3, which is 
designated as fard jakar wajib ul-arz 
mauza Safdarganj shows that the wajib-ul- 
arz of the Sunailpur Taluqa governs the. 
village of Safdarganj also as is provided in 
para. 5 of Settlement Circular No. 20 of 
1863. Clause 6 of this wazib-ul-arz Tung as” 
follows ; “ 

“All the groves of the village whether belonging 
to the talugdar or the 74yayas have already been 
entered in the hissa kashi baghat which has been: 
prepared separately. Those groves: of the riyayas: 
which were cultivated at the time'of ‘the survey, 
have been assessed with suitable rent’ by the, 
talugdar and the riyayas groves have been gifted ’ 
by the talugdar, As regards uncultivated groves’ 
of the riyayas, the riyayas are authorised to enjoy 
the fruits thereof with the permission of the 
talugdar. Without the talugdar's permission, the 
riyayas are not at liberty to cut or sell trees, On- 
the other hand the talugdar often gets trees cut. 
for his own need, Without the talugdar’s permis-. 
sion, no new grove can be planted, If a ryot who 
had planted a grove leaves the village or dies, the 
talugdar takes possession of the grove and then he" 
may, if he so chooses, give it to the ryot’s heir.’ 
The heir cannot get it without the taluqdar’s., 
consent,” . ie 

It is this clause of the wajib-ul-arz that, 
the plaintiff relies on. The defendants on. 
the other, hand rely on Ex. D-1, the fard 
hissa kashi baghat, referred to in the 


wajib-ul-arz. This document contains 
entries relating to eighteen. groves, of 
village Safdarganj. As against four of 


these groves, there is an entry in column 7 
that the grove holder has no power to cut 
trees without the lambardar's permission. 
As there is nosuch entry relating to the 
giove in question, it is argued that the 
holder of the grove in suit have an absolute 
right to cut or sell the trees and as this: 
document purports to have been signed 
not only by the taluqdar’s agent but also 
by the grove holders, while the wajib ul- 
arz isnot signed by the grove-holders, it 
is contended that the terms of the 
wajib-ul-arzg donot apply to the grovein 
suit. I cannot accept this argument. 
Settlement Circular No. 20 of 1863 lays 
down whata wajib-ul-arz was intended to 
record and para. 3 (VI) ot the Circular relat- 
ing to grove says :~ 


ibys 


“Under this heading a list of the groves exist- 


ing‘at the time should be given, and their tenures’ 


fully described and under what conditions the 
privilege or planting and cutting groves is to be 
exercised in future”. 

“In~the face cf this provision it is uaten- 
able to contend that the terms of the 


wajib-ul arz are not binding on the grove. 


holders simply because their signatures. 
Were -not-taken to the wajib-ul-arz. The 
learned Counsel for the respondents relies 
on: Settlement Circular No, 63 of 1863 and 
argues that as this Circular relates parti- 
cularly to groves, the fard hissa kashi 
baghat, which also deals exclusively with 
groves, should be accepted in preference 
to the wajibul arz. This argument, too, does 
not appeal to me. In the first place 
Circular No. 63 of 1863 does not even men- 


tion the document designated as fard, 


hissa kashi baghat, and in the second 
place para. 3 (TIL; of this circular referring 
to a grove holder itself says : — es 

“His right or property in the trees will be 
maintained according tothe local custom, whatever 
that may be found to be”. 
and there is absolutely nothing to show 
that the ‘fard hissa kashi baghat was in- 
tended td-be a record of the local custom 
referred to. On the other hand, it cannot be 
disputed that itis the wajib-ul-arz which 
Tecords such customs. Further there is no 
inconsistency between the wajib-ul-arz and 
the fard hissa kashi baghat so that it may 
be necessary to accept one in preference to 
the other. It is difficult to say how it was 
that in the fard hissa kashi baghat the 
provision against the grove holder cutting 
trees was entered in respect of only four 
of ‘the groves and not in respect of others ; 
but in any case the mere absence of such 
an entry relating to the grove in question 
‘does not, by any logic, lead to the conclusion 
‘that no such restrictions exist with regard 
to this grove when manifestly the grove in 
Suit is, like the rest of the groves in the 
ji maa governed by para. 6 of the wajib- 
al-arz. 


“The learned Counsel for the respondents 
ilso' relied on Ex. D-2 which is the report of 
hé Naib Sadar Munsarim relating to the 
groves situated in Safdarganj and Ex. D-3 
which is,an order presumably of the 
Settlément Officer dated April 19, 1866, 
accepting the Naib Sadar Munsarim's 
eport. After saying that there are eleven 
‘roves of riyayas in this village the report 
kani i i 

A decree of the property in groves be passed in 
aspect of eleven groves, excluding the land, in 
«vour of the riyayas in possession according to 
Mumns 5 and 6 of the fard hissa kaski baghat and 
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the want of the grove holders’ power to cut trees 
are in column 7ofthe fard hissa kashi baghat and 
not in either columns 5 or 6, and this fact, to my 
mind, still further reduces the valua of those 
entries with regard to some of the groves and of 
the absence of them with regard to the others.” 

I am, therefore, of opinion that it cannot 
be held for a moment on the strength of 
lis. D 1 that the terms of the wajib ul-arz 
do not apply to the grove in suit. 

Exhibit 16 is a copy of the judgment of 
the learned Judicial Commissioner of Oudh 
ina case relating to a grove situated in 
another village of the same taluga and on 
the basis of wajib-ul-arz of the taluga, 
quoted in the judgment it was held that the 
only right which the grove hclders have is 
to enjoy the fruits and that every other 
incident of property in the trees belongs to 
the taluqdar. 

I, therefore, hold that defendants Nos, 1 

to 3 had no right to sell the trees to defend- 
ant No. 4 and as the sale amounted to 
abandonment (vide Mahabir Prasad v.. 
Uma Shankar, 28 O. ©., 133 (1) ) and as the 
purchaser got nothing by an invalid 
purchase, the plaintiff-appellant is entitled 
to get possession of the 11-20ths share of 
the grove that belonged to defendants Nos. 
1 to 3, 
` On the question whether or not the grove 
in question lost its character as such, Í fail 
to understand how the learned Judges of 
the:Courts below came to a contrary con- 
clusion. Exhibits 4 and 6 show that while 
at the time of the first settlement the grove 
consisted of thirty-one trees, Ex3.5 and 7 
show thatin 1300 Fasli and 1331 Fasli 
the number of trees in this grove was 16 
and 4, respectively. The Commissioner 
appointed by the trial Court has 
reported and shown in the map prepared 
by him that there are only five old 
trees in the grove out of which two are 
nim trees, one is a banyan tree the other 
two being mango and jamun trees. 
Moreover, while one of the nim trees is on 
the eastern mend of the grove, the other nim 
tree and the banyan tree are in the middle 
of the plot. In view of the nature, number 
and situation of the old trees it seems to 
me impossible to hold that the grove did not 
lose its character as such in 1331 Fasli 
and the trees planted subsequently cannot 
help the defendants as once the plot 
ceased to be a grove it reverted to the taluq- 
dar. 

It was also argued on behalf of the res- 

(1) 28 OC 133; 85 Ind. Cas. 527; 10 O&AL R 
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pondenis that asthe plot in suit contains 
some groves, a chabutra and asort of a 
place for worship, it was wagf as contended 
by the defendants in their written state- 
ment and that the plaintiff should not, in 
any case, be awarded possession of the 
piot. It appears from the proceedings in 
the trial Court, however, that on the 
plaintiffs’ Counsel stating that the plaintiff 
did not seek in the suit to destroy any 
right which the defendants or the public 
might have in the land in suit, the defend- 
anis withdrew their plea of wagf and so no 
decision was given on this point. The 
defendants, therefore, cannot be allowed 
now to again raise the plea of waqf. 

The learred Counsel for the respondents 
relied on some documents, showing transfer 
of their rights by some grove holders but 
in the first place, we do not know the 
circumstances in which those transfers were 
made (they might have been made with the 
permission of the talugdar), and in the 
second, as no general custom of grove 
holders being absolutely entitled to transfer 
their groves has been set up, the in: 
stances of other groves cannot help the res- 
pondents. f 

The appeal is, therefore, allowed and the 
decrees of the lower Courts set aside. The 
- plaintiff-appellant will get a decree as 
prayed with costs in all the Courts. 

Be Appeal allowed. 


PATNA HIGH COURT 
Civil Appeal No. 288 of 1935 
October 5, 1937 
ae Wort AND Row anp, JJ. 
RAMKARAN THAKUR AND oruyrs— 
PLAINTIF¥S—APPELLANTS 
Versus 
BALDEO THAKUR AND ofuzrs— 
* DEFENDANTS- - RESPONDENTS 

Hindu Law—Alienation—Benefit to’ estate, what 
is—Mortgage of joint family property for purchas- 
ing another property, whether benefit to estate— 
Antecedent debt—Meaning explained—Mortgage of 
joint family property contemplated at time of taking 
garpeshgi but executed some weeks afterwards— 
Transaction, if independent—Practice— Amendment 
—-Discretion—Party affected acquiring valuable right 
—Amendment should not be allowed, 

Per Wort, J., (Rowland, J., contra.)—It is impossi- 
ble to give a definition of what isa benefit to the 
estate, but jeopardising a property, whioh is already 
the property of the joint Hindu family, for the 
purpose of purchasing another property can never, 
under any circumstance, be considered a benefit to 
the estate, Palaniappa v. Devasikamony (1) and 
Rambilas Singh v. Ramyad Singh (2), referred to. 
[p. 293, col. L] 

Antecedent debt means antecedent in fact as well 
as in time, that is to say, that the debt must be 
truly independent and not part of the transaction 
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impeached, They may be entirely dissociated from 
one another, and where that is so, the liability in- 
curred at the former date will be an antecedent 
debt on the date of entering into the second docu- 
ment, but the question whether this is so or not 
is primarily a question of fact. Mortgage of the 
joint family property contemplated at the same 
time of taking zarpeshgt though executed’ some , 
weeks afterwards does not form an independent 
transaction, Brij Narain v. Mangla Prasad (3) and 
Raghunath Singh v. Modnarayan Singh (4), relied 
on, [p. 298, col. 2; p. 296, col. 1.] 

Right of allowing an amendment, although a 
matter of discretion, should not be exercised: where 
the party affected thereby has acquired a valuable 
right and not unless in very special circumstances. 
Where the plaintiffs have alluwed the time to go 
by making no application for leave tp amend until 
their action is barred by limitation, if is impossible 
to hold that the Court does not exercise its dis- 
cretion judicially by refusing the amendment. 
Charan Das v. Amir Khan (6), referred to. [p. 294, 
col. 2; p. 295, col, 1.] 

Messrs. S. N. Roy and Ganesh Sharma, 
for the Appellants. 

Messrs. S. M. Mullick, B.N. Mitter and 
K. N. Moitra, for the Respondents. _ 

_Wort, J.—This appeal is by the plain- 
tiffs who brougat an action on a mortgage, 
dated December 23, 1921. The questions 
which arise in tne appeal are these: whether 
the mortgage was executed for the benefit 
of the joint family; whether’ in the cir- 
cumstances of the case the consideration 
was an antecedent debt; and further, in 
the alternative, whether the plaintiffs failing 
upon the earlier points are entitled to obtain 
a money decree which question will depend 
very largely on whether the learned Judge 
in the Court below ought to have allowed 
the amendment in the circumstances to 
which I shall ina moment refer. So far 
as the first point is concerned, it seems 
to admit of only one answer. The learned 
Judge in the Court below has pointed out. 
that the sudbharna property which was 
acquired by the money raised on the mort- 
gage in suit was only valued at Rs. 60 
less certain charges, that the liability 
under the mortgage was in excess of that. 
amount, and on that footing he has comes 
to the conclusion that it wasa fact that 
the transaction could not benefit the joint 
family of whico the defendants wete 
members. The question of what is a benefits 
to the estate within the meanifig of the 
tule of Hindu Law was discussed by 
Lord Atkinson delivering the opinion ò. 
their Lordships of the Judicial Oommittec 
of tne Privy Council in Palaniappa v 
Devasikamony (l), more particularily am 

(1) 44 I A 147; 39 Ind. Cas, 722; A I R 1917 P ¢ 
33; 40 M 709; 21 O WN 729; 15 A L J 485; 1 P LW 
697; 33M L J 1; 19 Bom. L R567, 22 M L T 1; (2917 
M W N 507; 26 O L J 153, 6 L W 222 (P 0), 
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P. 155* where Lord Atkinson states: 


_“No indication is to be found in any of them 
(i. e. the authorities cited) as to what is, in thie 
connection, the precise nature of the things to be 
included under the description ‘benefit to the 
estate’, It is impossible, their Lordships think, to 
give a precise definition of itapplicable to all cases, 
and they do not attempt to doso. The preserva- 
tion, however, of the estate from extinction, the 
-defence against hostile litigation affecting it, the 
protection of it or portions from injury or deterio- 
ration by inundation, these aud such like things 
would obviously be benefits.” ! 

Delivering a judgment of this Court in 
a case where the question was whether 
the acquisition of an ijara property was a 
benefit to the estate, Sir Dawson Miller 
observed m Rambilas Singh v. Ramyad 
Singh (2) as follows: 

“From the evidence on the record in the present 
case, I am unable to find that any benefit to the 
joint family arising from the mortgage has been 

roved. With respect to the learned Judge I think 

he approached the question for decision from a 
wrong standpoint. Because the sum borrowed was 
spent in acquiring the ijara property and because 
all the defendants enjoyed the produce of that 
property, he considered that they were bénefited 
thereby and that the mortgage was, therefore, 
authorized. He did not consider whether the mort- 
gage could be justified on the ground that the 
transaction as a whole was beneficial tothe inter- 
ests of the family, Ithink on the evidence before 
him he could hardly have decided that it was,” 

Then the learned Ohief Justice makes a 
reference to the fact that the family of 
the defendants collected and enjoyed the 
rents and profits of the ijara property. It 
is, as their Lordships of the Judicial Com- 
mittee of the Privy Council pointed out in 
the case reported in Palaniappa v. 
Devasikamony (1), impossible to give a 
definition of what isa benefit to the estate, 
but I have no hesitation in going so far 
as to say that jeopardising a property, 
which is already the property of the joint 
Hindu family, for the purpose of purchasing 
another property can never, under any 
circumstance, be considered a benefit to the 
estate, and that proposition, in my opinion. 
is clearly borne out by a large number of 
authorities and well-established by the 
decision of their Lordships of the Judicial 
Oommittee of the Privy Council. Both 
for that reason and for the reasons stated 
by the learned Judge in the Court below, 
I come jo the conclusion that the first 
point urged in the appeal must fail. The 
second and more substantial point is whether 
the mortgage was for consideration being 
a deht which was antecedent. Their 
Lordships of the Privy Council in the well- 
known Case in Brij Narain v. Mangla 
- (2) 5P.L-J 622; 58 Ind. Oas. 303; A IR 1920 Pat, 
441; 1P LT 535; 2 UP L R(Pat.) 228, j 

Page of 441. A,-—[fd.] 
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Prasad (3) have left no doubt as regards 
that matter, Lord Dunedin delivering the 
judgment of their Lordships states the 
fourth proposition thus: y 

“Antecedent debt means antecedent in fact as 
well as in time, that is tosay, that the debt must 
be truly independent and not part ofthe transaction 
impeached.” ; 

Now on the findings of the Courts 
below in this case, itis impossible in my 
'judgment to come to the conclusion that 
the mortgage transaction was indep:ndent 
of the earlier sudbharna transaction The 
sudbharna transaction was, in fact, some 
days or weeks antecedent to the mortgage 
transaction; but as their Lordships point- 
ed out, mere antecedency in time 19 not in 
itself sufficient. That matter has been 
discussed somewhat elaborately in this 
Oourt in Raghunath Singh v- Modnarayan 
Singh (1). Stating the facts not dissimilar 
to the facts of this case with perhaps 
one exception, the parties to the mortgage 
were amongst those who negotiated the 
earlier transaction, Das, J. (as he then 
was) makes this statement: 

“The question which I have to consider is whether 
in this case there is a real dissociation in fact 
hetween the transaction of January 16, 1911, and 
that of January 21, 1911" í 
having pointed out that one transaction 
was for the purpose of cCarrying out 
another which was the fact in this case. 
In course of the judgment, reference was 
made not only to Brij Narain’s case (3) but 
also to the decision in Sahu Ram Chandra 
v. Bhup Singh (5) referred to by their 
Lordships of the Judicial Committee of the 
Privy Council in deciding Brij Narain 
vi Mangla Prasad (3) at p. 137* of the 
Report. Das, J. then proceeds to sum up 
his conclusion with regard to this matter 
jn these terms: : 
wW 30 far as the second point is concerned, I have 
not been able to satisfy myself that there was 2 
real dissociation in fact between the two transac- 
tions. Referring again to the decision of Lord 
Shaw in Sahu Ram Chandra v. Bhup Singh (5), 
the following passage may be usefully — referred : 
“The argument in gupport of the validity of the 
mortgage also took this eres van pun wee 
j s it ke if the father had cop! -= 
dia VO ar ad a year before granting. the 

> Then de facto it would bean antece ent 
Tene ana the credilor would have a mortgage good 

(3) 51 1 A 129; 17 Ind, Cas, 639; A I R 1921 P O 30; 
46 A 95; 2t A L J 934; 46 M LJ 28; 5P L T1; 28 
O W N 253; (1931) M W N 68; 13 L W 72:2 Pat. L 
R41: 100 & ALR 823; 33 ML T 457; 26 Bom. L 
R 500; 11O L J 107;1 OWN 48 (P O. 

WW 9 P L T 142; 105 Ind. Oas. 1,A I R 19:2 Pat. 83. 

5) 39 Ind. Cas 280; 441 4126; A IR 1917 PC 6l; 
39° A 437; 91 OW N 698; 1 P L W 557; 15 A LJ 
437, 19 Bom. LR 498; 26 CL J l; 33 M LJ li 
doin MW N 439; 22M L T 22; 6 LW 213 (P O) 
Page of 51 L A.— [Bd] 
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“upon that ground. Their Lordships cannot assent 
to any such proposition that a mortgage on the 
family estate would follow the loan. The case as 
put might instantly raise the presumption that 
what occurred was substantially this: tnat the 
father contracted the debt knowing that he was at 
the end of his personal resources and that the cre- 
‘ditor advanced the money relying upon an under- 
standing or agreement, express or implied, given by 
the father.” A ; 

Das, J. was justified, if I may be allowed 
to say so, in relying: upon the decision of 
Lord Shaw to which he referred, although 
that decision has been questioned. But 
their Lordships of the Judicial Committee 
limited their criticism of that judgment 
by making this statement at page 137* of 
Brij Narain v. Mangla Prasad (3°; 

“They (i. e. their Lordships) think that Sahu Ram 
‘Chandra’s case (5), must not be taken to decide more 
than what wasnecessary for the judgment, namely, 
that the ineurring of the debt was there the crea- 
tion of the mortgage itself and that there was 
there no antecedency either in time or in fact” 


Now, in this case we are not left, nor 
was the Court below left, to draw an infer- 
ence from the fact which quite clearly 
appears, namely that it was for the pur- 
pose of carrying out what I call the 
sudbharna transaction that the money 
was bcrrowed from the plaintiffs under 
the mortgage in suit. As the trial Court 
pointed out, one of the witnesses of the 
plaintiffs themselves made this statement. 
The trial Judge says: 

“We have it in the evidence of P, W. No, 2 
that Amilal, Kamaldhari, Govind and Lachhmi exe- 
cuted the bond (Ex. E) in favour of Lakshman 
and Prayag for Rs. 998 and the latter (Lachman 
and Prayag) then not having ready money with 
them, then and there agreed to execute, in pay- 
ment of the said consideration money, a simple 
mortgage bond in favour of Ramkaran for Rs, 998," 

It is, therefore, clear that the only infer- 
ence that could be drawn from the facts 
of this case was that one transaction was 
involved in another and we have the evi- 
dence of the plaintiffs’ own witness with 
regard to that. It seems to me that the 
only conclusion which the Judge in the 
Court below could arrive at (although he 
has expressed himself very briefly) was 
the corclusion at which he has arrived, 
namely that the mortgage of 1921 was 
not based on antecedent debt. The only 
other question that arises is whether 
the plaintifis could recover the money 
from the defendants as for a money 
decree? On the face of the transac- 
tion, the due date being April 30, 1993, 
the action was clearly barred by limita- 
tion. But reliance was placed in the 
Court below, at a very late stage of the 


* Page of 51 I. A—[Hd.] . 
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hearing, indeed after the argument had 
‘been concluded so I understand, upon a 
document which was a mortgage transac- 
tion of January 22, 1929 (Ex. l-a in the 
case) and which was ons of the documents 
exhibited by the plaintifs. There it ap- 
-pears that there was a recital as. regards 
this earlier mortgage, that is to say, the 
‘mortgage in suit, and Mr. Roy on behalf 
of the plaintiff-appellants contends - that 
he is entitled to rely upon that recital as 
an acknowledgment under g. 19, Limita- 
tien Act. It may be that having -regard to 
8.19 and s. 21, other circumstances being 
equal, he might: so rely upon dhat recital 
as an acknowledgment within the meaning 
of those sections. But he made no claim 
for this and “his application for :leàve -to 
amend was, as my learned brother poiiited 


“ont during the course of ths argument, 


made ata time when the action on the 
syvanant, if 1 may use the expression, was 


-barred by limitation. If all the facts and 


‘all the possible defences to a claim based 
upon the allegations to which [ have re- 
ferred had been before the Court, and at 
the time the application was made, the 
claim on money decree had not been 
barred by limitation, there would seem 
hardly any argument which could be ad- 
dressed to us entitling us to come to the 
conclusion that the Judge was right in 
deciding that thé amendment should not 
be allowed. But the circumstances are 
entirely different in this case. First of all 
it is not a decree for money against the 
person who executed the mortgage; the 
action was against the sors of two bro- 
thers and cne of the grandscns, .and if the 
plaintiffs’ claims were to succeed; it. mugt 
succeed on the pious obligations of the 
sons to pay their father's debts. I am not 
much impressed by Mr. Mullick’s argu- 
ment that thére were certuin defences 
open to him which were not investigated 
in the Court below, because as far as I 
read the record of the case, everything 
that could be said by way of defence to» 
such an action has already been debated 
in full. But their Lordships of tte Privy 
Council pointed out in Charan Das v. Amir 
Khan (8) that this right of alfowing an 
amendment, although a matter of discre- 
tion, should not be exercised where the 
party affected thereby has acquired a valu- 
able right and not unless in very special 


(6) 48 O 110; 57 Ind. Cas. 606; A I R 1921 P O 50 
411 A 255; 39M LJ 195; 28 M L T 149, 2 U PLE 
(P O) 124; 18 A L J 1095; 22 Bom. L R 1370; 131 W 
49; 25 0 W N 289; 3 P W, R 1921 (P.O). a 
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circumstances. In the last-mentioned case, 
both the trial Court and the first Appellate 
Court refused the amendment, the Judicial 
Commissioner of the North-West Frontier 
Province allowed the amendment, and it 
was only in special circumstances (the de- 
tails I need not go into) that their Lord- 
` ships of the Judicial Committee of the 
_ Privy Council came to the conclusion that 
‘the course pursued by the learned Judicial 
Commissioner was correct. But, as Mr. 
Mullick points out, there are no special 
‘-eircumstances in the present case. The 
. plaintiffs have allowed the time to go by 
they made no claim. no application for leave 
toamend until their action was barred by 


limitation, and in those circumstances it. 


-is impossible to hold that the learned 
- Judge in the Court below did not exercise 
‘his discretion judicially by refusing’ the 
’ amendment. 
. There was one other argument which I 
hardly liked to mention because it did not 
seem to be based on any legal proposition 
' that I was aware of. Mr. Roy was arguing 
for substantial justice to his clients by claim- 
ing some sort of undefined right against 
-the sudbharna property to which he has 
„got no possible claim whatever. It was 
not a'trust property althotigh Mr. Roy in 
. Some form claimed to trace it as such, and 
it’ was only in the case of trust property 
that the plaintiffs could follow that pro- 
“ perty and acquire some remedy against it. 
. Neither on grounds of law nor on grounds 
' of equity was Mr. Roy's client entitled to 
“any remedy against the sudbharna prop- 
. erty and the point, therefore, fails. For 
. these reasons I am of cpinion that the 
- appeal fails and it must be dismissed with 
_ Costs.’ 
- .Rowland, J.—The reliefs claimed in this 
. appeal may be divided into the claim fora 
‘mortgage decree based on the allegation 
_of benefit to the family, the claim for a 
_mortgage decree based on the allegation of 
. necessity for the loan, and the prayer for 
a money decree based upon the pious duty 
_of sons to pay their father’s debts. There 
has been advanced also at the hearing a 
‘somewhat desperate prayer for a remedy 
against*the property covered by the sud- 
‘Dharna over which until the sudbharna 
was executed, the plaintiffs had a mort- 
gage of which they accepted satisfaction 
in a form which has proved infructuous 
to them. On the facts it may appear. a 
hard case that the plaintiffs should have 
“lost the remedy which they hada right to 
gainst that property up till the date 


..1 RAMKARAN, THAKUR vV. BALDEO THAKUR 


(PAT) 295 


when the mortgage on which they now sue 
was executed in their favour by Lachman 
and Prayag; but if they wished to avail 
themselves of any rights that might have 
remained to them under the earlier mort- 
gage, that should have been done in.a 
different proceeding and within the pres- 
eribed time. Obviously no step to estab- 
lish a mortgage lien against the property 
hypothecated in 1915 could be taken with- 
out impleading the original mortgagors of 
that property, Amilal and others. It would, 
therefore, be making a verv bad law ina 
hard case if we were to allow Mr. Roy's 
clients the remedy prayed for against the 
sudbharna property. Then, as regards the 
prayer for a money decree, this, as pointed 
out by my learned brother, was not prayed 
for in the plaint as framed, which was 
instituted about ten years after the due 
date of payment of the mortgage money 
and the cause of action for the suit as stated 
in para. 4.of the plaint is said to have 
arisen on Jeth 1, 1330, by non-payment 
of the mortgage money on the due date. 
The amendment would set up a new cause 
of action at a different date. Such an 
amendment no doubt might well be allowea 
if the application to make it had been pre- 
sented within six years of the new cause 
of action intended to be set up, that is to 
say, at a time when failing leave to amend, 
it would have been still open to the plaint- 
iffs to ask the Oourt’s permission for the 
suit to be withdrawn with leave to sue 
again, that remedy not yet being dead. 
But where the application was made, as in 
this case, more than six years after the 
event on which it is sought to found a 
fresh cause of action, then although there 
is still a discretion in the Court to allow 
amendment, the discretion will, as a general 
rule, be more wisely exercised by refusing it 
and TL am fully convinced that the discre- 
tion has been rightly exercised in this case. 

Now, as to the claim for a mortgage 
decree on the ground of benefit to the estate, 
I am not sure that I can goso far as to 
endorse the proposition that it can never 
bs beneficial to an estate to acquire a fresh 
property by hypothecating ancestral pro- 
perty of the estate for the purpose. There 
is some difference of judicial opinion as to 
this, the Full Bench of the Allahabad High 
Court having taken the view in Jagat 
Narain v. Mathura Das (7) that transactions 
justifiable on the principle of benefit to the 
estate are not limited to those transactions 

(7) 50 A 969; 116 Ind. Cas, 484; A I R 1928 All 
454;26 A L J 841 (F B). 
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which are of defensive nature. The tran- 
saction must be judged not by its actual 
result but what might have been expected 
to be its result at the time it was entered 
into. Thereafter the Hon'ble Judges con- 
sidered the question of the degree of pru- 
dence which was to be required from the 
managing member who entered into such 
transanctions affecting the family property. 
But assuming the principle to be correct as 
laid down in that Allahabad decision, it is 
clear that on the findings of the Courts 
below the transactions which we are review- 
ing were not such as & ptudent manager 
would or should have entered into on behalf 
of the family estate. The contention then 
must fail that the mortgage can be support- 
ed on the ground of benefit. 

Lastly, there is the question of legal 
necessity. The’ case in which the law 
directly applicable bas been laid down is 
that reported in Raghunath Singh v. 
Modnayayan Singh (4) where it is said that 
the question for consideration is 

“whether there is a real dissociation in fact bet- 


ween the transaction of January 16, 1911 and 
that of January 2), 1911,” ia A 


that isto say, the question before us will 
be whether there is areal dissociation bet- 
ween the transaction of November 19, 1921, 
and that of December 3. It is not laid 
down that in circumstances such as those 
before us two conveyances separated from 
each other by a short period of time 
must always be considered to be connected 
together. They may be entirely dissociated 
from one another and where that is so, the 
liability incurred at the former date will 
be an antecedent debt on the date of enter- 
ing into the second document, but the ques- 
tion whether this is so or not, is primarily 
a question of fact. I may mention that 
the decision just cited was a first appeal 
which was open to the Judges on the ques- 
tions of fact. Regarding the District Judge’s 
decision as a decision on a matter of fact, 
T think it is impossible for us to go behind 
it. Circumstances, he says, do not indicate 
that the transacticn was in payment of 
any antecedent debt snd he affirms the 
decision on this point of the Munsif who in 
his judgment had shown that the borrow- 
ing of money for the purpose of taking the 
zarpeshgi was contemplated by Lachhman 
and Prayag at the very time at which they 
got the zarpeshgi executed in their favour by 
Amilal and others. I agree, therefore, that 
the appeal should be dismissed with costs. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 23 of 1935 
July 31, 1937 
PURANIK, J. 
RA MCHANDRA— APPELLANT 
versus 
RAMCHANDRA GUJABA SHRAWANE— 
JUDGMENT- DEBTOR— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXI, rr. 
93, 84, 85, 86,89—R. 93, scope of — Decree-holder, if 
can withdraw purchase-money before confirmation of 
sale—“ Received" in r. 89, contemplates actual receipt 
by  decree-holder — Auction-purchaser depositing 
money—If can be said to have been received by decree- 
holder—Decree directing payment of interest till 
realisationof decretal amount—Interest should be 
counted till confirmation of sale, not till the date of 
deposit by auction-purchaser. 

Rule 93, 0, KAT, Civil Procedure Code, is intended 
to arm the Court with power to order the return of 
the money to the purchaser in case the same has been 
paid to any person in the meantime, as it is the duty 
of the Court to see that the purchaser whose sale is 
set aside should not, in any way, suffer and should 
get back his amount. It should not be read as con- 
taining an implication that the decree-holder is 
entitled to withdraw the purchase-money before the 
confirmation of the sale during the execution proceed- 
ings in the executing Court. It is clear from rr. 84, 
85 and 86 of O. KAI, Civil Procedure Code, that the 
legislature intended that the deposit made by the 
purchaser on the date of the sale continues to-be a 
deposit with the Court and no decree-holder will be 
entitled to withdraw as soon as it is deposited. [p. 
297, col. 2.) 

The term ‘received’ as used in r, 89, O. XXI, con- 
templates an actual receipt of the amount by the 
decree-holder. A mere payment into Courtof the 
sale proceeds does not constitute receipt within 
the meaning of this rule, ‘So long as the decree- 
holder has not the right to take the monsy out. of 
Court before confirmation, it cannot be said that 
the money has been received by him merely because 
it has been deposited to his credit. It is on con- 
firmation of sale that the auction-purchaser's title to 
the property purchased by him is declared though it 
relates back to the date ofthe sale. ‘Till then his 
title is subject to the proceedings that may be taken 
by persons interested in the property for setting the 
sale aside. It would be unjust to pay the amount to 
the decree-holder and then leave the auction-pur- 
chaser to the risk of realising it from the decree- 
holder after the sale is set aside. Trimbak v. Ram- 
chandra (1), Karuna Kara v. Krishna (2), Maha- 
ra adhiraj Sir Rameshwar Singh Bahadur v. Mangal 
Prasad Sahu (3), Kripa Nath Pal v. Ram Lakshmi 
Dasya (4) and Mannu Naik v. Mathura Prasad (5), 
relied on. | 

Consequently where a decree directs that interest 
should be paid on decretal amount till its realization, 
the decree-holder not being entitled to receive the 
amount till after the confirmation of sale ig entitled. to 
interest up to the date of confirmation of sale. . [p. 
298, col. 2.] 

S.C. A. from the appellate decree of the 
Court of the District Judge, Nagpur, dated 
September 20, 1434, in U. A. No. 23 (a) of 
1934 modifying the decree of the Court of 
the Third Sub-Judge of the Second Class, 
Nagpur, dated February 10, 1934 in 0,8, 
No. 4 of 1931. 
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Mr. R. N. Padhye, for the Appellant. 
Judgment.—The only point involved in 
“this second appeal is whether interest on 
the mortgage decree should be allowed till 
the confirmation of the sale of the mort- 
gaged property or till the date on which 
the purchase money was deposited in Court 
by the auction-purchaser. The decrees 
directed payment of interest on the decretal 
amount till realisation. ‘the trial Court 
_held that the decree-holder was entitled to 


interest tili the confirmation of the 
sale, while the lower Appellate Court 
‘has taken the view that interest 


should be allowed only up tothe date the 

“purchase money was deposited in Court 
‘by the auction-purchaser. It is against 
this decision of the lower Appellate Court 
‘that this second appeal has been filed 
here. 

The lower Appellate Oourt has not 
Teferred to any express provision of law 
under which it comes to the conclusion 

_ that the amount deposited by the auction- 
purchaser cld ba withdrawn by the decree- 
holder on the date on which it was de- 
posited. He expressed an opinion that 
O. XXI, r. 93 of the Civil Procedure Code 
implies that purchase money may be paid 
:to the decree holder immediately after it is 
‘deposited by the auction-purchaser. The 
rule reads thus : 

“Where a sale of immovable property is set aside 
under r. 92, the purchaser shall be entitled to an 
order for re-payment of his purchase money, with or 
without interest asthe Court may direct, against any 
person to whom it has been paid.” 

ido not think that the lower Appellate 
‘Court was justified in holding that there 
‘was au implication in this rule that the 
“money could be withdrawn by the decree- 
holder before the confirmation of the sale. 
‘This rule is intended to arm the Court 
with power to order the return of the money 
to the purchaser in the case the same has 
besn .paid to any person in the meantime 
‘aS it isthe duty of the Court to see that 
the purchaser whose sale is set aside should 
not, in any way, suffer and should get 
back his amount. It should not be read 
:a8 containing an implication that the decree~ 
holder js entitled to withdraw the purchase 

money before the confirmation cfthe sale 
during the execution proceedings in the 
executing Court. 

Order XXI, r. 84 of the Civil Procedure 
Code, requires the purchaser to deposit 25 per 
“cent. of the amount of his purchase money 
-immediately after the sale in bis favour. 
-Rule 85 requires him to deposit the 
balance on or before the 15th day from the 
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sale of the property. Rule 86 lays down 
that if tbere be any default in dep:siting 
the balance on or before tle 15th day from 
the sale of the property, the deposit already 
made will be forfeited to the Government’ 
after defraying the expenses of the sale. 
It will thus be clear from these rules that 
the legislature intended that the deposit 
made by the purchaser on the date of the 
sale continues to be a deposit with the Court 
and no decree-holder will be entitled to 
withdraw as soon as it ig deposited. If 
the view taken by the lower Appellate Oourt 
be accepted, it will not be possible ‘to 
give effect to these provisions of law. 


Order XXI, r. 89, enacts that the judg- 
ment-debtor or any person, either owning 
such property or holding an interest therein 
may apply to have the sale set aside on 
his depositing in Court for payment to the 
purchaser asum equal to 5 per cent. of 
the purchase money and for payment to 
the decree holder the amount specified in 
the proclamation of sale as that for the 
recovery of the sale was ordered, less 
any amount which may, since the date 
of .such proclamation of sale, have been 
received by the decree-holder. This rule 
also contemplates that the deposit made 
by the purchaser is at the disposal of 
the Court for payment to the purchaser in 
case an application under O. XXI, r. a9, 
is filed and eventually accepted by the 
Court, No doubt the rule contains the 
words “less any amount which may, since 
the date of suca proclamation of sale, have 
been received by the decree-holder” but 
these words refer to the payment made to 
the decree holder out of Court and not to 
the sale proceeds deposited in Court and 
not tothe withdrawal by the decree-holder. 
Trimbak v. Ramchandra (1), lays down 
that the term ‘received’ as used in this 
rule contemplates an actual receipt of the 
amount by the decree-holder. A mere 
payment into Oourt of the sale ‘proceeds 
does not constitute receipts within the 
meaning of this rule. Tne same view 
has been taken in Karunakara v. Krishna 
(2). Where properties are sold in separate 
lots in execution of a decree, it 18 not 
open to the judgment-debtor to apply under 
O. XXI, r. 89, to set aside the sale of 
some only of such lots. The application 
must be to set aside the sale of all 
the lots: Maharajadhiraj] Sir Rameshwar 


(1) 23 B 723. 
(2) 39 M 429; 27 Ind. Oas, 952, 2 L W 1986: 28M LJ 
262; AJ R 1916 Mad. 717. 


205 


: Singh Bahadur v. Mangal Prasad Sahu (3), 
Kripa Nath Pal v. Ram Laksmi Dasya (4). 
‘In Mannu Naik v. Mathura Prasad (54 
“Sulaiman, ©. J., and Kisch, J., stated as 
under :—. 
_.' "So long asthe sale of the other items has not 
been confirmed, the decree-holder has not even the 
“right to apply to the Court for the payment of the 
money’ to him. It is, therefore, impossible to hold that 
-the decree-holder can be deemed to have received the 
_ amount deposited by the auction-purchasers before 
, the sale has been actually confirmed. Asa matter of 
fact, the view taken in some of the other High Courts 
“is that the word ‘received’ must be taken in its 
- literal sense and it isthe actual receipt of the money 
. by .the decree-holder and not the deposit of any 
amount by the auction-purchasers in Court 
which is contemplated by O. XXI, r.89, cl (b). But 
in any case it is clear that so long as the decree- 
“holder lias not the right to take the money out of 
. Court before confirmation, it cannot be said that the 
“money has been received by him merely because it 
has begn deposited to his credit. In this view of the 
_matter it seems almost impossible. for a judgment- 
* debtor to take advantage of the fact that other sales 
: have taken -plane onthe same date and that auction- 
purchasers have deposited amounts, and to claim 
credit for those sums and deduct the same from the 
‘amount which he offers to pay. He has to pay the 
amount in Oourt within 30 days whereas the con- 
firmation'ofthe sale ofthe other items cannot take 
place within that time. Ifthe law were otherwise, a 
,judgment-debtor would be able to pick and choose 
and apply for the setting aside of the sale of only 
‘one of the geveral items, which may have been sold 
icheap, on payment of its sale price and penalty, 
claiming credit for the payment of the sale price of 
„the other items.” . z 
“The view taken by the lower Appellate 
‘Court is contrary to the implications of 
,O. XXI, r. 89, Civil Procedure Code. 
“The Civil Procedure Code contemplates 
proceedings for setting aside sales under 
O- KAT, r. 89, ‘or 0. XXI, T. 90. The 
‘title which the purchaser gets on sale is 
subject to these proceedings, if any of 
these proceedings are taken and the sale 
‘is set aside.. It is but just and proper 
that the auction-purchaser who has deposit- 
-ed the purchase money in Court should get 
it immediately from the Court and it does 
not appear reasonable toask him to realise 
from the decree-holder, to whom it has 
‘been paid immediately on deposit as held 
Dy the lower Appellate Court. In many 
‘eases ‘this will involye.a great risk for 
‘the purchaser as, for instance, in-a case 
‘where the decree-holder is not a man of 
‘substance or is in the meantime declared 


insolvent or runs away with the amount ' 


paid to him and has no property. A 
`. (3) 9 Pat. 310; 125 Ind. Oas 570; ATI R 1930 Pat. 
$18; Ind. Rul. (1930) Pat. 538; 11 P L T 880. 

4) 10W N 703. 7 

(5) 55 A 123 at p 125; 143 Ind. Oas. 127; A I R 1933 
a 155; 1932) A L.J 1107; Ind, Rul. (1933) All. 
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purchaser would necessarily. look to the 
Court for the return of the amount which 
has been paid by him in Court subject 
to the rules laid down in Civil Procedure 
Code, and it is not proper to allow the 
_decree-holder to withdraw those amounts 
‘till objections to the confirmation of sale 
are investigated into and decided and-it 
is held that the sale is to be confirmed. 
I am clearly of opinion that the amount 
deposited by the atction-purchaser ~on ;the 
date of sale and on the 15th day after 
the sale is notintended to be paid to.the 
dezree-holder immediately on deposit but 
on confirmation of the sale. It is on ¢on- 
firmation of sale that the auction-purchaser's 
title to the property purchased by him is 
declared though it relates back to. the date 
ofthe sale. Till then his title is ‘subject 
to the proceedings that may be taken by 
persons interested in the property ‘for 
setting the sale aside. It would be unjust 
to pay the amount td the decree-holder 
and then leave the auction-purchaser to 
“the risk of realising it from the decree-holder 


after the gale is set aside. 


“In practice .s0 far as l have been able 
. to ascertain the, amount ‘deposited. by the 
auction-purchaser is not paid to the decree- 
holder immediately on deposit but is paid 
only after the contirmation of sale. If’the 
sale is set aside, the amount is returned to 
the purchaser. ee NE Ki 
I may also note thatif the view taken 
_by the lower Appellate Court were to be 
“accepted, proceedings for rateable distribu- 
tion contemplated by r. 73 will not be 
. possible. I therefore set aside the order 
of the lower Appellate Court and hold that 
the decree-holder was not entitled to receive 
the amoant till after the confirmation of 
sale. He was, therefore, entitled to interest 
up to the date of confirmation of sale. 


The lower Appellate Court is also not 
right in saving that the judgment-debtor 
is not responsible for the delay in the 
confirmation of sale. The judgment-debtor 
himself had -applied for setting aside the 
sale under O. XXI, r. 90, and had also filed 
“an application under s. 47 of ~ the Oivil 
Procedure Code. In addition toshis -the 
- wife of the judgment-debtor had instituted 
a suit claiming interest in > the property 
and thus delaying the confirmation of sale. 
It could not, therefore, be said that the 
-judgment-debtor was not responsible for 
the delay in the confirmation of sale. Such 
a judgment- debtor could not be-heard to say 
| that interest should not, be allowed to the 
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‘decree-holder till the date of the confirma- 
„tión of sale. 

The order of the lower Appellate Court 
is set aside and that of the triab Court 
‘restored. The judgment-debtor will pay 
“the costs of the decree-holder-appeilant. 
‘Pleader’s fee Rs. 10, 

KD k Appeal allowed. 


en maran maan 


ay. Qs 


=: -= RANGOON HIGH COURT 
~ > Criminal Appeal No. 624 of 1937 
a >. July, 1937 
ate Roserts, O: J. AND SHARPE, J. 
SYED AHMED—APPELLANT 
i versus 
-o Tae KING—Opposite Party 
tU Penal Code (Act XLV of 1860), ss, 300, Excep. 4, 
802, 304—Sudden fight—Use of weapon by accused 
¡against unarmed person—Excep, 4 to s. 300, if applies 
_—Sudden quarrel between accused and deceased— 
Deceased expressing intention of attacking and kicking 
: acõused and actually advancing towards him—Ac- 
-cused stabbing deceased with knife in sudden fight 
- and causing his death—Offence, if comes under s. 302 
cor s. 304. 
“ The using of a weapon by one person against an 
‘unarmed person in a sudden fight is not within the 
limits of Exception 4 to 8. 300, Penal Oode, of a sudden 
fight, because it is expressly provided that no unfair 
or undue advantage must be taken by one of the com- 
batants ifthe plea of sudden fight is to be raised 
by way of exception. 
A sudden quarrel arose between the accused and 
“the deceased during which the deceased expressed his 
intention of attacking and kicking the accused and 
“actually advanced towards him. A sudden fight 
ensued in which the accused used a clasp knife and 
inflicted a serious wound in the chest of the deceased 
which ultimately caused his death : 
` Held, that the accused suffered sudden and grave 
provocation, and in the cvurse of struggle, lost his 
“power of self-control and did not inflict the injury 
i with the intention of causing such bodily injury as 
“was likely to cause death. the circumstances, 
“therefore, the proper conviction was one under s. 304 
‘and not under s, 302. E 
= “Or. A. from an order of the Additional 
l Gee Judge, Pyapon, dated May 25, 
1937. 
Mr. M. I. Khan, for the Appellant. 
Mr. Myint Thein, for the Crown. 
Roberts, C. J—The appellant was con- 
victed by the Additional Sessions Judge 
of Pyapon of the murder of one Abdul 
Samoot atAkha Kwinin the Township of 
Bogalé on March 24, this year, and was 
sentenced to death. Both the deceased and 
the.appellant were employed as coolies by 
Laman named Abdul Rashid who had ‘since 
died but who. lived in a hut with them, and 
it appears that at about 9-30 on the even- 
.ing.in question the deceased said that he 
“would go out to the village and the appel- 
‘Jant objected to this saying that he ‘was al- 
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ways going out in the evenings and ought 
not todoso as there was property to be 
guarded. Words passed between them, and 
the deceased expressed an intention of 
attacking the appellant and kicking him; 
and he was held back by one of the other 
coolies. However, he struggled and broke 
away from the coolies and made for the 
appellant. They struggled and fell and 
efforts were made to separate them un- 
availingly by one witness and then another 
person was brought and the two meh 
managed toseparate them. It was then 
discovered that the deceased was suffering 
from a stab wound in the chest, and te at 
once said he had been stabbed. He repeat- 
ed it when the Leadman came and said that 
the appellant was his assailant. On the 
following morning, he gave a first informa- 
tion report in which he said that he fan 
at the appellant to kick him and the lat‘ér 
stabbed him on the chest with a small 
clasp knife. At Q9o’clock that morning 
his dying statement was recorded by the 
First Additional Magistrate of Rogale and 
he said that Syed Ahmed stabbed him 
with a small clasp knife which he had 
with him. Later he died from the wound, 
Anattempt has been made to show that 
there was no clasp knife and the witnesses 
who were present in the hut did not speak 
of having seen one and none was found. 
On the other hand there can be no doubt 
that the first thing they did when they 
found the deceased injured was to attend 
to his injuries, and they had only the 
light of one kerosine lamp and the -hour 
was between 9 and 10 at night. There 
was, as the Additional Sessions Judge 
thought, ample opportunity for the appel- 
lant to dispose of any weapon which he 
might have had in his possession and 
with’ which he inflicted the mortal injury 
upon the deceased. The suggestion was 
made that the fatal injury could have been 
inflicted either by the deceased falling 
upon 84 piece of sharp bamboo or by the 
appellant taking up a piece of sharp 
bamboo which might happen to be lying 
upon the floor and inflicting the injury with 
it without realizing that it was, or looking 
upon it as a deadly weapon. There was 
evidence that some bamboo chippings- were 
lying in a heap somewhere near the place 
where the appe!lant and the deceased fell. 
But the doctor when asked about the 
nature of the injury said that there was a 
stab would half aninch long and half au 
inch broad penetrating into the chest cavity 
and that a pint of blood was found in the 
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left pleural cavity, and the injury was 
caused by a sharp-pointed weapon. Jt 
would be pcssible for it to have been 
caused by a fall on a sharpe-pointed bam 
“hoo provided that the bamboo chipping 
. was firmly fixed on the ground andin an 
upright position. There is no evidence 
whatever of a bamboo chipping having 
been firmly fixed in the ground and in an 
upright position, or that the deceased fell 
upon it. No such piece of bamboo was 
found after the affray, and we are driven 
10 follow the conclusion of the learned 
Additional Sessions Judge that the sueges- 
‘tion that this wound was caused by a 
bamboo chipping is too far-fetched to re- 
. quire serious consideration. 

It, therefore, appears clear that the ap- 
pellant used a knife upon the deceased ; and 
we have had addressed to us an argument 
“based upon three possible lines of defence. 
One was that the right of self-defence 
which the appellant undoubtedly possessed 
when he was attacked had been exceeded 
by him but that his excess of his right 
was not such as to make him guilty of 
murder : another was that what was done 
to the appellant gave him such grave aud 
sudden provocation as to deprive him of 
the exercise of his self control and that in 
these circumstances he is guilty of culpa- 
ble homicide merely : and the third was 
that the twomen were having a sudden 
fight and that in the circumstances the 
appellant was guilty only of culpable homi- 
cide. 

With regard to the third matter, it need 
only- be pointed out that the using of a 
weapon by one person against an unarmed 
person is not within the limita of the 
exception of a sudden fight, because it is 
expressly provided that no unfair or undue 
advantage must be taken by one of the 
combatants if the plea of sudden fight is 
to be raised by way of exception. With 
. regard to the question of the exercise of 
the right of self-defence, we have felt a 
considerable difficulty, because under 
s. 300, Excep. 2, it is clearly stated that 
excess of the right of self-defence will not 
be murder. provided there is no intention 
of doing more harm than is necessary for 
the. purpose of such defence. It is very 
difficult, if not impossible, to say here 
that there was no intention of doing more 
harm than was necessary for the purpose 
of self-defence since the deceased was 
about to kick the appellant, so far as the 
evidence shows, with bare feet and we 
-think that the use of a knife and the 


WASDEV v. KIDAR NaTH (LAH) 


17310 


infliction of such a serious Stab wound in 
the chest could hardly have been in cir- 
cums‘ances in which mere self-defence was 
intended. 

However, we are on ground .more 
favourable to the appellant when the 
other defence comes to be considered. We 
think itis clear that he did suffer provo- 
cation which was both sudden and also 
grave when the deceased attacked him 
with such determination and after repeat- 
ed declarations that he was anxious to get 
at him and kick him. In these cireum- 
stances, we think it is evident that in-the 
course of this struggle—and at what stage 
we cannot say—the appellant*lost his 
power of self-control and having a knife 
with him he used it with unfortunately 
fatal effects. It seems clear, considering 
that two kinds of culpable homicide. which 
ate punishable under s. 304, Indian Penal 
Code, that the wound was inflicted at least 
with the knowledge that it was likely to 
cause death, but after careful considera- 
tion we think that it may be that the 
appellant had so far lost his self-control 
that he did not do it with the intention 
of causing such bodily injury as -was 
likely to cause death and that, therefore, 
in these circumstances the proper convic- 
tion is one under the second parl of s. 304, 
Accordingly the conviction under s. 302, 
Indian Penal Code, and the sentence of 
death passed upon the appellant will, be 
set aside. We have considered what 
sentence to pass in relation to -the 
other offence : it is true that ‘the 
appellant is a young man and has not 
been previously convicted, but he hays 
used a knife with a deadly effect in.a 
struggle in which at the most the threat 
was by an unarmed man to kick him. .We 
think the proper sentence is one of seven 
years’ rigorous imprisonment. 

Sharpe, J.—TI agree. 


5. Sentence reduced. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 709 of 1936 
December 7, 1936 
Jat Lat, J. 
WASDEV—DECREE-HOLDER— APPELLANT 
versus 
KIDAR NATH AND OTHERS— 
JUDGMENT DEBTORS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, rr. 51 
(1) (b), GD, (as amended by Lahore High Court), 7.53 
(3)— Both rules should be read together—Decree-holder 


1838 
attaching deċřéè obtained by judgment-debtor in 
another Court—Whether can execute it—Consent in 
writing as required by r. 51 (1) (b) ii), when neces- 
sary. 

The sentence starting “ with the consent of the 
said decree-holder " has been added tor. 53 (1) (0), 
(it, of O. XXI, Civil Procedure Code, as it origin- 
ally stood by Lahore High Court. This clause has 
to be read along with O XXI, r 5343). 

A decree-holder attuching in execution a decree 
obtained by his judgment-debtor in another Court, 
becomes the representative of such judgment-debtor 
under O. XXI,r 53 (3), as regards the decree ob- 
tained by judgment-debtor. He can execute the dec- 
ree thus attached in any lawful manner. No con- 
sent in writing as required by Lahore amendment 
to r. 53, is mecessary in the case of the deeree- 
holder in execution of whose decree the decree of 
his judgméht-debtor has been attached. Such econ- 
sent of the attaching decree-holder or of the attach- 
ing Court, is necessary when the judgment-debtor 
whose decree is attached seeks to execute it. ee 

S. ©. A. from an order of the District 
Judge, Dera Ghazi Khan, dated February 
27, 1936. 

Mr. Arjan Dev Bagai, for the Appellant. 

Judgment.—The appellant: Wasdev had 
a decree against Jagan Nath. It was a 
money decree. In execution of that decree, 
he attached a decree which had been 
passed in favour of Jagan Nath against 
Kidar Nath for sale of mortgaged pro- 
perty. Wasdev’s decree had been passed 
by the Subordinate Judge of the First Class 
and the attached decree in favour of Jagan 
Nath was passed by a Subordinate Judge 
of the Fourth Class. Subsequent to the 
attachment of the decree, Wasdev madé 
an application in the Court of the Sub- 
ordinate Judge, Fourth Class, to execute 
the decree of Jagan Nath against Kidar 
Nath. This application has been dismissed 
on two grounds by the District Judge. One 
is that there was no proof that an order of 
attachment of Jagan Nath’s decree against 
Kidar Nath was passed in execution of 
Wasdev's decree. A reference to the re- 
cord, however, shows that an application 
was made by Wasdev on November 20, 
1931, and an order was passed on Novem- 
ber 24, 1931, by the Senior Subordinate 
Judge, attaching the decree of Jagan Nath 
against Kidar Nath, and a warrant of 
attachment of December 2, 1931, was 
served and the attachment order was noted 
by the proper official of the Subordinate 
Judge, Fourth Class. It may at the same 
time be mentioned that the application of 
Wasdev made on November 20, 193:, was 
to attach the decree of Jagan Nath before 
judgment under O.: XXXVIII, r. 5. The 
necessity of an application to attach be- 
fore judgment under the circumstances is 
not understood because Wasdev had 
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already obtained a decree against Jagan: 
Nath. Stilla formal order of attachment 
was issued by the Court and served on the 
Subordinate Judge, Fourth Class. Even if 
it be assumed that the attachment was 
before judgment, a fresh attachment after 
the decree is not necessary. It is quite 
sufficient to entitle the decree-holder to 
proceed with the execution of the decree 
after the stage of attachment. 

The second grcund on which the learned 
District Judge has dismissed the applica- 
tion is that under O, XXI, r. 53, the appel- 
lant, i. e. Wasdev, bas not filed the 
consent in writing or permission of the 
attaching Qourt to enable him to execute 
the decree of Jagan Nath. Apparently 
the learned Judge has based his conclu- 
sion on O. XXI, r. 53 (1) (b) (it) which 
is that the Court whose decree has 
been attached shall stay exe2ution of its 
decree unless and until the holder of the 
decree sought to be executed or his judg- 
ment-debtor applies to the Oourt receiving 
such notice to execute the attached decree 
with consent of the said decree-holder ex- 
press or in writing or with the permission 
of the attaching Ccurt. The last sentence 
starting “wilh the consent of the said 
decree holder” has been added to the rule 
as it originally stood by this Court. ‘This 
clause, however, has to be read along with’ 
O. XXI, r. 53 (3) which is: 

“The holder of a decree sought to be executed by 
the attachment of another decree of the nature 
specified in sub-r (1) shall be deemed to be the 
representative of the holder of the attached decree 
and to be entitled to execute such attached decree 
in any manner lawful for the holder thereof.” 

lt is obvious therefore that Wasdev, 
who was the holder of the decree sought 
to be executed by the attachment of the 
decree of Jagan Nath against Kidar Nath 
is a representative of Jagan Nath and is 
entitled to execute the decree in any lawe 
ful manner available to Jagan Nath. The 
addition made by the Rule Committee to 
sub-r. (1) \b) (it) therefore merely mears’ 
that if Jagan Nath had attempted to exe- 
cute the decree, it would have been neces- 
sary for him to obtain the consent in 
writing of Wasdev or of the attaching 
Court, that is, the Subordinate Judge of 
the First Olass. No consent in writing is 
necessary in the case of the decree-holder 
in execution of whose decree the decree of 
his judgment-debtor has been attached. [ 
consequently accept this appeal and set 
aside the order of the District Judge and 
also of the executing Court and send the 
case back to the executing Court with 
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direction to proceed with the execution of 
the decree of Jagan Nath against Kidar 
Nath on the application of the appellant 
Wasdev. The respondent has not appeared 
before me. Therefore, I have not fixed a 
date for the appearance of the parties in 
the executing Court. The respondent 
Kidar Nath shall pay the costs of the 
appellant in this Court and in the Court 
of the District Judge. 

De Case remanded. 


RANGOON HIGH COURT 
| Civil Revision ea No. 30 of 
` < 1937 


May 28, 1937 
Luaog, J. 
MAUNG TUN TIN—AppLioant 


versus 

K. P. A. R. CHE TTYAR FIRM— 
: RESPONDENT 
` Provincial Insolvency Act iV of 1920), ss. 75, 69—~ 
Creditor's application for prosecution of insolvent 
under 8. 69—~Rejection of—Appeal, if lies. 

Unless a creditor is aggrieved by the order of 
the Insolvency Judge, there is no appeal under 
8. 75, Provincial Insolvency Act. A person aggriev- 
ed must be a man against whom a decision has 
been pronounced which has wrongfully refused -him 
something which he had a right to demand. A 
creditor has not the right to demand that az in- 
solvent shall be prosecuted under s. 69. He may 
call the attention ofthe Court to the facts, but it is 
for the Court to decide whether it shall itself in- 
stitute proceedings. It isa matter which lies en- 
tirely within the discretion of the Court. 

: (English and Indian case-law referred to.) 

- © R. App. against an order of the 
District. Court, Maubin at Maungmya, 
dated December 22, 1936. 

“Mr. Thet Tun, for the Applicant. 

Mr. P. N. Ghose, for the Respondent. 
` Order.—This is an application for the 
revision of an order oi the District Court 
of Maubin directing the prosecution of the 
applicant for alleged fraudulent conceal- 
ment of property. The applicant was 
adjudicated an insolvent by the Assistant 
District Court of Maubin on January 3, 
1936, on his own petition. No assets were 
disclcsed in the schedule. In August of 
last year the respondent, who is a creditor, 
filed an applicaticn asking the Assistant 
District Court to treat certain paddy land 
standing in the name of the insolvent's 
wife Ma Thet May, as land in which the 
insolvent had a half interest and further 
asking that the insolvent be prcsecuted 
under s. 69, Provincial Insolvency Act, on 
a charge of having concealed this asset. 
The learned Assistant District Judge held 
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that the title to the property had yet, tc 
be decided. Ma Thet May's father claimed. 
it as his damaugya land, explaining that: 
he had allowed it to siand in his daughter's- 
name since she was a girl... In the cizcum-. 
stances, the learned Assistant District, Judge. 
was not satisfied that there wasa case for: 
the filing of a complaint and pointed out 
that if the respondent wished to carry the, 
matter further, he could do so by putting: 
the Receiver in funds for the purpose of: 
filing a suit to decide the insolvent’s title’ 
to the disputed land. Accordingly he refused’ 
to sanction a prosecution. BP kn 
Against this decision the respondent 
appealed tothe District Court under b. 75 
of the Act. The learned District Judge’ 
considered that there was sufficient evi-- 
dence on the record to justify the Court 
directing the applicant to be prosecuted.. 
Consequently he ordered a complaint to be: 
filed against him under ss. 69 and.70, 
Provineial Insolvency Act. The learned 
District Judge went further and directed. 
thet a haif share in the land should be put 
up to sale as being the property of tie 
insolvent. The applicant contends that 
in adopting this course, the learned Dis- 
trict Judge erred in two respects. In the 
first place he says that no appeal lies from’ ` 
an order refusiug to institute a prosecu-, 
tion, and in the second place he says that 
there was not sufficient evidence on the 
record to justify the learned District Judge 
in coming to a definite finding that. the 
applicant had ‘a half share in the disputed 
property. It seems to me that the con 
tention that no appeal lies in such a case 
is well founded. Section 75 of the Act allows 
an appeal to: E : 
“the debtor, any creditcr, the Receiver or 
any other person aggrieved by a decision’ given 
or an order made, in the exercise of the insol- 


vency jurisdiction by a Court subordinate to the Dis- 
trict Court,” 


lt will be noticed that the appeal only 
lies where the debtor, or the creditor, or 
the Receiver, or other person is aggrieved. 
It does not allow anappeal by a creditor 
unless he is aggrieved. How can it be 
said that the respondent was aggrieved 
within the meaning of the section by the 
order of the learned Assistant District 
Judge refusing to sanction a prosecution ? 
In my opinion he was not. In 
In re Sidebotham ; Ex parte Sidebotham (1). 
James, L. J. said that a person aggrieved 
must beaman who has suffered a legal 
grievance, a man against whom a decision 


Se 14 Oh. D 458: 49 L J Bk, 41; 42 LT 783; 
28 W R 715. : a 
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has been: pronounced which has wrongfully 
deprived. him of something or wrongfully 
refused him something or wrongfully affeci- 
ed his title to something. This was a case 
under the English Bankruptcy Act, 1869, 
‘and it was held that when a. Court had 
refused to act on a report by the Comptroller 
in.bankruptcy that the trustee in a bank- 
truptcy had been guilty of misfeasance, 
or omission, by which the estate had sus- 
tained a loss which the trustee ought to 
make..good, neither the bunkrupt nor any 
of the creditors was entitled to appeal 
from the refusal. The Comptroller alone 
was entitled to appeal. In In re Read, 
Bowen ; Ex parte Official Receiver (2), 


Lord Esher, M. R. quoted this definition of ` 


‘James, L. J. and added : 

“It cannot mean wrongfully refusing him some- 
thing, unless it be a refusal of something for 
which he had a right to ask, so that that defi- 
nition ‘of James, L. J, would mean a person 
aggrieved must be a map - against whom a 
decision has been pronounced which has wrong- 
fully .refused him something which he had a 
right to demand.” h 

“A creditor has not the right to demand 
that an. insolvent shall be prosecuted. He 
may call the attention cf the Court to the 
facts, but it is for the Court to decide 
whether it shall itself institute proceed- 
ings. It is a matter which lies entirely 
within the discretion of thé Court.’ 1 agree 


with the opinion expressed by Walsh and’ 


Stuart, JJ. in Ladu Ram v. Mahabir Prasad 


(3), that a person aggrieved by such an` 


order as the'one complained of can only 
be aggrieved as a member’ of the public is 
aggrieved by a decision in a case of which 
he ‘does not approve. But this did not give 
a right of appeal and the Madras High 
Court and the Lahore High Cours have 
held the same: see Iyappa Nainar v. 
Manikka Assari (4) and Gujar Shah v. 
Barkat Alt Shah (5}. It has been contend- 
ed that as these cases were decided under 
the Act of 1907 and ass.75 of the present 
Act is not the same as s. 46, Provincial 
Insolvency Act, 1907, they no longer apply. 
In the Act of 1907 the right of appeal was 
given to‘any person aggrieved. As | have 
already pointed out, in the present Act the 
Tight is given to “tLe debtor, any creditor, 
the Receiver or any other person aggrieved.” 
Ido not consider, however, that this amend- 


(2) (1887) 19 QB D 174;56LJ Q B 447,56 L T 
876; 35 W R660; 4 Morrell 225. . ~; 
-(3) 39 A 171; 37 Ind. Oas. $96; A I R 1917 Al 
260; 15 ALJ 31. 
oe 40 M 630; 27 Ind. Cas.241; A IR 1915 Mad. 
66. 


(5) 1 Lah, 213; £6 Ind, Cas. 744; AIR 1920 Lah. 
#23; 130P L R 1920. 7 < 
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ment in the section makes any difference. 
The creditor to have a right of appeal 
must be aggrieved by the order and he is 
not aggrieved in Jaw when the Court in 
the exercise of its discretion refuses to- 
prosecute the insolvent. A 

This application, therefore, succeeds on 
the point of law, and itis not necessary. 
to express any opinion on the facts. The 
order of the District Court will be reversed : 
and the order of the Assistant District: 


Court restored with costs three gold 
mohurs. 
D. Appeal allowed, 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 582 
of 1937 
July 22, 1937 
Biswas, J. 
CO RPORATION or CALCUTTA— 
CoMPLAINANT—PETITIONER 
versus 
BANGSHIDHAR BIDASARIA AND 
ANOTHER—ACOUSED—Opposits Party. 

Calcutta Municipal Act QII of 1923), ss. 363, 364; 
493—Building rules, infringement of—Corporation, 
if can apply for demolition under s. 363 or s, 364. 
and also for fine under 8. 493—Case under s, 363— 
Magistrate if satisfied on facts, whether can order 
fine under s 493 in addition to or in lieu of demoli- 
tion—Notice to party affected, if necessary. 

Where there isan infringement of the Building 
Rules, the Corporation may make an application- 
either under s. 363 (or s. 364) or under s. 493, 
Calcutta Municipal Act but not under both: in” 
other words, it may ask either, for demolition or" 
fora tine, and not for both. This does not. andi 
cannot, however, affect the Magistrate's juris- 
diction. Merely because the ‘Corporation, if it pro- 
ceeds under s. 368, may not make an application: 
under s 493, it does not follow that ifin a proceed- 
ing under s. 363 the Magistrate is satisfied on the. 
facts that a case exists for imposing a fine under 
s. 493, he may not make such a penal order, either 
in lieu of or in addition to un order for demolition, ` 
The, Magistrate, however, should not to-doso with- 
out giving the party effected reasonable opportunity 
of showing cause against the proposed order. , 

Messrs. N. K. Basu and Pashupati Ghose, 
for the Petitioner. ; à 

Messrs, S. N. Banerjee and S. N, Mu- 
kkerjee, for the Opposite Party. ha, 


Order.—This is a Rule calling upon the- 
Municipal Magistrate of. Calcutta and the‘ 
opposite party to show cause why the order * 
ot the learned Magistrate dated April 29, 
1937, should not be set aside. This order” 
was Made upon an application made by 
the Corporation of Calcutta under the 
provisions of s. 363, Calcutta Municipal Act 
(bengal Act LI of 1923), asking for demoli- 
tion of certain structures at premises No. 23, 


$04 
Kalakar Street, alleged to have been con- 
structed without sanction or in deviation of 
sanction. The infringements of the Build- 
ing Rules complained of were of rr. 23, 29, 
30 and 91 of Sch. XVILof the Act. In 
other words it was alleged that one- 
third open space had not been left in 
the premises, that the “courtyard angle” 
had been cut, and that so also the “back 
angle”. In accordance with the usual 
procedure, the case had been placed before 
one of the Buildings Standing Committees 
of the Corporation, and upon considering 
the departmental report, the Committee 
resolved that an application should be 
made to the Municipal Magistrate for 
demolition. 

As appears from the judgment, the 
learned Magistrate went into all the grounds 
which were urged before him on behalf 
of the Corporation. Regarding the first 
objection as to insufficiency of open space, 
this is what he said: “I find that there 
was no diminution of the open space”; and 
again “In fact the area of the open space 
left is more than sufficient’. As regards 
the. courtyard angle, he said that it had 
been entirely cut on the north and the 
south by the verandahs, but was of opinion 
that “rooms with open verandahs are more 
insanitary and uncomfortable than rooms 
with covered verandah”, and in that view 
he was inclined to overlook this particular 
infringement. Whether he was right or 
wrong, in the opinion he expressed is 
hardly material: the point to note is that 
he had applied his mind to the matter and 
upon that came to a conclusion which 
happened to be favourable to the party. 
As for the objection regarding the back 
angle, he also considered the matter, and 
in view ofthe fact that there was back 
space of 16 feet and 20 feet, and there waa 
a- public lane beyond belonging to the 
Corporation which was not likely to be 
covered up atany time, he held that the 
objection was not very serious. At the 
end. he expressed his final conclusions 
thus: “In this view"’—that i in view of 
the reasons already given—*I consider that 
from the sanitary point of view these 
unauthorized structures may be allowed io 
stand”. In other words it was his opinion 
upon the facts that this was not a fit case 
fora demolition order. [tis not disputed 
that in that view he might properly make 
an order rejecting the Corporation's appli- 
cation, and such an order would, in effect, 
umount to an acquittal of the petitioners of 
the charge of erecting the unauthorized 
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structures—treating the proceedings as 
criminal proceedings, as I am told these 
proceedings must be treated on the 
authorities of this Court, The learned 
Magistrate, however, did not stop there, but 
went on to make wnat may be regarded 
as a supplementary order, and this has 
given rise to the present application. 
Having stated what I have quoted, he 
went on to say in continuation of the 
remarks: 

“that the opposite party should be penalized under 
s. 493 for not obtaining sanction before (for) their 


construction The two opposite parties are, there- 
ak convicted under s. 493 and fined Rs, 100 
each,” 


Mr. Basu appearing on behalf of the 
Corporation contends that such an order 
under s. 493 could not be made by the- 
Magistrate in the present proceedings. He’ 
points on the one hand to the last Proviso - 
of sub-s. (1) of s. 363, and on the other to 
Proviso to s. 493 and says that the only order 
the Magistrate could and ought to have 
made was an order for demolition. The 
Proviso in s. 363 is this, and there is a 
similar Proviso in s. 364 as well : 


“Provided that where the Corporation have in-, 
stituted proceedings under s. 493, no application 


. shall be made under this section," 


while s. 493 contains a Proviso in these- 
terms : ; 
“Provided that where an application has been 
made under s. 3630r s 364, no proceedings shall - 
be poate’ by the Oorporation under this 
section. i 


Itis obvious that the two proceedings . 
are mutually exclusive, and resort to the 
one bars resort to the:other. Mr. Banerjee’s , 
answer—and it wculd appear to be an. 
effective answer—is that these Provisos 
merely prevent the Oorporation from 
instituting proceedings under both sections. 
in the same case, whether simultaneously | 
or one after the other. Where there is on 
infringment of the Building Rules, the 
Corporation may make an application 
either under s. 363 (or s. 364) or under. 
s. 493, but not under both; in other words,, 
it may ask either for demolition or for a. 
fine, and not for both. This does not and 
cannot, however, affect the Magistrate's 
jurisdiction. Merely because the Corpora- 
tion, if it proceeds under s. 363, may not 
make an application under s. 493, it does 
not follow that if in a proceeding under 
s. 363 the Magistrate is satisfied on the 
facts that a case exists for imposing a fine 
under s. 493, he may not make such æ 
penal order, either in lieu of or in addi- 
tion toan order for demolition. Itis not 
necessary for me -to express a final opinions 


1938 
on this point, seeing that the parties on 
whom the fine has been imposed do not 
complain. I may add, however, that assum- 
ing the Magistrate would have jurisdiction 
_toact in this way, he ought not to do so 

without giving the -party affected reason- 
able opportunity of showing c.use 
_ @gainst the proposed order. In the present 

case, it does not appear if such an op- 
portunity had been given to the accused, 
but, as I have said, they do not complain 
and it is nok necessary, therefore, to consider 
that question. 

The point that arises in this Rule is 
whether, in view of the order actually 
passed b} the Magistrate in the case, the 
Corporation can complain and ask that the 
Magistrate should cancel the fine and 
make an order for demolition instead. I 
should not like to espress any opinion in 
the abstract without reference to the facts 
of the case. It appears to me that the 
order refusing demolition in this case is 
quite independent of and dissociated from 
tha order of fine. Iam unable to accept 
the view urged by Mr. Basu that the 
Magistrate refused demolition because he 
was going to impose a fine. Reading the 
judgment, it seems to me clear that demoli- 


tion was refused because on the merits he ` 


was satisfied that demolition was not called 
for. The fine order might as well be 
struck out, and the rest of the order allowed 
to stand as it was. Supposing Mr. Basu 
was right that in a demolition case no order 
fora tine could be made, it would only 
mean that this order should be set aside as 
being without jurisdiction, but it would 
not necessarily affect the order on the 
demolition case proper. Mr. Basu asks 
that the case should be sent back to 
the Magistrate to be dealt within accord- 
ance with law, but for reasons already 
explained, a remand would be worse than 
useless. As I havea said, he has expressed 
a definite opinion on tne merits, and I 
should uot be justified in revision in setting 
it aside. The opposite parties do not 
object to the fine, and there is no point 
n setting it aside at the instance of 
he OQorporation. The Oorporation do 
ol ask for it either, unless i: beto sub- 
itute for it an order for demolition or 
any rate a remand to the Magistrate 
making a demolition order. The result 
hat this Rule must be discharged, and 
order of the Municipal Magistrate will 


Rule discharged. 
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CALCUTTA HIGH COURT 
Civil Rule No. 15 6 of 1936 
May 11, 1937 
B. K. Muxugessa, J. 
PARAMESWAR SINGH—Ptaintipr— 
PETITIONER 
versus 
NEW THEATRES, Lro.—DEFENDANT — 
Opposite PARTY 
Civil Procedure Code ‘Act V of 1903), 9. XXXII, 
r. 5—Enquiry as to cause of action must be limited 
to facts apparent on face of plaint—Oomplicated 
questions of law, should be avoided at this stage. 
Enquiry into the question whether the application 
for leave to sue as a pauper does or does not dis- 
close any existing cause of action, must be limit- 
ed to the facts of the case apparent on the face 
of the plaint and any complicated question of law 
upon which a difference of opinion is possible should 
be avoided at this stage. Perumal Goundan v. 
Thirumalarayapuram Jnanukoola Dhanasekhara 
Sanka Nidhi, Ltd. (1), referred to. 


©. R. from an order of taz Firat Ovart 
Muasif, Alipur, dated July 29, 1936. 

Messrs. Bhupendra Nath Ruy Choudhury 
and Radhika Charan Chatterjee, for tne 
Petitioner. 

Messrs. Amarendra Nath Bose and Bejun 
Behari Das Gupta, for the Opposite Party. 
-Order.—In my opinion tuais Rule must 
be made absolute. It is directed against 
an order rejecting the plaintiff's applica- 
tion for leave to sue as a pauper on the 
ground that the allegations in the petition 
do not show any cause of action. Accord- 
ing to the Court below, the suit was really 
to recover compensation in respect of 
injuries sustained by the applicant, while 
in the service of the defendant, on Febru- 
ary 2, 1933. lt was! alleged in the 
plaint that the defendant did promise to 
pay the plaintiff a sum of Rs. 500 as coms 
pensation for the injury done to him and 
the date of this agreement is said to be 
May 9, 1935. The suit evidentiy has 
been commenced within three years from 
this date and so, on the face of it, the 
plaint is not time-barred. Wanat the trial 
Judge says, however, of this is that the 
accident happened on February z, 1933, 
the promise to pay any compensation for 
the same made ou May 9, 1935, would 
be obviously an agreement to pay a barred 
debt and not being evidenced in the 
manner contemplated by s.25 of Oontract 
Act, the plaintiff would not be entitled in 
law to sue upon it. 


In my opinion the matter is not alto- 
gether free from doubt and although I do 
not hold that it is not permissible for the 
Courts to enter into the question of limita- 
tion for the purpose of satisfying as tg 


mo Z 





. a6 application for leave to sue a8 
ee does or dces not disclose any 
_~isting cause of action, yet the enquiry 
must be limited to the facts of the case 
apparent on the face of the plaint and any 
complicated question of law upon which a 
difference of opinion is possible should be 
avoided at this stage. Iyrefer in this con- 
nection to the opinion expressed in Perumal 
Goundan v. Thirumalarayapuram Jan- 
anukoola Dhanasekhara Sanka Nidhi, Ltd. 
(1). I think in this particular case it 
cannot be said that the allegations of the 
petitioners do not show any subsisting 
cause of action. It may be that the 
agreement to pay was in consideration of 
the plaintiff's forbearing to institute any 
“proceeding for compensation. The ques- 
tion of limitation undoubtedly may be 
raised by the defendant at the proper 
stage, but I cannot say that on the face of 
it the plaint does not disclose any existing 
cause of action. Under these circumstances 
the order of the Court below is set aside 
and the matter is sent back to that Court 
to be proceeded with according to law in 
accordance with the directions given above. 
The petitioner is entitled to the costs of 
this Rule, the hearing-fee being assessed at 
one gold mohur. 
D. Case remanded. 
(1) 41 M 624; 45 Ind, Cas, 164; A IR 1918 Mad, 
362; 34M L J 421. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 822 
of 1937 
September 28, 1937 
ABDUL RASBID, J. 
MUHAMMAD HAYAT MUHAMMAD 
YAR-—OOMPLAINANT—PETITIONER 


VETSUS 
DAULAT KHAN SALEH AND OTHERS 
— AOGUSED— RRSPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 247— 
Trial concluded and adjourned for yudgment—Com- 
plainant’s attendance not specifically directed—Ac- 
cused, if cun be acquitted on complainant remaining 
absent on fixed day. 

Section 247, Criminal Procedure Code, does not 
apply, when the entire evidence in the case has 
been concluded and the case has been adjourned only 
for judgment without the attendance of the som- 
plainant having been specially directed. The order 
of the Magistrate acquitting the accused after the 
conclusion of the case onthe ground of the absence 
of the complainant cannot be sustained. Girish 
Chandra Das v. Bhusan Das (1), followed.’ i 

Cr. R. P, fromthe report of the Addi 

¢tional Sessions Judge, Shahpur, dated June 


3, 1937. 
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Mr. Roop Chand, for the Petitioner. 

Mr. Ved Kumar Ranade, for the Respon- 
dents. 

Order.—On August 12, 1936, Muhammad 
Hayat instituted a complaint under s. 447, 
Penal Code, against Daulat and others. 
The prosecution evidence was concluded 
on February 5, 1937. Thereafter th 
defence evidence was recorded. On 
February 25, the defence evidence was 
concluded, and the case was adjourned for 
pronouncing judgment to March 2. On ` 
March 2, the complainant was absent. 
The Magistrate acquitted the accysed under 
s. 247, Oriminal Procedure Code, on the 
ground thatthe complainant was absent 
without any reasonable cause. 

Muhammad Hayat, complainant, preferred 
a petition for revision in the Court of the 
Additional Sessions Judge, Shahpur, pray- 
ing that the order of acquittal dated 
March 2, 1937, may be quashed and the 
Magistrate may be ordered to proceed with 
the case in accordance with law. The 
learned Sessicns Judge has recommended 
that the order of acquittal be set aside and 
the Magistrate be directed to decide the 
case on the merits. 

It is well-settled that s. 247, Criminal 
Procedure Code, does not apply, when the 
entire evidence in the case has been conclud- 
ed and the case has been adjourned only 
for judgment without the attendance of the 
complainant having been specially directed: 
vide Girish Chandra Das v. Bhusan Das 
(1). The. order of the Magistrate acquit- 
ting the accused on the ground of the 
absence of the complainant cannot be 
sustained. I, therefore, accept this peti- 
tion for revision, set aside the order of 
acquittal passed by Khan Muhammad 
Akhlas Khan, Magistrate, Third Class 
Khushab, on March 2, 1937, and direc 
him to decide the case on the merits afte 
hearing arguments. Oounsel for the partir 
have been directed to cause their respecti 
clients to appear in the trial Court on Nr 
ember 1, 1937. 

8. Order set asidi 


(1) 48 O 867; 51 


Ind. Oas. 476; A I R 1919 Oal 
20 Or. L J 492; 290 LJ 


387; 23C W N 959, 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1331 of 1931 
March 4, 1936 
VENKATARAMANA Rao, J. 
ADIVIKOLANU CHAKRAPANI RAO AND 


oTuERS— APPELLANTS 
versus 


Sri Rajah VENKATADRI APPA RAO 
BAHADUR, ZAMINDAR—RESPONDENT. 


Grant—Service grant — Karnams rendering service 
tozamindar for long time — Land granted to them, 
held service inam*-Madras Proprietary Estates Village 
Service Act (II of 1894), s. 17 (2)—Land in lieu of 
lavajamas, whether service inams— Claim for 
declaration that personis entitled to impose full 
assessment—Wehether covered by s. 45, Madras Estates 
Land Act (I of 1908)—Civil Court alone can grant 
such relief — Limitation Act (IX of 1908), Sch. I, 
Arts, 144, 131, 120—Melwaram right, whether interest 
in immovable property—Article governing suit for its 
recovery—Sutt for bare declaration of right to impose 
full assessment — No consequential relief — Article 
applicable — Res judicata — Question of title is not 
within exclusive jurisdiction of Revenue Court —Dis- 
missal of previous suit on ground of want of relation- 
ship of landlord and tenant — Subsequent suit for 
declaration of right to resume land and for adjudg- 
ing relative position of parties, held not barred. 

From the fact that fora long period karnams were 

«vendering private service to the zamindar, it is open 

pe the Court to infer that certain lands were granted 
bythe zamindar for doing such service and the 
zamindar is certainly entitled to dispense with their 
services and resume the lands. 


Lands granted in lieu of ‘lavajamas’ are service 
=ainam lands granted by the proprietor within the 
neaning ofs. 17, cl. 2, Madras Act II of 1894. Rajah 
~f Vizianagaram v. Yadagiri Ramaswami (4), doubt- 
d. Radha Prashad Singh v. Budhu Parshad (5), 
«listinguished. 
Theclaim for a declaration that the plaintiff is 
ntitled to impose full assessment would not be covered 
y 8. 450f the Madras Estates Lands Act. The relief 
3 one which the Civil Court alone can grant, and 
a so doing, it can also declare what the full assess- 
_tent is, Siyyadi Garu v. Visweswara Nissanka 
‘thadur Garu (6) and Chidambara Gurukkal v. 
—wundaram Pillai (10), followed. Narayana Patrudy 
.Manager of Peda Marangi Estate (11), distinguish- 
d, $ 
Where a suit is one for recovery of the melwaram 
ght, Art 144, Limitation Act, would apply. When the 
eiwaram right consists inthe imposition of the full 
isessment it would be an interest in immovable pro- 
arty within the meaning of that article. The fact that 
e zamindar claims possession of the land in the 
‘tice, would not- preclude him from getting the 
sser interest of melwaram and the suit would not 
> barred if itis filed within 12 years of the date 
om which the land was resumed, 
Even where the suit is one for a bare declaration 
the right to impose full assessment, without con- 
quential relief, Art. 131, Limitation Act, applies 
dnot Art. 120. Baie declaration would prima 
ele come within Art. 131 it being one for “establish- 
=g & periodically recurring right.” Balakrishna v. 
sretary of State (1z), not followed. 
"Case-law discussed, 
Section 189, Madras Estates Land Act, can only be 
«ar on a matter which is in the exclusive cognizance 
he Revenue Court. The question of title is never 
thin the exclusive cognizance of the Revenue 


ew A 
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: dismissal would not bar 

















entitled to resume the suit 
are granted as service ina 
recover physical possession 0 
to recover melwaram, that is, to 
ment imposed, is, therefore, vi 
It is only after the title is declared and 6 
right of resumption on one or other of 
stated above is established, and the plainti’ 
for assessment is declared, the relationship of lal 
and tenant would be constituted, and any pro 
under s 77, Madras Estates Land Act, is mainta 
in Revenue Oourt. Where, therefore, a suits 
Revenue Court is dismissed on the ground that there 
was no relationship of landlord and tenant, the 
the subsequent suit for a 
declaration of the right of the person to resume the 
land and to have the relative rights between the 
parties adjudged. 

[Case-law referred to.] 

S. C. A. against the decree of the Sub- 
Judge, Ellore, in A. S. No. 355 of 1928. 

Mr V. Suryanarayana, for the Appel- 
lants. . 

Messrs. Y. Govindarajulu and B. Lakshmi- 
narayana, for the Respondent. 


Judgment.—This second appeal raises 
the question of the right of the plaintif tọ 
resume certain service inam lands in the 
possession nf the defendants in the village 
of Adivik`lanu in the Babarzalli Pargana 
of the Nidadavolu estate which originally 
formed pırt of the ancient Nuzvid Z mia- 
dari. The ground of resumption was that 
in or about 1852 the plaintiff's predecessor- 


in-title granted these lands to the de- 
fendants’ predecessor-in title who were 
karnams of the village and who were 


doing personal and private services to the 
proprietors of the estate. Money salaries 
were provided for the karnams in the 
place of emoluments annexed to their office 
by putting into operation the provisions 
of Act II of 1894, and as the services have 
been dispensed with by the plaintiff, he 
was entitled to resume the lands. The 
main question in this case is whether the 
suit lands were service inam lands, and 
when they were granted, and for what 
The learned District Munsif who 


purpose. str 
tried the suit was of opinion tbat they 
were granted in or about 1852 by the 


Government who were then managing the 
zamindari, and that they came into exist- 
ence in the place of lavajamas and they 
were not granted for any private and 
personal services to be rendered by the 
karnams to the zamindar. But the learned 
Subordinate Judge took a different view. 
He held that they were granted for doing 
personal services, In para. 5 of this judg- 
















‘clusions thus : 
‘ve, beyond reasonable 
"1 the suit lands on ac- 
a their family was doing 
wthat they are not doing 
_adar as defendant No. 3 him- 
r. think, liable to restore what 
them as remuneration for the 


, a finding of fact which would not 
<; my interference in second appeal. 
suryanarayapacontends that the learn- 
ibordinate Judge must be deemed to 
=". proceeded upon an erroneous view 
ihat because the karnams were doing pri- 
vate services to the zamindar these lands 


them. No doubt it was held in Secretary 
of Staie v. Chandra VMouleswara Prasada 
(1), that the fact that the karnam rendered 
some private services to the zamindar 
would not make him 
zgamindar, and from that it cannot be infer- 
red that any land granted by the zamindar 
must be deemed to.be for private services. 
Putit does not follow frem that dec’sion 
thatthe zamindar cannot grant lands to 
‘a karnam for doing private work. If for 
a long‘ peficd they were rendering private 
‘service to the zamindar, from this and 
other circumstances, it is open to the Cout 
to infer that certain lands were granted 
by the zamindar for doing such service. 
The learned Subordinate Judge draws from 
the evidence in the case that the suit 
lands must have been granted by the 
gamindar to the defendants as remunera- 
tion for private services. If this finding 
is accepted, the zamindar is certainly en- 
titled to dispense with their services and 
resume the lands. Iam not prepared to 
say that in arriving at this finding he com- 
. mitted any error which would justify io- 
terference in second appeal. In this view 
it is unnecessary to canvass the correctness 
or otherwise of the dictum of Venkatasubba 
Rao, J. in Thiruvenkatacharlu§ v. Shaik 
Altoo Sahib (2), regarding the presumption 
in case Of service inam lands granted for 
privaté services by the zamindar. - 

Even assuming that these lands were 
granted in lieu of lavajamas, they would 
be service inam lands granted by the 
proprietor within the meaning of s. 17, 
cl. 2, Madras Act II cf 1894. On the 
finding that they were granted in lieuof 
remuneration for services, when money 
salaries were substituted for the emolu- 


(1) 30 L W 129;119 Ind, Cas. 305; A I R 1929 Lah. 
676; Ind. Rul. (1928) Mad. 945, ; 


` (2) 50 M L J 251; 94 Ind, Cas. 458; AI R 1926 Mad, 


611; (1926) M W N 344, 
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ments, it is certainly open to a zamindar 
to resume the lands by virtue of the said 
provisions. The decisicn of the Privy 
Council in Chandra Mouleshwara Prasada 
Bahadur v. Secretary of State (3) is decisive 
on this matter. At p. 125* their Lordships 
observe: 

“The Legislature did not, however, intend tc 
deprive a private proprietor of his right to recove» 
the land ifit was granted by him or his predecessor. 
in-interest. This is made clear bya proviso to tha’ 
section 

Lower down they further observe: - 

“The main question raised on this appeal is whe 
ther the lands were granted to the karnams by the 
appellant's ancestor. This was the ground upor 
whichhe based hisclaim; and there gan be no doub 
that if, that ground be established, he would be entity 
ed under the proviso referred to above, to recover th: 
property.” 

lt is doubtful how far the observation o 
Ramesam, J. in Rajah of Vizianagaram v 
Ramaswami (4) that once a grant is show» 
tobe for public service, the presumption 
is that it is irresumable, is correct Radh 
Prashad Singh v. Budhu Parshad '(5) i 
again relied on for this purpose. In the 
case the learned Judges had not to des 
with any provision ccrrespondiug tos. 1 
cl. z, Act ll of 1¢94. This decision cann 
be an authcrity for cases covered by th 
said Act. Whether the lands were grante 
by the State or by the zamindar fur doim 
public services, the theory is that tl 
service inams were granted as wages fr 
the performance of services. This is cles 
from the preamble to the Madras Regul 
tion VI of 1831 which begins thus: 

“Whereas certain emoluments derived from lan 
from fees in money or grain, and from other soure» 
have been annexed by the State to various heret 
tary village and other offices, inthe kevenue a 
Police Departments, as wages for the performance 
pubhe services... .. i 

lt follows that once those emolumen 
are replaced by money salaries, the- lan 
are liable to be resumed, if granted by t. 
State, by the State, if granted by t 
zamindar, by the zamindar. The ne 
question argued by Mr. Suryanarayana 
that the suits are barred by res judicc 
by reason of the prior judgments betwe 
the parties, viz.: (1) the decision in S. 
No. 425 of 1918 and the connected bat 
of cases. These suits were filed as su. 
mary suits before the Sub-Collector’ 
Narasapur under s. 77, Madras Esta 

(3) 69M L J 123; 156 Ind. Cas. 1; A I R 1935" 
115; 621 A 166; 58 M 711;7 R PC 221; (1935) M Ve 
721; 42 LW 142 PO), : 

(4) 52 M L J 283; 101 Ind, Oas. 49; A IR 1927 Mi 


448. 
(5) 220 936. 


*Page of 69 M L J.— [E4] i 
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Land Act to recover arrears for Faslis 1320; 
1321 and 1322. But the suits were dis- 
missed under s. 77 on the ground that 
they could not be brought under s. 77, 
being service inam lands; the momeut the 
services are dispensed with, they do not 
become raiyati lands until the defendants 
were admitted as raiyats, and no relation- 
ship of landlord and tenant was established 
by mere resumption, and therefore s. 77 
would not apply to the case and the 
suits for recovery of rent would be barred 
by virtue of s. 45 of the Act. (2) The 
other judgment is that in S. A. No, 1828 
of 1927. This related to a suit for en- 
forcement of acceptance of pattas and it 
was dismissed following the above judg- 
ment in S. A. No. 425 of 1918 on the 
ground that no relationship of landlord 
and tenant was established between the 
parties. But the present suits are brought 
for the express purpose of having the 
relative rights between the parties adjudg- 
wd. The suit is for a declaration that the 
laintiff is entitled to resume the suit 
ands, that is, if the lands are granted as 
service inams, they are entitled to recover 
whysical possession cr if melwaram alone 
KO recover melwaram, that is, to have the 
Kull assessment imposed. Tne suit is, 
“therefore, virtually one of title. It is only 
after the title is declared and the plain - 
iff's right of resumption on one or other 
of the bases stated above is established, 
«nd the plaintiff's claim for assessment is 
leclared the relationship of landlord and 
enent would be constituted. Tnerefure 
do not think any question of res judicata 
arises nor does s. 189, Estates Land Act, 
var the suit. Further s. 189 can caly be a 
yar ona matter whichis in the exclusive 
‘ognizance of the Revenue Court. The 
question cf title is never within the ex- 
lusive cognizance of the Revenue Court. 
The case in Raja Rajeswara Sethupathi 
. Muthudayan Pillai (6) relied on by Mr. 
wuryanarayana is distinguishable, for as 
ointed out by Phillips,.J., that under 
. 97 of the Act it was the bounden duty 
f the Court to find on a question of title 
hhereas it has been pointed out in a 
umber of* cases in this High Court (vide 
obhanadri Appa Rao v. D. Venkataraju 
WI), Siyyadi Garu v. Visweswara Nissanka 


(6) 52 M 332; 112 Ind. Cas. 406; A I R 1928 Mad. 
M22; 55 M LJ 379; 28 L W £27. 

(7) 43 M 859; 60 Ind. (Jas. 700; AI R 1920 Mad. 
m8; 39M LJ 476; (1920) M W N 639; 12 L W 512; 
«MLT 359. 
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Bahadur Garu, 30 Ind. Oas. 416 (8). and 
Subbanna Achariar v. Gopalakrishna 
Ashuriar, 34 Ind. Cas. 354 (9) that 
a question of title is for the Civil 


Court and it is always opan to a landlord 
to bring a suit that he is entitled to 
melwaram or agitate a similar question in 
a Civil Court. Therefore, I overrule the 
plea of res judicata raised in this case. 

The next contention raised is that the 
Civil Court has no jurisdiction to declare 
or fix the assessment due on the lands. 
I do not see any objection to this course 
either. There is no provision in the 
Estates Land Act to have the rent fixed 
except under ss. 25,30 and 45 of the Act. 
Sections 25 and 30 obviously cannot be 
applied to this case; ands. 45 also would 
not apply. The right to kudivaram was 
given up by tke plaintiff and the claim was 
limited only to a declaration that he is 
entitled to resume‘the melwaram and to 
impose the full assessment. The claim for 
a declaration that the plaintiff is entitled 
to impose full assessment would not be 
covered by s 45 of the Act. The relief is 
one which the Civil Court alone can grant, 
and in so doing, it can also declare what 
the full assessment is Such a declaration 
was granted in two cases which came up 
before this High Court in Chi/ambara 
Gurakkal v. Sundaram Pillai (10) and 
Siyyaut Giru v. Visw:swara Nissanka 
Bahadur Garu, 30 Ind. Cas 416 (8). Chid ım- 
bara Gurukkal v. Sundaran Pillai (10) 
was a case almost similar to the present 
one. A suit was filed for a declaration 
that certain service imam lands were 
resumable and for possession thereof. The 
learned Judges negatived the right to 
ejectment but gave the plaintiff a declara- 
tion that he was entitled to the full asseas- 


ment on the lands, and also declared 
what the full assessment was, and gave 
a decree therefor. In Siyyadi Garu v. 


Visweswara Nissanka Bahadur Garu, 30 
Ind. Cas. £16 (8) a similar relief was granted 
I am bound by the said decisions and 
following them, I overrule the contention. 
Mr. Suryanarayana relied very strong.y 
on the decision in Narayana Patrudu v. 
Manager of’ Peda Marangi Estate (11). In 
that case it has been held that it would 
be open under s, 77, Estates Land Act, 


(8) 50 Ind. Cas. 416; A IR 1916 Mad. 826; 18M L 


142. 

(9) 34 Ind, Oas. 354; A I R 1917 Mad. 195. 

(10) 47 M L J 598; 79 Ind. Cas. 619; AIR 1924 Mad. 
833; (1924) M W N 487, 

(11) 27 L W 12; 109 Ind. Cas. 869; AIR 1928 Mad, 
170; 54 M L J 564; 51 M 228, 
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to determine what the rent is, wkere no 
rent has been previously ascertained. But 
as aforesaid the suit filed by the present 
Plaintiff unders.77 was dismissed on an 
objection taken by the defendants; and it 
does not lie in the mouth of the defendants 
to say now that the plaintiff must seek relief 
under s. 77. 

The last point urged by Mr. Surya- 
narayana is the question of limitation. 
His contention is that the suit was originally 
brought for the recovery of lands; after 
the decision of the first Court, the plaintiff 
gave up the relief for the recovery of the 
jand but contented himself with the prayer 
fora declaration of his right to the full 
assessment as will appear from the valua- 
tion in the memorandum of appeal in the 
lower Appellate Court: vide p. 46 of the 
:pleadings book. According to him, there- 
fore, the suit having been instituted more 
than six years after.the right to sue 
. accrued, the claim for declaratory 
relief is barred by limitation. Even 
assuming tha. 12 years should be applied 
his contention is that even then the suit 
is barred, because the cause of action must 
be deemed to have accrued to the plaintiff 
the moment the Act IT of 1824 was put 
into force in 1910 or at any rate from 
June 30,1911, because in the plaints in 
the prior suits the causes of action for the 
recovery of full assessment was given as 
commencing from June 30, 1911. But it 
“was pointed out in answer that in the 
prior suit full assessment was claimed only 
from July 1 1912: vide para. 10 of the 
_ judgment of the learned Subordinate Judge 
herein. Fron the pleadings in the prior 
suit ii appears that notices were sent only 
in December 1911: vide para. 6 of the 
written statement in the pleadings book 
in S. A. No. 425 of 1918 and Ex. Bin the 
present suit. If it were a question of 
recovering actual possession of land, Art. 144 
would certainly apply. 

I am of opinion that even if it was for 
recovery ofthe melwaram right, Art. 144 
would still apply. The melwaram right 
which consists in this case in the imposition 
of the full assessment would be an interest 
in immovable property within the mean- 
ing of that article. The cause of action 
for resumption wouldjarise only from July 
1, 1912, the date on which the plaintiff 
signified he would resume the lands: vide 
Exs. A. Band H. Till that date the defend- 
ants will be entitled to occupy on the 
previous terms because it is open to the 
Plaintiff not to put anend to the tenure 
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orto putan end io it from a particular 
date, and if from a particular date the 
tenure was intended tobe putan end to, 
it is this date which would give rise to the 
cause of action. And the prayer in 
para. 13 (1) of the plaint would entitle the 
plaintiff to get this relief. The fact that 
he claimed tte land would not preclude 
him from getting the lesser interest of 
melwaram and the suit having been in-. 
stituted within 12 years from July 1, 1912, is 
not barred. a 

But assuming that this is not a correct 
view and that the suit must be deemed to 
be one for a bare declaration, the question 
is whether Art.12 or Art. 131 epplies. In 
support ofthe position that Art. 120 will 
apply, Mr. Suryanarayana relies upon 
Balakrishna v Sécretary of State (12), which 
lays down that Art. 131 is only applicable 
to cases where consequential relief is asked 
for by virtue of the periodically recurrings 
right, but where the suit is only fora bare 
declaration, Art. 120 should govern the 
case. But to my mind this decision isin di- 
rect contravention of the plain language of 
the article. Under that article the suit is 
for establishing a periodically recurring 
right and a bare declaration would prima 
facie be within the meaning of that article. 
In fact this view was taken in an early 
decision of the Madras High Oourt im 
Ramnad Zamindar v. Doraiswami (13). In 
that case the suit was brought for a de: 
claration that the plaintiff therein wam 
entitled toa certain allowance payable oui 
of the revenue of the Ramnad zamindari 
Defendant No. 1 in that case was the mino 
zamindar of Ramnad and defendant No. * 
was one Kolanthai Nachiar, the senio 
widow of the said plaintiff's deceasee 
father, who was disputing the legitimacy c 
the plaintiff. So far as defendant No. 
only relief claime 
against him was a declaration; and so f> 
as defendant No. 2 was concerned, ther 
was a claim for arrears. Having regar 
to the claim against defendant No.1 whic 
was a bare declaration, their Lordshiy= 
held that Art. 131, Limitation Act, woul 
apply. Their Lordships observe at p. 34é 
as follows: ° 

“The respondent, on October 9, 1879, instituted t. 
suit, in which this appeal arises, against the mip» 
zamindur of Ramnad to establish his right to t 
allowance, and the claim is resisted on the grow 


that it is barred by limitation....the right whi 
the respondent seeks to establish is a recurring rig 


(12) 16 M 294; 3M LJ 98. 
(13) 7M 341. 4 
*Pageof 7 M.—[Hd.] í NAN 
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and he is entitled by the present Limitation Act to 
sue within a period of 12 years from the date on 
which he demanded and was refused the right: Act KV 
of 1877, Sch. IT, el. 131.” 

Ayling, J. noticed this decision in his 
Order of Reference in Zamorin of Calicut 
v. Achutha Menon (14), at p. 916%: 

“The first of these Ramnad Zamindar v. Dorat- 
swami (13), calls for little remark inasmuch as the 
decree which was the subject of appeal before the 
Court was merely one declaring the Ramnad 
gzamindari liable for a certain periodical payment, 
and not for any consequential relief.” 

In Balakrishna v Secretary of State (12) 
the ~ decision in Ramnad Zamindar v. 
Doraiswami (13) was not noticed and as 
pointed out by Ayling, J., the decision in 
Balakrishna v. Secretary of State (12). 

“appears to involve the somewhat surprising result 
that a man asking merely for a decree declaring his 
periodically recurring right must sue within six 
years under Art. 120, whereas, if he asked for relief, 
consequential on the said right, he could claim 12 
years under Art, 131." 

It is doubtful if the claim in Balakrishna 
v Secretary of State (12) relates to a periodi- 
cally recurring right. In Ratnamasari v. 
Akilandammal (15), there is an obiter dic- 
tum at pp. 313 and 3141 by Bhashyam Ay- 
yaugar, J.: 

“Article 131, however, which provides for a period 
of 12 years in respect of a periodically recurring 
right, does not relate to a mere declaratory suit.” 
and the reason given is, that the expression 
used in that article is not “for a declar- 
ation” but “to establish”. Iam not able to 
agree with this view. I do not see why 
tae expression ‘establish’ would not include 
a suit for a declaration whether it was in- 
tended to convey more or not. ‘To establish’ 
literally means ‘to make good. Tyabji, J. in 
Zamorin of Calicut v. Achuiha Menon (14) 
was inclined to the opinion that Art. 131 
would apply toacase of bare declaration, 
and this also seems to be the view of 
White, O. J., from the opening sentence of 
his judgment in the Full Bench case. So 
far as the view of the other High Courts is 
concerned, Art. 131 would apply to a suit 
for a bare declaration without any conse- 
quential relief: vide Muhammad Yasin v. 
Ilahi Buksh (16), Sri Sri Baidyanath Jiu v. 
Har Datt Dwart (17), Devendra Narayan 
Majumdar v. Jhumur Pramanik, 95 Ind. Cas. 
622 at p. 6244 (18), and Janardan Trimbak 

(14) 38 M 916; 23 Ind. Cas, 806; A I R 1914 Mad. 377; 
26 M L J 377. 

(15) 26 M 291:13 M L J 27. 

(16) 34 A 545; 16 Ind, Cas..455; 10 A L J 73. 

(17) 5 Pat. §249; 94 Ind. Oas. 826; A IR 1926 Pat. 
205; 7 P L T 465. 
sap) 95 Ind. Cas, 622; A I R 1926 Oal. 883;43 0 LJ 
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v. Dinkar Hari (19). The observations of 
their Lordships of the Privy Council in 
Secretary of State v. Parashram Madhav 
Rao (20), would seem to support this view 
though in that case there was a prayer for 
a consequential relief. I am, therefore, 
inclined to follow the view indicated in 
Ramnad Zamindar v. Doraiswami (13), in 
preference to that in Balkrishna v. Secre- 
taru of State (12). If Art. 131 is to be 
applied, it cannot be disputed that the suit 
is not barred as the refusal to pay the 
full assessment is within 12 years before 
the suit. In the result the second appeal 
fails and is dismissed with costs. Leave 
refused. 

A-D. Appeal dismissed. 

(19) 55 B193; 131 Ind. Oas. 469: AL R 1931 Bom. 
189; 33 Bom. L R 127; Ind. Rul. (1931) Bom 289, 

(20) 58 B 308; 148 Ind. Crs. 796; A IR 1934P O 108; 
611A 190:6 R P O 127; (1934) M W M 437; 66M L 
J 6114; 30 L W748; 330 W N 563; 59OLS 282; 36 
Bom. L R 551 (PO). 


CALCUTTA HIGH COURT 
Suit No. 1747 of 935 
June 17. 1936 
LORT-W I LLIAMS, J. 
TRUSTEES ror Tag IMPROVEMEN © oF 
GALOUTTA-—PLAINTIRES 
VETSUS 

PURNA CHUNDER SINHA AND OTHERS 

— Daren DANT3 
Construction—Condition that mortgagor 
rate of interest on failure to pry interest 
Option to sell property—Condition held 
sale—Subsequent suit on mort- 


Mortgage — 
to pay higher 
dana jang ee piro 

enal — Infructuous 
Tage—Oosts of sale, if can be added. 

Held, that the agreement ia the mortgage-deed 
entitling the mortgagee to charge higher rate of 
interest on failure of punctual payment thereof 
by the mortgagor and entitling him to sell the 
property by public sale or private contract, was in 
the nature of a penalty against which the Court 
would refuse to grant relief Wallingford v. Mutual 

iety (1), relied on: | 
Sorel ate that if the mortgagee, according to the 
terms of the deed chose to sell the property and then 
brought a suit on the mortgage, he could not add the 
costs inthe mortgage suit of the attempted infruc- 
tuous sale. n 

Messrs. S. K. Gupta and P. B. Mukerji, 
for the Plaintiffs. 

Mr. H. D. Bose and A. N. Sen, for the 


Defendants. Sawer ; 

Judgment.—The plaintiffs ia this case 
are the Trustees for the [mprovement of 
Calcutta. There are three defendants 
Purna Chunder Sinha, defendant No. 1 is 
the only one who contests the suit. By a 
registered indenture of mortgage, dated 
March 14, 1927, made between the plain- 
tifs and defendant No. 1, defendant No. 1 
mortgaged by way of first charge a piece 
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of land, to secure payment of Rs. 36,250 
` being the price payable by him to the 
plaintiffs forthe purchase of the said pro- 
`. perty, with interest and costs as provided in 
“the deed. 

The deed provides inter alia that defen- 
dant No 1 shall pay a yearly rent charge of 
Rs, 2,175 representing interest on the said 

. sum of Rg. 36,250 at 6 per cent. per annum 
on the firsi day of April in every year. That 
if this payment remains unpaid for 15 
days, then the whole sum of Rs. 36,250 
shall become due and payable with interest 
thereon (a) 64 percent. and that it shall 
be lawful for the plaintifis to enter into 
and upon and to hold all or any part of the 
mortgaged property and to proceed to a 
sale thereof by public auction or private 
contract. 
` Defendant No 1 paid the yearly interest 
up to March 31, 1931. He failed to pay 
interest as it became due on April 1, 1932, 
and April 1, 1933, respectively, and the 
mortgaged property was advertised for sale 
on January 20, 1933, and February 16, 
1934, respectively, but was withdrawn from 
sale on each occasion because defendant 
No.1 paid up the intersst in arrear and 
costs. He again failed to pay the interest 
which became due on April 1, 19314, and 
the property was advertised for sale, but 
could not be sold owing to the absence of 
bidders.. The plaintiffs were put to the 
expense of Rs. 369-12-0. The plaintiffs say, 
therefore, that there is now due and owing 
the sum of Rs. 42,119-5-0, and they ask 
for a mortgage-decree in respect of the 
mortgaged property in terms of Form 
No, 5-A, Civil Procedure Code. 

Mr. Bose on behalf of defendant No. 1 
‘has admitted the facts alleged by the 
plaintiffs, and that the sum claimed is due, 
‘except that he disputes that the plaintiffs 
are entitled to charge 62 per cent. in- 
terest, aridjor the sum of Rs. 369-12-0 for 
the costs of the infructuous sale. Further 
“he disputes that the plaintiffs are entitled 
to a personal decree against defendant 
No.1. Unfortunately for the plaintiffs, the 
mortgage-deed was, in my opinion, ineffi- 
ciently drafted. It recites in the first 
place that in the conveyance executed 

_ prior to the mortgage deed, it was provided 
that the payment of the purchase money 
should stand out at 6 per cent. interest 
per annum, the owner executing therefor 
in favour of the plaintiffs a yearly rent 
charge of Rs. 2,175, that is, it provided 
that interest upon the purchase price 
should be at the rate of 6 per cent. Later 
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on it provides that if the yearly payment 
of interest should remain uupaid for 15 


. days after the date when it dught to have 


been paid, then the whole sum of Rs. 36,250 
should become due and payable with in- 
terest thereon at the rate of 64 per cent. 
per annum that is, it provides that there 
shall be au increase in the rate of interest 
if the interest remains unpaid for more 
than 15 days. 

So far as I know, it has always been, 
and is now, the law that, ag stated in 
Vol. 21, Halsburys Laws of England, at 
p. 116, Para. 208: 

“An agreement for increasing the rate of interest 
on failure in punctual payment is regarded as a 
penalty against which the Oourts will grant relief.” 

The authorities for this proposition are 
a number of old cases referred to in the 
note to that paragraph and one as recent 
as the year Wallingford v. Mutual Society 
(1), at p.702*. It has been argued, how- 
ever, on behalf ofthe plaintiffs that that 
proposition is nolonger good law, and I have 
been referred to Coote on Mortgages, Edn. 9, 
Vol. 1, at p. 155, where the learned author 
says that an 

“agreement that the rate of interest shall be raised 
if interest st the normal rate be not punctually 
paid, is still regarded as being of the nature of a 
penalty and to be relieved against even in case of 
gross default.” 
and he refers to the cases which I have 
just referred to aud others. But he goes 
on to say that: “It may be doubted whe- 
ther such a stipulation is any longer in- 
valid.” This point he deals with at p. 158 
of the same volume when dealing with the 
question of provisos for capitalization of 
interest or for payment of compound in- 
terest. His argument is that the old rules 
of law with regard to these matters de- 
pended on the usury laws, and that relief 
was given by the Court because such pro+ 
visicns tended to usury, and that owing to 
the repeal of the usury laws, these con- 
siderations were no longer valid. He cor- 
tends that: 

“Tt is difficult to distinguish on principle a stipu- 
lation capitalizing interest from a covenant to pay a 
higher rate of interest on default of punctual pay- 
ment, which latter covenants have, as we have seen 
been hitherto invariably relieved against as clog- 
ging the equity of redemption.” 

Then he tentatively suggests; ° 

“It may be thatthere is no longer any objecticn 
either to such a stipulation or to sueh a covenant and 
both would seem to fail within the principle laid 
down in Bradley v Carrttt (2).. sas that a stipulation, 


(1) (1860) 5 AC 685;50L JQ B49; 43 LT 25% 
29 W R81. 
(2) 1903) A C 253; 72 LIK B47l; 88 LT 633; 11 


W R 636; 19 TIR 468. 
*Page of (18t0) 5 A C—[Hd.| 





. 1938 OANÊREN CONTRACTORS’ SYNDICATE, LTD. v. CoRPN. oF MADRAS (MADR.) 


“if not oppressive, will be valid, provided that it 
comes to an end when the mortgage is paid off.” 


' Heis, however, driven to admit that though 
cH : : 
inferentially...the old rule against com- 
‘pound interest is abrogated, with one 
exception, there is no direct authority on 
the point.” That one exception is perhaps 
irrelevant because it seems to have been 
-decided upon another point. 


The edition to which I have just re- 
ferred was published in 1927, but in Fisher 
and Lightwood’s Law of Mortgage, Edn. 7, 
‘published in 1931, there is no reference 
to the considerations advanced by the 
author of Coote, on Mortgages. On p. 745 
the learned author states: 


“It is a well-settled, if not an intelligible rule, that 
ifthe mortgagee wishes to stipuiate for a higher 
‘yate of interest in default of punctual payment, he 
must reserve the higher rate as the interest payable 
under the mortgage and provide for its reduction 
in case of punctual payment, and he cannot effect 
his object by reserving the lower rate and making 
‘the higher the penalty for non-payment at the 
‘appointed time, because it is said anagreement of 
the latter kind being nomine poene@ is relievable in 
equity," 
and he relies upon the same authorities 
to which I have referred already. The 
result is that although I agree with the 
criticism of this learned author that the 
rule does not appear to be very intelligible, 
undoubtedly it is a rule of law which has 
been followed for so many years that it 
does not seem pcessible to alter it except 
by process of legislative enactment. The 

‘result on this point is that the inlerest 
charged must be reduced to 6 per cent. 


With regard to the costs of the infruc- 
tuous sale, the mortgage deed provides, as 
I have already stated, that the plaintiffs 
may upon default proceed with sale of the 
property by public auction or private con- 
tract. This they did, and incurred these 
‘costs. The sale was infructuous, and now, 
instead of proceeding to a second sale 
under the provisions of the deed, 
have brought a suit asking the Court to 
grant a mortgage decree. Í should have 
thought that the plaintiffs were precluded 
from bringing this suit once they have 
exercised their option to proceed to a sale 
under tie terms of the deed, but the de- 
fendant has not taken this point, and 
therefore I need not consider it; but in 
my Opinion it is clear from what has 
happened that the plaintiffs ought to have 
brought their suit in the first place, and 
not have wasted these costs and then come 
az Court and ask for a decree. For these 


~ 


r asons I hold that they are not entitled to 


they . 
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charge this sum of Rs. 369-12-0 against de- 
fendant No. 1. 

With regard to the question of a per- 
sonal decree, Form No. 5-A, provides in 
para. 5 that if the money realized by sale 
shall not be sufficient for payment in full 
of the amount payable to the plaintiff, he 
shall be at liberty to apply for a personal 
decree against the defendant for the amount 
of the balance. That means only that the 
present decree will give the plaintiff leave 
to apply for a personal decree: but Mr. 
Bose on behalf of defendant No. 1 desires 
me to make it clear that at this moment 
I am not deciding the question whether 
there ought to be a personal decree 
against defendant No. 1. That question 
will be agitated in future if and wken the 
plaintiffs see fit to make an application to 
the Court under the paragraph of the 
Form to which I have referred. With 
these modifications there will be a decree 
in terms of the prayer of the plaint. The 
buildings erected on the mortgaged pre- 
mises are accessions to the mortgaged 
property, and the plaintiffs are entitled to 
them as mortgagees. 


D. Decree modified. 


ne 


MADRAS HIGH COURT 
Referred Case No. 1 of 1935 
September 16, 1937 
Burn AND LaxsomMana Rao, JJ. 
CANTEEN CONTRACTORS' SYNDICATE, 
Lro, MADRAS —APPELLANTS 
VETSUS 

CORPORATION or MADRAS— 


. RESPONDENT 

Madras City Municipal Act (IV of 1919), s. 110, 
Sch. IV, Part 2, r 7--Limited Company with head 
office at Karachi having warehouse at Madras— 
Manager of warehouse under strict control from 
Karachi having no discretion to fix prices and cre- 
diting money in bank to credit of head office—Sales 
made at times to public and purchases made in local 
bazaar—Company, if transacts business within city 
under s. 110—Warehouse, if branch—Assessment, 
whether to be made under proviso to 1.7, Part 2, 
Sch. IV. 

A limited liability company had its head office 
at Karachi. There was a warehouse at Madras City 
under a manager who was under the strictest con- 
trol from Karachi. He had no discretion with regard 
to prices and had no power of disposal of the money 
received from the members for the goods supplied 
to them but was obliged to pay all the money im- 
mediately into the bank atthe credit of the head 
office. On certain occasions, however, the sales were 
made to the public and on which purchases weré 
made locally. The manager submitted income-tax 
reports to the head office in respect of the costs of 
the business done in Madras: 
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Held, that under the circumstances the company 
was transacting business within Madras City within 
the meaning of s, 110, Madras City Municipal Act. 

_ Held, also, that the warehouse in Madras could 
not be described as a branch of the company and 
the assessment must be made under the Proviso to 


r. 7, Part 2, Sch. IV. 

Ref. O. referred by the Ohief Judge, Small 
Cause Court, Madras. 

Mr. S. V. B. Rao, for the Appellants. 

Mr. A. Suryanarayaniah, for the Kespond- 
ent. 

Burn, J.—This is a reference by the 
learned Chief Judge of the Small Cause 
Court, Madras, under r. 11 of the Taxation 
Rules in Sch. IV, Madras City Municipal 
Act. The points submitted for decision 
are: (1) Whether the appellant Company's 
depot at Madras is liable to be assessed 
to pay companies tax underr. 7, part. 2, 
Sch. IV, Madras City Municipal Act: and 
(2) if such atax can be levied, whether 
the assessment should be made under 
the Proviso tə the above-mentioned 
Rule ? 

The appellant company is entitled: “The 
Canteen Contractors’ Syndicate, Ltd.” It 
is a limited liability company registered 
under the Companies Act. The members 
of the Company are Canteen Contractors 
approved by the Army Department and 
the object with which the Company was 
formed was mainly the purchase overse .s 
of all kinds cf supplies required for the 
troops in India and the distribution of 
those supplies to tke contractors (who also 
have to be approved by the Army De- 
partment). The head office of the Canteen 
Contractors Syndicate, Ltd, is at Karachi. 
In Madras the Syndicate maintains a 
warehouse. In charge of the warehouse, 
there is a manager on Rs. 200 a month 
and he keeps six clerks who keep records 
of the articles received and the articles 
distributed. It is clear from the evidence 
of the manager that the members get 
their supplies from the warehouse, on 
indenis which they fill in in the prescribed 
form. The manager of the warohouse has 
no discretion with regard to the prices, 
which are fixed by the general manager 
at Karachi from time to time. But the 
members when they take delivery of the 
goods, the warehouse pay for them by 
drawing cheques in favour of the Qan- 
teen Contractors’ Syndicate, Ltd., and hand- 
ing them to the manager of the warehouse. 
This, it is quite clear, is a series of trans- 
actions of sale. All the goods in the ware- 
house in one sense belong to the Canteen 
Contractors’ Syndicate, Ltd.; but that ig 
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not of course the same thing as saying 
that the goods belong to the several mem- 
bers tothe Syndicate. The members pur- 
chase the goads from the Syndicate and 
pay for them in the ordinary way. The 
advantages they get of course derived 
from the purchase on a large scale by and 
through the head office in Karachi. The 
manager of the warehouse stated in his 
evidence that the money realised by him 
was banked by him to the credit of the 
head office. But he admitted in cross- 
examination that he had subntitted income- 
tax reports to the head office in respect 
of the costs ofthe business done in Madras. 
He stated also that although, practically 
the whole of the Syndicate’s business is 
done with its own members, there are 
occasions on which sales are made to the 
public and on which purchases are made 
locally in the bazaar. These, according to 
the manager, are a very small proportion 
—he said 1-10th per-cent.—of the whole; 
but nevertheless such transactions are made 
from time to time when there is a surplus 
stock or when there is a temporary de- 
ficiency On these facts, we have no 
hesitation in holding that the Oanteen 
Contractors’ Syndicate, Ltd., is transacting 
business within the city for profit within 
the meaning of s.110, Mardras City Muni- 
cipal Act. We answer the first question 
accordingly. 

The second question is whether the Gum- 
pany is to be assessed to tax under the 
Proviso to r.7 of the Taxation Rules in 
Sch. IV. As we have already observed, the 
head office of this Syndicate is at Karachi. 
It is not suggested that there is a principal 
office of the Syndicate in the Oity of 
Madras. The only suggestion that has been 
made is that there is a branch office 
Syndincate in Madras. From the descrip- 
tion of his duties given by the manager 
of the warehouse, we are clearly of opinion 
that there is no branch of the Canteen Con- 
tractors’ Syndicate, Ltd., in Madras. There 
is a warehouse and in the warehouse busi- 
ness is done for and on hehalf of the Syndi- 
cate but the warehouse is not a branch of 
the Syndicate. The manager, as already 
mentioned, is under the strictest, control 
from Karachi. He has no discretion with 
regard tothe prices; and he has no power 
of disposal of the money received from the 
members for goods supplied to them. He 
is obliged to pay all such moneys im: 
mediately into the Imperial Bank to the 
credit of the head office. The warehouse 
in Madras clearly cannot be described as 
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a branch of the Syndicate. That being 
so, the assessment of tax onthe Company 
must be made under the Proviso to r. 7. 
The second question referred to us is 
answered accordingly. Since the Oanteen 
Contractors’ Syndicate, Ltd., the assessees 
have failed on the first point and the 
Oorporation has failed on the second 
point, we think it right to direct that 


each of the parties shall bear its own 
costs. 
N--8. Answer accordingly. 


“LAHORE HIGH COURT 
Criminal Appeal No. 683 of 1937 
September 20, 1937 
Jar Lat AND Barns, JJ. 
. RAMEL SINGH AND O0THERS—APPELLANTS 
versus 
EMPEROR—Opposite Party 

Criminal trial—Confession—Retracted confessions, 
when cannot be relied upon—Confessions contradic- 
tory—No direct testimony—Confessions cannot be 
relied upon—Some Policemen interested in investiga- 
tion when confession made—If good ground for not 
relying upon them. 

In the absence of any direct evidence it is not safe 
to rely upon the retracted confessions which are 
contradictory to each other in material details and 
which have been contradicted by direct testimony. 
The facts that the confessions were retracted and 
that when they were made, some Policemen were 
interested in the investigation of the case, are good 
grounds for not relying upon the confessions. 

Cr. A. from an order of the Sessions 
Judge, Hoshiarpur, dated June 1, 1937. 

Dr. Nand Lal, for the Appellants. 

Sardar Jhanda Singh for the Advocate- 
General, for the Crown. 

Jai Lat, J—The three appellants, Ramel 
Singh, Kirhu and Fakhru, have been con- 
victed of the murder of Prabh Dyal on 
the night preceding October 29, 1936, in 
a village §called Bhali adjoining the main 
road between Pathankot and Kangra in 
the vicinity of Shahpur. Ramel Singh 
and Kirhu have been sentenced to death ; 
Fakhru, a Gujjar, who was a servant of 
Ramel Singh has been sentenced to trans- 
portation for life. It appears that on the 
morning of October 29, 1936, the body of 
the deceased was noticed hanging on a 
tree by a lorry driver who reported the 
matter to the Police and an enquiry was 
immediately started. Having regard to 
the position in which the body was found 
or for sume other reasons which it is 
difficult to discover, the theory started dur- 
ing this enquiry was that the deceased had 
committed suicide. Musammat Pankho, 
mother of the deceased, and his cousin also 
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made statements that Prabh Dayal had 
committed suicide. These statements were 
made on October 31, 1936. The body was 
sent to the Civil Surgeon for port mortem. 
His report was that the deceased had died 
as a result of asphyxia In his statement 
in Court he was definitely of opinion that 
the deceased was not strangled to death 
but that he was hung alive on the tree. He 
was cross-examined at considerable length 
in order to enable him to agree with the 
thecry which was subsequently propounded 
by the prosecution that Prabh Dyal had 
been throttled by three men and was hung 
on the tree after he had died, but the 
Civil Surgeon adhered to his original opin- 
ion that he was not throttled but was 
hung alive on the tree. At some subse- 
quent stage, therefore, it was considered 
that Prabh Dyal could not have committed 
suicide and consequently the investigation 
was directed towards discovering the cul- 
prits who had caused his death. 

It appears that Musammat Lachho, widow 
of Prabh Dyal, had heen enticei away 
about a month previous to his death and 
Ramel Singh and Kirhu were considered 
to be the persons who had done so. She, 
however, returned to her husband after an 
absence of about ten days but after remain- 
ing with him for a few days she again 
disappeared. Prabh Dyal, it is said, after 
having made inquiries about her where- 
abouts and being unsuccessful in recover- 
ing her, filed a complaint in the Oourt of a 
Magistrate on October 27, naming Kirhu 
and Ramel Singh as the accused. It is, 
however, to be noted that in this complaint 
he stated that Kirhu had illicit intimacy 
with Musammat Lachho and was keeping 
her with criminal intention. He accused 
Ramel Singh of abetting this conduct of 
Kirhu. As J will show presently, the case 
for the prosecution is that it was Ramel 
Singh who had enticed Musammat Lachho 
and had contracted illicit intimacy with 
her and that Kirhn, the maternal uncle 
of Ramel Singh, was merely an abettor., 
On October 28, according to the statement 
of Musammat Pankho, mother of Prabh 
Dayal, he was called away from his house 
by Kirhu and ihe next that she heard 
about him was when his dead body was 
being taken to Dharamsalaon October 29, 

At the trial, witnesses were produced for 
the prosecution to show thatthe accused 
were seen with the deceased on the previ- 
ous evening. That evidence has, however, 
been disbelieved by the learned Sessions 
Judge, One Sohnun was produced asan 
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approver. His statement also has been 
disbelieved by the Sessions Judge. The 
conviction is based on the existence of 
motive and the three retracted confessions 
made by the three convicts before an 
Honorary Magistrate of Second Class at 
Rehlu and the testimony of Musammat 
Pankho that on the evening of October 28, 
Kirhu took the deceased with him on the 
pretext of compromising the affair of Mu- 
sammat Lachho. It may be mentioned here 
that though it is alleged that .Musammat 
` Lachho was with Ramel Singh on Octo- 
` ber 28, it appears that immediately after 
the discovery of the corpse of Prabh Dyal, 
she is said to have gone into the custody 
of a head constable of Police and for about 
six months after the incident, till her re- 
covery, she lived with Tulsi Ram, a con- 
stable, in his village. It is said that, she 
was handed over to them by one Situ 
who was a cousin of the deceased and that 
the woman remained with Tulsi Ram be- 
cause she was assured that money had 
been paid to Situ as her price through Rup 
Singh. This incident I have mentioned 
only to show that some Policeman were 
vitally interested in the result of the in- 
yestigation and thatthe fact that almost 
immediately after the murder Musammat 
Lachho went into the possession of a Police 
man is a matter which has some bearing 
on the culpability or otherwise of the pre- 
sent accused and on tha theory of suicide 
which was first started. 

I have no doubt on the evidence that 
Prabh Dyal was murdered. The theory 
of suicide is not, under the circumstances, 
believable. The medical evidence shows 
that he was hung on the tree when he 
was alive. At the time of the recovery of 
his body, his handkerchief was found in 
his mouth. This circumstance clearly in 
dicates murder and not suicide. The three 
confessions were made by the accused 
before the same Magistrate and the learned 
Sessions Judge has, in his judgment, des- 
cribed some of the discrepancies that exist 
in these three confessions and has remarked 


as follows : 

“From these confessions it is obviousthat they 
were made by each accused according to his own 
choice and that Ramelu and Kirhu still hoped that 
there being no other evidence and Musammat 
Lachho having been secreted away, even these con- 
fessions might not completely condemn them.” 

It is clear that the confessions do not 
give the true circumstances of this crime. 
In the first instance it is stated in them 
that the deceased was throttled by the 
three appellants and the approver. The 
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approver’s evidence has been disbelieved 
by the Sessions Judge According to thé 
medical evidence there was no mark of 
throttling. This circumstance shows that 
the confessions do not contain a true 
statement of the circumstances under which 
the deceased died. It appears that after 
the confessions were recorded, all the three 
accused were remanded to Police custody 
and not to the judicial lock-up, and before 
the Committing Magistrate they, made an 
application and this application was made 
ata fairly early stage of the inquiry, stat- 
ing that the confessions had been obtained 
by coercion. There is no evidence of coer- 
cion and itis not necessary to come toa 
finding whether there was or there was 
no coercion but the fact that the confessions 
were retracted and that whon they were 
made, some Policemen were interested in 
the investigation of the cass, is, in my 
opinion, a good ground for not relying upon 
the confessions specially when it has been 
admitted that the confessions do not agree 
in material details. l 
As to the circumstances under which 
Musammat Lachho left her husbanc’s house, 
there are material discrepancies between 
the statement of Musammat Lachho and 
the statements of the two accused Rimel 
Singh and Kirhu I consider that though 
there was a motive for Ramel Singh and 
Kirhu to cause injury to Prabh Dyal, in 
the absence of any direct evidence i! is 
not safe to rely upon the retracted confes- 
sions which are contradictory to each 
other in material details and which have 
been contradicted by the direct testi- 
mony of Musammat Lichho. Imar mention 
that Rup Singh, the head constable, who 
was the first, according to the prosecu- 
tion case, tocome into possessioa of the 
woman after the death of her husband 
and whois said to have disposed of her 
anq is said to have been instrumental in 
selling her to Tulsi Ram, was at the time an 
orderly of Police Officer wh» was investi- 
gating this case. Ido not feel inclined to 
accept the evidence of Musammat Pankho. 
She contradicts the other witnesses as to 
the interval between the disappearance of 
Musammat Lachho and the murder. On 
the whole the guilt cf the appellants has 
not been satisfactorily proved and I would 
accept their appeal, set aside their convic- 
tions ind direct their release from jail forth- 
with. 
Bhide, J.—I agree. 
s. Appeal allowed, 
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MADRAS HIGH COURT 
Criminal Revision Case No. 296 
and 
Petition No. 272 of 1937 
September 23, 1937 
Newsam, J. 
In re RAMAKKAL AND OTHERS — 
PETITIONERS 

Penal Code (Act XLV of 1860), as. 403, 411—Mis- 
appropriation—Aciual conversion or appropriation 
is necessary, mere intention or preparation not suffici- 
ent—Finder of property —His duty before appropriat- 
ing it stated Child finding lost currency notes on 
street~——Notes found with accused and recovered shortly 
beet loss—Held, no offence was committed under 
s, 411. 

In order to frame a charge of criminal misappro- 
priation tt must be proved that actual conversion or 
appropriation of the property by the accused for his 
own use had taken place. Mere intention and pre- 
paration to misappropriate the property are not 
sufficiens to constitute offence under s. 411, Penal 

ode. 

A very high standard of honesty is demanded of 
the finders of lost property. Before appropriating it, 
they must attempt to find the owner, if they have 
means of s> doing Ifthere is no clue to the owner, 
the finder must use all reasonable means to find the 
owner and must wait a reasonable time to allow the 
owner to claim the property before he appropriates 
it. 

Wherea personlost some currency notes and they 
were found by a child in the street and ultimately 
came in the possession of the accused to whom they 
were traced and ultimately recovered within a short 
time of the incident: 

Held, that no offence was committed under g, 411 
in the circumstances of the case, 

Cr. Rev. ©. from an order of the Station- 
ary Sub-Megistrate, Gobichettipalayam, 
dated April 5, 1937. 

Messrs. K. 5S. Jayarama Ayyer and O. K. 

‘Venkata Narasimham, for ihe Peti- 
ioners. 

The Public Prosecutor, for the Crown. 

Order.—This is a revision petition ask- 
ing the Oourt to quash a charge framed 
under s. 411, Indian Penal Code, against 
three persons. The facts appear to be ag 
follows : P. W. No. 2, while waiting to 
deposit money into the bank at Gobichet- 
tipalayam, lost from his shirt pocket four 
currency notes of the value of one hundred 
rupees each. He noticed this loss at 
about 104.m. The four notes were picked 
up in the street by P, W. No. 6, achild of 
6. Prosecution Witness No. 6 gave a young 
friend of his P. W. No. 7) one note, but 
P. W. No.7 was insisting on getting two. 
Their wrangles attracted the attention 
of a passing barber (P. W.No. 4) who 
snatched all the four notes from them. The 
children clamoured for the return of the 
notes and held his coat, but the barber 
took them with him to hand them and 

“the money over to P. W. No, 6's father, 
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whom he knew. On the way he met P. W. 
No. 6's grandmother (accused No. 1), She 
asked where he was taking P. W. No. 6 
and on being told the facts, she claimed 
a prior right to these notes. So P. W. No. 
4 handed over the four notes to her but 
he went on and told P. W. No. 6's father 
(accused No. 2) what had happened. 
Accused No. 2’s employer (Accused No. 3) 
also heard the story from the barber. It 
appears that accused Nos. 2and 3 then 
sent for accused No.1 and each of them 
took one one-hundred rupee note from 
her. Prosecution Witness No. 4 came 
back later to Accused Nos. 3’s shop 
in which Accused No. 2 is employed and 
was paid Rs. 20by accused No. 3 as a 
reward for his pains and as an inducement 
to keep his mouth shut. Meantime, the 
owner of the notes (P. W. No. 2) was 
making inquiries and had got a Policeman 
tohelp him in his search. Some people 
fortunately for the owner had seen the 
barber (P. W. No. 4) take the notes from 


_the children. The barber (t. W. No. 4) was 
.soon found and he referred the Policeman 


to the boy's grandmother. When first 
questioned P. W. No. 6’s grandmother 
(accused No. |) denied all knowledge, but 
later she produced two currency notes of 
one hundred rupees each Accused No 2 
(P. W. No. 6’s father) produced one cue 
hundred rupee note and also a ten rupee 
note. These notes were recovered by 12 
noon, that is, within two hours, At8 P, mM, 


‘accused No, 3 was questioned and at first 


he denied all knowledge, but as soon as 
he was arrested, produced the last of the 
hundred-rupee notes. The last nete was 
recovered by 3 P. M, 

Assuming these facts to be true, the 
question arises whatif any offence has 
been committed. Explanation 2 to s. 403, 
Indian Penal Code, lays down the law in 
regard to property found. A very high 
standard of honesty is demanded of the 
finders of lost property. Before appro- 
priating it, they must attempt to find the 
owner, if they have means of so doing. 
lf there isno clue tothe owner, the finder 
must use all reasonable means to find the 
owner and must wait a reasonable time 
to allow the owner toclaim the property 
before he appropriates it. Now itis clear 
if the facts stated above are proved that 
there was a dishonest intention to appro- 
priate the notes, an attention shared by all 
three accused just as the notes were shared. 
The difficulty is to say whether appropria. 
tion or conversion to their own use had 
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actually taken place, whether the matter 
went beyond the state of intention and 
preparation. I must leave this difficult 
question to the learned Magistrate to 
decide fcr himself after hearing all the 
evidence. Perhaps the best defence to a 
charge of criminal misappropriation in these 
circumstances would be to admit dishonest 
intention and even preparation to commit 
criminal misappropriation, but to deny 
actual appropriation or conversion, and to 


plead in extenuation that ihe stand- 
ard set for the finders of money is 
much above the standard of popular 
opinicn. 


I must dismiss this revision petition 
with the remark that the charge framed 
under s. 411, Indian Penal Code, is inappli- 
cable to the facts and tends to obscure the 
real issue. If the prosecution satisfac- 
torily provesthe facts extracted above, and 
if the learned Magistrate is able to find 
after hearing the defence case: that actual 
appropriation of the notes was complete or 
that the accused actually converted the 
notes to their own use, then the offence com- 
mitted by all three accused is clearly the 
offence of criminal misappropriation. The 
charge under s. 411, Indian Penal Code, is 
hearby quashed and the Magistrate is 
directed to make furtherinquiry into this 
case and to consider in the light of the 
above remarks whether he should frame a 
charge under s. 403, Indian Penal Ccde, 
or discharge the accused. Nothing that 
I have said should prejudice the Magis- 
trate in deciding one way orthe other 
in this matter. The petition is allowed. 


N.-S. Petition allowed. 


et a 


_ CALCUTTA HIGH COURT 
Criminal Revisions Nos. 975, 976, 977 and 
1007 of 1936 
December 18, 1936 
CUNLIFFE AND HENDERSON, JJ. 
ANNAKALI DEBI AND orgers— 
PETITIONERS 
versus 
GYANENDRA CHAKRAVARTY— 
CompLainant—Oppositz Party 

Criminal Procedure Code (Act V of 1898), ss. 203, 
436—Dismissal of complaint under s. 203—Sessions 
Judge moved to direct further inquiry—Sessions 
Judge directing other Magistrate to issue summons 
without issuing notice to aceused— Order, if correct. 

A complaint made against. certain persons under 
gs. 420-120-B was dismissed under s. 203. The com- 
plainant moved the Sessions Judge for a direction 
‘to Police Magistrate to make further inquiries. The 
Sessions Judge without issuing any notice on the 
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accused directed the issue of summons straightway 
on them under ss. 420-120-B and ordered the same 
to be heard by other Magistrate : 

Held, that the form of the Judge’e order was not 
correct. He should have left it to the Magistrate to 
select the particular form of enquiry instead of 
directing him categorically to issue a summons 
against the accused. But if the Magistrate, in the 
exercise of his own discretion chose to issue 4 
summons immediately instead of wasting time over 
a papibly useless enquiry, he was quite at liberty 
to do 80. 


Facts.—One Gyanendra Chakravarty, a 
retired District Health Officer of the 
Calcutta Corporation instituted a petition 
ofcomplaint on July 10,1936, before the 
Police Magistrate at Sealdah (24-Parganas) 
against Annakali Debi, Arabinda Ganguli, - 
Lalit Mohan Das, Dasarathi Hazra, Tara 
Kumar Mukherjee and Ganesh Chandra 
Sen charging them with the commission 
of offences under ss. 420-120-B, Indian 
Penal Code, in respect of a sum of Rs. 11,500. 
The Jearned Magistrate after examining 
the complainant on oath passed an order 
to the effect that the complaint is a long 
story of cheating, involving question of 
right and titie and various allegations 
against various persons and the learned 
Magistrate wanted to go through the papers 
before passing any order. On the next 
date of hearing of the case, a learned 
Pleader placed the salient features of the 
defence case before the learned Magistrate 
who after hearing the Pleader for the com- 
plainant and perusing the papers filed by 
him dismissed the said complaint under 
s. 203, Criminal Procedure Code, holding, 
inter alia that apparently there was no 
concealment of facts, that the payment was 
made long before the dismissal of the civil. 
suit which was pending for a long time 
and’ that the complainant should have 
waited till the decision of the said suit and 
that it did not appear that there was any 
case of criminal conspiracy. Against the 
said order of dismissal the complainant 
moved the learned Sessions Judge of 24- 
Parganas for a direction to the learned 
Police Mngistrate of Sealdah to institute , 
further enquries into his complaint and the 
learned Sessions Judge on August 29, 1936, 
without issuing any notice on the aecused 
persons directed the issue of summons on 
the accused persons under ss. 420-120-B, 
Indian Penal Oode, straightway and ordered 
the same to be heard by another Magis- 
trate. Against this order of the learned 
Sessions Judge, the accused petitioners 
moved the Hon’ble High Court and -obtains 
ed a Rule. P a 

Messrs. Satindra Nath Mookerjea, Sida 
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dhessur Chuckerbutty and Samarendra Nath 
Mookerjea (in Nos. 975 and 1007), Santosh 
K. Basu. Parimal Mookerjea and Mohit K. 
Chaiterjea, in Nos. 976 and 977), for the 
Petitioners. 

Messrs. N. K. Basu and Probodh Ch. 
Chatterjea, for the Opposite Party. 

Henderson, J.—These Rules were issued 
on a highly technical point which merely 
amounts to this. The form of the learned 
Judge’s order was not correct. He should 
have left it to the Magistrate to select the 
particular form of enquiry instead of direct- 
ing him categorically to issue a summons 
against th8 petitioner. We think that this 
technical ground is correct: but if the 
Magistrate in the exercise of his own dis- 
cretion chooses to issue a summons imme- 
diately instead of wasting time over a 
possibly useless enquiry, he is quite at 
liberty to do so. We, therefore, make these 
Rules absolute and direct that the order 
of the Sessions Judge be modified and 
direct the Magistrate to make a further 
enquiry. 


Cunliffe, J.—I agree. 
8. Order modified. 


_—— 


MADRAS HIGH COURT 
Civil Revision alion No. 1652 of 
1935 


February 15, 1937 
Beasiey, O. J. 
RAMA VADHYAR—Puarntirr— 
PETITIONER 
versus 
MANIAN VADHYAR AND OTHERS 


—DEFENDANT5— OPPOSITE PARTIES 

Limitation Act (IX of 1908 as amended in 1927), 
8, 21 (3) (b) —Part payment by managing member of 
joint Hindu family, when saves limitation against 
members— Managing member, not being father, making 
part payment after partition—Whether saves limita- 
tion against divided brothers. 

Only part payment or acknowledgment of debt by 
the managing member of a joint Hindu family, can 
gave limitation, under cl. (b) of sub-s.3 of s. 21, 
. Limitation Act, as against other members, But if 
`- such payment ismade by the managing member, who 

is nota father of a joint family of brothers, after a 
bona jidé partition between them, it will not save the 
bar of limitation as against the other divided brothers 
because after & partition there is no undivided family 
, and therefore no managing member of it; and unless 
there is authority to acknowledge the debt or make a 
part payment, the other members of the family will 
not be bound by the acknowledgment or part pay- 
ment of one member alone, Muniswami v. Kutti 
Moopan (1), Subramania Ayyar v. Sabapathy Ayyar 
_ @) and Doraswami Ayyar v, Krishnier (8), distin- 


i . 


ished. 
iOase-law referred to.) 
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C. R. P. from the decree of the Sub- 
Judge, South Palghat, in 8.0.8. No. 564, 
of 1934. 

Mr. C. K. Viswanatha Iyer, for the Peti- 
tioner. 

Mr. M. Ranganatha Sastri, for the Op- 
posite Parties. 

Order.—The petition relates to a suit 
upon a promissory note executed by defen- 
dant No. 1 who isthe elder brother of de- 
fendants No. 2 and 3. The promissory-note 
is dated July 16, 1928, and the suit was 
filed on October 22,1934. To save limita- 
tion two part payments were relied on: 
cne on September 10, 1930, and the other 
on December 25, 1931. Both these payments 
were endorsed on the promissory-note as 
part payments towards interest and the 
endorsements were in the handwriting of 
and signed by defendant No. 1. Both 
part payments were made after a partition 
between the brothers. It was alleged that 
the suit debt was one binding on defen- 
dants Ncs. 2 and 3 and the suit was brought 
by the assignee of the promissory note. I 
am considering this question on the as- 
sumption that defendant No.1 executed 
the promissory note as family manager on 
behalf of the family for a purpcse binding 
on the family, although the lower Court 
has not considered this question, having 
decided as a preliminary issue that the 
part payments by defendant No. 1 after the 
date of the partition did not save limita- 
tion as against the other two defendants. 
The question of the binding nature of the 
debt and whether the premissory note was 
executed by defendant No. 1 as family 
manager on behalf of the family is one 
which need only be considered if] disagree 
with the lower Court’s conclusion on the 
question of limitation. Dealing with the 
case on the assumption already stated, the 
question is whether defendant No. L's part 
payments after partition save the bar of 
limitation as against the other defendants. 
This question has been very fully and 
very ably argued by learned Counsel on 
both sides, the respondents’ case being 
argued by Mr. Ranganatha Sastri as 
amicus curiae, and I am much indebted to 
him for his great assistance. ; 

Mr. ©. K. Viswanatha Iyer for the peti- 
tioner, amongst other cases, relied upon 
Muniswami v Kutti Moopan (1), a judgment 
of mine when sitting with Bardswell, J. 
In that case before partition, a Hindu 


(1) 56 M 833; 145 Ind, Cas, 404; A IR 1933 Mad, 
ret ne. 7 L J 311; 38 L W 325; 6 R M 55 (2); (1983) 
£ ‘ ki 
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father executed a promissory note and 
after partition made payment towards 
principal or interest. The question was 
whether these payments saved the suit 
from the bar of limitation, his sons having 
been made parties tothe suit. The point 
there was very . similar to the one here 
except tout the part payment was made 
by the fatLer and not as in the present 
case by the elder brother or the managing 
member. It was held that although the 
part payment was after partition, the 
futher stil had authority from his sons to 
keep alive during the pericd of limitation 
the debt incurred by him before partition 
and that such a case must be distinguished 
from a case where the father after parti- 
tion takes a renewal of a debt as it is 
another matter altogether to wipe out the 
original debt and substitute therefcr an- 
other debt. Reference was made in that 
judgment to the Full Bench case of 
Subramania v. Sabapathi (2), where it was 
held that a simple money creditor of a 
father in a joint Hindu family is entitled 
to reccver the debt from the shares of the 
sons after a bona fide partiticn between 
the father and the sons, and the observa- 
tions of Anantakrishna Ayyar, J. at p. 410* 
of the report are relied upon in my judg- 
“ment: and that decision and mine are 
cited in support of the petitioner’s argu- 
ment and it is contended that no distinc- 
tion can be drawn between a Hindu 
father and a managing member and that 
part payments or acknowledgments by 
either after partition have the same result, 
namely of prevening the bar of limitation as 
regards his other family members. In 
Muniswami v, Kutti Moopan (1), L was con- 
sidering the authority of a Hindu father 
to. make acknowledgments or part pay- 
ments on behalf of himself and his sons 
and not that of a managing member; and 
in the Full Bench case, the debt was the 
father's debt, that isto say, incurred by the 
father and no question of limitation there 
arose. The question there was merely: 
“Whether a simple morey creditor of a father in 
a joint Hindu family is entitled to recover the 
debt fromthe shares of the sons aftera bona fide 
partition has taken place between the father and 
the sons,” 
and it seems to me that the decision was 
“based upon the pious obligation of the sons 
to pay the debts incurred by their father 
‘not for an illegal or immoral purpose. 
(2) 51 M 361; 110 Ind. Oas. 141; 54 M L J 726; 
oo W N 346; 27 L W 688; A IR 1928 Mad. 657 
i$ P 


*Page of 51 M.—[Ed.]) 
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Jackson, J. on p. 376* refers to the rulings 
in Ramachandra Padayachi v. Kondayya 
Chetti (3), Kameswaramma V. Venkatasubba 
Rao (4), and Jagannatha Rao v. Visvesam 
(5), and is of the opinion that they do 
establish a distinct trend of opinion that 
the son is under a pious obligation not- 
withstanding partition to discharge the 
not immeral debts of his father incurred 
before partition. The decision in that 
case realiy is that where before partition 
the Hindu father has incurred a debt 
which by reason of the pious obligations 
his sons are under a liability to pay, the 
creditor’s rights are not defeated by a 
bona fide partition and that the liability 
of the sons still continues after partition, 
but 1 may add, subject to the law of limi- 
tation; aud it was not necessary in that 
case to proceed beyond the point already in- 
dicted although Ananthakrishna Ayyar, J» 
has discussed the question of acknowledg« 
ments made by a Hindu father after 
partition as distinguished from a renewal 
aiter partilion of a pre-partition promissory 
note; and that is the distincticn which is 
made in Munisuwami v. Kutti Moopan (1) 
But some support is certainly given ‘to 
the petitioner's contention that there is no 
distinction between the acts of the Hindu 
father and the managing member in this 
connection by the observations of Anatha- 
krishna Ayyar, J.on p. 416*; but in my 
view that learned Judge was not then con- 
sidering post-partition acknowledgments of 
the pre-partition debits incurred by the 
Hindu father or by the managing member; 
and 1 do not take the Full Bench case as any 
authority at all in support of the peti- 
tioner’s contention here; Rangayya Chetti V. 
Thanikachalla Mudali (6) and Official 
Receiver, Anantapur v. Ramchandrappe (1) 
were cited by Mr. CO, K. Viswanatha Iyer 
in order to show that the powers of the 
managing member of a Hindu family are 
the same as those of the Hindu father, but 
these cases again do not discuss their 
respective authorities to keep pre partition 
debts alive after partition as against the 


“members of the family or relate at all to 


questions of limitation. 


(3) 24 M 555. 

(4) 38 M1120; 24 Ind. Cas, 434; A IR 1914 Mad, 
328; 23 M LJ 112; Avl4) M W N 742. 

(5) 47 M 621; 80 Ind, Oas. 228; A I R 1924 Mad. 682; 
46M LJ 590;19L W 691. 

(6) 19 M 74. 

(7) 52 M 246; 114 Ind. Oas. 345; A I R1929 Mad, 
166; 55 M L.J 721; 23L W 603; Ind. Rul. (1929) Mad, 
265. 
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Duraisiami Ajyar V. Krishnier (8) does, 
however, relate 10 acknowledgments by 
the manager of a joint Hindu family as 
extending the period of limitation against 
other members of the family. There the 
other members of the family were also 
parties to the original contract and, for that 
reason, it was held that in the absence of 
special circumstances, acknowledgments by 
the manager of the Hindu family could not 
extend the period of limitation as against 
the other members of the family. This case 
draws a distinction between the effect of 
such acknowledgment where the other mem- 
bers of the family are also the original con- 
tracting parties and where they are not. 
But this case also is not exactly in point 
because, as I understand the facts of it, the 
decision related to an acknowledgment 
made whilst the family was still undivided 
and not after ii hus become divided and 
that is of course an important distinction 
because after partition the person who 
makes the part payment or acknowledg- 
ment must be some one who has direct or 
implied authority to do so from the divided 
members. Ifitis proved that he has done 
80 as their agent or with their authority, 
then that will be sufficient, The original 
debt here was incurred by the managing 
member. If he had acknowledged the debt 
before partition, then clearly such ack- 
nowledgment would be binding on the 
other members of the family, and during the 
period of limitation, they would be equally 
bound to pay such a debt even after parti- 
tion; but in my opinion it is quite differ- 
ent where, bui for an acknowledgment 
after partition, the debt would be barred 
by limitation. Clause (b), sub-s. (3) to s. 21, 
Limitation Act, makes the position clear: 
sub-s. (3) is an amendment inserted by 
Act I of 1927 and cl. (b) reads as follows: 

“Where a liability has been incurred by, or on 
behalf, of a Hindu undivided family as such, an 
acknowledgment or payment made by, or by the 
duly authorized agent of, the manager of the 


family for the time being shall be deemed to have 
been made on behalf of the whole family," 


After a partition there is no undivided 
family and therefore no managing member 
of it; and unless there is authority to ack- 
nowledge the debt or make a part pay- 
ment, the other members of the family 
will not be hound by the acknowledgment 
or part payment of one member alone. 
This question was considered by Our- 
genven, J. in ©. R. P. No. 623 of 1933. 
There, there was a partition between thé 


(8) 10 L W 466: 54 Ind. Cas. 318; AIR 1920 Mad. 
352; (1919) M W N 797. 
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‘defendant and his brother and the suit 
which was upon a promissory note would 
have been barred against the defendant 
himself but for a part payment made after 
a partition. Curgenven, J. held that this 
payment being made after partilion was 
not made by the manager for the time 
being as required bys. 21 (3) (6), Limita- 
tion Act, and did not therefore save limi- 
tation against the defendant's brother. 
I am satisfied that this is the plain méan~ 
ing of the section and that Curgenven, J. 
took the correct view. The suit as against 
defendants Ncs. 2 and 3 here was barred by 
limitation and the lower Court's decree 
dismissing the suit against them with 
casis was ccrrect. This O. R. P. is, there- 
fore, dismissed 


ND Applization dismissed. 





LAHORE HIGH COURT 
Criminal Revision Petition No. 473 
of 1937 
July 6, 1937 
Braokur, J. 
ATA MUHAMMAD AND ANOTHER — 
PETITIONERS 
versus 
KHANUN AND OTHERS— RESPONDENTS 
Criminal Procedure Code (Act V of 1893), s. 439— 
Sentence, enhancement of—Petition by complainant 
—Sentence, if can be enhanced. h 
Although itis not the policy of the High Court 
to enhance sentences in criminal cases on a petition 
by a party, it is not an invariable rule. . 
Where a petition of the complainant for the en- 
hancement of the sentence of the accused was sup“ 
ported by the Orown Counsel under the instructions 
of the Crown, the High Court enhanced the sentence.. 
Or. R. P. from the order of the Additional 
Sessions Judge, Shahpur, at Sargodha, dated. 
February 25, 1937. 
Messrs. S. L. Puri and D. R. Sawhney, for. 
the Petitioners. 
Mr. M. Sleem, for the Respondents. 
Order. —Khanun, Awrangzeb, Ata Mu- 
hammad, Muhammad Hussain and Muham- 
mad Sharif, Awans of Khushab, were con- 
victed by the learned Additional Sessions 
Judge of Shahpur, under s. 325, Indian 
Penal Code, and sentenced to two years’ 
rigorous imprisonment each. Their appeal 
was dismissed by me on May 7 last, and 
the facts are given in full in my judgment - 
iu that case. Tne present petitio. 18 one 
by the complainants in th? case praying 
for enhancement of the senteace and notice 
init was issued by me on the day that I 
dismissed the appeal. Counsel for the 
convicts has raised one preliminary objec- 
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tion and that is thatitis not the policy of 
this Court to enhance sentences in criminal 
‘eases on a petition by a party. This is 
perfectly true, but it is not an invariable 
rule, and in this case, it is merely by chance 
that the order directing notice to issue to the 
respondents was written upon the revision 
petition put in by the complainants. Even 
if there had been no such revision, I would 
> have issued notice in this case, of my own 
motion, after hearing and deciding the 
appeal. 

It will be seen from the judgment in the 

appeal that the sentence of two years’ 
rigorous imprisonment inflicted on these 
appellants by the learned Additional 
Sessions Judge was inflicted by him in 
consequence of his finding that they.. had 
been acting in the exercise of their right 
of private defence and had only exceeded 
it. My finding on appeal after considera- 
tion of the circumstances was that there 
was no right-of private defence at all and 
that the attack by the appellants was 
unprovoked and‘brutal. On the findings 
to which Ihave come, the Local Govern- 
ment, if-so advised, could have put ina 
petition for the alteration of the conviction 
from s. 325 to that of a far more serious 
offence, and not merely for enhancement of 
sentence. The Crown has not taken this 
action but has instructed the Crown 
Counsel to appear and support the petition 
for enhancement of sentence. The learned 
Counsel for the convicts has also argued 
before me that as there has been no 
Government appeal or petition with regard 
to the actual conviction, that should be 
considered as finally settled and the accused 
should be regarded as having been ac- 
quitted of any offence. under s. 304 or 
s. 302 and merely guilty under s. 325. He 
proceeded to argue that that being so, I 
should not be influenced in assessing the 
sentences by any consideration that the 
accused would have been liable to sen- 
tences such as transportation for life under 
s: 304 or even the capital sentence under 
s. 302, and that, therefore, I should not au- 
tfomatically pass the maximum sentence 
under s. 325. There is some force in this 
argument and I will certainly bear it in 
mind in assessing the sentences which I 
intend to inflict. 

The third argument by the learned 
Counsel for the convicts was that as the 
evidence is not clear in this case as to 
which of the petitioners inflicted which 
particular injuries, they could only be 
punished under 8.325 in consequence of 
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their constructive liability under s 149. 
On the other hand it cannot be denied that 
the act of the appellants was unprovoked, 
brutal and merciless. The medical evi- 
dence shows that no fewer than 70 injuries 
Were inflicted by them on the unfortunate 
prosecution party, that many. of these 
injuries were grievous and that two of their 
victims actually died. Itis also perfectly 
obvious that if the learned Sessions Judge 
had not been misled by his erroneous find- 
ing that a right of private defence 
accrued to the convicts, he himself 
would have passed a very much heavier 
sentence than that which he hes passed. 
For these reasons I accept the petition and 
enhance the sentence of each of the five 
convicts to six years’ rigorous imprison- 
ment. ‘ 
8. Sentences enhanced. 





SIND JUDICIAL COMMISSIONER’S 
COURT 


Criminal Bail Application No, 280 of 1937 
Septemper 23, 1937. 
Rupecaanp, AG. J. O. 
AND Lop), J. 
TAHILRAM KHANCHAND—AepLicant 
versus 
EMPEROR—Opposite PARTY. 

.Criminal Procedure Code (Act V of 1898), ss. 491, 
83—Jurisdiction—Nasirabad outside British India— 
Warrant by Nasirabad Magistrate under s. 83, tf can 
be executed in British India—Proceedings, whether 
can * quashed under s. 491, if such warrant is xe- 
cuted. 

Nasirabad lies outside British India &nd so. a 
warrant of arrest of a person residing in British 
India cannot be issued by a Nasirabad Magistrate 
as he has no jurisdiction to do so, Such warrant, 
if issued, cannot be executed in British India, and 
ifit is executed, the proceedings can be quashed by 
the High Oourt under s. 491, Oriminal Procedure 
Code, Dev Samaj Council, Lahore v. Amritlal Motilal 
(1) and A, W. Goulter v. Emperor (2), relied on, 

Or. B. App. against an order of the Ad- 
ditional District Magistrate, Karachi. 

Mr. Dingomal Narainsing, for the Ap- 
plicant. 

Mr. Partabari D. Punwani, Advocate- 
General, for the Crown. 

Rupchand, Ag. J. C.—This,is an 
application by one Tahilram Khanchand 
who has been arrested under the orders of 
the Additional District Magistrate, Kara- 
chi. It appears that the learned Additional 
District Magistrate has purported to act 
under the provisions of s. 86, Criminal 
Procedure Code, on the strength of a war- 
rant issued by the First Class Magistrates 
Nasirabad, and sent to him for being 
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®xecuted. The applicant has come to us for 
kelief both under the provisions of ss. 491 
and 498, Criminal Procedure Code. The 
proper section, however, which applies in 
Khe circumstances of the present case is 
3 491, Criminal Procedure Code. 

It is contended on. behalf of the appli- 
zant that Nasirabad is outside the limits 
f. British India and that, therefore, the 
irst Class Magistrate, Nasirabad, had no 
Kurisdiction to. issue a warrant ander 8. 83, 
Jriminal Procedure Code, for the arrest of 
he applicant who is residing in British 
ndia and that being so, the learned Ad- 
ditional District Magistrate had no juris- 
Niction to enforce that warrant. In sup- 
sort of this contention our attention has 
een invited to the agreement between 
lis Highness the Khan of Kalat and the 
šritish Government printed at p. 225 of 
Tol. ll of Aitchison’s “Treaties, Engage- 
ments and Sanads” which shows that 
Jasirabad belongs to His Highness the 
Khan of Kalat and that it has been handed 
ver for being managed bv the officers of the 
kritish Government on certain terms and con- 
itions mentioned therein. This is also clear 
«om p. 1 of Vol. 1 (Edn. 4) of British Enact- 
1euts in Force in Indian State,” and 
«om p. 317 of the Imperial Guzerteer of 
mdia, Vol. 6. In Dev Samaj Council, 
“hore v. Amritlal Motilal (1) this Court 
ad to consider whether Quetta which was 
«ased to the British Government formed 
ek of British Indiaand atp. GL* it is 
wid ; 

“We are also of the opinion that Quetta does not 
rm part of British India as defined in s. 3, 
sneral Olauses Act. This part of the territory 
8 been permanently leased to the British Crown: 
e Imperial Gazetteer, Vol. 6, page 227, and 
itchison’s Treaties, Vol. 9, page 399. That being 
, this part of the territory is not within the 
minion of His Majesty the King-Emperor, and 
‘hough every function of administration is exercised 

the Viceroy in virtue of the authority transferred 

the British Orown under the lease, it does not 
amply with one of the two essentials of the defini- 

n and does not, therefore, form part of British 

lia. It is what is known as an ‘Ad- 


«istered Area’: sve Halsbury's Laws of England, 
1, 10, para. 1021.” 


The grounds on which this decision is 
„sed apply equally to Nasirabad. We 
ve observed that although the warrant 
issued by the First Class Magistrate, 
msirabad, it hears a seal which has the 
‘rds “Magistrste, First Class, Nasirabad 
«d Jhatpet.” But that makes no differ- 
3e because Jhatpat is a part of Nasirabad 
4) 28 S LR 54; 155 Ind, Cas. 677; AIR 1934 Sind 
;7RS8200, 
Wage of 288. L, R—[Ed.] 
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District. This 1s ciear from the note in 
ths Imperial Gazetteer of India at p. 317, 
where it is said : 

“Of these the direcily administered areas cover 
37,216 squaro miles, comprising the Quetta Tahsil, 
the Bolan Pass District, and the Nushki and 
Nasirabad Tahsils, allof which have bsen leased 
from the Khan of Kalat; the lands occupied by 
the Railway from Jhatpat_ to Mithri, Nari to 
Spintangi and Spezand to Sorosham; the Chagai 
and Western Sinjrani country; and the whole of 
the Zhob and Loralai Agencies, except the Duki 
Tahsil in the latter.” ; 

As Nasirabad and Jhatpat are outside 
British India, the presence of the applicant 
could be secured by the learned First Olass 
Magistrate, Nasirabad, by resort to pro- 
ceedings under the Extradition Act XV of 
1903 and not by the issue of a warrant 
under s. 83, Criminal Procedure Code. 
That being so, s. 491, Criminal Procedure 
Code, gives us jurisdiction to quash the 
proceedings taken by the Additional Dis- 
trict Magistrate, Karachi, on the strength 
of the warrant issued under s. 83 by the 
Nasirabad Oourt This is clear from tbe 
case in A. W. Goulter v. Emperur (2) at 
p. 62*, where it is said : a 

“The case in Jamna v. Emperor (3) is to the 
same effect It was held there that if the authority 
issuing the warrant is a legitimate authority bind- 
ing on the officer complying with it, he is bound 
to obey the order of that authority and the Court 
cannot interfere. The Court can, however, see that 
there is no patent defect visible in the authority 
by which the person having custody detains any 
person.” 


We find that there is a patent defect 
visible in the warrant under which the 
applicant is being detained in custody, that 
isto say, the warrant purports to have 
been issued under the provisions of the 
Criminal Procedure Oode by a Court which 
is outside British India and, therefore, it 
could not be executed by the learned Addi- 
tional District Magistrate, Karachi. We 
accordingly set aside the proceedings which 
have been taken in pursuance of this 
warrant and direct that the applicant be 
set at liberty and his bail boad stand 
cancelled. 

S. Application allowed. 


(2) 295 LR 60; 160 Ind. Cas. 115; AIR 1935 
Sind 244; (1935) Or. Cas, 1307; 37 Or. L J 312,8 R 8 
120. ; 

13) 20S L R 128; 91 Ind. Cas. 69; AIR 1926 . 
Sind 126; 27 Cr. L J 37. i 

*Page of 29 8. L. R.—[f6d.] 








324 MUHAMMAD SADIQ V. 
l LAHORE HIGH COURT 
_ Oriminal Revision Petition No. 1028 of 
: 1937 
October 7, 1937 
COLDSTREAM. J. 
MUHAMMAD SADIQ—PETITIONER 
versus 
EMPEROR— Opposites Party 

Criminal Procedure Code (Act V of 1898), ss. 190 
(1) Cc), 191—Charge-sheet against person at instance 
of Magistrate—Cognizance by Magistrate on such 
charge-sheet— His action, if comes under s. 190 (1) 
(b) or .e)—S. 191, applicability—Non-compliance with 
s. 191, if vitiates trial. 

Where a charge-sheet is filed against any person 
at the instance ofa Magistrate and the Magistrate ` 
takes cognizance on such charge-sheet, though ap- 
parently the case is taken cognizance of on a-Police 
report, and as such, technically comes under s. 190 
(1) (b), Criminal Procedure Code, the Magistrate 
being the real originator of the proceedings, his 
action practically comes under s, 190 (1) (c), and as 
such, the principles of s. 191 must be applied. He 
is not, therefore, competent to try that case and the 
accused is entitled to have the case transferred to 
gome other Magistrate. Failure on the part of the 
Magistrate to apply the principle of s, 191 vitiates 
the whole proceedings in his Court. 


Cr. R. P. from an order of the Sessions 
Judge, Sialkot, dated July 13, 1937. 


Facts.—_Musammat Umat-ul Hussain 
brought a complaint under s. 107, Criminal 
Procedure Code, against one Muhammad, 
Ramzan, a resident ofSialkot,on May 6, 
1937, in the Court of Pir Mubarik Ali, 
Magistrate, First Class. The Magistrate 
after recording the statement of the 
complainant on May 7, 1937, dismissed her 
complaint, but according to the allegations 
made inthe present petition, directed the 
Naib Court toring up the Police as the 
girl, in his opinion, appeared to be a minor, 
The present accused, while the statement 
of the girl was being recorded, was sitting 
in the verandah of the Court-room of the 
Magistrate and was called in. The Magis- 
trate told the Sub-Inspector of Police on 
hia arrival there that the girl and Muham- 
mad Sadiq, the present petitioner, be 
taken into custody and their case be 
investigated and proper action be taken 
therein. As a result of that direction 
the girl and the accused Muhammad Sadiq 
were taken to the City Police Station 
and after the statement of the girl was 
recorded, a case under ss. 363, 366, 368, 
376 and 343, Penal Code, was registered 
against the accused. He was produced 
eventually before the said Magistrate for 
trial. The trial commenced in the Court 
of the learned Magistrate when an appli- 
cation was made to this Court that as the 
prosecution of the accused was initiated 
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at tLe instance of the Magistrate and he 
had not complied with the provisions of 
8. 19), Criminal Procedure Code, conse- 
quently the trial was bad inlaw and the 
High Court be moved to quash the proceed- 
ings and to direct the re-trial of the 
accused by some other competent Magis- 
trate or some other proper order which 
the High Comt deems fit be passed in the 
present case. A notice was issued to 
the Crown Counsel, who did not appear 
before me to oppose the present petition. 

Grounds.—Now it is a fact that the 
Proceedings against the accused started at 
the instance of the Magistrate,and conse- 
quently the Magistrate did act under the 
provisions of s. 190, Para. 1, cl. (c), which is 
to the effect : 

“Upon information received from any person 


other than a Police Officer, or upon his own 
knowledge or suspicion that such offence has been 


committed.” ; 

There is no denial ofthe fact that the 
learned Magistrate, when he recorded the 
statement of Musammat Umat-ul-Hussain; 
in the complaint under s. 107, Criminal 
Procedure Code, entertained suspicion of an 
offence having been committed by the 
present accused as the girl appeared to the 
learned Magistrate tobea minor. Under 
these circumstances it was incumbent on 
the learned Magistrate to comply with the 
provisions of s, 191, Crimina] Procedure 
Code. Failure on his part tocomply with 
the provisions of the said section undoubt- 
edly vitiated the trial in the Court of the 
said Magistrate. Thereare a number of 
authorities in support of this proposition; 
e. g. on p. 99l of the Criminal Procedure 
Oòde by Chitaley, Vol. 1, it was ob: 
served ; 

“Moreover, when a charge 
any person at the instance of 
the latter takes cognizance on 
though apparently the caseie taken cognizancé óf 
ona Police report the Magistrate being the real 
originator of the proceedings is not competent to try 
the case....., . and the accused is entitled to have the 
case transferred to some other Magistrate.” 

Crown v. Jumman (1), Bodha v. Emperor; 
59 Ind. Cas. 384 (2) and Chander Sen v 
Emperor, 73 Ind. Cas. 976 - (3) lays down 
the same proposition. I “am, therefore, 
of the opinion thatthe failure on the part 
of the learned Magistrate tocomply with 
the provisions of s. 191 in the present case 
vitiated the entire proceedings in his 
Court and I therefore send up the case to» 

(1) 116 P L R1903. 

(2) 59 Ind. Cas, 384; A I R 1921 Leh, 235; 16 P L 
R1921; 22 Cr. L J 96, X 

(3) 73 Ind. Cas. 576; A IR 1923 All, 383; 240r. ù J 
656; 21 A L J 89. 


sheet is filed against 
the Magistrate, siid 
such charge sheet 
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the Hon'ble the High Court with the 
recommendations thatthe proceedings in 
the Court of the said Magistrate be 
quashed and are-trial by another Magistrate 
be ordered. The petitioner being in 
judicial lock-up, it is desirable that he 
should be let on bail pending the decision 
by the High Court. 1, therefore, admit him 
on bail of Rs. 2,000 with one surety of the 
like amount. The bail shall be furnished 
by the accused inthe Court of the Magis- 
trate. . 

Mr. Hem Raj Mahajan, for the Advocate- 
General, for the Crown. 


Order. - Technically no doubt the 
Magistrate took cognizance on a Police 
chalan as is urged by Crown Counsel who 
opposes this petition, that is to say the 
case was one within s. 190 (1) (b), Criminal 
Procedure Code. It is not shown where the 
learned Sessions Judge has got the infor- 
mation that the. Magistrate ordered the 
Police to take the petitioner into custody. 
The allegation of Mr. Hem Raj, Advocate, 
is that the Magistrate ordered the Police 
to investigate, and if any cognizable offence 
was discovered, to takelegal action. At the 
same time it seems clear that the action 
of the Magistrate practically amounted 
to his taking cognizance under s. 190 (1) 
(c). I think it proper to apply the principle 
ofs. 191 and I accordingly accept the 
recommendation of the Sessions Judge, 
quash the proceedings and order re-trial 
by another Magistrate to be selected by 
the District Magistrate. 

8. Re-trial ordered. 


SIND JUDICIAL ‘COMMISSICNER'’S 
a COURT | 
Oriminal Revision Application No. 120 of 
1937 
July 23, 1937 
RUPCHAND, AG. J. C. AND” Lop, J. 
MINHO Wd. MOHANO—Aoovssp 
VETSUS 
EMPEROR—Responpaent 

Sind Frontier Regulation (III of 1892) sz 8,12, 13— 
5, 13, if reptignant to general provisions of Regulation 
Ss. 8, 12 and 13; are reconcilable—Public Prosocu- 
or if can withdraw case from Sessions Court after 
rial has begun—Offence punishable with death or 
ransportation for life—Trial, when commences— 
“nterpretation of Statutes— Section to be construed 
witerally unless it is repugnant to general purpose 
f Act or other section cuts down its meaning— 

Warginal note, value of, in interpreting section.’ 
There is nothing in the Sind Frontier Regulation 
hich shows that s. 13 of the Regulation is repugnant 
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to its general purview. There is also nothing in s, 12 
or any other section which cuts down the meaning of 
the very wide words intentionally used by the Legis- 
lature ins. 13. Sections 12 and 13 must be read’ 
along with and in the light of s,8 which is the 
general section empowering the Commissioner in 
Sind and the District Magistrate to refer cases to 
a Council of Elders. Section 8 puts no limitation 
of time within which such powers may be ex- 
ercised, this power may be exercised before a case 
is challaned in Oourt. or it may be exercised 
before the case is sent up to the Sessions Court, 
or it may be exercised after the trial of such a 
case has commenced in that Oourt. All ths three 
sections are easily reconcilable in the manner 
referred to above. That being so, there is no 
reason why the very wide words of s. 13 should 
not receive their full and proper meaning. 

A Public Prosecutor can, therefore, withdraw a 
ease from the Sessions Court, even after its trial 
has begun but before an order of conviction or 
acquittal has been passed in order to refer it to 
the Oouncil of Elders under s. 13. 

Where an accused person is charged with an offence 
punishable with death or transportation for life,- 
his trial really commences when the case is pro- 
ceeded with in the Sessions Court. The inquiry 
before the Committing Magistrate is of a prelimi- 
nary nature and therefore there could be no: 
objection to the case being referred to a Council 
nt Elders without moving the Oourt to stay its 
and, 

It is a cardinal rule of construction that a section 
of a statute must be construed literally unless 
the section itself is repugnant to the general 
purpose of the Act, aud there is some other 
section which cuts down its meaning. Nuth v. 
Ramplin (1), referred to. 

A marginal note is of no valu3 in interpreting 
a section. Claydon v.4Green (2), referred to. 


Mr. D. N, O'Sullivan, as Amicus Curie 
for the Accused. 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 


Rupchand, Ag. J. C.—The accused 
Minho, widow of Mohano was being 
tried before the Additional Sessions Judge 
of Sukkur for an offence punishable under 
s. 302, Indian Penal Code. After three 
witnesses were examined in the Sessions 
Court, the learned Public Prosecutor applied 
for an adjournment of the case stating that 
he intended to move the District Magistrate 
to permit him to withdraw the case from’ 
the Sessions Court so that it may be referred 
to the Council of Elders for decision under 
the provisions of the Sind Frontier Regula- 
tion (II of 1892). The case was adjourned 
and at the adjourned hearing, the learned 
Public Prosecutor applied for withdrawal of 
the proceedings under the provisions of 
s. 13 of that Act. The learned Judge accord- 
ingly passed an order under cl. :2) of 
that section staying the proceedings go 
ag to enable the District Magistrate to 
refer the case to the Council of Elders. 
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In the Sessions Court, the accused was 
represented- by a pauper Pleader and he 
objected to the passing of the order under 
cl. (2). His ccntention was that s. 13 
was cortrolled bys. 12 and that the case 
could not be withdrawn from tbe Ses- 
sions Court if the Commissioner in Sind 
or the District Magistrate, as the case 
may be, exercised his discretion to refer 
the case to a Council of Elders before the 
trial in that Court had commenced, al- 
though the case might actually be with- 
drawn after the trial had commenced. On 
that ground, he prayed that the case of 
the accused be referred to this Court in its 
revisional jurisdiction for decision upon 
that point and this hag been done. At 
our request Mr. O'Sullivan has argued the 
case on behalf of the accused as amicus 
Gurit, We have carefully considered the 
able arguments advanced by him. We 
are, however, of the opinion that the order 
passed by the learned Additional Sessions 
Judge was perfectly correct and should be 
maintained. Section 13 of the Regulation 
reads as follows: 

“(1), In any trial before a Court of Session the 
P. P. may, when instructed in writing in that behalf 
by the (ommissioner, Sind or the District Magis- 
trate at ány time before the order of conviction or 
acquittal has been made with respect to any accused 
person, withdraw from the prosecution of that person 
in order that the case may be referred toa Oouncil 
‘of Elders. (2) The Sessions Judge shall thereupon 
stay proceedings with respect to that person and 
the District Magistrate shall refer the case to a 
Council of Elders. (3) A person in respect of whom 
the Judge has stayed proceedings under the section 
shall not be liable-to be tried again before Court 
of any of the classes mentioned in s. 6, Oriminal 
Procedure Code, either for the same offence or on 
the same facts for any other offence. 

There can be no doubt that this section 
is couched in the widest terms and permits 
the Public Prosecutor to withdraw from 
the prosecution of an accused person at 
any time before an order of conviction or 
acquittal has been passed in respect of 
such person. The learned Advocate has 
urged that this section is controlled by 
the provisions of s. 12 of the Regulation. 
That section reads as follows: 

“The powers conferred by s, 1 on the Commissioner 
in Sind and the District Magistrate may be ex- 
ercised by them respectively in cases committed to 
the Court of Session at any time before the trial 
before that Court has commenced, and in cases 
pending before any Court inferior to the Oourt of 


Session at any time before an order of committal 
tothe Court of Session has been made”. 


The learned Advocate has laid consider- 
able stress on the marginal note of that 
section which reads : “Time for exercising 
power of reference to Council of Elders,” 
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And he has contended that the words: 
‘may he exercised’ in s 12 mean ‘shall be’ 
exere'sed. Now it is a cardinal rule of: 
cops‘ruction that a section of a statute, 
must be construed literally unless (1) tke 
section itself is repungnant to the general. 
purpose of the Act, and (2) there is some 
other section which cuts down its meaning 
see the observations of Jessel. M. R. in 
Nuth v. Ramplin (1), at p. 25:4. There 
can be no doubt that there is nothing in 
the statute itself which shows thats. 13 
is repugnant to its general purview. . The 
object of enacting this statute was to pre-' 
vent blood-feuds, and bring about peace 
between the parties concerned There is- 
also nothing in s. 12 or any other sec:ion, 
which cuts down the meaning of the very, 
wide words intentionally used by the 
Legislature in s. 13. With regard to. tke: 
marginal note relied upon by the learned: 
Advocate, it is sufficient to observe that a 
marginal note is of no value in interpreting 
a section. As pointed out by Bovill, ©. J. 
in Claydon v. Green (2), at p. 230T : 

“Indeed it is difficult to see how the marginal. 
notes could ever be used in the construction of 


Acts of Parliament seeing they are ‘not put there 
by the Legislature or assented to by them." 


The argument that the words ‘may be. 
exercised’ should be interpreted as ‘shall 
be exercised’ is also not well-founded. 
Sections 12 and 13 must be read alcng with 
and in the light of s. 8 which is the general: 
section empowering the Commissioner in. 
Sind and the District Magistrate to refer 
cases to a Oouncil of Elders. It provides 
that if in their opinion it is inexpedient 
that the question of the guilt or innocent 
of any person or persons accused of any 
offence punishable under the Penal Code 
with death or transporation for lifo or of 
any of several persons so accused should 
be tried by a VOourt of Session, they may 
refer the question to the decision of a 
Council of Elders. This section puts no 
limitation of time within which such powers 
may be exercised. 

Now this power may be exercised before 
a case is challaned in Court, orit may be 
exercised before the case is sent up to tke 
Sessions Court, or it may be exercised- 
after the trial of such a case has com- 
menced in that Court. The Regulation jom 
silent with regard to what is to happen if 
the District Magistrate exercises his dis- 

ad) (1882)8 Q B D 247;51 LJ QB 177; 30 WR 
346; 46 J P 692. 

(2) (1868) 37 LJ O P 228; 3 OP 511, 18 L T 607; 15 
WR 1116. 








*Page of (1862) 8 Q. B. D.. [Bd] 
Page of (1868) 37 L, J. O. P.—[Bd,] 
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cretion of referring a case to the Council 
of Elders before it is challaned, and the 
Yeason is obvious. It is hardiy arguable 
that if orders are passed referring the case 
of an accused person to a Council of Elders, 
the accused will be sent up to a Magis- 
trate. But where a case was ‘sent up be- 
fore a Magistrate or was committed to the 
Court of Session but no trial had com- 
menced in that Court, it was necessary for 
the Legislature to make provision em- 
powering the’ Commissioner in Sind and 
the District Magistrate to refer the case 
to a Council of Elders. Section 12 was 
evidently intended to empower a reference 
to the Council of Elders without the 
Court seised of the case being moved to 
stay its hand, the order of reference 
operating as a har to further proceedings 
in Court. In this connection it is to be 
remembered that where an accused person 
is charged with an offence punishable 
with death or transporatation for life, his 
trial really commences when the case is 
proceeded with in the Sessions Court. The 
inquiry bsfore the Oommitting Magistrate 
is of a preliminary nature and therefore 
there could be no objection to the case 


being referred to a Council of Elders 
without moving the Court to stay 
its hind. 


Where, however, the trial of an accused 
person had commenced in the Court of 
Session, it was intended that before such 
a case was referred to a Council of Elders 
the Sessions Court should be moved to 
stay its hand. And it is for that purpose 
that s. 13 appears to have been enacted. 
All ‘the three sections are easily re- 
concilable in the manner referred to above. 
That being so, there is no reason why the 
very wide words of s. 13 should not re- 
ceive their full and proper meaning. As 
the order of the learned Judge can ba 
upheld. upon the above considerations, it is 
not necessary for us to go into the further 
question whether we have power to revise 
an crder passed by the Sessions 
in pursuance of the 


Regulation. We accordingly reject this 
applicatign. 
s. Application rejected, 
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LAHORE HIGH COURT 

Lettars Patent Appeal No. 77 of 1936 

July 16, 1936 
Tek OHAND AND DaALIP SINGH, JJ. 

CHHITTAR AND OTHERS -DEFENDANTS 

APPELLANTS 
vereus 
UDE SINGH AND ANOTAER—RESPONDENTS. 

Co-sharers—Adverse possession—In considering 
source of possession two alternatives to Court open, 
one lawful ond other unlawful —It should be refer- 
red to lawful source—Held, on facts, that co-sharer, 
in absence of overt act, was not in adverse possession 
of land belonging to other co-sharer. 

Possession should always be referred to a lawful. 
source rather than to an unlawful source, where two | 
alternatives are open to the Court. 

Where a co-sharer obtains an exclusive possession 
of the land belonging to the other co-sharer who is 
a widow and pays the land revenue for tho same, 
but the widow's title is allalong recognized, and 
in the revenue records she is shown as 2 co-sharer 
and where after her death her share is mutated 
among all the co-sharers including the one in pusses- 
sion, the possession of the latter, in the absence of 
any overt act on his part showing adverse posses- 
sion, cannot be held to have been adverse and all 
the reversioners of the widow are entitled to suc- 
ceed to her share on her death. Ahmad Bibi v. 
Shamas Din (1), Muhammad Bakhsh v. Fateh 
Muhammad (2) and Hardit Singh v. Gurmukh Singh 
(3), relied on ; 

L. P. A. from the decree of Jai Lal, J., 
dated March 13, 1936, reported as 167 Ind, 
Cas. 473. 

Mr, S. L. Puri for Mr. M. L. Puri, for the 
Appellants 

Messrs. Achhru Rim und Asa Ram Ag- 
garwıl. for the Respondents. 


Dalip Singh, J.—The facts of this case 
are given at length in the judgment of 
the learned District Judge and in the 
judgment of the learned Judge of this 
Court sitting in Single Bench. They need 
not be recapitulated here at length. The 
pedigree-table of the parties is given in 
the judgment of the learned District Judge 
and it appears from it that one Chhajju 
was the common ancestor of the parties. 
He had four sons, Ram Saran, Rai Ohand, 
Bishan Chand and Kishan Ohand. The 
branch of Bishan Chand appears to have 
separated from the other three branches, 
which remained joint. In 1852 the land 
in dispute was shown as jointly owned by 
the branch of Ram Saran, the branch of 
Rai Chand and the branch of Kishan 
Chand. In 18:2 the share of the branch 
of Rai Chand is shown as in pos3ession of 
the branch of Kishan Chand. Sometime 
after this in 1884 the branch of Ram Saran 
separated their share. The branch of 
Kishan Chand was shown as holding pos- 
session hoth of their own share as well ag 
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the sharé of the branch of Rai Chand. The 
ownership, however, is shown as belonging 
to the branch of Kishan Chand and tle 
branch of Rai Chand in equal shares, the 
branch of Rai Chand being represented by 
Musammat Barwalo, widow of Rai Chand’s 
sen Sansar Chand. In 1889 the three sons 
of Kishan Cand partitioned the entire 
prceperty between themselves, Musammat 
Barwalo’s name continuing to be shown as 
a co-sharer with each of the branches of 
the three sons of Kishan Chand. In 1906 
Musammat Barwalo died and ker share 
was mutated equally between the branch 
of Ram Saran, the branch of Bishan Chand, 
and the branch of Kishan Chand. The 
question now arising in the three appeals 
is whether the branch of Kishan Chand 
had by adverse possession, or otherwise, 
obtained a title to tLe share that was 
entered in 1906 as belonging to Musammat 
Barwalo. Three suits raise this identical 
point. One Court—the Couri of the Assistant 
Collector acting as a Civil Court in parti- 
tion proceedings held that the branch of 
Kishan Chand had acquired title to the 
share of Musammat Barwalo. 

The learned Subordinate Judge in two 
other declaratory suits held that the branch 
of Kishan Chand had not acquired title 
to the land of Musammat Barwalo. On 
appeal, the learned District Judge 
upheld the order of the learned Suobrdi- 
nate Judge and set aside the order of the 
learned Assistant Collector. Three second 
appeals were taken to this Oourt and the 


learned Judge held that the branch of 


Kishan Ohand had acquired title to the 
share of Musammat Barwalo by adverse 
possession which ccmmenced at any rate 
in 1906 on the death of Musammat Barwalo. 
The learned Judge did not decide the 
contention which appears to have been 
raised before him that the branch of Kishan 


Chand was also holding adversely to Musam- ` 


mat RBarwalo during her lifetime. The 
present three appeals are from the decision 
of the learned Judge in Single Bench. 
holding that the branch of Kishan Chand 
had acquired title to the share of Musammat 
Barwalo. 

So far as appears from the judgment of 
the learned Judge, it would seem that he 
held that the possession of the branch of 
Kishan Chand was adverse after 1906, 
n: mely, the date of the death of Masammat 
Barwalo, because a.though they were co- 
siarers with Musammat Barwalo originally, 
they were in possession of her share. 
therefore, their possession after the death 
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of Musammat Barwalo could not be con™ 
sidered as possession on behalf of all the’ 
co-heirs of Musammat Barwalo. The ordinary _ 
rule about the possession of co-sharers did’ 
not apply because the co-sharer in ques- 
tion, namely, the branch of Kishan Chand, 
had not entered into possession after the 
death of Musammat Barwalo, but was 
already in possession of the share of Musan- 
mat Rarwalo. This proposition is held to 
be justified on the analogy ofthe heirs of 
a Muhammadan. Itis stated that the pos- 
session of one co-heir of a Muhammadar ' 
is not on behalf of his co sharers. Neither 
of these propositions has been supported by ’ 
the learned Counsel for the respondent who 
concedes that these propositions are not 
justified in law. : 
I agree with the position taken up by. 
the learned Counsel for the respondent on 
this point aud it is unnecessary to discuss 
the matter further than to referto Ahmad 
Bibi v. Shamas Din (1) and Muhammad 
Baksh v. Fateh Muhammad (2), and to the 
well-known proposition laid down in the 
Privy Oouncil ruling, Hardit Singh v. 
Gurmukh Singh (3) that possession should 
always be referred to a lawful source 
rather than to an unlawful source, where ` 
two alternatives ate open to the Court. : 
The learned Counsel for the respondent 
has contended, however, that the branch 
of Kishan Chand was holding adversely ' 
to Musammat Barwalo. He seeks to estab- 
lish this by relying on the fact that in 
1883 Musammat Barwalo was shown as- 
ghair qabiz after a mutation enquiry, that 
the branch of Kishan Chand continued in 
exclusive possession of her share paying 
the land revenue for the same and in 1889 - 
it partitioned the entire property without 
reference to Musammat Barwalo. None of 
these points, tomy mind, prove any overt 
act or adverse possession to Musammat 
Barwalo. The entry of the mutation in 1883 : 
showing Musammat Barwalo as ghair qabiz' 
was not repeated and might merely be the! 
recognition of the fact that the co-sharer, : 
Musammut Barwalo, was not in actual -pos- - 
session of hershare. In the partition of 
1889, as already stated, the title of Musam-.-: 
mat Barwalo was recognized. No reference 
could be made to her possession because 


(1) 10 Lah. 842; 109 Ind. Oas. 658; A I R 1929 Lah 
5 


(2) 10 Lah. 849; 118 Ind. Oas. 905; A IR 1929 
Lah. 464: 31 PLR 179; Ind. Rul. (1929) Lah, 825. 

(3) 64 PR 1918; 47 Ind. Oas. 626; AIR 1918P O 
1; 58 PW R 1918; 24M LT 389; 28 OL J 437: 
20 Bom. L R 1064; (919) MW N1;9L W123;1 © 
PLR@Os8PO) 
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she did not baye actual possession. There- 
fore, no adverse possession can be held 
to be established against her. 

The learned Counsel also contended that 
ouster was established after 1906, because 
in 1919 the branch of Kishan Chand had 
a Jamabandi entry corrected, which showed 
-that all the cosharers paid the land 
revenue into one showing that they alone 
paid the land revenue. This again is not 
a denial of right but the assertion of a 
fact. Icanhot see that any ouster follows 
therefrom. 

As a result, I would accept all the three 
appeals and restore the decrees of the 
learned District Judge. I would leave tbe 
parties to bear their own costis throughout 
in each case. 

Tek Chand, J.—I agree. 

D.- Appeals allowed. 


NAGPUR HIGH COURT 
, Full Bench 
O.vil Revision Application No. 773 
of 1937 
October 26, 1937 
Stong, O. J., Bosu anv Diary, JJ. 
BALAJI DHUMNAJI KOSHTI 
—APPELLANT 
versus 
Musam mat MUKTA BAI— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 115— 
Court-fees—Order rejecting memo. of appeal for want 
of sufficient stamp—Appeal, if lies—Revision, com- 
petency of—Interpretation of Statues—Law cannot 
e misapplied to avoid injustice, 

An order rejecting a memorandum of appeal be- 
cause iteis insufficiently stamped is not appeal- 
able, It does not fall within the definition of a 
decree given in s. 2 (2) Oivil Procedure Code, 
and has not been made appealable ag an order 
under O. XLII. But an order demanding addi- 
tional court-fees on a memorandum of appeal is 
always revisable but one accepting the court-fees 
paid is not revisable because then there is no re- 
fusal to proceed with the appeal and because juris- 
diction is not then affected nor is the other side 
damnified. Nathu Ratan Singh v. Ratan Singh (4), 
partly dissented from. [p. 330, col 2; p. 333, col. L] 

(Case-law reviewed.] 


Courts cannot misapply the law in order to avoid’ 


injustice or inconvenience but if there is a loophole 
of escape from an intolerable situation, it certainly 
behoves it to find it. [p. 331, col. 1.] 


O. R. App. from an order of the Court of 
the District Judge, Nagpur, dated October 
21, 1936, in ©. A. No. 13-A of 1935, con- 
firming the order of the Court of the First 
Sub-Judge, Second Class, Nagpur, dated 
Toray 13, 1936, in Civil Suit No. 132 of 


Order.—This reference arises out of a 
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suit f-r partition. The plaint was proporly 
stamped and the case heard and decided. 
From the resulting decree an appeal wus 
filed. The memorandum of appeal was 
stamped with Rs. 15 the relief being re- 
garded as incapable of valuation. The 
Appellate Judge considered that court-fees 
were payable ad valorem and decided that 
Rs. 245 was the proper stamp. He, there- 
fore, gave the appellants time to pay the 
balance. The appellant paid part of the 
balance within the time allowed and asked 
for time to pay the rest. His request was 
granted but ashe did not pay up within 
the extended time allowed, his memorandum 
of appeal was rejected. 

From that order an appeal was fled to 
this Court and the subject-matter of this 
appeal was valued at Rs. 260. This is a 
mistake. The figure the appellant really 
had in mind was Rs. 230, that is to say, 
the difference between the Rs. 245 de- 
manded by the Appellate Court and the 
Rs. 15 actually pa‘d, but he affixed a court- 
fee label of Rs. 4 only. The office 
objected and the matler was referred to 
the Taxing Judge who, in turn, referred 
the questions to a Full Bench. 

The questions involved here have had a 
chequered career in these Provinces. Differ- 
ent Judges have taken different views and 
the matter was once referred to a Full. 
Bench of the Judicial Commissioner's Court 
in First Appeal No. 143 of 1934. The 
question before them was not quite the same 
as the one Lere because in the case before 
them the plaint was rejected and not a 
memorandum of appeal as here. The suit 
there had been instituted on a 10 rupee 
stamp and the first Court demanded 
Rs. 745. The appeal lay tothe Judicial 
Commissioner's Court and the memorandum 
of appeal there was also stamped with 
Rs. 10. The Fall Bench decided by a 
majority of two Judges to one that the 
court-fees in appeal were payable ad valo- 
rem on the subject-matter of the suit and 
not merely on the difference between the 
fees paid and the amount demanded, that 
is to say, they held that the same court-fce 
is payable on the appeal as on the plaint. 
But they «lso held that it was impossible 
to determine what the subject-matter of 
the suit was until the appeal had been 
heard on the merits. Therefore, they 
crdered the appeal to continue on the 
Rs. 10 paid and pointed out that if the ap- 
peal was successful, then the suit would 
continue without payment of further court- 
fees, but if it failed, then it would be open 
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to the appellant to file a fresh suiton pay- 
ment of Rs. 745. The implication was of 
course that if the appeal failed, then it 
followed that the order of the First Court 
demanding an additional Rs. 735 was right 
and ifit wasnct complied with within the 
time allowed, the order rejecting the plaint 
would not be open to further challenge. 

It was assumed by Taxing Judge 
(Bose, J.,) in his order of reference that 
the present case was similar because he 
assumed that there was no difference for 
these purposes between a plaint and a 
memorandum of appeal. This we think 
is wrong although there are alarge number 
of rulings collected.at page 44 of Volume 1 
of Chitaley’s Civil Procedure Code, which 
take that view. 

Our reasons are given in a provisional 
order which we made at a previous hear- 
ing when we thought the matter required re- 
consideration. For the sale of convenience 


we produce them here: 

“Under the provisions of s.107 (2) of the Ccde of 
Civil Procedure an Appellate Court ‘subject to cer- 
tain limitations not here applicable) has the same 
powers and the same duties, as nearly as may be, az 
an original Court. This does not, in our opinion, turn 
a plaint into a memorandum of appeal ora memo- 
randum of appeal into a plaint, though the respective 
Courts hearing the case will have similar powersin 
disposing of that case. 

Tt has been held in Calcutta Jnanadasundari 
Shaha v. Madhabchandra Male (1) and Allahabad Briz- 
bhukan v. Tota Rem (2)—eee, however, Rudra Prasad 
v. Baijnath (3) that where & memorandum of appeal 
is improperly stamped the correct course is to 
return it,and if returned, it may be represented 
later properlystamped, and if outoftime for that 
reason, the Courton being properly moved, may 
make orders saving the appeal. It may well be 
that O. XLI, r; 3, empowers the rejection of an in- 
sufficiently stamped momorandum of appeal Brij- 
bhukan v. Tota Ram (2). It was pointed out, how- 
ever, in Jnanadasundari Shaha v. Madhabchandra 
Mala (1) that a memorandum of appeal anda plaint 
are notthe same. 

An order rejecting plaint under O. VII, r. 11, 
is prima facie not a decree, for it does not conclu- 
sively determine the rights of the parties, nor is 
it a formal expression of an adjudication deter- 
mining any right of any party in regpect of: any 
matter in controversy. Section 2 (2) of the Oivil 
Procedure Code, however, directs that this type of 
order shallbe deemed to be a decree. This is a 
mode of indicating that it is not, apart from the 
statute, a decree, butis, by the statute, ordered to 
be treated as a decree. Accordingly such an order 
is appealable Were it not for thie, it would not 
be appealable either as 8 decree (because it is not a 
decree) or as an order (because it does not fall 
within O. XLII)” 


The question then which we now have- 


1) 59 O 388; 138 Ind. Cas, 643; A I R 1932 Gal. 482; 
Ind. Rul. (1932) Cal. 483. 

(2) A IR 1929 All. 75; 118 Ind. Cas 228; 50 A 
980; 26 A L J 1199; Ind. Rul. (1929) All, 820, 
_ (3) 15 A 367; A W N 1893, 116, 
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to determine is whether such an order is 
open torevision. It has been held by a 
Full Bench of the Judicial Commissioner's: 
Court Nathu Ratan Singh v. Ratan Singh 
(4) that it is not unless the error is so 
gross and palpable as to amount to a 
failure to exercise jurisdiction. A pre- 
vious decision cf Hsllifax, A. J. C., to the 
contrary in Harihar Rao v. Salu Bai (5) 
was overruled. 

We confess there is much to be said for. 
this point of view although légically we 
find it difficult to see how a mere errori 
can ever amount to a failure to exercise 
jurisdiction even if it is gross and palp-. 
able. Their Lordships of the Privy Couns. 
cil have often said that a Gourt has juris-. 
diction to decide right as well as wrong. 
and when dealing with second appeals 
gate thatif jurisdiction is exercised then 
there can be no interference on questions 
of fact ‘thowever gross or inexcusable the 
error may seem to be” provided there is no 
errcr or defect in ibe procedure Durga 
Chowdhurant v. Jewahir Singh (6). How- 
ever, apart frem this we were so impressed 
with the difficulties in tke way of ho'ding 
that such orders are revisable that we 
adjourned the appeal to see whether t 
was not possibleto devise a more appro- 
priate remedy. It seems that it is not sc; 
we now have to decide whether we agree 


“with Nathu Ratan Singh v. Ratan Singh (4) 


a qnestion we left open in, our provisional 
order., This was outside ths scope of the; 
original reference but during the course of : 
the argument, at one of the previous hear-- 
ings, we thought it advisable to include this’ 
matter as well. . 7 
: Before examining the question on its: 
merits, we will consider for a moment the 
effect of following Nathu Ratan Singh v.. 
Ratan Singh (4). As we have said an. 
order rejecting a memorandum of appeal: 
because it is insufficiently stamped is not. 
appealable. It does not fall within the 
definition of a decree given in 8.2 (2) and 
hes not been made appealable as an order 
under O. XLII. If it is not revisable 
either then it must stand and will naturally : 
have to be accepted as correct thrqughout. 
all subsequent stages of the litigation be- 
cause it is the final order on that point, 
made by a Court of competent jurisdic- 
tion. The order consequent on this, if the: 


(4) 29 N L R 125; 143 Ind. Oas. 84; 16 N LJ 29; A 
IR 1933 Nag. 107; Ind, Rul. (1933) Nag. 151 (F B). 

(5) A I R 1927 Nag. 256 at p. 258; 103 Ind. Cas, 268; 
10 N L J 106. 

(6) 18 O 23 at p. 30; 12 I A 122; 5 Sar. 560 (P O), 
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money is not paid within the time allowed 
will not be revisable either 

“for at that stage, when it must be assumed that 
the former order is right since it cannot be chal- 
lenged, the Court is merely exercising the powers it 
is directed to exercise under O. VII, r. 11, read 
with s. 107 (2)and exercising them aright.” 

(We quote again from our previous order). 
The result is that the litigant has no means 
of testing the correctness of a direciion given 
to him by an Appellate Court to pay a parti- 
cular stamp on a memorandum of appeal, 

To quoté from our order again: 

“This we feel is not proper. It is not desirable 
that litigation should end in so unsatisfactcry a 
fashion or that litigants should, without remedy, 
be compeWed to pay a sum which may be beyond 
their resources save at the cost of great sacrifices 
which in law ought never to have been demanded. 
Of course we cannot misapply the law in order 
to avoid injustice or inconvenience but if there is 
a loophole of escape from such an intolerable 
Bituation, it certainly behoves us to find it.” 


There is a considerable body of judicial 
opinion which considers that such orders 
are revisab’e. Can they all be as wrong 
as the Full Bench cf the Judicial Gommis- 
sioner's Court indicates? Is ttere nothing 
to be said for their point of view? Let 
us examine the position closely. A party 
comes to Court and having paid the proper 
fee and having punctiliously observed all 
the other rules imposed upon him asks 
the Court to decide his case and settle the 
dispute between his opponent and himself. 
What does the Court do? It refuses to hear 
him. It refuses to look at hiscase. Instead 
of investigating his grievances it decides 
something quite different and enters into 
a questicn not belween him and his oppon- 
ent but between him and the Crown. Is 
that not a refusal to exercise jurisdic- 
tion? Or alternatively is it not a 
grave defect in procedure to refuse to 
proceed with a claim or an appeal on a 
plaint ora memorandum which is properly 
stamped ? 

Their Lordships of the Privy Council 
decided in Bachappasubrao v. Shidappa 
Venkatrao (1). 

“The Court Fees Act was passed not to arm a 
litigant with a weapon of technicality against his 
opponent, but to secure revenue for the benefit of 
the State. This is evident from the character 
of the Act, and is brought out by s. 12, which makes 
the decfsion of the First Court as to value final 
as between the parties, and-enables a Court of 
Appeal to correct any error as to this, only where 


the First Court decided to the detriment of the 
revenue.” 


Therefore, they refused to allow a defend- 


(7) 43 B 507 at p. 518; 50 Ind. Cas. 280;17 AL J 
418; 25M L T 298; 836M LJ 437; 29 O L J 452: 21 
Bom. L R 489; 10 L W 274; 24C W N 33; 1U PL 
RAP C) 83; 46 I A24; ALR 1918 PO188(P O}. , 
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ant to utilise the provisions of the Act to 
o¥struct his opponent, and refused to 
éntertain his objection raised for the first 
time in appeal that tke Court had no 
jurisdiction to proceed upon an insuffici- 
ently stamped plaint. It is clear then 
that a question of this kind is only aside 
issue. It is not inter partes and does not 
invalidate a decision simply because the 
plaint or the memorandum of appeal was 
under-stam ped. 

Of course Courts undoubtedly have juris- 
diction to determine the amcunt of courte 
fees payable and to reject the memor- 
andum of appeal if it is insufficiently 
stamped, and so it is possible that tke 
High Court has no power of interference 
under s. 115 (a). Can it then invoke 
el. (c). 

Here also the matter is circumscribed by 
the decision of their Lerdships of the Privy 
Councilin Balakrishna Udayar v. Vasudeva 
Ayyar (8). The illegality or irregularity 
must in some way affect either jurisdiction 
or at least the procedure of the Court as 
it explained in Shew Prosad Bungshidur 
v. Ramchunder Haribux (9), aud 
Devidas Maroti Boke v. Nilkanthrao 
Narayan Rao (10) But is that not just 
what tbe order in the pretent case doeg. 
What exactly does it mean ? It makes the 
payment of acertain sum of money a ccn- 
dition precedent to the hearing of the 
case. However much the Court may have 
jurisdiction to make such an order if the 
effect of it is a refusal to proceed to 
trial at all in circumstances whsn the 
Court is bound to do so, it must we think, 
be regarded as an irregularity which 
affects either jurisdiction or precedure with- 
in the meaning of clause (e) and within 
the meaning of their Lordships’ decision: 
and inasmuch asit is not merely incidental 
and interlocutory but finally and effectively 
shuts the plaintiff out from all hope of 
redress in the suit itself, the error must be 
regarded as material. 

There can, we think, be no doubt that 
itis a material irregularity to refuse to try 
a case when a plaint or a memorandum of 
appeal is properly stamped. The reason 
which prompts the Court to actin the way 

(8) 40 M 793 at p. 799; 40 Ind. Cas. 6.0; 15 A L. 
J 645; 2 PL W 101; 33 ML J 69; 26 OL J 143; 19 
Bom. L R 715; (1917) M W N 628; 6 L W 501; 22 C 
woo. 11 Bur. L T 48;44 TA 261; AIR 1917P 0 
(9) 4110 323 at p. 338; 23 Ind. Cas. 977; A I R 1914 
Cal 388. 


(10) IL R 1936 Nag. 73 at p.77; 164 Ind. Oas. 848; 
AIR 1936 Nag. 157; 9R N 36, 
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it does is immaterial: Devi Das Maroti 
Boke v. Nilkanthrao Narayan Rao (10). 
It may have jurisdiction to decide a 
certain matter in the first instance bnt if 
the effect of its decision is finally to shut 
out atrial altogether on a mere matter of 
procedure, when it ought never to have 
been so shut out, then, we think, that 
such an error must be regarded as a 
material irregularity. 

We might add that even according to 
the Nagpur Full Bench the application 
would have to be entertained and heard. 
It cannot be rejected in limine. It isim- 
possible to determine whether an error is 
so gross or palpable as to amount to a 
refusal to exercise jurisdiction until the 
matter has been thrashed out on the merits, 
“ Once it is done and it is found on examina- 
tion that the document in question was 
Properly stamped, then we find it difficult 
to resist the conclusion that the error, 
whether it be gross and palpable or not, 
has resulted ina clear refusal to exercise 
jurisdiction; thatis to say, not the juris- 
diction to determine the amount of court- 
fees payable which is in reality a purely 
administrative function though judicially 
performed and is only a matter of pro- 
cedure, but to exercise the only jurisdiction 
for which ths Courts exist, namely to 
settle disputes between the parties and 
to administer justice according to the laws 
of the land. 

These observations must not be carried 
too far. We are dealing with exceptional 
circumstances and our decision must not 
be carried beyond its legitimate confines. 
We stress the fact that there has been 
no investigation of the dispute between 
the parties at all in this case; no decision 
inter partes. There has been a refusal to 
proceed with the trial because of an 
omission on the plaintiff's part to comply 
with a condition imposed by the Court in 
a matter which in substance is purely 
administrative and procedural, though, as 
we. have said, the functions are judicially 
exercised. That is very different from a 
case in which the Court entertains the suit 
and decides it upon some preliminary point 
arising between the parties such as limita- 
tion. We donot mean to cast any doubt 
upon the rulings which decide that such 
questions are not open to revision. 

In Umed Mal v. Chand Mal (11), their 

a), s 0 338; 99 Ind. Cas. 749: A I R 1926 P O 

42; OW N 989; 531A 271; 25 L W 90; 25 AL 
J 61; 5 par) MW NSi; 38 MLT 43; 28 PLR 113; 
310 WN 413: 52M L J 368; 450L J 274; 8 PLT 
251; 29 Bom, L R 755 (P 0). 
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Lordships justified interferences on ques- 
tions of procedure, pure and simple. The 
question at issue was whetLer the landin 
suit was in possession of the defendant. 
had been included in the mortgage deed 
from which the plaintiff derived his title; 
Both sides admi ted that it belonged to 
the mortgagor, but the defendant pleaded 
that as it had not been included in the 
deed, the mortgagor was a necessary party 
even though the plaintiff claimed no relief 
against her and even though she would 
not be affected by the suit. The plaintiff 
replied that it had been included in the 
deed and so no question of joining the 
mortgagor arose. The first Court? decided 
in the plaintiff's favour. There was no 
question that it had jurisdiction to do so 
but their Lordships held that in the cir- 
cumstances which obtained there, it was, 
an irregularity in procedure to decide the 
question in the absence of the mortgagor. 
The reasons which prompted the irregularity 
were thus immaterial. 

The Calcutta, Madras, Allahabad and 
Patna High Oourts construe an order. 
demanding additional court-fees in this 
sense and so consider it revisable. They 
Jook upon it as a refusal to exercise juris- 
diction unless a condition impcsed by the 
Court is fulfilled. That being so they 
consider that they have the right to examine 
the conditions imposed and see whether 
the refusal was legally justifiable: Ramrup 
Das v. Mohunt Shivaram Das (12), Kuland- 
aivelu Nachiar v. Ramaswami Pandia 
Thalavan (13), Sudalimuthu Pillai v. Peria 
Sundaram Pillai (14), Lakshmi Narain. 
Raiv. Dip Narain Rai (15), and Mani Lal 
v. Durga Prasad (16). But they refuse to 
interfere when the Court decides the ques- 
tion of court-fees in favour of the plaintiff 
or the appellant, as the case may be: 
Secetary of State for India v. Raghunathan 
(17). It isto be observed that in most of 
these cases the application in revision 
was entertained even though the demand 
for additional court-fees was made in the 
first Court and even though the order 
consequent on this, namely rejecting the 
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(12) 14 O W N 932; 7 Ind. Oas. 

(13) 51 M 664; 108" Ind, E sa 27 LW 286; AI 
R 1928 Mad. 416; 55 MLJ 3 

(14) 48 ML J 514; 87 Ind. Oe 25; (1925) MW N 
104; AIR 1925 Mad. 722. 

(15) 55 A 274; 148 Ind, Oas. 152; AI R 1933 All, 
350; 6 R A 650. 

(16) 3 Pat. 930 at p. $42; 80 Ind. Oas. 667;5P L 
T 425; (1924) Pat. 254; A IR 1994 Pat. 673. 

an 56 M 744; 144 Ind. Oas. 516; A I R 1933 Mad, 
508: Ind. Rul. 1933) a 426; (1933) M W N 737; 
65 ML J 25; 38 L W 80. 
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plaint, would have been appea'able as a 
decree under s. 2 (2). 

On the whole then, though with con- 
siderable doubt we respectfully differ from 
Nathu Ratan Singh v. Ratan Singh (4), to 
this extent. We consider that an 
order demandiog additional court-fees 
on a memorandum of appeal is always 
revisable and not merely in the limited 
circumstances specified in that decision but 
we agree that one accepting the court-fees 
paid is not revisable because then tere 
is no refusal to proceed with the appeal 
and because as their Lordships keld in 
Bachappasubrao v Shidappa Venkatrao (7), 
jurisdiction is not then affected nor is the 
other side damnified. 

The question referred by the Taxing 
Judge does not, therefore, arise. As we 
have said the order in question is not 
appealable but is revisable. The memor- 
andum of appeal will, therefore, be treated 
as an application for revision and for that, 
there is a fixed court-fee. 

D. Order accordingly. 


em 


MADRAS HIGH COURT 
Second Civil Appeal No. 1058 of 1932 
October 1, 1936 
Panprane Row, J. 
TUMMALAPPALI VEERAMMA anp 
ANOTHER—APPELLANTS 
7 versus 
AKKIVARAPU VEERAPPA AND oTHERs— 

h RESPONDENTS 

Madras Hereditary Village Offices Act (III of 
1895), s^ 21—Prohibition under—Nature of—Claim 
not based on right to village offices or emoluments but 
for possession of property trespassed—Jurisdiction of 
Civil Court, if ousted. 

The gta contained in s. 21, Madras Heredi- 
tary Village Offices Act, relates only to the consider- 
ation or decision of any claim to succeed to any 
village office or of any question as to the rate or the 
amount of the emoluments or any claim to recover 
the emoluments of any such office. In other words, 
where an office is claimed or any emoluments attach- 
ed to a Village office are claimed as such, the Civil 
Court cannot decide competing claims either as re- 
gards the office cr as regards the emoluments attach- 
ed to that office, but where the claim is not based on 
the right to the office or to anything onthe ground 
that it forms the emoluments of an office, the Civil 
Court's jurisdiction is not ousted. 

S.C. A. against the decree of the Sub- 
Judge, Kajahmundry,in A. S. No. 119 of 
1930. 

Judgment.—This second appeal arises 
out of a suit instituted by the two plaintifs 
foř récovery of possession of the plaint 
properties with mesne profits. The plaint- 
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iffs claimed to recover possession on the 
strength of the following allegations, viz., 
that the plaint properties fell to the share 
of their father during the partition which 
took place between him and his brother, 
the late Bapadu, father of defendants 
Nos. 1 and 2, that this partition took place 
a long time ago, that the plains properties 
were being enjoyed by the plaintiffs’ 
father exclusively and afer. his death by 
his widow, 1. e. the mother of the plaintiffs, 
till her death in 1919, or thereabouts and 
that the defendant's father usurped posses- 
sion of the lands and caused obstruction 
when the plaintiffs attempted to get back 
possession in 1920 or thereabouts. In other 
words the suit was clearly one for recovery 
of possession based on the plaintiffs’ pos- 
session and their unlawful dispossession by 
the defendants. Insucha simple suit the 
real question for decision was whether the ' 
plaintiffs were in possessicn and whether 
they were dispossessed by the defendants 
as alleged. The trial Court recognized 
that this was the most important issue in 
the case and devoted considerable attention ` 
to it and discussed the evidence very fully 
and came to the conclusion that the pro- 
perties in question had fallen to the share 
of the plaintiff's father and that he and his 
widow were in exclusive enjoyment of the 
same and that the contention of the de- 
fendants tothe effect thatthe widow was ` 
let into possession as aprovision forher | 
maintenance was not true, There was no ` 
doubt a further question raised as to 
whether the QOivil Court had jurisdiction to ` 
entertain the suit as the properties were - 
said to be,and werein fact admitted to ` 
be, part ofthe washerman service inam 
in the village. This question was decided 
in the affirmative by the trial Court and 
2 decree was passed in favour of the plaint- 
10s. 

On appeal, however, the Subordinate 
Judge reversed the judgment of the trial 
Court on the sole ground that the Civil 
Court had no jurisdiction to entertain the 
suit. The present suit isnot one brought 
by the plaintiffs either as holders of the 
office cr for anything which is alleged to 
be the emoluments of any village office. 
There was thus nothing to prevent the 
Civil Court from dealing with the claim set 
up inthe plaint which was to recover pos- 
session of the properlies from which the ` 
plaintifis had been dispossessed by the 
defendants. The previous possession and ` 
the subsequent dispossession were suffi- . 
cient to give the 


plaintiffs a cause of ™- 
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action cognizable by the Civil Gourt and 
there was no necessity to raise the ques» 
tion of the jurisdiction of the Civil Court 
on the grounds that the land were actually 
service inam lands. The prohibition con- 
tained in s. 21, Madras Hereditary Village 
Offices Act, relates only to the considera- 
tion or decision of any claim to succeed 
to any village office cr of any question as to 
the rate or the amount of the emoluments 
or any claimto recover the emoluments 
of any such office. In other words, where 
an, Gflice is claimed or any emoluments 
attached to a village office are claimed as 
such, the Oivil Court cannot decide com- 
peting claims either as ragards the office 
or as regards the emoluments attached to 
that office, but where the claim is not 
based on the right tothe office or to any- 
thing on the ground that it forms the 
emoluments of an office the Civil Court's 
jurisdiction is nst ousted. I haveno doubt 
that the learned Subordinate Judge was 
wrong.in coming to the conclusion that 
there‘was no jurisdiction in the Civil Court 
to entertain the present suit. 

Tne further question that was decided 
‘by the learned Subordinate Judge, viz, 
that the plaintiffs should not have been 
given a decree on the basis of title 
obtained by adverse possession, need not 
be considered, for the plaintifis’ claim was 
really not rested in the plaint on any title 
acquired by adverse possession. Appa- 
rently sucha prescriptive title was put 
: forward inthe trial Court in the course of 
the argument on behalf of the plaintiffs and 
the lower Appellate Oourt chose to deal 
with it and expressed an opinion in favour 
of the plaintiffs. But the basis of the claim 
is not any such prescriptive title. The 
basis of the plaint claim is, as stated above, 
the dispossession by the defendants of the 
properties of which the plaintiffs and their 
parents were in possession. Such posses- 
sion can be protected when there is dis- 
possession and the remedy is certainly to 
be sought in a Civil Court. In short, the 
suit was one based cn trespass and it is 
amatter for surprise that there should 
be any doubt on the question whether a 
Civil Court has juriediction to decide a 
Buit based on a trespass, and in which 
only possession is sought to be recovered 
of the properties on which there was a 
trespass. 

The learned Subordinate Judge has not 
really decided the substantial issue that 
arose in the suit, viz., whether the plaint- 
js. father. and mother were in exclusive 
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possession of the plaint properties. No 
doubt he has stated that though it is 
unnecessary to. record a finding on this 
point, he would if he had been called 
upon to give a finding, doso against the 
plaintiff because he did not accept the 
view of the trial Court that it was satis- 
factorily proved that the plaintiff's parents 
were iu possession. This provisional find- 
ing is not according to law because there 
has been no discussion whatever of the 
evidence and no reason has been given 
except the general reason that the evi- 
dence is not satisfactory, to upset a very 
closely reasoned and elaborate judgment of 
the trial Courton this point. This so called 
finding of the lower Appellate Court ‘must 
be regarded as being contrary tolaw and 
the point must be decided afresh after due 
consideration of the evidence in the cuse. 
The decree of the Subordinate Judge is, 
therefore, set aside and the appeal is, 
remanded tothe lower Appellate Court for 
fresh disposal according tolaw in the light 
of the observations contained in the judg- 
ment, and in particular after dsciding on 
the merits the question whether the 
plaintiff's father and mother were in exclu- 
sive possession of the plaint properties as 
alleged in the plaint. The appellants in 
this appeal are entitled to their costs in this 
Court; the costs in the Courts below should 
be provided for in the revised decree of 
the lower Appellate Court. The appellants 
are entitled to a refund of the court-fee 
paid on the memorandum of appeal as 
the lower Appellate Courts’ decree was 
based on its decision on the preliminary 


point of jurisdiction. Leave to appeal is 
refused. 
NaN. g Case remanded. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1899 of 1934 
April 9, 1937 
Jack AND S. K. Guoss. JJ. 
ADMINISTRATOR-GENERAL oF 
BENGAL—C )-PLaINTIFF —APPELLANT 
VETSUS j 
Shrimati JNANADAYINI DEVI AND OTABRI 
—DEFANDANTS —RESPONDENTS. 

Bengal Sanitary Drainage Act (VIII of 1895), 
s. 23—Original assessment in 1920—Drainage cess 
payable by tenure-holder not ascertained as required, 
by Cess Act—Amount payable notified in 1930, in 
Record of Rights—Proprietor, suing in 1932, for cess 
from 1920—Suit, held can be decreed only for four 
years upto dateof institution of suit. 

The amount due by the tenure-holder, by way of 
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drainage cess was not ascertained when the original 
assessment was made in 1920, as required by. the 
Cess Act. The Record of Rights was finally pub- 
lished in 1930, and it ‘then appeared that the 
amount to be paid by the tenure-holders, was 
Rs. 247-11-6, annually. The suit by the proprietor 
was instituted on April 15, 1932, for the recovery 
from the tenure-holders of the cess from September 
28, 1920, to April 14, 1932: 

Held, that the fact that the amount due from the 
tenure-holders had not been fixed by the Govern- 
ment would not affect limitation as regards the 
tenure-holders, though the provisions of the Cess 
Act required this amount to be fixed by the Gov- 
ernment and the suit could be decreed for the period 
of four years only up to the date of the institution 
of the suit. 

C. A.fram an appellate decree of the 
Additional District Judge, Second Court, 
24-Parganas, dated July 9, 1934. 

Messrs. Santosh. Kumar Basu and Sudhir 
Kumar Acharya, for the Appellant. 

Messrs. Bimala Charan Deb and Tara- 
keswar Nath Mitter, for the Respondents. 

Jack, J.—This appeal is by the Adminis- 
trator- General of Bengal as executor to 
the estate of the late Sagore Ohandra 
Dutta, proprietor of Touji No. 109/1, on 
account ofa suit for the recovery of drainage 
cess from the tenure-holders. The cess to 
the amount of Rs, 14,502-1-8, which was 
the total amount of cess due from 1920 to 
1946, was paid by the Administrator- 
General on acount of this Touji in Novem- 
ber 1926. The amount due by the tenure- 
holder, was not ascertained when the origi- 
nal assessment was made in 1920. It was 
only ascertained after a notification during 
the settlement operation in 1927 that the 
said officer should record the amount of 
cess for which the tenure-holders were 
liable. The Record of Rights was finally 
published in 1930 andit then appeared that 
the amount to be paid by the tenure-holders, 
who are being sued in this case, was 
Rs. 247-11-6 annually. The present suit 
was instituted on April 15, 1932, for’ the re- 
«covery from the tenure-holders of the cess 
from September 28, 1920 to April 14, 1932. 
The suit was decreed for the period of 
four years. only to the date of the 
institution of the suit on April 15, 1932. 
Lhe Administrator General claimed that 
Khe case ,should have been decreed for 
she whole period from 1920 and that the 
Jourt of Appeal below was wrong in 
iolding that the claim for the previous 
eriod was barred by limitation. The 
ground on which it is urged that the claim 
=s not barred is that until the publication 
«f the Record of Rights in 1930 the amount 
«f cess which was payable by the tenure- 
molderg was unknown and the right of 


| ADMIN ISÊRATOR-GENERAL v. dnanadavint duet (OAL) 


335 
action for the recovery of cess only arose 
in 1950 and therefore none of the amount 
is barred. Section 23, Bengal Sanitary 
Drainage Act, 1595, provides thus: 

“Any holder ofan estate or tenure, who shall pay 
to the Collector any instalment of such rate payable 
under the last preceding section, shall be entitled to 
recover half the amount of the instalment so paid 
from the holder of a tenure or cultivating raiyat 
holding lands within the local area under such holder 
of anestate or tenure in the same proportion and in the 
same manner as he is entitled to recover road cess or 
public works cess, payable under the provision of the 
Oess Act, 1880.” 

Under the provisions of the Cess Act, 
the amount payable by the tenure-holders 
is to be settled by the Government after 
due notification and it is claimed, therefore, 
that inasmuch as the amount due from 
the tenure-holders had not been previously 
settled, the proprictor could not sue for the 
amount due from the tenure-hclders until 
that had been done. This is no doubt true, 
but at the same time this cannot effect the 
limitation as regards the amount due from 
the tenure-holders. The cess was due from 
1920 when the original assessment was 
made. In 1924 the Administrator-General 
brought a suit fur a declaration that he 


‘was not liable to pay and that suit was 


ccmpromised in 1926 and it was held that 
in lieu of Rs. 32,532-3-8, the total amount 
payable in 26 years, the amount of 
Rs. 14,502 should be paid in one instalment. 
The fact that the amount due from tenure- 
holders had not been fixed by the 
Government would not affect limitation as 
regards the tenure-holders. The cess for the 
year 1920 became due. at the end of that 
year aod the claim for that cess would 
become barred after the expiry of three 
years. At the time the proprietor made 
arrangements with the Government for the 
payment of the cess it was open to him to 
point out that owing to the fact that the 
amount due from the tenure-holders had 
not been fixed he was unable to recover 
any cess from the tenure-holders, or it was 
open to him to bring a suit against the 
tenure-holders for the amount which he 
considered it was due to him and it would 
have been for the Court to determine what 
proportion of the cess was due from the 
tenure-holderg. In any case merely because 
the amount due had not been definitely 
fixed in 1920 it would not make the tenure- 
holders liable after the expiry of three 
years for the cess from the year 1920. It 
would appear, therefore, that the learned 
Judge in the Court below is right in holde 
ing that the tenure-holders are not liable 
for the cess for the period beyond four 


< 


‘However it is clear 
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years from the date of the institution of the 
sui 

On the side of the respondents, it is con- 
tended that they are not liable for the 
amount recorded in the settlement record ag 
the Settlement Officer had not authority to 
record the amount and they are not bound 
by any statement made in the record. 
that under s. 102, 
Bengal Tenancy Act, read with s.31 , Bengal 
Sanitary Drainage Act, it was open to the 
Government to empower the Settlement 
Officer to record the amount of cess for 
which the tenure-holders were liable. In 
any case since there was no appeal by the 
respondents against the decree for the 
amount claimed for these four years the 
decision as to the amount due is res judicata. 
Therefore the cross-objection to the effect 
that in view of the admissions of the plain- 
tiffs and the proved facts of the case, the 
learned lower Courts erred in not holding 
that the Record of Rights was incorrect 
and that in any case it would not afford 
a safeand sure basis for decreeing any 
claim against the defendants cannot be 

maintained. The objection that the res- 
pondents are only bound to pay half the 
actual amount which was paid by the Ad- 
ministrator-General by arrangement with the 
Government is also res judicata. Moreover, 
as the Court below has pointed out the 
amount was reduced in consideration of the 
fact that it was paid in a lump sum and the 
amount was accepted as payment of the full 
amount of the cess, The terms of the 
compromise show that there was no remission 
of the rate of cess and it was recognized at 
that time that the appellant was entitled to 
claim the full rate of cess from the tenure- 
holders. 

In these circumstances it must be taken 
that the appellant paid cess at the full 
rate and therefore he is entitled to recover 
cess .at the rate recorded in the Record of 
Rights from the tenure-holders. In any 
case, as stated before, this question is res 
julicata inasmuch as there was no appeal 
from the decree as tothe rate. As regards 
the question of damages there appears to 
be no reasén why the respondents should 
not be held liable for damages from the 
time the rate of cess payable by the 
tenure-holders was fixed, namely, 
There was no longer any excuse for with- 
holding the payment of the cess which was 
due once it hid been finally published in 
the Record of Rights that cess to the amount 
of Rs. 247 11-5 was due from the tenure- 
holders. As regardsthe two years, namely 
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from April 1930 to April 1932, the appellant 
therefore appears to be entitled to daniages 
at the ra'e claimed, namely, at 25° per 
cent. pər annum. With this modification 
the appeal and the cross objection are 
dismissed. There will be no order as to 
costs. 
a K. Ghose, J.—I agree. 
Order a a 


RANGOON HIGH COURT 
Special en dni Appeal No. 274 
of 1936 


March 12, 1937 ° 
MogsELy, J. 
A. R.M. A. L. A. CHETTYAR 
FIRM— APPELLANT 
versus 
N. K. CHETTYAR FIRM— 
RESPONDENT 

Landlord and tenant—Creditor of tenant—Attach- 
ment by--Effect—Agreement not to dispose of paddy 
until payment of rent—Creditor, if can claim interest 
in paddy till rent is paid. 

An attaching creditor of paddy with a tenant 
obtains by his order of attachment only a right to 
attach such interestas the tenant then possessed in 
the paddy seized, and the interest the tenant has, 
depends on the terms of the agreement under which 
he is in possession of the property. Where the 
agreement is that the crops should not be disposed. 
of until payment of rent in paddy, until the tenant " 
had delivered to his landlord the rental paddy in full, . 
the attaching creditor could claim no interest in any 
Kn of the paddy in the tenant's erie 
A. R.M AT. A. Veerappa Chettyar v. R.M K. 
Mantua ita Letters Patent Appeal at 8 of 
1931 and S T.N. R. M Chettyarv. U Po Hla (4), 
relied on, S. M. R. M. Firm v, P.L. A. R. Chettyar 
Firm, Letters Patent Appeal No. 7 of 1935, dis- 
tinguished. 

8.8.0. A against the decree of the Assiste _ 
ant District Court, Pegu, in 0O. A. No. 31 of . 
1936. i 

Mr. Hay, for the Appellant. 

Mr. Clark, for the Respondent. ; 

Judgment.—The plaintiff-appellant, a 
landlord Chettyar, sued his three tenants 
and the N. K. Chettyar Firm for 525°. 
baskets of rental paddy due for the year 
1935-36 which was attached by the tenants’ 
judgment-creditor, the aforesaid N? K. 
Chettyar Firm. There was a clause in 
the lease deed which contained a-¢stipula- 
tion that the tenants would not dispose of the. 
crop in any way before the rent was paid. 
The tenants admitted the claim. The res- 
pondent, N. K. Chettyar Firm, denied the 
lease tn toto. 

-In evidence the plaintiff admitted that 
the lease,a printed form in Burmese, 
was not read over to the tenants who are- 
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Tamils and that the only thing discussed 
was the rent. This cannot be taken too 
literally. It must at least have been 
understood that the lease was for one year. 
One of the tenants was also questioned 
about this andhe said that he did not 
know what was written in the form. Tnis 
again is not be taken too literally, I think. 
All he meant wasthat he did not know 
the actual words written. These tenants 
.. have been tenants for either one or two 
years before, of the same land from the 
same landlord. They admitted the land- 
lord's claim. There was no proof of any 
collusiow, and I think they must have 
known of the terms, and have taken them 
for granted when the second or third lease 
bond was executed by them. Such a sti- 
pulation is customsry as was said in 
Maung Po Lwin v. Maung Sein Han (1) 
and in the case of Maung Han v. Ko Ho (2) 
quoted there. With Chettyar landlords and 
Indian tenants it is in my experience 
nearly universal if not quite. At all events, 
the tenants did protest at the attachment 
that they had not paid their rent yet 
The other tenant who was a witness was 
not even questioned on this point and 
the question put to the first tenant, as I 
-have said, was really a catch-question as 
to whether he knew the actual wording of 
the lease, and not the question whether he 
‘knew the terms of it. I agree with the 
trial Court, differing from the Appellate 
Court on this, that the defendant must be 
taken to have known of and willingly 
consented to the stipulation. 

The Appellate Cotrt also wrongly held 
that the landlord had no preferential claim 
to this paddy. The attaching creditor 
‘admittedly had no charge on the paddy 
by virtue of his attachment. This is not 
a case where the attaching creditor suc- 
ceeded in getting possession of the paddy, 
for in that case it would have been neces- 
sary to show that the creditor had no notice 

‘of the landlord's claim as in Po Lwin’s case 
(1) above cited and O.P. Ramanuja Naidu 
v: N. K. Chettyar Firm (3). It was said in 
L. P. Appeal No. 8 of 1931 A. R. M. A. L. 
A. Veeyappa Chettyar v. R, M. M.K. Muthu- 
“kumaru Pillay, which was a case on all 
‘fours with the present one, by the then 
‘Ohief Justice, that the attaching creditor 


had obtained by his order of attachment 
(1) 7 R 100; 116 Ind, Oas, 478; A I R 1929 Rang, 93; 

Ind. Rul. (1929) Rang. 158, 

j (2) 92 Ind, Cas. 685; A I R 1925 Rang. 366; 4 Bar. L 


680. - 
(3) A I R 1936 Rang. 488; 167 Ind. Oas. 110; 9 R 
Rang. 293. 
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only a right to attach such interest as the 
tenant then possessed in the paddy seized. 
The interest that the tenant possessed 
depended upon the terms of the agreement 
under which he was in possession of the 
property. It followed that until the tenant 
had delivered to his landlord the rental 
paddy in full, the attaching creditor could 
claim no interest in any portion of the 
paddy inthe tenant’s possession. Or as I 
said myselfin S. T.N. R. L. Chettyar v. 
U. Po Hla (4) the judgment-creditors could 
have no better rights than their judgment- 
debtor and, therefore, the landlord had 
a prior claim under the written agreement 
of lease for his rental paddy. Letters Patent 
Appeal No. 7 of 1935 S M. R. M. Firm v, 
P. L. A. R. M. Chettyar Firm, is a Bench 
decision to the same effect though the con- 
ditions of ths lease are somewhat different 
there. This appeal will accordingly be 
successful and the plaintiffs claim 
decreed as prayed with costs through- 
out. 4 
N. Appeal allowed. 

si A IR 1935 Rang. 126; 159 Ind, Oas. 65; 8 R Rang 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 857 of 1936 
Uctober 19, 1937 ~- 
Niamar ULLAH, AG. O. J. 
Musammat ARAZ BIBI—OsBszgoror 
—APPELLANT 
versus 
MUBARAK ALI KHAN AND ANOTHER 


—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 60— 
Exemption under—At time of attachment judgment- 
debtor having two sources of income, zemindari and 
cultivation—Zemindari, chief source lost before such 
sale of attached house—Sale, if legal. 

section 60, Civil Procedure Uode, exempts the 
house of an agriculturist from both, namely attach- 
ment andsale. Where on the date of attachment 
of her residential house, the judgment-debtor had two 
sources of livelihood, (1) rent payable to her by the 
tenants, and (2) prcfits arising from the cultivation 
of her khudkasht land but the main source of her 
livelihood was the former, she cannot then be 
considered to be an agriculturist and there is 
justification for her residential house being attached, 
lf the main source of her livelihood, viz, zemindari, 
had passed out of her hands before the sale of her 
residential house, so as to make agriculture the only 


-source of her livelihood, her residential house 


cannot be sold. 


S.C. A. from the decision of the Sub- 


‘Judge, Bulandshahr, dated February 3, 


1936. i 
Mr. Shiva Prasad Sinha, for the Appel- 
l 


ant. 
Mr. L, M. Roy, for the Respondents. 
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Judgment.—This is an execution second 
appeal by a judgment-debtor. ‘The decree- 
holders attached her house in execution of 
their decree. She objected on the ground 
that she was an agriculturist and the 
house, which was alleged to be her resi- 
dential house, was exempt from attach- 
ment and sale in execution of decree. The 
objecticn was dismissed by the first Court. 
An appeal by the judgment-debtor to the 
Subordinate Judge of Bulandshahr was 
dismissed summarily. In second appeal 
this Court set aside the order of the Sub- 
ordinate Judge and remanded the case 
for a fresh decision with the direction 
that the Court should consider the ques- 
tion of admitting fresh evidence in appeal. 
The lower Appellate Court again dismissed 
the appeal of the judgment-debtor and 
refused to admit fresh evidence which she 
desired to produce. In the present second 
appeal the view of law on which the lower 
Appeliate Court's order is based, is chal- 
lenged. That view of law is thata judg- 
ment-debtor, who was not an agriculturist 
on the date of attachment bul became so 
by change of circumstances subsequently 
“and was an agriculturist at the date of 
sale, cannot be considered to be an argi- 
culturist for the purposes of s. 60, Civil 
Procedure Code. 

The judgment-debtor'’s case is that she 
was a small zemindar, having an income 
of ks, 192 inthe shape of rents paid by 
tenants. She had also khudkasht in one- 
third of 39 bighas, which was cultivated 
by her along with another person. It is 
said that six out of 39 bighas is uncultur- 
able land, and that her share in the re- 
maining khudkasht is only 11 bighas. ‘Chis 
was the state of things at the date of 
attachment of the house by the respon- 
dents, The Oourt of first instance dis- 
allowed her objection, holding that the 
main source of her income was not agri- 
culture but zemindari, Before her appeal 


from the order of the first Court was. 


heard, her zemindari was sold in execution 
of the decree of one Man Mohan, but before 
the sale was confirmed, she sold her zemin- 
dari to her step-daughter and paid off 
Man Mohan’s decree with the sale proceeds, 
so that by the time her house could be 
sold in execution of the respondents’ de- 
cree, she lost all her zemindari property 
and the only source of income left to her 
was cultivation of il bighas khudkasht 
land. Assuming these facts are correct, the 
question is whether the appellant should 
be considered to be an agriculturist on 


ARA? pini v. MUBARAH ALI kaa (ALL) 


14410 


the date of sale, and if so, whether her 
residential house was exempt from sale. 
Tne lower Appellate Court is of the opin- 
ion that, since the appellant was not an 
agriculturist on the date of attachment 
when she had substantial zemindari pro- 
perty and agriculture was not the main 
source of her livelihood, subsequent change 
in her circumstances cannot be taken into 
account in determining her position. In 
my opinion this view is not correct. Sec» 
tion 60, Civil Procedure Code, declares what 
properties can be attached and sold in 
execution of a decree. The proviso makes 
an exception as regards number of pro- 
perties and it declares certain properties 
not to be liable to “attachment or sale”. 
One of such properties is the house or 
other building belonging to and occupied 
by an agriculturist. To my mind the 
section exempts the house of an agricul- 
turiss from both, namely, attachment and 
sale. It will rarely happen that between 
the date of attachment and sale, the status 
of the judgment-debtor undergoes such 
a change as to make him an agriculturist 
on tne date of sale, whica he was not on 
the date of attachment. In this particular 
case, however, if tne facts alleged by the 
appellant are true, such a thing has hap- 
pened. On the date of attachment, the 
judgment-debtor had two sources of liveli- 
hood, (1) rent payable to her by the 
tenants, and (2) profits arising from the 
cultivation of her khudkasht land. Since 
the main source of her livelihood on the 
date of attachment was the former, she 
could not then be considered to be an 
agriculturist, and there was justification 
for her residential house being attached. 
If the main source of her livelihood, viz., 
zemindari, passed out of her hands before 
the sale of her residential house, so as to 
make agriculture the only source of her 
livelihood, her residential house cannot, in 
my opinion, be sold. 

The decision of the lower Court proceeds 
on what I consider to be an incorrect 
view of law, and it was because of that 
view that the lower Appellate Court did 
not consider it necessary to receive fur- 
ther evidence in appeal. In these circum- 
stances I accept the appeal, set aside the 
order of the lower Court and remand the 
case to that Court with the direction that 
an opportunity be given to the appellant 
to substantiate her allegation that she 
became an agriculturist by the date fixed 
for sale of the house. The opposite party 
shali be at liberty to produce rebutting 
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evidence. The lower’ Appellate Court 
should decide on the evidence thus pro: 
duced whether the judgment-debtor was 
an agriculturist and, if so, whether the 
other conditions required by s. 60, Civil 
Procedure Code, exist. Accordingly I set 
aside the order appealed from and re- 
mand the case to the lower Appellate 
Court for disposal according to law. Costs 
shall abide the result. 
D. . Case 1emanded. 
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eOUDH CHIEF COURT 
Criminal Appeal No. 267 of 1937 
January 20, 1938 
ZIA- UL-Hasan, J. 
DILDAR KHAN AND ANOTHER— 
APPELLANTS 
versus 
EMPEROR—ComeLaInant— 
Opposite Party 

Criminal trial—Witnesses—Oredibility —Witnesses 
neither mentioned in First Information nor indepen- 
dent—-Their statements contrary to statements before 
Committing Magistrate—Suffictent corroboration by 
medical evidence — Credibility of such witnesses— 
Penal Code Act XLV of 1060), s. 302—-Offence of 
murder or culpable homicide, when constituted. 

The facts that none of the witnesses were mention- 
ed in the First Information Report and that most of 
them were not independent and made some statements 
which were contrary to what was stated before the 
Committing Magistrate or the Police, are not always 
suffcient to tatally discard their evidence though 
they are sufficient to raise a suspicion against their 
truthfulness and to lead the trying Judge to scrutinize 
the evidence with caution. If their oral evidence is 
corroborated by medical or other reliable evidence, 
there is no reason why it should not be believed even 
though the witnesses were not named in the First 
prea Report or are not totally indepen- 

ent. 

It is not only an intention to kill that constitutes 
an offence of murder or of culpable homicide. If a 
person does an act with the knowledge that his act is 
likely to cause death, or such bodily injury as is 
likely to cause death, he can be guilty of culpable 
homicide or even of murder in that case also. 


Or. A. against the order of the Sessions 
Judge, Fyzabad, dated August 18, 1937. 

Mr. R. F. Bahadurji, for the Appel- 
lants. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—Six persons, namely Najib 
Khan, his father Dildar Khan, Zainullah 
Khan, his cousin Sharif Khan, Muhammad 
Ali Khan and Ram Samujh Ohamar, all 
residents of village Masuran, Police Station 
Dostpur, District Sultanpur, stood their 
trial before the learned Sessions Judge of 
Sultanpur, on charges under ss, 147, 324 
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and 302-149, Indian Penal Coe, for in- 
juries caused to one Asghar Khan and 


for the death of Shah Muhammad Khan. 
Of these persons Najib Khan, Zainullah 


Khan, Muhammad Ali Khan and Ram 
Samujh Chamar, were acquitted of all 
the charges by the learned Sessions 


Judge, but Dildar Khan and Sharif Khan 
were convicted under s. 326, Indian Penal 
Code, for causing grievous hurt to Shah 
Muhammad Khan deceased and were ace 
quitted of the other charges, They bring 
this appeal against their conviction and 
sentence. 

It appears that one Zahur Khan owned 
some mahua, Jamun, and mango trees in 
the village. In 1931 his widow Musammat 
Zanib transferred these trees by gift to 
Shah Mubammad, deceased. In 1935, 
however, Sharif Khan appellant got the 
very sane trees by gift from Zahur Khan's 
daughter Musemmat Rasulan. There was 
thus a dispute about the trees between 
Shah Muhammad and Sharif Khan. On 
April 6, 1937, about an hour after sunrise, 
some boys and girls of Sharif Khan’s fam.ly 
were picking the frnitof the mahua tree 
when Shah Muhammad protested and 
prevented them from picking the fruit. 
On tbis there was admittedly an alterca- 
tion between Shah Muhammad deceased on 
one side and Sharif Khan and Dildar Khan 
appellants on the other. According to the 
prosecuticn case, all the six accused came 
up armed with lathis, spears and a catap alt 
and attacked Shah Muhammad with the 
result that he fell down. His brother 
Asghar came up and remonstrated and he 
was also beaten. The defence story on the 
other hand was that when Shah Muhammad 
drove away the boys and girls who were 
picking the mahua tree, Sharif Khan and 
Dildar Khan, appellauts, remoostrated with 
them and tbereupon Shah Muhammad, 
Asghar and four others attacked them. 
They also used their lathis 10 self-defence. 
The other accused denied their presence at 
the time of the occurrence. 

A report of the occurrence was made at 
the Dostpur thana, at 2P. M. by Asghar 
Khan, brother of the deceased, and in this 
report, all the accused were named. About 
the same time another report was made at 
the thana by Sharif Khan, appellant, in 
which the story of the defence as men- 
tioned above was given. Shah Muhammad 
was takento the thana by Asghar Khan, 
put he died there at about 3-30 r. m. On 
post mortem examination he was found ta 
have four incised wounds, three on the 
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head and one on the upper part of the right 
buttock. There were also found on 
fractures of the bones of the skull and death 
was due to those fractures caused by the 
Injuries to the head. The Medical Officer 
was of opinion that the external injuries 
on the head were probably caused by the 
edge of a spear, the spear being used as a 
lathi 

Asghar Khan’s injuries were also medical- 
ly examined on Aprill4, 1937, and he was 
found to have ten simple injuries but the 
Nature of the weapon could’ not be 
stated as the injuries were old and sup: 
ported. 

The learned Counsel for the appellants 
has vigorously challenged the learned 
Judge’s finding in holding his clients 
responsiole for the injuries of Shah 
Muhammad deceased and has invited my 
attention to the fact that all the prosecu- 
tion witnesses have unanimously stated 
that the present appellants were only 
armed with lathis. He argues that as not 
a single injury that could be caused by a 
lathi was found on the deceased's body, 
the appellants could not be convicted for 
the injuries to Shah Muhammad. There 
can be no doubt that the learned Judge did 
not deal with this casein a very careful 
manner. He disbelieved all the prosecution 
witnesses because none of them was 
mentioned in the First Information Report 
made by Asghar Khan and because most 
of them were not independent and made 
some statements which were contrary to 
what was stated before the Committing 
Magistrate or the Police. None of these 
factors is always sufficient to totally discard 
' the evidence of witnesses though they are 
sufficient to raise a suspicion against the 
truthfulness of the witnesses and to lead 
the trying Judge to scrutinize the evidence 
with caution. If oral evidence of witnesses 
is corroborated by medical or other reli- 
‘able evidence; there is no reason why it 
“should not be bslieved even though the 
witnesses were not named in the First 
Information Report or are not totally in- 
dependent. In the present case all the 
` witnesses definitely stated that out of the 
‘accused, Dildar Khan, Sharif Khan and 
‘Ram Samujh were armed with lathis, 
‘Muhammad Ali Khan and Zainullah Khan 
with spears and Najib Khan with a 
‘catapult in which dry mud balls were 
used. The medical evidence as noted 
above disclosed that Shah Muhammad died 
‘of incised wounds caused by the edge of a 
¿pear or spears. The learned Judge also 
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held, and I think rightly, that Shah 
Muhammad was in possession of the trees 
and that the prosecution case that the 
accused were the aggressors was true. Yet 
inspite of all these circumstances, he ac- 
quitted Muhammad Ali and Zainullah who 
alone could have caused the injuries on the 
head of the deceased. In convicting the 
present appellants “for causing grievous 
hurt with a spear to Shah Muhammad 
deceased”, he has quite forgotten what the 
prosecution case was as to the persons who 
were armed with spears. 

I am also at a loss to understand how the 
learned Judge came to the conclusion that 
an offence under s. 326, Indian Penal Code, 
only was committed inthe present case. He 
Says: 

FS: cad am of opinion that in this case there 
is nothing on the record to show that the accused 
intended to cause any more than grievous hurt and 


cannot certainly intended to have caused the death of 
the deceased”. 


The learned Judge ought to have known 
that it is not only an intention to kill that 
constitutes an offence of murder or of 
culpable homicide. If a person dces an 
act with the knowledge that his act is likely 
to cause death or such bodily injury as is 
likely to cause death, hecan be guilty of 
culpable homicide or even of murder in that 
case also. In this case can it be said that 
the person or persons who inflicted incised 
wounds with the edge of a spear on the 
head of Shah Muhammad deceased could 
not have known that the injuries that they 
were inflicting were likely to cause his 
death, andif not, can they escape liability 
at least under s. 204, Indian Penal Code ? 

The result-of the peculiar view taken by 
the learned Judge in this case is that the 
conviction of the appellants cannot stand. 
No doubt both the appellants stated before 
the Committing Magistrate that they used 
their lathis in self-defence but though the 
learned Judge was right in holding that the 
plea of self-defence was not open to the 
appellants, they cannot even be convicted 
under s. 323, Indian Penal Code as they 
have already been acquitted of causing 
hurt to Asghar Khan and as no lathi wound 
was found on the body of the deceased. - 

The appeal is, therefore, allowed, and the 
conviction and sentences of the appellants 
set aside. Leta copy of this judgment be 
sent to the learned Judge personally, 

D. Appeal allowed, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 431 of 1936 
August 21, 1936 
Epatey, J. 
BARODAPROSAD SUKUL—P.atntivs— 
APPELLANT 
VETSUS 
“SAHANLALL BOID AND orazes— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0O. XXXII, 
r:3, T—Appoiniment of guardian, without issuing 
otice to minor—Whether irregularity—Compromise 
m behalf of mingr—Duty of Court—Court should 
ecord reasons to show that it applied its mind to the 
westion. 

The main object of O. XXXTI, r. 3, Civil Procedure 
Jode, is to ensure that minor defendants are ade- 
ustely represerfied in suits which may be institut- 
d against them. It may well be that circumstances 
way arise in connection with a particular suit, which 
rould be sufficient to satisfy the Court that a 
erson who had applied to be appointed as guardian 
£ a minor defendant was really a proper person to 
e the minor's guardian for the suit within the 
nganing of O. XXXII, r.3 (1) of the Code and, if 
; was clearly in the interest of the minor that such 
erson should be appointed forthwith without issu- 
1g the notices upon the minor or upon his natural 
wardian, to which reference is made ia O. XXXII, 
. 8 (4) of the Code, it might be held that failure to 
ve such notices would merely amount to an 
regularity. Thirumalacharyulu v. Ammisetti Ven- 
iah (1) and Sukha v. Lachmi Narain (2), relied 
1. [p. 842, col. i] 

It is tho duty of the Court to see that the inter- 
ats of minors are adequately protected, that when 

compromise is effected tn which a minor is a 
arty, it is cf considerable importance that the con- 
sience of the Court should be eatisfied that the 
mpromise is really in the interest of the minor 
nd in ordinary circumstances, when the Court 
scords an order to the effect that a compromise 
as been allowed, it may be assumed, unless there 
e clear indications to the contrary, that the Court 
as exercised its judicial discretion in dealing 
ith the matter. In cases, however, in which 
«e Circumstances are peculiar or suspicious, a 
savy duty lies upon the Court to scrutinizé 

ith care the terms of the proposed compromise 
ad the circumstances connected therewith, in order 

ai the conscience of the Court may be satisfied 

n the point that the compromise is really for the 

inor’s benefit. The Court should record the fact 
at an application had been made to it, that the 

rms of the proposed agreement of compromise 
ere considered by the Court, and that, having re- 
urd to the interests of the minors, the Court grant- 

K. leave to the making of the agreement or the com- 
comise, vj 

Held, that merely giving permission to the guar- 
an “to compromise the suit on behalf of the 

inor defendant as prayed for”, was not sufficient 

show thatethe Judge applied his mind judicially 
the question as to whether or not the compromise 
as really for the benefit of the minor and such 

4 order did not comply with the principles under- 

O. XXXII, r.7 of the Code. [p. 344, col. 1.] 

Case-law referred to.] 


©. A. from the appellate decree of the 


Kstrict Judge, Rajshahi, dated - 
or 26, 1935, j i, dated Novem 
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Messrs. Bijoy Kumar Bhattacharjee, Pha- 
nindra Kumar Sanyal and Bireswar Bagchi, 
for the Appellant. 

Messrs. Brojolal Chakrabarty, Gunada 
Charan Sen and Radhika Ranjan Guha, 
for the Respondents. 

Judgment —In the suit out of which 
this appeal arises, the plaintiff Baroda 
Prosad Sukul sued the defendants for a 
declaration to the effect that a decree 
obtained by them against the plaintiff and 
his brother Kamada Prosad Sukul was 
fraudulent and inoperative against him 
because it had been obtained in contra- 
vention of certain provisions of the Civil 
Procedure Code which have been enacted 
for the protection of minors. It appears 
that on September 1, 1926, the defendants 
instituted a suit (No. 141 of 1926) against 
the plaintiff and his brother for the recovery 
of the sum of Rs. 9,779-1-9 which represent- 
ed debt which had been incurred by the 
plaintiff's father on a hatchito. The plain- 
tiff was a minor at the time when the suit 
in question was instituted and on Decem- 
ber 20, 1926, a Pleader was appointed to act 
as his guardian in the suit. The Pleader 
does not appear to have done anything 
in his capacity as guardian beyond submitt- 
ing his final reports and cn March 4, 1927, 
it appears that the plaintif’s uncle, 
Raghunath Sukul, applied to bs appointed 
as guardian ad litem of the minor plain- 
tiff ; he was appointed as such by an order 
of the Subordinate Judge passed on the 
day on which the application was filed and 
the Pleader guardian was discharged. On 
the same day, namely on March 4, 1927, 
Raghunath Sukul filed a petition of com- 
promise, and was allowed to compromise 
the Suit No. 141 of 1926 on behalf of the 
plaintiff. On March 5, 1927, a decree was 
prepared according to the terms of the 
petition of compromise which had been 
filed by Raghunath Sukul. Oa February 2, 
1934, a suit was filed by the plaintiff 
Baroda Sukul, who was still a minor, for 
a declaration that the compromise which 
was effected on March 4, 1927, was 
fraudulent and that this compromise was 
not binding on him, because it contravened 
certain provisions contained inO. XXXII, 
Civil Procedure Code. 

The case for the defendants was to the 
effect that the compromise was binding, 
that the plaintiff was duly represented in 
Suit No. 141 of 1926, and that the case 
was compromised with the permission of - 
the Court as required by O. XXXII, r. 7, 
Qivil Procedure Code. The learned Munsif 
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held that the decree in Suit No. 141 
of 1925 should be set aside because the 
compromise had been obtained in contraven- 
tion of the express terms of O. XXXII, 
r. 7, Civil Procedure Code. The lower 
Appellate Court reversed the decision of 
the learned Munsif and held that the 
decree was operative. The first point urged 
on behalf cf the plaintiff-appellant is that 
he wes not propetly represented in Suit 
No. 141 of 1926 owing to the fact that 
the provisions of O. XXXIL r. 3, had not 
been fulfilled. With regard to this matter 
it appears that from December 20, 1926, 
until March 4, 1927, the plaintiff was pro- 
perly represented in the suit by a Pleader 
guardian and it has not been seriously 
contended that as regards his representa- 
tion before March 4, 1927, there was any 
illegality or irregularity. It appears, how- 
ever, that on March 4, 1927, the plaintiff's 
unele Raghunath Sukul suddenly appeared 
before the Oourt and asked that he might 
be appointed as the guardian cf the minor 
Baroda Prosad Sukul. The application 
filed by Raghunath Sukul is not forthcom- 
ing and it appears that it has been de- 
stroyed. It is, however, admitted that no 
notice to the minor or the natural guardian 
of the minor was issued as required by 
O. XXXII, r. 3 /4), Civil Procedure Code, 
and without issuing these notices, the 
Court passed an order forthwith to the 
effect that Raghunath Sukul should be 
appointed guardian of the minor in place 
of the Court guardian, Sisir Kumar Ghese, 


The main object of O. XXXII, r. 3, 
Civil Procedure Code, is.to ensure that 
minor defendants are adequately represent- 
ed in suits which may be instituted against 
them. It may well be that circumstances 
may arise in connection with a particular 
suit, which would be sufficient to satisfy 
the Court that a person who had applied 
to be appointed as guardian of a minor 
defendant was really a proper person to 
be the minor's guardian for the suit with- 
jn the meaning of O. XXXII, r. 3 
(1) ofthe Code and, if it was clearly in 
the interest of the minor that such person 
should be appointed forthwith without 
jssuing the notices upon the minor or 
upon his natural guardian to which re- 
ference is made in O. XXXII, r. 3 (4) 
of the Code, it might be held that 
failure to serve such notices would merely 
amount to an irregularity. In this connec- 
tion, it has been held by the Madras 
High Court in Thirumalacharyulu v. Am- 
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misetti Venkiah (1) that 


“No irregularity by way of an omission to send a 
notice as required by O. XXXII,r. 3, shall operate 
to render void the presumed representation of the 
minors in a suit, unless such an omission has in 
fact- prejudiced, their defence, and such prejudice 
is not a matter of assumption or presumption but 
of proof.” ` 

Similarly, it was held by the Allahabad 
High Court in Sukha v. Lachmi Narain 
(2) that 

“The appointment of a guardian, without issuing 
notices to all the parties concerned, merely 
amounts to an irregularity and that the decree 
should not be set aside on this dcecount by means 
of a separate suit except upon proof of fraud or 
collusion on the part of the guardian.” 


In view cf the principles laid down in 
the cases cited above, it wolld appear 
that under the order dated March 4, 1927, 
which was passed in Suit No. 141 of 1926, 
the minor Baroda Sukul was formally ree 
presented in the suit, although it would 
appear that his representation had been 
obtained by means of a procedure which 
was distinctly irregular. This being the 
case, it was certainly incumbent upcn the 
learned Subordinate Judge to take careful 
steps to satisfy himself that any compro- 
mise which might be propesed by Raghu- 
nath Sukul on behalf of the minor defen- 
dant was really in the interest of the minor, 
and it was doubly incumbent upon him 
to do this having regard to the very unusual 
circumstances in which Raghunath Sukul 
was appvinted as the guardian of the minor 
after the suit had been pending for several 
months, and also in view of the fact that 
on the very day on which he was appointed 
to act as the minor’s guardian he fileda 
Petition on behalf of the minor asking that 
the suit might be compromised. These 
circumstances would appear to indicate 
that Raghunath Sukul was appointed aa 
guardian of the minor not mainly for the 
purpose of safeguarding the minor's interest 
in the suit, but primarily for the purpose 
of effecting a compromise. 

It now remains to be seen whether the 
compromise should be set aside on the 
ground that the order of the learned Sub- 
ordinate Judge, dated March 4, 1927, under 
which this compromise was permitted, fails 
to comply with the requirements of 
O. XXXII, 7. 7, Civil Procedures Code, or 
with the principles of law which have been 
laid down with reference to compromise 
decrees. The leading case with regard to» 
the manner in which a compromise on be- 

(C) 46M LJ 363; 80 Ind. Cas. 541; A I R 1924 Mad. 


* 763: 34 M L T 202; (1924) M W N 362; 19L W 678. 


(2) 26 A L J 834; 113 Ind. Oas. 829; A T R 1928 AN, 
621; 12 R D 628. 
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half of a minor should be recorded appears 
to be the case in Manohar Lal v. Jadu Nath 
Singh (3). In that case Lord Macnaghten 


stated that 


“There ought to be evidence that the attention of 
the Court was directly called to the fact that a minor 
was a party to the compromise and it ought to be 
shown, by an order on petition, or in some way not 


open to doubt, that the leave of the Court was 
obtained.” 


Further, in Midnapore Zamindari Co. 
Ltd. v. Gobinda Mahto (4); it appears that 
there was no formal order on the record 
appointing a mincr’s mother to act as his 
guardian. In due course, the mother 
effected a compromise on behalf of the 
minor, but here was no order which stated 
in so many terms that the Court had con- 
sidered the matter and had found that the 
compromise was for the benefit of the 
minors. In that case Woodroffe, J., said : 

“I think it must be assumed, in the absence of any 
evidence to the contrary, that the Court did ite duty 
in the matter and was satisfied, before giving per- 


mission, that the compromise was for the benefit of 
the minors concerned.” 


This observation wae cited with approval 
in the subsequent case in Krishna Pershad 
Roy v. Romes Chunder (5). The principle 
laid down in Midnapore Zamindari Co., Ltd. 
v. Gobinda Mahto (4), was also followed by 
Shadi Lal, J. in Janki v. Naunihal, 39 Ind. 
Cas. 53 (6. Further, in Subramania Chet- 
tiar v. Raja Rajeswara Dai (D, their 
Lordshipsof the Privy Council pointed out 
that the provisions making it necessary 
to obtain the leave of the Court are of 
great importance to protect the interests of 
a minor, and they quoted with approval 
the remarks of Lord Macnaghtan in Mano- 
har Lal's ease (3) to which I have already 
referred. The principles which have been 
laid down in the cases cited above seem 
therefore to be that itis the duty of the Court 
to see that the interests of minors are ad- 
equately protected, that when a compromise 
is effected to which a minor is a party, it is 
of considerable importance that the con- 
science of the Court should be satisfied 
that the compromise is really in the interest 
of the minor and that, in ordinary circum- 
stances, when the Court records an order 
tothe effect that a compromise has been 
allowed, it may be assumed, unless there 


ino 33 TA 128; 28 A 595; 90 C219; 3 A L J 710 


(4) 80LIT31. 

(5) 80 L J 274; 4 Ind. Cas. 467;13 O W N 163. 

16) 39 Ind. Cas. 53; A IR 1917 Lah. 113; 36 P R 
1917; 9 P L R 1917, 

(7) 39 M 115; 32 Ind. Cas. 258; ATR 1915 PO 33: 
298M L J 856; 200 W N 201: 3L W 149; ML T 


150; 14 A LJ 153; A916) M W N 100;230 L J 337; 
18 Bom. L R 3680. 
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are clear indications to the contrary, that 
the Court has exercised its judicial discre- 
tion in dealing with the matter. In case, 
however, in which the circumstances are 
peculiar or suspicious, as they appear to 
have been in the case with reference 
to which the present appeal arises, it is 
clear that a heavy duty lies upon the Oourt 
to scrutinize with care the terms of the 
proposed compromise and the circumstances 
connected therewith, in order that the con- 
science of the Court may be satisfied on 
the point that the compromise is really for 
the minor’s benefit. This appears to have 
been the view taken by B.B. Ghose, J. in 
Suresh Chandra Saha Choudhury v. Gobind 
Nath Saha Choudhury (8% In that parti- 
cular case the Court appears to have 
allowed a compromise to be made on behalf 
of certain minor Plaintiffs, but no order 
was recorded to the effect that the com- 
promise was really for the benefit of the 
minors. The circumstances were also 
peculiar, because it would appear, that with 
reference to the compromise which ib was 
provosed to effect, an application had to be 
made to the District Judge in order that 
the guardian might obtain permission to 
effect a lease in resp3c! of some property 
and. although applic ition for the sanction 
of the District Tudge had heen made. na 
such sanction had been obtained. This 
being the case, B. B. Ghose, J. pointed 
gre this circumstance the Subordinate Judge 
should have carefully considered the question whether 
the proposed compromise was for the benefit of the 
infants.” 

The learned Judge then referred to the 
ease in Kalavati v.Chedi (9), in which it 
had been held that the Court should record 
the fact that an application had been made 
to it, that the terms of the proposed agree- 
ment or compromise were considered by 
the Oonrt, and that, having regard to the 
interests of the minors, the Court granted 
leave to the making of the agreement or 
compromise. He also referred to the case 
in Govindaswamy Naidu v. Alagirisamt 
Naidu, (10), in which the learned Judges 
stated : f h 

“We wish to point out that in sanctioning a com- 
promise on behalf of an infant, the order granting 
the sanction should in terms state that the question 
whether the compromise was for the benefit of the 
infant was considered.” 

B. B. Ghose, J. then refers to the practice 


followed in the High Court under which the 


(8) 46 OT. J 441; 103 Ind. Oas. 522; AT R 1927 Cal, 
798; 320 WN 459. 

(9) 17 A 531; A W N 1895, 126. 

(10) 29 M 104. 
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Court determines judicially on the materials 
placed before it- whether a compromise 
would ¿be for the benefit of the infant. 
His Lordship also points out that it is 
important that there would be a guarantee 
that the interest of the minor had been 
properly considered. In this connection he 
“he spirit of the rule should be observed and not 
the mereform. In my opinion, therefore, the pro- 
visions of O. XXXII, r.7, sub r.(1) were not properly 
complied with in this case.” 


In this case with reference to which the 
present appeal arises, the order of the 
learned Subordinate Judge under which 
the compromise was accepted is as fol- 
lows : 


“4327. The guardian of the minor defendant No.2 - 


is permitted to compromise the suit on behalf of the 
said minor defendant as prayed for.” 


Having regard to the principles which 
have been laid down in the cases cited 
above, and also in view of the peculiar 
circumstances in which Raghunath Sukul 
was appointed as guardian of the minor 
Baroda Prcsad Sukul. I do not think it can 
be said that the order of the learned Sub- 
ordinate Judge quoted above is sufficient 
to show that he applied his mind judi- 
cially tothe question as to whether or not 
the compromise was really for the benefit 
of the minor, and this being the case, I 
do not think that there has been sufficient 
compliance with the principles underlying 
O. XXXII, r. 7, Civil Procedure Code. 
This being the case, I am of opinion that 
the plaintiff is entitled tc succeed in this 
appeal. The appeal will accordingly be 
allowed. The judgment and decree of the 
lower Appellate Court will be set aside 
and those of the Court of first instance will 
be restored with costs in this Court as well 
as in the lower Appellate Court. The cross- 
objection which has been filed in this case 
has not been pressed and it is, therefore, 
dismissed with costs. Having regard to 
the order passed above, the plaintiffs in 
Suit No. 141 of 1926 will now be at liberty 
to proceed with that suit from the point 
at which Raghunath Sukul was appointed 
guardian of the minor, Baroda Prosad 


Sukul. Leave to appeal under s. 15, Letters - 


Patent, is refused. 


D. Appeal allowed. 
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AL'. AHABAD HIGH COURT 
Civil Miscellaneous Case No. 38 of 1937 
October 6, 1937 
Nramat ULLAH AND MUHAMMAD ISMAIL, JJ. 
In the matter of BRAHMA NAND 

U. P. Encumbered Estates Act (XXV of 1934), 
ss. 6, 7—Order under s 6—Proceedings in all Courts 
should be stayed—Duty of Special Judge—Applica- 
tion for stay to Court concerned should be by party 
—Order under s. 6, whether conclusive to show that 
applicant isentitled to benefit under s. T 

The interpretation ofs. 7 (1) of U. P. Encumbered 
Estates Act, is that the Oourts whether Revenue or 
Oivil shall stay proceedings to which, this section 
applies asaoon as an order under s. 6 has been 
passed. It is not the function of the Special Judge 
to send directions tothe Courts in which such pro- 
ceedings are pending against the applicant. The 
applicant must move the Courts coneerrfed to stay 
the proceedings provided that they come within the 
purview ofs. 7. It isfor the Oollector to decide 
whether an application under s.4 is inorder. The 
Special Judge cannot question the legality or other- 
wise ofthe orders of the Collector. Fromthe scheme 
of the Act it is clear that the Collector's order for- 
warding anapplication is conclusive proof of the 
fact thatthe applicant is entitled tothe benefit of 
s. 7. If anyone is aggrieved by the order of the 
Collector, he may have recourse to such remedy as is 
provided by the Act The Special Judge has to 
assume thatthe applicant is a person entitled to 
the benefits of the Act and he should proceed to 
scinaieats upon matters entrusted to him by the 

ct. 


C. Mis. Case referred by the Special 
Judge, First Class, Budaun, dated Decem- 
ber 23, 1936. 

Messrs. S. N. Seih and G. S. Pathak, for 
the Applicant. 


Niamat Ullah, J.—This is a reference 
under O. XLVI, r. 1, Civil Procedure Code, 
by the learned Special Judge of Budaun, 
From the statement submitted to us it 
appears that Brahma Nand (applicant) 
obtained some zamindari property from 
one Ram Charan Lal on a theka. The 
theka money was not paid by the thekadar 
and Ram Charan Lal had to bring a suit, 
No. 17-27 of 1933-34, in the Revenue 
Court for the recovery of arrears due by. 
Brahma Nand. The suit was decreed and 
in execution of the decree some property 
of the judgment-debtcr (applicant) was put 
up forsale. The property was eventually 
purchased by Musammat Shiam Lata 
but no confirmation of the sale has yet 
taken place. During the pendency of the. 
aforesaid proceedings Brahma Nand 
(applicant) applied tothe Collector under 
s. 4, U.P. Encumbered Estates Act. The 
Collector being satisfied that the applica- 
tion was'made according to the provisions . 
of s. 4, forwarded it tothe Special Judge 
under s.6 ofthe Act. On the application , 
of Brahma Nand, the learned Special. 
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:Judge, issued an order to the Revenue 
Court to stay the confirmation of sale 
till the disposal of the application forward- 
ed tohimby the Collector under s. 6 
of the Act. The auction-purchaser Musam- 
mat Shiam Lata objected to the legality 
of the aforesaid order and alleged that 
the learned Judge had no jurisdiction 
to stay the proceedings relating to the 
confirmation cfsale, because a thekedar is 
not included in the definition of “landlord” 
under s.2(g) of the Act. The applicant 
contes'ed the’objestion and claimed to be 
entitled tothe benefit of s. 7 of the Act. 
Thelearned Judge felt some doubt whe- 
ther the preceedings in the Revenue Court 
shouldzbe stayed or not. He has, therefore, 
referred the following qnestion to this 
Court : 

“Whether thetheka money due by the applicant 
zamindar is to be taken as debt and proceedings 
about that are to be stayed in view of his appli- 
cation under the Encumbered Estates Act.” 

In our judgment the languageofs.7 of 
the Act is perfectly clear and lays down 
the consequences following an order under 
s.6 passed by the Collector. Section 7 (1) 
runs thus : 

“When the Collector has passed an order under 
8.6, the following consequences shall ensue (a) all 
proceedings pending atthe date of the said order in 
any Oivil or Revenue Oourt in the United Pro- 
vinces in respect of any public or private debt to 
which a landlord is subject.........-...,..8hall be 
stayed.” 

The obvious interpretation of this sec- 
tion is that the Courts, whether Revenue 
or Civil, shall stay proceedings to which 
this section applies as soonas an order 
under s.6 has been passed. It is not the 
function of the Special Judge to send 
directions to the Courts in which such 
Proceedings are pending against the 
applicant. Itis forthe applicant to move 
the Courts concerned to stay the proceed- 
ings provided that they come within the pur- 
view cf s.7 of the Act. It is for the 
Collector to decide whether an application 
under s. 4 is inorder, The Special Judge 
has no jurisdiction to question the legality 
or otherwise of the orders of the Collector. 
Except as provided in ss, 45 and 46of the 
Act, no proceedings of the Collector or 
Special Judge in this Act shall be ques- 
tioned in any Court (s. 47). The appeal 
by any one dissatisfied with the decision, 
decree or order of the Collector under 
this Act shall lie to the Board of Revenue: 
s. 45 (3). From the scheme of the Actit 
is clear that the Collector's order forward- 
ing an application is conclusive proof of 
the fact that the applicant is . entitled 
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to the benefit of s 7. If any 
one is aggrieved by the order of the 
Collector, he may have recourse t> such 
remedy as is provided by thə Act. 
The Special Judge has to assume that the 
applicant is a person entitled to the 
benefits of the Act and he should proceed 
to adjudicate upon matters entrusted to 
him by the Act. In our opinion it is 
not necessary for us to decide the question 
referred to usas it does not arise in the 
proceedings that are pending before the 
learned Special Judge. 


D. Order accordingly. 





RANGOON HIGH COURT 
Second Civil Appeal No. 245 of of 1935 
March 19, 1937 
Mosrty, J. 

M. M. SHERAZEE— APPELLANT 


Versus 
DISTRICT COUNOIL, KYAUKSE 
RESPONDENT 

Contract—Breach of—Contract not executed in 
manner required by law— Party acting on it—If can 
sue for its breach. 

A party acting upon a contract which is required 
to be executed ina particular manner prescribed by 
law but which is not so executed, cannot sue for 
preach of such contract. Raman Chetty v. Municipal 
Council, Kumbakonam (l) and Radha Krishna v. 
Municipal Board, Benares 2), followed. 


S. C. A. from the decree of the District 
Court. Meiktila, dated December 19, 1935. 


. Mr. PAS. Chari, for the Appellant. 

Mr. Twa Aung, for the Respondent. 

Judgment.—This second appeal must 
be dismissed. The plaintiff-appellant, M. 
M. Sherazee, sued the Kyaukse District 
Council for Rs. 4,680. The suit is headed 
“Due on accounts” and also “Due fer 
damages". The plaintiff bought the bazaar 
tolls at three bazaars, Thanywa, Yewun 
and Haymvinmo, in April, 1932, for the 
year 1932-33. (The suit was instituted in 
September 1934). He bid Rs. 9,050 for the 
three bazaars. He said that it was part 
of the agreement that he could collect tellg 
on the cattle brought for sale to these 
bazaars at the rate of eight annas a head, 
and that, after he had so collected the 
cattle tolls from May 1 to 23, he was pre- 
vented from doing so thereafter by the 
then Chairman of the District Council, U 
Ba Yi, (D. W. No. 1) ; he was given Rs. 272 
compensation by the Council later (vide 
his application of September 1932, and 
the subsequent Chairman’s report on it 
in January 1933, Ex. 20). He claimed that 


346 


the amount sued for represented a loss on 
the sale of cattle according to his accounts. 
It was proved by the defence that at the 
sale, the sale notice or leaflet (Ex. 5), was 
read out, which put up these and other 
bazaars for sale: and also one cattle mar- 
ket at Kume, and other licenses, ferries, 
slaughter houses, etc. The sale notice als» 
gave the conditions of sale : one-fifth of the 
purchase-money, if over Rs. 100, to be paid 
at once, and tha balanes in eight instal- 
ments, from May to December. The plaint- 
iff admittedly arrived late after this notice 
had been read out, and was, according to 
the defence, given it and Ex. 6, Schedule 
of Rates. to read before he made his bids. 
His case is that he was only given the 
schedule. Now, this schedule contains item 
No. 11, that the rate on ca'tle is eight annas 
a head, and the schedule is headed : Sche- 
dule of Rates sanctioned for making collec- 
tions in all the bazaars situated in the 
Kyaukse District.” This is what the plaint- 
iff rests his claim on. What this item 
really means, I donot kn»w. The defence 
show thatthe Commissioner of Mandalay 
in 1931 had pointed out to the District 
Council that their proposal to allow the less- 
ee of the Yewun Bazaar lease fone of the 
three’ now in question) to collect fees from 
the purchasers of cattle is not in accordanca 
with the bye laws, which provided for the 
collection of fees by 2 gaung ooly, and that 
the fees should not go to tae lessee who 
had not paid for them when he made his 
bid, and did not expect to get them The 
astual fees prescribed by the Commissioner 
for the sale of cattle in the public market 
which was at Kume(Ex. 14) in 1929, were 
not a uniform rate of eight annas at all, 
but six antas for bullocks and other rates 
for other animals. The bye-laws published 
in 1934, Rr. 3 and 6, show that cattle 
markets should be under a gaung There 
is an addendum, however, that the District 
Council may sell the right to collect cattle 
market fees by the public auction. I do 
not know the date waen this addendum was 
added. The defence say thatitem No. 11 of 
Ex. 6 was intended for Kume cattle market 
only, and that it is clear from Ex. 5 that 
cattle tolls were not intended to be com- 
prised in the sale of bazaar leases. I note 
that Ex. 20 itself, the report of the Chair- 
man, suggests that compensation was given 
to the lessee because of the inclusion of 
item No. ll in the schedule, Ex. 6. 
However, that may be, it is clear, I 
think, that the plaintiff had no right of 
suit. Itis impossible to say what the basis 
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of his suit ia the plaint was. Itis drafted 
vaguely, and think purposely vaguely, in 
order to av:id limitation. Under s. 71, 
Rural Self-Government Act of 1921, every 
suit instituted against the District Council 
in respect of any act purporting to be done 
under this Act or any byelaw shall be 
dismissed unless itis instituted within three 
months from thedate ofthe accrual of the 
alleged cause of action. [f this suit was 
based on the breach of the agreement by 
the District Council to allow the plaintiff 
to collect the tolls at the bazaar, the lease 
of which he had bougat, then the suit 
would obviously be time-barred. It was 
held, however, by the District Judge on 
appeal on this very preliminary point that 
the suit was not time barred, and as no 
second appeal was preferred to this Court, 
that matter is res judicata. The suit, of 
course, is one for breach of an agreement, 
however, much it is disguised asa snit for 
the damages for tort or wrongful action. 
However, as the two lower Courts Have 
pointed outintheir judgm:nt on the sait 
when remanded, the suit, if one for a 
breach of contract or an agreemant to give 
a contrac’, is bound to fail b3canse uader 
s. 53, stb-s. 3 of tha Act, no contract, which 
is not executed by the Chairman and one 
member and sealei with tha Council seal, 
suall be binding on the District Council. 
The plaintiff of course could have sued the 
District Council for failure to execute a 
contract with himin acsordarca with the 
term3 of the auction, but that is not his 
case. In that case his damages would have 
been limited tothe amount by which the 
advance that he paid exceeded the advance 
that he would have paid if cattle tolls had 
not been included in what was auctioned. 
Now, in the present case, the plaintiff, 
after he was informed that he had no 
right to collect the cattle tolls, refused to 
enter into a signed contract with the 
Council ; he later refused tə pay the fur- 
ther instalments uatil he was told that if 
he did not doso, the license would be re- 
sold, and then he paid them. The cases 
cited by the lower Oourts—Raman Chetty 
v. Municipal Council, Kumbakonam (1) and 
Radha Krishna v. Municipal Board, Bena- 
res (2)—show clearly that, if the plaintiff 
chose to continue, as he did, he had no 
right of suit for breach of contract. 
With the other aspect of the case, damages 
for misrepresentation, the plaintiff acquiese- 
ed in the position and continued with the 


(1) 30 M 290; 2M L T 294. 
(2) 274 592; 2 A L J 321; A W N 1905, 111, 
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license, and the evidence on the record is 
merely directed to show the tolls that 
could have been collected and not the 
amount of over-bid, or rather the amount 
by which the advance paid exceeded what 
would otherwise have been paid, and this, 
in any case, presumably would have been 
met by the compensation already given 


him. This appeal will be dismissed with 
costes, 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Secontl Civil Appeal No. 1526 of 1931 
January 8, 1935 

VENKATARAMANA Rao, J. 
MANNAVA RAMA RAO—AppELLANT 
versus 
MANNAVA VENKATA SUBBAYYA 


AND OTHERS—RESPONDENTS 

Hindu Law — Partition — Institution of suit by 
minor through next friend—Minor electing to continue 
iton becoming major—Severance of status, if effected 
from date of suit—Alienation — After-born son, when 
can challenge alienation by father—Antecedent debt— 
Recital in sale-deed—Sufficiency of—Actual proof of 
necessity, if essential. 

The filing ofa suit is prima facie evidence of the 
fixed intention to become separate and thus operates 
as a severance if nothing else is shown to the con- 
trary, It is open to a co-parcener to revoke his in- 
tention, the law thus giving him locus poenitentiae 
which can be availed of till something is done which 
might render it difficult even for him todo so, such 
asthe ‘acceptance of hisintimation by the other 
members of the family. Therefore, till a decree is 
passed, the severance attempted may be put an end 
to and the severance brought about continues and 
enures for the benefit of the co-parcener and his 
legal representatives. The institution of a suit by a 
guardian does operate as a severance of status unless 
the minor on attaining majority declines to adopt it 
or the Court refuses to sanction it. Consequently 
where a minor co-parcener files a suit for partition 
through a next friend and elects to continue the 
suit on becoming major, he becomes a divided member 
fromthe date of the plaint and becomes entitled to 
a share as he would be entitled to on that date. 
This share is not liable to be reduced by birth 
of a brother to him after institution of his suit. 
Rangasayi v, Nagarathnamma (1) and Palaniammal 
v. Muthu Venkatachela Moniagar (5), relied on. 
Chelimi Chetti v Subbanna (2), Krishnaswami 
Thevan v. Pulukuruppa Thevan (3) and Rama Rao v. 
Hanumantha Rao (4), not followed. |p. 349, cols. 1 & 2,] 

It should be presumed that a living child should 
have begn conceived at least 210 days before its 
birth, and hence a child born within 210 days of an 
alienation is presumed to be en ventre sa mere. Oon- 
sequently, ason born within 209 days of the aliena- 
tion by the father can challenge it and if made with- 
out necessity, is not binding on him. Rangasayi v. 
Nagarathnammea (1) and Chelimi Chetti v. Subbanna 
(2), referred to. [p. 350, col. 1.] 

A recital that the sale-deed was in discharge of 
decree debts would be prima facie evidence ofa 
representation made by the alienoy at the time of the 
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transaction. As actual proof of the necessity 15 not 
necessary forthe validity of an alienation and reason- 
able belief in the existence of necessity would be 
enough, one can presume, having regard to thefaat 
that the vendeeis dead, the latter believed inthe 
representation and took the sale. The belief in the 
representation that money was needed for the dis- 
charge of such debta would be quite enough to 
justify the alienation. All that is necessary to prove 
is the fact of decree debts subsisting against the 
father at time of alienation. Hunooman Pershad 
Pandey v. Babooee Munraj Koonweree(9) and Banga 
Chandra Dhur v. Jagat Kishore (10), referred to. 
[p. 350, col. 2; p. 351, col. 1.1 

S.O. A. against the decree of the Sub- 
Judge, Bapatla, in A.S. No. 163 of 1927. 
` Mr. K. Kameswara Rao, for the Appel- . 
lant. 

My. P. Satyanarayana Rao, for the Res: 
pondents. 

Judgment,—This is a suit for partition, 
The plaintiff is the son of defendant No. 1 
by his first wife. Defendants Nos. 2 and 
60 are his sons by the second wife. The 
plaintiff was born on August 4, 1908. He 
instituted the suit through his next friend 
on October 3, 1922. He attained his ma- 
jority on August 4, 1926, and elected to 
continue the suit on August 20, 1926. 
Defendant No. 60 was born to defen- 
dent No. 1 on August 4, 1925, and was 
added asa party to the suit. 

One of the questions in this case is, 
what is the share which the plaintiff is 
entitled to? If the rights of the plaintilf 
are to be determined as on the date of 
the plaint, he would be entitled to one- 
third, but if it is to be determined ag 
on the date when he elected to continue 
the suit or as onthe date <f the prelimi- 
nary decree for partition in this case, he 
would be entitled to one-fourth. The lower 
Courts took the view that the plaintiff 
must be deemed to have been a member 
of an undivided family till he attained 
majority and elected to continue the suit, 
and he can only be given such share as 
he would be entitled to ace’rding to the 
state of the family on that date, and the 
family on that date consisted of four mem- 
bers including defendant No. 60, and he 
can only be given one-fourth share in the 
properties to which he was held entitled. 
It is contended before me by Mr. Kames- 
wara Rao, on behalf of the plaintiff, that 
that view is unsound. The recent Full 
Bench decision of the Madras High Court 
in Rangasayi v. Nagarathnamma (1) esta- 
blishes that a suit for partition instituted 


(1) 57M 95; 146 Ind. Cas. 269; A I R 1933 Mad. 
890; 38 L W 676;6R M227;65 M L J 630; (1933) M 
WN 1324 (FB). 
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on behalf of a minor operates as severance 
of his status from the joint family of 
which he was a member from the date 
of plaint if it endsin a decree and the 
suit does not abate on his death but can 
be continued by his legal representatives 
subject to the condition that the Court 
has still to find that circumstances existed 
on the date of plaint which rendered 
severance necessary in the interests of the 
minor. The ratio of the decision is that 
it is competent to a guardian of a minor 
to manifest the intention to separate on 
behalf of the minor, and the Court, if 
it comes to the conclusion that the parti- 
tion is beneficial to the minor, may adopt 
the act of the guardian and the minor 
becomes divided in status as from the 
date of the plaint. Ramesam, J. observes: 

“The cases show that the volition indicating a 
desire for separation and an unambiguous inten- 
tion to separate cannot be expressed by the minor 
himself but must be exercised on his behalf by 
some other person, by a guardian in a private 
partition and by a next friend in the filing of a 
plaint.. . If in the case of a minor the option 
cannot be exercised by him but should bedone by 
somebody else on his behalf, why should not the 
exercise of that option on his behalf effect a sever- 
ance as in the case of an adult ?” 

Referring to the following observation 
in Chelimi Chetti v. Subbanna (2): 

“In the case of a minorthe law givea the Oourt 
the power to say whether there should bea divi- 
sion or not, ate,” 

Ramesam, J. remarks : 

“As I gaid, this is a rule conceived in the in- 
terests of minors. It does not mean ‘that the 
exercise of the discretion is totally inoperative until 
the Court records its finding. In such a case it 
seems to me that the proper way of describing the 
situation is that the exercise of the option on be- 
half of the minor effects a severance conditional on 
the Oourt finding that it was for the bonefit of 
the minor.” 

Ananthakrishna Ayyar, J. in the same 
case after referring to the »bservation of 
the learned Judges in Chelimi Chetti v. 
Subbanna (2) that a member of a joint 
family who exercises his discretion to separ- 
ate must be of an age capable of exercising 
discretion inlaw observes: 

“T think they have not paid due regard to the 
circumstances already mentioned by me, with refer- 
ence to such a discretion (volition) of a minor 
being exercised on the minor's behalf by the minor's 
mother or possibly by other natural guardians of 
the minor, when partition is effected outside Court 
between the members of a joint Hindu family. If 
such a thing could be done on behalf of the minor 
by his mother, ete., outside Court when partition 
is effected by private arrangement, I do not see 
sufficient reason for holding that such a thing 
could not be done in a proper case on behalf of 


(2) 41 M 442; 42 Ind Cas. 860; A IR1918 Mad: 


379; 34 M L J 213; (1917) M W N 792; 22M LT 
432, 
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the minor when a suit for partition on behalf of 
the minor becomes necessary......... Neither 
the exercise of such discretion, nor the institution 
of the suit, nor both combined, could bring about 
severance in status of the minor, unless the Court was 
satisfied that, having regard to the circumstances, | 
partition was to be for the benefit of the minor. 
But when the Court comes to such a conclusion, 
it would seem to follow that severance in status 
should be deemed to have taken place, at least on 
the institution of the suit. I say at least, because, 
logicilly, it would seem to follow in a proper case 
that the severance should be deemed to have taken 
place when the discretion or volition was exercised 
on behalf of the minor and the necessary communi- 
cations made to the other co-parceners prior to the 
institution of the suit.’ 

Cornish, J. also observes : 

“Yn the case of a minor the assertion by suit 
of his right to separate is, as we have eeen, an 
inchoate right until perfected by a decree of the 
Court. But whether the plaintiff be an adult ora 
minor, there is no distinction as regards the date 
from which divided status begins.” . 

‘this decision overrules the view enter- 
tained in some cases that until the Court 
chooses to pass a decree the minor con- 
tinues to be a member of the undivided 
family with the result that no severance 
in status is effected and the guardian has 
no power to exercise volition indicating a 
desire for separation on behalf of the 
minor, and if the minor dies before the 
decree, the suit abates : vide Chelimi Chetti 
v. Subbanna (2) the view of Reilly, J. in 
the order of reference to the Full Bench, 
the view of Devadoss, J. in Krishnaswami 
Thevan v. Pulukuruppa Thevan (3) and the 
view of Ramesam, J. in Rama Rao v. 
Hanumantha Rao (4). Some of those cases 
also express the view that thouga the 
minor continuesto be a member of the 
family, yet when once the Court passes 
a decree severance takes place from the 
date of the plaint. But if the guardian 
has no power to act and exercise the 
volition on behalf of the minor, 1t seems 
to me that the theory of retrospective 
severance in status from the date of plaint 
is unsound and does not accord with 
strict logic. The ratio dectdendi of the 
Full Bench on the other hand is intel- 
ligible ; the exercise of the option by the 
guardian does effect a severance but the 
severance so to speak remains ina state 
of suspended animation till the Court rati- 
fies the act; the Court takes upon «itself 
the task of deciding that which the minor 
if he were an adult would have dene 
himself, namely, whether it is beneficial or 

(3) 48 M 465; Nan 494; AI R 1925 Mad. 717; 

354; A 
“a RIM Sie. 121 Ind. Cas. 837; AI R 1930 Mad. 
a 57 M LJ 720; 30L W 251; Ind. Rul. (1930) Mad, 
245. 
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not to become separate; it is not a fresh 
expression of volition by the Court; the 
Volition was already expressed by the 
guardian on behalf of the minor; the Court 
Puts the seal of approval on it in the 
Place of the minor and for him. It is 
Open to the minor on attaining majority 
to elect to abandon or continue thesuit. If he 
elects to continue, he adopts the act of the 
guardian and puts his own imprimatur 
on it and “the Court is no longer called 
upon to pronounce its opinion on it; the 
minor becomes separated from the date of 
plaint. And if he elects to abandon the 
suit, the minor continues to be an undivid- 
ed member of the family and he must be 
deemed to have revoked the intention to 
Separate. This is in accordance with the 
law as declared by the Privy Council in 
regard to division of statutsin the case of 
an adult co-parcener. It is the admitted 
right of every co-parcener to demand a 
partition of his own share. The severance 
-is a matier of individual decision. The 
law in regard to an adult co-parcener is 
thus laid down in the latest pronounce- 
ment of their Lordships of the Judicial 
Committee in Babu Ramprasad Chowdhary 
v. Babuyee Radhika Deri, P. OC. A 
No. 102 of 1933: 

_ “It is, however, well settled that a member of a 
‘joint family may effect a separation in status by 
“giving a clear and unmistakable intimation by 
his acts or declarations of fixed intention to 
‘become separate, even though he goes on living 
jointly with the other members of the family, and 
there 15 no division of property.” 

The question has often arisen whether 
“the institution of a suit for partition is 
“evidence of an act giving such a clear inti- 
‘mation of the fixed intention to separate, 

The Privy Council thus answered it in 
'Palaniammal v. Muthu Venkatachela Moni- 
agar (5) at p. 258*: 

“The fact that any member of a joint family has 
“separated himself trom his co-parceneis may be 
: proved by his suing for a partition of the joint 
‘family property, and if the suit 1s uecreed, the 
“date of his severance from the joint family will, 


«if nothing else is proved, be treated as the date 
when the suit was instituted.” 


_ The expression if nothing else is proved 
18 signiyicant. Tne Lordsaips pout out 
‘that a suit may be withdrawn with tne 
Tesult that no severance of the joint status 
"may result, but at the same tune indicate 
“that even if it is withdrawn, would, unless 
explained, aflord evidence that an inten- 
__ (5) 48 M 254; 87 Ind. Cas. 333, AIK 1999 P O 49; 52 
TARI, 48 MLJ 83;6P LT 183; 211, W 439; (1925) 
^ M'W N 330; 3 Pat. L R126; 27 Bom. L R 735; WOW 
oN 846; 23 A LJ 746; LR 6A (PO) 143 (PO). 
*Page of 48 M—[ Hd] - 
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tion to separate had been entertained. 
Thus the filing of a suit is prima facie 
evidence of the fixed intention to become 
separate and thus operates as a severance 
if nothing else is shown to the contrary. 
It is open to a coparcener to revoke his 
intention, the law thus giving him locus 
poenitentiae which can be availed of till 
something is done which might render it 
difficult even for him to do so, such as the 
acceptance of his intimation by the other 
members of the family. Therefore, till a 
decree is passed, the severance attempted 
may be put an end to and the severance 
brought about continues and enures for 
the benefit of the co-parcener and his legal 
representatives. If this is the true posi- 
tion even in.the case of an adult co-par- 
cener, there is nothing illogical in the 
view that the institution of a suit by a 
guardian does operate as a severance of 
status unless the minor on attaining 
majority declines to adopt it or the Court 
refuses to sanction it. Therefore the 
plaintiff jin this case having elected to 
continue the suit became a divided mem- 
ber from the dateof plaint, and he will be 
entitled to one-third share in all the pro- 
perties in which it has been declared he is 
entitled to a share. The decree of the 
lower Court in this behalf must be accord- 
ingly moditied. 

The plaintiff impeaches the various 
alienations effected by defendant No. 1 or by 
defendants Nos. 1 and 3 in the suit on the 
ground that they were effected in circum- 
stances which would not be binding on 
him asa member of the joint fami'y. In 
regard to item No. 27 it has been found that 
the sale was not for a legal necessity, but 
the plaintiff was refused the relief because 
the date of the alienation was January 7, 
1908, and the plaintiff was born seven 
months thereafter on August 4, 1908, As 
pointed out in Sabhapathi v.Somasundaram 
(6) at p. 79%; 

“A son conceived is equal fo a son born; an 
alienation to a bona fide purchaser for value is 
liable to be set aside to the extent of the son's 


share, by a son who was in his mother's womb at 
the time of the alienation,” 
and under Hindu Law membership with 
the family is considered as commencing 
from the date of the conception. No doubt 
in Sri Datta Venkatasubba Raju Garu v. 
Gatiem Venkatarayudu (7) a Division Bench 
of this High Court observed; though under 
(6)16 M76; 2M L J 244, 
(7 27 M L J 580; 26 Ind. Oas. 61; A IR 1915 Mad, 
52; 16M L T 508, 
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s. 112, Evidence Act, a child is presumed 
to be legitimate if born within 289 days 
after possibility of access, there is no pre- 
sumption that it was conceived 280 days be- 
fore its birth. and it is incumbent’upon the 
person: attacking the alienation to prove 
by clear and satisfactory evidence that 
the child was conceived before the date of 
alienation. But for testing the validity of 
a transaction the principle to be applied is 
that the normal course of human events took 
place. Taylor in his Medical Jurisprudence, 
Vol. 2, observes : 

“The question now to be considered in reference 
to English practice is, what is the earliest period 
at which a child can be born living, and with a 
capacity to live after its birth and attain majority? 
Tt is universally admitted that children born at 
the seventh month of gestation are capable of liv- 
jng, although they are more delicate and in general 
require greater care and attention to preserve them, 
than children born at the ninth month. The chances 
are, however, very much against their surviving. 
It was the opinion of William Hunter, and it is 
one in which most modern authorities concur, that 
few children born before seven calender months (or 
Yly days) are capable of living to manhood. The 
may be born alive at any period between the sixth 
and seventh months or even in some instancrs, 
earlier than the sixth; but this is rare, and if 
born living, they commonly die soon after birth.” 


{tis not shown that the Indian practice 
is different. Hence one shou.d presume 
that a living child should hive been con- 
ceived at least 210 days before its birth. 
The plaintiff in this case having been 
admittedly born within 209 days of the 
alienation, the plaintiff must be deemed to 
have discharged the onus which Sri Datta 
Venkatasubba Raju Garu v. Gattem Ven- 
katarayudu (7), lays, down, and in my 
opinion the burden is shifted on to the 
alience to prove that he must have been 
conceived later. In Rangasayi v. Nagarath 
namma (1), and Kanganatha Reddi v. 
Ramaswami Mudali (8), a child born 
within 210 days of the alienation was pre- 
sumed to be en ventre sa mere. [ am 
therefore of opinion that ihe alienation of 
portion of Item No. 27 covered by Ex. 28 
(a) is not binding on the plaiatiff and 
must be seb aside. The next alienation 
impeached is of Item No. 48. It is covered 
by Ex. 34,a sale-deed dated August 30, 
1908. The sale purports to be for Ks. 1,500 
and the said sum is alleged to have been 
paid thus: i . 

“We have received the consideration at the time 
of the sale from one Avvaru Brabmudu alias Ven- 
katakrishniah resident of Ponnur whom you have 
caused to pay.” 


(8) 4211 W 349; 159 Ind, Oas. 1; A IR 1935 Mad. 
839; 58 M 886; 69 M LJ 425; (1935) M W N 920;8 R 
M 459 (F B). 
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The vendec gave evidenceas D. W. No.16 
to the effect that the sum of Rs. 1,500 
was borrowed for the purpose of discharg- 
ing a debt due to Avvaru Brahmudu. In 
spite of discrepancy between the recital in 
the sale-deed and the actual evidence 
both the lower Courts believed the evidence 
of D. W. No. 16 and confirmed the sale, 
Reading his evidence it appears to me 
that the purpose of the sale was to dis- 
charge the debt due to Venkatakrishniah, 
No doubt in regard to the’ actual pay- 
ment there is some amount of discrepancy, 
but looking at the evidence as a whole the 
lower Courts have acted rightly in accept- 
ing it as it does not conflict with the 
purpose recited in the sale-deed. I accept 
the finding of the lower Courts in regard 
to this transaction. ‘The next alienation 
impeached is as regards Item No. 50. It 
is covered by Ex. 14, a sale deed dated 
April 20, 1913, for Rs. 700. The sale was 
for the purpose of discharging two decree 
debts against defendant No. 1 baing O.S. 
Nos 921 and 923 of 1913 oa the tile of the 
District Munsif’s Court of Buipatla. The 
sale-deed was attested by both the decree- 
holders. Tae sale baing thas for antece- 
dent debts would be binding on the 
plaintif. But it is argued that beyond 
the rec:tals in the. sa.e deed, no evidence 
was adduced and the lover Courts weat 
wrong in giving adecreein favour of the 
alienee on the strength of the mere reci- 
tals in the sale-deed. The existence of 
decree debts was not.disputed and D. W. 
No. 1 gave evidence to the effect that 
there were such decree debts. The vendee 
in this case was dead and defendant 
No. l was ex parte. As laid down by their 
Lordships of the Privy Council in Hunoo- 
man Pershaud Pandey v. Babooee Munraj 
Koonweree (9): - 

“The representation made by a manager accom- 
panying the loan as part of res geste would be evi- 
dence against the heir.” 

Therefore the recital that the sale-deed 
was in discharge of decree debts would be 
prima facie evidence of a representation 
made by defendant No. 1 at the time of the 
transaction. As actual proof of the neces- 
sity is not necessary for the vatidity of 
an alienation and reasonable belief in the 
existence of necessity would be enough, 
one can presume, having regard to the 
fact that the vendee is dead, the latter 
believed in the representation and took 
the sale. Asstated by their Lordships of 
the Privy Councilin Banga Chandra Dhur 
Poy MIA 393; 18 WR 81; 2 Suther 29; 1 Sar, 559 


1958 
V. Jagat Kishore (10). 


“The recital is clear evidence of the representa- 
tion, and if the circumstances are such as to justify 
& reasonable belief that an enquiry would have 
confirmed its truth, then when proof of actual en- 


quiry has become impossible, the recital coupled. 


with such circumstances would be sufficient evidence 
to support the deed." 


All that is necessary to prove in this 
case would be the fact of d-cree debts sub- 
sisting against the father at the time of 
alienation. The belief in the representa- 
tion that money was needed for the dis- 
charge of such debts would be quite 
enough to justify the alienation. Proof of 
the existence of such debts having been 
given in this case the lower Courts were 
justified in contirming the sale. The next 
alienation attacked is of Item No. 55. It 
appears from the evidence that this pro- 
perty came to defendant No.1 by collateral 
successicn and as the plaintiff would not 
get any interest by birth in the said pro- 
perty, he would have no right to impeach 
the alienation. The decree of the lower 
Court in regard to this property must 
startd. 

The last point argued by Mr. Kames- 
wara Rao is in regard to Item No. 10. His 
case is that the lower Court has not given 
a finding aS to whether the property is 
joint family property or the self-acquired 
property of defendant No.3. ‘Lhe Districs 
Munsif held that it was not joint family 
property and the plaintiif had no right 
to claim a share therein. The case of 
the plaintiff is that he and his tather 
and his brothers were together entitled 
to two-thirds share in the properties in the 
suit and defendant No. 3 was entitled to 
one-third on the ground that originally the 
family consisted of two brothers, his 
father's father Rajayya and his brother 
Ramchandrayya, that Ramchandrayya 
adopted his father and died, that defendant 
No. 3's father Ramabrahmam was the son- 
in-law of Ramachandrayya and was living 
in the family and he was also entitled to 
a share therein, that till the date of his 
death defendant No. 3's father was in 
management of the property, that no par- 
tition had ever taken place and that the 
Various *alienations effected by his father 
and defendant No. 3 were improper, that 
he was entitled to his legitimate share in 
all the properties in the suit including 
Item No. 10. 

The case of defendant No.3 is that the 
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alleged adoption was untrue, that long 
before the plaintif was born, there was a 
Partition in the family in 1895 in and by 
which defendant No. 1 got one-third share, 
defendant No. 3’s father gut another share 
and one Vonnamma, the widow of one 
Viswanatham (the brother of defendant 
No. 1) got a third share as representing 
the share of Viswanatham, that ever since 
the division the three sharers und their 
representatives have been in continuous 
enjoyment and possession thereof, that 
Item No. 10 among other properties is the 
property of defenaant No. 3's family. Both 
the lower Courts have found in favonr of 
the division in 1895 alleged by the defen- 
dants. They also further found that de- 
fendant No. 3's father was not the mana- 
ger after the division. It isno doubt true 
tnat no finding in regard to Item Nu. lU 
has been given by the lower Appellate 
Court, but the evidence on this point has 
been placed before me, namely, 
the evidence of D. W. No. 2 and D. W. 
No.l. I have gone through this evidence 
and Ido not tnink that the plaintiff has 
made out his case m regard thereto, 
‘hough no doubt the presumption is tuat 
in the case of a family which is undivi- 
ded every item of properly in the posses- 
sion of a member may be presumed to be 
joint fumily property capable of division, 
yet where the division has already taken 
Place as in this case, the said presumption 
cannot apply. Further when il is also 
found that the allegation that defendant 
No. 3's father acted as manager is not 
true, the plaintiff must have attirmatively 
proved that the. said item was joiai family 
property before the division, was not 
divided atthe partition in loyo, and con- 
tinued to be in joint possession upto the 
date of suit. It was thus incumbent upon 
him to prove both title and possession of 
his family within 12 years before the suit 
and as the evidence does not establish this 
the plaintifi’s case in regard to this item 
must also fail. 

In the result, the decree of the lower 
Court must be modified by awarding the 
plaintiff one-third share instead of one- 
fourth in all the items which the lower 
Court has declared the plaintiff to be enti- 
tled to including item No. 27 allowed by me 
herein. in adjusting the equities between 
the parties, it would be desirable that the 
Court should allot to defendant No. 1's 
share the various items in respect whereof 
it has been held the alienation effected 
by him were held to be not binding on 
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“the plaintif. Except with regard to the 
modifications above-mentioned, the second 
appeal fails and is dismissed. I direct each 
party to bear his own costs of this appeal. 


Leave refused, 
N.-N- Decree modified. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 922 of 1937 
September 7, 1937 
Jat LAL, J. 

MUHAMMAD ALI—PETITIONER 

VETSUS s 
LADHA AND ANOTAER—RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Applicability—Section, if applies to case of disposses- 
ston of tenant by landlord. 

Section 145, Criminal Procedure Oode, covers the 
cases of dispossession of the tenants by their land- 
lords. The question of title does not arise before 
the Magistrate making an inquiry undere 145, Cri- 
minal Procedure Oode, He is concerned with the 
question of possession in such proceedings. 

J. R, P. from the report of the Sessions 
Judge, Sialkot, dated June 16, 1237. 

Facts —According to the allegations 
set forth in the petition unders. 145, Ori- 
minal. Procedure Uode, khsara Nos. 680, 68), 
682, 683 and 686 of the jamabandi of 
1933-34 were shamilat deh, but they had 
“been in possession of Muhammad Ali, the 
“petitioner, from the time of his ancestors, 
“A part of the land was given by Muham- 
‘mad Ali to one Hussain for cultivating it 
under him. The respondents Ladha and 
‘Ahmad Din, sons of Umar Bakhsh who are 
“the proprietors in the village, unlawfully 
“turned out his tenant and cultivated the 
land. The petitioner, therefore, approached 
the learned Additional District Magistrate 
‘with the request that as the act of the 
‘respondents was likely to cause the breach of 
“peace, hence action be taken under s. 145 
‘Criminal Procedure Code, and he be placed 
“in possession of the property. The state- 
“ment of the petitioner was first recorded 
-by Mr. Skeafon April 7, 1937, when it 
was made over for disposal tothe Magis- 
trate, Ilaga. It then came up before Lala 
‘Amar Nath, Additional District Magistrate, 
who further examined the petitioner and 
“recorded an orderon April 12, 1937, dis- 
‘missing the petition on the ground that 
‘the landis shamilat andthe applicant is 
“not a cosharer in the village. Conse- 
“quently no case was made out for action 
sunder s- 145, Oriminal Procedure Code. 


“The petitioner has preferred the present, 


‘petition for revision. 


müuammad ati v. tabta LAH.) 


„inquiry under s. 
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The revenue records, i. e. the jamabandt 
of 1933-34, would show that Muhammad 
Ali was in possession of this land as a ten- 
ant under the owners of the shamilat Taraf 
Suja. The copies of khasra girdawaris for 
the year 1935-36 show that the petitioner 
was in possession of this land in the capa- 
city of a tenant as khidmat guzar takla. 
The allegations of the petitioner were that 
he was dispossessed by the respondents 
from a part of the land whieh was under 
his possession in the capacity of the tenant 
and the learned Additional District Magis- 
trate has rejected the application on the 


. ground that the petitioner net being an 


owner in the village, his application could 
not be enteitained under s. 145, Criminal 
Procedure Code. From the order of the 
learned Magistrate it appears that he was 
of the opinion that whenever a dispute is 
between a landlord and a tenant, 
s. 145, Criminal Procedure Code, is in- 
applicable. But this view appears to me 
erroneous. Section 145 equally covers the 
cases of dispossession of the tenants 
by their landlords, and in such circum- 
stances, the learned Magistrate, to my mind, 
could not summarily dismiss the applica- 
tion of the petitioner. I, therefore, recom- 
mend the case of the petitioner under s. 438, 
Criminal Procedure Code, to the Hon'ble 
the High Court with the request that the 
order of the learned Additional District 
Magistrate be set aside and he be directed 
to proceed with the petition in accordance 
with law. 


` Mr. K. A. Hamid, for the Petitioner. 
Mr. Allah Din Malik, for the Respon- 
dents. 


Order.—The view of the learned’ Sessions 
Judge is correct. The question of title doet 
not arise before the Magistrate making an» 
145, Criminal Procedure 
Oode. He is concerned with the question» 
of possession in such proceedings. I sem 
aside the order of the Additional Distric™ 
Magistrate and direct him to proceed witk 
the application presented by the petitionc» 
unders. 145, Criminal Procedure Code, in 
accordance with law. 


8. Order set aside. 


1938 ° 
ALLAHABAD HIGH COURT 
Full Bench 
Stamp Reference in First Appeal No. of 
1937 
November 22, 1937 
. ALLSOP, Ganga Nata AND MUHAMMAD 
ISMAIL, JJ. 
Kanwar JAGDISH PRATAP BAHADUR 
SINGH AND OTHERS—ÅPPELLANTS 
VETSUS 
Raj Kumar UDAI PRATAP 
BAHADUR SINGH AND OTHERS— 
RESPONDENTS 
Court Fees Act (VII of 1870), Sch. I, Art.l, 
Sch. II, Arts. 11, 17~-Simple money decree of Special 
Judge unders. 14, U. P. Encumbered Estates Act 
(XXV of 1931)—Appeal from—Court-fee payable. 
Article 11 of Sch. II, Oourt Fees Act, provides for 
court-fses ou a memorandum of appeal when the 
appsal is notfrom a decree or an order having the 
force ofa decree. In s. 14, U. P. Encumbered Es- 
tates Act, it isspecifically stated that the Special 
Judge shall pass a simple money decree for the 
amount which he finds due to the claimant and that 
such decree shall be deemed to be a decree by ‘a 
Civil Court of competent jurisdiction, Article 11, 
therefore, has no application to an appeal to the 
High Oourtfrom such a decree. Article 17 of Sch. II, 
also “has no application. Ifthe proceeding in the 
Court of the Special Judge is not a suit, then 
Art. 17 of Sch. If cannot apply because that applies 
.to a memorandum of appeal in certain suits. On 
the other hand, ifthe proceeding in the Court of 
the Special Judge is deemed to be a suit, then it 
must bea suit on the basis of a claim made by the 
debtor in the written statement for which provision 
is made in s., 9 ofthe Act and is 8 suit for a 
definite amount of money claimed by the creditor. 
“It cannot be said that this is a suit to obtain a 
declaration only. The fact that the decree of the 
Special Judge cannot be executed in the ordinary 
way under the Oode of Civil Procedure does not 
make any difference. There are other decrees of a 
Civil Court which cannot be executed in the ordi- 
nary way but must be executed by Collectors under 
-the provisions of the Qode of Civil Procedure, ‘The 
fact that they are executable in that way does not 
make them any less deorees of a Oivil Court. 
Consequently, such a memorandum of appeal can- 
not come under the déscriptions in Art. 11 or 
Art. 17 of Sch. II, Oourt Fees Act, and, therefore, 
it must come under tke description in Art. 1 of 
Sch. Iofthe Act, The court-fee consequently pay- 
able is ad valorem, 


Order of Reference to a Full Bench 
Bennet, J.—This is a reference by the 
Taxing Orficer in regard to the court-fee 
payable on an appeal to this Court under 
8. 45, JU. P. Encumbered Estates Act, 
against a simple money decree of a 
Special Judge, first grade, for Rs. 1,853,950- 
15-9, The appellant made an application 
under s.4 of the Act to the Collector and 
on reference of the application to the 
Special Judge and after his inquiry under 
_ S. 14 this decree has been passed under 
sub-s. (7) which states : 
` “If the Special Judge finds that any amount is 
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due to the cluimant, he shall pass asimple money 
decree for such amount together with any costs 
which he may allow in respect of proceedings in 
his Oourt....together with pendente lite and 
inture interest Such decree shall be deemed to 
be a decree of a Civil Gourt of competent jurisdic- 
tion.” 

The decree is executable under the Act, 
and is sent tothe Collector by the Special 
Judge for execution. The question at issue 
in the lower Court was the amount due 
from the appellants to respondent No. 1, 
and against the decree in favour of respon- 
dent No. 1, the appellants ciaim in appeal 
that nothing isdue to respondent No. 1 
from the appellants. Tne Taxing Officer 


-considers that the appeal to this Court 


should beara court-fee of an ad valorem 
amount inthe manner in which an appeal 
from a simple money decree would bear 
a court-fee. The appellants have only 
paid afee of Rs. 10 claiming that the 
decree is not an ordinary decree, that it is 
not executable under the Civil Procedure 
Oode but only under the special provisions 
of tbe Enocumbered Estates Act, and that 
therefore the provisions of the Court Fees 
Act applying to simple money decrees of 
a Civil Court are not applicable. The 
question is of very considerable import- 
ance as the difference inthe amount df 
court-fee would be very large and it is 
probable that a large number of appeals 
of this nature will come before this Court. 
The Taxing Officer refers to two cases 
which the appellants rely on but neither 
of those cases which were decided by 
a Bench of this Oourt appears to me 
to cover the point. In view of the impor- 
tance of the matter, I recommend that it 
should be laid before a Full Bench. 


Mr. B. S. Darbari, for the Appellants. 
OPINION i 

The question before us is whether the 
Oourt-fees on a memorandum of appeal 
should or should notbə paid ad valorem. 
The appeal is one against a decree passed 
by the Special Judge under s. 14, 
United Provinces Encumbered Estates 
Act. Court-fees in this Court are paid 
under s. 4, Oourt Fees Act, which says 
oe document of any of the kinds specified 
in Sch. Ior Sch. II to this Act annexed, as charge- 
able with fees, shall be filed ...... or shall ba re: 
ceived... ... by a High Court unless in respect 
of such document, there be puid a fee of an 
amount not less than that indivated by either of 
the said schedules asthe proper fee for such docu- 
ment.” ; 
There can be no doubt that the docu: 
ment with which we are dealing is a 
memorandum of appeal. The question 


t 
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then is whether it does or does not come 
within Art. 1 of Sch. I ofthe Act. That 
Article says that court fees in certain 
amounts shall bepsid ad valorem on a 
memorandum of appeal (not otherwise 
provided for in the Act) presented to any 
Civil or Revenue Court except those 
mentioned in s. 3. Section 3 of the Act deals 
with High Courts acting on their Original 
Side and does not affect the question of 
court-fees payable on the present memor- 
andum of appeal. It is obvious that the 
_court-fee.must be paid ad valorem on this 

. memorandum of appeal unless itis other- 
wise provided for in the Act. The only 
other articles under which it is possible to 
argue that this memorandum of appeal 

. might be provided for are Arts. 1] and 17 
of Sch. II, Article 11 cannot apply because 
it provides for court-fees on a memorandum 
of appeal when the appeal is not from 
a decree or an order having the force 
of a decrce andin s. 14, United Provinces 
Encumbered Estates Act, it is specifically 
stated thatthe Special Judge shall pass 
a simple money decree for the amount 
_Which he finds due to the claimant and 
that such decree shall be deemed tobe a 
decree by a Civil Court of ccmpetent 
_jurisdiction. 

It has been suggested that Art. 17 of 
Sch. II applies because the suit if it can be 
called a suit in the Court of the Special 
Judge was one to obtain only a declaration 
that a certain amount of money was due. 
We donot think that there is any force in 
this argument. If the proceeding in the 
Oourt of the Special Judge is not a suit, 
then Art. 17 of Sch IL cannot apply 
because that applies to a memorandum 
of appeal in certain suits, On the other 
hand, if the proceeding in the Court of the 
Special Judge is deemed to be a suit, then 
it must be a suit onthe basis ofa claim 
made by the debtor in the written 
statement for which provision is made in 
B.9 of the Act andis a suit for a definite 
amount of money claimed by the creditor. 
It cannot be said that this is a suit 
to obtain a declaration only. Provision 
is made that the money shall be recovered 
e the particular ways specified in the 

ct. 

It has been argued that the decree of 
the Special Judge cannot be executed in 
the ordinary way under the Code of Civil 
Procedure. It does not appear tous that 
that makes any difference. There are other 
decrees of a Civil Court which cannot be 
executed intheordinary way but must 
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be executed by Collectors under the pro- 
visions of the Code of Civil Procedure. 
The fact that they are executable in that 
way does not make them any less decrees 
ofa Civil Court. The third argument is 
that the memorandum comes under Art. 17 
of Sch. II because it arises out of a suit 
where it is not possible to estimate at a 
money value the subject-matter in dispute. 
It again seems to us that there is no force 
in this argument. We have already ex- 
plained thatthis Article would not apply 
if the proceeding in the Court of the Spe- 
cial Judge were not a suit. We have also 
pointed out thatif it were a suit, it would 
bea suit for the recovery of a specific 
sum of money claimed by the creditor. 
It is not, therefore, possible to hold that 
the money value of the suit is not capable 
of estimation. lt is so capabie to the 
nearest anna and pie because the claim- 
ant is claiming a definite sum. 

We are satisfied that this memorandum 
of appeal cannot come urder the descrip- 
tions in Art. ll or Art. 17 of Sch. Il, Court 
Fees Act, and therefore, it must come 
under the description in Art. 1 of Sch. I 
of the Act. Tne court fee is consequently 
payable ad valorem. It has been suggested 
that this will lead to great hardship to 
landlords who have come in under the 
provisions of the Encumbered Estates 
Act. Thatis a matter with which we 
are not concerned. There is a provision 
in s. 35, Court Fees Act, that the Local 
Government may remit or reduce the Fees 
chargeable under the Act. The matter is 
entirely one for the Local Government and 
not one with which we are concerned. 
Our decision is that the court-fees payable 
onthe memorandum of appeal are payable 
ad valorem under the provisions of Art. 1 of 
Sch. I of the Act. 


D. Answered in affirmative. 





RANGOON HIGH COURT 
Second Civil Appeal No. 347 of 1936 
May 21, 1937 
Spargo, J. ka 
HLA GYAW U-—APPELLANT 
versus 
U TUN KYAW SEN AND ANOTAER-— 
RESPONDENTS 
Provincial Insolvency Act (V of 1920), s. 4 (2)—3 - 
Transfer of property to wife by insolvent, before 
adjudication—Wife transferring it to third person— 
Transfer set aside by Court as fraudulent—Trans- 
feree from wife not party to proceeding—Whether 
bound by deciston. 
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The decision of the Insolvency Court amounts to 
conclusive proofas to the title in respect of the 
specific things claimed by the applicant, not merely 
as against him but absolutely within the meaning 
of s, 41, Evidence Act. In other words the decision 
is a decision in rem and is valid against all per- 
sons. 

Where, therefore, the Court set aside on an ap- 
plication by the Receiver, a transfer by insol- 
yent to his wife, as fraudulent, the decision is 
binding on the transferee, whom the property was 
transferred by the wife after its transfer in her 
favour by her insolvent husband. The fact that 
such transferee of the wife was nota party to the 
proceedings for setting aside the transfer is not 
material, the decision being a decision in rem, 
Pita Ram v, Jujhar Singh (2), dissented from, 
Amir Ahmag v. Syed Hasan (1), relied on. 


8. O. A. from an order of the District 
Court, Akyab, dated September 24, 1936. 
-Mr. Yan Aung, for the Appellant. 
Mr. Sein Tun Aung, for the Respondents. 
, dudgment.—This isan appeal against 
an appellate decree of the District Court 
of Akyab passed in insolvency proceedings. 
On May 13, 1935, one Hmwe Ban applied 
for adjudiction as an insolvent and he 
was 80 adjudicated on June 6, 1935, and 
a Receiver was appointed. Thia Receiver 
found that four pieces of paddy land that 
had atone time belonged to the insolvent 
were not shown in his schedule. On 
inquiry he found that the insolvent had 
transferred those pieces of paddy land by 
a registered deed to his wife on May 25, 
1934. The wife's name is Ma Tarokma. She 
had in turn sold these lands to the appel- 
lant Hla Dyaw U by aregistered deed dated 
May 14, 1935. The Receiver moved the 
Court to avoid the transfer made by the 
insolvent to his wife and the Court found 
that this transfer was fraudulent and 
annulled it. The Receiver then on January 
29, 1936, sold the four pieces of paddy 
land and they were bought by one Pr Hla 
Aung. On February 1, 1936, Hla Gyaw 
U filed an application in woich he asked 
to be allowed to pay into Oourt the 
amount tbat had been bid at the auction 
of these lands. The learned Assistant 
District Judge remarked about this appli- 
cation that it was not clear and the Plead- 
er was asked to make a proper applica- 
tion setting forth what it was that he 
wanted. He then filed an application 
dated February 10, 1936, which was amend- 
ed by an application filed on April 25, 
1936 in which he asked that the Court 
' should order the Receiver to set aside the 
_Bale of these paddy lands and that the 
Uourt might hold an inquiry as to the title 
to the paddy lands as between the applicant 
Hla Gywa U and the Receiver. The learned 
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Assistant District Judge dismissed this 
application and the appeal against this 


order was also dismissed with costs. 

Three points have been argued befrre 
me this morning: the first is—Is the 
decision, that the gift to Ma Tarmkm. is 
avoided, binding on Hla Gyaw U in view 
of the fact that this decision was reache} 
in an inquiry in which he was not a party © 


` Referenze was made to Amir Ahmad v. 


Syed Hasan (1). 
itis said that: 
“Some difficulty is certainly caused by the 
phraseology used in s. 4 (2) under which all 
claimants against the debtor and all persons 
claiming under claimants are bound. But if the 
first transferee has ceased to have any interest in 
the property at all, it is difficult to regard him 
as a claimant against the debtor so asto bind the 
second transferee.” . 
With the greatest deferenca [ find it 
difficult to agree with this view of s. 4, 
sub s. (2). I cannot see why in this case 
Hla Gyaw U is not to be regarded as a 
claimant through Ma Tarokma and she 
was a claimant at one time even though 
she purports now to have disposed of all 
ner interest in the paddy lands conceraed. 
I am, therefore, of the opinion thats. 4, 
sub-s. (2), shows that Hla Gyaw U is 
bound by the finding that the transfer to 
Ma Tarckma is void although he was not 
a party tothe application. A similar con- 
clusion is reached from a consideration of 
Pita Ram v. Jujhar Singh (2) where at 
p. 663* occurs the passage: ri 
“In the first place we think the decision of the 
Insolvenoy Court amounts to conclusive proof as 
to the title in respect of the specific things claimed 
by the applicant, not merely as against him but 
absolutely within the meaning of s. 41, Evidence 
ct.” 
. In other words the decision is a decision 
in rem and is valid against all persons. 
The appellant Hla Gyaw U is, therefore, 
bound by the decision that Ma Tarokma 
acquired no title under the deed of gift 
whereby her husband purported to give 
her the four pieces of paddy land. But 
it is said that Ma Tarokma was Hmwe 
Ban, the insolvent’s wife, and therefore, 
she had a vested interest in his property; 
but as to this there is a distinct finding by 
the learned Assistant District Judge that 
the transaction between Hla (yaw U and 
Ma ‘Tarokma was a sham and collusive 
one. In another portion of his judgment 


Q) A I R1935 All.671; 155 Ind. Cas, 684; (1935) 
Al, J573; 57 A 900; 7 R A 976; 19355 A LR 
445. 

(2) 15 AL J 661; 43 Ind. Oas, 573; A IR 1918 
All, 346; 39 A 626. 
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he said 
wife could be nothing but a collusive and 
fictitious transaction.” ‘I'his conclusion 
was coufirmed by the learned District 
Judge who said “with regard tothe issue 
of fact, I am in entire agreement with 
the learned Judge of the lower Court.” 
It is clear, therefore, that Hla Gyaw U 
purchased nothing; it is clear that it was 
no purchase at all and that he has no 
standing upon which to make this applica- 
tion or to file this appeal. It was also 
Pointed out that Hla Gyaw U should have 
applied to the Court under s. 68, Provin- 
cial Insolvency Act, if he was aggrieved 
by any act or decision of the Receiver, that 
he should have done so within 21 "days 
from the act or decision complained of and 
that he did not do so, and therefore, this 
other action that he sought to follow can- 
not lead to any result. As to this I am 
not sure that the application ultimately 
filed by Hla Gyaw U may not be regarded 
as under s. 68 although it does not say 50, 
and it may be that the inquiry necessary 
would. be the’ inquiry outlined in s. 4, 
Provincial Insolvency Act. But, however 
that may be, it is quite clear that the 
appeal fails ` ‘and is dismissed with costs; 
‘Advocate's fee three gold mohurs. 

D. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1348 of 1934 
October 27, 1937 ' 
COLLISTER AND BAJPAI, JJ. 
Musammat JAIWANTI—PLAINTIFR— 
APPELLANT 
VETSUS 
Musammat ANANDI DENVI—DRFENDANT— 
RESPONDENT 

Hindu Law — Applicability — Jains— Married 
daughter if has equal rights with unmarried daughter 
to their mother’s stridhan. 

The ordinary rules of Hindu Law apply to the 
Jain community in the absence ofa special custom 
or usage varying the Hindu Law; and theonus of 
proving such custom or usage lies "heavily upon him 
who alleges it. So, the rule of Hindu Law that 
married daughter has not an equal title with an 
unmarried daughter to the stridhan left by their 
mother, appliee to the Jain community, in the ab- 
sence ofany special custom tothe contrary. Chotay 
Lal v. Chammoo Lal (1), relied on. 

S. ©. A. from the decision of.the Sub- 
Judge, Mainpuri, dated August 30, 1934, 


Mr. Shiva Prasad Sinha, for the 
Appellant. 

Mr. Baleshwari Prasad, for the Res- 
pondent, = 


_ datwaitrs v ANAND bevi (ALL) 
“the alleged piirchase from the ` 


‘Kapuri was alive at the 
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Coillster, J.—This is à plaintiff's appeal: 
The plaintiff is Musammat Jaiwanti and 
she is the daughter of one Musammat Kapuri 
who died in July 1921, leaving certain stri- 
dhan property. The defendant Musammat 
Anandi Devi, is another daughter “of 
Musammat Kapuri. The plaintiff's case was 
that she as one of the daughters 
of Musammat Kapuri deceased, was entitled 
toa half share in the latter's stridhan and 
she prayed for a declaration to the above - 
effect. She alleged that at the death of 
her mother she was unmarried ; but alter- 
natively she claimed that even if the 
contrary were held to be proved, she would 
have aa equal right with her unmarried 
sister under the law applicable to Jains, to 
which community the parties belong. The 
defence to the suit was that Musammat 
date of the 
plaintiff's marriage, that there is no 
such custom among the Jains as is 

all’ ged in the plaint and that the ordinary 
Tiss of Hindu Law are applicable. Certain 
othér pleas were also taken which need 
not be considered. Both the Courts below 
have found against the plaintiff who has 
accordingly come to this Court in second 
appeal. 

The finding that the plaintiff was 
already married when her mother died‘is 
a finding of fact which could not be and 
has not been challenged in this Court. 
The plea which is taken before ‘us is that 
under the law applicable to Jains’ a 
married daughter has an equal title wi th 
an unmarried' daughter to property leit by 
their mother. For this proposition, learned 
Counsel for the plaintiff-appellant quotes 
as his authority a hook entitled: “The 
Jaina Law” by a gentleman named Chami- 
pat Rai Jain. From pp. 109 to 142 the 
author quotes texts from a Digest by an 
unknown author known as “the Bhadra- 
bahu Samhita.” At p. 117 he reproducés 
a text in Sanskrit which is translated 
thus: ‘The mother's property goes ‘to 
the daughter, whether she be married or 
unmariied.” Dr, Gour at p. 476° of his 
Hindu Code, Edn. 3, comments as follows 
upon this Digest : 


“The Jains acknowledge the authotity of ʻa 
Digest of their laws contained ina work known 


as. the ‘Bhadrabahu Samhita’ stated to have been 
obtnpiled i in the third century B, O... 
Learned ‘Counsel for the. plaintiff- 


appellant, however, has not been ablé to 
show us that this Digest has ever heen ‘re- 
ferred to or recognized in any reported, or 
unreported case. But even assuming’ ‘that it 
is ‘authoritative andi is entitled to the” res 
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pect which learned Counsel for the plaintiff- 
appellant claims for it, it seems to us that 
the text quoted at p. 117 of Mr. Champat 
Rai's book is of somewhat dubious mean- 
ing and does not clearly and definitely lay 
down the proposition that in competition 
between a married and an unmarried 


daughter, they shall each have an 
equal right to the stridhan of their 
mother. 


In any case the production of this single - 


text from the “Bhadrabahu Samhita” will 
not suffice to establish the plaintiff's claim 
even if its meaning is as is contended by 
her learnad Counsel. It is an established 
principle that the ordinary rules of Hindu 
Law shall apply to the Jain community 
in the absence of a special custom or usage 
varying the Hindu Law; and the onus of 
proving such custom or usage lies heavily 
upon the plaintif. There is abundant 
authority for this proposition but we will 
content ourselves by referring to a case 
decided by their Lordships of the Privy 
Council, Chotay Lal v.Chammoo Lal (1), 
in which their Lordships laid down in 
clear terms that in the absence of proof of 
special custom varying the ordinary Hindu 
Law of Inheritance, that law is to be applied 
to Jains. Ib is a matter of admission that in 
the case before us the plaintiff has been 
unable to prove a single instance in 
which the custom alleged by her has 
been recognized in any Court of Law. 
It is also conceded before us by learned 
Counsel for the plaintiff-appellant that if 
the ordinary Hindu Law be held applicable, 
then the plaintiff's suit must fail. For the 
reason given above, we are of opinion that 
the view taken by the Courts below is 
correct. This appeal, therefore, fails and is 
dismissed with costs. 

D. Appeal dismissed. 
Bo 744,804 15;3 OL R 465; 3 Sar. 880 
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LAHORE HIGH COURT 
Civil Revision No. 218 of 1936 
k July 1, 1936 


Barns, J. 
MOHINDAR SINGH— PLAINTIFF 
——-PETITIONER 


versus 
KIRPAL SINGH—DEFENDANT 
—OPPosi TE PARTY 
Limitation Act (IX of 1908), s. 22—Suit on bond in 
favour of deceased by his father as heir—Subsequent, 
application for substitution of minor son of deceased 
after limitation—Suit, if barred. ac 
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Where a person brings a suit as father of the deceas- 
ed in whose favour a bond has been executed, for re- 
covery of money due in his personal right as heir, bat 
subsequently applies after the expiry of limitation for 
substituting, the minor son of the deceased as plaintiff, 
the case is clearly one of substitution of one plaintiff 
for another and is governed bys 22, Limitation Act, 
and is barred. Muthu Krishna Pillai v. Rajam 
Aiyengar (1), Jodhi Rai v. Basdeo Prasad (2) and 
Naba Kumar v. Higheazany (3), distinguished. 
Northern Bank of India, Lid. v. Ramesh Chander (4), 
B.N. Railway v. Behari Lal Dutt (5) and E 1. Ry. 
Co. v. Ram Lakhan Ram (6), relied on, 

C. R. from the decree of th: Additional 
Judge, Small Cause Court, Amritsar, dated 
February 17, 1936. 

Mr. R. L. Anand I, for the Petitioner. 

Mr. C. L. Aggarwal. ior the Opposite 
Party. 

Order.—This was a suit for recovery 
of money due on a bond executed in favour 
cf one Chanan Singh. On the death of 
Chanan Singh his father Natha Singh 
brought a suit for recovery of the money 
due on the bond. But on an objection being 
raised, that Chanan Singh had left a minor 
son, he applied for substituting the name 
of the latter as plaintiff and suing on his 
behalf. By the date on which this substi- ` 
tution was applied for, the suit had bescme 
time-barred. The suit has been accord- 
ingly dismissed. The plaintiff has filed a 
petition for revision of this order. The 
only argument put forward by the learned 
Counsel for the petitioner before me was 
that there was only a misdescription of the 
plaintiff in the original plaint and hence 
the correction of the description did not 
raise any question of limitation under s. 22, 
Limitation Act, as there was no substitu- 
tion of one plaintiff for another. In sup- 
port of this argument he has relied on 
Muthu Krishna Pillai v. Rajam Aiyengar 
33 Ind. Gas. 357 (1), Jodhi Rai v. Bas- 
deo Prasad (2) and Naba Kumar v. 
Higheazany, 79 Ind. Cas. 403 (3). But in 
all three cases, the original plaintif still 
continued asa plaintif and there was only 
a change in his capacity. In the present 
case, Natha Singh originally sued in his 
personal right as heir of Chanan Singh and 
he then wanted to substitute the name of 
the minor son of Chanan Singh as plaint- 
iff. The present case appears to me to be 
clearly oneof substitution of one plaintiff 
for another and would, in my opinion, be 
governed by s 22, Limitation Act. This 
view receives support from Northern Bank 


(1) 33 Ind. Cas. 357; A IR 1917 Mad, 471; 30M L 


J57. 

(2) 33 A 735; 11 Ind. Oas, 47; 8 A LJ 817, 

(3) 79 Ind. Oas. 403; A I R 1925 Cal. 419;510 — 
845. 
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of India, Ltd. v. Ramesh Chander (4) B.N. 
Railway v. Behari Lal Dutt (5) and E. I. 
Railway Co. v. Ram Lakhan Ram (6), which 
are analogous cases, I dismiss the petition 
for revision with costs. 


ine I R 1932 Lah. 314; ae ae peer R 
ae GN D Tah AI ey Cal. 718; 
290 W N 614, nip 
6 (6) 3 Pat. 230; 78 Ind. Cas, 312; A I R1925 Pat. 37; 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 725 of 1935 
March 17, 1937 


JAOK, d. 
GOPI MOHAN JEO THAKUR AND OTHERS 
-—PLAINTIFFS—APPELLANTS 


versus ` 
BEPIN BEHARI BHAKAT—Darenpant 


RESPONDENT 

Bengal Land Revenue Assessment (Resumed Lands) 
Regulation CUI of 1819)—Resumption— Nature of 
tenancy, if affected—Hindu Law—Religious endow- 
ment—Application of income for sheba—Whether 
shows property belongs to idol—Second appeal— Find- 
ing of fact—Inference of fact from facts found— 
Interference. 

A tenancy does not necessarily remain the same 
after resumption by Government under Bengal Land 
Revenue Assessment (Resumed Lands) Regulation. 
Where a previous holder did not appear there 
Government would not be bound to settle the lend 
with tte original holders and it would be left to 
the owner of the estate within which the lands were 
ee d pe ange Tee with the previous 
enant. Juga aran Mondal v, Rai Deve 
Nath (D, distinguished. nane 
_ The application of the income for the sheba of an 
idol is not conclusive evidence, that the property 


belongs to the idol though it may have an important - 


bearing on the question. Sri Sri Gopal Je 

v., Radha Benode Mandal (2), telidan. KA 
An inference of fact from the facts found cannot 

be interfered within second appeal on the ground 

cee the Court did not give due weight tothe evi- 
ence, 


O- A. from the appellate decree of the 
District Judge, Midnapore, dated January 
16, 1935. 

Messrs. Ambica Prosanna Sen Gupta and 
Guru Prosanna Sen Gupta, for the Appel- 
lants. 

Mr. Apurba Charan Mukerji, for the 
Respondent. 


Judgment.—-This appeal has arisen out of 
a suit for a declaration that the properties 
described in the plaint and forming an eight 
anna share of Mouza Baitalpara and shares 
of other mouzas were valid debutiar pro- 
perties of Gopinath Jew Thakur, the family 
deity of plaintiff No. 1, and defendants 
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Nos. 2 to 8 added as plaintiffs and for a- 
permanent injunction restraining defendant 
No. 1 from bringing ‘the properties to sale 
in execution of a money decree obtained 
against plaintiffs Nos. 2 and 3. Plaintiffs’ . 
case is that the disputed properties were 
the absolute debutiar properties of their 
family deity and were in possession of . 
Utshabanauda Goswamin plaintiffs’ ancestor 
as the meaning shebait when they were 
resumed by the Government under Regula- 
lation II of 1819. The property in Mouza 
Baitalpara containing 100 bighas of nishkar 
land was resumed and subsequently settled 
with the Maharaja of Mayurbhanj, who 
granted a sanad to Ustabananda, the plain- 
tiffs’ ancestor on recognizing the property 
as debuttar property of the deity and since 
then all the usufruct of the property has 
gone to the performance of the sheba and 
puja by the plaintiffs’ ancestor and finally 
by the plaintiffs Hence they are not liable 
to be sold in execution of the money 
decree taken by defendant No. 1 against 
plaintiffs Nos. 2 and 3. Defendants’ case 
is that the properties were all along secular 
properties of Goswamins, and the plaintiffs 
were the owners thereof; and that there-. 
fore they are liable to be sold in execution 
of the decree of the defendant. The trial 
Court decreed the suit, but the suit was 
dismissed jn the Court of appeal below. 
The only property in respect of which 
this appeal has been pressed is the property 
of Mouza Baitalpara. : 

The main contention on behalf of the ap- 
pellanis is that the lower Appellate Court 
was influenced against the plzinliffs’ case 
by an erroneous view as to the effect of 
the resumption proceedings, namely that 
Ly the resumption proceedings the original 
nature of the tenancy was changed and 
that in fact the land which was admittedly 
inalienable debuttar before the resumption 
proceedings remained so throughout. In 
support of the contention thatthe resump- 
ticn proceedings did not affect the tenancy, 
reference was made to the case in Jugal 
Charan Mondal v. Rai Devendra Nath 
(1). This ruling merely shows that there 
was no intention in the resumption pro- 
ceedings to dispossess the holders of* invalid 
lakhiraj but rather to as:ess them to 
revenue were the landexceeded 100 bighas 
or to rent under the proprietors of the 
estate within whose boundaries they were 
incluJed where the area was less than 
100 bighas. In this case the area was 100 
bighas and apparently this village was includ- 

(1) 63 0L J 593, 
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ed in the estate of Maharaja of Mayurbhanj 
as according to the lower Appellate Court 
Utshabananda Deb did not appear and file 
any statement. It appears that under the 
Regulation,the Government would automatic- 
ally settle this with the original tenants 
but in a case like this where a previous 
holder did not appear there, Government 
would not be bound to settle the land 
with ths original holders and it would be 
left to the owner of the estate within which 
the lands were included to make settle- 
ment with the previous tenant. 

In the circumstances of this case accord- 
ingly it was for the Maharaja of Mayurbhanj 
to make settlement as he chose. The ques- 
tion then was whether the seltlement was 
in fact made with the deity, as before 
the resumption proceedings that land 
was undoubtedly debuttar. The learned 
District Judge has considered the evidence 
as to whether such a settlement was made 
and he has considered the circumstances 
which go to show that the settlement was 
in fact with the deity and not a personal 
settlement with the predecessor of the 
plaintiffs. He considered the presumption 
arising out of the settlement records and 
also considered the fact that the entire 
income of the property was spent for the 
worship of the deity. The District Judge 
says that he is not prepared to accept 
without independent corrobora’ion the state- 
ment of the plaintiff that the entire income 
was spent for the purposes of the deity 
alone. For the respondent it is pointed 
out that even if the income was applied 
for the worship of the deity, that is not 
conclusive evidence that the property be- 
longed to the idol. As authority of this, 
the decision in Sri Sri Gopal Jew Thakur 
v. Radha Benode Mandal (2) has been 
referred to. According to this decision 
the applicaticn of the income for the sheba 
is not conclusive evidence though it may 
have an important bearing on the ques- 
tion. 

Finally it is contended on behalf of the 
appellants that the learned Subordinate 
Judge has not taken into account of or given 
due weight to certain documentary evidence 
in going to show that this is a debuttar 
property. I find, however, that the learned 
Judge has referred to the evidences in ques- 
tion and evidently taken it into account, 
namely the Terij Ex. 8, the Chitta Ex. 9, 
a receipt for cesses Ex. 6, and the valuation 
Roll Ex. 10. No doubt he thinks that 


oat 410 LJ 396; 88 Ind, Cas, 616; A I R 1925 Cal. 
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the value of these as evidence is weaken- 
ed bv his doubts as te whether the Maharaja 
of Mayurbhanj was the founder of the 
debuttar. And though he refers to the 
se‘tlement record merely as corroborative 
evidence, it is clear that the fiuding amounts 
to one that the presumption arising from 
the Kecord of Rights has not been rebutted 
by the documentary evidence and by the 
evidence that the income was entirely 
spent for the worship of the deity. It 
is true that he does not refer to the 
Suit Register Ex. 11 which shows that in 
1888 a suit was brought in the name of 
Sri Gopi Mohan Dev for the value of 
paddy taken by defendant. This is un- 
doubtedly admissible under s. 13, Evidence 
Act. It is not, however, referred to in 
the grounds of appeal and because no re- 
ference to it is made in the judgment 
of the lower Appellate Court, it does not 
follow that the Judge did not consider 
it; and that if it has been considered, it 
would have affected the decision which 
is an inference of fact from the facts 
found and cannot be isterfered with the 
second appealon the ground that the Court 
did not give due weight to ths evidence. 

There is a good deatof force inthe Judge's 
remark that whereas all the other mouzas 
in suit have been recorded in the nime 
of the Thakur, in the Record of Rights 
no explanation has been given as to why 
this particular mouza was recorded as a 
personal property of the shebait. The 
only explanation offered is that as the 
mouza was resumed, the settlement offcer 
was misled by thinking that the resump- 
tion necessarily destroyed the original 
nature of the tenancy. Certainly L think 
that it does not necessarily follow that 
the tenancy is the same afterthe resump- 
tion, and the Record of Rights shows the 
existing state of things after resumption. 
It is true that in col. 2 of the Record 
of Rights the tenure is described as debuttar. 
This has also been taken into account 
by the learned Judge, and even though 
he may not have placed a correct construc- 
tion on the documents exhibited that would 
not entitle this Court to interfere in a 
second appeal. The appeal is really con- 
cluded by the findings of fact since it has 
not been shown that thsre has been any 
mistake inlaw. It is accordingly dismiss- 
ed with costs. 

N Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 512 of 1936 
November 1, 1937 

' Benner, J. 
MAZHAR HASAN AND OTAERS—PLAINTIPFS 

' — APPELLANTS 

versus 
MUKHTAR HASAN AND ANOTHER 
—Drrenpants--ResponDEnts 

Transfer of Property Act(IV of 1882), s. 41—Good 
faith—Search by transferee of registration office— 
Search for 12 years—Sufficiency of. 

The usual search for the transferee is for a period 
of 12 years when there is nothing whatever in the 
circumstances to indicate that any search of the 
registration office for a greater period should be made, 
Khatun Fatima v. Shib Singh (1), distinguished. 

8. 0. A. from tke decision of the Addi- 
tional Sub-Judge, Fatehpur, dated Decem- 
ber 11, 1935. 

Mr. A. Aziz, for the Appellants. 


Judgment.—This is a second appeal by 
three plaintiffs whose suit for a declara- 
tion that a sale deed executed by Ashoor 
Ali, defendant No. 2, in favour of Mukhtar 
Husain, defendant No. 1, dated July 21, 
1932, is null and void so far as it is pre- 
. judicial to the rights of the plaintiffs. The 
plaintiffs claimed that they were owners of 
the property under a prior sale-deed of 
August 22, 1907, for which their names 
had never been entered by mutation in 
the khewat. The plaintiffs represented the 
persons entitled to 3-4ths of the property 
in suit and the person entitled to the re- 
maining one quarter has not joined in the 
suit and he has not been brought on the 
record. The property in question is shares 
in various mahals and villages. The plaint- 
iffs were usufructuary mortgagees under 
amortgage of December 28, 1889, and a 
further mortgageof August 8, 1890. Muta~ 
tion was obtained of the names of the 
plaintifs as usufructuary mortgagees in 
1905, the owner being recorded as defend- 
ant No.2. The plaintiffs were in possession 
of the zemindari shares and for that reason 
they say they never applied for mutation. 
The sale deed of 1907 was only for Rs. 49 
and registration was not necessary under 
s. 17 (1) (b) of the former Registration Act. 
Nevertheless the sale deed was actually 
registered on August 24, 1907. The exe- 
cution of the sale-deed was denied in 
para. 2 of the written statement of the 
alleged executant defendsnt No. 2 Ashoor 
Ali and as attestation is notnecessary for 
a sale-deed urders. 54, Transfer of Prop- 
erty Act, the production of an attesting 
witness was not required and the scribe 
Nazir Khan (P. W, No. 3) stated that de- 
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fendant Wo. 2 bad executed the sale deed 
in his presence. The Courts below have 
found that this sale-deed was executed in 
favour of the plaintiffs in 1907 but they have 
held that under the provisions of s. 11, 
Transfer of Property Act. defendant No. 1 
is entitled to maintain his present sale- 
deed. Secticn 41, requires that : 

“Where with the consent, express or implied of . 
the person interested in the immovable property, 
a person is the ostensible owner of such property 
and transfers the same for consideration, the 
transfer shall not be voidable on the" ground that . 
the transferor was not authorized to make it ; Pro- 
vided that the transferee, after taking reasonable . 
care to ascertain that the transferor had power to 
male the transfer, has acted in good faith.” 

The question is whether reasonable care 
has been taken by defendant No. 1. The > 
finding of fact in the judgment of the Court 


_ below is that defendant No. 1, whois the . 


record-keeper in the Collector's office, ins- : 
pected the khewatsand enquired from the 


: patwari and examined the mutation regis- 


ters. He also claimed that he had got en- . 
quiry made from the registration office 
and the trial Court believed that evidence, 
but the lower Appellate Court has not 
believed it andhas held that he did not 
have thie enquiry made. If he had inspect- 
ed the registration records for the last 
12 years before the sale deed of 1932, he 
would have found nothing but if he had 
gone back 25 years to the vear 1907 he 
would have found that there was registra- 
tion of this sale-deed on August 24, 1907, 
In second appeal it is contended on behalf 
of the plaintiffs that reasonable care under 
8.41, would have led defendant No.1 to 
search the registration records for the pe- 
riod of 25 years. Learned Counsel argues 
that such a proposition is implied in the 
ruling laid down in Khatun Fatima v. 
Shib Singh (1). The case, however, was 
different in some respects, because there 
was the entry of an owner in the settlement 
record and if was represented that a por- 
tion of his share was the subject of a mort- 
gage. The present case was not one of 
the entry of a simple mortgage ag the 
entry was of a usufructuary morigage, and 
as the entry of the usufructuary mertgage 
remained, there was no reason to suppose 
that any suit had been brought on the 
mortgage. The period of limitation fora 
usufructuary mortgage is 60 years and 
presumably in the present case the usu- 
fructuary mortgagee was in possession, 
The circumstances, therefore, were some- 
what different from the ruling. I am of 


(1) (1933) A L J 1036; 147 Ind. Oas. 840; AI R1933 ! 


All. 917° 6 RA 576, 
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opinion, that it would be an extension of 


the doctrine laid down in the ruling to. 


hold that search should have been made 
in the present case for 25 years in the 
registration office when there was nothing 
whatever in the circumstances to indicate 


that any search for that period should. 


have been made. The usual search is for 
a period of 12 years and in the case of an 
applicant for auction-sale 12 years is the 
period for a certificate as supplied from 
the registration office. Under these circum- 
stances, I see no reason to interfore with 
the c-neurring decrees of the Courts below 
and I dismiss this appeal with costs. Per- 
mission is*granted for a Letters Patent Ap- 
peal. 
D. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 9 of 1936 
June 26, 1936 
Ter OHAND AND DALIP Singa, JJ. 
Firm CHELA RAM SANT RAM— 
APPELLANT 
versus 
OFFICIAL RECEIV ER—ResponpEn? 
Contract Act (1X of 1872), s. 25 (3)—Time-barred 
debt — Fresh cause 
Mention of debts in schedule of creditors—Whether 
amounts to promise to pay. 
Under s. 25:3), Contract Act, the promise must be 


in writing, not that some words which donot by 


themselves amount to a promise but in which the 
law implies ‘a promise, shall be sufficient to con- 
stitute a fresh cause of action. The mere mention 
of a debt in the schedule of creditors cannot amount 
to anything more than a mere acknowledgment. It 
cannot, by any stretch of language, be held to contain 
in itself a promise to pay. 

(Oase-law referred to.) 

S. C. A. from an order of the District Judge, 
Rawal pandi, dated December 21, 1935. 

Mr. S. N. Bali for Mr. Dev Raj Sawhney, 
for the Appellant. 

Mr. Nawal Kishore, for the Respondent. 

Dalip Singh, J.—On November 3, 
1924, the frm Chela Ram Sant Ram got 
a decree against Nanak Chand. On 
March 21, 1933, Naak Chand applied to be 
declared an insolvent. In the schedule of 
creditors attached to the plaint he men- 
tioned the judgment debt of Chela Ram 
Sant Ram. lt is conceded that at this 
time the said judgmentdebt could no 
longer be executed, as no proceedings had 
been taken within three years of the last 
step-in-aid of execution. Nanak Chand 
was adjudged an insolvent on December 28, 


1934, and the Official Receiver rejected- 


the claim of Chela Ram Sant Ram to 
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figure as creditors on May 30, 1935, 
holding that the debt claimed by them 
was barred by limitation. The order was 
confirmed by the Insolvency Judge on 
October 24, 1935, and the District Judge 
dismissed the appeal cn December 21, 
1935. The appellant has comein appeal 
to this Court and his case was referred to 
a Division Bench by an order of the 
learned Single Bench dated the 24th in- 
stant. The question that really arises for. 
decision in this appeal is: “Doces the 
mention of the debt in the schedule of 
creditors filed on March 21, 1933, consti- 
tute a fresh cause of action under s. 25 (3), 
Contract Act?" 


The learned Counsel for the appellant 
among other contentions argues some- 
thing as follows: He contends that the 
mention of the debt in the list is clearly 
an acknowledgment in the handwriting of 
the debtor and is signed by him, and that 
the Privy Council ruling, Mani Ram v. Seth 
Rup Chand (1) supports the view, that an 
unconditional acknowledgment implies a 
promise to pay. He contends that there 
is nothing in s. 25 (3), Contract Act, which 
shows that the promise to pay must be in 
express words and hence he contends that 
the said acknowledgment constitutes a fresh 
cause of action. He has cited a number 
of rulings, but so far as [ have been able 
to see, they do not support the proposition 
at all. The learned Counsel for the 
respondent has cited Raj Charan Raov. 
Ram Sarup (2), Abdul Rafiq v. Bhajan (3), 
Sasi Kanta Acharee v. Sonaulla Munshi 
(4; Maganlal Harjibhai v. Amichand 


: Gulabji (5), Deoraj Tewari v. Indrasan 


Tewari (8), Davindar Singh v. Lachmi Devi 
(7), Mukhi Lal Chand v. Gul Mohamed (8) 
and Baru Mal v. Daulat Ram (9) which 
support kis contention that there should be: 


(1) 33 O 1047; 331 A165; 2 NL R130;4 OLS 94; 
8 Bom. LR 501; 10 O W N 874, 16 ML J 300; 1M LT 
199; 3A LJ 325 (P O). 
(2) 52 A 480; 123 Ind. Cas. 820; A I R 1930 All. 467; 
(1930) A L J 552; Ind. Rul. (1930) All, 436. 
(3) 53 A 963; A T R 1932 All. 199; 137 Ind. Oas. 243; 
(1932) A L J 77; Ind. Rul. (1932) All. 296, 
(4) 57 C 394, 121 Ind. Cas. 412; A I R1929 Oal. 444; 
33 C W N 965; Ind. Rul. (1930) Cal. 124, 
(5) 52 B 521; 112 Ind. Oas. 24; A IR 1928 Bom, 319; 
36 Bom. LR 733. ; 
(6) 8 Pat. 706; 120 Ind. Cas. 470; AI R 1929 Pat. 258; 
10 P LT 169; Ind. Rul. (1930) Pat. 38, 
(7) 12 Lah. 239; 129 Ind. Cas. 281; AI R 1930 Lah. 
985; 32 P L R 976; Ind Rul. (1931) Lah 169, 
(6) AIR 1933 Lah. 209; 141 Ind. Oas. 617;34 PLR 
430; Ind. Rul. (1933) Lah. 153, 
> A IR 1936 Lah. 161; 162 Ind, Oas, 703; 8 R Lah, 
187. 
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an express promise to pay under the terms 
of s. 25 (3), Contract Act. 

I do not think it is necessary to enter 
into any detailed analysis of these rulings, 
Davindar Singh v. Lachmi Deri- (T) is a 
Division Bench.ruling and the view stated 
by the learned Counsel is supported by the 
remarks there, but the. remarks themselves 


are obiter dicta. Baru Mal v. Daulat Ram- 
(9) is a Single Bench ruling which supports - 


the learned Counsel, and so does Mukhi Lal 
Chand v. Gul Mahomed. (8).. To my mind 
the matter is really quite simple. Some 
confusion has arisen by reason of the differ- 
ent meanings which might be attached to 
the word “express.” There can be no doubt 
that under the Privy Council ruling Mani 
Ram v. Seth Rup Chand (1) every acknow- 


ledgment implies a promise to pay and 


therefore but for the statute might form 
a cause of action. But the statute has 
laid down that such an’ agreement is 
void, unless the agreement is a promise 
which is made in writing and signed by 
the debtor. Whatever might have been 
the reasons which induced the Legislature 
to make this distinction, it is clear tomy 
mind that the distinction exists. Where 
a debt is not time-barred, an unconditional 
acknowledgment implying as it does a 
promise to pay may both” serve to extend 
limitation under s. 19, Limitation Act, or 
may be the basis for a suit as giving a 
fresh cause of action. But where a debt 
is already time-barred, then the Legisla- 


ture lays down that the agreement or pro- ` 


mise must be in writing. Now, as Í 


understand the words of the section; this’ 


means‘ not that the words “I promise to 
pay” should ‘occur in writing; but it does 
mean that the words read as a whole 
should by themselves express a promise to 
pay. When they do this, there is a fresh 
cause of action within s 25 (3), Contract 
Act. But it cannot be held that a mere 
acknowledgment, however unconditional, 
amounts to an express promise to pay. 
lf the writing is merely an acknowledg- 
ment, ex hypothesi it shows that the 
words by themselves do not amount 
to a promise to pay. The mere fact 
that the law implies ‘a promise to pay 
in an unconditional acknowdgment is not 
the same thing as saying that the words 
by themselves amount to a promise to 
pay. Section 25 (3), inmy. opinion, clearly 
lays down that the promise~must be in 
writing not that some words which do not 


by themselves amount to a promise but 


in which the law implies a promise, shal] 
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be sufficient tc’ constitute a fresh cause | 
of action. In this case there can be 
no doubt that the mere mention of a debt 
in the schedule of creditors cannot amount 
to anything more than a mere acknowledg- 
ment. It cannot by any stretch of 
language be held to contain in itself a 
promise to pay. This being the cause, I 
consider that the order of the learned Dis- 
trict Judge was correct and | would dismiss 
the appeal with costs. 

Tek Chand, J.—I agree. 

N. . Appeal dismissed. 


RANGOON HIGH COURT, 
Special Second Appeal No. 248 of 1936 
March 19, 1937 
MosELY, J. 

S. S. M. M. FIRM—APPELLANT 
versus 
T. A. N. CHETTYAR FIRM AND OTHERS— 


RESPONDENTS 

Mortgage—Suit on—Parties—Attachment of mort- 
gaged property in execution pending—Mortgagee 
purchasing equity of redemption—On failure of sale 
mortgagee giren right to sue on mortgage—Subse- 
quent purchase of part of property by attaching 
decree-holder ~Suit by mortgagee for proportionate 
amount or sale of property—Attaching decree-holder 
made defendant in suit -Suit held was proper. 

A small portion of the property mortgaged to the 
plaintiff was attached by the defendant: the attach- 
ment, was subject to the mortgage, in other words the 
attachment was of the right of redemption. Thenthe 
whole ; property mortgaged was sold to the plaintiff, 
with acovenant in the sale-deed to the following 
effect. "If afterwards complications arise in respect 
of the said lands, the creditor mortgagee'may collect 
and recover the principal and iaterest due on the 
original mortgages.” After this the defendant bought 
the right of redemption in the said small portion 
of the land in dispute, The defendants were im-- 


: pleaded inthe suit of the plaintiff which was a. 


suit for a proportionate amount of the sum due on 
the »original mortgage, or for sale as they had the 
right of redemption of the land in question. The de- 
fendant contended that the mortgagee should sue 
for rescission of the whole contract before the mort- 
gage could revive in his favour and that he being 
the attaching decrec-holder had no right of redemp- 
tion and he was not, therefore, a necessary party : 

Held, that the plaintiff had in any event a right to 
fall back on the mortgage, the conveyance being 
void asregardsthe property in question under s. 64, 
Civil Procedure Code, or by virtue of a clause in 
the gale-deed. In the former case the defendant 
having purchased the equity of redemption in part 
of the mortgaged property had aright to redeem and 
in the latter case the mortgagee having purchased 
the equity of redemption in the whole of the prop- 
erty, the defendant (decree-holder purchaser) had a 
right to redeem his share only. In either case the suit 
as bought was proper. Inu Khan v. Niamuddin 
Sircar (5), relied on. 


Sp. S. A. against the decree of the Dis- 


trict Court, Henzada, in O. A. No. 10 of 
1936. 
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Mr. P. S. Chari, for the Appellant. 

Messrs. P. K. Basu and Hay, for Res- 
pondent No. 1. j 

Judgment.—The respondents, T. A N. 
Chettyar Firm, sued their mortgagors, 
respondents Nos. 2 and 3, and the present 
appellants, the S.S M. M. Chettyar Firm, 
on a mortgage deed : they sued to recover 
Rs. 240, from the mortgagors under the 
following circumstances: A small portion 
of the property mortgaged was attached 
by the defendant-appellants, the S. S. M. 
M. Firm: the attachment, of course, was 
subject to the mortgage, or the attachment 
was of the right of redemption Then the 
whole property mortgaged was sold to the 
plaintiff, the T. A. N. Firm, with a covenant 
in the sale deed (Ex. J), to tke following 
effect : 

“Tf afterwards complications arise in respect of the 
said lands, the creditor Chetty may collect and re- 


cover the principal and interest due on the two 
original mortgages.” 


After this the defendant-appellants, the 
§.8.M.M. Firm, bought the right of re. 
demption in the small portion of the land 
in dispute. The sale of it to the plaintiffs, 
of course, was void under the provisions of 
s. 64, Civil Procedure Oode. The S. S. M. 
M. Firm were impleaded in the present 
suit which was a suit for a proportionate 
amount of the sum due on the original 
mortgage, or for sale as they hd the right 
of redemption of the land in question. The 
suit was framed on the principles laid down 
in Nyaunglebin Co-operative Bank v. Maung 
Ba U (1). It is said in appeal here that 
the S. S. M. M. Firm attached the property 
when the mortgage existed, but bought it 
when the mortgage ceased to exist: that 
the plaintiffs, the T. A. N. Firm must sue 
for the rescission of the whole contract 
before the mortgage can revive in their 
favour: and that the 8.S. M. M. Firm, as 
attaching creditors, have not the right of 
redemption under the Transfer of Property 
Ast as now enacted. There appears to me 
to be nothing at all in these contentions. 
The plaintiff frm had in any event a right 
to fall back on the mortgage, the convey- 
ance being void as regarda the property in 
question: vide Gopal Sahoo v. Gunga Per- 
shad Sahoo (2). There was also the c,venant 
in Ex. J. There isnothing in the conten- 
tion thatthe holding or the mortgage was 
indivisible : see for example Lekhmidas v, 
Jamnadas (3) and Gangadas v, Jogendra 

(1) 6 R 417; 114 Ind. Cas 290; A I R1928 Rang. 
266; Ind. Rul. (1929) Rang. 50. 
~ (8) 8 G 530. 

(3) 22 B 304 (F B). 
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(4). The case in Inu Khun v. Niamuddin 
Sircar (5) is on all fours with the present 
case. It is pointed out there that under 
s. 60, Transfer of Property Act, if tLe morte 
gagees have acquired in whole or in part 
the share of a mortgagor, a pers<n interest- 
ed ina share only of the mortgaged pro- 
perty may redeem his own share; and in 
such a case the mortgagee also is entitled 
to foreclose such a share. The last para- 
graph of s. 60,as now amended, has made 
no difference in this respect. . 

The appellants rely on s. 101, Transfer 
of Property Act. They say that a simple 
mony decree-holder is not a charge-holder 
entitld to redee’n. I do not see how the 
section is relevant, for,inthe present case, 
first of all, the mortgagee has not purchased 
the rights in the property in suit, for that 
part of the sale is void ; and, in the second 
place, the decree-holder is also a purchaser 
and steps into the shoes of the mortgagor, 
(s. 59-A of the Act). The other grounds of 
appeal have not been argued and are clearly 
untenable. This appeal is dismissed with 
costs. 

D. Appeal dismissed. 

(4)11C W N403;5CL J 315, 

(5) 30 LJ 377. 


MADRAS HIGH COURT 
Second Oivil Appeal No. 1094 of 1934 
October 2, 1936 
PANDRANG Row, J. 

RAJARAM MUDALIAR—APPELLANT 
versus 
KOTHANDAPANI MUDALIAR anp 
OTHERS— RESPONDENTS. 

Minor—De facto guardian, sale by—Half the con- 
sideration paid in cash—Money not spent for minor's. 
benefit—Personal decree against vendee aad guardian, 
if can be passed—Practice—Reliefs—No specific 
prayer for personal decree—General clause in plaint 
for grant of proper reliefs—Personal decree, if can 
be passed. 

Where property belonging to a minor was sold by 
the de facto guardian, half the amount of considera- 
tion being utilised for discharging debts and the 
other half paid to the guardian, and out of this 
nothing was utilised for the benefit of the minor, in 
a suit bythe minor against the de facto guardian 
and the vendes : 

Held, that the vendor a minor was represented by 
a defacto guardian and nota legal guardian and 
he had no authority to give a valid discharge bind- 
ingonthe minor. There was thus no payment to 
the vendor tothe extent of this amount and the 
vendor was entitled to have a charge, in respect of 
this amount with interest on the property. As re- 
gards the guardian, there was no legal liability to 
pay interest and the personal decree against him 
would be limited to the amount with interest after 
date of suit. 

Even ifthe plaintiff does not specifically ask for 
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a: personal decree, but the plaint does include a 
general clause asking for such further or other relief 
as the Court may deem fit to grant in the fcircum- 
stances of the case the general clause should be 
deemed to cover the prayer for personal relief or 
the plaintifi should be given an opportunity to 
amend the plaint for the purpose of seeing that justice 
is done, 


_8.C. A. from the decree of the District 
Court, Chingleput, in (Pauper) Appeal Suit 
No. 157 of 1933. 


Mr. R. Somasundaram Aiyar, for the Ap- 
pellan‘. 

Mr. Ch. Raghav Rao for Mr. C. G. 
Kalyanasundaran, for the Respondents 

Judgment.—This is an appeal from the 
decree -of the District Judge of Chingleput, 
dated December 21, 1933, reversing on ap 
peal the decree of the District Munsif of 
Poonamalle, dated October 7, 1932, in O. S. 
No. 321 of 1930 and dismissing the suit. 


The suit was one based on the following. 


allegations. The plaintiff became an or- 
phan in her eighth year and was under 
the protection of her elder brother who 
died in 1924. Thereupon, her brother's 
widow was protecting her for some time 
and when she wanted to go to her parent's 
house, she sold the house described in the 
plaint schedule to the plaintiff in Septem- 
ber 1925, defendant No. 1 who is the 
sister's husband of the plaintiff, being 
shown as her guardian in the deed. One 
of the provisions in the deed was that 
the plaintiffs deceased brother's debts 
were to be paid by the plaintiff and the 
remainder utilised for the purpose of the 
plaintiff, in particular to meet the expenses 
of her marriage. This took place when the 
plaintiff was about 15 years old. 

. The next year, that is tosay, in 1926, 
defendant No. 1 sold the plaint property 
to deféndant No. 2 for Rs. 1,200 though 
there was no necessity for the sale. Out 
of the consideration for the sale deed, 
Rs. 600 odd was utilised for discharging 
the débts of the plaintiff's deceased brother 
which were no doubt binding on the prop- 
erty. The balance of Rs. 543-8-0 was 
paid iu cash to defendant No. 1 by the 
vendee, defendant No. 2, who took security 
in respect of the same from defendant No. 1. 
Out of this amount of Rs. 543-8-0, not a 
single pie was utilised for the benefit of 
the plaintiff. Defendant No. 2 knowing 
that defendant No. 1 had no right to the 
sale proceeds bought the property and 
paid the money and further made a 
nominal sale afterwards to defendant No. 3 
in order to defraud the plaintiff. The 
plaintiff instituted the suit when she was 
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19 years old and she claimed to recover 
the balance of the sale proceeds, namely 
Rs. 543-3-0, together with interest at 
12 percent. per annum and also a charge 
on the plaint property for the amount 
claimed. Defendant No. 1 contended that 
he had spent more than the amount received 
by him forthe benefit of the minor includ- 
ing the expenses connected with her 
marriage, and that, therefore, nothing is 
due by him. Defendants Nos. 2 and 3 
adopted this contention of defehdant No. 1 
and contended further that the plaintiff 
was not entitled to get a charge on the 
suit property and that she could only 
enforce the security bond taken by defen- 
dant No. 2 and recover only the amount: 
of Rs. 400 specified in the deed of 1925: 
They denied their liability to pay any 
interest. wena 

The first issue in the suit was whether 
defendant No. 1 had spent the amount of 
Rs.: 543-8-0 for purposes binding on the 
plaintiff. This issue was found in the 
negative by the trial Court, though the 
trial Court was of opinion that as defendant - 
No. 1 had maintained the plaintiff, she 
would not be entitled to the entire amount’ 
of Rs. 543 but only to Rs. 400. The trial 
Court alsc found that the plaintiff was not 
entitled to interest and that she was not 
entitled to a charge on the plaint prop- 
erty. In the judgment the trial Court held 
that the plaintiff was entitled to recover 
Rs. 400 from defendant No. 1 and from 
the property tendered as security under 
Ex. 3. In the decree, however, nothing 
was said about the plaintiffs right tò 
recover the amount by enforcing the security 
bond referred to, apparently because the 
bond could not be entorced in the suit as 
the plaintiff was nota party to it and the 
person who executed the bond was not a 
party to the suit. Appeals were preferred 
from the decree of the trial Court by de- 
fendant No. las well as by the husband 
of the plaintiff who succeeded her as heir 
on the plaintiff's death. In dealing with 
these appeals the lower Appellate Court was 
of opinion that the following questions 
arose for decision namely: 4 

(1) Whether defendant No. 1 spent the whole of 
the Rs, 543-8-0 for purposes binding on plaintiff 
No. 1; (2) whether plaintiff No, 1 is entitled to the 
interest claimed; (3) whether plaintiff No. 2 is 
entitled to a charge on the properties sold to de- 
fendant No. 2 for the said sum of Ra. 543-8-0 and» 
interest thereon; and (4) whether in the absence of 
a prayer for a personal decree against defendant, 
No. 1, such a decree could be passed against hint 
in this suit,” NA 

The first question was fotnd jn’ the 
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negative, the finding being that defendant 
No. l had not proved that he had spent 
anything for the benefit of the deceased 
Plaintiff. The other points were found 
against the plaintiff with the result that 
the suit was entirely dismissed without 
any relief being given to the plaintiff. 
The present second appeal is by plaintiff 
No. 2, that is, the husband of the deceased 
plaintiff. The facts stated above coupled 
with the concurrent findings on both the 
Courts below tothe effect that no portion 
of the money received in cash by defen- 
dant’ No. 1 which amounted to Rs. 543-8-0 
was spent, by bim for the benefit of the 
minor clearly show that there has been a 
miscarriage of justice in this case. The 
facts briefly are that the minor's property 
was sold by the de facto guardian and not 
the legal guardiaa when the only necessity, 
if any, was to discharge the debts of her 
deceased brother which were binding on 
the property. The debts amounted to a 
little over Rs. 600 at the time of the sale 
by defendant No 1. The rest of the 
consideration which was nearly one-half of 
the entire consideration was paid in cash 
by. the vendee to the de facto guardian. 
No doubt he took the precaution of taking 
security to protect himself, but he failed 
to see that there was no protection to the 
minor by reason of the course adopted by 
him in paying nearly one-half of 
the consideration in cash to the de facto 
guardian. Even if it be assumed that there 
Was a necessity to pay the debts and that 
the debts could not be paid except by 
selling the property, the vendee must have 
known that the payment made to the ce 
facto guardian of nearly half the considera- 
tion in cash would not be binding on the 
real owner of the property, that is to say, 
the minor. Such payment would certainly 
not amount to payment of the purchase 
money to the vendor. The vendor was a 
minor and defendant No. 1 only represent- 
ed her in the transaction as a de facto 
guardian and not asa legal guardian. He 
had no authority to give a valid discharge 
binding on the minor. . The amount, there- 
fore, paid in cash to the de facto guardian, 
defendant No. 1, cannot be deemed to be 
a valid payment of the purchase money to 
that extent. It must, therefore, be held 
that to the extent of Rs. 543-8-0 there 
was no payment to the vendor and this 
amount with interest thereon from June 19, 
1926, the date of Ex. 2, at 6 per cent. per 
annum must be charged on the property 
that was sold and the appellant is entitled 
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to have a charge in respect of that amount 
on the plaint property. The remedy by way 
of proceeding against the security bond is 
one which is available to defendant No. 2 
but not the appellant. n 
As regards defendant No. I's liability, 
it is established beyond doubt by the 
concurrent findings of both the Courts 
below ; tke reason given by the learned 
Disirict Judge for setting aside the decree 
passed against defendant No. 1 by the 
trial Court is, to say the least, technical 
and really unsatisfactory. It is not as if 
defendant No. 1 was tuken by surprise. 
It was never his case that no decree should 
be passed against him because such a 
decree had not been asked for. His defence 
throughout was that he had spent the whole 
of the money for the benefit of the minor 
and this contention was found to have been 
not proved according to both the Oourts 
below. The plaint does include a general 
clause asking for such further or other 
relief as the Court mav seem fit to grant 
in the circumstances of the case and the 
lower Appellate Court should have either 
held that this general clause covered the 
prayer for a personal decree against defen- 
dant No. 1l, or, if it was not prepared to 
do so, given an opporinunity to the appel- 
lant to amend the plaint for the purpose of 
secing that justice was done. So far as 
defendant No. 1 is concerned, there was 
no ground for dismissing the suit as 
against him entirely. So far as he js 
concerned, however, there is no legal 
liability to pay interest and the personal 
decree against defendant No. 1 wil, 
therefore, be limited to the amount of 
Rs. 543-8-0 with interest thereon at six 
per cent. per annum from the date of plaint 
till payment. The appellant is entitled to 
have his costs including the court-fee to be 
paid by him in all the three Courts from 
defendants Nos. 1 to 3, who will bear 
their own costs. Leave to appeal is refused. 


Ne N. Order accordingly» 


anaman 


LAHORE HIGH COURT 
First Civil Appeal No. 92 of 1936 
July 3, 1936 
; OLDITREAM, J. A 
BASHESHAR NATH GOBRLA—Derenpan 
— APPELLANT 
versus 
BIDHI CHAND--PLaINtTI ve AND OTaHERS— 
DEFENDANTS —RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. VIE, 7.14} 
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0. XLIII, r. 1 a), 0. XLI,r. 23, s. 80—Plaint 
rejected under O. VIL, r. 11—Appellate Court setting 
at aside and directing trial Court to proceed with trial 
—Appeal, if lies—S. 80, applicability of—Notice, if 
necessary when there is only a threat of action to be 
taken by public servant concerned. 

Anorderof an Appellate Court setting aside an 
.order of the Court of first instance rejecting a plaint, 
and directing the Court to proceed with the trial of a 
suit on its merits is not an order under O. XLI, 
r. 23, and is not appealable under O. XLIII, r. 1 (u) 
Civil Procedure Code. Braja Lal Mitra v. Upendra 
Krishna (1), Tirath Singh v. Ram Chand (2) and 
Cotton Trading Syndicate Commission Agency v. 
Malawa Mal-Shiv Ram Das (3), relied on 

Where therefore in a suit by the sons of a deceased 
insolvent against the Official Receiver for partition of 
their share in the property no notice is given under 
8. £0, Civil Procedure Code, to the Official Receiver 
and the Court rejectsthe plaint under O, VII, r. 11, 
‘Civil Procedure Code, and in appeal the order is set 
‘aside and the trial Court directed to proceed with the 
trial of the suit, the order of the Appellate Court is 
not appealable. 

Section 80, Civil Procedure Code, is applicable to 
any form of suit acd notice is necessary even if there 
is only a threat of action to be taken by the public 

.servantconcerned, Bhagchand Dagdusa v. Secretary 
_ of State (5) and Dulichand v. Kalyan Singh (€), 
referred to, 
F.C. A. from the order of the District 
‘Judge, De'hi, dated Jannary 8, 1936, 
' Mr. Hem Raj, for the Appellant. 
Mr. Bishen Narain, fr the Respondent 
v (Plaintiff). 

Judgment —Bhondu Mal, the father of 
Bidhi Chand, the present insolvent, having 
been -declared insolvent, the Official Recei- 
ver, Délhi, in whom Bhonde Mal’s estate 

‘had vested, proposed to sell Bhondu Mal's 
“share. in his undivided family property. 
Bidhi Chand thereupon instituted a suit 
‘In the Court of the Subordinate Judge, 
Fourth Olass, Delhi, for possession by parti- 
‘tion ‘of one-sixth of the family property 
joining the Official Receiver asa defen- 
dant. Of this suit Bidhi Chand had given 
‘the Official Receiver notice under s. 80, 
Civil ‘Procedure Code. The suit was dis- 
‘missed on the ground that Bidhi Chand 
was ‘not entitledto seek for partition dur- 
ing his father's lifetims. Bhondu Mal died 
and Bidhi Chand instituted another suit 
for one fifth of the property, again joining 
the Official Receiver but without giving 
him notice under s. 80, Civil Procedure Code. 
The Subordinate Judge rejected the plaint 
under the provisions of O. VIL, r. 11 (d), 
Civil Procedure Code, holding that the suit 
was barred as s. SQhad not been complied 
with. Bidhi Chand appealed to the District 
Judge who reversed this decision holding 
that no notice was necessary asthe suit 
had not been instituted against the Official 
Receiver in respect of any act purporting 
to have been done by him in his official 
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capacity. He remanded the case under 
O. XLI, r. 23, Civil Procedure Code, for 
decision on its merits. I may mention 
that in the trial Court the plea that notice 
was not necessary had not been taken, the 
plaintiff's contention being that the notice 
of the previous suit was sufficient. The 
Official Receiver has appealed to this Ccurt 
and it is argued on his behalf that the 
District Judge erred in holding that notice 
was not necessary and that jn any case 
he ought not to have accepted the appeal 
on a plea not set up at the trial. For 
thé plaintiff-respondent, it is contended that 
no appeal lies as tke order of the District 
Judge is not a decree,for it merely ad- 
mits the plaint, nor isit an 6rder under 
O. XLI, r. 23, Civil Procedure Code, nor 
any other order against which an appeal 
is allowed. It is further contended that 
the learned District Judge was right in 
holding thatthe suit was not one in which 
notice was required by s. 80. 

That an order of an Appellate Court 
setting aside an order of the Court of first 
instance rejecting a plaint, and directing 
the Oourt to proceed with the trial of a 
suit on its merits is not an order under 
O. XLI, r. 23, and is not appealable under 
O. XLIII, r. 1 (u) is now well settled : 
see Braja Lal Mitra v. Upendra Krishna 
(1) which appears to have been consis: 
tently followed in this Province, e.g., in 
Tirath Singh v. Ramchand, 26 Ind. Cas. 519 
(2) and Cotton Trading Syndicate Commission 
Agency v. Malawa Mal Shiv Ram Das (8). 
The trial Court's order purported to be one 
under O. VII, r. 11, and that is: the provi- 
sion of the Code applicable, as laid down 
in Bachchu Singh Vv. Secretary of State (4). 
Appellants Counsel has not referred me 
to any authority in support of his conten- 
tion that when a plaint has been rejected 
for want of compliance with s. 80, the order 
of rejection is to be regarded not as one 
passed under O. VU, r. 11, butasa judg- 
ment disposing of a suit on a preliminary 
point, the reversal of which by an Appel- 
late Court must be regarded as a proceed- 
ing under O. XLI r. 23 against which an 
appeal lies under O. X LIIL, r. 1 (u's My con- 
clusion is that the order of the District 
Judge is not appealable and that this 
appeal must, therefore, be dismissed. The 
question whether the District Judge was 
correct in his view that the suit was not 

(6CcL J 24, 

(2) 26 Ind. Oas. 519; A I R 1915 Lah. 8;133 PLR 
1915; 85 P W R 1915, 

(3) A IR 1929 Lah. 83; 108 Ind, Oas. 597, 

(4) 25 A 187. 
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one of which notice tothe Official Receiver 
was required is not {fee from difficulty. 
It is true that the Official Receiver had 
not notified his intention to sell the plain- 
tiff's property but the plaint itself makes 
it clear that the proposed sale was the 
reason why the suit was instituted. It is 
now settled that s. 80 is applicable to any 
form of suit, Bhagchand Dagdusa v. Secre- 
tary of State (5) and notice is necessary 
even if there is only a threat of action to 
be taken by the public servant concerned. 
Dulichand v. Kalyan Singh (6) and the 
Property which the Official Receiver pro- 
posed to sell was apparently joint family 
property. In view of the dismissal of the 
appeal on the first ground taken, this ques- 
ticn, however, does not require decision and 
1 express no opinion upon it. 

N. Appeal dismissed. 

(5) 51 B 725; 104 Ind. Oas. 257; A I R 1927P O 176; 
54 I A 338; 53M LJ 81;25A LJ 641; 29 Bom. L R 
1227; 1927) M W N 561; 46 C L J 76; 1 Luck Cas. 291; 
32 OW N 61;26 L W 809 (P O). 

(6) 12 Lah 2€0; 122 Jnd. Cas. 4; A I R 1931 Lah. 
703; 31 P L R 865; Ind Rul. (1931) Lah. 516. 
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PEMRAJ MULCHAND MARWADIW— . 
DEEFENDANT— APPELLANT 
Versus 
RAJIBAI FULOHAND AND 0THERS— 
PLAINTIFFS— RESPONDENTS. 

Hindu Law—Adoption—Agreement by natural 
father restricting powers of adoptee in enjoyment of 
his property—V alidity. 

An agrerment by the natural father which goes 
‘beyond allowing the adoptive widow to enjoy the 
property during her life-time and curtails the full 
rights of the adoptee in the property which becomes 
his on adoption is not a valid agreement and will 
not be recognized by the Court. 

The natural father entered into an agreement that 
during the life-time of the adoptee father and adoptee 
mother or either of them, the adopted son would 
have no rightof any kind to the property. The 
agreement also provided that the adoptee must pro- 
vide forthe mamtenance of his aunt by adoption 
who had no legal claim against the property : 

Held, that the agreement was not valid. Krishna- 
murtht Agyar v. Krishnamurthi Ayyar (l), relied 


on: 

Held, also, that the validity had to be determined by 
the nature and scope of the agreement when it was 
made and not in the light of subsequent events. 


F. C. A. from the decision of the First 
Olass Sub-Judge, Jalgaon, in O, S. No. 562 
of 1930. 

Mr. G. B. Chitale, for the Appellant. 

T Y. V. Dixit, for Respondents Nos. 2 
BO 9. 
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- adoptees maintenance, 
_ Sidakran Mulraj; his widow Kupabal stays with you. 
The adoptee should maintain her after your death. If 


3e? 

Rangnekar, J.—This is an appeal in a 
mortgage suit brought by the respondents 
against the appellant. The mcrtgage was not 
denied, but tte defendant pleaded that he 
was an agriculturiat and prayed for in- 
stalmenis. His principal contention, how- 
ever, was that at the date of the mortgage 
he had nointérest in the property which 
he could mortgage. The learned Judge 
accepted the plea of the defendant being 
an agriculturist and ordered accounts to be 
taken under the Dekkhan Agriculturists’ 
Relief Act. He rejected the contention that 
the defendant was not entitled to mortgage 
the property.. This last contention is based 
upon certain facts which may now be 
shortly stated. The appellant who was the 
natural son of one Laduram Lachch)mandas 
was taken in adoption during his minority 
by one Mulchand Dulraj on June Lə, 1905. 
On the same day adeed was executed by 
Laduram and subsequently registered. 
After reciting the fact of adoption, the deed 
was in the terms following: 

“Between you and mejit is agreed that—As long as 
both yourself and your wife Sirubai, wife of Mul- 
chand or one of you two is alive, the adoptee has no 
right whatever on your propeity. ` As long as you or 
the said Sirubai is alive, the adoptees. should tive in 
your house and ycu should bring him up. If the 
adoptee happens to quarrel with you or Sirubai, you 
or Sirubai should give -as you please for the 
You had a brother named 


the adoptee happensto quarrel with her after your 
death, the adoptee should pay Rs.10 per month for 
her maintenance.. | have made the above agreement 
on behalf of the adoptee and it is binding on him, 
This adoption deed is passed.” 


Mulcuand died in 1907. The mortgage 


‘was executed by the appellant in the year 


1929 long after ne attained majority. Ac- 
cording to his evidence he was manag- 
ing the property for a long time’ and ad~ 
mittedly had executed another mortgage 
also. ‘he learned Judge of the Court 
below held ‘that apart from anything else, 
the agreement did not bind the mortgagee 
as he was not a party to it nor was he 
aware of it when the mortgage was made. 
He further held that the agreement was not 
valid and did not, in any way, bind the 
appellant, and this is the only question which 
now falis to be decided. Now, it is quite 
clear on the authorities that an adoption 
confers upon the adoptee the same rights 
as -the legitimate son with some exceptions 
which need not be considered here. On 
the other hand, generally speaking, the 
rights of the natural father over his son 
come to an end when the latter is adopted. 
On principle, therefore, an agreement by 
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the natural father which has the effect of 
curtailing the rights of the son given in 
adoption ~ would not and ought not to bind 
the latter. The position, no doubt, would 
be different when such an agreement is 
made by an adult with his adoptive 
parents. In this case the agreement on 
which the appellant relies was, as already 
observed, made during his minority. The 
same question came up before their Lord- 
ships of the Privy Council in Krishnamur- 
thi Ayyar v. Krishnamurthi Ayyar (1). 
After examining all the authorities on the 
question, their Lordships held that an 
arrangement made on the adoption of a 
Hindu whereby the widow of the adoptive 
father is to enjoy his property during’ ber 
lifetime or for a less period, that arrange- 
ment being consented to by the natural 
father before the adoption, is to be regarded 
‘a8 valid by custom. Their 


Lordships 
further obsérved as fo'lows: 

“As soon, however,as the arrangements go beyond 
that, 2. e, either give tbe widow property absolutely 
or give the property to strangers, they think no cus- 
tom as to this has been proved to exist and that such 
arrangements are against the radical view of the 
Hindu Law* íp 264)." 

These observations and other authorities 
clearly show that un agreement by the 
‘natural father which goes beyond allowing 
the adoptive widow to enjoy the property 
during her life time and curtails the full 
rights of the adoptee in the property which 
becomes his on -adoption would not be 
recognized by the Court. The agreement 
in question seems to us to fall within these 
principles. Here the agreement is that 
during the lifetime of the adoptive father 
‘and the adoptivé mother or either of them 
the adoptee has no right of any kind to 
the property. Strictly construed, it must 
mean that the adopted son cannot even 
claim maintenance out of that property 
‘and the further clause provides that as 
long as he lived in the family he was to 
be brought up, but if he happened to quat- 
rel with the father or with’ the mother, 
then his maintenance was merely at the 
‘mercy of either the adoptive father or the 
adoptive mother as the case may be. Then 
it is provided that the appellant must 
‘provide for the maintenance of'his aunt by 
adoption who, it does not appear, had any 
legal claim against the property. Itis not 
‘as if the uncle by adoption was joint with 


-* (1) 54I A 248; 101 Ind. Cas. 779; A IR1927P O 
-139; 50 M 508; 29 Bom, L R 969; 53 ML J 57; 45 

O L 3.620; 4 O W N 621; 31 O W N 910; 26 L W 186; 
(1927), M W N 469; 39 M L T 52 (P Q). 
"Page of 54 LAH] 
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‘the instalments ought to 
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the adoptivefather. Ib is clear, therefore, 
that the arrangement in the agreement 
goes much beyond the disposition which 
is sanctioned, as is pointed out by the 
Privy Council, by custom avd clearly curtails 
the rights of the adopted son in the pro- 
perty. 4 

It is argued by Mr. Chitale that the 
father being dead and the agreement being 
that after his death the mother was to 
enjoy the property, the agreement falls 
within that class of agreements which is 
sanctioned by custom and recognized by 
the Privy Council. Having regard to the 
clear wording of the document, jt is impos- 
sible in my opinicn to accept that conten- 
ticn. The validity of the agreement has 
to be determined by the nature and scope 
of the agreement when the agreement was 
made and not in the light of subsequent 
events I think, therefore, the view taken 
by the learned First Olass Subordinate 
Judge is correct. 

The second point taken by Mr. Chitale 
is with regard to the interest awarded in 
respect of the previous accounts between 
the parties in the trial Court. The trial 
Court appointed a Commissioner to find out 
the amount due after taking the accounts 
of the previous dealings with interest at 
12 per cent. till the execution of the mort- 
gage and thereafter at six per cent. till the 
date of the suit as agreed between the 
parties in the mortgage deed. We are 
unable to say, having regard to all the 
circumstances in this case, that this rate is 
excessive and see no reason to interfere 
with the order made by the learned Judge. 
Mr. Chitalelastly argues that the learned 
Judge was wrong in making the decretal 
amount payable by annual instalment of 
Rs. 1,000, and that having regard to the 
circumstances of the case the amount of 
be reduced. This 
is entirely a question for the discretion of 
the learned Subordinate Judge, and having 
tegard to the fact that the defendant was 


-a Marwadi by caste and carrying on bus}- 


ness in groceries and corn, there is no rea- 
son to take a different view of the matter 
from that taken by the learned Judge. The 
result, therefore, is that the appeal is dis- 
missed with costs. 


= 


Macklin, J.—TI agree. 


D. Appeal dismissed: f 
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NAGPUR HIGH COURT 
Miscellaneous Civil Case No. 100 
of 1937 
July 13, 1937 
Bese AND PURANIK, JJ, 
Pandit KRISHNA RAO—AppELLANT 
versus 

TRIMBAK anv OTAERS—OPPOSITE Party 

Limitation Act (IX of 1908), s. 5—Delay, when can 
be condoned—Mistake by Pleader bona fide acted upon 
—Whether “sufficient cause’—Appellant relying On 
letter of his Pleader's clerk and thus being misled 
filing appeal beyond limitation —If sufficient cause 
for delay. 

When the time for filing the appeal has once 
passed, ‘a very valuable right is secured to the 
successful lijigant and the Court must, therefore, 
be fully satisfied of the justice of the grounds on 
which the appellant seeks to obtain anextension of 
time for attacking the decree, and thus perhaps 
depriving the successful litigant of the advantages 
which he has obtained. |p 373, col. 1] 

It is the duty ofa litigant to know the last date on 
which he can present his appeal, and if through delay 
on his partit becomes necessary for him to ask the 
Court to exercise'in his favour the power contained 
in s. 5, Limitation Act, the burden rests on him of 
adducing distinct proof of the sufficient cause on 
which he relies. An appellant who wilfully leaves 
the preparation and presentation of hie appeal to the 
last day of the period of limitation prescribed there- 
for, is guilty of negligence and isnot entitled to an 
extension of time if some unexpected or unforeseen 
contingency prevents him from filing the appeal 
within time. Where an appellant relies on a letter 
of his Pleaders’ clerk and being misled by it as to the 
duration of the High Court’s vacation presents his 


appeal beyond the period of limitation, the cause is 


not sufficient as the applicant cannot be said to 
have acted withdue care and attention. In fact the 
mistake of a Pleader's clerk amounts tothe mistake 
of the party himself, There is no authority for the 
view that a mistake of a legal adviser, however gross 
and inexcusable, if bona fide acted upon by a 
litigant, will entitle him to the protection of 8. 5 of 
the Limitation Act. Baban v, Emperor (2), dissented 
TI [p. 373, eols.1 & 2; p. 371, cols, 1 & 2; p. 372, cols. 


[Case-law referred to.] 

A certificate obtained from a native physician 
“some time after the appeal has been filed in which 
- the physician himself does not say that he treated 

the appellant is of no evidentiary value and cannot 
be relied upon to show that the appellant was ill, so 
as not to be prompt in filing the appeal. |p. 373, col. 1.] 

Mis. O. Vase against the judgment and 
decree passed. by the Additional District 
Judge, Saugor, in C. 8. No. 15 of 1933, dated 
February 23, 1935. 

Mr. A. V. Wazalwar, for the Applicant. 

Messrs. T. L. Sheode and W. B. Pendhar- 

kar, for the Opposite Party. 


Order.—This memo. of first appeal was 
presented on July 2, 1935, on a court-fees 
of Rs. 15 on which the office put upa 
note that the memo. was time-barred by 17 
days and that the same was not duly 
stamped. The question of court-fee was 
argued before the Hon'ble Mr.’ Justice 
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Niyogi and he held by his finding dated 
July 9, 1936, that ad valorem court-fee was 
payable and granted the appellant time to 
make up the deficiency. The court-fee was 
accordingly paid and the question for de- 
cision now is as to whether this memo. 
of appeal should be admitted, the 
delay in its presentation by 17 days being 
condoned. Along with the memo. of 
appeal the appellant filed an applica- 
‘tion uader s. 5of the Limitation Act re- 
questing the Court to condone the delay in 
filing the appeal. The purport of the ap- 
plication is as under :— 

“The appellant is aresident of Gwalior and ignor- 
antof the practice of the Judicial Commissioner's 
Oourt at Nagpur. He conducted the litigation out of 
which this present appeal arose with the help of his 
Pleader Mr. B. L. Seth at Saugor. He applied for 
certified copies of judgment and decree and received 
them on June 7, 1935. The applicant was informed 
by the clerk of Mr. R. b. Seth that the Judicial. 
Ovmmissioner’s Court would re-open on July 2, 1935. 
As the appellant-applicant had no reason to suspect 
any deception or ignorance on the part of the 
Pleader’s clerk, he depended upon this information 
as true and deputed Mr. N. N. Parnerkar, Pleadér of 
Gwalior, to go to Nagpur and to have the appeal 
filed. On the 2ith Mr, Parnerkar went to Nagpur 
and learnt on enquiry that the High Court had really 
re-opened on June 17, 1935, and that the appeal was 
time barred. He immediately sent a letter anda 
telegram to the appellant to come to Nagpur, but 
the latter being ill and some members of his family 
also being ill, he could not come.” : , 

On these facts ihe appellant claimed in- 
dulgence under s. 5 of the Limitation Act, 
and prayed that the appeal be admitted 
by ignoring the delay. The postcard re- 
ceived from the Pleader's clerk intimating 
that the Judicial Commissioner's Court 
re-opened on July 2, 1935, and an affidavit 
from Mr. Parnerkar accompanied this peti- 
tion. In para. 2? ofthe affidavit filed by 
Mr. Parnerkar the allegations are these :— 

“On 26th I received a wire stating only that the 
letter was sent. I received the letter on 27th and in 
the evening Isaw Mr. A. V. Wazalwar, Advocate, 
Nagpur. He also confirmed my view that the ap- 
peal was time-barred and stated that if extension of 
time was to be applied for, a detailed affidavit of the 
circumstances under which the appellant was misled 
will have tobe given. I was waiting for the ap- 
pellant on June 28 and 290n which date I received a 
letter from him that he was possibly coming but 
not definitely because he was ill. I waited tillevening. 
Since he did not come 1 asked Mr. Wazalwar to make 
arrangements for filing the appeal on my affidavit. 
I sent an express telegram tothe appellant Krishnrao 
to come at once to Nagpur. June 30 and July 1, 
being holidays, the appeal could not be filed before 
July 2, 1935.” ' 

Later on July 11, 1935, a further affidavit 
by the appellant himself was placed on 
record. We will refer to the contents of 
this affidavitlater on where necessary. 

The judgment in this case was delivered 
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on February 28, 1935. An application for 
copies of the judgment and decree was 
filed on March’ 15, 19353. The copies were 
stopped fur want of fands on March 28, 
1935. Subsequent advance was paid on 
April 4, 1935, and the copies were actually 
delivered on April 6, 1935. It appears 
from the affidavit of the appellant that the 
Pleader's clerk informed him on April 11, 
1935, that the certified copies were receiv- 
ed. He expected to receive them from him 
and waited till some time in June when he 
asked him to send them by V.-P. parcel. 
He received the V.-P. parcel on June 7, 
1935, with a letter informing him that the 
Court reopened on July 2, and that he 
should go to Baugor by June 16 or 17, for 
filing the appeal. The applicant in his 

affidavit states that on receipt of the cer- 
` tified copies he wanted to go to Saugor by 
June 16o0r17 but as he was ill he could 
not go. He learnt that Mr. Parnerkar 
Pleader was going to Pachmarhi for some 
business.. He, therefore, met him and 
asked him tif he could go to Nagpur to 
consult a Pleader on his behalf. Mr. 
Parnerkar raised the question of limitation 
and he replied that he had a letter from 
his Pleader’s clerk that the Judicial Com- 
missioner’s Court, Nagpur, re-cpens on 
July 2, 1935, and it would not matter much 
if Mr. Parnerkar reached Nagpur on June 
25, and arranged for the filing of the ap- 
peal. OnJune 25 he received a telegram 
from Mr. Parnerkar to file an afidavit. 
The wording of the telegram is as 
under :— 

“Inform Falke case strong appeal time-barred but 
still possible if letter giving wrong information pro- 
duced. Come personally or send somebody with 
power to file affidavit or at least send the letter no 
time to waste, arrange for money wire reply soon at 
Bhumralkar Mental Hospital, Nagpur.” 

The applicant proceeds to say in his 
affidavit that on receipt of this telegram he 
‘could not immediately arrange to leave 
Gwalior ashe was ill and his daughter was 
also ill and that he informed Mr. Parner- 
kar accordingly and sent the letter which 
he received from the clerk of the Pleader 
to Mr. Parnerkar. This letter of the ap- 
plicant is not on record. The applicant 
explains his inability to go to Nagpur and 
file the affidavit till July 11, 1935, 
by stating that a telegram for remitting 
money was sent to him on June 28, 1935, 
but he did not get it. Thereafter he re- 
` ceived a letter on July 5, from Pachmarhi 
asking him to explain why he did not turn 
up as required to file an affidavit and that 
he should go even now. He thought Mr. 
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Parnerkar was still at Pachmarhi 
sent him a telegram that he was 

there, He wentup toltarsii As he did 
not meet Mr. Parnerkar there he re- 
turned toGwalior and sent a telegram to 
Mr. Parnerkar, one at Nagpur, and another 
to Pachmarhi. We received a reply on 
July 8, asking him to go to Nagpur. He 
reached Nagpur on the 9th and wanted to 
see Mr. Wazalwar and learnt that he had 
gone to Ramtek and would return on the 10th 
night. It is thus that he could not file the 
affidavit till July 11,1935. Along with the 
affidavit the applicant filed the postal en- 
velopein which he received the certified 
copies from Saugor, telegram from Nagpur 
dated June 25, 1935, a copy of the telegram 
dated June 30, 1935, which he says was not 
received by him, and a certificate from a 
native physician of Lashkar dated July 6, 
1935, stating that Mr. Falke the applicant 
was ill between June 16 to 30,1935. These 
are allthe allegations that have been made 
on behalf of the appellant and it is on the 
basis of these allegations that we are re- 
quested to condone the delay in filing the 
appeal. The respondent denies the allega- 
tions and contends that this is nota fit 
case in which delay could be condoned as 
the appellant-applicant is guilty of laches 
and has not acted bona fide and is thus 
not entitled to the indulgence claimed by 


and 
going 


him. 


It is strenuously urged on behalf of the 
appellant-applicat that the circumstances 
disclosed in the application and the 
affidavits very clearly make out a case of 
“sufficient case” within the meaning of the 
phrase as used in s. 5 of the Limitation 
Act and that the applicant should be 
granted the indulgence and his appeal 
should be treated as filed within time. 
Karali Charan Sarma v. Apurba Krishna 
Bajpai (1) is relied upon to show that the 
real delay for which he is accountable is 
the delay after the time when the appeal 
ought to have been filed and not the delay 
before that date. It is, therefore, urged 
that his conduct before June 17, 1935, 
should not at all be taken into considera- 
tion in deciding whether he is entitled to 
the indulgence or not.. He has to account 
for the time that elapsed between June 
17 and July 2, 1935, when the appeal wae 
actually presented. This delay is accountec™ 
for in the first instance by the letter receivec 
from the clerk of the Pleader at Saugo: 
wherein it wae stated that the Judicia 


(1) A I R 1931 Oal. 298; 132 Ind. Oas. 169; 34 O Vim 
N 1119; Ind, Rul. (1931) Oal. 553; 58 O 549. 
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Commissioner's Court would re-open on July 
2. The appellant argues that he had no 
Teason to disbelieve the statement made 
therein and thus acted bona fide in relying 
upon it and sending Mr. Parnerkar by 
about June 24 or 25 for arranging the 
filing of the appeal. It is admitted, how- 
ever, that on June 25, he got information 
that the appeal was time-barred, The 
inaction on the part of the appellant 
between June 25 and July 2, is accounted 
for by illnéss which prevented him from 
coming to Nagpur. The appellant thus 
claims that sufficient cause has been 
shown bye him. He relies on Baban v. 
Emperor (2), wherein Mr. Prideaux, A. J. O. 
observed as under:— 

“I think that in the present case the delay ought 
to be excused. It is obviously not the applicants’ 
fault that their appeal was presented late, They 
relied on what their Pleader told them, and the 
mistake is apparently an honest mistake, though 
due to carelessness on the part of the Pleader. It 

` seems to me that sufficient cause for the application 
a 5 of the Limitation Act, has been made 
ou. 


With due deference we do not agree 
with the view expressed in Baban v. Em- 
peror (2). This decisicn is against the 
trend of the recent decisions of the Judicial 
Oommissioner’s Court and also the decisions 
of other High Courts in India If the 
Pleader who advises acts withcut due care 
and attention, the client who acts on the 
advice of such a Pleader is not entitled to 
the benefit of s.5 of the Limitation Act: 
see, Nareshwar v. Chabildus (3), Ramrao 
Bapu Sahib Dhate v. Santoshrao Pandurang 
(4), Mithoo Lal v. Jamna Prasad (5) and 
lastly Surendra Mohan Ray Chaudhuri v. 
Mahendranath Banerji (ös, wherein the 
entire case-law on the subject and rulings 
of all the High Courts have been fully con- 
sidered. We agree with their Lordships of 
tha Calcutta High Court in saying 

“from a review of the Indian and English decisions 
on the subject, there appears to be no authority 
for the view that a mistake of a legal adviser, 
however gross and inexcusable, if bona fide acted 


upon by.a litigant, will entitle him to the protection 
of s. 5 of the Limitation Act.” 


~- Karali Charan Sarma v. Apurba 
Krishna Bajpai (1), cited on behalf of 
the appellant no doubt lays down that the 


(2) A I R 1926 Nag. 503; 96 Ind. Cas. 857; 27 Cr. L 
J 1001; 9N L J 180, 

(3) A I R 1934 Nag. 52; 144 Ind. Cas. 41; Ind. Rul, 
(1933) Nag. 197. 

(4) 29 N LR 295 at p 297; 145 Ind. Cas. 760; AIR 
1933 Nag. 219; 6 R N 58. 

(5) 9 Luck 193; 146 Ind. Oas. 127; 6 R O 83; 10 O W 
N 1154; A I R 1933 Oudh 523 (F B). 

(6) 59 O 781; 140 Ind. Cas, 662; A I R 1932 Cal, 589; 
36 Ó W N 420; Ind. Rul. (1933) Oal, 14, 
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appellant 1s not accountable for his conduct 
till the last day on which he could have 
filed the appeal, but even there Graham, J. 
had expressed a different view and had 
held that the conduct of the appellant 
was such es would disentitle him from 
obtaining the benefit of s. 5 of the Limita- 
tion Act. A similar view has been taken 
in Hakimia v. Gammon (7), wherein it is 
stated that an appellant who wilfully leaves 
the preparation and presentation of his 
appeal to the last day of the period of 
limitation prescribed therefor, is guilty of 
negligence and is nob entitled to an 
extension of time if some unexpected or 
unforeseen contingency prevents him from 
filing the appeal within time: Kedarnath 
v. Zumberlal (8), was followed. The Court 
while exercising the discretion vested in 
it will necessarily look into the conduct 
of the appellant and will only exercise its 
discretion in favour of a person who is 
found to be diligent and not in favcur of one 
who is guilty of laches or negligence. It 
is only in that view that the conduct of 
the appellant becomes relevant. In this 
case we find that though the decision was 
given in February 1935 and though the 
copies were obtained in April 1935, the 
appellant did not care to consult a lawyer, 
but depended upon the advice of a Pleader’s 
clerk to send the copies to him. It appears 
that the Pleader’s clerk did not send the 
copies till the applicant asked him to send 
them by V.-P. parce]. In the postcard from 
the Pleader’s clerk it is stated that the 
V.-P. parcel was for Ks. 24, Rs. 20 being 
the balance of fee due to the Pleader, 
Rs. 2 for obtaining copies, and Rs. 2 
for postage. This shows that this applicant 
had not paid his Pleader fully, had not 
also paid for the copies fully, and in all 
probability, it is on that account that the 
delivery of copies to him was delayed by 
the clerk of the Pleader till the applicant 
asked him to send the copies by V.-P. 
parcel. This is a negligent conduct on 
the part of the appellant and can be taken 
into account in deciding whether he should 
be granted the indulgence. | This applicant 
admittedly carried on litigation in the 
Central Provinces for about three years 
at Saugor. At no time in the history of 
the Judicial Commissioner's Court, Nagpur, 
has the Court re-opened in the month of 
July after the summer vacation. It is 
difficult to understand why the Pleader's 


(T, AIR 1930 Nag, 121; 119 Ind. Cas, 679; Ind. 


1. (1929) Nag. 311. 
Rupe NL R 171; 37 Ind, Cas, 503, 
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clerk should have stated in his letter dated 
June 5, 1935, that the Nagpur Judicial Com- 
missioners Court would re-open after 
Vacation on July 2, 1935, and we cannot 
understand the applicant when he says 
that he implicitly relied upon the state- 
ment of the Pleader’s clerk. The applicant 
himself should have known after three 
years’ litigation in the Provinces the date 
“on which the Court re-opened after the 
vacation. At any rate it was very easy for 
him to find out the exact date by other 
enquiries instead of depending upon the 
letter of a Pleader's clerk for the purpose. 
In any case it was his duty to verify the 
information given by the Pleader’s clerk 
and it was not proper on his part to have 
accepted the statement as correct. No 
affidavit from the said clerk of the Pleader 
is filed before us. Fraud on the part of 
the Pleader’s clerk is not alleged before 
us. Inthe absence of fraud on his part 
in giving July 2, 1935, as the day on 
which the Court re-opened and as it is not 
` probable that any Pleader or his clerk 
in the Central Provinces could have stated 
July 2 as the date of re-opening of the 
Judicial Commissioner's Court had he given 
due care and attention in stating it the 
only conclusion that we can draw is that 
this Pleader’s clerk acted with gross negli- 
gence and carelessness in stating July 2, 
1935, asthe date of re-opening of the 
Judicial Commissioner's Court. In a case 
Jai Dialv. Amar Nath (9) where the appel- 
lant relied upon an unauthorised publica- 
tion known as the ‘Legal Diary' and being 
misled by it as to the duration of the 
Chief Oourt’s vacation presented his appeal 
beyond the period of limitation, it was 
held thatthe cause shown was not suffi- 
cient as the applicant had not acted with 
due care and attention. The Pleader's 
clerk could not be in a better position than 
an unauthorised published legal diary. In 
Gopal Patwa v. Digambar Singh (10) while 
declining to extend time under s. 5 of the 
Limitation Act, their Lordships of the 
Patna High Court stated that the negli- 
gence of the agent is the negligenceof the 
principal and no distinction could be made 
between the two. In that case also the ap- 
pellant threw the whole blame on the 
clerk of the Pleader who appeared for him 
in the Court below. We find similar 
` observations in Ganesh Dat v. Hirde 
Behari (11). In fact the mistake of a 

(9) 37 Ind. Cas. 828; A I R 1917 Lah. 4071: 27 PWR 


1917. 
(10) A I R 1927 Pat. 232; 101 Ind. Cas. 448. 
(11) A IR 1925 Oudh 189; 82 Ind. Oas. 484. 
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Pleader's clerk isheld to be the mistake 
of the party himself. Practically the s me 
view was taken in Vithia v. Sakhia (12). 
Kamiruddin Muli y. Bishupriya Chow- 
dhurani (13) was cited on behalf of the 
appellant, but we find that that was de- 
cided upon the peculiar circumstances of 
that case. Due diligence on the part of 
the appellant and his bona fide belief that 
it was not necessary for him to filean ap- 
peal against the final order when he was 
prosecuting an appeal against an earlier 
order were the circumstances that led to 
the exercise of the discretion in favour of 
the appellantin that case. Tpe facts of 
that caseare dissimilar and do not in any 
way help the appellant in this case. 
Nagindas Motilal v. Nilaji Moroba (14) 
was also referred to in argument on behalf 
of the appellant for the proposition that a 
party upcountry would naturally take the 
advise of his local Pleader as to the time 
when he could file an appeal and would 
naturally rely upon the advice so tendered, 
but reading the judgment fully it will be 
found that the mistake of the Pleader in 
that case was such as could have been 
committed by the Pleader with due care 
and attention. It was held that even a 
diligent Pleader migh overlook an obscure 
section in an amendment which had come 
into forceafew months before he was 
consulted. It was mainly on this ground 
that the delay was condoned and time ex- 
tended. The Nagpur Judicial Oommission- 
er's Court did not accept even this view 
and such a mistake was held to be not 
constituting sufficient cause within the 
meaning of s.5 of the Limitation Act: see 
Padamraj Phulchand v. Mitsui Bushan 
Kesha, Limited (15). We are, therefore, of 
opinion that the appellant-applicant was 
wrong in 1elying upon the advice tenderec 
tohim by his Pleader’s clerk and should nom 
have allowed himself to be misled by tham 
advice. The advice was given recklesslw 
and without due care and attention ant 
as he was in the eyeof law an agent œ 
the appellant and as his negligence is the 
negligence of the appellant-himself, the ap 
pellant must suffer forthe negligence om 
his part. The present appeal should hav 
beea filed onJune 17, on ‘which date th 
Court re-opened after vacation and ‘it no 
having been so filed till July 2, and ther 

(12) 5 NL R25; 1 Ind. Cas, 901. 

(18) AI R 1929 Cal. 240; 119 Ind. Cas, 383; 33 0 + 
N 76; Ind. Rul. (1929) Nag. 799. 

(14) 48 B 442; 80 Ind, Cas; 862; 26 Bom, L R 39 


A I R 1924 Bom. 399. 
(15) A IR 1924 Cal. 279; 78 Ind. Cas. 154, 
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being no sufficient cause shown for the 
delay in filing it, the appeal cannot be 
admitted for hearing. 

Even if we were to hold that the appel- 
lant was not aware till June 25 that his 
appeal was time-barred and could not be 
called upon to explain the delay up to 
June 25, we feel that the explanation for 
delay that has been offered for the pericd 
between June 25 and ‘July 2, is also of 
a nature which cannot be accepted to 
enable us tœ condone the delay on his 
part. Inthe affidavit that was filed with 
the petition of appeal by Mr. Parnerkar 
itis stated that it wasonthe 29th that 
Mr. Parnefkar received a letter from the 
applicant Stating that he was possibly 
coming but not definitely because he was 
- il. It appears that the appellant did not 
put forward his illness as an excuse im- 
mediately after he received a telegram 
from Mr. Parnerkar ou the 25th. Tho 
letters addressed to Mr. Parnerkar are not 
on record. The certificate of illness from 
a native physician that has been filed on 
record isdated July 6,1935. It was evi- 
dently obtained after the appeal was filed 
and it has been brought to our notice that 
the physician who granted the certificate 
has scored out the word hamare in the 
certificate thereby indicating that he does 
not say that the appellant was under his 
treatment. A certificate obtained from a 
native physician sometime after the ap- 
peal has been filed in which the physician 
himself does not say that he treated the 
patient is of no evidentiary value and can- 
not be relied upon. We are not, therefore, 
satisfied that the appellant was suffering 
from illness of such a nature as would 
Prevent him from coming to Nagpur im- 
mediately after the 25th for filing the 
appeal. When the time for filing the appeal 
has once passed. A very valuable right 
is secured to the successsul litigant and 
the Oourt must, therefore, be fally satis- 
fied of the justice of the grounds on 
which the appellant seeks to obtain an 
extension of time for attacking the decree, 
and thus perhaps depriving the successful 
litigant of the advantages which he has 
obtained? Karsondas Dharamsay v. Bai 
Gungabai (16), Sarat Chandra Bose v. 
Saraswati Debi (17) and Kanhaya Lal 
Sardha Ram v. Baldeo Das (18).Itis the duty 
of a litigant to know the 


last date on 
(16) 30 B 329 at p 330, 
WAR 
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which he can present his appeal, and if 
through delay on his part it becomes 
necessary for him to ask the Court to exer- 
cisa in his favour the power contained in 
this section, the burden rests on him of 
adducing distinct proof of the sufficient 
cause on waich he relies. Krishnaswamy v. 
Ramasami (19). We have shown that the 
appellant in this case has failed to make 
out sufficient cause for the indulzence 
claimed by him. It is regrettable that we 
have to take this view in a casein which 
the interest involved is very substantial 
and the appellant was asked by this Court 
to pay a court-fes stampof the value of 
Rs. 500 or more which he has paid. The 
period for preferring an appeal cannot 
be extended simply because the appellant's 
case ishard and calls for sympathy, nor 
will the Courts extend the period of limi- 
taticn merely out of benevolence to tha 
party seeking relief. A Court grant- 
ing the indulgence must be satisfied that 
there was diligencson the part of the 
appellant and that he was not guilty of 
any negligence whatsoever; that not having 
been done in this case, the appeal must 
beheld to be time-barred. The applica- 
tion for condoning the delay is thus re- 
jected and the appeal is dismissed with 
costs. Counsei's fee Rs. 100. 

D. Appeal dismissed. 

(19) 41 M 412 at p 417; 43 Ind. Oas. 493; 34 M LJ 
63;4P LW 54,16 AL J 57,7 UW 156; 3M LT 
101;270 L J 253; 2 P L R1918; 220 W N 481; 21 
Bom. L R541; 11 Bur L T 121; (1918) M W N 906; 
451A 25; AIR 1917 P C 179 (PO). 





BOMBAY HIGH COURT 
Parsi Matrimonial Suit No. 6 of 1936 
March 10, 1937 
B. J. WADIA, J. 
DHUNBAI SORABJI PALKAIWALLA— 
PLAINTIFF 


versus 
SORABJL ARDESHIR PALKELWALLA— 


DEFENDANT 

Parsi Marriage and Divorce Act (III of 1938), s. 32 
(i) Plaintiff to prove that defendant ceased to be 
Parsi during their married life—Defendant, if can 
show that he had become Parsi again at time of filing 
suit —Scope of s. 32 (j). i ; 

Under the strict wording of s. 32 (j), Parsi Marriage 
and Divorce Act, it is enough for one of ths spouses 
to provethat the other spouse has ceased to bea 
Parsi Zoroustrian during their married lives. The 
Act does not say that the defendant should not only 
have ceased to be a Parsi, but must continue to be a 
non-Parsi till the date of the suit or for any parti- 
cular period oftime. It is not, therefore, open to the 
defendant to show thathe had become a Parsi 


, Zoroastrian again, either when thesuit was filed, or 
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before the hearing. It is enough if the plaintiff 
shows that during their married life the defendant 
had osased to follow the tenets and doctrines of the 
Zoroastrian religion. The onus lies upon th? 
plaintiff, and inthe discharge of that onus she is 
entitled to rely upon any admission which the defen- 
dant may have made, provided it is clearly and un- 
equivocally made, and has not been withdrawn nor 
satisfactorily explained. 5 

Obiter.—The words of s. 32 (j) are sufficiently wide 
to cover the case of a Parsi Zoroastrian who has 
ceased to be such without haviag been converted to any 
other religion. 


Messrs. V. F. Taraporewala and H. D. 
Banaji, for the Plaintiff. 

Mr. K. S. Shavaksha, for the Defendant. 

Judgment —The plaintiff has filed this 
suit against her husband, praying that her 
marriage may be dissolved on the ground 
set out ins. 32(j), Parsi Marriage and 
Divorce Act of 1936, namely that her 
husband had ceased to bo a Parsi. ‘I'he 
term ‘Parsi’ is descrited in s.2 (7), as 
meaning a Parsi Zoroastrian. In order, 
therefore, for the plaintiff to sueceed she 
must show that her husoand had ceased 
to be a Parsi Zoroastrian, and she must 
have also under the Proviso to s. 32, filed 
her suit for divorce on this ground within 
two years after she came to know of the 
fact that her husband had ceased to be a 
Parsi. The defendant has counter-claimed 
for restitution of conjugal rights, alleging 
that he had never ceased to be a Parsi, 
and that his wife had wrongfully deserted 


him, and without lawful cause, ceased to . 


cohabit with him. 


The burden of proof restson the plaint- . 


iff. It is for her under s. 35 of the Act 
to satisfy the Court that the ground for 
granting relief exists, that no ground exists 
for withholding relief, that the act has 
neither been condoned nor connived at by 
her, that she and the defendant are not 
eclluding together, and that there is no 
other legal ground why relief should not 
be granted. The Act does not show how 
and when a party to the marriage ceases 
to be a Parsi. Under the strict wording 
of s. 32 (j), itis enough for one of the 
spouses to prove that the other spouse 
has ceased to be a Parsi Zoroastrian during 
their married lives. The Act does not say 
that the defendant should not only have 
ceased to bea Parsi, but must continue 
to be a non-Parsi till the date of the suit 
or for any particular period of time. It is 
not, therefore, open to the defendant to 
show that he had become a Parsi Zoroas- 
trian again, either when the suit was filed, 
or before the hearing. It is enough if 
the plaintiff shows that during their mar- 


DHUNBAI SORABSI V. SORABJI ARDESAIR (BOM) 


173 10 


ried life the defendant had ceased to follow 
the tenets and doctrines of the Zoroastrian 
religion. The onus, as I have said before, 
lies upon the plaintiff, and in the discharge 
of that onus she is entitled to rely upon 
any admission which the defendant may 
have made, provided it is clearly and un- 
equivocally made, and has not been with- 
drawn nor satisfactorily explained. 

A point may arise under this section 
whether a plaintiff is entitled to sue for 
divorce, if the defendant has ceased to be 
a Parsi Zoroastrian without embracing 
any other form ofreligion. He may have 
discarded the outer symbols of the Zoroas- 
trian religion and ceased to believe sin its 


doctrines and tenets altogether, and may 


have thus cessed to be a Parsi. It is 
arguable whether the intention of the 
Legislature was to cover such a case 100. 
But if the language used is aclue to such 
intention, the words of s. 32 (j), are in 
my opinion, sufficiently wide to cover the 
case of a Parsi Zoroastrian who has ceased 
to be such without having been converted 
toany other religion. I may point out to 
you, gentlemen-delegates, in this connec- 
tion that under s. 10, Divorce Act IV of 
1869, a wife may present a petition to the 
Court praying that her marriage may be 
dissolved inter alia on the ground that 
since the solemnization thereof her hus- 
band has exchanged his profession of 
Christianity for the profession of some 
other religion and gone through a form of 
marriage with another woman. Such or 
similar words are wanting ins. 32 (j) All 
that is required is that the defendant 
should, after thesolemnization of his or 
her marriage with the plaintiff, have ceased 
to be a Parsi Zoroastrian, and that the ag- 
grieved party has brought the suit for 
divorce not later than two years after he 
or she came to‘know' of the fact that the 
defendant had ceased to be a Parsi. A mere 
doubt or suspicion on the part of the plaint- 
iff that the defendant had ceased to be a 
Parsi will not suffice. 

In this particular case the plaintiff's 
allegation is that her husband had ceased 
to bea Parsi Zoroastrian and embraced 
the Muhammadan religion. It was’ argued 
by Counsel on behalf of the husband that 
the wife had not been able to show that 
the husband had gone through a ceremony 
of conversion tothe Muhammadar religion. 
It appears, however, gentlemen, that no 
particular ceremony of conversion to Islam 
is necessary. All that is necessary in 
order to embrace Islam is for the party to 
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adopt and believe in the fundamental 
article of that faith, namely that there is 
but one God, and Muhammad as His Pro- 
phet. That is pointed out by Sir Dinshah 
Mulla in his book on the Muhammadan 
Law, 10th Edition, page 8, para. 14, where 
it is stated that any person who professes 
the Muhammadan religion, that is, acknow- 
ledges (1) that there is but one God, and 
(2) that Mahomed is His Prophet, is a Mu- 
hammadan. _ Buch person may bea Muham- 
madan by birth or by conversion, and it 
18 not necessary that he should observe any 
particular rites or ceremonies, or be an 
_ orthodox believer in that religion. Similar- 
ly, it is stated in Ameer Ali's Muhammadan 
Law, 5th Edn., Vol.2, page 22, that any 
person who professes the religion of Islam, 
in other words, “accepts the unity of God 
“and the prophetic character of Mahomed" 
is a Moslem, and is subject tothe Mussul- 
man Law, and that so long as he pronoun- 
ces the Kalma of Tauhid, the Oredo of 
Islam, it is not necessary for him to observe 
any of the rites and ceremonies, or to be- 
lieve in any particular doctrines which im- 
ply Iman or belief. I would also refer you 
to the case in Abdool Razack v. Aga Maho- 
med Jaffer Bindaneem (1), at p. 64*, where 
Lord Macnaghten points out that all that 
18 necessary for an alien in religion to 
embrace the Muhammadan faith is to pro- 
fess it, with or without conversion. The 
question whether the defendant has ceased 
to be a Parsi Zoroastrian is a question of 
fact. It is a serious question, and one of 
far-reaching importance, and the burden 
lies upon the Plaintiff who alleges it to 
prove it strictly to your satisfaction accord- 
ing to the rules of the Indian Evidence 
Act. (The decision of the delegates was 
that the defendant had ceasad to be a Parsi. 
The Judge agreed with the decision and 
passed a decree dissolving the marriage 
between the parties and granted divorce 
tothe plaintiff. ‘he counter-claim of the 
defendant was dismissed. 

D. Suit decreed. 


(1) 21 C 666;211 A 56; 6 Sar. 389 (P O). 
~*Page of 21 I, A—(Bd] 
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MADRAS HIGH COURT 
Second Givil Appeal No. 281 of 1933 
March 16, 1937 
VENKATASUBBA Rao, J. 
PALKUDI KUPPAL NAIOKER— 
APPELLANT 
versus 
LAKSHMI AMMAL Anp OTHERS — 

RESPONDENTS 

Hindu Law — Succession — Step-sister's son, if in 
line of succession—Reversioner — Nearest reversioner 
colluding with widow — Remote reversioner, if can 
bring suit—Specific Relief Act (I of 1877,8. 42—Suit 
by reversioner for declaration im respect of alienation 
depending on mortgage twenty-one years before suit— 
Relief, if can be granted. 

Under Hindu Law, as unaffected and independent 
of the Hindu Law of Inheritance (Amendment) Act of 
1929, a step-sister's son, though a remote heir, is in 
the line of succession. Subbaraya v. Kylasa (1), 
followed. 

When the nearest reversioner has colluded with the 
limited heir, whose act is impeached or has preclud- 
ed himself by his conduct from suing, the suit 
may be brought by a remote reversioner. 

Where a reversioner brings 8 suit attacking an 
alienation by the widow which depended on the 
validity of a mortgage twenty one years before suit, 
the relief under s. 42, Specific Relief Act, being dis- 
eretionary will not be granted. 

S. O. A. against the decree of the Sub- 
Judge, Tuticorin, in A. S. No. 71 of 
1931. 

Mr. R. Krishnaswami, for the Appel- 
lant. 

Messrs. V. K. Mahadeva Sastri and A. B. 
Viswanathan, for the Respondents. 

Judgment.—I agree with the lower 
Court, that the plaintiff's suit ought to 
fail, but I am not prepared to agree with 
its reasoning. There is the finding here, 
which is not attacked, that the plaintiff 
is the step-sister's son of Akka Naicker, 
the last male holder, His widows are still 
alive and in view of the recent Full Bench 
decision in Appeal No. 448 of 1930, there 
can be no doubt that the case is governed 
by the Hindu Law of Inheritance (Amend- 
ment) Act, 1923; but it is unnecessary to 
decide whether a step-sister's son is among 
the heirs intended to be benefited under 
s. 2 of that Act. I proceed upon the 
assumption that while a sisters son comes 
within that section, a step sister's son 
does not; but how does that make any 
difference here? Under the Hindu Law, 
as unaffected by and independent of the 
Act mentioned above, a step sister's son 
though a remote heir, is in the line of 
succession: Subaraya v. Kylasa (1), and 
Mulla’s Hindu Law, Edn. 8, p. 46. Grant- 
ing then that the plaintiff is not the nearest 
but remote reversioner, the question arises, 


(1) 15 M 300. 
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does the suit lie or not? Defendant No. 5 
is the sister of the last male holder and 
defendants Nos. 3 and 4 are her sons. The 
sale impeached was made in favour of 
defendant No. 3, and it is alleged in the 
plaint that it was brought about by one 
of the widows of the last male holder acting 
in collusion with defendants Nos. 3, 4 and 5, 
True the plaintif does not expressly say 
in his plaint that he has brought the suit 
in his capacity of a remote reversioner; but 
there are sufficient allegations in it, which 
bring the case within the rule, that when 
the nearest reversioner has colluded with 
the limited heir, whose act is impeached 
or has precluded himself by his conduct 
from suing, the suit may be brought by a 
remote reversioner. 

Iam prepared, therefore, differing from 
the lower Courts, to view the plaint in 
that light. But still, in my opinion, the 
plaintiff ought not to be granted any re- 
lief in this suit. It is discretionary with 
the Court to grant or not declaratcry decree 
that is the effect of s. 42, Specific Relief 
Act. The suit was brought in 1930 and 
the alienation attacked is a sale which 
was made in 1920 and that again depends 
upon the validity of a mortgage created 
in 109. The question is simply, would 
the Court, in the exercise of a sound judg- 
ment, grant a.declaration in respect of a 
transaction which was 21 years old on 
the date of the plaint? I may observe 
that the mortgage of 1909 was in favour 
of Audiappa, the husband of defendant 
No. 5, and the father of defendants Nos. 3 
and 4 and that he had died by the date 
of the suit. The plaintiff, when he filed it, 
was 54 years old and what possible reason 
could he have had for deferring action for 
such a long period? On this ground the 
lower Court’s judgment dismissing the 
suit is upheld and the second appeal is dis- 


missed. In the circumstances, I make no 
order as to ccsts. Leave to appeal is re 
fused. i 

Neon. 


Appeal dismissed. 





BOMBAY HIGH COURT 
Letters Patent, Appeal No. 21 of 1934 
February 11, 1937 

Beaumont, O. J. ann N. J. WADIA, J. . 
MUSA BABA BONDRE AND OTHERS— 
DEFENDANTS— APPELLANTS 


VETSUS 
BADESAHEB FAKIRMAHOMED 
BONDRE AND ANcTARR—PLAINTIFFS— 
RESPONDENTS i 
Muhammadan Law—Gift—Mushaa—Gift of un- 
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defined share in- land to persons jointly—When 
valid. 


. Under Muhammadan Law a gift of undefined 
shares inland in favour of two or more persons 
jointly is valid, if accompanied by delivery of pos- 
session. Ebrahim v. Bai Asi 14), followed. 

L. P. A. from the decre of Mr. Justice 
Divatia, in S. A. No. 378 1932. 

Mr. P. V. Kane, for the Appellants. 

Messrs. H.C. Coyajee and G. B. Chitale, 
for Respondent No. 1. 

Beaumont, C. J—This is an appeal 
under the Letters Patent against a deci-. 
sion in second appeal of Divatia, J. The 
plaintiff sued to, recover possession of cer- 
tain immovable property, which she claims 
under a deed cf gift in favour of herself 
and her brother made ou March 9, 1920. 
She claims subsequently tohave acquired 
her brother's interest in the property. 
The terms of the gift appear to constitute 
joint tenancy as between herself and her 
brother, and the document recites delivery 
of pcssession to the donees and this was 
held to be proved by the trial Judge. 
The learned Subordinate Judge, who.tried 
the case held against the inclination of 
his own opinion but in deference to authority 
that the deed of gift was invalid on the 
ground that it was a gift of property to 
two persons without dividing it between 
them, which he held to be invalid accord- 
ing to Muhammadan Law under the doctrine 
of mushaa. The suppcsed rule is stated 
at p. 121, para. 135, of Sir Dinshah Mulla’s 
book on Muhammadan Law, Edn. 10, in 
these terms: 

“A gift of property which is capable of division 
to two or more persons without dividing it is 
invalid, but it may be rendered valid jf separate 


possession is taken by each donee of the portion 
of the property given to him.” 

The authority supporting. that proposi- 
tion, and on which the trial Court relied, 
is the casein Sayad Valimia.Alimia v. 
Gulam Kadar Mohidin (1), The judgment 
is given very shortly by Couch, O. J. He 
Says : 

LAMA Court below has correctly found against 
the plaintiff, on the ground that the interest of each 
of the donees was not defined by the gift. That 


being so, the ground of want of possession does 
not arise,” 


He then indicated his opinion that the 
possession of the donees was nôt proved. 
In appeal, the District Judge confirmed 
the decision of the trial Court, but in 
second appeal Divatia, J. overruled the 
decisicn of the District Judge, and this 
appeal is brought from Divatia,J.’s deci- 
sion. There are authorities,later than Sayad 


(1) 6 Bom, H O R (A 0) 25. 
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Valimia Alimia v. Gulam Kadar Mohidin 
tl) which deal with this question. In 
Rujabai v. Ismail Ahmed (2) Sir Charles 
Sargent, J. suggested that the question 
really turned on whether a gift of undivi- 
ded property was a gift in joint tenancy 
or tenancy-in-common. He held that as in 
that case the deed of gift made the donees 
joint tenants, it was good. The question 
was also discussed by the Judicial Com- 
mittee of the Privy Council in Muhammad 
Mumtaz Ahmad v. Zubaida Jan (3). That 
‘was a case of a gift of undivided property 
between certain persons. But their Lord- 
ships in dealing with the rule of mushaa 
held that even if the gift was in its 
inception invalid, it was nevertheless ren- 
dered effective by possession having been 
taken by the donees under it, and they 
say that the doctrine relating to the in- 
validity of giffs of mushaa is wholly un- 
adapted to a progressive state of society, 
and ought to be confined within the strictest 
limits. If a gift which is invalid in the 
first instance is held to be validated by 
` possession, the rule ceases to have any 
considerable effect. because a gift, which 
is not completed by possession, would be 
an incomplete gift, and the Court never 
enforces an incomplete gift. 

The question then came before Tyabji, 
J. in Ebrahim v. Bai Asi (4). The learn- 
ed Judge discussed the texts and authori- 
ties in some detail, but unfortunately the 
case in Sayad Valimia Alimia v. Gulam 
Kadar Mohidin (1), was not referred to. 
The conclusion, which the learned Judge 
came to, was that at the present day in 
India under Muhammadan Lawa gift to two 
or more than two persons of land, whether 
as joint tenants or as tenants-in-common, 
if completed by possession, is valid, and 
I think myself that that opinion is right, 
although it is not strictly necessary to go 
so fur as thatin the present case, which 
is one of joint tenancy. Divatia, J., followed 
the decision of Tyabji, J. and I think 
that he was correct indoing so. The appeal 
must, therefore, be dismissed with costs. 

N.J. Wadia, J.—I agree. 

D. Appeal dismissed. 


(2) 7 Bom. H C R(O 0) 27 

(3) 11 A 460; 16 I A 205; 5 Sar. 433 (P O). 

(4) 35 Bom. LR 1148; 149 Ind. Oas. 225;AI R 
1934 Bom. 21; 58 B 254; GR B 340. 
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RANGOON HIGH COURT 
Second Civil Appeal No. 278 of 1936 
April 5, 1937 

MOSELY, J. 
MAUNG KYAW THA— APPELLANT 
VéTSUS 
CO OPERATIVE TOWN BANK, 
HENZADA — RESPONDENT. 

Burma Co-operative Societies. Act (VI of 1927), 
s. 50—Rules under, framed in 1931—R, 15—Juris- 
diction of Civil Court in relation to proceedings of 
Registrar or arbitrators, if barred—Award under 
r. 15 (4)—Award ignoring law of limitation—I} can 
be attacked in execution. 

There is no provision in r. 15 framed under s. 50, 
Burma Co-operative Societies Act, expressly barring 
the jurisdiction of Civil Courts in relation to pro- 
ceedings of the Registrar or of arbitrators in the 
same way as the jurisdiction of Civil Courts ig 
barred with respect to matters connected with the 
liquidation of a society. Dhanpal v, Anjuman Dahi 
(1), distinguished. 

It is clearly not the intention of the Legislature 
that the arbitrator should arbitrarily arrcgate to 
himself the right to ignore the law of limitation. 
But anaward under r. 15 (4), which is to be execut- 
ed asa decree, cannot be attacked in execution pro- 
ceedings merely on the ground thatit has ignored 
the law of limitation. The arbitrator has jurisdic- 
tion to commit errors oflaw. The executing Court 
cannot go behind the decree in executing the award 
which isto be executed as a decree of the Court, 
Maung Aung Nyein v. Maung Gale (2) and Ahmad 
Yar v. Co-operative Credit Society (5), applied. 


8. C. A. against the decree of tne District 
Court, Henzada,.in Civil Miscellanecus 
Appeal No. 35 of 1936. 

Mr. E. Maung, for the Appellant. 

Mr. Tun Aung, forthe Respondent. 

Judgment.— This second appeal is 
against sn order of enforcement of an 
award, under r.15, sub-s. (4) of the Burma 
Co-operative Societies Rules, 1931, framed 
under s. £0, sub-s. (2) (1), Co-operative 
Societies Act, (Burma Act VI of 1927). The 
award was made by an arbitrator appoint- 
ed by the Registrar in a dispute between 
the appellant, Maung Kyaw Tha, ex mem- 
ber and manager of the Co-operative Town 
Bank, Henzada, and that banking society. 
The bank’s claim related to a loss of 
Rs. 1,050, which they said they had suffered 
by the default of their manager in selling 
a house worth thatsum for Rs. 400—which 
Rs. 400 was not credited to the society. 
The date of the loss must have been the 
date of the sale of the hcuse which was 
effected on March 31, 1932. Maung Kyaw 
Tha was dismissed in August 1932. This 
joss was brought to notice by a surety in 
July 1934. Inquiry was started in October 
1934. Application for appointment of an 
arbitrator was made in May 1935, he was 
appointed in July 1935, and he gave his 
award in January 1936, 
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It would appear that the bank's claim 
was one for compensation for malfeasance 
and non-feasance, under Art. 36, Limitation 
Act, limitation of a suit for which is two 
years: from the date of the malfeasance or 
non-feasance, It would seem that the 
Claim was time-barred at the time of the 
appointment of the arbitrator. Reliance 
for the appellant is also placed ons. 26 (2), 
Co-operative Societies Act of 1927. That 
section, however, clearly relates only to 
Jiability of past members for contribution 
to the debts of the society, and not to 
debts by members to the society. Such 
questions of liability, unders. 26. usually 
come before the Court in proceedings in 
liquidation on orders made by the liquida- 
tor unders. 47 of the Act. That cection, 
it is to be no'ed (sub-s. 5), allows the 
liquidator’s orders to be enforced by a 
Civil Court in the same manner as a decree 
of such Court, in exactly the same way as 
an award of an.arbitrator under r. 15, 
sub-s. '4'. But itis to be noted that s. 19, 
which provides that : 

“Save in s> far as is hereinbefore expressly pro- 
vided, no Civil Court shall have any jurisdiction in 
respect of any matter connected with the dissolu- 
tion or winding up ofa co-operative society under 


this Act,” 

is not reproduced under r. 15. There is 
no provision inr. 15, expressly barring 
the jurisdiction of Civil Courts in relation 
to proceedings of the Registrar or of arbi- 
trators in the same way as the jurisdic- 
tion of Civil Courts is barred with respect 
to matters connected with the liquidation 
of a society. Whether the award of the 
arbitrator could be attacked by suit is not 
a matter before me now. Ineed only men- 
tion in this connection that the case cited 
in the trial Court, Dhanpalv. Anjuman 
Dahi (1), was one from Lahore, and under 
the Punjab Co-operative Societies Act (s. 18, 
cl. (j). “an arbitrators award” (like an 
order in liquidation’, 

“is not, as between the parties to the dispute, liable 
to be called in question in any Civil Court, and is 
final and conclusive, except on proof of corrup~- 
tion.” 

It was remarked in that case, I note 
that the intention of the Legislature ap- 
peared to be that a past member should 
be liable for debts due to the society with 
such restrictions as might be applicable 
under the Law of Limitation. It is clearly 
not the intention of the Legislature that 
the arbitrator should arbitrarily arrogate 
to himself the right to ignore the Law of 
Limitation. I do not see, however, how 
this award, which is to be executed asa 

(1) A IR 1935 Lah. 947, 
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decree, can be attacked in execution pro- 

ceedings merely on the ground that it has. 
ignored the Law of Limitation and is, to 

that extent, clearly illegal. The same con- 

siderations here come into play as in 

Maung Aung Nyein v. Maung Gale (2). 

though what was in question there was an 

illegal order of a liquidator, Here, even 

ifthe executing Court could go behind the 

decree to the reason forthe judgment, the 

judgment was the award of the arbitrator 

and the arbitrator had jurisdiction to commit . 
errors of law. I do not see, howevér, that the 

executing Court can go behind the decree in 

executing this award which is to beexecuted | 
as a decree of the Court, and the principles 
laid down in S. A. Nathan v. S. R. Samson 
(3), must apply. 

It is suggested that the principle applied 
in Maung Ba Latv. Kemmendine Thatha- 
nahita Co-operative Society (4), could be 
applied here. But that was a special case 
where the Court found itself able to in- 
terfere with an obviously inequitable order 
of the liquidator, passed under s. 47 (2), as 
to the costs of the liquidation, on the ground 
that on the face of it the order was one to 
recover costs which were not incurred for 
the purpose of winding up the society that 
the liquidator was liquidating, but for a 
different purpose, that of establishing a 
point of law for the benefit of the whole 
co-operative movement bya decision of a 
test case. It was possible to hold there 
that the liquidator had no jurisdiction 
under s, 47 (2), to pass to the orders which 
he did. In the present case, however, I 
am unable to hold that the arbitrator had 
no jurisdiction to pass thse orderin ques- 
tion merely because it wasnot an order 
in accordance with the Law of Limitation ; 
and though, as l have said, there is noex- 
press provision in the Act of Rules barring 
the jurisdiction of the Civil Court in such 
cases, yet I do not see that the Court has 
power to question the legality of the award. 
in these proceedings for execution of it. 
I agree with what was saidin Ahmad Yar 
v. Co-operative Credit Society (5), that the 
Court has no power to do anything except 
toexecute the award. This appeal will, 
therefore, be dismissed with costs. | 

D Appeal dismissed. 


(2) 7R 533; 120 Ind. Cas. 908; A I R1930 Rang. 
18; Ind Rul, (1930) Rang. 76. 

(3) 9 R 480; 135 Ind Oas. 65; AI R1931 Rang. 
252; Ind. Rul (193!) Rang. 17 (F B). 

(4) 11 R125; 149 Ind. Oas, 120; A IR 1933 Rang. 
124; 6 R Rang. 287, 

(5) A I R 1926 Lah. 547; 97 Ind. Cas. 288; 27 PL, R 
706; 8 Lah. L J 310. 


1938 


LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 108 

of 1936 . ° 

June 12, 1936 

Skemp, J. 
KANSHI RAM AND OTHERS—J)ECREE- 
HOLDERS— APPELLANTS 

versus 


Fire GOHRA SHAB-HARI CHAND— 

J UDG@MENT-DEBTLR—~RESPONDENT 

Minor—Next friend, actsof—Whether subject to 
control of Court—Money accepted by next friend 
without leave ôf Court—Certification, if can be made 
—Practice—New plea—Act declared as void—Objec- 
tion to enforcement of it—Whether can be raised at 
any stage—Second appeal—Question as to whether 
re-payment has been made—Finding, tf can be chal- 
lenged. 

Where a minor is a party to a suit and next friend 
or guardian hasbeen appointed to look after the 
rights and interests of the infant in and concerning 
the suit, the acta of such next friend or guardian 
are subject to the control of the Court. Where, 
therefore, on a decree obtained in favour of a 
minor, his next friend accepts money from the judg- 
ment-debtor on behalf of the minor, the minors are 
not bound by the payment out of Court and hence 
it cannot be certified when leave has not been taken 
to accept the payment. Ganesha Row v. Tuljaram 
Row (1) and Pichchakkuttiya Pillai v. Dorai- 
swami Moopanar (2), relied on, Harihar Pershad 
Singh v. Mathura Lal (3), Ram Singh v. Nanak 
Chand (4) and Jhakhri Gope v Phagu Mahto (5), 
not followed. 

No Court can enforce as valid that which compe- 
tent enactments have declared shall not be valid, 
nor is obedience to such an enactment a thing from 
which a Oourt can be dispensed by the consent of 
the parties or by a failure to plead or te argue the 
Point at the outset. Surajmull Negoremull v. 
Triton Insurance Co., Lid. (6), relied on. . 

The question whether a certain re-payment has 
been made or not being a question of fact, a finding 
on it cannot be challenged in second appeal. 


Mr. J. G. Sethi, for the Appellants. 

Messrs. M. C. Mahajan and Bhagwat 
Dayal, for the Respondents. 

dJudgment.—Kanshi Ram, Ram Das, 
sons of Duni Chand, Uttam Chand minor 
son of Ram Das. and Ram Nath, minor son 
of Kanshi Ram, brought a suit against 
Gohra Shah and Hari Chand for recovery 
of Rs. 715. The plaint stated that the 
four plaintiffs were members of a joint 
Hindu family of which Kanshi Ram was 
the manager; he was named as the next 
friend of the two minors, his son Ram 
Nath ard his nephew Uttam Chand. The 
plaint was signed and verified by Kanshi 
Ram as the manager of the family. 

The suit was compromised on November 
18, 1930, for Rs. 300, costs being given up. 
If the amount were not paid in two months, 
the amount should bear interest at 12 annas 
per cent. per mensem. Permission to enter 
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into this compromise was sought and grant- 
ed by the Court in accordance with 
0. XXXII, r. 7, Civil Procedure Code. 
In January 1931, execution was taken out 
and proceedings in execution continued, 
but on October tl, 1931, the judgment- 
debtors made an application under O. XXI, 
r. 2, Civil Procedure Code, for certitication 
of a payment cut of Court. The payment 
was alleged to have been made in Campbell- 
pur on July 22, 1931, and attested by a 
receipt signed by four witnesses. Kanshi 
Ram, to whom it was alleged payment 
had been made, denied the payment and 
afier taking evidence the Subordinate 
Judge found that in fact payment had not 
been made. The learned District Judge 
maintained this on appeal, but on second 
appeal to this Court, Agha Haider, J. 
remanded the case in order that the evi- 
dence of the judgment-debtor Hari Chand 
might be taken as well as of a hand- writing 
expert desired by the judgment- debtors. 
This was done and another Subordinate 
Judge found that the payment had not 
been made. On appeal, however, anotker 
learned District Judge found in favour of 
the judgment-debtors that payment had 
been made. There is no doubt that this 
is a finding of fact based upcu evidence 
and that it cannot be contested on second 
appeal. Mr, Sethi has now raised a pcint, 
on which Dal:p Singh, J. issued notice, 
that the certification is bad because the 
leave of the Court was not obtained as 
required by O. XXXII, r. 6, Civil Procedure 
Code, which runs as follows: 

“A next friend or guardian for the suit shall not 
without the leave of the Court, receive any money 


or other movable property on behalf of a minor 
. under a decree or order in favour of the 
minor,” ; À 

He contends that the certification offends 
against this express statutory rule and cites 
a Privy Council ruling, Ganesha Row v, 
Tuljaram Row (1). Their Lordships said 
tp. 303*): 

“No doubt a father or managing member of a 
joint Hindu family may, under certain circumstances 
and subject to certain conditions, enter into agree- 
ments which may be binding on the minor mem bers 
of the family. But where a minor is party to a 
sujt and next friend or guardian has been appointed 
to look after the rights and interests of the infant 
in and concerning the suit, the acts of such next 
friend or guardian are subject to the control of the 
Court.” 


(1) 36 M 295; 19 Ind. Oas. 515; 40 IA 132;17 O 
W N 765; 11 AL J 549; 18 OLJ 1; 15 Bom.L R 
gh ML T1; (1913) MW NW 575; 25M LJ 150 
(P. 0). 

“Page of 36 M.—[Hd.]} 
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This was followed by the Madras High 
Court in Pichehakkuttiya Pillai v. Dorai- 
swami Moopanar, 82 Ind Cas. 588 (2) a case 
of certification out of Court where the 
payment had been made tothe manager 
of-the family. The objection was taken 
that a minor member of the family under 
“the guardianship of the manager was not 
bound and Wallace, J. said: 

“After full consideration I am of opinion, al- 
though with considerable reluctance, that the Privy 
Council case concludes the matter and that the 
payment, although made and certified, cannot be 
recognized by the Court executing the decree, since 
the leave of the Oourt was not obtained under 
`O. XXXII, r. 6.- I have come to this conclusion 
with reluctance because the first plaintiff at least 
thus secures at present a double payment of the decree 
amount by means of his own laches.” 


Mr. Mehr Chand Mahajan quoted seve- 
ral rulings in which the contrary view 
had been taken, notably Harihar Pershad 
Singh v. Mathura Lal (8) which, however, 
is previous’ to the Privy Council ruling 
and as pointed out in the 10th Edition of 
Mulla’s Code of Civil Procedure, p. 952, 
is not in accordance with it. Mr. Mehr 
Chand also quoted Ram Singh v. Nanak 
Chand (4) which was apparently publisoed 
before the Privy Council ruling and fol- 
lows Harihar Pershad Singh v., Mathura 
Lal (3) and Jhakhri Gupe v. Phagu Mahto 
(5) which does not refer to the Privy 
Council ruling. I think that I am bound 
to follow the Privy Council ruling. 

Mr. Mehr Chand Mahajan on behalf of 
the respondents argued that under Hindu 
Law a karta may bring a suit on behalf of 
the entire family, but this argument is 
covered by the passage from Ganesha 
Row v. Tuljaram Row (D already quoted. 
He further urged that leave had already 
been given, but there again the payment 
has not been sanctioned for the minors. 
The argument with which I was most 
impressed was that it was not open to Mr. 
Sethi, whose power of-attorney is signed 
by Kanshi Ram and Ram Das on their 
own behalf, only, to take this objection 
on behalf of the minors. I would accept 
this argument if Kanshi Ram had actually 
received payment himself. But he contends 
strenuously that he never received payment, 
that three Courts found that he did not 
receive payment, that although by process 
of law he is bound by the finding of the 

(2) 82 Ind. Oas 588; AIR 1925 Mad. 230;47M L 
J 498; (1924) M W N 815. 

(8) 35 C 561: & CL J 256; 12 OW N 598. 

4) 60 P L R 1915; 27 Ind. Oas. 603; A I R1915 


Lah. 155. 
(5) A IR 1927 Pat. 329; 103 Ind. Oas. 75;8PL T 
708. 
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fourth and cannot get it set aside, he 
would, if he could. In the circumstances 
I do not think that Kanshi Ram is pre- 
cluded from taking the point that the 
minors are not bound by the payment 
made on their behalf without the leave 
of the Court. No doubt this point might 
have been but was not taken at an earlier 
stage, but in the words of their Lordships 
of the Privy Council in Surajmull Nagore» 
mull v. Triton Insurance Co, Ltd. (6): 

“The suggestion, may be at once djsmissed that: 
it is too late now to raise the section as an answer 
to the claim. No Court can enforce as valid that 
which competent enactments have declared shall 
not be va:id, nor is obedience to such an enactment 
a thing from which a Court can be dispersed by the 
consent of the parties or by a failure to plead or to 
argue the point at the outset.” 


I therefore accept this second appeal 
and declare that the minor petitioners 
Uttam Chand and Ram Nath are not 
bound by the payment out of Court and 
therefore that it cannot be certified. Mr, 
Mebr Chand urges that as it is res judicata 
that the payment was made to Kanshi Ram, 
Kanshi Ram is liable for re-payment of 
the money under s. 191, Civil Procedure - 
Code. If he will put in a written applica- 
tion to this effect I will consider the matter. 
The parties are to bear their own costs 
throughout. The legal point was raised at 
the eleventh hour. 

N. Appeal allowed. 


(6) 52 C 408; 86 Ind, Oas. 545; AI R1925 P O83; 
52 IA 126; 23 A L J105; (1925) MWN257;LR 6 
A (P 0) 66: 27 Bom. L R 770; 29 O W N 893; 49M LJ 
136 (P 0). 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 6 of 1935 
September 14, 1937 
Roeouanp, Aa. J. O. 
AND Loso,J. 
HUKOMAL LAKHMIOHAND— 
APPELLANT 
versus 
TARACHAND TOPANDAS AND ofaers— 
RESPONDENTS 

Easement—Injunction—Disturbance of easement 
should materially affect enjoyment of building. 

Even though aright ofeasement of light and air 
js established, a plaintiff isnot entitledtoan in- 
junction unless the disturbance of his easement ap- 
preciably and materially affects his enjoyment of 
the building in respect of which the easement is 
claimed. 

S.C. A. against the decree of the 
Assistant Judge, Sukkur, dated October 31, 
1934. 


<- With 
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Mr. Dipehand Chandumal for 
_ Appellant. 

Mr. Fatehchand Dharmdas, for the Res- 
pondents. 

Lobo, J.—The resp^ndents in this second 

appeal filed a suil against the appel- 
lant in the Court of the Joint Subordinate 
Judge, Shikarpur, for an injunction to 
restrain the appellant from erecting his 
: building in such a manner asto close a 
window3'x 3' in the western wall of 
their building. The respondents in that 
suit established the existence of this 
window for over the statutory period and 
their right of easement of light and air 
through the same. The learned Subordi- 
nate Judge, however, dismissed the suit 
holding on the evidence that the respondents 
were notentiled tothe injunction scught 
a8 the closing of the window would not 
materially affect the comfort and enjoy- 
mentof the room in which it existed. 
He did not allow any damages on tne 
ground that no damages bad been claimed 
and awarded costs against the respondents, 
On appeal by the respondents, the first 
Appellate Court reversed the decision of 
the Subordinate Judge holding : 

“Once the plaintiff establishes that his windows 
are ancient and the defendant by the proposed 
building threatens to disturb his easement, he is 
entitled toan injunction with regard to the windows 
which have been held to be ancient.” 

This second appeal has been presented 
from this decision of the learned Assistant 
Judge, Sukkur. It is obvious that the pro- 
position of law thus enunciated by the 
learned Assistant Judge is incorrect. Even 
though a right of easement of light and 
air such as was claimed in these proceed- 
ings is established, a plaintiff is not entitled 
to an injunction unless the disturbance 
of his easement appreciably and mater- 
ially affects his enjoyment of the building 
in respect of which the easementis claim- 
ed. In the present case the judgment of 
the trial Court makes it clear tnat there 
was no material disturbance of the plaintiff's 
comfort and enjoyment of the building 
and that at the most he was entitled to 
nominal damages for the disturbance cf an 
easement the right to which he had estab- 
lished. We cannot, therefore, upzold 
the judgment of the learned Assistani 
Judge which must accordingly be reversed. 

regard to the judgment of the 
original Court, too, the learned Judge was 
. certainly not right in holding that no 
. damages could be allowed because none 
had been claimed, and in muleting the 
respondents with costs. . As. the damages, 


the 
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however, would be merely nominal, it is not 
worthwhile remanding the case for re-trial 
on that ground. We accordingly order 
that the suit do stand dismissed but 
without cos!s. Each party must bear his 
own costs throughout. 


D. Appeal allowed. 


MADRAS HIGH COURT 
C. ©. C. Appeal No. 14 of 1935 
November 23, 1936 
VABADAGHARIAR AND Burn, JJ. 
C. SENDILVELU MUDALIAR— 
APPELLANT 
versus 
A. VENKATASUBBU MUDALIAR 
AND OTHERS—RESPONLENTS 

Religious Endowments Act (XX of 1863), ss. 7, 12 
—Powers of Devasthanam Committee—Nature of— 
Committee appointing Overseer and defining his 
powers by vresolution—Resolution, if binding on 
trustees—Power of Committee to appoint additional 
trustees, 

The management of temples is prima facie in the 
dharmakarthas andthe Committee constituted under 
Religious Endowments Act of 1863, ought not to reduce 
them to the position of servants nor interfere with the 
management of the internal affairs of the temple. The 
Committee are not entitled to exercise their powers 
arbitrarily. Buton the other hand it isopen to the 
Committee to take all steps which may seem to them 
reasonably necessary for the due preservation of 
the properties of the institution and that in this 
respect the only limitation to be imposed upon 
their powers is that they should not unnecessarily 
interfere with anythingthat may be described as the 
existing scheme of management. A Committee con- 
ebituted under Religious Endowments Act of 1863 
have all the powers which the Revenue Board had 
under Régulation VII of 1817 and in general terms 
their powers cun be described as powers of superin- 
tendence. Thiruvengadatha Ayyangar v. Ponnappa 
Ayyangar (1), referred to. 

One of the trustees of a temple falling under 
s. 3, Religious Endowments Act of 1863, filed a suit 
asking for an injunction iestraining an Overseer 
of the temple having been appointed thereto by 
the Madras Hindu Devasthanam Committee from 
claiming joint possession and custody of the temple 
jewels, gold and silver articles and other movables of 
the temple along with thetrustees and from demand- 
ing delivery of the keys of the temple safes, In 
August 1933 the Committee passed a resolution defin- 
ing therights and duties of the Overseer. It ap- 
peared in evidence that he had the powers specified 
inthe iesolution. In a .1esolution dated March 
11, 1888,.there was a specific direction that the room 
containing treasury, jewels and documents should be 
locked as usual with three keys and each of them 
should remain in the hands of the two dharmakarthas 
and of the Overseer : 

Held, that the resolution was of special significance 
and reading the resolution in the light of the direc- 
tions contained in the High Court's judgment of 
1876, it suggested that during such time as there wag, 
an Overseer holding office, nobody thought it im- 
proper or contrary to the usage of the institution that 
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öne of the keys of the temple treasury and jewels’ safe 
Should be in charge of the Overseer. 

Held, also that the Overseer was as much an officer 
appointed by the Devasthanam Committee under its 
statutory powers as the trustees,and if the proper 
authority lays down certain functions as the proper 
functions of each office-holder, there was no legal 
objection to its so doing. The resolution was within 
the competence of the Committee. It was even with- 
in the powers of the Committes even to appoint 
additional trustees, without bringing any charges 
against the existing trustees. Thiruvengadatha 
Ayyangar v. Ponnappa Ayyangar (1), relied on, 


0.0. 0. A. against a decree of the City 
PA Judge, Madras, dated October 9, 
1934. 

Messrs. K. Rajah Ayyar and T. R. 
Srinivasa Ayyar, for the Appellant. 


Messrs. T. M. Krishnaswami Iyer, V. 
Ganapathi Ayyar and M. Ramchandra 
Punth, for the Respondents. 

Messrs. V. V. Srinivasa Ayyangar and 
V.V. Ramadurai, for the Committee. 


Varadachariar, J.—The suit out of 
which this appeal arises was instituted by 
the plaintiff, who was then one of the trns- 
tees of Sri Kapaleeswarar temple, Mylapore, 
asking for an injunction restraining defend- 
ant No. 1 from claiming joint possession 
and custody of the temple jewels, gold 
and silver articles and other movables 
of the temale along with the trustees and 
from demanding delivery of the keys of 
the temple safes. The temple is admit- 
tedly one falling unders. 3, Madras Hindu 
Religious Endowments Act XX of 1863, 
which still remains in force so far as the 
City of Madras is concerned. Defendant 
No. 1 holds what is known as the office of 
Overseer in the said temple, having been 
appointed thereto by the Madras Hindu 
Devasthanam Committee in 1931. 

The documentary evidence shows that 
from time to time there have been differ- 
ences between the trustees and the Overseer 
as to the relative scope of their 
functions. Though the plaint does not in 
terms refer toa resolution passed by the 
Devasthanam Committee in August 1933, 
it is clear from para. 6 of the plaint that 
it is the arrangement brought about by 
that resolution that led to the institution 
of the suit. The point for decision practi- 
cally reduces itself to this: whether the 
Devasthanam Committee in the exercise 
of their powers under Act XX of 1863, 
were justified in defining the duties of 
defendant No. 1's office in the terms men- 
tioned in the said resolution. The learned 
City Civil Judge was of opinion shat the 
Qommittee were not justified in so declaring 
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the functions of defendant No. 1, that in 
effect the resolution of the Oomunittée 
amounts toa limitation of the powers of 
the trustees or the promotion of defendant 
No. 1 to the position of a trustee jointly. with 
the existing trustees and that the Committee 
were wrong in coming to the conclusion 
tha: the Overseer was entitled to a third 
key. He accordingly granted an injunction 
in the terms prayed for. Hence this appeal 
by defendant No.1. We may, observe at 
the outset that instead of restricting the 
trial to the narrow question as above 
suggested, the learned Oity Civil Judge, 
apparently in view of certain é¢acidental 
statements in the plaint and in the written 
statement, raised the firet part of the first 
issus in very wide terms and, in various 
portions of his judgment, he has dealt with 
the suit as if he had been called upon to 
decide whether defendant No. 1 was entitled 
to joint management of the temple and 
its properties with the trustees. It would 
have been better if he had restricted 
himself to the second part of the first issue. 
We prefer to restrict our judgment to that 
question, because there is nodenying the 
fact that this temple has been under a 
kind of management not altogether common 
in this Presidency, the institution of an 
Overseer being peculiar to this temple. 
No useful purpose will be served by 
attempting to determine the exact status of 
defendant No.1 relatively to the trustees 
or by using language importing any idea 
of superiority or inferiority. 

In the Court below, a point was raised 
by way of an objection to the maintain- 
ability of the suit, that as the suit was 
practically directed against the resolution 
of the Committee of August 1933, the Com- 
mittee should have been impleaded as a 
party tothe suit. Whether the omission is 
fatal to the maintainability of the suit or not, 
there can be very little doubt that it would 
be very unsatisfactory to deside the question 
raised in the suit in the absence of the 
Committee from the record. We accord- 
ingly directed that the Committee might 
be impleaded asa party to this appeal and 
that has been done. Mr. V. V. Srinivasa 
Ayyangar wao appeared before us on behalf 
of the Committee sought to raise. some 
larger issues with reference to the scope 
of the powers of the Committee, in view 
of the terms of s. 12 of Act XX of 1863. In 
particular, he contended that on the true 
construction of s.12 0f Act XX of 1863 the 
members of the Committee themselves 
should be regarded as managers f the 
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institution and that the dhurmakarthas, 
though they are ordinarily referred to as 
trdstees, are really persons who are to carry 
out the directions of the Committee. Mr. 
T. M. Krishnaswani Ayyar who appeared 
for the respondents insisted that this argu- 
ment is opposed toa long course of decisions 
in this Court. We do not think it neces- 
sary for the purpose of this case to deal 
with this aspect of the question either and 
we prefer to refrain from saying anything 
on it, particularly for .the reasons that 
we have been told that there is a suit 
pending in which this question may arise 
for decision. 

Mr. Krishnaswami Ayyar drew our atten- 
tion to certain cases which have recognized 
that the management of temples is prima 
facie in the dharmakarthas and that the 
Committee ought not to reduce them to the 
position of servants nor interfere with the 
Management of the internal affairs of the 
temple. There are also observations in 
some of the cases to the effect that the 
Committee are not entitled to exercise 
their powers arbitrarily. But on the other 
hand it has also been recognized that it 
is open to the Committee to take all steps 
which. may seem to them reasonably neces- 
sary for the due preservation of the proper- 
ties of the institution and that in this 
respect the only limitation to be imposed 
upon their powers is that they should not 
unnecessarily interfere with anything that 
may be described as the existingscheme 
of managment: see Thiruvengadatha 
Ayyangar v. Punnappa Ayyangar (1). 
We will only add that all the decisions of 
this Court recognize that a Committee con- 
stituted under Act XX of 1863 have all the 
powers which the Revenue Board had under 
Regulation VIJ of 1817 andthat in general 
terms their powers can be described as 
powers of superintendence. 

Coming to the history of the manage- 
ment of the Mylapore temple, the earliest 
available information is that furnished by 
Ex. 26, dated November 7, 1800. (Their 
Lordships then traced the history of the 
management of the temple since 1800 under 
the spperintendence of the Board of 
Revenue through the Collector of Madras 
by appoining ‘Church Warden’ and two 
“Overseers” by Hx. 26. Later the term 
dharmakarthas took the place of “Church 
Warden", but the word “Overseer” con- 
tinued to remain. In due course as the 
word dharmakartha came to be used 


(1) 28 M L J 209; 25Ind. Oas, 965; A I R 1915 Mad. 
38; 38 M 1176. 
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synonymously with the word ‘trustee’ further 
confusion was caused by reading into the 
words dharmakarthas all the connotations 
of the English Law of Trust. The one 
prevision in Ex. 26 was that the 

“jewels, papers, and cadjan documents of the 
pagoda be made over to these three persons already 
mentioned to be kept in an iron chest under 
their keys and that the key of the Conicopilly to 
the pagoda.” 

There was constant trouble between the 

trustees on the one side and the Overseer 
on the other and there were periods during 
which the appointment ofthe trustee was 
left vacant and the trustees were in sole 
charge. After such elapse in 1859 an 
Overseer was sgain nominated. Their 
Lordships continued). The upshot of it 
all was that an Overseer again came to 
be appointed, but in view of the controversy 
which had then started, the Board again 
wished to make it clear that while in the 
exercise of their powers under Regulation 
VIL of 1817 they authorized the nomina- 
tion of an Overseer to that Office, it would 
be better, before, making the app-intment, 
to make such arrangement as to the duties 
and powers of the Overseer as would 
prevent future disputes between him and 
the trustees. Once again on an examina- 
tion of the previous records the Board 
found their letter to the Government dated 
March 11, 1829, to which we have already 
referred, and in Ex. D a memorandum 
dated April 20, 1860, they set out the 
contents of that letter and added that the 
Overseer : 
. “isnot to interfere except on the permission of the 
two trustees with the management of the affairs 
of the pagoda appointing and dismissing servants 
conducting festivals, etc,” 

It is on this document that the learned 
City Civil Judge has relied in particular 
and Mr. Krishnaswami Ayyar on behalf 
of the plaintiff also strongly relied upon 
it. The Oity Civil Judge went tothe length 
of saying that we might well ignore the 
question what the practice was prior to 
Ex. D. Mr. Krishnaswami Ayyar did not 
take up that extreme position. He con~ 
tended that the information as to the 
previous practice was so very scanty that 
it couldenot be said that there was any- 
thing like anestablished usage and that 
Ex.D must, therefore, be taken as detining 
the duties of the Overseer’s office. When 
we putit to him whether in view of the 
provisions of Act XX of 1863 there is 
anything to suggest that the Board's action 
must necessarily limit the discretion of the 
Committee in so far az the Committee acted 


384 


within their powers under Act XX of 1863, 
he agreed that asthe Committee had the 
same powers as the Board, there is no 
question of the Board's action fettering the 
powers of the Committee so long as they 
acted within the limits of their jurisdiction. 
It is not right to regard Ex. D as if it 
related to the creation of a new office; nor 
does it appear to us right to treat Hx. D 
as exnaustively detining the duties of the 
office. As we have already endeavoured to 
show, Ex. D merely quotes from the letter 
of March 11,1829, and that letter was 
intended to settle the particular controversy 
which had then assumed prominence. 
We are not Satisfied that the question of the 
joint custody of the keys or of the valuable 
properties belonging to the temple wuss 
over in controversy in the sense that a 
pronouncement upon it became necessary. 
Seeing the very clear provisicus made in the 
earlier documents to which we have referred, 
we are not prepared to assume that there 
must have beenany such controversy and 
unless there is anything in the later docu- 
ments definitely negativing the continu- 
ance of the practice indicated in the 
earlier documents, we must take it that 
the provisions of the earlier documents 
relating to the joint custody bad not ceased 
to be operative. It is noteworthy that when 
the appointmenis of trustees and Overseer 
to this temple came before the High Court 
on the original side in a proceeding of 1876, 
. the Court’s decree directed the Receiver 
to hand over custody of the temple pro- 
perties and monies jointly to the two 
trustees and to the Overseer. 

The Devasthanam Committee seems to 
have been constituted by a notification 
under s. 7 of Act XX of 1863 in the year 
1866. Though the proceedings books of 
the Committee for nearly the whole sub- 
sequent period have been filed, our 
attention has been drawn only to certain 
proceedings here and there according as 
the parties thought that they had some 
bearing upon the question at issue. It is 
regrettable that different opinions should 
have obtained at different times as to the 
scope of the relative functions of the 
dharmakarthas and the Overseer, but it 
is perhaps not very difficult to account for 
that divergence. (Their Lordships then 
discussed the evidence as to how the 
attempt of the Overseerto encroach upon 
the powers of the dharmakartha was 
resisted by the several dharmakzrthas 
during their period of office and continued). 
itis true that at the time he (the first 
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defendant), was appointed, the Committee 
reproduced the language of the Board's 
resolution of 1860 which had been com- 
municated tthe previous appointees, but 
the first defendant insisted upon a fuller 
examination of the matter and theresult 
was a resclution passed by the Committee 
in 1933 which had led to this suit. Con- 
fining ourselves tothe question of the 
custody of the keys and the joint custody 
cf the temple properties, we wish to point 
out that even those proceedings of the 
temple Ccmmittee which have been 
marked as exbibits in the case refer to the 
fact that the safe of thetemple had three 
keys, two of which were in tke custody cf 
the two trustees andthe third was ia the 
custody of the Overseer. On two occasions, 
when the old Overseer died or resigned, 
reference jis made in the Oommittee’s 
proceedings to the key in his possession 
being handed overto the Oommittee for 
being given over to the successor. In 
a resolution dated March 11, 1888, there 
is a specific direction thatthe room con- 
taining treasury, jewels and documents 
should be lcoked as usual with three keys 
and each of them should remain in the 
hands of the two dharmakarthas and of the 
Overseer. This resolution of 1888. seems 
to us cf special significance , because the 
practice there stated is said to be the 
usual practice and reading the resolution 
inthe light of the directions contained 
in the High Court’s judgment of 187», 
it rather suggests that during such time 
as there was an Overseer holding office, 
nobody thought it improper or contrary to 
the usage of the institution that one of 
the keys of the temple treasury and 
jewels’ safe should be in charge ofthe 
Overseer. 

Mr. Krishnaswami Ayyar suggested 
that probably about this time the members 
of the Commitiee were trring to reduce 
the dharmakarthas to a position of sub- 
ordination and relied upon some observa- 
tion of Sadasiva Ayyar, J. in certain cases 
referring tothe same tendency obtaining 
in same places. But the papers before us 
do not afford any warrant for the sugges- 
tion thatthis Committee was making any 
such improper attempt. Mr. Krishnaswami 
Ayyar placed great reliance . upon the 
evidence of P. W. No.l as to the practice 
that obtained during his tenure of office 
between 1899 and 1424. As we have already 
pointed out, for a considerable portion 
of that period, no Overseer had been. 
appointed at all and during occasjons when 
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an Overseer was “in office, P. W. No.1 
frankly admits that ` the Overseer did 
attempt to assert his riphis but the 
attempts did nut avail The failure is no 
- doubt a circumstance in favour of the 
plaintiff's case, but having regard to the 
other evidence in the case, we do not feel 
Justifiedin drawing an inference against 
the existence of the practice merely from 
the fact that during this particular period 
the Overseer wasnot able to exercise 
those powers. A further contention was 
advanced before us on behalf of the plain- 
tiff that it would be practically compelling 
a breach af trust by the trustees if the 
dharmakathas should be asked to share 
responsibility for the’ safe custcdy of the 
temple properties with another officer 
like defendant No. 1. This contention rests 
parly upon a misapprehension of the posi- 
tion of a dharmakartha, identifying him 
for all, purpeses with a trustee in the 
-English sense. Apart from that if a 
‘statutory body like the Devasthanam Uom- 
mittee acting within their powers under 
the Statute should give a direction to that 
‘effect, we do not think that merely on a 
general argument based upon the law 
of trusts and trustees we should hold that 
the statutory bedy was not justified in 
giving these directions; and there can be 
very little doubt in this case that the 
direction was one given or conctived to 
be inthe interests of the preservation of 
the property of the temple. The case in 
Salway V. Salway (2) is not by any means 
analogous. There, a person who wanted 
to become a Receiver attempted to find 
sureties for securing this appointment, 
and for that purpose, he agreed- with them 
that he would submit to all monies being 
invested in the names of himself and the 
sureties. The Court pointed out that the 
sureties were not persons who were res- 
ponsible to the Court for the safe custody 
of the money and that the Receiver would 
not be excused from the due discharge 
of his duties merely because he had no 
time to get the concurrence of the sureties 
before drawing the monies froma bank 
when it , was about to fail. Here the 
Overseer isas much an officer appointed 
by the Devasthanam Committee under 
its Statutory powers as the trustees and 
if tne proper authoriiy lays down certain 
functions asthe proper functions of each 
office holder, we see no legal objection to 
its so doing. On the other hand the princi- 


pie of the decision in Thiruvengadatha 
(2) (1831) 39 E R 376; 2 Russ & M 215. i 
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Ayyangar v. Ponnappa Ayyangar (1) to 
which we have already referred indicates 
the contrary because the learned Judges 
there lay down that at is within the powers 
of the Ccmmittee even to appoint additional 
trustees, without bringing any charges 
against the existing trustees. We have 
already stated what we considerto be the 
true interpretation of Ex. But even 
assuming for sake of argument that Ex. D 
exbaustively specified what the Board 
thought to be the functions of the office, 
we see no reason to hold that it is not with- 
in the competence of the Oommittee which 
has succeeded to the powers of the Board to 
lay down what it considers to be the 
proper duties of the office in viewof the 
information gatherable from the records. 
The learned City Civil Judge has used 
somewhat strong language in more places 
than one in dealing with the conduct’ of 
the Committee. We do not find anything 
to warrant such characterisation. The 
result is that the appeal is allowed and 
the suit dismissed with ccsts of defendant 
No.1 both hear and in the Court below 
payable by the plaintiff. So far as the 
Committee are concerned they have been 
impleaded atour suggestion as parties 
to the appeal as we thought it proper that 
they should be before us. We, therefore, 
direct thatthe costs incurred by themin 
appearing before us will be paid to them 
out of the temple funds. As regards costs, 
if any incurred by the Receivers in 
connection with this appeal, we prefer 
not to say anything, because we consider 
the Receivers to be only pro forma parties 
and havenotheard any separate argu: 
ment on their behalf. The Oourt which 
appointed the Receivers will decide what 
the proper course will be in relation to the 
expenses incurred by them in this connec- 
tion. 


Ne N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 569 of 1937 
November 23, 1937 

4 ALLSOP J, 
RAM RAKSHPAL—APPLIOANT 
versus 

RAM NATH—Opposite Party 
Criminal Procedure Code (Act V of 1898), ss. 344, 
526 (B), (9)—Court, if can puss order for costs under 
s. 344—-Conditional order for adjournment, whether 

can be passed. 

A Court can pass anorder for costs under s. 344, 
Criminal Procedure Code, and sub-ss. 8 and 9 of 
s. 526 donot restrict this power. A Court cannot 
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pass a conditional order of adjournment because it 
has to pass such anorder, but it may, when passing 
its order for adjournment, direct that the party whose 
application has necessitated adjournment shall pay 
costs of the opposite party, Salek Chand v. Emperor 
(1), distinguished. 


Cr. Ref. made by the Sessions Judge, 
Moradabad, dated June 3, 1937. 

Messrs. B. S. Darbari and Ram Mohan 
Lal Agarwala, for the Applicant. 

The Deputy Government Advocate, for the 
Crown. 

Order.—This is a reference by the 
learned Sessions Judge of Moradabad 
recommending that an order for costs 
passed undere. 344, Criminal Procedure 
Oode, should be set aside. The learned 
Judge relies upon the decision in Salek 
Chand v. Emperor (1). That case, 
however, can clearly be distinguished. 
It laid down merely that a conditional 
order for an adjournment under s. 526 
was not justifiable as a Magistrate was 
bound to adjourn under sub-s.8 of that 
section. 

In the case under reference the learned 
Magistrate took care not to pass a condi- 
tional order. It has always been held that 
s. 344, Criminal Procedure Code, does 
justify an order for costs. It was enacted 
in the year 1932 that nothing contained 
in sub-s.8 or sub-s. 9 of s. 526 should 
restrict the powers of a Court under s. 344; 
therefore, nothing in those sub-sections 
can restrict the power of a Court to pass 
an orderfor costs under s, 344. A Court 
cannot, of course, pass a conditional order 
of adjournment because it has to pass 
auch an order, butit may, when passing 


its order for adjournment, direct that the - 


pariy whose application has necessitated 
adjournment shall pay costs of the opposite 
party. Iseenoreason to interfere and I, 
therefore, reject the reference. The 
record may be returned to the Court 
below. 


8. Reference rejected. 


(1) (1936) A LJ 1123; 166 Ind. Cas. 198; A I R 
936 All. 851; (1936) Or. Cas, 1110; 38 Cr, L J 142; 
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MANNI LALL r. KEMPEROR (OUDH) 


17310 


OUDH CHIEF COURT 
Criminal Revision No. 112 of 1937 
January 20, 1938 
Zia UL HASAN, J. 

MANNI LALL AND OTHERS— ÅCOUSED— 
APPLIOANTS 


VETSUS 
EMPEROR Turcuan HANUMAN 
PRASAD AND ANOTHER —ComPLAINANTS— 
OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), s. 106— 
Conviction under s. 149, Penal Gode (Act XLV o} 
1860)—Order under s. 106, if legal — Conviction alse 
under ss. 147 and 323, Penal Code (Act XLV of 1860» 
- Order for security under s. 106, legality of—Ac 
cused, if can be charged under s. 147 in addition te 
charges under ss, 323, 328, Penal Code, 

Where an accused is convicted by virtue of s. 14% 
Penal Code, an order for security under s. 106, Orimina 
Procedure Code, against him is bad. But where th 
accused is also convicted under ss. 147 and 323, Pena 
Code, both of which involve a breach of the peace 
even though an order under s. 106, Oriminal Pro 
cedure Code, cannot be passed owing to th 
accused's conviction under s. 325 read with s, 14% 
Penal Oode, yet such an order can properly be madi 
owing to his conviction under ss. 147 and 32% 
Section 108 as amended by Act XVII of 1923, n 
doubt excludes s. 149 as well as some other sectione 
of Chap. VIII of the Penal Code from its operation 
but it not only does not excludes. 147 but is applice 
ble to “other offences involving a breach of the peace. 


` Saun Pande v. King-Emperor (1), explained. 


An offence under s, 147, Penal Code, has been mad 
a substantive offence by the Penal Code, and ther 
is no illegalityin the accused being charged unde 
that section in addition to charges under ss. 323 an 
325, Penal Code. 


Or. R. against the order of the Session 
Judge, Lucknow, dated November 8, 1937. 

Dr. J. N. Misra, for the Applicants. 

The Assistant Government Advocate, fo» 
the Orown. 


Order.—This is an application in re 
vision against an order of the learne 
Sessions Judge of Lucknow dismissing tb» 
appeal of the present eight applicant 
against their convictions and sentence 
under ss. 147-323 and 325, Indian Pena» 
Code. 

All the eight applicants were charged b 
the learned Magistrate who tried ther 
under se. 147-323 and s. 325 read wit 
s. 149. Manni Lall applicant was sentence 
to pay a fine of Rs. 25, under each of the sec 
tions 147 and 323 and to imprisonment till th 
rising of the Court and Rs. 50, fine unde 
s. 325. Therest of the accused were ale 
fined Rs. 25 under each of the sections 14 
and 323, and sentenced to imprisonment ti- 
the rising of the Court under s. 325, India 
Penal Ccde. Allofthem were also boun 
over under s. 106 of the Code of Crimin: 
Procedure and required to jexecute person» 
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bonds for Rs. 200 with one surety in like 
amount to keep the peace for one year., 

The learned Counsel for the applicants 
has reiterated the argument put up before 
the learned Sessions Judge that the pro- 
secution have failed to produce some wit- 
nesses menticned in the first information 
report but lam not prepared to entertain 
this plea in revision especially when it 
was put forward before the Jearned Judge 
n appeal and was rightly rejected by 

im. 

. The next point urged is that the appli- 
cants having been convicted by virtue cf 
s. 149, *Indian Penal Code, an order for 
security under s. 106, Criminal Procedure 
Code, against them was bad. For this con- 
tention reliance is placed on the case of 
Saun Pande v. King-Emperor, 11 O. W.N. 
992 (1), in which it was held that where a 
person is made constructively liable for an 
offence by calling in the aid of the pro- 
visions of s. 149,, Indian Penal Code, it 
is not proper to take action against him 
under s. 106, Criminal Procedure Code. The 
learned Assistant Government Advocate 
on the other hand argues that the judgment 
of the learned trying Magistrate shows that 
the accused were not convicted under s. 149, 
Indian Penal Code, and in support of this 
argument he relies on the operative portion 
of the judgment. No doubt s. 149 is not 
mentioned by the learned Magistrate in the 
operative portion of his judgment but in 
Poe of his judgment he has clearly 
said :— 

“The principle oflaw is that when more than five 
men join together with thecommon object of assault- 
ing some person as the accused had joined in this 
case, then they are all members of an unlawful 
assembly and each of them is responsible for the 
injuries caused by their members in the same way 
as if they had been caused by themselves.” 

I have already noted that the charge 
under s. 325, Indian Penal Code, against all 
the accused was coupled with s. 149. In 
these circumstances it is impossible to hold 
that the accused were convicted without 
reference to s. 149, Indian Penal Code, but 
though the accused were convicted under 
s. 325, Indian Penal Code, read with s. 149, 
nevertheless I am of opinion that the 
order under s. 106, Criminal Procedure 
Code, in the present case was not bad. That 
section as amended Act XVIII of 1923 no 
doubt excludes s. 149 as well as some other 
sections of Chap. VIII of ihe Indian Fenai 
Code, from its operation, but it not only 
does not exclude s. 147 but is applicable to 

(1) 110 WN 892; 150 Ind. Cas. 945; AIR 1934 Oudh 
ae R O 74; 35 Or. L J 1159; (1933) Or. Cas. 


MUNTIAPPA MUDALI v: THANGAVELD MUDALT 






‘MADR.) 


“other offences involving a breach of t 
Peace.” The accused wele in the present 
case also convicted under ss. 147 and 323, 
Indian Penal Code, both of which involve 
a breach of the peace. Therefore even 
though an order under s 106, Criminal 
Procedure Code, could not have been passed 
owing tothe applicants’ conviction under 
s. 325 read with s. 149, Indian Penal Code, 
yet such an order could properly be made 
owing to their conviction under ss. 147 and 
323. Inthe case relied on by the learned 
Counsel for the applicants, originally there 
was a conviction under s. 147 but it was 
set aside by the learned Sessions Judge so 
that the only conviction of the accused in 
that case remained under s.325 read with 
s. 149, Indian Penal Code, and it was held 
that they could not be bound over under 
s. 106, Criminal Procedure Code. 

Tt was contended by the learned Counsel 
for the applicants that in view of the 
applicant's conviction under ss. 323 and 325, 
it was not necessary to charge or convict 
them under s. 147. There is, however, no 
question of that charge or conviction being 
necessary or not. The point is that an 
offence under s. 147, Indian Penal Code, 
has been made a substantive offence by the 
Indian Penal Code, and there is no illegality 
in the accused being charged under that 
section in addition to charges under ss. 323 
and 325, Indian Penal Code. 

Lastly, it was prayed that the sentences 
of the applicants might be reduced but I 
do not think that the sentences passed by 
the learned Magistrate are at all severe. 
In fact the sentence of a day’s imprisonment 
is the Jeast that could be inflicted under 
s. 325, Indian Penal Code. 

The application is dismissed. 


D. Application dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1668 of 1931 
March 6, 1936 
VENKATARAMANA Rao, J. 
MUNIAPPA MUDALI— APPELLANT 
: versus 
TAANGAVELU MUDALI AND OTHERS — 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 66 (D— 
Object of —Benami transactions, if rendered vllegal— 
Benami purchase at Court sale for mortgagor—Sub- 
sequent sale to mortgagor—Suit for rectification of 
sale-deed—Cause of action—S. 66 (1), if bars suit. 
Section 66 (1), Civil Procedure Code, hasto be 
strictly applied. Its object is to prohibit on grounds 
of public policy a suit against the certified pur- 





© vhaser on the ground specified in the section. It 
does not render benami transactions illegal. If the 
cause of action is not based on the benami pur- 
chase but ona contract, or title acquired subse- 
quent therefo, s. 66, is not a bar. 

If a person purchases a house benami for the mort- 
Bagor at Court sale and sells the same by a sale- 
deed to the mortgagor, the cause of action 
for a suit for rectification of the sale-deed is 
the title under the conveyance, an event which 
happened subsequent to the Court sale. The fact 
that the basis of the contract embodied in the 
sale-deed is the prior benami purchase does not 
affect the title obtained under the conveyance. 
Vadivelu Mudaliar v. Peria Manicka Mudaltar (1), 
Ram Chandra v. Jaith Mal (2) and Allibhai v. 
ea (3), relied on, Balaram v. Naktu (4), distingu- 
. ished. < 

S.C. A, against the decree of the Sub- 
Judge, Chingleput, in A. 8. No. 151 of 
1930. : 


Judgment.—The suit is for rectification 
of a sale-deed dated March 9, 1926, 
executed by the defendant in favour of the 
Plaintiffs. Plaintiffs Nos. 2, 3 and 4 are 
the sons of plaintiff No. 1. The plaintiffs 
owned in house No. 50, Akkanampalayam 
Street, Conjeevaram, the front or street 
portion (50 A) and the back portion (50-0), 
the middle portion belonging to a Dayadhi 
of theirs. The plaintiffs mortgaged both 
the portions of the house owned by them to 
the Pillapalayam Co-operative Society. The 
Society brought the mortgaged property 
to sale through Court. The case of the 
plaintiffs in that plaintiff No. 1 under an 
: arrangement with the defendant had the 

„property purchased in the defendant's 
name with funds provided by him, that 
symbolical delivery was obtained and in 
spite of. such delivery the plaintiffs con- 
tinued in possession. On March 9, 1926, 
the defendant conveyed the property to 
the plaintiffs by a sale-deed bearing the 
said date, but by a mistake the street 
portion was omitted to be included in the 
description given in the sale-deed of the 
property and hence the suit was filed by 
the plaintiffs, The relevant allegations in the 
plaint are to the following effect : 

_ “6, Subsequent to the aforesaid execution proceed- 
ings, as the suit property was purchased benamt 
in the name ofthe defendant in the Court auction, 
the defendant in pursuance of an arrangement among 


both parties sold away the property on March 
9, 1926, to plaintiff No. 1, Ja 

8. Asthesuit property consists cf two portions 
one portion has been omitted from the said sale- 
deed either out of fraudalent intention or by mis- 
‘take, But it was only on the understanding that 
the property auctioned should be reconveyed in 
entirety that the sale-deed was executed.” 

‘The defence was a total denial of the 
, benam? purchase and that only the back 
portion was intended to be sold by a con- 
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tract subsequent to the sale and there is 
no mistake or fraud as alleged in the 
plaint. The only issue framed was ‘‘whe- 
ther the item in question was intended to 
be included in the sale.” The learned 
District Munsif came to the conclusion 
that the back portion alone was intended 
to be sold and not the front portion. The 
learned Subordinate Judge reversed his 
decree and held that both the portions 
were intended to be sold. His findings 
were that the entire consideration money 
for the auction-purchase was provided by 
plaintiff No. 1, that the understanding was 
that both portions should be” conveyed, 
that in pursuance of the said understand- 
ing the sale was effected by mistake, 
the street portion was omitted and that 
the property continued in possession of the 
plaintiffs in spite of the Oourt sale and 
delivery. Against this decision the -pre- 
sent second appeal has been preferred. It 
was contended on behalf of the appellant 
that the suit is barred by s. 66 (1), Civil 
Procedure Code. Section 66 (1) is in these 
ferms : ` 

“No suit shall be maintained against any person 
claiming title under a purchase certified by, the 
Oourt in such manner as may be prescribed on the 
ground that the purchase was made on behalf of the 
plaintiff or on behalf of some one through whom the 
plaintiff claims.” 

The section has to be strictly applied. 
Its object is to prohibit on grounds of 
public policy a suit against the certified 
purchaser on the ground specified in the 
section. It does not render benami trans- 
actions illegal, If the cause of action is 
not based on the benami purchase but on 
a contract, or title acquired subsequent 
thereto, s. 66 is not a bar. In Vadivelu 
Mudaliar v. Peria Manicka Mudaliar 
(1), where a contract subsequent to the 
purchase at the Court sale was upheld 
though it was in pursuance of an arrange- 
ment prior to the sale, the Judicial Oom- 
mittee observed that if the matter stood 
only on the original arrangement there 
may be somé difficulty created by the section 


and held ; i 
“But whatever doubt might be caused-by ‘the 
character of the original agreement is semoved - by 


.the events which happened after the sale,” 


In this case the case of the plaintiffs is 
not rested on the fact of the benami pur- 
chase or a mere prior agreement by the de- 
fendant to convey, It is based on a con- 
veyance subsequent to the Court sale. The 

(1) 43 M 643; 56 Ind. Oas. 395; AI R1920P O 
30; 47 I A108; 24 OW N 699; 18 A LJ 584; 283M L 
T 13; 39M L Jil; 12 L W 1; (1920) M W N 389, 2 U 
PLR@ O30 (PO. BS 
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cause of action is that the. conveyance 
actually executed does not embody the 
real intention of the parties and the aid of 
the Court is sought to rectify the deed to 
carry 16 out. The operative portion. of 
Ex-A, the sale-deed dated? March 9, 
1926 is: 
, I have on this date sold to you the undermen- 
tioned property for Rs. 400 and haveon this date 
received the entire amount in cash. Hence you 
shall ` from this date take possegsion of the under- 
mentioned house absolutely.” é 

In the description of the property in the 
schedule to the deed, the first portion of the 
said description runs thus : l 

“House comprisedin Town Survey No. 1395 in 
your enjoyment after purchase thereof by me on 


your behalf «n November 8 ; ` 
held: by the Court.” ember 8, 1912, in the auction 


But the later portion of the description. 


which gives the boundaries and measure- 
ments refers only to back portion of the 
house and not to the front portion thereof. 
Therefore the case of the plaintiffs is that 
what was intended to be sold and was sold 
is the property purchased in Court auction 
deseribed in the beginning of the descrip- 
tion of the property in the deed and by 
mistake the description of the street por- 
tion was not added, Thus the cause of 
action is the title under the conveyance, 
an event which happened subsequent to 
the Court sale. The fact that the basis of 
the contract embodied in the sale-deed is the 
prior- benami purchaso doas not affect 
the title obtained under the conveyance 
vide Ram. Chandra y. Jaith Mal (2), at 
p. 992* and Allibhai v. Dada (3), at p. 5815. 
Mr. Bhashyam relied strongly on the deci- 
sion ofthe Privy Oounsil in Balaram v. 
Naktu (4). But in that case their Lordships 
had not to deal with a cise of a subsequent 
conveyance and a title arising therefrom. 
I am, therefore of opinion that s. 66, does 


not ‘bar the suit. In the result the second. 


appeal fails and is dismissed with costs. 

Leave refused. f , on 
N.-N. 
REEI 

d 1 Bom. 578; 13 A 6 ; 

L R 1296; Ind. Rul. (1932) B 20s eee E 
(4) 51M L J 462: 108 Ind. Oas. li; AIR1928P O 

Waar NLR 59; 470 LJ 418; 30 Bom. LR 821; 27 L 


Appeal dismissed. 
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; LAHORE HIGH COURT 
Second Civil Appeal No. 105 of 1936 
June 22, 1926 
Tex Cuanp AND DALIP SINGH, JJ. 
BADAR DIN —Derenpant—APPELLANT 
versus 

Musammat ALLAH RAKHI—Puaintire 

_ RESPONDENT 

Muhammadan Law —Divorce—Adjournment—R 
astoadjournment of case forone year—Whet 
substantive right of husband—~Huaband, if can we 
the right. 

The rule of Muhammadan Law, that the final or 
dissolving the marriage should not be passed u» 
after the expiry of one year from the date when 
necessary facts are established, is one of subst 
tive law. The rule is a substantive right of 
hugband and the husband for whose benefit the c 
dition as to adjournment is imposed has a ri 
to waive it. Mohammad Ibrahim V"Altafan (1) 1 
Fatima v. Jalal Din (2), relied on, Pir Bakhs 
Muhammad Unnissa (3), not followed. 

A Muhammadan marriage is nota sacrament, 
isa contractual relationship, and a Muhamma 
husband has got an almost unrestricted right 
divorce hia wife. If, therefore, incases in whic 
judieial divorce is permissible, a certain conditio» 
laid. down to his advantage, postponing the divo 
for a period, and he does not wish to avail him 
of this condition, it is not against the spirit of I 
hammadan Law toallow himto give up the ben 
of that condition. 


S. C. A. from the decree of the Distr 
Judge, Gurdaspur, dated December 9, 19. 
Mr. Charanjiva Lal, for the Appellant. 
Mr. Bashir Ahmad, for the Respondent. 


Tek Chand, J.—The facts of the ca 
and the questions of law involved a 
given in the referring order. . The parti 
are Muhammadan Arains of Batala Tahs 
Gurdaspur District. The plaintiff sued b 
husband for dissolution of marriage on tì 
ground of his impotence. The trial Jud; 
found that the impotence existed at bh 
time of marriage, that the wife did n 
then know of it, and that in spite 
treatment, the defect had not since bet 
removed. He accordingly granted tl 
plaintiff thé decree prayed for, but directe 
that it was to remain suspended for or 
year “during which the defendant had ti 
right to have the defect removed”. Th 
decree | was passed on July 17, 193 
The plaintiff appealed to the Distri: 
Judge praying that the aforesaid directio 
bs removed and the decree made uncond 
tional. The District Judge, after examir 
ing the evidence, came to the conclusio 
that the defendant was suffering from a 
incurable form of impotence and tha 
there was no likelihood of his being cure 
in one year. He also noted in his judg 
ment that the defendant, who was pre 
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ı person in Court, had stated that 
t no'objection to the appeal being 
2d and the marriage dissolved forth- 
He accordingly deleted the condi- 
‘om the trial Court's decree and 
d that it would take effect imme- 


his Court. the defendant filed an 
it, averring that he had not stated 
.the District Judge that he had no 
ion to the plaintiff's appeal being 
ed and the condition deleted, and 
he District Judge appeared to have 
so in his judgment under a mis- 
iension.. ‘The father of the plaintiff- 
dent has filed a counter-affidavit 
x that he was present in the District 
at the. hearing of the appeal, that 
sfendant clearly stated that he was 
ipotent and that he had no objec- 
) the condition suspending the decree 
3 year being deleted. After examin- 
3 affidavits and: hearing the defend- 
id the plaintiff's father, who were 
présent before us, we see no reason 
bt the correctness cf the statement 
judgment of the learned District 
and hold that the defendant had 
‘stated before him that he had no 


ion to the plaintiff's appeal being - 


ed and a decree for dissolution of 
age passed forthwith. It seems to 
wt the defendant has gone back on 
atement with a view to blackmail, 
er the decree of the District Judge 


‘ing the marriage the plaintiff, Musam- 
itima (?), has married a cousin of hers, ` 


stated to be pregnant from him. 

3 not disputed that under Muham- 
« Law a wife has the right to claim a 
al divorce on the ground of her hus- 
; impotence, provided it is proved: 
vat the impotence existed at the 


'2) that the wife had no knowledge © 


the time of marriage; and (3) that 
fect had not since been removed. 
se facts are established, the wife is 
:d to get a decree for divorce, but 
ivorce must Yernain suspended for 
ar, in order that it may be ascer- 
| whether the defect is removable; see 
1's Mahammadan Law, p. 149, para. 73, 
's Muhammadan Law, para. 239: 
i's Muhammadan Law, p. 251; Ameer 
Muhammadan Law, Vol. 2, p. 531, 
ton’s Hidaya, p. 354 and Bailie’s 
, p: 347. On the facts as found in 
sase, the three conditions men- 
above are fulfilled. Strictly speak- 


„€ Subordinate Judge should not have . 
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framed a decree and directed suspension 
of its operation for one year. He should 
have adjourned the proceedings for cne 
year, and atthe exiry of that period pass- 
ed a final decree dissolving the marriage. 
However, the decree, as 
Subcrdinate Judge, was in the nature of a 

decree nisi, and may .be taken to be sub- 

stantially in accordance with the rule of . 
Muhammadan. Law as enunciated. above. 
On appeal the learned District Judge, 

however, made the decree unconditional 
and absolute, before the expify of the 


year, on the defendant's own statement - 


waiving the condition, the Judge being 


satisfied that there was no likelihood of. ii 


the infirmity being removed during. the 
succeeding seven months. é 
. The question arises whether the rule of 
Muhammadan Law, that the final order . 
diesolving the marriage should not be . 
passed. until after the expiry of one year: 

from the date when the necessary facts 
are established, is one of substantive law . 
which it is obligatory on Courts of this - 

country to follow, or is merely one of pro- 
cedure which may be taken to have been 
superseded by British Indian procedural 
law. After hearing Counsel and referring - 
to the books on Muhammadan Law bearing 
on the subject, we find that the position 
has been stated correctly in Muhammad 
Ibrahim v. Altafan (l) In that case, ~ 
Sulaiman, C. J. and Mukerji, J. held that -~ 
the “rule as to adjournment of the case 
for one year is not a mere rule of procedure 


but is.a substantial right of the hushand™..:. . 


This case was followed by Bhide, J. sitting 
in Single Bench in a case recently decided 
in this Court which has since been reported 
in Fatima v. Jalal Din (2). There are 
certain observations by Boys, J.in Pir 
Baksh .v. Muhammad Unnissa (3) in which. 
a contrary view appears to have been 
taken. “There is, however, no discussion - 
of the. matter in the judgment, 
I may say so with all respect, the remarks 
of the learned Judge d : 
reading of a passage in Tyabjis Muham- 
madan Law. As- stated above, the correct 
view of the law appears to be that the 
tule as to adjournment for a year 18 a . 
“substantive right of the husband’ and 
as laid down in Bailie’s Digest “the Judge 
isto adjourn the case, whether the man 
re 4 a: t.” 

ATA is eS aa. Cas. 27; AIR1925 All, 24; 22 
AO Vee 1936 Lah. 501; 163 Ind. Cas. 751; 38 PL 
R. 828; 9 R L 47. 

(3) AR 1927 All. 100; 98 Ind. Qas. 514, 


framed by the’ - 


and if, :. ; 


are’ based on amis: . . 
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The Question still remains whether the 
Judge is bound to adjourn the case, even if 
the husband deSnitely waives the condi- 
tion and asks the Court to passa decree 
forthwith, the Judge being satisfied that 
there is no collusion between the parties 
and the infirmity is really such that there 
is no likelihood of its being removed within 
one year. No original text bearing on the 
point has been cited before us, nor is there 
anything in the works on Muhammadan 
Law available to us, which throws any 
light on the point. Mr. Bashir Ahmad, 
the learned Counsel for the respondent, 
has argued that the rule as to adjournment 
being a ‘snhstantive right of the husband’ 
there is no reason why he should not be 
allowed to waive it if he voluntarily and 
in good faith wishes to do so. He urges 
that the provision really exists for the 
benefit of the husband, the intention being 
(as pointed out by Sulaiman, C. J. in the 
ruling cited) “to give him opportunity, 
after he bas once been challenged, to prove 
khat he is not impotent”. Counsel points 
‘out that there may be cases, where the 
husband, having lived in the company 
of his wife for years and undergone a long 
course of treatment, finds his infirmity 
incurable, and being convinced that no 
xiseful purpose would be served by his 
availing himself of the further opportunity 
allowable by the adjournment of the pro- 
ceedings, expressly asks the Court to put 
anend to the material tie immediately: in 
such cases there is nothing in the letter or 
spirit of Muhammadan Law which makes it 
ybligatory on the Court to postpone final 
wrders. In my opinion, these arguments 
«re well founded and must prevail. We 
lo not see why a husband, for whose 
denefit the condition as to adjournment is 
mposed, should not have the right to 
‘vaive it. It must be borne jn mind that 
« Muhammadan marriage is nota sacra- 
ment, but is a contractual relationship, 
and a Muhammadan husband has got an 
«lmost unrestricted right to divorce the 
vife. If, therefore, in cases in which a 
udicial divorce isi permissible, a certain 
ondition is laid down to his advantage, 
sostponing, the divorce for a period, and 
@ does not wish to avail himself of this 
ondition, it does not seem to be against 
he spirit of Muhammadan Law to allow 
se to give up the benet of that condi- 

on. ` 

We hold, therefore, that the defendant 
«alidly gave up the benefit of the condition, 
md the order af the District Judge; can- 
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celling the clause in the trial Court's 
decree, suspending its operation for a year; 
is not illegal. The defendant, of course, 
has now attempted to resile from the 
position taken up by him before the Dis- 
trict Judge, but a right once validly waived 
cannot be revived, in the absence ofa 
clear provision of law to the contrary. 
It may also be mentioned that the defend- 
ant stated before us that, as a matter of 
fact, there had been no improvement in 
his condition and that he was still impotent. 
The decree of the trial Court was passed 
on July 17, 1935. More than 11 months 
have passed since and the lunar year 
(354 days) will expire on July 7, 1936, 
before which date there seems to be no 
likelihood of the appellant being cured of 
the defect. For the foregoing reasons we 
uphold the decree of the District Judge 
and dismiss the appeal, but having regard 
to all the circumstances we leave the 
parties to bear their own costs in all 
Courts. 
N. Appeal dismissed. 


—e 


CALCUTTA HIGH COURT 
Civil Appeal No. 479 of 1936 
April 27, 1937 
8. K. Guoss anp R. ©. MiTTER, JJ. 
Maharaja Bahadur Sir P. O. TAGORE, Kn, 
—ÅPPELLANT 
Versus 


MATHURA KANTA DAS—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 144— 
Principle of—Mesne profits — Calculation of gross 
profits, how to be made —Deduction claimable by per- 
son in wrongful possession—Landlord himself taking 
possession of tenanted land in execution of ejectment 
decree—Right to deduct rent payable — Principle 
of suspension of rent, tf applies — Landlord and 
tenant. 

Under s. 144, Civil Procedure Oode, not only the 
property which is the subject-matter of the suit is to 
be restored on the reversalof the devreeor order but 
the party ultimately successful ought tobe secured 
the same benefit which he would have enjoyed from 
the property if he had not been dispossessed in pur- 
suance of the decree or order subsequently reversed. 
Tt is for this purpose that the Oourt is authorized to 
direct compensation and mesne profits to be paid 
to the party who is ultimately successful. Whether 
it is compensation or mesne profits the Court in deter- 
mining the amount which has to bs paid to the suc- 
cessful party has to determine two questions; firstly, 
what must be the gross profits which must be taken 
in the accounts, and secondly, what must be the 
deduction which the party in possession in pursuance 
of the reversed decree would be entitled to get, that 
is to say, in the accounts there must be a credit and 
debit side and item No 1 of account on the credit side 
would be the amount which, in accordance with the 
definition of mesne profits, the party, who had taken 
possession in execution of the decree subsequently 
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reversed, had actually or with due diligence could 
have received from the property in question, that is 
to say, item No.1 of the account is what the person in 
wrongful possession had or could have realized from 
the property and not what the person who has heen 
finally adjudged to be the rightful owner could have 
tealized from the property. Gurudas Kundu Chow- 
dhury v. Hemendra . Kumar Roy (1), followed. 
Surendra Lal v. Sultan Ahmed (2), referred to. 

Mesne profits are not the gross profits realized or 
which could be realized from the property by the 
person in wrongful possession but it is thenet profit 
which a person in wrongful possession actually receiv- 
ed or might, with ordinary diligence, have received. 
That the person in wrongful possession is entitled to 
claim some deduction, there can be no doubt, as for 
instance collection charges, and if the property is 
revenue or rent-paying and the rent is payable to a 
third peison, the revenue or rent, as the case may 
be, thathe had to pay in respect of the property. 
After these deductions interest has to be added for 
arriving at the final figure. : 

When the landlord himself hastaken possession of 
the tenanted land in execution of a decree in eject- 
ment against -his tenant, he is entitled.to claim as 
deduction the rent payable to himself in respect of 
the tenancy to which rent he would have been entitled 
if there had not beenany decree for ejectment. The 
position of a landlord who takes possession in execu- 
tion of a decree for ejectment which is subsequently 
reversed is much better than the position of a land- 
lord who takes possession of the land of the tenant 
out of Court and through an act of forcible dis- 
possession. The principle of suspension of rent would 
not apply to, such a case. Monmatha Nath v. Matilal 
Mitra (3), referred to. 


Messrs. Gopendra Nath Das and Satindra- 
Nath Chatterji, for the Appellant. 

Dr. Naresh Chandra Sen Gupta, Messrs. 
Amarendra Mohan Maitra and Dwijendra 
Narain Ghose, for the Respondent, 


R. C. Mitter; J—This appeal arises out 
of proceedings taken under s. 144, Civil 
Procedure Code, and involves á very short 
- point, namely, what deduction the appel” 
lant..is entitled. to claim in the calcula- 
tion: of mesne profits. The relevant facts 
are these: The respondent, Mathura 
Kanta Das, is admittedly a tenant under 
the appellant, Maharaja Tagore, and. the 
annual:rent payable for his tenancy is 
Rs 136 odd. Inthe year 1927. the appel- 
lant instituted a suit in ejectment.’ On’ 
March 27, 1928, the first Court- dismissed 
the suit. But on appeai the said suit was 
decreed on September 16; 1929, that is to 
say, the ‘appellant hefore us, Maharaja 


Tagore, gol a decree in ejectment against. ` 


the respondent, Mathura Kanta Das, it 
appears, was in khas possession: of a por- 
tion of the lands included in his tenancy 
but the greater part of the same he was 
in possession through sub-tenants. Maha- 


raja Tagore applied for execution of this - 


decree for ejectment and he got -possession 
through Court on January 9, 1931. Mathura 
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Kanta Das, however, preferred a second . 
appeal to this (our. By an order dated 
August 2, 1933, this Court set aside the 
judgment and decree which had been passed 
by che lower Appellate Court on Septem- 
ber 16, 1929, and remanded the case to the 
lower Appellate Court. The judgment of 
the lower Appellate Court after remand 
was passed on March 24,.1934.. By the 
said judgment Maharaja ‘Tagore’s suit for 
ejectment was dismissed and there was no 
further appeal by him to this Court. 
The result of these proceedings was that 
Maharaja Tagore was in possession of the 
lands included in Mathura Kanta’s tenancy 


from January 9, 1931, at least wp to the 


date when the final decree was made on 
March 21, 1934, by which his suit for > 
ejectment was dismissed, Thereafter - 
Mathura Kanta Das made an application 
under s 144, Civil Procedure Code. In 
this appeal we are not concerned with the 
question of restoration of possession ; the : 
parties are not agreed whether Mathura - 
Kanta Das has been put in possession of. 
the | nds of his holding after final dismis- 
sal of the ejectment suit or not. But the 
questicn with which we are concerned in . 
this. case, relates to the question of com- 
pensation ot mesne profits which is pay- . 
able by Maharaja Tagore to Mathura 
Kanta Das. Tae period of claim is from 
Magh 1337 B. S. to 13841 B.B. Both the 
Courts below have proceeded upon the 
principle that Maharaja Tagore must pay 
to ‘Mathura Kanta Das for this period the 
amount of rents and profits which ko 
could have, with .due diligence, realized 
from .the sub-tenants on the land in suit. 
Tke lower.Appellate Court in modification 
of the figures arrived at by the Court: of 
first instance has assessed the liability .of 
Maharaja Tagore at Rs. 2£1-2-0 per year: 
Tn both the Courts below the appellant 
before us raised the question that he is 
entitled to a deduction of .the amount of 
Rs. 136 odd par year,. being the rent pay- : 
able by Mathura Kanta Das to him. This: 
claim cn behalf of Maharaja Tagore has. 
been negatived by both the Courts and 
the subject-matter of this appeal is whe- 
ther Maharaja Tagore is entitled to claim 
It may 
be stated that. in the year 1934 Maharaja. 
Tagore instituted a rent suit being No. 943 | 
claiming rent from Mathura Kanta Das at 
the said rate for the said years. This rent. 
suit was pending at, the time when the 
lower Appellate Court gave its decision but 
has been finally dismissed by this Court: at 
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the preliminary hearing held on March 12, 
1937. The lower Appellate Court, had 
dismissed the rent suit on the ground that 
Mabaraja Tagore was not entitled to rent 
‘as he had dispossessed Mathura Kanta 
Das for the pericd in claim in the suit. 
Now s. 144 of the Code is in these terms 
that on the reversal of a decree the Court 
shall 

“cause such restitution to be made as will, so far 
as may be, place the parties in the position which 
they would have occupied but for such decree or 
such part thereof as has been varied or reversed, 
and for this purpose, the Court may make any 
orders, including order for the refund of costs and 
for the payment of interest, damages, compensation 
and meane profits, which are properly consequential 
on such variation or reversal.” 


The broad principle on which s. 144 
proceeded is the principle, that the parties 
ought to be placed in the same position in 
which they ought to have been but for 
the decree or order of the Court which is 
subseatcnily found to be wrong whclly 
or in part. Not only the property which 
is the subject-matter of the suit is to be 
restored on the reversal of te decree cr 
order tut the party ultimately successful 
ought to be secured the same benetit which 
he would’ have enjoyed from the property 
if he had not been dispossessed in pursu- 
ance of the decree or order subsequently 
reversed It is for this purpose that the 
Court is authorized to direct compensation 
and mesne profits to be paid tothe party 
who is ultimately successful. Whether it 
is compensation or mesne profits, the Court 
in determining the amount which has to 
be paid to tke successful party has to 
determine two questions: firstly, what 
must ‘be the gross profit which must he 
taken in the accounts, and secondly, what 
must be the deduction which the party in 
possession in pursuance of the reversed 
decree would be entitled to get, that is to 
say, inthe accounts there must be a credit 
and debit side and iiem No. 1 of account 
on the credit side would be the amount 
which, in accordance with the definition of 
mesne profite, the party, who had taken 
possession in execution of the decree sub- 
sequently reversed, had actually or with 
due -diligence could have received from 
the property in question, that is to say, 
item No. 1 of the account is what the 
person in wrongful possession had or could 
have realized from the property and not 
what the person who has been finally 
adjudged to be the rightful owner could 
have realized from the property. This is 
the position which is made clear by their 


P, O. TAGORE V. MaTaUBa KANTA DAS (CAL.) 


393 
Lordships of the Judicial Committee of 
the rrivy (jouncil in Gurudas Kundu 
Chowdhury v. Hemendra Kumar Roy (1) 
in which they had to consider the question 
on what principle mesne prcfits have to 
pe assessed. The same principle has been 
formulated in Surendra Lal v. Sultan 
Ahmed (2) where mesne profits or com- 
pensation payable under s. 141 cf tre 
Code was under consideration. But neither 
in Gurudas Kundu Chowdhury's case (1) 
nor in Surendra Lal Chowdhury’s case (2), 
cited above, any question arose as to what 
would be the amount of deduction which 
the person ullimately found to be in wrong- 
ful possessicn would be entitled to from 
what we have called above the frst item on 
the credit side. That he is entitled to 
claim deduction can admit of no doubt. 
Mesne profits are not ihe gross profits 
realized or which could be realized from 
the property by the person in wrongful 
possession but it isthe net profit which a 
perscn in wrongul possession actually 
received or Might, with ordinary diligence, 
have received. That the person in wrong- 
ful possession is entitled to claim some 
deduction, there can be no doubt, as for 
instance collection charges, and if the prop- 
erty is revenue or rent-paying and the 
rent is payable to a third person, the 
revenue or rent, aS the case may be, that 
he had to pay in respect of the property. 
After these deductions interest has to be 
added for arriving at the fin ıl figure. The 
question, therefore, before us is when the 
landlord himself has taken possession of 
the tenanted land in execution of a decree 
in ejectment against his tenant, whether 
he is entitled to claim as deduction the 
rent payable to himself in respect of the 
tenancy to which rent he would have been 
entitled if there had not been any decree 
for ejectment. We think he is so entitled. 
The position of a landlord who takes 
possession in execution of a decree for 
ejectment which is subsequently reversed 
is much better than the position of a 
landlord who dakes possession of the land 
of the tenant out of the Court and through 
an act of forcible dispossession. The 
principle of suspension of rent would not 
apply such a cise. In Monmatha Nath v. 
Matilal Mitra (3) which was a case where 
(1) 56 I A 290; 121 Ind. Oas. 525; A IR 1929 PO 300; 
570 1; 500 Ld 369; 34 CW N 89; Ind. Rul, (1930) 
PC 61:31 L W 7; 32 Bom, LR 148; 58 M L J 74; 
(1930) M W N 553 (P O). ; 
(2380W N 1197; 156 Ind. Oas. 489; A I R1935 
Oal. 206; 60 O 217; 7 R O 719. 
(3) 33 OW N 614; 122 Ind. Oas. 220; A IR 1929 Oal. 
719; Ind, Rul, (1930) Oal. 220. 
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the tenant who had been dispossessed by a 
forcible act of the landlord from his tenancy, 
the tenant claimed mesne profits. B. B. 
Ghose, J., held that the landlord was en- 
titled to claim by way of deduction the 
rent payable to him by the tenant during 
the period that he was in possession of 
the land in suit. Whether the view so 
expressed in such an extreme case is 
correct or not will have to be considered, 
if and when the question arises, bat in the 
case before us, where the landlord had 
taken ‘possession in execution of a decree 
which was valid and good at a time and 
so cannot strictly be said to be guilty of a 
wrongful act, we think he is entitled to 
get credit for the rent due to himself on 
the principle underlying s. 144, Civil Pro- 
cedure Ccde,; which we have indicated 
above. We acccrdingly hold that the ap- 
pellant before us is entitled to havea de- 
duction from the amount decreed against 
him the amount of rent payable to him 
for the tenancy from Magh 1337 B. S. to 
1311 B. S. or till the tenant is restored to 
possession.. No other point has been press- 
ed before us. The appeal is accordingly 
allowed in part and the order of the lower 
Appellate Court is modified accordingly. 
The parties would bear their respective 
costs of the lower Courts. The appellant 
would ‘he entitled tothe costs of this ap- 
peal, the hearing of which is assessed at one 


gold mohur. 
S. K. Ghose, J.—TI agree. 
Ne Appeal partly allowed. 


. MADRAS HIGH COURT 
Oriminal Appeal No. 233 of 1937 
f November 29, 1937 
VENKATARAMANA Rao, J. 
. In re MORSAN— APPELLANT 

Penal Code (Act XLV of 1860), s. 235—Offence 
under—Essentials to be proved—Mere proof of 
physical possession of instrument or material, if 
sufficient for conviction. 

Before an offence cun be made out ander s. 235, 
Penal Code, it is incumbent upon the prosecution 
to prove not only the possession of the instrumentor 
material but also to prove that the possession was 
with the intention of using the same for the pur- 
pose of counterfeiting coin or with full knowledge 
and belief that it was intended to be used for that 
purpose. If the prosecution fails to prove the neces- 
sary intention, knowledge or belief, a person cannot 
be convicted under that section by a mere proof of 
physical possession ofan instrument or material. 

Ur. A. against the conviction and sen- 
tence passed by the Sessions Judge of the 
Court of Session of the South Arcot Divi- 
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sion in Oase No. 62 of the Oalendar for 
1936 and dated February 23, 1937. 

Mr. Basheer Ahmed Sayeed, for the Ap- 
pellant. 

Mr. A. S. Sirakaminathan, for the Crown. 

Judgment.—The appellant in this case 
has been convieted by the learned Sessions’ 
Judge of South Arcot of offences under 
Bs. 235 and 243, Indian Penal Code and 
sentenced to five years’ rigorcus imprison- 
ment under each section, the sentences to 
run concurrently. ena 

So far as the ofence under s. 2£3, India 
Penal Gode is concerned, tke evidence on 
record does not warrant a conviction and 
the learned Publie Prosecutor fairly gonced- 
ed that it does not. He must, therefore, be 
acquitted of this offence. ` 

The next question is whether the con- ` 
viction under s. 235, Indian Penal Code, is 
sustainable. Section 235 runs thus: f 

“Whoever, is in -possession of any instrument or 
material, for the purpose of using the same for 
counterfeiting zoin or knowing or having reason 
to believe that the same is intended to be used 
for that purpose, shall be punished... ....." 

Before an offence can be made out under 
this section, it is incumbent upon the 
prosecution to prove not only the possession 
of the instrament or material but also to 
prove that the possession was with the 
intention of using the same for the purpose 
of counterfeiting coin or with full knowledge 
and belief that it was intended to be used 
for that purpose. If the prosecution fails 
to prove the necessary intention, knowledge 
or belief, a person cannot be convicted 
under that section by a mere proof of 
physical possession of an instrument or 
material. The facts found against the 
appellant in this case by the learned 
Sessions Judge are that when P. W. No. 1 
saw him in the house of P. W. No. 8 and 
arrested him he was holding in his hands two 
pieces, one in each hand, M. Os. Nos. 1 and 
2 in the case which contained dies of the - 
obverse and reverse sides of a King Edward 
rupee coin of 1907 and that on searching 
the appellant’s house, two lead plates 
(M.O. No. 34) were recovered. Thecasefor _ 
the prosecution was that the Circle Inspector _ 
received information sometime before the 
arrest that the appellant was counterfei- 
ting coins, that he proceeded to the village 
of P. W. No. 8 at about 3-30 P. M. sent for 
P. W. No. 8, who was the lessee of the house, 
where the appellant was at the time of 
the arrest, asked him to watch the appel- 
lant and at6 P. m. surprised him and found 
him in possession of the said incrimina- 
ting articles. Itis in evidence that P. W, 
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No. 8 is a blacksmith and that the house 
was rented by him: in the room was found 
not only M.O. Nos. 1 and 2 but also M. Os. 
Nos. 3 to 33. The leirned Sessions J udge 
has found that M. Os. Nos. 3 to 33 save 
M. O. No. 14 were those normally found 
either in a blacksmith’s or goldsmith's work- 
shop and that all the said articles admittedly 
belong to P.W. No.8. It is also the case 
for the prosecution that the appellant lives 
in a village 12 miles distant from the 
Village of P. W. No. 8, that on the day 
previous he réquested P. W. No. 8 to allow 
him the use of the room for the purpose 
of making some silver articles, that 
P. W. No. & acceded to his request and 
that accordingly he came the next day 
and was at the work of counterfeiting coins. 
This was sought to be proved by P. W. 
No. 8 whom the learned Sessions Judge 
rightly disbelieved. There is absolutely no 
evidencs that the appellant brought M. Os, 
Nos. 1 and 2 into the house; nor has the 
prosecution been able to establish that 
they were manufactured at the instance 
of the appellant. One is rather inclined 
to suspect that the real culprit is probably 
P. W. No. 8. He was admittedly the lessee 
of the house; it was in his house that the 
incriminating articles were found; he was 
present in the very same room where the 
appellant was arrested; and the evidence 
of P. W. No. 8 tothe effect that the appel- 
lant manufactured the coins was rejected by 
the learned Sessions Judge. But, however, 
the question 18, can the appellant be said to 
be guilty of any offence by reason of the 
possession of M. Os. No. 1 and 2? The 
wase for the defence is that the whole 
case was foisted at the instance of one 
Kannuswami, the Village Munsif of 
Vallaikuppam who decoyed the mistress of 
Khe appellant, and in consequence whereof, 
there was considerable ill-feeling between 
Khe said Kannuswami and the appellant. The 
appellant's case is that P. W. No. 9 owed 
him some money and when he demanded it, 
©. W. No. 3 asked him to come on the day of 
fis arrest „and when he went to his village, 
‘ae took him to the house of P. W. No. 8 
ind Kannuswami conspiring with P. Ws. 
Wos, 8 and,9 introduced these articles into 
Khe house. Prosecution Witness No. 1 admits 
Khat Kannnuswamis and his son were in 
Khe house of P. W, No 8 when he arrested 
“he appellant and that they were present 
when he searched the house. Itis rather 
surprising that Kannuswami's signature to 
“he mahazar was not taken, nor was his 
san examined. It is not possible to under- 
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stand why Kannuswami was present at the 
house at the p ‘ychological moment of the ap- 
pellant’s arrest. There seems to be a good 
deal of foundation for the case set up by 
the accused having regard to the fact that 
no evidence is forthcoming of any actual 
counterfeiting of the coin by the appellant 
at any time and that he was supposed to 
have began the work of counterfeiting coin 
in P. W. No. 8's house on the very day 
or which he was arrested. Accepting, how- 
ever, the version as given by the pro- 
secution that the appellant was having in 
his hands M. Os. Nos. 1 and 2 and that 
M. O. No. 34 was recovered from the house 
of the appellant, would he be guilty under 
s. 235 in the circumstances of this case? 
From the possession of M. O. No. 34 it is 
not possible to drawany inference on the 
evidence on record. Prosecution Witness 
No. 2, the coin and currency Expert, says 
that M. O. No. 34 looked as if they had been 
struck off M. Os. Nos. 1 and 2 and then 
flattened out. It is only a surmise and 
from a mere surmise, no adverse inference 
can be drawn and there is no other evi- 
dence in regard to this matter. The only 
other thing which remains against the 
appellant is his having M. Os. Nos. 1 and 2 
in his hands. From the mere holding of 
M. Os. Nos. 1 and 2in his hands it cannot 
be said that the appellant was having 
them for the purpose of using the same 
for counterfeiting coin or knowing or having 
reason to believe that the same was 
intended to be used for that purpose. 
The prosecution has failed to prove the 
necessary mens rea on which alone a con- 
viction can be based under that section. 
At any rate, it seems to me that the case 
against the appallant has not been establish- 
ed beyond all reasonable doubt. 

I, therefore, set aside the conviction 
and direct the appsllant to be set at 
liberty. 


N.-8. Conviction set aside, 





BOMBAY HIGH COURT 
Parsi Matrimonial Suit No. 25 of 1936 
March 30, 1937 . 
B. J. WADIA, J. 
PHIROZE BOMANSHAW POTHI- 
WaALLA—PLaINTIFF 
versus 
SHTRINBAI PHIROZE POTHIWALLA 
— DEFENDANT 
Parsi Marriage and Divorce Act (III of 1936), 
as. 32 (b), 52—Conditions in Proviso tos. 32 (b), must 
be satisfied before suit lies—Right to sue for nullity 
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of marriage on.account of wifes wunsoundness o 
mind accruing before new Act—Instilution. of sui 
more than three years after marriage and after 
passing of new Act—Maintainability—Civil Proce- 
dure Code (Act V of 1908), O. VII, r. 7—Claim to 
judicial separation whether a general relief —Suit 
for divorce—No prayer for judicial separation— 
Plaint not amended—O. VII, r. 7, if applies. 

The conditions laid down in the proviso tos. 32 
(b), Parsi Marriage and Divorce Act, are cumulative, 
so that before the suit canlie, plaintiff must show 


that he was ignorant of his wife's nunsoundness of 


mind at the.date of the marriage, and secondly, 
that the-suit has been brought within three years, 
not from the date of his knowledge of the wife's 
unsoundness of mind, but within three years from 
the date of the marriage: 3 ; 

The provisions of s. 32 (b), of the new Act apply 
to a case where theright to sue for the nullity of 
the marriage onthe ground of the wife's unsound» 
ness of mind accrues before the passing of the new 
Act but the suit is brought after the Act and more than 
three years after the marriage, by virtue of s. 52 
and not-s. 27 of the old Act of 1865. Such suit, 
therefore, is not maintainable. 

Relief claiming judicial separation is not a gene- 
ral relief. Order-VII,r.7, Oivil Procedure QOode, 
does not apply where in a suit for divorce, there is 
no prayer for relief by judicial separation nor is 
the plaint amended to that effect but such a relief is 
subs2quently claimed, 

Mr. J. C. Forbes, for the Plaintiff. 

Mr. M. L. Maneksha, for the Defend- 


ant. 


Judgment.—Plaintiff has filed this 
suit against his wife to have his marriage 
dissolved on the ground that: at the time of 
the marriage she was of unsound mind 
and has been habitually so up to the date 
of ‘the institution of ‘the suit, or in the 
alternative to have the marriage declared 
null and void on the same ground, but 
under the previsions of s. 27 of the old 
Parsi Marriage and Divorce Act of 1865. 
In the body of the plaint it is stated that 
plaintiff will, in the further alternative, ask 
for a decree for judicial separation; but 
there is no prayer for judicial separation. 
The written statement was putin by the 
wifé through her father as guardian ad 
litem, and the issues were settled in 
Chambers in the ordinary course. The 
plaint was admitted by me provisionally, 
as I felt some doubt at the time about the 
suit being maintainable. “Two issues were 
tried as preliminary issues, namely issue 
No. (2) whether the plaint discloses any 
cause of action as regards the reliefs for 
nullity and judicial separation, and (3) 
whether the claim made and all the reliefs 
sought in the suit are barred by the law of 
limitation. ` 

The plaintiff has made three claims in 
the ‘plaint, but he prays only for dissolution 
of the marriage, or in the alternative for 


PHIROZE BOMANSHAW t. SHIRINBAI PHIROZE (BOM.) 


17310 


a declaration of nullity. With regard to 
the prayer for dissolution of marriage,. 
the approp-iate provision in the Act of 
1936.is s. 32 (b, under which it is pro- 
vided that the plaintiff may sue the def- 
endant for divorge on the ground that the 
defendant at the time of the marriage was 
of unsound mind and bas been habitual- 
ly soup tothe date of the suit: provided 
that divorce shall not be granted on this 
ground, unless the plaintiff (1) was ignorant ,. 
of the fact at the time of the marriage, 
and (2) has filed the suit within three years 
from the date of the marriage. The con- 
ditions lid , down in the proviso are 
cumulative, so that before the suit can 
lie, plaintiff must show that he Was igno- 
rant of his wife's unsoundness of mind at 
the date of the marriage, and secondly, 
that the suit has been brought within 
three years, not from the date of | his 
knowledge of the wife's unsouadness of 
mind, but within three years from the 
date of the marriage. The defendant has 
put in a written statement denying that 


"she was of unsound mind at the date of her 


marriage, or that even if she was, the 
plaintiff was ignorant of it, Assuming 
even that under the first condition the . 
plaintiff was so ignorant, the second condi- 
tion is clearly against the plaintiff, for the 
suit is filed morexthan three years after 
the date of the marriage, the parties 
having been married in 1925. It is 

admitted that the plaintiff can sue. only 
for divorce on the ground of his wife's 

unsoundness of mind under the new Act . 
of 1936, and I do not understand how it 

can be argued that only the first part of 
s. 32 (b) applies, and that the proviso does 
not apply in this case. Under s. 27 of the. 
old Act, the only relief which the plaintiff 
could claim on the ground of his wife's _ 
unsoundness of mind was a declaration, 
that the marriage was null and void upon 

proof that the lunacy or habitual un- 

soundness of mind existed atthe time of 

the marriage and was continuous. That 

relief is now done away with under the new. 
Act which only gives to the plaintiff the | 
right to have the marriage dissolved on the. | 
ground of unsoundness of mind, provided 

the suitis brought within three years from 

the date of the marriage.. The claim for 

dissolution of the marriage is, therefore, 
time-barred. 

The alternative prayer is to have the 
marriage declared null and void. As I 
have said before, the plaintiff cannot ask 
for that relief on the ground of his wife's 
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unsoundness of mind under the new Act. 
Counsel for the - plaintiff thereupon argued 
that ke could fall back upon the provi- 
sions of s. 27 of the old Act. Under the 
old Act also there was a proviso that no 
suit could be brought under s. 27 if the 
plaintiff should at the time of the marriage 
have known that the respondent was a 
lunatic or of habitually unsound mind. 
Assuming again that the plaintiff did not 
know of such unsoundness at the date of the 
mairiage, two questions still arise : (a) 
whether the old 8.27 can now apply, and 
(b) even if it does, whether the suit is 
barred b? limitation. Under s. 53 of the 


+ new Act, the old Act of 1865 is entirely 


> repealed. It is laid down inter alia in 
s. 52 of the new Act that the provisiors of 
the Act shall apply to all suits to which 
the same are applicable, whether the 
circumstances relied on occurred before or 
after the passing of the Act. The circum- 
: stances relied on by the plaintiff are: (1) that 
he and his wife were married in 1925, (2) 
that she was then of unsound mind, and 
(3) that her unsoundness of mind has con- 
tinued up to the date of the suit. The 
suit was filed in December 1936, after the 
“new Act was passed. If any cause of 
action can be based on these circumstances, 
it can be only for dissolution ot the 
marriage under s. 32 (b), as the provisions 
of s.32(b) would apply to these circum- 
stances by virtue of s. 52 of the Act. 
‘ Counsel, however, contended that the plaint- 
- - iff could also sue for a declaration of nullity, 
~- and he relied ons. 6 (e), General Clauses 
- Actof 1897. It is provided by s. 6 that 
where the General Clauses Act or any Act 
of the Governor-General in Council or 
Regulation made after the commencement 
of the General Clauses Act repeals any 
enactment hitherto made, then unless a 
different intention appears, the repeal 
shall not affect any right which accrued to 
the plaintiff under the enactment so re- 
pealed. It was, therefore, argued that the 
plaintif’s right to sue for nullity on the 
~ ground of his wife's unsoundness of mind 
under the old Act of 1863 was not affected 
by thenew Act of 1936. The provisions 
of s. 6, General Clauses Act, are, however, 
subject to the appearance of a different 
intention. That intention must be gathered 
from the words of s. 52 of the new Act. 
‘Section.52 is not very happily worded, hut 
if seems to me that the provisions-of the 
new Act will apply to this suit, though the 
circumstances relied on by the plaintiff 
occurred before the passing of the Act. In 
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my opinion the Legislature has done away 
with the relief of declaration of nullity of 
marriage on the groundof unsoundness of 
mind, and substituted in its place the relief 
of dissolution of marriage provided the two 
conditions laid down in the proviso to s. 32 
(b) are fulfilled. It might be a hardship 
upon the plaintiff that his right of action 
should now be barred, and that he should 
be prevented from proving after more than 
three years from tre date of the marriage 
that his wifo was of unsound mind at 
the date of ihe marriage and was habitually 
so up to the date of the suit; but be 
is bimself to blame for this result by not 
having taken the proper proceedings. in 
time. 

According to para. 8 of the plaint, the 
defendant's father requested the plaintiff 
in February 1928 to take custody of the 
child of the marriage as the defendant was 
unable to Jook after her owing to her 
mental unsoundness, and the plaintiff 
accordingly did so. If he did not know of 
such unsoundness at the date of his mar- 
riage, he certainly knew ofit in February 
1928; and as that unssundness was con- 
tinuous, he could have bought his suit 
under the old Act for a declaraticn of 
nullity. A question was raised whether, 
under s. 27 of the old Act, a suit filed more 
than six years after the cause of action 
arose would have been barred under 
Art. 120, Limitation Act. Ovunsel rélied, on 
the judgment of the Appeal Court, in 
Bai Shirinbai v. Kharshedji (1) in which 
Art. 120 was applied in a suit for declara- 
tion of nullity of marriage on the ground 


-of the marriage being an infant marriage, 


There was no time-limit fora suit under 
s. 27 of the old Act. It was provided under 
s. 32 of the old Act that in a suit for 
divorce or judicial separation the Ccurt 
has to be satistied that there has been no 
unnecessary or improper delay in the 
institution of the suit. That provision did 
not. apply to a suit for a declaration of 
nullity of marriage on the grcund.of un- 
soundness of mind under s. 27. Does it, 
therefore, follow that such a suit under 
the old Act could have been brought at 
any time after the husband came to know 
of his wife's unsoundness of mind, provided 
that he did not know ofit at the date of 
the marriage? There is considerable force 
in the contention raised by the defendant's 
Counsel that such a suit, under the old 
Act, would be governed by the provisions 


(1) 22 B 430. 
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of the Limitation Act which applies to all 
suits generally, unless any kind of suit is 
particularly exempted from its provisions. 
It is not, however, necessary to pursue 
this point any further, because [ have 
already said that s.27 of the old Act does 
not apply to the facts stated in the case, 
and it is, therefore, an entirely academic 
question for the Court to consider within 
what time a suit under s. 27 could have 
been brougtt. In my opinion the suit, in 
so far asit prays for dissolution of mar- 
riage, is barred under s. 32 (b) of the new 
Act, and in so far as it claims a declara- 
tion of nullity of martiage, it is not main- 
tainable. i : eer 

The last relief claimed is one for judicial 
separation. There is no prayer to that 
effect. Counsel for the plaintiff argued 
that no prayer was Necessary, nor was 
even any amendment of the plaint neces- 
sary, if the Court could on the evidence 
come to the conclusion that the plaintiff 
had made out a case for judicial separa- 
tion. He relied on the provisions of O. VII, 
r. 7, Civil Procedure Code. In my opinion 
-. that rule does not cover this ease at all. 
All that is there provided is that itis no 
longer necessary for a plaintiff specifically to 
claim a general relief in a suit, the relief 
which is described as “such further and 
other relief as the nature of the case may 
- require’. A relief claiming judicial separa- 
tion is mot a general relief. It was open, 
however, to the plaintiff to have applied 
“for an amendment of the plaint, and I 
would have been willing to entertain the 
application, if I was of opinion that the 
claim for judicial separation could now be 
entertained. Under s.34of the new Act, 
there are four grounds on which any 
married person can under the Act sue for 
judicial separation, namely (a) on any of 
the grounds on which the plaintiff could 
have filed a suit for divorce, or (b) on the 
ground that the defendant had been guilty 
of such cruelty to the plaintiff and/or the 
children of the marriage as to render it 
in the judgment of the Court improper to 
compel him to live with her, or (e) on 
the ground thatthe defendant had used 
. such personal violence as also to render 
it improper for husband and wife to live 
together, or (d) the defendant had behaved 
in such a way towards the plaintiff as also 
to render it in the judgment of the Court 
improper. for them to live together. In 
the first place none of these grounds is 
alleged in the plaint. Assuming, however, 
that on an amendment of the plaint the 
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plaintiff had asked for judicial separation 
on the ground on which he asks for divorce, 
namely thatthe defendant at the time of 
the marriage was of unsound mind and 
had been habitually so up to the date of 
the suit, the suit fur judicial separation 
would have been barred under the proviso 
tos. 32 (b). Ido not think that itis open 
to the plaintiff to rely in respect of his 
claim for judicial separation on a portion 
only of s. 32(b) and ignore the proviso. 
If the plaintiff was entitled to sue for 
judicial separation on the ground laid down 
ins. 32 (b) of the new Act, the entire 
provision would be applicable, and as the 
suit was filed more than three years from 
the date of the marriage, the relief for 
judicial separation would also be barred. 
Even if the proviso did not apply, the 
plaintiff would still have to show under 
s. 35 that he had filed a suit for judicial 
separation without unnecessary or improper 
delay, and the delay after 1928, when, 
as stated inthe plaint, the plaintiff knew 
of his wife’s mental unsoundness, cannot 
be considered ejther necessary or proper 
for the filing of the suit. In any event, 
therefore, the suit for judicial separation 
would have been barred, and I thought it 
unnecessary to consider the question of an 
amendment. 

In the result, issue No. 2 must be decided 
inthe negative, and issue No. 3 in the 


affirmative. The suit must, therefore, be 
disinissed with costs. Plaintiff to pay 
the defendant’s costs.of the suit taxed 


as between .party and party on the 
Original Side scale on the footing of one 
Oounsel being employed for the trial of these 
issues. 


D. : f Suit dismissed, 


CALCUTTA HIGH COURT. 
Civil Rule No. 351 of 1936 
March 17. 1937 ; 

S. K.GHosE AND Patterson, JJ. - 
JOTIS CHANDRA BIS WAS anp ANOTHER 
—PETITIONEES 

versus . 
JADU NATH SIKDAR AND oTuERs 
—Opposite PARTIES 

Bengal Tenancy Act (VIII of 1885), s. 26-F' (2)— 
“Making”, whether means "filing" —Application for 
pre-emption—Deposit made on following day — Ap- 
plication brought to notice of Court after deposit— 
Application and deposit both made within two months 
of service of notice—Application heldin order. 

The expression “time of making" the application 
in sub-s. (2),8. 26-F, Bengal Tenancy Act, must be 
given a liberal interpretation. The expression does 
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not mean “filing” but refers to some time when the 
application is brought to the notice of the Court 
which has power to dismiss. Therefore the point of 
time is not thetime at which the application is 
presented to some officer of the Court, but it is the 
point of time at which the application is brought to 
the notice of the Court. Where, therefore a pre- 
emption application was made on a certain day and 
the deposit on the next day and the application was 
brought tothe notice of the Court after the deposit 
both the application and the deposit being within 
two months of the service of the notice : 

Held,that the application was quitein order. 
Girish Chandra v. Jadavpur Estate, Ltd. (3), dissent- 
` ed from. Sidheswarit Prosad Roy Chowdhury v. 
Gendu Mia (1), Jatindra Kumar v. Chandra Kumar 
(2), Radhika Lal v, Satis Chandra (4) and Abdul Hat 
v. Abdur Rahman (5), relied on. 


U. R.drom an order of the Second Court 
Munsif, Kustia, dated December 7, 1935. 

Messrs. Brojendra Nath Chatterji and 
Satindra Nath Roy Chowdhury, for the 
Petitioners. 


Messrs. Radha Benode Pal and Hoiiram 
Deka, for the Opposite Parties. 

S. K. Ghosh, J.—This Rule arises out of an 
application for pre-emption under s. 26 (F), 
Bengal Tenency Act. Tue petitioners are 
co-sharer landlords in respect of the tenure. 
The opposite parties Nos. l and 2 purchas- 
ed the land of a raiyati holding under 
that tenure and notice of the transfer was 
served by post on petitioner No, 1 and 
opposite party No. 2 on July 8, 1935. 
According to the case made in the peti- 
tion, on July 25, 1935, the petitioners’ 
Pleader went to Court with the application 
for pre-emption to be filed on behalf of 
the petitioners and chalans and the neces- 
sary amount of Rs. 77 to be deposited 
on account of the price and the landlord's 
transfer-fee. It is further stated that the 
said application was filed in Court on 
July 25, and the chalans were filed before 
the Sheristadar, but for want of time the 
chalans were not passed on the same date 
and were passed on the next date, that 
is, July 20, when the necessary amount 
was deposited. ‘The application itself was 
registered on July 27, and notices were 
ordered to be issued on the opposite parties. 
Thereafter adjournments were granted 
for various reasons. Finally the matter 
came up for hearing on December 7, 1935. 
On that date the Munsif passed the order 
dismissing the petitioners’. application for 
pre-emption on the ground that, as the de- 
posit was made on July 26, and the ap- 
plication was filed on tLe 25th, the petitioners 
were not entitled to any relief. Against 
that order the present Rule has been obtain- 


The stamp on the application sows that 
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it was filed in Court on July 25. The 
chalan foc Ks. 77 was passed by the 
Sheristedar on July 2v. Then there 
is an order of the Munsif daed July 
26: “Put up after the receipt of chalan.“ 
Then the orcer of the Munsif dated 27th, 
is “Chalan received. Register’. On behalf 
of the petitioners it is pointed out that 
in this case the Court accepted the money, 
issued notices, etc, and then after five 
months proceeded to dismiss the applica- 
tion. Under s. 26 F, sub-s. (1), cl (d) 
the petitioner would ba entitled to apply 
within two months of the service of notice, 
Consequently if the application has been 
dismissed for want of deposit, then and 
there, the petitioner would have had 
ample time within which he could have 
filed another application after making the 
deposit. Under sub-s. (2) “tue application 
shall be dismissed unless such landlord 
at the time of making it deposits in Uourt 
the amount”, etc. It is contended forthe 
petitioners that the expression ‘making’ 
does not mean filing, but that it refers 
to some time when the application is 
brought to the notice of tne presiding 
officer of the Court who has power to dismiss. 
This is the point to be decided in this 
Kule. Our attention has been drawn to 
certain decisions and it would appear that 
to some extent tnere is conflict of judicial 
opinion. In Sidheswart Prosid Roy Chow- 
dhury Vv. Gendu Mia (1) the deposit contem- 
plated by 8. 26-F (2) was made on the date 
following that of the application, but both 
the application and the deposit were within 
the period of two months of the service 
of notice. D. N. Mitter, J. tsok the view 
that s. 26-F should be construed liberally, 
the intention of the Legislature being that 
the deposit should be made within two 
months from the date of notice. In that 
view he held that the application and 
the deposit were in order. In Jatindra 
Kumarv. Chandra Kumar (2) the applica- 
tion was filed on a certain date and along 
with it chalans for the deposit of the 
money required were filed, but the chalans 
were passed and the deposit of the money 
was made on a subsequent date. Mallik, 
J. held that the application was in order, 
He remarked : 

“The landlords in the circumstances did all 
that they had under the law to do and if they 
did all that they had to do towards making a 


deposit, what they actually did on the date when 
the applications were filed was, in. my judgment 


(1) 61 O LJ 27, 
(2)38 CW N 616; 153 Ind, Oas, 509; A IR 1954 Cal, 
661; 7 R O 374. 
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a deposit that was contemplated by the law to 
have been made by the applicants.” 

A-contrary note was struck in Girish 
Chandra v. Jadavpur Estate, Ltd. (3) which 
was befcre a Division Bench presided 
over by Guha and Bartley, JJ. It appears 
that in that case the application was filed on 
August 28, 1933, the chalan for the amount 
required was filed on the following date. 
The judgment cf the Court was that such dee 
posit, even though within two months from 
the date of the receipt of notice by the land- 
lord, will not save the application. It was 
remarked : 

“The law is imperative on the point, and expressly 
provides for the dismissal of the application for 
pre-emption, unless at the time of making the 
application, the deposit as required by s. 26-F (2), 
Bengal Tenency Act, is made by the applicant.” 

It is contended by Dr. Pal for the opposite 
| parties that we must ‘either follow this 
ruling or refer the matter to a Full Bench. 
After giving the matter due consideration, 
we are of opinion that it isnot necessary 
. to follow either course. It seems from the 
` judgment in this case that the Court was 
not considering a possible distinction be- 
tween “filing” and “making” an applica- 
tion. The view of D. N. Mitter, J. in the 
case in Sidheswari Prosal Roy Chowdhury 
v. Gendu Mia (1), was not brought to the 
notice of the Court. But the decision of 
` Mallik, J. in Jatindra Kumar v. Chandra 
` Kumar (2) was distinguished on the ground 
that in the latter case the application 
was accompanied by the chalans for the 
deposit to be made. In the view taken 
“by the Court, however, we donot see how 
‘such distinction can be made, because as 
a matter of fact inthe case before Mallik, J. 
the deposit was actually made sometime 
“ later and this fact did not create any 
impression on Mallik, J. The latter took 
the same view as was favoured by D. 
Mitter, J. in Sidheswarit Prosad Roy 
Chowdhury v. Gendu Mia (1). On the con- 
trary the decision which was actually 
` given in the case in Girish Chandra v. 
Jadavpur Estate, Ltd. (3) is in conflict 
with the decision in Jatindra Kumar v. 
Chandra Kumar (2), which was sought to 


‘be distinguished. The authority of the. 


decision in Girish Chandra v. Jadavpur 
Estate, Ltd. (3), is further weakened by 
the decision of Guha, J. in two other 
. cases, namely in Radhika Lal v. Satis 
| Ghandra (4) and Abdul Hat v. Abdur 


(3) 39 C W N 232; 156 Ind. Cas. 413; A I R1935 Cal. 
389; 60 C L J 576; 7 RC 707, 

(4) 39 O W N 1300; 168 Ind. Oas. 348; 61 CL J 299; 
62-0 937; 8 R O 805, 
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Rohman 5), in both these cases the deposit 
fell short, but the applicant was allowed 
time to remedy that defect by making 
another dep-sit, The effect of these decisions, 
therefore, favours the view that the ex- 
pression “time of making” the applica- 
tion in sub-s. (2), s. 26-F must be given 
a liberal interpretation. Dr. Pal for the 
opposites parties has contended that the 
expression “apply” in cl. (d), subs. (1) 
and the expression “at the time of mak- 
ing it” in sub-s. (2), s. 26-F ‘must refer 
to the same point of time, that is, the 
date when the application is presented to 


“some officer of the Court. 


We are not now considering eff. (d), sub- 
s. (l) but we are of opinion that it is 
necessary to hold that the point of time in 
the two cases must be thesame. In sub-g. 
(7) proceedings in ejectment will be deemed 
to have commenced at the -date on which 
the landlord applied to the Court under 
sub-s. (1). But the matter in -sub-s. (2) 
is not the same, because there the land-. 
lord is to make the application before an 
authority who has power to dismiss and 
that must be the presiding officer of the 
Court. Dr. Pal has referred to s. ‘141, 
Civil Precedure Code, and contended that 
proceedings on an application under 
s. 26-F must be in the nature of filing a 
plaint in a suit. Order IV, r. 1 of the Code 
prescribes that a suit shall be instituted 
by presenting a plaint to the Court or 
to such officer as it appoints in its behalf. 
Our attention has been drawn to -the 
Courts Civil Rules and Circular Orders, 
Ohap. IJ, Vol. I, p. 18, which lave down 
that an order appointing an officer to 
receive a plaint must be in writing. Dr. 
Pal has also referred to s. .3, Limi- 
tation Act, which enacts that. every 
suit instituted, appeal preferred and an 
application made after the period of limita- 
tion shall be dismissed. As regards the 
institution of suit I have already referred 
to-O. IV, r. 1. In the case of an appeal 
being preferred, the procedure is prescribed 
by O. XLI, r. 1, which shows among 
other things the memorandum of appeal 
shall be presented to the Court or to 
such officer as it appoints in its “behalf. 
But as to the making of an application, 
there is no provision in the Code of a. 
similar nature. Also there is no rule in 
the Courts Rules and Circular Orders to 
the effect that an application may be 
made by presenting it to an officer of 


na UN N64; A I R 1935 Cal. 258; 60 CLJ 


the Court duly authorized in that behalf. 
Our attention has been drawn to r. 31, 
p. 8 of the G. R. andO. O, which merely 
indicates that petitions can be disposed 
of by an order passed in Court as soon as 
they are filed. We think it hardly likely 
that it could hava been the intention of 
the Legislature that an application of this 
nature which was liable to be dismissed, 
unless the landlord at the time of making 
it deposits in Court the necessary amount, 
would be dismissed long after the date of 
filing it. As D. N. Mitter, J. remarked 
in the case in Sidheswari Prosad Roy 
Chowdhury v. Gendu Mia (1). 

“What the Legislature apparently intended was 
that the landlord would be entitled to claim his 
right of pre-emption within two months of the service 
of notice issued under s. 26-C, Bengal Tenancy 
Act, provided the application is accompanied with 
the necessary deposit referred to in cl. 2. It 
would be unreasonable and indeed too harsh to 
hold that because the deposit was made a day 
later, although the application made on February 
15, would be in time, still his application would 
be liable to be dismissed.” 


Sub-section (2) says that the application 
shall be dismissed unless the deposit is 
made “at the time of making the applica- 
tion”. The wording of the section is perhaps 
not happy and, if the words used are 
taken'as meaning that the application 
and the deposit should be made simul- 
taneously, that would amount to an absurdity. 
As Dr. Pal has said, the meaning is that 
the deposit is to be made at or before 
the time of making application. But in 


any case the application must be brought 


to the notice of-the Court which has 
power to dismiss. Therefore’ the point of 
time is not the time at which the appli- 
cation is presen‘ed to some officer of the 
Court, butit is the point of time at waich 
the application is brought to the noticé 
of the Court. In the present case it was not 
brought to the notice of the Court until 
July. 26, when the deposit had been made, 
if not the 27th when the application was 
ordered to be registered. [n that view, 
therefore, the application is in order. The. 
order ‘complained against must be reversed 
and the application must be sent down to 
the lower Court for consideration on the 
merits. “The Rule is made absolute accord- 
ingly with costs, hearing fee being assessed 


at three gold mohurs. Future costs to 
abide the result. 

Patterson, J.—l agree. 

N, Rule made absolute. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Revision Application No. 154 of 1934 
September 10, 1937 
Roronanp, AG. J. O. anp Logo, J. 
HARNAMSING JAWHERSING— 
APPLICANT 
LETSUS 
PARSRAM LALCHAND—OPPONENT 

Arbitration Act (IX of 1899)—Member of firm of 
architects holding inquiry as to cost of work done in 
case of dispute between owner and contractor —Such 
member, if subject to Act. i h 

When amember of the firm of the architects is 
holding an inquiry as to tie cost of a piece of work 
done in case of a dispute between the contractor and 
the owners he is acting in his capacity ay an arbi- 
trator andis subject tothe provisions of the Arbi- 
tration Act. i 

O. Rev. App. from the judgment of the 
Judge, Small Cause Court, dated August 7, 
1935. 

Mr. Dipchand Chandumal, for the Appli- 
cant. l 

Mr. Srikishendas 
Opponent. ; n 

Rupchand, Ag. J. C.—This revision 
application arises out of a suit filed by: 
the plaintiff-applicant against the defens 
dant-opponent for recovery of a sum of 
Rs. 2,000 said to be due to him in respect 
of a building contrict. The learned Judge 
of the Court of Small Causes has dismissed: 
the plaintiff's suit. He has now come to us 
in revision. Olauses 3 and 6 of the agree- 
ment between the parties require considera 
tion. Thepertinent parts of these clauses 
are as follows : 

“Qlause 3... asana . Should any of tha materials used 
inthe workmanship appear to the architects or 
owner to beinferior, the contractor shall be bound 
if asked by them to remove, alter, rectify or 
replace the same at contractor's risk andcost and 
in this respect the decision of the architect shall be 
final and binding against the contractor, Should 
he fail todo so, the owner or the architects shall 
be at full liberty to get the samedone at the con- 
tractor's risk and cost.” 

And Olause 6 reads : 

“In all disputes of whatever nature arising out of 
this contract, the decisiun of the architects should 
be final and binding against both the parties.” 


It appears that the architects employed 
by the defendant were not satisfied with 
the work carried on by the plaintif. They 
asked him to re-do certain work, particu- 
larly to repaint all the doors and windows. 
The plaintiff refused to do so and the work 
was carried out by the defendant ac the 
risk and cost of the plaintiff. The plaintiff 
had also not supplied certain articles, 
These articles were likewise supplied on 
account of the plaintiff. The architects, 
prepared their final bill which shows that 


H. Lulla, for the 
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according to the contract rate a sum of 
Rs. 8,88:-13-0 was due to the plaintiff, and 
from this sum they deducted Rs. 667-11-0 
for re-doing bad work and supplying 
articles which had not been supplied by 
the plaintiff. The chief items are: (a) 
removing bad paint and re-doing the same 
for all the upper floors woodwork at the 
rate of Rs. 4 per 100 square feet : Rs. 573 ; 
(b) plain panes of glasses put by owner 
on behalf of contractor at the rate of 
Re. 1-8-0 per dozen : Rs. 54. 


The other items are small items and 
Mr. Deepchand has said that he confines 
the plaintiff's claim to these two items only. 
Now it was contended on behalf of the 
defendant in the Court below that the 
certificate of the architects was final and 
that the plaintiff could not therefore dis: 
pute the correctness of these items. The 
learned Judge gave effect to that contention, 
and allowed full credit to the defendant 
for both these items. We are afraid the 
learned Judge was wrong in doing so. He 
does not appear to have applied his mind 
carefully to cls. 3 and 6 of the agreement 
referred to above. There is a distinction 
between the power of the architects under 
el. 3 of the agreement to reject bad work 
“and the right of the defendant to claim the 
amounts spent by him for replacing such 
bad work. Although the decision of the 
architects that certain work should be 
replaced may be final under el. 3, it does not 
follow that the decision that a certain 
amount is dueto the defendant for replac- 
| ing such work is likewise final under the 
same clause. Such a decision could only 
be given by a member of the firm of the 
architectsin his capacity as an arbitrator 
under cl. 6 of the agreement, and he could 
do that only after holding an enquiry as 
an arbitrator. And that has not been done. 
No date of hearing was fixed, and no oppor- 
tunity afforded to the plaintiff of either 
examining the defendant or adducing 
evidence to disprove the amount debited 
to him. In para. 595 of Halsbury’s Laws 
of England, Vol. 3, Hailsham Edition, it is 
said : 

“In cases where the architect or engineer who 
hasto give acertificate of approvalof the work 
done is also the person designed to act as arbitrator 
in case of disputes, it is very important to distin- 
guish between his duties and powers in his capacity 
as a certifier from thosein his capacity as arbitra- 
tor. It must also be observed that he may be acting 
in regard tothe same matter at one time in the 
one capacity and at another time in the other. 
When the architect or engineer is acting in his 
capacity as certifier, the provisions of the Arbitra- 
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tion Act, 1889, do not apply while when he is acting 
in his capacity as arbitrator, they do.” DAS 
Is would, therefore, appear that when a 
member of the firm of the architects -was 
holdingan inquiry as to the cost of removal 
and replacement of the paint and the cost 
of supplying panes by the defendant, he 
was.acting in his capacity as an arbitrator 
and was subject to the provisions of the 
Arbitration Act. Mr. Lulla has drawn our 
attention to the passage appearing at p. 506 
of Hudson on Building Contracts, Edition 6, 
where it is said : E aa 
“Arbitrators may, it is submitted, decide without 
formally examining witnesses or hearing evidence 
in cases where: (1) they ure employed to decide 
owing to and by the exercise of their skill and 
knowledge of the subject; or (2) there is in the 
agreement to refer an apparent intention that they: 
should not hear witnesses ; or (3) there are no facts 
which should be inquired into beyond those which 
are within the skill and knowledge of the arbi- 
trators inthe particular subject ; or .4) the parties 
do not ask fora hearing or tender-any evidence.” 
He hascontended that in this case there 
was no obligation upon the member of the 
firm of architects who gave the certificate 
to examine any witnesses. He had know- 
ledge of the work which was re-done and 
panes of glass supplied and of the rates 
prevailing in the market for such work 
and the glass panes and there isno evi- 
dence that the parties asked for a hearing 
or tendered evidence. But that is begging 
the question. If the certified architects ha 
purported to act as an arbitrator and had 
given notice in that behalf, and no hearing 
was asked for or evidence tendered, a good 
deal might have been said in favour of 
the defendant. With regard to the know- 
ledge of the architect, again, it is sufficient 
to observe that market rates and kinds of 
work differ, and the work of replacing or 
at any rate some part of it was alleged to 
have been done departmentally -by the 
defendants. Without proof as to the rates 
at which the defendant got the work re- 
moved or replaced or materials supplied, 
the certified architects could not allow the 
claim of the defendants in the manner they 
have done. i 


“We think, therefore, the plaintiff is entitl- 
ed to have a re-hearing of the case so far as. 
those two items are concerned. The rest 
of the items in dispute are either matters 
of evidence on which the finding given. 
by the learned Judge below cannot be dis- 
turbed or are matters which fall within 
cl. 3 of the agreement referred to above. 
We accordingly uphold the decision of the 
learned Judge below on all those questions, 
but remand the case to him for taking 
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eVidence for decision on the above two 
items according to law. With. regard to 
costs, it is to be noticed that the plaintiff's 
suit is for Rs. 2,000. His claim for Ks. 1,400 
has already been disallowed. With regard 
to the two items of Rs. 567 and Rs. 54, the 
plaintiff is having the luxury of a remand 
and putting the defendant to the proof 
thereof. Very probably a good portion of 
that amount will be found due to the de- 
fendants. We think under these circum- 
stances the’plaintiff should be made to bear 
the costs of the trial Court and of this 
Court to the extent of the amount disallowed 
and should be allowed costs on the amount, 
ifany, which is decreed in his favour. We 
direct the Court below to pass a decree 
for costs in accordance with the above 
directions after ascertaining what amount, 
if any, is found due to the plaintiff. 

: D . Case remanded. 
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July 9, 1937 
BARLEE AND SEN, JJ. 
NARMADABAL TULSIRAM SHET 
AGARWALE AND oTuERS— DEFENDANTS 
i — APPELLANTS 
versus 
RUPSING BHILA —PLAINTIFR AND ANOTABR 

_ —Derenpant No, 1— RESPONDENTS 

Hindu Law—Partition—Presumption as to division 
of all property—Person alleging contrary—Onus— 
Registration Act (XVI of 1908), s. 49—Partition 
deed unregistered—Admissibility to prove the fact of 
partition. 

‘When a partition is admitted or proved, the pre- 
sumption is that all the property was divided, and 
that a person alleging that family property in the 
exclusive Posssesion of one of the members after the 
partition 18 Joint and is liable to be partitioned, 

8 to prove his case. Kumarappa Chetti v. 
Adatkkalam Chetty (1), referred to, 

Though a partition deed is inadmissible for want 
of registration ‘to prove the terms thereof, yet it is 
admissible to prove the fact of partition in strict 
legal sense of the term. 

. F.C. A. from the decision of the Joint 
First Class Sub-Judge, Jalgaon, in Suit 
No. 46 of 1931. 

Mr. Y. V. Dixit, for the Appellants. 

Fe ae H. B. Gumaste, for the Respondent 

oO. 1. 

_ Sen, J.—These are appeals‘from the de- 
cision of the First Olass Subordinate J udge, 
Jalgaon, in two suits of 1931. In both of 
them the Plaintiff sought a declaration of 
his exclusive title over the lands men- 
tioned in the plaints. Defendant No. 1 in 
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both the suits ıs the plaintiff's brother, and 
defendant No.2 in the two suits are two 
decree-holders who had in execution pro- 
ceeding got attached and put up to sale 
the interest of defendant No. 1 in the plaint 
lands. The learned Subordinate Judge 
raised several issues and gave a declara- 
tion to the plaintiff that he is the sole 
owner of the lands in suit and that defend- 
ant No. 1 has no interest therein whatsoever. 
Of the issues raised by the learned Sub- 
ordinate Judge, only one bas been argued 
tefore us, viz., whether plaintiff proves that 
he is the exclusive owner of the lands in 
suit. On this point the plaintiff relied on 
a receipt, Ex. 37, dated January 3, 1931, 
purporting tohave been passed by defen- 
dant No. lin favour of the plaintiff's father 
Rayabhan. The learned Subordinate Judge 
held, in our opinion correctly, that this 
document, which sets out the details of 
the alleged partition between Rayabhan 
and defendant No. 1, was inadmissible in 
evidence in view of ss. 17 and 49, Registra- 
tion Act, to prove the terms cf the parti- 
tion. He held, again correctly, in our opi- 
nion, that it was admissible in evidence ` 
to prove the fact of partition in the legal 
sense, of the term, and that this document 
being inadmissible to prove the terms of 
the partition, it was not open to the plain- 
tiff to give any oral evidence as regards the 
terms of the partition. The learned Advocate 


. for the appellant has admitted that the 


position as stated above is correct in law. 
Mr. Dixit for the appellant has argued that 
this position must lead to the inference 
that the plaintiff and defendant No. 1 and 
his second brother Tukaram were tenants- 
in-common with their interests only sepa- 
rated. The evidence as to the fact of par- 
tition has been discussed at length hy the 
learned Subordinate Judge. Besides Ex. 37 
there is oral evidence to show that after 
1913 defendant Nu. | never participated iu 
the enjoyment of the plaint lands, that he 
lived separate ` from the plaintiff and 
Tukaram at Vardi, that he purchased a 
land at Vardi for Rs. 3,:00, that he sub- 
sequently sold the land four or five years 
later and that he had been taking loans 
from defendant No. 2 in the two suits. The 
conclusion that has been drawn from all 
this by the learned Subordinate Judge is 
that defendant No. 1 became divided in 
status from the family in 1¥13, and we see 
no reason to take a different view on this 
point. 

We must accordingly regard the fact. of 
the partition between defendant No, 1 on 
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the one hand and the’ plaintiff and their 
-other brother on the other in 1913 as estab- 
lished by the evidence. That being so, I 
think the plaintiff can rely on the propo- 
Bition stated in Mulla’s Hindu Law, Edn. 8, 
at p. 899, that when a partition is admit- 
ted or proved, the presumption is that all 
the property was divided, and that a per- 
son alleging that family property in the 
exclusive possession of one of the members 
after the partition is Joint and is liable to be 
partitioned; has to prove his case Kumar- 
appa Chetti v. Adailkkalam Chetty (1). The 
plaintiff is.now found to be in actual pos- 
session of all the plaint lands and it seems 
to us that he can legitimately claim that 
those lands have come to his share as the 
result of the partition. It isto be noted 
that there was a second partition between 
Tukaram (the third brother) and himself 
ia the year 1928. This has not been denied 
by the defendants. We can, therefore, take 
it that the plaintiff is in possession of the 
plaint lands as the result of the two par- 
titions, as the defendants have not led any 
_evidence to show that any of the plaint 
lands is held by the plaintiff as joint 
family property. There is evidence regard- 
ing some other land at Vardi that it was 
kept joint in order to pay the plaintiff's 
fathers ‘debts, but there is no such evi- 
dence as regards the plaint lands. The 
question of ouster was also discussed but 
we donot think that there is any evidence 
in this case of ouster of defendant No. 1 from 
the plaint lands. We think that the pro- 
position that I have referred to is sufficient, 
once the partition is admitted, to prove, in 
the circumstances- of this case, that the 
plaintiff is holding the lands in his own 
right as the legitimate owner. Though 
this is not exactly the line of reasoning 
followed by the learned Subordinate Judge, 
it confirms his finding and the order that 
he has passed, and we, therefore, do not 
think that we should be. justified in in- 
terfering with it. The appeals are accor- 
dingly dismissed. First Appeal No. 94 of 
1933 is dismissed with costs. No order as 
to costs in First Appeal No. 128 of 1933. 
Barlee, J.—I agree that we must con- 
firm the decision of the learned trial Judge 
though not on the ground of ouster. Ouster 
was not proved. i would like to refer to 
the proposition of law in s. 328 of Sir 
Dinshah Mulla's Hindu Law which is 
based on a Madras case. Mr. Dixit has 
(1) A IR 1932 Mad. 207; 137 Ind. Cas, 616;55 M 


483; 62M LJ 141; 35 L W 35; (1981) M W N 1323; 
Tad. Ral. (1932) Mad. 413. 
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conceded this proposition, but he- distin- 
guishes our present case on the- ground 
that no partition has been proved or could 
be proved and that the most that can be 
proved or has been proved is that there 
was separation in interest in 1913. If this 
be correct, the learned Advocate goes on 
to say, there is the presumption in. his 
favour that all the property of the family 
‘remained undivided and was held there- 
after by the members of the family as 
tenants-in-common. But I cannot agree 
that s. 17, Registration Act, debarred the 
plaintiff from proving that there had been 
a Partition. What he was debarred from 
proving was that any right in any parti- 
cular piece of immovable property had 
been created by means of the document, 
Ex. 37, owing to the fact that it was not 
registered. [ can see no objection to the 
plaintiff being allowed to prove aliunde 
that in fact the parties had made the 
partition of the family property, though 
he could not prove that the lands in suit 
came to him at, that partition. 
D. Appeals dismissed, 


ed 


CALCUTTA HIGH COURT 
Civil Suit No. 1447 of 1931 
February 19, 1937 
MoNarr, J. 
Raja JANAKI NATH ROY— 
PLAINTIFF 
versus ` 
AKSHOY OH. BOSE AND oTHERS— . 
l DEFENDANTS || l i 

Caleutta High Court Rules and Circular Orders, 
Chap. XXVII, r. 36—Scope—Whether deprives pur- 
chaser of any rights he may have aliunde—Terms as 
to payment of interest or warning right to rent up to 
determination of interest—Discretion of Court— Time 
for completion of purchase extended—Purchaser justi- 
fied in objectingto title—Right to rent waived—W he- 
ther should be askedto pay interest, f 

Rule 36, Chap. XXVII, of Calcutta High Court Rules, 
and Circular Orders, deals only with costs of inquiry 
and cannot, by implication, deprive the purchaser of 
any rights that he may have aliunde. 

The latter part of the rule seems to leave the Judge 
an ample discretion as to the terms which may be 
imposed on the purchaser asto the ‘payment of in- 
terest or waiving his right tothe rent up to the time 
when the questionof title is determined. 

Tn an auction sale, there was a dispute as to the 
title to the property. On an enquiry held subsequent- 
ly, the time for the purchaser to complete the pur- 
chase was extended by one month from the date of 
the completion of the enquiry. During the enquiry 
it was shown that ‘the purchaser was justified in 
objecting to thetitle. He also waived his rights to the 
rents : i f 

Held, that in these circumstances it would be in- 
equitable to order the purchaser to pay interest, 
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Messrs. B. C. Ghosh and H. Banerjee, for 
the Auction Purchaser. 

Mr. B. C. Kar, for the Plaintiff (Raja 
Janaki Nath Roy). 

Mr. B. N. Ghosh, 
(Jadunath Roy). 

P. C. Basu, for the Mortgagor (Defend- 
ant). 

Order.—The only question raised on 
this application is whether an auction- 
purchaser shculd or should not pay in- 
terest on the purchase money from the 
date of sale until actual payment. The 
property concerned, 70 Diamond Harbour 
Road, was mortgaged by Akhoy Chandra 
Bose. The mortgagee sued on his security 

. and obtained a preliminary and then a 
final decree and the property was sold on 
February 12,1936, and bought by the 
applicant Radha Nath Roy. The property 
was alleged to be free from encumbrances 
but, on the date of sale, notice of a charge 
in his favour was sent out by the attorneys 
for Inder Chand Kezriwal who contended 
that he was a prior mortgagee. The pur- 
chaser then applied for an enquiry into 
titlé and the matter was referred to the 
Registrar for enquiry and report. The 
order of reference provided that the time 
for the purchaser to complete the purchase 
be extended by one month from the date 
of the completion of the enquiry and the 
questions of costs and interest were re- 
served. In the course of the reference 
Inder Chand Kezriwal was found to bea 
puisne mortgagee and stated that he 
claimed no interest in the property except 
the right of marshalling the sale proceeds 
and he undertook to get back the title 
deeds of the premises and to make them 
over to the auction-purchaser. On the 
faith of such disclaimer and undertaking, 
the parties agreed that a good title had 
béen made out. The report has been con- 
firmed by affluxion of time and the ques- 
tion of costs has been decided by this 
Court and cannot now be re-opened. The 
only question outstanding is whether the 
auction-purchaser has to pay interest, and 
from what date, and if so, whether he is 
entitled to rents and profits. 

The purchaser has expressed his willing- 
ness to pay the purchase money forthwith, 
but he points out that he is only to pay 
on getting a perfect title and that under 
the terms of the report the title was 
acceptable only on receipt of the title 
deed and the title deeds have not yet 
been handed over to him. The application 
is opposed on the ground that under the 


for the Defendant 


- JANAKI NATH Roy v. AKSHOY CH. Bose (CAL,) 
Conditions of sale the purchase money is 
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payable within 40 days from the day of 
sale and that the purchaser is liable for 
interest from the end of 40 days from the 
day of the sale—or suth further time as 
may be allowed by a Judge—to the day 
on which the same is actually paid. ‘The 
mortgagor contends that this condition 
is paremptory and that interest is payable 
from ihe end of 40 days from the day of 
sale. This argument fails to take into 
consideration the words “or such further 
time as may be allowed by a Judge” and 
the order of March 24, 1936, extended 
the time to complete the purchase by one 
month from the date of the completion of 
the enquiry. Reference is also made to 
Chap. XXVII, of the Rules and Orders. 
Rule 35 provides for an enquiry where the 
title is in dispute. Rule 36 provides that 
where the title is found to be good on 
grounds not appearing on the abstract the 
purchaser unless otherwise ordered shall be 
entitled to the costs of the enquiry. This 
rule deals only with such costs, and cannot, 
in my view, by implication, as is suggested, 
deprive the purchaser of any rights that 
he may have aliunde. Rule 38 provides: 

“After a sale has been made the purchaser may, 
where prepared to accept the title, apply for leave 
to pay the balance of the purchase money into 
Court to the credit of the suit, or he may, where not 
prepared to accept the title, apply for leave to pay 
such balance into Court without prejudiceto any 
question as to the title tothe property .......” 

It is contended that the purchaser is 
bound if he questions the title to pay the 
purchase money into Court and that only 
thus can he avoid payment of the interest. 
But the latter part of the rule seems to 
tne to leave the Judge an ample discretion 
as to the terms which may be imposed 
on the purchaser as to the payment of 
interest or waiving his right to the rent 
up tothe time when the question of title 
is determined. The order of March 24, 
extended the time for completion of the 
purchase and left over for farther con- 
sideration the question of interest.. The 
result of the enquiry shows that the pur- 
chaser was justified in objecting to the 
title. He waives his right to the renis 
and it would obviously be inequitable that 
he should be called upon to pay interest. 
He has expressed his willingness to pay 
the purchase money by the 20th instant 
although the puisne mortgagee has not 
yet honoured the undertaking on which 
the acceptance of the title depended. I 
hold that no interest is payable provided 
that the purchase money is paid by the 
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20th. instant, There will be no order as 
to costs of this application. 
D. i Order accordingly. 





RANGOON HIGH COURT 
Civil Revisions Nos. £35 and 436 of 1936 
ete March 22, 1937 
Moseny, J. 
M.D. RAMAN—Appiioant 


f $ Versus 
R.M. NAGU MUDALIAR—Opposits 
Party 

Contract—Breach of—Penalty—Lease entitling 
lessee to make alteration subject to replacing them 
Deposit of money as security for 
terms and rent—Deposit to be forfeited on breach— 
Clause of forfeiture held not stipulated penalty— 
Breach occurring--Suit for damages—Credit must be 
given for deposit forfeited. 

ere a lease provides thatthe lessee shall be 

entitled to make alterations onthe premises, subject 
to replacing them and as security for replacing the 
alterations and rent, shall deposit certain amount 
which would be liable to be forfeited in case of 
non-observance of the terms, the clause relating to 
forfeiture does not amount toa stipulated penalty, 
In case of breach, ina suit by the other party for 
damages, credit for the amount forfeited must be 
given, Only the difference between the actual loss 
and the amount forfeited can be recovered. There 
is no difference between a suit for damages for 
breach ofcontract anda suit merely for value of 
damages caused. Vellore Talug Board v, Gopalasami 
Naidu (3), followed. 


C. R. from the decree of the Small Cause 
Court, Rangoon, dated November 30, 1936. 

Mr. E. Maung II, for the Applicant. 

Mr. F. S. Doctor, for the Opposite Party. 
l Order.—The plaintiff-respondent, Muda- 
liar, let certain premises to the defendant- 
applicant in revision, M. D. Raman, for 
three ‘years at a rental of Rs. 50 per men- 
sem. The premises were to be used for a 
toddy shop, and had to be altered by the 
lessee for that purp.se. The lease (Bx. A), 
contains certain conditions, amongst others: 

“2. That the lessee shall remove the partitions 
subject to replacing them as they stood before ; 
3. that in the security for replacing of the altera- 
tions and in deposit of the rent the lessee deposits 
Rs. 500, i. e., Rs. 300 for the former and Rs, 200 for 
the latter purpose. 15, that the sum of Rs. 500 
should be refunded subject to the lessee maintain- 
ing the conditions of this lease, which, otherwise, 
shall stand forfeited for loss owing to the non- 
observance of the terms of the lease; and 19, that 
if the lessee shall fail to deliver possession of the 
lease property, complete as itstood within 30 days 


from expiry of the lease, the deposited 
Rs. 500 shall stand forfeited.” aca cae 


The lease was terminated as the lessee 
gave up the toddy shop, which was trans- 
ferred to another. In Suit No. 11106 of 
1935 of tre Small Cause Court, Rangocn, 
the landlord sued in his original plaint for 


M. D. RAMAN v. È. M. NAGU MUDALIAR (RANG.) 


observance of. 


11310 


Rs. 700, Rs, £00, the value of timber rèêmov” 
ed for alterations under the agreement and 
Rs. 200 for unauthorized reniovals. Para- 
graph 4 of the pla‘nt prayed leave to re~ 
serve the right to sue laterin respect of © 
the cliuse in the lease binding the lessee 

to restore the building to its original con- 
dition. It was ordered that the plaint be 
amended so as to distingnish between the 
authorized and unauthorized removals more 
clearly. The amended plaint is again for- 
the value of the timber refnoved, but 
omits any prayer for leave to file a further 

suit. Thelearned Chief Judge of the Small 
Cause Court held rightly thatthe clause. 
in the lease relating to the forfeiture of 

the Rs. 500 was not a stipulated penalty 

(s. 74, Contract Act), on the authority in: 
Singer Sewing Machine Co. v. Maung Tin 

(1) and Manian Patter v. Madras Railway 

Co. (2), and held that the claimant's suit 

was quite apart from and wholly uncone 

nected with the deposit. It was held that, 
Rs 500 was not an unreasonable amount 

to be forfeited. Tte learned Judge award- 

ed Rs. 350 for the authorized and Rs. 200 

for the unauthorized removals. It is clear 

from his judgment that he was allowing 

not merely for the value of the material 

removed but also for the còst of replace- 

ment. Suit No. 3393 of 1935 of the Small 

Oause Court, Rangoon, is a suit between 

the same parties for the rent due for one 

month, Rs. 50, In that suit the defendant, 

Raman, counter claimed a set off and return 

of Rs. 450, deposit. ‘The counter-claim was 

dismissed ; the sait was decreed. 

In these two applications in revision it is 
again contended that the forfeiture clause 
is in the nature ofa stipulated penalty: 
that is clearly wrong. It is also contended 
thatthe deposit should have been set off. 
Here I would distinguishthe two portions 
of the deposit: Rs. 200 of it was admit- 
tedly deposited as security for the payment 
of rent for a term of three years, and’ 
was, [ consider. Jiable to forfeiture, irres- 
pective of the plaintiff's claim for arrears 
of rent for one month. Now, as regards ` 
the Rs. 300, which was deposited as secu- 
rity for 1eplacing the timber removed in 
its former state, I cannot regard the whole . 
Rs. 500, as being security for the due 
performance of the lease under cls. 15 and 
19in view of cl. 3 of the lease, which pro“ 
vides that Rs. 200 is to be regarded as se- 
curity deposit for payment ofthe rent, and 


(1) 11 L B R 420; 70 Ind, Oos. 96; A TR 1923 Rang. 
47. : 
(2) 29 M 118; 16 M L J 37. i 
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Re. 300 as security deposit for the replac- 
ing of the alterations, In any case, I think 
Rs. 500 would be an unreasonably large 
sum to be forfeited merely because the 
lease was given up. It was pointed out 
in the Full Bench decision in Vellore Taluq 
Board v. Gopalasami Naidu (3), that ino 
such a case credit must be given for 
the amount of the deposit forfeited, It 
appears tome to make no difference whe- 
ther the suit is brought as one for damages 
for breach of contract or merely for the 
value of the damage caused, atall events, in 
view of the decision in this case, which 
awarded not only the value of the timber 
taken but also the costs of replacing it. 
In Civil Revision No. 436 of 1936, therefore, 
which deals with the decree for Rs. 550, 
that decree will be reduced to one for 
Rs. 250 with costs on that amount in the 
trial Court. Civil Revision No. 435 of 1936, 
which deals with the decree for Rs. 50, 
rent, will be dismissed. As the applicant 
has been Successfulin one case and unsuc- 
cesful in the other, no costs will be award- 
ed in these two applications. 


na Order accordingly. 
(3) 38M 801; 26 Ind. Cas, 226; 
485 (F B). nd. Cas, 226; A I R1916 Mad 


‘SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No, 193 of 1935 
January 29, 1937 
HAveLIWALA, J. 
KANYALAL TIKAMDAS—PLAINTIFF 


versus 
MAHOMED IDRIS ABDULLAH— 


A EFENDANT’ 

Malicious Prosecution —Hssentials—Burden 
proof—Existence of malice is 
Reasonable and probable cause, if in itself proof of 
malice—Institution of criminal proceedings, if enough 
to give rise for action for malicious prosecution 
Damages in such cases—Measure of. 

In order to succeed in a case of m 
secution, the plaintiff has to prove th 
mocent and his innocence wa 


tribunal, that there was a want of reasonable or 


probable cause for the prosecution and that the 
proceedings were initiated by a malicious spirit 
that is, from indirect or improper motives and not 
in furtherance _of justice. No doubt, the burden 
ise kan ae Sera a prove want of reasonable 
0 e cause and t i i 
2, aa 4 e existence of malice. [p. 
lalice, like intention or motive isa a 
one’s mind known to himself The KA Jan of 
malice is purely a question of fact to be gathered 
from the circumstances of the case and the conduct 
of the parties and the absence of a reasonable 4 and 


probable cause is not by itselffsuffici > 
of malice, ,Nurkhan 4 sufficient evidence 


v: Jiwandas (1), Chagantal 


of 


question of fact— 


alicious pro- 
at he was in- 
8 pronounced by a 
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Sakarlal v. Thana Municipality (3), Stuart v. Bell 
(4) and Bhim Sen v. Sita Ram (5), referred to. [p. 
410, col. 1.] 


The prosecution commences as soon as the com- 
plaint is made; and itis not necessary in order to 
maintain an action for malicious prosecution that 
the charge should have been acted upon by a Magis- 
trate or a conviction arrived at and it is not neces- 
sary that the criminal proceedings should have been 
heard out to the end; it is sufficient if it is shown 
that the criminal proceedings were initiated and 
were instituted and that the plaintiff was prosecut- 
ed. [p. 410, col. 2.] 

Inthe absence of any-evidence it is always diffi- 
cult to ascertain the measure of damages. Law has 
not laid down what shall be the measure of 
damages in an action for malicious prosecution. 
The measure is vague and uncertain, depending 
upon the variety of facts, conduct of the party, and 
circumstances of the case. When a wrong has been 
committed, the accuser must suffer from the im- 
possibilities of actually ascertaining the amount of 
damages, but that does not mean that he ig 
exonerated from giving the best proof available for 
the extent of damages suffered by him. |p. 411, col. 2.] 

aes Sunderdas Jethanand, for the Plain- 
tiff. 

Mr. Rewachand V. Thadani, for the 
Defendant. 

Judgment.—This suit is brought by 
Kanyalal Tikamdas, a graduate of the 
Bombay University and a surveyor and 
architect, carrying on his profession in 
Karachi against the defendant Mahomed 
Idris, a landlord of Karachi, claiming 
Rs. 1,000 as and by way of damages for his 
malicious prosecutions. It is alleged in the 
plaint that in the month of October 1933, ° 
he was engaged by one Nathumal Gopaldas 
to act as his archilect and surveyor in 
connection with the construction of his 
building in Old Town Quarter. The de- 
fendant owned a plot adjoining Nathumal’s 
building. Nathumal’s building is plot 
No. 123 in the sketch (Ex.6) and the de- 
fendant’s plot is No. 127. Plaintiff pre- 
pared the plan which was sanctioned by 
the Municipality in the end of November, 
1933 Construction of the building was 
started immediately. It appears from the 
evidence that there was a dispute between 
Nathumal and the defendint in respect of 
a strip of land about 12’X3’ whicu the 
defendant claimed as his. This strip of 
land seamed to be very valuable to the 
defendant as it. would open a frontage on 
his plot from Dhaloomal’s Lane. The front- 
age on the plot of Nathumal is from Dewan 
Doaloomal's land and though thera is a 
small passage leading to the plot of the 
defendant, the real entrance to the plot 
No. 127 of the defendant is from Visramdas 
Sukhramdms Street. The plaintiff states 
that the defendant wanted to purchase thig 
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strip of land from Nathumal so as to have 
a frentage from Dhaloomal’s land and as 
he could not 'get it, he, out of enmity to- 
wards him, filed three criminal prosecutions 
against him: firston June 1, 1934, (Ex. 7) 
under ss. 448 and 426, Penal Code, the 
second (Ex. $-1) on July 28, 1934, under 
ss. 434, 427 and 447, Penal Code, and the 
third (Ex. 9-2) on August 16, 1954, under 
gs. 109 and 428, Penal Code. In the first 
prosecution, he was convicted by the First 
Olass Magistrate of Karachi, but on appeal 
he was acquitted by the High Court and 
the proceedings in the other two prosecu- 
tions were quashed by the High Court by 
their order dated March 7, 1935. The 
plaintiff submits that these prosecutions were 
malicious and launched recklessly without 
any rhyme or reason, that he had to incur 
heavy expenses in defending himself in 
these prosecutions, had te tle revision 
applications in the High Court and suffered 
in his profession and reputation and under- 
went considerable anxiety and pain of mind 
owing tothese malicious prosecutions. 

The defendant by his written statement 
admits the prosecution but denies that they 
were malicious or without any reasonable 
and probable cause. He further denies the 
liability for damages. The only and the 
substantial issue in the case is whether 
the prosecutions were malicious and without 
any reasonable and probable cause. If 
so, what is the extent of the damages 
suffered by the plaintiff ? 

It appears from the evidence of Tikam- 
das (Ex. 16) that the defendant inquired 
from him whether Nathumal would sell 
his whole plot tohim and it seems that he 
was anxious to purchase the plot belonging 
to Nathumal. Nathumal was willing to sell 
it and asked Tikamdas to bring the earnest 
money but the defendant did not pay 
earnest money. Then the defendant wanted 
to purchase only that strip of land which 
was useful to him, but Nathumal did not 
agree to it as it would materially affect his 
own. building. The plaintiff's evidence is 
also to the effect that the defendant was 
anxious to purchase this strip of land and 
wanted him (the plaintiff) to use his in- 
flueuce with Nathumal and get him the 

, land, but Nathumal would not sell. Doon- 
germal(Ex. 17) also states lhat he was in 
charge of Nathumal’s building when it was 
under congjruction and the defendant had 
asked him with regard sto the purchase of 
that strip of land and that talk was going 
on till the foundation of Nathumal's build- 
ing was put up. ‘Now the strip of land was 
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very important for Nathumal’s kuilding 
because accerding to the plan submitted, 
water closet and the bath rooms were to 
be constructed on it. His evidence shows 
that as Nathumal would not sell it, the 
defendant at times gave him threats by 
saying that he would hamper him in the 
construction of the building, and on one day 
actually removed some of the rafters. W hen 
he complained to him about the removing 
of the rafters, the defendant said : “Either 
I must sell that strip to him er he will see 
that khoodai toofan will happen every 
day”. Italso appears that the defendant 
made two applications (Exs. 15-1 and 15-2) 
dated March 24, 1934 and April 7, 1934, 
respectively to the Municipality drawing 
their attention to the fact that the con- 
struction of Nathumal’s building was such 
as would block tLe way and passage to his 
building in respect whereof he had ac- 
quired the right of easement and he. 
strongly objected to the plan -of Nathumal 8 
building being passed and also objected 
to the construction of building on that 
narrow strip of land so as to affect his: 
roperty. 
Ki The defendant's evidence is to the effect 
that the plaintiff's men working under him 
had trespassed on his land and in spite of 
the repeated warnings, they continued to 
pass through the land and push on the 
construction of the building after tres- 
passing on his land and he was obliged to 
file complaints against the plaintiff and his 
men under various sections of the Penal 
Code. From complaint (Ex. 7) filed by the 
defendant against the plaintiff on June 1, 
1934, under ss. 448 and 426, Indian Penal 
Code, for committing the offence ın June 1, 
1934, it appears that the charge against 
the plaintiff was that he illegally and 
forcibly committed trespass „and placed | a 
ladder inside the complainant's (defendant's) , 
honse and climbed over the wall of the. 
building adjoining the complainant s build- 
ing which belonged to Nathumal and which 
has separate entrance through which he, 
conld pass and that he had thereby caused 
damage to the extent of Rs. 25. It is pis 
that the plaintiff was convicted by + e 
Magistrate but on appeal the High Court - 
by order (Ex. 8) dated December 4, 1934, 
set aside the conviction of the plaintiff, 
ae tain vague allega 
is a certain vi - 
an eee Te compe that the accused 
was warned and thet he gave no heed but there is no 
specific allegation when he was warned and what . 


he-did after such warning was given to him, It is 
not improbable that the so-called warning was 
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given tothe accused after he had crossed over to the 
house of his employer. 
`- Tt is possible that the accused did pass through 
‘the house of the complainant but he had no inten- 
tion, of causing injury to the property of _ the 
complainant, and if at all he thereby committed 
a technical offence, it wasa case that should have 
beendealt with under s. 95, Indian Penal Code The 
Magistrate himself felt that this was a case which 
did not call for any severe punishment, He has 
dealt with the accused under s. 562 (1-A), Criminal 
Procedure Code. But we think that this is not a 
case in which the accused should have been convict- 
‘ed, or so dealt with. The complaint might have 
been dismissed under s.95, Indian Penal Uode.” 


“The second complaint under ss. 434, 427 
and 447, Indian Penal Code, and the third 
complainte under ss. 109 and 428, Indian 
Penal Code, did not reach the stage of 
final hearing, but on application being 
medeto the High Court, the High Court 
quashed the proceedings by its order 
(Ex. 10) dated March 7, 1935. The High 
Court held as follows : 

“ “In the whole of the present four charges we find 
ho ground whatever for exposing any of the persons 
charged tothe harrassment of criminal proceedings. 
Although as arule we are reluctant to interfere at 
4. preliminary stage with criminal proceedings, 
nevertheless in such cases ag these, we think it is our 
clear duty to prevent this harrassment from going 
further and to quash the proceedings forthwith. 
There is, however, no ground whatever for imputing 
any criminal intention either to the landowner who 
has set back his wall to the line agreed upon by 
the surveyors for both parties and still less against 

ny ofthose in his emyloyment either as surveyors, 
architects, foremen or labourers.” 

. No specific dates of the offences alleged 
in the 2nd and 3rd complaints (Exs. 9-1 and 
9-2) are given. Exhibit 9-1 relates to the 
complaint against the plaintiff for unlaw- 
fully entering the complainant's limits and 
remcving land marks and committing tres- 
pass and mischief. Exhibit 9-2 is directed 
against the plaintiff that he alcng with 
others, conspired among themselves, .elped 
Nathumal with the intention of committing 
fraud by wrcugful means, caused damage 
to the complainant in taking out a portion 
of the complainant's land and built con- 
struction on it. Now these are serious 
charges made against the plaintiff without 
making any mention ag to how and when 
the conspiracy had taken place and how 
he had cgnspired with others to enter into 
the plot of the defendant for the aforesaid 
purpose. On these facts the question is, 
was there any justification for these 
charges? In other words, had defendant 
any proper and reasonable cause for launch- 
ing the prosecutions and whether he was 
actuated by malice.towards the plaintiff in 
doing so ? : 
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Now it is admitted that plaintif was an 
architect engaged by Nathumal; in his 
capacity as such, he bad to construct a 
building according tothe pian approved by 
the Municipality. By the consent of the 
partiesand in company of their Advocates 
the Court had the benefit of viewing the 
premises of the respective properties and 
the strip of land over which the water- 
closet and the bath rooms are put up on 
January 22, 1937. Looking to the plan 
(Ex. 6) and the situation of the two plots and 
entrance to them and the benefit the Court 
had of seeing the plots personally, I do not 
think there could be any grounds for’ the 
defendant to say that the plaintiff and his 
gang of men had several times entered his 
pict and that they did so with the inten- 
tion of causing mischief and committing 
theft. It is clear to me that there could 
be no occasion for the plaintiff and hig 
men to enter through the plot of the defen- 
dant. There could be nonecessity because 
the entry, for constructing work, would 
be clear from Dewan Whalo:mal'’s Lane. 
Why should they have entered through 
the plot of the defendant passes my 
comprehensicn. As the evidence showa, 
tLe ground floor of Nathomal’s building 
was complete by April 1934 and the 
construction work would be surrounded by 
walls. It was, theref.re, urnecessary for 
any manof the plaintiff to pass through 
the land of the defendant. There is an 
open entrance to Nathumal’s plot from. 
Dewan Dhaloomal's Lane wtere the construc- 
tion work was going on. Why should any- 
body come through the defendant's plot 
from Visramdas side. Therefore there would 
be no necessity for trespass and mischief, 
Itmight be that while the ground floor 
was being constructed onthe strip of the 
land andthe wall was put up and some 
plaster work was goingon, the plaintiff 
and his men put up a ladder or other 
materials in order to carry on the work 
on the wall which tte plaintiff was super- 
vising and which the defendant did not 
like. Butit would be clearly beside the 
mark to say that the plaintiff and his 
men entered into the plot of the defendant 
witha view to commit mischief with 
criminal intention to cause damage to, his 
land. These allegations such as I have 
mentioned above, seemto be reckless and 
made without any justification particularly 
when the construction ofthe ground floor 
was completed in April 1934. If there 
was any truth in his allegations, he would. 
have proceeded at once against the plaintiff 
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and not waited till June, July and 
August. 
Tt seems tome clear that the defendant 


did not like the idea of the construction of 
the building of Nathumal and therefore, 
one after the other he filed three prosecu- 
tions against the plaintiff without any 
justification and probable cause. Nowin 
order to succeed in a case of malicious 
prosecution, the plaintiff has to prove that 
he was innocent and his innocence was 
pronounced by a tribunal, that there was 
a want of reasonable or probable cause for 
the prosecution and that the proceedings 
were initiated by a malicious spirit, that 
is, from ‘indirect or improper motives and 
not in furtherance of justice. No doubt 
the burden lies on the plaintiff to prove 
want of reasonable and probable cause 
and the existence of malice. It is urged 
on behalf of the plaintiff that from the 
circumstances of the case, it is clear that 
the prosecutions were launched without 
any probable and reasonable cause 
and there was malice on the part 
of the defendant. But it is equally true 
as observed by Jai Lal, J. in Nurkhan 
y Jiwandas (1) that : 

"Malice should be independently proved and can- 
not be inferred mererly fromthe absence of probable 
and reasonable cause. . 

Inthe words of Alderson, J. in Stevens v. 
Midland Counties Ry. Co. (2) at p. 356% 
i ns : 
ma kane other than the motive of simply 
instituting 8 prosecution for the purpose of bring- 
ing a person to justice is a malicious motive on the 
pert of the person who acts in that way. : ; 
Now malice, like intention or motive is 
a state of one's mind known to himself. 
The existence of malice is purely a 
question of fact to be gathered from the 
circumstances of the case and the conduct 
of the parties and the absence of a 
reasonable and probable cause is not by 
itself sufficient evidence of malice. _ This 
aspect of the case has been well considered 
in Chaganlal Sakarlal v. Thana Munici- 
pality $) where it is observed that: 
“In ordar to succeed in anaction for malicious 
prosecution, the plaintiff must prove that the 
defendant acted maliciously, that is, from some 
indirect orimproper motive, and that there was 
no reasonable and probable cause for his action.” 


: In Stuart Y, Bell (4) it 


(3) A I R 1927 Lah 120; 99 Ind. Oas. 638. 

(2) (1854) 10 Ex 352; 2 OLR 1300; 23 LJ Ex 
328; 18 Jur. 932. | 

(3) AIR 1932 Bom, 259; 187 Ind. Cas. 545; 56 B 
135; 34 Bom. L R 143; Ind. Rul, (1932) Bom, 275. 

(4) (1891) 2 QB 341; 60 L J Q B577;64L T 633; 
39 W R 612. 

#Page of (1854) 10 Ex.—[Ed]. 
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that: 

“Malice is not confined to personal spite and ill- 
will, but includes every unjustifiable intention to 
inflict injury on the person defamed.” | , 

A In Bhim Sen v. Sita Ram (5) at p. 366*, if 
is observed by the learned Judges. that 
the phrase “reasonable and ` probable 
cause” means as follows : 

“There must be: (1) An honest belief of the 
accuser in the guilt of the accused; (2) such belief 
must be basedon an honest conviction of the exis- 
tence of the circumstances which led the accused to 
that conclusion ;(3) such secondly mentioned belief 
must bebased upon reasonable groufids; by this I 
mean such grounds as would lead any fairly cautious 
man in the defendant's situation so to believe ; (4) 
the circumstances so believed and relied on by. the“ 
accuser must be such as would amount to reasonable. 
ground for belief in the guilt of the accused." 

It has been contended on behalf of the 
defendant that as the plaintiff was con- 
victed by the Magistrate on Ex. 7 and 
though acquitted by the High Court by 


„Ex. 8, no case for malicious prosecution 


would lie and reliance is placed on a 
Privy Oouncil ralling reported in Osumanyawa 
Yaw Ewua v. Nana Sir Ofori Atta (6), 
where the head-note shows that : 

“No action to claim damages for malicious prosecu- 
tion cen lie until there has been acquittal in the 
first Court.” i 


A close reading ‘of the case show. 
that the proceedings in that case had not 
gone to the stage of hearing and the 
case was not decided by the first Court. 
So the Privy Council held that as no: 
case was decided by the first Court and as 
there was no acquittal, there could be no. 
claim for damages for malicious prosecu-- 
tion because the prosecution had not ended 
in acquittal and the claim for tha 
malicious prosecution was premature. More-- 
over, that was a case from the Supreme: 
Court of Gold Ooast Colony under the’ 
Native Ordinance Act, while we are here 
governed by the Criminal Procedure Code, ° 
and several authorities of ths Indian High 
Courts show that the prosecution com- 
mences as soon as the complaint is made; 
and it is not necessary in order to maintain 
an action for malicious prosecution that- 
the charge should have been acted upon: 
by a Magistrate or a conviction arrived: 
aà and it is not necessary that the criminal: 
proceedings should have been heard out 
to the end, it is sufficient if it is shown 
that the criminal proceedings were initiate’ 
ed and were instituted and that the plaintiff’ 
was prosecuted. Another ruling relied 

(5) 24_A 363; A W N1902, 92. oh 

(6) AI R1930 PO 260; 128 Ind. Oas. 659; Ind. 
Rul, (1931 P 0735 (P 0). : 


“*Page of 24 A.—(Had.] 
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upon by the defendantis Bapuji v. Kisan 
(7}, where it is ohserved : 

“If the plaintiff has been convicted in the 
first instance and ultimately acquitted on appeal, 
the presumption is against the absence of reason- 
able and probable cause unless the original conviction 
is proved to have proceeded on evidence known 
by the defendant to be false or on the wilful 
suppression by him of material facta.” 

Even assuming for a moment that the con- 
tention of the defendant is correct with 
regard to Ex 7 and that the plaintiff was con- 
victed by the.Magistrate in the first instance, 
still there could be no justification for 
second and third complaints (Ex 9-1 and 
9-2). The charges are absolutely reckless 
and made’ without any reasonable cause. 
It was.urged on behalf of the defendant 
that it would not be a want of reason- 
able cause. It was urged on behalf of 
the defendant that it would not be a 
want of reasonable and probable cause 
if the defendant honestly believed that 
the plaintiff and his men had trespassed 
on his land and then certainly it would 
not be malicious prosecution. But the 
Court has not to consider the belief of 
the defendant as to what the defendant 
thougat of or believed his rights to be, 
the Court has not to consider the state 
of his mind in prosecuting a man. What 
the Court has to consider is whether he 
had a right to prosecute a man who had 
trespassed on his land on reasonable 
grounds as to whata cautious and careful 
man woulddo. Belief must be based upon 
reasonable grounds, as would lead any fairly 
cauticus man in the defendant's position 
so to believe and the circumstances so 
believed and relied on by the accuser must 
be such as amount to a reasonable ground 
for belief in the guilt of the accused. 
In order to justify a defendant, there 
must be a reasonable cause such as 
would operate on the mind of a discreet 
man, there must also be a probable cause, 
such aS would operate on the mind of 
reasonable man. I bel.eve the evidence of 
the plaintiff when he says that he never 
treapussed on the land of the defendant. 
He is an educated man doing business 
ay an architect. He was only professional- 
ly engaged by Nathumal. Why should 
he identify himself with and take interest in 
Nathumal so as to expose himself to a 
prosecution. A professional man in the 
position of the plaintiff would be all the 
more careful in not mixing himself with 
any dispute between his employee and 
the adjoining neighbours. I also believe 


(7) A I R 1926 Nag, 175; 89 Ind. Oas. 432. 
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the evidence of Doongermal that the defend- 
ant did give him threat that a khoodai- 
toofan will happen every day. He is an 
English talking witness and I do not see 
any reason woy he should inventa story 
like this and tell falsehood. Therefore 
considering the evidence on the rec rd and 
the circumstances of the case, I am of 
the opinion that the defendant was not 
actuated with bona fide intention to bring 
the plaintiff to justice for the supposed 
offence of trespass but that his sole desire 
was to cause annoyance to the plaintiff and 
Nathoomal. so that the construction work 
may be hampered. This is all the more 
clear from the complaints he tiled one 
afier the other against the plaintiff and 
his men, which were made without any 
reasonable and probable cause and actuated 
by indirect and improper motive, motive 
in the sense that in doing so he would 
cause annoyance to Nathumal in the con- 
struction of his building. 

The next question is what would be 
the damages? The plaintiff has claimed 
Rs. 1,000 in all. His evidence shows 
that he paid Rs. 200 to his Advocates 
in defending the prosecutions and revision 
applications in the High Court. He claims 
Rs. 100 by way of expenses and Rs. 700 
for mental suffering and loss of reputation 
and practice. He has not called any 
evidence in support of this claim of Rs. 700, 
that he had lost any clients owing to 
these prosecutions or owing to the worries 
he could not attend to his work or had 
suffered in reputation on account of these 
presecutions. No doubt ordinarily he would 
have devoted some of his time to attend 
to these prosecutions at some inconvenience, 
but there is no evidence before me that 
he had lost any client or had sufferedin 
business in any way. In the absence of 
any evidence, it is always difficult tc 
ascertain the measure of damages. Law 
has not laid down what shall be the 
measure of damages in an action for 
malicious prosecution. The measure jg 
vague and uncertain, depending upon the 
variety of facts, conduct of the party, and 
circumstances of the case. When a wrong 
has been committed, the accuser must 
suffer from the impossibilities of actually 
ascertaining the amount of damages, but 
that does not mean that he is exonerated 
from giving the best proof available for 
the extent of damages suffered by him. 
Indeed it is a ticklish matter as to what 
would be the proper amount of damages 
in a matter like this in the absence of 
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any, evidence to give to a sufferer for worry 
and .inconvenience caused to him by a 
prosecution. Considering everything in the 
case, I would assess Rs. 51 as solatium 
for worry and inconvenience and Rs. 200 
for. fees paid tolawyers and Rs. 25 for 
the miscellanecus expenses, viz., stamp, typ- 
ing, etc, in all Rs. 276 which I decree with 
costs on Rs. 276, 


De: Suit decreed. 


Boo set 


—— 
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Deed-—Construction—Agreement between parties that 
after life interest of one of them, the other“ shall 
own entire movable and immovable property and as 
to movables thé first party shall be owner of the 
whole “tt Owner", in subsequent clause —Proper 
construction— Life estate—Nature of—Tenant for 
life—Whether has limited interest in rents and 
profits of estate—Res judicata—Finding of trial 
Court not challenged in appeal—Whether can be 
quéstioned in execution proceeding. 

By an agreement, after the life interest of the first 
party, the second party was to “own the entire mov- 
able and immovable property, talugdart and non-talug- 
dari.” A subsequent clause in the agreement pro- 
vided that “as to the movables, it had been settled 
that the first party shall be the owner of the whole:” 

Held, that it was quite impossible to construe the 
clause as giving to the first party a life estate in the 
movables by its useofthe word“ owner” and that 
word- was used inthe ordinary sense in which it 
was applicable to movables: [p. 415, col. 2.] 

Held, also, that the words “the entire movable 
and immovable, property talugdari and non-talug- 
dari“ inthe clause of the agreement could not be 
atrétehed: to cover all- property, whatsoever, which 
the first" patty’ might acquire; or which he might 
acquire out of the interests conferred on him by the 
agreement ; or even all property which he might 
possess at the time of his death : [p. 416, col. 1.] 

Beld, further, that the words “ movable and” in 
thé: prior clause should be construed with reference 
to the property in existence, N 

There is no merit in the novel doctrine that a 
tenant for life of immovables has only a limited 
interest in the rents and profits which have aceru- 
ed:in his lifetime and is not complete owner thereof. 
Tt cannot be said that rents and profits are inci- 
dents of the estate and they must go with the estate 
or that a similar estate in remainder inthe rents 
and profite accruing during the lifetime of the holder 
is ereated. [p. 416, col. 1.] , 

A finding ofthe trial Court not questioned before 
the Court of appeal, cannot be re-opened in execu- 
tion’ proceedings under the decree between persons 
claiming as legal representatives. Mungul Pershad 
Dichit v. Grija Kant Lahiri (2) ‘and Ram Kirpal 
Shukul-v. Rup Kuari :3), referred to, [p. 414, col, 2.] 
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appeal arises outof execution proceedings ' 
in the Court of the Subordinate Judge. 
at Bahraich to enforce a certain provision . 


in adecree made on November 28, 1927, 


by a Judge cf the Chief Court of Oudh ` 


in its original jurisdiction. 


This decree~ 


had been modified asa result. of appeals - 
to that Court in its appellate jurisdiction . 


end to His Majesty in Council. 


The decree. 


A 


sf the Appellate Bench is dated May .2,° 


1928, and the judgment of the Board was 
delivered on January 18 
Prasad v. Har Narain Das (1). The suit 
in which the decree was passed was brought. 
on February 21, 1927, 
Narain Das (in this judgment referred to 


1932 Satgur’ 


by Mahant ‘Har: 


as Narain Das) against the present res-— 


pondent, whom their Lordships: will refer 
to as Satgur Prasad, and two other 


persons. The plaintiff's case in outline, waa - 


as follows :— 
For many years there had existed in the 


City of Lucknow a sangat or Udasi shrine - 


to the mahant of which valuable taluqdari 
property, and certain other property, mov- 
able and immovable, belonged. This in- 


stitution had been founded by one Baba. 


Hasara in the eighteenth century or earlier; 


and at the anuexation of Oudh the taluga ` 


had been granted to the then mahant (Gur. 
Narain Das) bya primogeniture sanad and 


entered in Lists Nos. 1 and 2 prepared ` 
under s.8 of Act I of 1869 (The Oudh - 


mahant (Har Charan Das) who died in 
1910 and was succeeded as mahant by one 
Sant Rain Das. 


ceeded him as gurubhai, i. e.,as having 
been with him a chelu of his guru Har 


The other immovable proper- 
ties had been acquired by the succeeding’ 


When Sant Rain . Das - 
died on January 8, 1922, the plaintiff suc-- 


Charan Das; but claims to succeed tothe - 


property were made by Sheoraj 


Kner, - 


mether of Sant Rain Das, and also by the : 


respondent Satgur Prasad (then aged about 
16 years). The claim made for the latter 
was that he had been chela to Sant Rain Das 
and was entitled, therefore, to be mahant. 
This dispute was compromised by an 
agreement dated January 20, 1922, which 
in substance provided that -the plaintiff 

(l; 59 IA 147; 136 Ind, Cas. 1.8; 90 W N 196; 
Ind. Rul. (1932) PO 60; 36 OW N 461; 62ML J. 
451; (19382) AL J 297; A I R 1932 PC 89; (1932) M 
W N 502; 550 L J 255; 35 L W 667; 34 Bom. L R 
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-should hold the’ properties for life, and 
-Satgur Prasad should be remainder-man. 
In 1924, however, the respondent Satgur 
-Prasad induced the plaintiff to enter into 
‘an agreement dated November 25, 1924, 
whereby the whole of the properties were 
released to the respondent on the terms 
{inter alia) tbat the plaintiff would receive 
a monthly allowance of Rs. 1,000. Under 
this agreement the respondent, in addition 
to the immovables, obtained pcssession 
of the cash at the banks and estate 
treasuries together with the proceeds of 
War Bcnds and other effects. The amount 
-of money, so obtained by the respondent 
“was specified (in Sch. O of the plaint) as 
amounting to over two lacs of rupees. 
[For the purpcses of the present case two 
. items fall to be deducted and the amount 
may be taken as Rs. 1,83,000.] 

The plaint alleged that hy the agree- 
ment of January 20, 1922, the respondent was 
to succeed the plaintiff as mahant and 
was to become and behave himself as a 
Udasi and to appoint a successor of that 
‘sect, but that the respondent had violated 
these obligations and had failed to pay 
‘the plaintiff's monthly allowance. Also 
that the plaintiff's consent to the agreement 
of November 25, 1924; had been obtained by 
the fraud and undue influence of the 
respondent and his co-defendants. 

By the decree (November 28, 1927) of the 
trial Judge (Pullan, J.) the deed of November 
25, 1924, was set aside, and the plaintiff 
‘was held entitled to possession of the immov- 
able properties mentioned in Sechs. A and 
B to the plaint as well as of the properties in 
Sch. O and to mesne profits (to be sub- 
sequently ascertained). A declaration was 
aleo made that the respondent was- not 
entitled to any benefit under the agree- 
ment of January 20, 1922; but this declara- 
tion was set aside by the Appellate Bench: 
The appellate decree (May 2, 1928, affirmed 
the relief ‘given as to the agreement 
of November 25,1924, and the order for 
possession of the properties in Schs. A, B 
and C of the plaint, but determined that 
mesne profits were to be calculated as from 
the date of tke suit (February 21, 1927) 
and not from the date of the agreement. 
The question as to the date from which 
mesne profits should be calculated was the 
only point on which the appellate decrce 
was. modified by His Majesty in Council 
in 1932, 9 

Meanwhile the plaintiff having obtained 
possession of the immovable properties, 
applied on January 6, 1931, to the Subordi- 
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nate Judge of Babraich for execution of that 
part of bis decree which was expressed 
(ine rrectly) as a decree for possession of 
the properties in Sch. C tothe plaint, but 
which was really a simple money .decree 
for the value thereof. As already men- 
tioned this was limited to the figure--of 
Rs. 1,83,000. The Court was asked to attach 
and sell the interest of the respondent 
under the agreement of January 20, 1922;in 
certain villages in ihe Kanipur Estate and 
neighbourhood within the District- ‚of 
Bahraich. The respondent filed objections 
which the Court dismissed on May 26, 
1933. He thereupon appealed to the Chief 
Court on August 25, 1933 [Execution 
Appeal No. 52 of 1933] and his appeal was 
pending when ‘on December 26, 1933, 
Narain Das the decree- holder died. = ae 

The controversy in the present case ‘is 
entirely concerned with the effect. of; the 
death of Narain Das upon the respondent's 
liability under that part of the decree which 
awards the sum of Rs. 1,83,000, as due 
from him, The respondent's contention 
is that the right of the decree-holder has 
passed to himself, the judgment-debtor. 
On February 13, 1934, he applied t6 the 
Chief Court [Miscellaneous Application 
No. 92 of 1934] raising this contention and 
asking that the appeilant now before their 
Lordships (Har Kishen Das, wh» will be 
referred to as Har Kishen) be made a 
party to his appeal asa person claiming 
to be entitled to the benefit of the decree. 
‘he Ohief Court by two decrees dated 
May 3, 1934, have accepted the respond- 
ent's contention, have held that the decree 
can no longer be put in execution ‘since 
tke. decree-holder's right bas vested in the 
judgment-debtor, and have ace-rdingly 
allowed the respondent's appeal from the 
Subordinate Judge's order of May 245, 1933. 
Hence these two appeals by Har Kishen 
which have been consolidated. - 

The case of the respondent was that:the 


right to the benefit of the decree 
of November 28, 1927, as regards. the 
sum of Rs. 1,80,000, in respect of 


the movables referred to in Sch.-O of 
the plaint had on the death of Narain-Das 
vested in the respondent by Virtue of the 
terms of the agreement of January 20, 1922. 
The Chief Court has found in his favour 
by upholding his construction: of- that 
instrument the general effect of which was 
to le.ve Narain Das in possession for-his 
life and to give a vested remainder to the 
respondent. Before the Board a further 
ground of claim has been suggested for 


“àl 


„the respondent, namely, that he is now the 
mahant of the sangat or (more correctly, 
perhaps) the general heir of Narain Das 
entitled to succeed to his movables not 
otherwise disposed of by him. 

The appellent Har Kishen makes an 
over-riding claim to the effect that the 
sangat is a religious endowment, that Narain 
Das as mahant was merely manager of 
properties impressed with a trust for the 
‘objects of the endowment, and that the 
agreement of January 20, 1922, was accord- 
‘ingly invalid. He claims that on the death 
: of Narain Das, the person duly appointed 
to the office of mahant was himself, and 
that he is entitled to recover the funds 
-of the endowment so as to apply them to 
‘their proper objects. For this he has 
brought a suit [No. 3 of 1934] in the Chief 
‘Court which though dismissed by the 
trial Judge is now pending in appeal. 
The second claim of the appellant Har 
Kishen is that he is entitled to the bénefit 
of the decrec under execution by reason 
of a registered will dated December 28, 
1931, whereby Narain Das expressly be- 
-queathed to him all decrees which stood 
‘in the testator’s name. His third case 
‘is that Narain Das had disposed of the 
decree and of other effects by an oral 
‘dedication for religious and charitable 
‘purposes and by a written instrument 
executed shortly before his death had 
‘appointed the appellant and other persons 
as trustees thereof, 
’ Their Lordships think it necessary to 
put on one side all argument which proceeds 
upon the footing that the property in 
question belongs to a religious endowment 
and that the mahant is 4 mere manager or 
trustee of its funds. This contention was 
expressly raised by Narain Das at the 
trial as the fifth issue. It was disputed 
by Sutgur Prasad and the trial Judge 
upon cureful enquiry into the facts neld 
that “the property in suit cannot be 
regarded as appurtenant to the sangat of 
Baba Hasara but itis the absolute pro- 
perty of the mahant for the time. being as 
a talugdar under Act I of 1869". The 
Appellate Bench note in their judgment: 
“The trial Court rejected this case of 
the. plaintiff and found that the estate in 
suit was held by Mahant Gur Narain Das 
in his own right without any obligations 
of a religious trust and that the incidents 
of anestaie as defined in Act I of 1869 
are applicable to it. This finding of the 
learned Judge was not questioned before 
us by the learned Counsel for the plaintif- 
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respondent and is, therefore, agreed to bv 
both sides.” The view accepted by the 
Courts and by the parties was’ in effect 
that the taluqdari estate ` must . be 
held to fall under that provision in Act I 
of 1869 (cl. (11) of s. 22) which allows 
succession in default of an agnate to such 
person as would be entitled to succeed by 
the personal Jaw (including custom) of 
the talugdar—in this case by the guru- 
chela method of succession. Whether this 
view of the matter be right of wrong their 
Lordsbips think that in these execution 
proceedings under the decree of November 
28, 1927, the question isno longer open 
[Mungal Pershad Dichit v. Grija Kant 
Lahiri (2). Ram Kirpal Shukul v. 
Rup Kuari (3)). It may or may not be 
that the appellant or the respondent has 
become mahant of the sangat, but neither 


-can be heard to lay claim in that capacity 


to the benefit of the decree as regards the 
sum of Rs. 1,80,000 on the ground that it 
is part of the ‘trust property of an en- 
dowment. The Chief Oourt has rightly 
ruled out the appellant's objection taken 
on that ground and he must be left to 
prosecute it in the suit he has‘ already 
brought for the purpose. 

The next point for decision is whether 
or not the ‘respondent Satgur Prasad can 
validly claim the benefit of the decree for 


‘Rs. 1,80,000 as a matter of construction of 
‘the agreement of January 20, 1922. That 


agreement. purports to be a settlement of. 
disputes in respect of the six portions of 
Taluqa Maswasi lying in six districts of 
Oudh “as well as of non-taluqdari and 
movable property.” The disputants as 
already noted were Narain Das (aged. 
about 60), the respondent (aged 16) for 
whom his father was acting, and Musam- 
mat Sheoraj Kuer, mother of the last Makant 
Sant Rain Das and of Rup Kuer, the res- 
pondent’s mother. 

The agreement contains provision for 
the eduction and maintenance of the res- 
pondent by Nurain Das and for his assist- 
ing the latter in the manag -ment of-the 
property when he comes of age ; and for 
Rs. 50,000 being invested for his , benefit. 
It provides that Sheoraj Kuer is to get 
the cash in a certain safe and Rs. 8,000. 
It provides maintenance for Sheoraj and 
allowances for her daughter Rup Kuer, her 
husband and family. The important 


(2) 81 A123; 8C 51; 110 LR118; 4 Sar. 248 
C 


(3) ll ITA 37 at p.41; 6 A269; AWN 1886, 286; 
4 Sar. 89; 8 Ind, Jur. 214(P C), es 
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clauses for the present purpose are as fol- 
low :— 

“i. This- entire teluga property is governed by 
Act No. 1 of 1869, and shall always remain govern- 
ed by the said Act and the person in possession 
thereof for the time being shall be deemed as 
talugdar. 

2. The first party, Mahant Har Narain Das, shail 
remain owner and in possession of the immovable 
property, talugari and non-ialugdari, for his tife- 
time, without the power of transfer in any form. 

4. After the death of Mahant Har Narain Das, 
the first-party, Satgur Prasad, the third-party, who 
is called Baba Hari Saran Das, shall own and 
possess the movable and immovable property, 
talugdari and non-talugdari. 

_5. Because Baba Hari Saran Das belongs to the 
same order of Udasi Nanakshahi to which Mahant 
Gur NaraineDas, deceased, the first talugdar (also) 
belonged and (as) hitherto the successors of the 
said mahant have belonged to the same order, it 
shall be the bounden duty of Baba Hari Saran 
Das, the third-party, to appoint one belonging to 
the same order as his succeasor and he (Baba Hari 
Saran Das, the third-party) shall have no power to 
appoint anyone of a different order as his succes- 
Sor; and the same mode of succession, governed 
by Act No. 1 of 1€69, shall always be maintained. 

9.~ As to the movable property, it has been 
settled that Mahant Har Narain Das, the first-party, 
shall be the owner of the whole except the follow- 
ing property. 

` (a) Musammat Sheoraj Kuer, the second-party, 
shall be the owner of the entire cash locked in the 
iron safe at the bungalow in Bagh Baba Hazara as 
wellas of the entire jewellery and clothes, 

(6) Out of the money in deposit in the Bank and 
invested in War Bonds and United Provinces Loan 
Bonds, War Bonds, United Provinces Loan Bonds 
and cash, of the value of Rs, 50,000, shall be de- 
~ posited in any Bank in the name of Baba Hari 
Saran Das, and Baba Hari Saran Das, the third- 
part , shall have no power to alienate the same. 

hant Har Narain Das shall, at the proper time, 
cause immovable property to be purchased in the 
name of Baba Hari Saran Das, the third-party, out 
of the said amount and pending such purchase, 
interest on the said money shall continue to be de- 
posited inthe name of Baba Hari Saran Das. 

(e) Out of the remaining cash, the first-party, 
Mahant Har Narain Das, shall set apart Rs. 20,000 
for Bhandara (giving feast to Sadhus) in honour 
of Mahant Har Oharan Das. 

‘(@) Out of the remaining money, Rs, 60,000 shall 
be set apart for a marble tomb (Gamadh) of 
Mahant Sant Rain Das deceased, and Mahant Har 
Narain ‘Das shall commence its construction within 
six months, 

(e) Out of the remaining money, Mahant Har 
Narain Das, the first-party, shall give Rs. 8,000 
to Musammeat Sheoraj Kuer, the second-party." 


-The question is: does this agreement 
carry to-the respondent the decree for 
Rs. 1,83,000 on tre death of Narain Das ? 
Whether the decision that the property was 
the absolute property of the mahant be 
right or wrong, it will ve noticed that this 
is the footing upon which the agreement 
proceeds. Two persons having conflicting 
claims -to be manager or trustee of a 
religious endowment can hardly adjust 
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their dispute by dividing the property 
between themselves. Clauses 1 and 5 
are entirely consistent with the view taken 
by the Chief Court. They do shw, how- 
ever—as is indeed otherwise apparent— 
that it was contemplated that the respon- 
dent would succeed Narain Das as mahani 
of the sangat and as his successor under 
the Oudh Estates Act. This could only 
happen by application of the guru chela 
principle which in the events contemplated 
would make the respondent the general 
heir of Narain Das. This has a double 
bearing upon the question before their 
Lordships : (a) it may have an effect upon 
the proper construction of the agreement cf 
January 20, 1922; (b) if in fact and in 
law the respondent did become the suc- 
cessor and heir of Narain Das according to 
the personal law applicable to him, this 
may bea ground ofclaim by the respon- 
dent dehors the agreement. 

The construction of the agreement does 
not seem to present difficulty save for the 
words “movable and” in the concluding 
phrase of cl. 4. Clause 2 gives Narain 
Das a life estate in the immovable prop- 
erty. Olause 9 makes him owner of the 
movable property or rather of what is left 
thereof after satisfying thereout the heavy 
requirements of sub-cls. (a) to (e). It 
seems to be quite impossible to construe 
cl. 9 as giving to Narain Das a life estate 
in the movables by its use of the word 
“owner.” As is emphasised by its use in 
sub-clause (a) this word is used in the 
ordinary sense in which it is applicable to 
movables and by sub-cl. (b) Rs. 50,000 
out cf the movables has been set aside for 
the respondent. Clause 9, however, is con- 
cerned only with assets then existing, 
Prima facie, at least, cl. 4 would appear 
as regards the immovahles to deal with the 
remainder expectant upon the determina- 
tion of the life interest given bycl. 2 in 
the existing property ; but to find a mean- 
ing for the reference to movables in this 
clause is by no means easy. i 

The Onief Court held that “owner” in 
cl. 9 meant “owner for his lifetime.only” 
and that cl. 4 gave to the respondent a 
Temainder-man’s estate in the movables. 
Further they held tnat the agreement gave 
the respondent a similar estate in remainder 
on rents and profits accruing in the lifetime 
of Narain Das and indeed in all future 
acquisitions of movable or immovable 
property. In one passage they treat the 
agreement as including a settlement of 
future property and in another they say im 
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. “Rents and profits of an estate arè 
‘incidents of that estate, and they must go 
‘with the estate. Mahant Har Narain Das's 
‘Intérest, therefore, in such rents and profits 
must be taken to have been the same as 
in-the estate itself, that is to say, a life 
interest," 

“On this view of the agreement the 
Chief Court have reached the conclusion 
that Narain Das had no power to make 
either an alienation inter vivos ora testa- 
‘mentary disposition of his interest in the 
decree ‘for Rs. 1,83,000. 

: Their Lordships cannot accept the views 
of the Chief Court as to the nature of a 
life estate in immovable property, they 
discern no merits in the novel doctrine 
that a tenant for life of immovables has 
only a limited interest in the rents and 
profits which have accrued in his lifetime 
ahd is not complete owner thereof. With 
great respect to the learned Judges their 
Lordships consider that th2 cases cited in 
support of their opinion have been mis 
applied to the agreement in the present 
case. 

- «The ‘entire movable | immovable 
property taluqdari and non-talugdari" in 
cl, 4 of the agreement cannot, in their 
Lordships’ opinion, be stretched to cover 
all property, whatsoever, what Narain Das 
inight acquire ; or which he might acquire 
out of the interests conferred on him by 
the agreement; or even all property which, 
he might possess at the time of his death. 
It was no part of the purpose of the agree- 
rent. ‘ag their Lordships construe it to con- 
stitute the respondent, the general heir of 
Narain “Das, still less so to do this ab to 
defeat the latter’ s right to leave the smallest 
legacy by ‘will or to deal with accrued rents 
and:‘profits as in his lifetime he might 
desire. The words “movable and” in cl. 4 
like ‘the rest of the clause must be con- 
strued ‘with reference to property then in 
existence, and their Lordships aré not 
Satisfied to give to them any effect in con- 
struction which is repugnant to cl. 2. or 
el. 9. The words on thie footing are not 
necessarily insensible: ifthe qualification 
“talugdari and: non-taluqdari” applies to 
them, they may just possibly refer‘to mov- 
ables connected in some special manner. 
with the estate, e.g., bonds in connection 
with joans to tenants against rent, or grow- 
ing crops. On this their Lordships make 
na ‘decision. The general structure of the 
agreement and the opening words of cl. 9 
give soine ground for the opinion that. the 
words in ‘question were’ put in by some 
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coufused ‘afterthought. In any case . ‘the 
utmost weight. that can be given to the 
circumstance that the respondent was. ins. 
tended to become ‘chéela to Narain Das-and" 
in this manner to be his successor; will mot,” 
in their Lordships’ view, justify a construc" 
tion which on the death of Narain Das 
would carry to the respondent his interest: 
in -the ‘decree of November 28, 1927, Bo far” 
as regards the sum. of Re. 1,83,000 “The. 
cash and War Bonds obtained by the. Tes- 
pondent from “Narain Das undêr the agres<i 
ment (voidable and in due course avoiited)’ 
of November 25, 1924, are not shown- Or, 
alleged to have been.assets, ine existence: 
in January 1922.. All :that is knowa or! 
neeed be known about them ‘is’ that they? 
were the property of Narain Das and: they: 
must be taken in the. presènt proceedings: 
to have been his own. property - in. ‘the! 
ordinary sense. Whether“ or nol the” Têg= 
pondent or the. ‘appellant . can’ show ‘that; 
he has succeeded. to thé office of mahani 
of the sangat or as the heir to Narain Das? 
by virtue of the guru-chela principle, the 
respondent's application and appeal. must 
fail if it be shown either than Narain Das. 
in his lifetime created a trust in. ré-pect: 
of the interest now sought to be enforced’ 
in execution or that he effectively disposed: 
of it by will. For. the correct disposal off 
the case it is. necessary to decide these: 
questions. The Chief -Court have noted! 
that the respondent edmitted before them: 
the genuineness and execution of the alleg-. 
ed. will: this may or may. nok Temove ‘all 
difficulty on that claim. 

: Their Lordships will humbly advise His; 
Majesty that the. order to. be made on this: 
appeal-should direct as: follows: That. this_ 
appeal be allowed: that the two decrees’ 
dated May 3, 1934, ‘be ‘set aside Save jasi 
regards the provision in the decree in appeal. 
No. 52 of 1933 whereby Rs. 500 was awarded? 
to ‘Satgur -Prasad as costs of an adjourn-* 
ment; that the case be rethanded ‘td the} 
Chief Court of Oudh (a) to decide (1) whe- 
ther Narain ‚Das. in: his lifetime. made. a- 
valid disposition of:his rights im the detree! 
under execution so. far as, regards .the 
Rs. 1,83,000 now in question (2) if Not,» 
whether he did so by his will. dated. De»: 
cember 28, 1931, (3) if not, who is entitled, to: 
succeed to the movable. property of Narain; 


. Das as his heir, (b) to determine accord-. 


ingly who is now entitled to the beneit. 
of the decree dated November 28, 1927,- 
in respect of the said sum of Rs. 1, 83, 000, 
and whether the said decree can no longer, i 
be enforced against the respondent ‘by ` 
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‘Feason that he is entitled to the benefit 
thereof; if not, who are the per-oas 
proper to be substituted as respoadents to 
Execution Appeal No. 52 of 1933 depending 
in the Chief Oourt (e) what is the proper 
decree to be made in respect of thal appeal. 
That for the purposes (a) and (b) aforesaid 
the Chief Ceurt do either take evidence, 
or if it thinks fit, frame issues and send 
them to be investigated by such other 
tribunal as in the exercise of their appel- 
late powers they may direct under O. XLI, 
r. 25, Civil Prccedure Code or otherwise. 
That the costs already incurred in respect 
of application No, 92 of 1934 and Appeal 
No. 52 of £923 be dealt with by the Chief 
Court at the conclusion of the proceedings 
under this remand. 

The respondent Satgur Prasad must pay 
the appellant’s c.sts of this consolidated 
appeal. 
D. Order accordingly. 

Solicitors for the Appellant:—Messrs. H. 
S. L. Polak & Co. 

Solicitors for the Respondent:—Messrs. 


Nehra & Co, 


MADRAS HIGH COURT 
Oriminal Revision Case No. 378 of 1937 
(Criminal Revision Petition No. 347 
of 1937) 

November 24, 1937 
VENKATARAMANA Rao, J. 

In re GOVINDARAJ AND OTHERS— 
PETITIONERS 

Criminal Procedure Code (Act V of 1898), ss. 253, 
§37—Number of accused being tried together —Magis- 
trate discharging some only but no reasons gwen 
then—Magistrate has seisin of whole case till final 
order is made regarding remaining accused andcan 
give reasons till then—Omission to give reasons 
while passing order of discharge, is mere irregularity 
curable under s. 537, 

The language of s. 253, Criminal Procedure Code 
plainly indicates that a Magistrate should give his 
reasons at the time he pronounces the order of dis- 
charge, and ifit is the final order in the case, he is 
bound to give his reasons. The moment he pro- 
nounces the final order, he becomes functus officio and 
he is no longer in charge of the case. But where a 
miumber of accused is being tried before him and he 
discharges same of them only without giving reasons 
Khorefor in his order of discharge, he must be 
deemed to be in seisin of the whole case till the 
harge against theremaining accused is disposed of 
Woy final order and so long as he isin charge thereof, 
16 can always give his reasons in regard to the 
wrder of discharge. 

Even assuming that it is obligatory on the Magis- 
mtate to giye his reasons before he pronounces his 

rder of discharge, his omission to doso is only an 
wregularity which canbe cured by s. 537, Criminal 
weocedure Code. 
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Cr. R. ©. under ss, 435 and 439 of the 
Oode of Criminal Procedure, 1893, praying 
the High Court tə revise the order of tue 
District Magistrate, Nilgiris, dated Way 3, 
1937, and passed in Cr. R P. Nu. 2 of 1937 
(C.O. No. 10 of 1987), on the file of the 
Oourt of the Joint Magistrate, Coonosr,. 

Messrs. K. S. Jayarama diyar, G. 
Gopnlaswami nnd K. G. Sriniwasa Ainar, 
for the Petitioners. 

The Public Prosecutor on behalf of the 
Crown. 

Order.—Thisis an application to revise 
the order of the learned District Magis- 
trate of the Nilgiris ordering further 
enquiry into the case of the ten accused 
who are the petitioners before moe and 
who along with nine others were charged 
by the Police under ss. 147, 452 and 426, 
Indian Penal Code, and tried by the Joint 
Magistrate of Oconoor in O. O. No.10 of 
1937 on his file. The Joint Magistrate, 
after examining all but two of the wit- 
nesses for the prosecution, came to the 
conclusion that the cbarge agains the 
petitioners was groundless and that in regard 
to the remaining nine accused, there was a 
prima facie case for a charge being 
framed. Accordingly on March 18, 1937, he 
framed a charge in regard to the said nine 
persons and pronounced an order of dis- 
charge so far as the ten petitioners are con- 
cerned, under s. 253 2) of she Oriminal 
Procedure Code. On Marcu 29, 1937, a 
revision petition was presented by the 
Crown before the District Magistrate, the 
Nilgiris, against this finding of discharge.’ 
He called for the records from the Joint 
Magistrate who, while submitting them, 
also sent a memcrandum ccntaining the 
reasons for his order of discharge on April 6, 
1937. The learned District Magistrate uas 
taken the view that the Joint Magistrate's 
order of discharge without giving reasens 
as required by s. 253 was illegal and the 
subsequent memorandum wherein the 
Joint Magistrate stated his reasons would 
not cure the defect. He, therefore, ordered 
a further enquiry. Taking this view, he 
did no’ enter into the merits of the case 
and stated that he bad no intention to go 
into the evidence and was solely concerned 
whether or not the Joint Magistrate's 
order of discharge was in accordance with 
the section. 

The questicn now before me is, was the 
order of the Joint Magistrate in not record- 
ing his reasons at the time he pronounced 
the order of discharge illegal or was it 


only a mere irregularity which can be 


418 
cured by s. 537 of the Criminal Procedure 
Code. Under s. 253 of the Oriminal Pro- 
cedure Code, it is no doubt the duty of 
a trying Magistrate to examine all the 
Witnesses tendered by the prosecution but 
power is also vested in him undercl. (2) 
to discharge an accused at any stage when 
he ccmes tothe conclusion that the charge 
“is groundless, but it must be for the 
reasons to be recorded by the Magistrate. 
In this case almost all the witnesses for 
the prcsecution have been examined and 
only two more remained to be examined. 
The Joint Magistrate thought that in the 
interests of justice the case against the peti- 
tioners should not be proceeded against 
and that it was not necessary to examinc 
the other witnesses so far as they were 
concerned. In his memorandum dated 
April 6, 1937, he observes thus: There is, 
therefore, no point in waiting for their 
evidence and further Victimizing these 
accused by keeping them in the petition 
of accused while the case dragson. On 
going through the memorandum which he’ 
submitted to the District Magistrate later, 
it is fairly clear that the Joint Magistraie 
refrained from giving his reasons at the 
time of the order cf discharge because he 
would be entering into the facts of the 
case and any discussion in regard thereto 
might prejudice the case for the prosecu- 
tion in regard to the rest of the accused. 
It is also clear that he intended to give 
his reasons for the order of discharge at 
the time when he made the final order in 
the case in respect of the other nine 
accused. The question is, would the Joint 
Magistrate be acting illegally under such 
circumstances in withholding his reasons 
and postponing them until the final order 
in the case? I am inclined to think that 
it would be competent to the Joint Magis- 
trate todo so. Tillthe charge against the 
remaining accused is disposed of by a final 
order, he must be deemed to be in seisin 
of the whole case and so long as he is in 
charge thereof, he can always give his 
reasons in regard to the order of discharge. 
There is nothing in the language of the 
section which precludes him from doing so, 
It may be that if he omits to give reasons 
when he passes a final order in the case, the 
question will arise whether his order would 
be legal. Of course the language of the 
section would plainly indicate that a Magis- 
trate should give bis reasons at the time he 
pronounces the order of discharge and if it 
is the finalorder in the case, he is bound 
to give his reasons. The moment he pro- 
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nounces the final order, he becomes functus 
officio and he is no longer in charge of the 
case. But ina case of this nature, I am 
inclined to think that hehas not become 
functus officio and it would be open to him 
to defer his reasons. Assuming that it was 
obligatory on him to give his reasons before 
he pronounced the order of discharge, his 
omission todo sois only an irregularity 
which can he cured by s. 537 of the Criminal 
Procedure Code. It is not suggested before 
me thatany failure of justice has been 
occasioned by the Joint Magistrate not 
giving reasons atthe time he pronounced 
the order of discharge. J, tharefore, set 
aside the order of the District Magistrate. 
N.B. Order set aside. 


PATNA HIGH COURT 
Criminal Appeals Nos. 170, £85 and 188 
of 1937 

October 5, 1937 | 
Pow Lanp AND Mapan, JJ. 
RAM BABU JADAV AND oTHERS— 
At PELLANTS 
VETSUS 
EMPEROR - Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 282, 
284, 526, 164 (3)—Trial with ai iof assessors—Langu- 
age sf Court Hindi—Hindi knowing _ assessors, 
whether competent—vidence given in Hindi but 
taken down in Hnglish—Whether makes any differ- 
ence—T'rial, when vitiated—S, 326, if mandatory— 
One assessor absent—Person qualified to sit as assessor 
present in Court—Such person summoned and chosen’ 
as_assessor—Trial held was according to luw— 
“ Chosen”, meaning of—Duty of Magistrate record- 
ing confession—No questions put to ` accused regard- 
ing voluntary mature of confession—Such confession 
subsequently retracted before committing Court— 
Confession rejected as tutored—Confession held should . 
not be relied upon—Nvidence Act (I of 1872), s. 27— 
Applicabilety to cases of persons in actual Police 
custody though ordered by Magistrate. 

Where the language of the Court is Hindi, Hindi 
knowing jurors and assessors are competent to take 
vart in the trial of cases in which the evidence, 
arguments and summing-up are given in Hindi, It 


-evidence is given in Hindi, the fact that it is baken. 


down in Hnglish would not make any difference. 
There is aprovision in s. 282, Criminal Procedure 
Uode, for the case in which in the course of a trial. 
it appears that anyjuror is unable to understand 
the language in which evidence is given, or, when 
such evidence is interpreted, the language in which 
it is interpreted ; insuch a case a new juror has 
to be added, orthe jury has tobe discharged and 
‘the trial mustcommence anew. There is no similar . 
provision with regard to assessors; but assuming 
that the principle applies, the fact that an assessor 
does not understand English will not invalidate a 
trial unless there had been a failure to interpret in 
Hindi evidence which had been given in English. _ 
Where some of the documents are in English, it . 
may be less convenient to have an assessor who 
does not know the language ofthe documents there- 
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by necessitating loss of time in interpreting, ete., 
but the matter does not go to the competency of 
the assessor or the lawful constitution of the Court. 
Ras Behari Lal v. Emperor (4), distinguished. [p. 
421, col. 1] 

Section 326, Criminal Procedure Code, 
down the procedure which “shall ordinarily ” 
be followed and is not mandatory. Where 
under s. 826, a usual precept is issued to the 
District Magistrate, but on the date of the trial 
only three assesscts remain present but a gentleman 
who is present in the Court and who is one of the 
qualified persons to serve as assessor is served 
with summonseand the Judge chooses him as an 
assessor on the date of the trial, the trial is not 
contrary to law. Section 284 does not prescribe 
that the assessors are to be chosen by lot. In fact 
it does not gay that they ought to be chosen in any 
particular manner, The use of the word “ chosen ” 
does not necessarily imply that there ought to be 
a selection from a larger number. Emperor v. 
Ernam Ali (2) and Bihari Mahton v Emperor (3), 
referred to, Balak Singh v. Emperor (1), distingu- 
ished. |p. 420, col. 2.] 

It is the Magistrates duty tosatisfy himself while 
recording a confession by asking the necessary ques- 
tions, that the confession is not the result of any 
undue influence. Where he fails to put the questions 
and the confession is retracted before the commit- 
ting Magistrate ag having been tutored, the Oourt 
cannot rely on such confession. |p. 422, col. 2] > 

[Oase-law referred to.] 

Although s. 27, Evidence Act, is restricted to 
persons in custody of the Police, it applies to cases 
of persons who are in actual Police custudy although 
that custody had been ordered by the Magistrate. 
There is nothing in sucha case to offend against 
the principle of the section. [p, 423, col. 2.] 

Or. A. against the order of tue Odiciating 
Additional Sessions Judge, Patna, dated 
May 10, 1937. 

Sir M. N. Mukharji,Messrs. Murari Prasad, 
I. B. Biswas, N. K. Biswas, 8. 8. Rakshit (in 
No. 170), Jaleswar Prasad (in No. 185) and 
Yasin Yunus (in No. 188), for the Appel- 
lants. 

The Advocate-General. for the Orown. 


Madan, J.—On the morning of July 5, 
1936, a loud explosion took place in a house 
occupied by Ramkishun Lalin Patna City. 
The house is situated on the bank of the 
river Ganges close to the Khaje Kalan 
Ghat which is leased to a contractor. 
Ramkishun and Radhekishun are in charge 
of the ghat under the lessee. One Mohiud- 
din who heard the explosion tried to enter 
the house but was not allowed to do so. 
He proceeded to the Khaje Kalan Thana, 
a quarter of a mile distant, where he 
lodged a first information at 11-304. M, 
Sub-Inspector S. M. Ishaque reached the 
spot shortly afterwards and found the 
door of the house closed. He pushed the 
door open and went inside where he found 
Ramkishun Lal. He also found Ram- 
kishun’s son Ragho Prasad, who is a 
student of the Patna City School and is one 


lays 
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of the appellants before us, injured and 
bandaged. He recorded the statements of 
both these persons, and meanwhile the 
Assistant Superintendent cf Police, Patna 
City, also arrived. The Assistant Superin- 
tendent of Police and the Sub-Inspector 
inspected the room said to have been 
occupied by Ragho Prasad and found 
damage to the furniture, pictures, ceiling 
cloth and walls. They recovered a gamcha 
(Ex. 5) which was torn and showed marks 
of burning, and they also found yellow 
marks on a chauki in the room and on the 
durries and elsewhere. They heard that 
other articles had been thrown away at 
the river side, and they proceeded there ac- 
companied by one Thakur Kurmi, a servant 
of Ramkisbun. Thakur pointed outa place 
where the Police Officers recovered, from 
the river bank and from under the water, 
a pocket book (Ex 9) and other articles. 
On a search of Ragho Prasad’s room, 
further articles were recovered including 
a note book (ix. 16), an account book 
(lis, 23) and a manuscript speech (Bx. <). 
The same day the houses of Paana Lal 
and Ram Babu, who are the remaining 
appellants before us, were s2arched, and 
both of them were arrested. They also 
are students of the Patna City School of 
about the same age as Ragho Prasad. 
Ia the case cf Panna Lal, witnesses nave 
been examined to prove that he brought 
a bundie to the room of Rugho Prasad 
shortly. before the explosion and that 
he returned there shortly afterwards. 
At about 2 p.m. a doctor examined Ragno 
Prasad in Patna City Hospital, and found 
lacerated wounds on the right side of. 
the body, and slighter marks of injury on 
the rignt side of the neck and the face. ` 
There were indications that these injuries 
had been caused as a result of some kind of 
explosion. 

The next day, July 6, Ragho Prasad ` 
made a statement in hospital to Sub- 
Inspector Abdul Hafiz of the Malsalami 
‘Thana with the result that search was made 
at a house in Sabalpur on the outskirts of 
Patna City, which is said to bea garden ' 
house belonging to the futher of Ram Babu. 
From the house was recovered a stone slab 
(Ex. 1) and from the compound a piece of 
wood (Ex. 49) anda rag (Hix. 48). Some 
books were also recovered from an 
almirah in the house. Articles re- 
covered from the various searches were 
sent to the Inspector of Explosives and 
found to contain traces of red sulphide 
of arsenic, chlorate of potassiim and 
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sulphur, such as are used for making ex- 
plosives, 

On July 21 Ragho Prasad made a con- 
fession which was recorded by Mr. Najmul 
Heda Mian, Sub-Deputy Magistrate of 
Patna City. The confession was retracted 
before the Committing Magistrate, but has 
been held to be genuine and has been 
admitted in evidence. On August 25, 
charge sheet was submitted against the 
three appellants and two other persons, 
Deokinandan Missir and Hari Narain Lal. 
Charges were framed under ss. 4 (b; 5 
and 6, Eixplcsive Substances Act, and also 
under s. 120-B, Indian Penal Code, for con- 
spiring to commit offences under that 
Act. Thirty-seven witnesses were examined 
for the prosecution. Ragho Prasad filed 
a written statement to the effect that his 
confession was untrue and that he was 
tutored to make it by the Police. He stated 
that he did not know how the explosion 
occurred as he was asleep at the time. 
Panna Lal filed a written statement to the 
effect that he had been falsely implicated 
in order to save Ragho Prasad. Ram 
Babu, examined in Court, denied all 
concern with the affairs. The trial was 
held with the aid of four assessors, two of 
whom found Ragho Prasad and Ram Babu 
guilty under all charges while the other 
two found them guilty only under ss. 5 and 
6, Explosive Substances Act. Two as- 
sessors found Panna Lal not guilty under 
any of the charges, one. found him guilty 
under all the charges and one found him 
guilty only under s. 120-B. All the 
assessors found Hari Narain Lal not guilty. 
Two assessors found that Deokinandan 
Missir was not guilty while the other two 
found him guilty under s.120-B. The Addi- 
tional Sessions Judge, who tried the case, 
acquitted Hari Narain Lal and Deoki- 
nandan Missir on the ground thatin their 
cases the confession of Ragho Prasad had 
pot been corroborated. He convicted Ragho 
Prasad and Panna Lal under ss. 4,5 and 
6, Explosive Substances Act, and under 
s. 120 B. He convicted Ram Babu under 
gs. 4 and 6 of the Act and under s. 120-B. 
He sentenced them each to five years’ 
rigorous imprisonment, and they have now 
appealed to this Court. 

A preliminary objection has been taken 
before us that the Court was not properly 
constituted and that the trial was coram 
nom judice and that the whole proceeding 
is bad; first, because the assessors were 
not chosen in accordance with law; and, 
secondly, because one of the assessors 
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could not read English. It appears that 
the usual precept was issued to the District 
Magistra'e for summoning assessors in 
acc.rdance with s. 326, Criminal Proce- 
dure Code, but when the case came up 


for trial, only three of the assessors 
summoned were present. There was, 
however, present in Court a gentleman 


whose name is on the list of persons 
qualified to serve as assessors, and the 
Judge caused a summons to be served on 
him. The Judge then chose as assessors the 
three persons previously summoned and this 
fourth gentleman summoned on the date of 
the trial. 

The first objection taken is that although 
in the case ofa jury trial s. 326 empowers 
jurors to be chosen from persons present 
but unsummored in order to make up a 
deficiency in the number of jurors, s. v8&4 
contains no such provision, and it has been 
held in Balak Singh v. Emperor (1) that, 
wh^re a Sessions Judge had chosen from 
those present in Court a person who is not 
on the list of persons qualiied to act as 
assessor, that person could not be con- 
sidered to be an assessor, and, as without - 
him, the statutory number of asseasors was 
incomplete, the trial was contrary to law, 
and the conviction and sentence had to be 
quashed. But in the present case Pandit 
Obhatrapati Sarma is a gentleman whose 
name appears in the list of persons 
qualified to act as assessor, and asum- 
mons to him to appear and to act as such 
had been issued and served. It is said 
that summons had not been issued and 
served in accordance with s. 326, but this 
section lays down the procedure which 
“shall ordinarily” be fol'owed and is not 
mandatory. Section 327 gives an em- 
ergency power to cause jurors or assessors 
to be summoned when such direction is 
found to be necessary. Then it is said 
that as there were not more assessors 
present than were required to serve, it was 
not possible to choose assessors by lot as 
contemplated by s. 284 or indeed to choose 
them at all, there being no choice. But 
s. 284 does not prescribe that the assessors 
are to be chosen by lot. In fact it ‘does not 
say that they ought to be chosen in any 
Particular manner. Until the amendent 
of 1923, the law was “two or more shall be 
chosen as the Judge thinks fit” and though 
the words “as the Judge thinks fit” have 
been omitted from the section as it now 
stands, it cannot be said that the effect of 
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the amendment is to require the assessors 
to be chosen in any particular maaoner. It 
is not, in my opinion, the law that the 
assessors must be chosen by lot. As to 
the argument that assessors cannot be 
“chosen” unless there are more present 
than are required, this is an argument 
which was not accepted bya Full Bench 
of the Calcutta High Court in Emperor v. 
Ernam Ali (2) which has been followed by 
the Patna High Oourt in Bihari Mahton 
v. Emperor (3), and I donot think that the 
use of the word “chosen” necessarily 
implies that there ought to be a selection 
from a larger number. The contention that 
the assessors were not chosen in accordance 
with law must, therefore, fail 

The other point taken is that one of the 
assessors, namely Maulvi Saiyid Sehabud- 
din, did not know English, and reference 
was made to the Privy Council decision in 
Ras Behari Lal v. Emperor (4). That was 
a jury trial, and the conviction was set 
aside on the ground that one of the jurors 
did not know English and so could not 
follow some of the evidence, the arguments 
and charge to the jury, which were given 
in English, Tae language of the Court is 
_ Hindi, and it has never been doubted that 
Hindi-knowing jurors and essessors are 
competent to take pirt in the trial of cases 
in which the evidence, arguments and 
summing-1p are given in Hindi If evi- 
dence is given in Hindi, the fact thatitis 
taken down in English would not make 
aoy difference. Tne provisions as to the 
language of proceedings are in ss. 356 to 
361, Oriminal Procedure Code. Section 360 
(3) requires that, ifthe evidence is taken 
down in language different from that in 
which it has been given, and the witness 
does not understand the language in which 
it is taken down, the evidence so taken 
down shall be interpreted to him in the 
language in which it was given or ina 
language that he understands; and s. 361 
requires that whenever any evidence is 
given ina language not understood by the 
accused and he is present, it shall be inter- 
preted to him in open Court in a language 
understood by him. There is a provision 


(2. 57 C 1228; 123 Ind. Cas. 664; A IR1930 Cal. 
212; (1980) Cr. Cas 212; 31 Or. L J 536; 51Q LJ 
171; 31 O W N 296; Ind. Rul, (1930) Oal. 860. 

(3) 10 Pat. 107; 131 Ind. Oas. 801; A I R 1931 
Pat. 152; (1931) Or. Cas. 392; 22 Cr, L J 797;12 P 
L T798, Ind. Rul (1931) Pat. 241. 

(4) 12 Pat. 811; 144 Ind Oas. ¥11; A I R 1933 P C 208; 
(1933) Or.Oas. 1306;60 I A 354; 34 Or. L J 813;6 RPO 4; 
PI AL J 893; 14 P LT641;65M LJ 513;38 
L 616; (1933) M W N 1025; 35 Bom. LR 1087; 
58 O LJ 390; 38 CW N11 (PO, 
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in s. 282 for the case in which in the 
course of a trial it appears that any juror 
is unable to understand the language in 
which evidence is given, or, when such evi- 
dence is interpreted, the language in 
which it is interpreted; in suchacase a 
new juror has to be added, or the jury has 
to be discharged and the trial must com- 
mence anew. There isno similar provision 
with regard to assessors; but assuming 
that the principle applies, the fact that an 
assessor does not understand English will 
not invalidate a trial unless there had been a 
failure to interpret in Hindi evidence which 
had been given in English. There is no 
material before us to show any such failure; 
nor has any such thing been alleged in the 
memorandum of appeal on behalf of any 
of the accused. We are given tounder- 
stand that the arguments in the case were 
given in Hindi and that there was no sum- 
ming-up. It was contended that as some 
of the documents arein English the assessor 
who did not know English, was incompe- 
tent. We were not referred to anything 
in the statute in support of this contention. 
It may be less convenient to have an 
assessor who did not know the language of 
the documents thereby necessitating loss of 
time in interpreting, etea but the master 
does not gu to the competency of ths 
assessor or the lawful constitution of the 
Court. The preliminary objection must, 
therefore, fail. 

It was next objected that the confession 
of Ragho Prasad ought not to have been 
admitted into evidence. Under s. 1.4 (3), 
Criminal Procedure Code, a Magistrate is 
required before recording a confessicn io 
question the person making it in order to 
satisfy himself that it was made voluntarily. 
In the present case the Mugistrate, in 
accordance with the form drawn up for 
recording confessions under s. 164, ques- 
tioned Ragho Prasid as to how long he had 
been in custody of the Police. The next 
heading in the form runs as follows: 

In order to ascertain whether the accused is pre- 
pared to make a statement of his own free will, he is 
next examined and cautioned.” 

The record made by the Magistrate uoder 
this heading is as follows : 

“I ama Magistrate; whatever you have got to state 
before me, you may do so of your own accord and 
without being tutored and induced by any one. 
Whatever you will state before me may go against 
you. You are atliberty not to make any statement, 
Do not make any statement on any temptation or 
under any pressure.” 


We tind, therefore, that the Magistrate 
recorded a8 having cautioned the person 
making the confession but not as having 
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questioned or examined him. The learned 
Additional Sessions Judge, when dealing 
with this watter, has observed that the 
Magistrate, when he gave evidence at the 
trial, was not questioned by the prosecution 
or the defence as to whether he was satisfied 
by putting questions to Ragho Prasad or 
by some other means, that the confession 
was Voluntary. If the record is defective 
on this point, the necessary questions should 
have been asked by the prosecution or by 
the Court; but actually the Magistrate 
stated in his examination-in-chief that the 
questions that he put to Ragho Prasad and 
the warning that he gave had been written 
down in the confession. It follows that 
the Magistrate did not question Ragho 
Prasad as to whether his confession was 
being made of his own free will, after he 
had ascertained how long he had been in 
custody of the Police. It was the Magis- 
trate’s duty to satisfy himself at that time, 
by asking the necessary questions, that the 
confession was not the result of any undue 
influence. In the Privy Council case, Nazir 
Ahmed v. Emperor (5), their Lordships have 
made it clear that there is no way of bring- 
ing into evidence a confession made toa 
Magistrate except by following the proce- 
dure laid down in the Oriminal Procedure 
Code. In Emperor v. Shambhu, 135 Ind. 
Cas. 838 (6) the Allahabad High Court, 
following the Oudh decision in Prag v. Em- 
peror, 128 Ind. Cas. 215 (7), pointed out that 
the object of recording both questions and 
answers by the Magistrate before recording 
the confession itself, is to enable the trial 
and the Appellate Courts to form their own 
conclusions as to the voluntary nature of 
the confession. In the absence of such 
materials, the Courts could not accept the 
Magistrate’s certificate alone as being 
sufficient. In Farid v. Emperor (8), the 
Lahore High Court has held that failure 
to ask the necessary questions is sufficient 
to make the confession inadmissible in 
evidence. This view was not accepted by 


(5) 17 PLT 594; 163 Ind. Cas. 581; 38 Bom, L 
R 937; (1936) O W N 505; (1938) M W N 745; (1936) 
O L R437 @); AI R1936 P 0253 (2); (1936) A L 
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(2); 39 PLR 43; 71 MLJ 476; 44 L W 583; 19 N 
LJ 214; 17 Lah 629; 64 C LJ 445. 

(6) 135 Ind. Cas, 838; A I R 1932 All. 228; (1932) 
Or. Oas. 226; 33Cr.L J 201; 54 A 350; (1932) A L 
J 1¢2; Ind, Rul. (1932) All. 102; LR 13 A 48 Cr, 
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this Court in Ramai Ho v. Emperor (9), but 
in that case a question had been recorded 
by the Magistrate, who was als> examined 
as a witness, and it was held that the 
confession had been shown to be volun- 
tary. 

In the present case, the confession was 
retracted before the Committing Magistrate 
as having been tutored. At the trial Ragho 
Prasad alleged that a C. I. D. Officer accom- 
panied by one Rajeshwari Prasad Singh, 
whois the son-in-law of the lessee of the 
ghat where Ragho Prasad’s father is em- 
ployed, tutored him to make the confes- 
sion in order to save his life. Rajesh- 
wari Prasad Singh, examined ag a pro- 
secution witness, denied the allega- 
tion; buat Ramkishun Lal, father of 
Ragho Prasad, said that he asked Ragho 
Prasad how he came to make a confession 
to the Magistrate, and that Ragho told 
him that he had confessed at the instance 
of various Police Officers on the under- 
standing that he would be made an ap-- 
prover. These allegations standin the way 
of our acceptance uf the confession, not be- 
cause we are inclined to believe them, but 
because owing to the Magistrate's failure 
to observe an important provision of the 
Code intended to safeguard the voluntary 
character of the confession, neither the re- 
cord ner the Magistrate's deposition give us 
the necessary materials for dealing with 
them. In these circumstances I do not think 
that we should rely on the confession. I 
regret to have to comment with some 
severity On the failure of the Magistrate, 
Mr. Najmul Heda Mian, to record the con‘ 
fession in aczordance with the clear pro- 
visions of tke Oriminal Procedure Code. 
Apart from the confession, the evidence 
against Ragho Prasad,,who was represented 
by Mr. Yasin Yunus before us, is as follows: 
(After dealing with the evidence his Lord- 
ship proceeded). Itis fully proved that 
Ragho Prasad was in possession of the bomb 
as a member of the conspiracy. I would, 
therefore, uphold his convictions both under 
the Explosive Substances Act and under 
s. 120-P, Indian Penal Code. It has 
already been found that it was Panna Lal 
who brought the bomb to the house. He 
was a fellow-student of Ragho Prasad of 
about the same seniority, and his name 
appears as a conspirator in the documents: 
found at the search, although no hand- 
writing in those documents has been 
identitied as that of Panna Lal. The cir- 


(9) 3 Pat. 872; 84 Ind. Cas. 458; A IR1925 Pat. 
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cumstances leave no room for doubt that 
he is the Panna Lal named in the docu- 
ments, and that he was one of the actual 
conspirators. In his case also I would uphold 
the convictions. 

Ram Babu, for whom Sir Manmatha 
Nath Mukharji appeared, was also a 
fellow-student with Ragho Prasad and 
Panua Lal, and books bearing his name 
were found in both their houses, although 
in each instance the books were not objec- 
tionable. The hand-writing of this appel- 
lant has been identified among the docu- 
ments recovered from the possession of 
Ragho Prasad. A second account book 
(Ex. IX) was found in a torn condition on 
the river bank, and also contains accounts 
for the period from April to June 1936 
with the names of the appellants and 
the two acquitted persons. The Hand- 
writing Expert found that two pages of this 
account book were in Ram Babu's hand- 
writing, and Sir Manmatha Nath Mukharjl 
was unable tosuggest any serious criticism 
of the reasons, given by the Expert for 
his identification, which is enough to 
prove Ram Babu’s connection with the 
conspiracy. There is also the evidence 
regarding the search and recovery of ine 
criminating articles at a garden house 
belonging to Rum Babu's father. The 
search took place as result of a siatemsnt 
made by Ragho Prasad to the Police the 
day following the explosion. The state- 
ment was of a confessional character, but 
ths prosecution has brought into evidence, 
under s. 27, Evidence Act, so much of the 
statement as relates tothe actual recovery 
of the articles found. These are a stone 
slab recovered from the first floor of the 
house, and a piece of wocd recovered from 
the compound, on which the Chemical Exa- 
miner found traces of sulphide of arsenic, 
potassium chlorate and sulphur, which are 
used for making explosives. It was object- 
ed that s. 27 does not apply to this case as 
Ragho Prasad was not in Police custody 
at the time when he made his statement. 
On that date the Sub Inspector had reported 
to the Magistrate that Ragho Prasad owing 
to his injuries was being treated as an 
jn-door patient in the Patna City Hospital, 
where he was undera guard of four con- 
stables anda Havildar. The Sub-Inspector 
asked that Ragho Prasad might now be 
treated as being in the Court’s custody and 
that the arrangement made for his guard 
might be approved, which the Magistrate 
did. The Sub-Inspector’s report was clearly 
ntended ag a compliance with the provision 
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of the Code directing that an arrested 
person must be made over to the Magis- 
trate within 24 hours. Sir Manmatha Nath 
Mukharji argued that in the circumstances, 
Ragho Prasad ought to be regarded as being . 
in the Magistrate's custody, and not in that 
of the Police. He referred to Queen-Empress 
v. Tatya (10), where it was held that an 
accused who was in jail in a Native State 
was not in Police custody, merely because 
in that State jail warders were members 
of the Police force. It was, however, ob- 
served that the case might be different if 
the accused was being guarded in jail by 
the Police Officer investigating the offence, 
an observation which goes against the 
contention advanced now. Although s. 27 
is restricted to persons in custody of the 
Police, I do not see why it should not apply 
to cases of persons who are in actual 
Police custody although that custody had 
been ordered by the Magistrate. There is 
nothing in sucha case toolfend against the 
principle of the section, namely that portions 
of a confession to the Police leading to the 
actual discovery of facts can safely be proved 
as their truth has been independently 
guaranteed. 

The prosecution has thus been able to 
prove that tne discoveri s were made in 
the garden house as aresuli of a stulement 
by Ragho Prasad to the effect that bombs 
were being prepared in the garden house 
of Ram Babu at Sabalpur, and that a 
stone slab and a piece of wood which were 
used for powdering ingredients of the bomb 
were On the first tloor of the house and in 
the compound. Tne statement was veritied 
as a result of the search, although actually 
the position would have been little different 
had the Court been limited to the know- 
ledge that the search was made and the 
articles recovered as the result of some 
statement made by Ragho Prasad to the 
Police which could have been proved with- 
out recourse tos. 27. It was argued that 
Ram Babu could not be held responsible 
for the articlesrecovered as the house be- 
longs to his father and not to him. There 
is no evidence that other members of Ram 
Babu’s family were involved in the con- 
spiracy while there is direct evidence imp!i- 
cating Ram Babu. The house is four miles 
from Ragho Prasad’s house on the outskirts 
of Patna City and is likely to have been 
thought a suitable place for making ex- 
periments with little risk of interference. 
The {circumstances compel the conclusion 
that access to the house and garden was 

(10) 20 ;B i795 
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obtained through Ram Babu, who was in 
possession of explosive substances there as 
one of the conspirators. I would, therefore, 
upho'd the conviction of Ram Babu also. 


It is suggested that the explosion was 


merely the result of a boyish prank and 
not cf a serious revolutionary conspiracy. 
Although nearly 30 injuries were found cn 
Ragho Prasad, they were not serious in- 
juries, and he was discharged from hospital 
after. afew dass. This, however, is tu be 
attributed more to his good fortune than 
to anything else. The explosion was such 
as might easily have caused serious bodily 
injury, and there is ample evidence of the 
appellants’ criminal intention. It is true 
that there are indications on the record 
that there are other persons in the back 
ground who have been exercising an evil 
. influence over the appellants, and it is re- 
grettable that those persons are not before 
the Courtrather than the younger persons 
who were to some extent their dupes. I do 
not, however, think that the learned Addi- 
tional Sessions Judge would have been 
justified in taking a more lenient view of 
tke case, much as we regret the necessity 
of sending young men like the appellants 
to jail. It was pointed out that on the 
date when judgment was delivered, the 
appellants had been in custody for abc ut 
ten months, and this is a circumstance 
which I think we are justified in taking into 
consideration by making an equivalent 
reduction of the sentences. I would, 
accordingly, while upholding the con- 
victions of all the three appellants, reduce 
their sentences to four years’ rigorous im- 
prisonment. 
Rowland, J.— I entirely agree. 


D. Sentences reduced. 


MADRAS HIGH COURT 
Referred Case No. 5 of 1937 
December 10, 1937 
VENKATARAMANA Rao AND ABDUR RABMAN, JJ. 
IKKASINTAKATH ABDURAHIMAN 
AND ANOTAR—PETITIONERS 
: versus 
NADAKKAVU MALIK KAL BEERAN 
KOYA—REsPonDENT 
_ Workmen's Compensation Act (VIII of 1923), s. 8, 
cl. (4)—Scope—Workman dying leaving dependant 
recognized by Commissioner as entitled to compensa- 
tion—Money paid to such dependant—Dependant 
‘ shortly dying—Money, if can be claimed by employer 
or if goes to dependant's heirs. 
Under cl. (4) of s.8 of the Workmen’s Compensa- 
tion Act, the right of the employer to get a refund 


IKKASINTAKATH ABDURAHIMAN ¥. NADAKKAVU MaLIKKaL (MADR.) 


‘tribution of compensation money 


17310 


only arises when a workman dies withoutany de- 
pendant andthe Commissioner at the timeof the 
distribution knows that he has left no dependant 
within the meaning of the Act, But if the work- 
man leaves a dependant and the claim of that de- 
pendant is recognised by the Commissioner as the 
person entitled to receive the compensation, any 
claim onthe part of the employer for a refund can 
no longer arise under that clause. When once an 
allotment of compensation to a dependant or a dis- 
among several 
dependants is made under’s. 8, the compensation 
so allotted or distributed becomes the property of, 
the dependant, and ifthe dependant dies, the said 
mn being his property will devolva on his or her. 
eirs 

Case stated under s. 27 of the Workmen's 
Compensation Act by the Commissioner 
for Workmen's Compeusation, Madras, in 
W, 0. J. No. 133 of 1934 by letter No. C-2- 
4985-36, dated January 21, 1937. | 

Mr. K. N. Kumaran, for the Petitioners. 

Mr. K. Kuttikrishna Menon, for the Res- 
pondent. i . 


Venkataramana Rao, J.—This is a re- 
ference under s. 27 of the Workmen’s Com: 
pensation Act (VIII of 1923) made by the 
Commissioner for Workmen's Compensation 
in the following circumstances. A workman 
by name Sabban employed under the 
respondent died in or about July 1934. 
A claim for compensation was preferred 
by his mother Pathumma under the Act. 
A question was raised whether the employer 
was liable tu pay compensation to her, The 
matter was carried to the High Court 
and by anorder dated September 1, 1936, 
it was decided by Burn, J., and Lakshmana 
Rao, J. that ihe employer was liable to pay 
conpeneation to the said Pathumma. There- 
upon tne Commissioner by his order dated 
September 26, 1936, decided that the only 
dependant of the deceased workman was 
the applicant Pathumma and he therefore 
allotted the entire compensation to her. 
The entire compensation referred to was a 
lump sum of Rs. 552 paid by the employer 
in pursuance of s. 8 of the Workmen's 
Compensation Act. Tke Act obliges every 
employer who is liable to pay compensation 
to deposit the amount which he is liable 
to pay under the Act with tne Commissioner 
in order that he may get full satisfaction 
of the claim. On such deposit being made, 
the Commissioner his to find out*who the 
dependants are so that he may effect a 
distribution among them. Undercl. 7 of 
8. 8, if the dependant happens to be a 
woman or a person ander a legal disability, 
the Commissioner is enjoined to invest the 
compensation money for the benefit of the 
woman or of such person during his 
disability. It is, therefore, clear that once 
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an allotment of compensation to a dependant 
or a distribution of compensation money 
among several dependants is made, the 
compensation so allotted or distributed 
becomes the property of the dependant and 
if the dependant dies, the said sum being 
his property will devolveon his cr her heirs. 
The Commissioner in pursuance of el. 7 
of s. 8 of the Act directed an immediate 
payment of Rs. 50 out of the said sum 
of Rs. 552 to Pathumma and ordered that 
the balance be invested on her behalf in 
the Post Orice Savings Bank and paid to 
her at the rate of Rs. 21 a quarter in 
advance beginning from October 1936. 
Before ghe could receive any sum, the said 
Pathumma died and an application was 
put in by her sons who are admittedly 
her legal heirs claiming the said amount. 
This claim was resisted by the employer 
(the lst respondent) who contended that 
as Pathumma died the compensation money 
was liable to be refunded to him. ‘The 
Commissioner was inclined to the view 
that by operation of c!. 4 ofss.8 and 9, 
the amount is liable to be refunded to 
the employer, but, however, ag he was not 
quite sure about that view, he has made 
this refere:.ce under s. 27 of the Act. 
It seems to us that the view of the 
Commissioner is nob sound. Under cl. 4 
of s. 8, the right of the employer to get 
a refund only arises when a workman dies 
without any dependant and the Commis- 
sioner at the time of the distribtution knows 
that he has left no dependant within the 
meaning of the Act. But if the workman 
leaves a dependant and the claim of that 


dependant is reccgnised by the Commis-: 


sioner as the person entitled to receive the 
compensation, any claim on the part ofthe 
employer for a refund can no longer arise 
under that clause. Section 9 also has no 
bearing on the facts of this particular 
case. The first part of thatseciion provides 
that no lump sum or balf-monthly pay- 
ment payable under the Act is capable 
of being alienated or subject to attachment. 
This is for the purpose of securing the 
benefit which the Workmen's Compensation 
Act isintended to provide for the workman 
or the dependants ofthe workman. This 


part of the section has, therefore, no appli-- 


cation to the present case. The other part 
of the section in s. 9 is that nolump sum 
or half-yearly payment shall pass to any 
person other than the workman. This con- 
templates that the compensation is payable 
to a workman and cannot be ciainied by 
any person by operation of law, Therefore, 
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before that clause can come into operation, 
there must be an existing workman to 
whom it is payable and it has no applica- 
tion to a case where the workman died 
before the award of cumpensation. In the 
case of a workman who is alive and to 
whom the compensation is payable, the 
Act says that it must be paid to him and 
it should not go to any other person, for 
example, if he becomes an insolvent, his 
trustee in bankruptcy cannot claim the 
sum for the benetit of his creditors. This 
section, therefore, has no application to this 
Case where the money had been allotted 
to Pathumma, the mother of the workman, 
who is a dependant under the Act. It has 
become her property; it has been recognised 
to be her property by the said compensa- 
tion money being invested in the Post 
Office Savings Bank by the order dated 
September 26, 1936. 

We are, therefore, of the opinion that the 
sons of Pathumma are entitled to be paid 
ihe amount due and payable under the 
order dated September 26, 1936, and we 
answer the reference accordingly. We see 
no reason to make any order as to costs. 

Ns. Order accordingly. 


ALLAHABAD HIGH COURT 
£econd Civil Appeal No. 303 of 1936 
October 27, 1937 
BENNET, J. 
SUCHIT CHAUBE AND OTHERS— 
CEFENDANTS—A PPELLANTS 
Versus g 

BALDEO RAI—PLAINTIFF—RESPONDENT 

Agra Tenancy Act (LII of 1926), ss 14 (1), 8 (1), 
284—Agreement fixing rent of ex-proprietary tenancy 
at rate contrary to s. 14 (1)—Validity -Order under 
s. 36, U. P. Land Revenue Act (III of 1901), based 
on such agreement — Validity — Applicability of 
0. XXXII, r 7, Civil Procedure Code (Act V of 1908), 
to proceedings under Agra Tenancy Art, | 

An agreement between landlord and tenants fixing 
the rent of an ex-proprietary tenancy at a rate 
contrary tothe provisions of s. 14 (|), Agra Ten- 
ancy Act, is void under 8. 8. An order under s. 36, 
U. P. Land Revenue Act, based on that agreement, 
therefore, is invalid. Har Prasad v. Khazan (1) 
distinguished. a 

By virtue of s. 264, Agra Tenancy Act, provisions, 
of Ò. XXXII, r. 7, Civil Procedure Code, apply to 
proceedings under the Tenancy Act, MA 

S.C. A from the decision of the District 
Judge, Ghazipur, dated November 7, 1935. 

Mr. G. S. Pathak, for the Appellants. 

Mr. Ram Nama Prasad, for the Res» 


pondent. 
Judgment.—This is second appeal by 
the defendants from an order of the lower 
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Appellate Court upholding a decree of the 
trial Court awarding arrears of rent to the 
plaintiff against the defendants for three 
years, 1338, 1339 and 1310 Fi, at the rate 
of Rs. 177-2-6 per annum. Two points 
were argued in appeal challenging the 
finding that there was rent fixed between 
the parties. The rent in question arose on an 
ex-proprietary tenancy and atthe time the 
two defendants were minors and proceed- 
ings were taken under s. 36, Land Revenue 
Act, and the defendants minors were re- 
presented by their mother Musammat 
Jechha Kuar. A compromise was entered 
into between the landlord and the tenants 
represented by their mother by which the 
rent was fixed at Rs. 177-2-6 and the 
order under s. 36 was passed on that com- 
promise. The broad ground has been taken 
that an order passed on a compromise 
under s. 36, Land Revenue Act, is invalid. 
The provisions in s. 14 (1), U. P. Act IIL of 
1926, is that a person who becomes an 
ex-proprietary tenant is entitled to hold 
the same at a rent of two annas in the 
rupee less than the rate prescribed for 
occupancy tenants in s. 59 of that Act. 
In s. 8 (1) of the Act it is provided: 

“Every agreement which purports or would 
operate to restrict a tenant from enforcing or exer- 
cising any right conferred on or secured to him by 
this Act is void to that extent.” 

‘The second sub-secticn specifies that an 
agreement is void [sub-s. (2) (a)] “to prevent 
a tenant from acquiring a rigat of occu- 
pancy in land in accordance with tne pro- 
visions of this Act”. Parts of the provisions 
of s. 14 in regard to the right of cecupancy 
which the section confers are in regard to 
the rate of rent. Therefore any agreement 
preventing the rent being fixed in accord- 
ance with the provisions of the Actis an 
agreement which s. 8 makes void. The 


trial Court has found: 

“The rent in this particular case has been fixed 
at Rs. 7-11-3 per bigha. Frem the patwari's state- 
ment it appears that the rent for ex-proprietary 
tenancy in this village would be Rs. 4 and odd per 


. w ` 


statement Ex. D2 filed by the 
patwari is the basis for this tinding and 
the finding appears to be approximately 
correct. This indicates that the rent 
agreed to was certainly excessive and con- 
trary to the provisions ofs. 14 of Act III, 
of 1926. Learned Counsel for respondent 
referred to a ruling by a Bench of this 
Court, Har Prasad v. Khazan (i). That 
was a case where the defendant nad mort- 
gaged his zamindari to the plaintiff who, 

(1) 18 A LJ 683; 57 Ind. Oas. 441; AIR 1920 All, 
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under an agreement, leased to him the 
lands for cultivation on rert. On a suit for 
recovery of rent being brought, the defen- 
dant expressed his willingness to pay the 
said rent., The Court passed an order 
“fixing the rent” under s. 33, Tenancy Act, 
and it was held thatthe tenant could not 
challenge the correctness of the order in a 
subsequent suit for rent unless he can 
challenge it on the ground of jurisdiction 
of fraud. In the ruling there is no men- 
tion of a bar under the Tenancy Act 
against any tenant contracting himself out 
cË his right to obtain an ex-proprietary 
holding at a certain rate of rent. The 
ruling was of the year 19.0 and the order 
in question was of March 15, 1913. At 
that period the Agra Tenancy Act was Act 
II of 1901 and the provisons in it were 
similar; that is to, say in s. 3 (1) it was 
provided that notbing in any lease or 
agreement made between a landholder 
and a tenant on or after the first day of 
April 1900 shall take away or limit any 
right of a tenant as cenferred or recognized 
by this Act. 

The rights acquired when an occupancy 
tenure arose are stated in s. 10 of that 


Act, that the person acquiring the right of * 


occupancy had a right to hold tLe land on 
which it arose at a rate of four annas in 
the rupee less than the rate generally pay-. 
able by non-occupancy tenants for jand of 
similar quality and similar advantages in 
the neighbourhood. It is apparent that 
this provision is s. 3, Tenancy Act of 
1901 was not brought to the notice of the 
Reach of this Court and therefore the 
ruling cannot be taken as any authority on 
the effect of that section in the Tenancy 
Act. No ruling has been shown to me by 
learned Oounsel for the respondent in 
which the provisions in the Tenancy Acts 
against contracting out of the rights con- 
ferred by the Tenancy Acts have been 
considered by the Courts in which it has 
been held that in spite cf those sections 
contracting out of the rights a compromise 
is valid. I am, therefore, of opinion that 
the agreement in question, on which the 
order of the Courts under s. 36, Land 
Revenue Act was founded, is an agreement 
which was invalid and therefore the order 
is not a proper order on which a suit can 
be based. 

There is another ground on. which the 
propriety of the order has been assailed 
and that is a mere technical one, that in 
this particular order the minors were 
represented by their mother, and if the 
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Code of Civil Procedure applied to the pro- 
ceedings, then under O. XXXII, r. 7, it was 
necessary for the guardian to obtain the 
permission of the Court to effect this com- 
promise which would have been granted if 
the Court considered it was in the interests 
of the minors. No such application was 
made to the Ccurt for permission and no 
such permission was granted. The pro 
vision in the Tenancy Act, s. 264 of Act ILL, 
of 1926 is that the provisions of the Code 
of Oivil Procedure, 1903, apply with cer- 
tain exceptiéns and it is not shown that 
O. XXXII, r.7, comes within those excep- 
tions. Presumbly, therefore, taose provisions 
apply. This Chap. XVI, of the procedure 
in Act IIL of 1926, appears to cover the 
proceedings in question under s. 36, Land 
Revenue Act. 

For both these reasons therefore it 
appears that rent has not been legally 
fixed in this suit. As there is no rent 
legally payable by the defendants to the 
plaintiff, it follows, therefore, that the de- 
crees of the Courts below must be set 
aside. Accordingly, I allow this second 
appeal, and I set aside the decrees of the 
Courts below and dismiss the suit of the 
_ plaintiff with costs in both Courts. As an 
‘important point of law has been argued, 
permission is granted for a Letters Patent 
Appeal. 

D. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1593 of 1936 
May 19, 1937 
B. K. MUKHERJEA, J. 
DEB PROSANNA MUKHERJEE— 
PETITIONER 
versus 
HARI KISON RATHI AND OTHERS— 
Opeosits PARTIES : 

Evidence Act (I of 1872), s.21—Statement in plaint 
against interest of maker—Admissibility in sub- 
sequent suit against his successor-in-interest without 
calling the maker as witness. 

The statement in a plaint in a previous suit against 
the interest of the person who makes it is admis- 
sible asan admission under s. 21, Evidence Act, in 
a subsequent suit against his successor-in-interest, 
without calling the maker as a witness, even if he be 
alive. Lakshan Chandra v. Takim Dhalli (1), dis- 
tinguished. 

O. R. from an order of the First Court 
Mansif, Bankura, dated July 27, 1936. 

Mr. Gopendra Nath Das, for the Peti- 
tioner. 

Messrs. Bankim Ch. Mukherjea and 
Muktipada Chatterjee, for the Opposite 
Parties, 


‘truth of the statement 
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Order.—This is a Rule granted on an 
application under s. 115, Civil Procedure 
Code, and is directed against an order 
rejecting the petitioner's application for 
balance of landicrd's fees and compensation 
under s. 26 (j) Bengal Tenancy Act. 
The facis are simple. The opposite party 
No. 8 held a tenancy under the petitioner's 
predecessors ut a rental of Rs. 12-8-0 a 
year, and the petitioner alleges that it 
was an ordinary occupancy holding. The 
opposite party No. 8 sold it to opposite 
parties Nos. 1 to 7 falsely stating that 
the holding was a imokarari one and paid 
Re. 1 only as landlord's fees. Hence the 
petitioner applies under s. 26 (7), Bengal 
Tenancy Act, for recovery of the balance of 
landlord’s fees and compensation amounting 
to Rs. 75 only. 

The defence was that the holding wasa 
mokarari one, and as such, the claim of the 
petitioner was not tenable. The trial 
Court accepted the defence story and dis- 
missed the application holding that’ the 
tenants were mokarari raiyats and though 
the ©. S. records support the petitioner's 
case, the presumption attached to them 
was rebutted by a plaint filed against the 
tenants by the petitioner's predecessor 
wherein it was expressly admitted that 
the holding was a mokarari one. Mr. Das 
who has appeared for the pe‘ilioner, has 
assailed the propriety of this order on one 


ground only, namely, that the statement 


in the plaint filed by the plaintiff's pre- 
decessor could not be relied on in evidence 


. without calling the Banerjees, who were 


the plaintiffs in that suit and who are 
proved tobe alive. Jn support of his con- 
tention, Mr. Das has relied upon the case 
in Likshan Chandra v. Takim Dhali (1). 
Jn my opinion, this contention is not sound 
and the vase cited has no application to 
the facts of the present case. In Lakshan 
Chandra v. Takim Dhali (1) Sir Ashutosh 
Mookerjee pointed out that though a 
plaint tiled by a third party was admis- 
sible as evidence of a transaction, yet the 
contained in the 
plaint could not be proved by putting in 
the plaint itself without calling the plain- 
tiff, if alive, or making out circumstances 
which would make the statement admis- 
sible under s. 32, Evidence Act. In this 
case the plaint was not filed by a third 
party but by a predecessor-in-interest of 
the present petitioner. The statement, 
therefore, was not the statement of a third ` 


1) 39 0 LJ 90; 80 Ind. Cas. 357, AIR 192! Cal. 
558; 28 0 W N 1033, 
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person which could not be admitted with-- 


out calling the person who made the 
Statement as a witness if he was alive. 
Here, the statement is against the interest 
of the person who makes it and is ad- 
missible as an admission under s. 21, 
Evidence Act. It cannol be said, there- 
fore, that the Court below committed any 
error in admitting the plaint and the fact 
stated therein ag evidence against the 
petitioner in this case. It bas held that 
the presumption attached to the entries in 
the O. S. records stands rebutted by this 
admission in the plaint. This is a finding 
of fact and I am unable to interfere with 
this finding in revision. Under the cir- 
cumstances, the Rule is discharged. There 
will be no order as to costs. 


D. Rule discharged. 


ALLAHABAD HIGH COURT 

Execution Second Appeal No. 514 of 1936 

October 21, 1937 
Niamat ULLAH, Ac. O, J. AND ALLSOP, J. 
COLLECTOR or BENARES AND ANGTHER— 
DECREE-HOLDERS ~ APPELLANTS 
VETSUS 
JAL NARAIN RAI—OssgcTor—Responvent 

Res judicata—Ezxecution—Limitation—Order on 
question of limitation, when can beres judicata— 
Civil Procedure Code (Act V of 19085, 5. 48, O. XXI, 
r. 92- Sale underorder on time-barred application 
—Matter brought to notice of Court before conclu- 
sion of final proceedings—Court, if can refuse con- 
firmation of sate, 

An order passed jn execution on the question of 
limitation cannot operate ss res judicata unless the 
point has been specifically decided or unless jt must 
be inferred as a matter of necessary implication 
that a decision has been arrived at thatthe appli- 
cation was within time. 

Tt cannot be said that in no circumstances can a 
Court refuse to confirma saleupon grounds other 
than those mentioned in ry. 88,9), or Y1 of O. XXI, 
Oivil Procedure Code. Where a sale takes place 
under an order upon a time-barred application and 
the matter is brought to the notica of the Cours 
before the final dispcsal of the proceedings, the Court 
can refuse to confirm the sale. It is the duty of the 
Court tosee that the application was within time 
when it was made. The Court has to decide questions 
of limitation evenif they are not raised in defence, 


Ex. 5. A. from the decisi-n of the 2nd 
Additiona] Sub-Judge, Benares, da'ed No- 
vember 25, 1935. 

Messrs. K. Verma and K. N. Gupta, for 
the Appellants. 

Messrs. Harnandan Prasad and S. N. 
Verma, for the Respondent. 

Alisop, J.—This is a second appeal 
against an order refusing to confirm a sale 
in-execution of a decree. The decree was 
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obtained from the Court of Small Causes 
at Benares on November 8, 1921. It appears 
that infructuous attempla were made to 
execute this decree and finally on Novem- 
ber 3, 1933, the decree-holder obtained an 
order for the transfer of the decree for 
execution to tte Court of the Munsif of 
Benares. Thereafter on October 6, 1934, 
more than 12 years after the decree had 
been passed, he made an application to the. 
Munsif for the execution of the decree, 
This application was obviously barred by 
lime under the provisions of.s. 48, Civil 
Procedure Code, but the report of the 
Munsit's office upon the application was that 
it was within time. A notice was issued 
under the provisions of O. PXI, r. 22, 
Civil Procedure Ucde, and thereafter attach- 
ment of a house was directed. The judg- 
ment-debtor made an objection under s. 60, 
Civil Procedure Code, upon the ground that 
he was an agriculturist. When that ob- 
jection was dismissed, his brother made an 
application under r, 58 of O. XXI, but thas 
also was dismissed. The sale of the house 
was held on July 10, 1935. The sale was to 
have been confirmed on August 13, 1935, 
but on August 12, the judgment- debtor made 
an application saying that the sate should 
not be confirmed because the application for 
execution was barred by limitation. 

The Courts below have both held that the 
sale could not’ be confirmed because the 
application was barred. It is argued in 
appeal that the judgment-debtor should not 
hsve been allowed to raise the point of 
limitation at so Jate a stage in the pro- 
ceedings. It issuggesied that ha made no 
objection when notice was issued to him 
under O. XXI, r. 22, and therefore the Court 
directed that execution should proceed. 
When he made an objection at a later 
Stage, he did not raise the point of limita- 
tion, It seems to us that no question of 
res judicata can arise, because it has been 
held by a Full Bench of this Court in 
Genda Lal v. Hazari Lal (1), that an order 
pass:d in execution on the question of 
limitation cannot operate as res judicata 
unless the point has been specifically 
decided or unless it must be inferred asa 
Maiter of necessary implication that a 
decision has been arrived at that the 
application was within time. Thus, if an ap- 
plication for execution is made and the final 
result is that the decree becomes in some 
measure fructuous, ib must be assumed 
that the point of limitation has been de- 

(1) (1935) 4 LJ 1189; A I R 1936 All, 21; 160 Ind- 
Qaş. 394; 58 AIL 313; 1936 A L R118 8 R A 599(F B} 
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cided, becausé otherwise the result would 
not have been reached. On the other hand, 
when an application for execution is made 
and is finally dismissed as infructuous, it 
cannot be inferred necessarily that the 
question of limitation has been desided. In 
the case before us, we do not think that 
we caninfer that the question of limitation 
was decided at any stage of the proceedings. 
The proceedings were still open when the 
Court executing the decree refused to con- 
firm the sale and the result of that order, 
was that the decree remained infructuous. 
It is obvious that the Court did not ever 
specifically go into the question of limitation. 
It has been urged that the sale having 
been held, the Court was bound to confirm 
it unless an objection was validly taken 
under O. XXI, rr. 89, 90 or 91. It seems 
to us that it cannot be said that in no cir- 
cumstances can a Court refuse to conirm 
a sale upon grounds other than those 
meodticned in those rules. Ib may be, for 
instance, that one of the parties nas died 
before the sale has taken place or that an 
application has been made under some Act 
which prevents the Court from proceeding 
or the Court discuvers that the property 
is not saleable under statute. There may 
also be other reasons which would prevent 
the Couri from confirming a sale. In the 
present case it was the duty of the Court 
to see that the application was within 
time when itwas made. If this had been 
an application to which the pro- 
visions of the Limitation Act applied 
there is a definite provision in that Act 
that the Court shall decide questions cf 
limitation even if they are not raised in 
defenca. Jt seems to us thatthe same prin- 
ciple applies to s. 48, Civil Procedure Oode, 
because that section says in the strongest 
language that no order for execution of a 
decree shall be made upon a fresh appli- 
cation presented after the expiry of a 
period of 12 years. As the duty was upon 
the Court tosee that the application was 
within time and as the matter was 
brought to the notice of the O.urt before 
the Court finally disposed of the proceedings 
before it, we have no doubt that the Court 
was entitled to refuse to confirm the sale. 
We, therefore, consider that there is no 
force in this appeal and we dismiss it with 
costs. 
D. Appeal dismissed. 
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CALCUTTA HIGH COURT 

Civil Rule No. 45 of 1937 
April 16, 1937 
S. K. GHosE AND PATTERSON, JJ. 
TULSI DEBYA— PETITIONER 
versus 
BIBHUTI BHUSAN GOSWAMI anp 

OTHERS—ÜPPOSITE PARTIES 

Succession Act (XXXIX of 1925), s. 372—Sum due 
in life assurance policy of husband and payable to 
him on maturity or if died earlier, to his heirs— 
Sum, whether becomes debt on his death earlier — Wife, 
af entitled to succession certificate in respect thereof. 

A debt isa sum of money which is payable in 
the present or will become payable in future by rea- 
son of a present obligation. 

Similarly a sum of money due onthe life assur- 
ance policy taken out by a person during his bachelor- 
hood, and payable to him, if he were alive on the 
date of its maturity or if he were to die earlier, 
to his brother, is a debt and the wife of the as- 
sured, after his death is entitled to a succession certi- 
ficate with respect to that sum. The nomination in 
the policy does not operate as a personal transfer in 
favour of the bruther and no trust 1s thereby created, 
Bancharam Majumdar v, Adyanath Bhattacharjee 4), 
relied on, Charusila Dasi v. Jyotish Chondra Sarkar 


(3:, distinguished. ak 
©. R. from an order of the District 


Judge, Bankura, dated October 6, 1930, 
Messrs. Joy Gupal Ghose and Nripal 


Chandra Roy Choudhury, for the Pelie 
tioner. a, 
Messrs. Satindra Nath Mukerji and 


Nanda Gopal Banerji, for tne Opposite 
Parties. 

S. K.Ghose, J.—TLe petitioner in this Rule 
is the widow of one Indra Narain Goswami 
who died intestate on the 17th Falgun ` 
1841 and according to the petitioner she is 
the sole heiress. Tne petiuoners husband 
assured his life on May 15, 1926, when he 
was a bachelor, with tue Sun Life Assur- 
ance Company for a sum of Ks. 1,00. 
According to the terms of this policy the 
amount would be payable to the assured 
on May 15, 1946; but if Le should die 
earher than the amount would be payable 
to his second brother Promotha Nath 
Goswami or in the event of his death to 
the executors or administrators of the assur- 
ed. On the deatn of Indra Narain, the 
petitioner filed an application for a succes- 
sion certificate for enabling her to collect 
the amount of ns. 1,243 which was payable 
under the aforesaid policy. The Uourts 
below have agreed inrejecting the applica- 
tion holding that the amount of the policy 
was due to the second brother who was 
the nominee mentioned tnerein. It is con- 
tended for the petitioner that this view ig’ 


-wrong and tnelearned Advocate appearing 


for the opposite party has also conceded 
that the ground upon which the decision 
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was given in the Courts below cannot be 
supported. That the money is a part of 
the estate of the deceased is concluded 
by authority beginning from the case in 
Cleaver v. Mutual Reserve Fund Life 
Association (1), down to the case in 
Krishna Lal Sadhu v. Promila Bala 
Dassi (2). It is also conseded that the 
nomination in the policy does not operate 
as a personal transfer in favour of the 
second brother and no trust is thereby 
created. For the opposite party in this 
Court a new point is taken, namely that 
an application for the succession certificate 
does not lie because the amount due in 
the policy is not an ascertained debt. In 
support of this, we have been referred to 
the case in Charusila Dasi v. J yotish Chandra 
Sarkar, 33 Ind. Cas. 157 (3). That case, how- 
ever, may be distinguished on the fact that 
the present also is an endowment policy, 
and is payable in the lifetime of tne 
deceased. In the aforesaid case it was 
remarked that: 

“It does not appear that the insurance money 
excepting in so far as it has became an asser- 
tained debt before the death of the deceased, is 
included in the Succession Certificate Act.” 

The decision in this case was based 
on certain remarks made by Mookerjee, 
J. in the Full Bench case Bancharum 
Majumdar v, Adyanath Bhattacharjee (4), 
the remarks being in the nature of obiter. 
That case als» does not help the opposite 
party. In that case Jenkins, C. J. remark- 
ee take it to be well-established that a debt is 
a sum of money which is now payable or will be- 
come payable in future by reason of a present 
obligation.” 

It seems to us that there is no reason why 
this description should not be made applic- 
able to a sum of money which is payable 
on this policy. In any view of the matter, 
the decision of the lower Appellate Court 
cannot be supported and the petitioner 
ig entitled to succeed. It is suggested for 
the opposite party that as the petitioner 
is a childless widow and the opposite party 
is the next reversioner and so the widow 
should be made to furnish security as a 
condition precedent to the grant of a 
succession certificate. This is a matter 
which may be considered by the lower 
Court. The Rule is made absolute. The 
petitioner is entitled to her costs in this 

(1) 1892) 1 Q B 147; 61 LJ Q B 128; 66 L T 220; 40 
W R 230; 50 J P 180. 

_ (2)32 O W N 634; 114 Ind. Cas. 658; A I R 1928 Oal. 
B18; 55 O 1315; 47 O L J 587; Ind, Rul, (1929) Cal. 258, 

(3) 33Ind, Cas. 157; A I R 1916 Oal, 475. 

6 36 O 936; 3 Ind, Cas, 492; 100 L J 180,130 W 
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Rule the hearing fee of which we assessed 
at two gold mohurs. 

Patterson, J. —I agree. ; 

D. Rule made absolute. 





BOMBAY HIGH COURT 
Parsi Matrimonial Suit No. 2 of 1937 
March 3, 1937 
b. J. WADI, J. 
KHORSHED MUNCHERJSI KAPADIA— - 
PLAINTIFF 
versus 
MUNCHERJI SORABJI KAPADIA— 
DEFENDANT 

Parsi Marriage and Divorce Act (III of 1936), 
s. 32 (g)-Desertion —What is — Proof of—It must 
be at least for three years, wilful and without con- 
sent by one spouse of the other. 

The word ‘desertion’ has not bean defined, but read- 
ing s. 32 (g) along with s. 2(3) of the Parsi Marriage 
and Divorce Act, it is necessary for the plaintiff wife 
to prove (a) that she has been deserted by the defen- 
dant for at least three years, and \b) that she has 
been deserted without reasonable cause and without 
her consent or against her will. It is difficult to 
define the word ‘desertion’ s) as to cover all possible 
facts and circumstances; but in its essence, itis the 
abandonment cf one spouse by the otber with the 
intention of breaking off matrimonial relations 
between them and thereby bringing the cohabitation 
tu an end. Desertion, however, must be a wilful deser- 
tion by the one against the wishes ofthe other The 
question of desertion cannot be decided merely by 
enquiring which party left the matrimonial home 
first. Itis the party who by his or her conduct 
brings the cohabitation to an end, that is guilty of 
descretion, Pulford v. Pulford 1), relied on. 

Messrs. V. F. Taraporewala and M. M. 
Jhaveri, for the Plaintiff, 

Mr. F. J. Coltman, for the Defendant. 


Judgment.—Plaintiff has filed this suit . 
against her husband for dissolution of her 
marriage with him on the ground of de- 
sertion under s. 32 (g), Parsi Marriage and 
Divorce Act of 1936. The word ‘desertion’ 
has not been defined, but reading s. 32 (g) 
along withs 2 (3) of the Act, it is necessary 
for the plaint.ff to prove (a) that she has 
been deserted by the defendant for at least 
three years, and (b) that she has been 
deserted without reasonable cause and with- 
out her consent or against her will. It is ` 
difficult to define the word ‘desertion’ so 
as to cover all possible facts and circum- 
stances; but in its essence, it is the abane 
dontnent of one spcuse by the other with the 
intention of breaking off matrimonial 
relations between them and thereby bring- 
ing the cohabitation toan end. Generaily 
it is the husband who deserts his wife; in 
some cases it is the wife who has deserted 


-her husband. Desertion, however, must be 
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a wilful desertion by the one against the 
wishes of the other. To constitute wilful 
desertion on the part of the husband, his 
absence and the cessation of cohabitation 
must bein spite of the wish of the wife, 
and she must not be a consenting party to 
it. There can be desertion of the wife by 
the husband, even though itis the wife who 
may have left the matrimontial home and 
vicerersa there may be a desertion of the 
husband by the wife if the husband has 
gone away “from his home. Tne question of 
.desertion cannot be decided merely by 
enquiring which party left the matrimonial 
home first. It is the party who.by his or her 
conduct brings the cohabitation to an end 
that is guilty of desertion. ‘There is, there- 
fore, no substantial difference between a 
husband who leaves his wife and brings 
cohabitation to anend, and one whose con- 
duct obliges his wife to leave him. Tunis 
has been pointed out Pulfora v. Pulford 
(1), at pp. 21-22% The President of the 
‘Tribunal, Sir Henry Duke, stated that 
(p. 21*): 

“Desertion isnot the withdrawalfrom a piace, but 
from a state of things. The husband may live in a 
place, and make it impossible fur his wife to live 
there, though ‘it isshe and not he that actually with- 
draws; and that stateof things may be desertion of 
his wife. The law does not deal with the mere 
matter uf place. What it seeks toenforce is the re- 


cognition and discharge of the common obligations of 
the married state.” 


There may be desertion of one party by 
the other under the facis and circumstances 
of the case, even though both may con- 
tinue to live under the same roof. On the 
other hand there may be nodesertion if, for 
instance, the husband has got tolive in a 
far- otf land, leaving his wife behind. What 
the Court has to consider, in order to 
ascertain whether there has been desertion, 
is to look at the conduct of the parties to- 
wards each other. In this case it is the 
husband who aeserted the wife in or about 
June 1928 against her will, and it is alleged 
that he did so without reasonable cause. 
‘The question of desertion, therefore, is a 
mixed question of law and of fact, and it 
is for you, gentlemen, to consider the evı- 
dence in order to be satisfied that in tuis 
case itewas the husband who has deserted 
the wife for at least three years without 
reasonable cause and without her knowledge 
or consent. (The opinion of the delegates 
was that the defendant was guilty of 
desertion. The Judge accepted the opinion 


(1) (1923) P18; 92L J P 14; 128 L T 256; 67 S 
J 170; 39 TL R 35, 


Pages of (1928) BA Ha] 





a, 
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and dissolved the marriage between the 
parties under s. 35, Parsi Marriage and 
Divorce Act, 1930, and granted divorce to the 


plaintiff). 
D. Suit decreed. 


ooo 


CALCUTTA HIGH COURT 
Civil Appeal No. 527 of 1936 
April 5, 1937 
Nasim ALI AND R. O. Mirrer, JJ. 
HOUSE or LABOURERS, Lro. AND 
ANOTHER— DEFENDANTS—A PPELLANTS 
versus 

COMILLA BANKING CORPORATION, 

LTD. AND OTHERS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 3—Companies Act (VII. of 1919), s. 153 (z)— 
0. XXIII, r. 3, scope of —Adjustment having statu- 
tory operation, uhether contemplated—Scheme of 
arranyement sanctioned under s. 153 (2), Companies 
Act, whether can be recorded under O. XXIII, r. 3, 

kule 3 of ©. XXII, Civil Procedure Code, con- 
templates an adjustment by a lawful agreement or 
compromise that is an adjustment by act uf parties 
and not an adjustment which has a statutory opera- 
tien, The effect of the words in s. 183, cl, (2), 
Companics Act, is to give the scheme of arrangement 
when sanctioned by the Court a statutory operation. 
Such a scheme of urrargement Cannot, therefore, be 
said to be an adjustment bya lawful agreement or 
comprumise within the meaning ot O. NA LU, r. 3, 
and cannot be ordered tu be iecoided under that rule, 

C.A. irom tue criginal orderot the Sub- 
Judge, Second Court, Lippera, dated July 27, 
1936. 

Messrs. Atul Chandra Gupta and Rakhal 
Chandra Dutta, for the Appellants. | 

Messrs. S. M. Bose, N. C. Chatterjee and 
Ajit Kumar Dutta, for the Kespondents. 


Judgment.—This is an appeal by deien- 
dants Nos. 1 and 2 against the order of 
the Subordinate Judge, Second Court, Tipe 
pera, dated July 27, 1936, whereby the learns 
ed Judge has refused the appellants’ applica- 
tion under O. XXH, r. 3, Civil Procedure 
Code, tor recording the adjustment of 
the suit and for dismissing the suit against 
them in accordance with the terms of 
a scheme of reconstruction sanctioned 
under s. 153, Companies Act, Order XXL, 
r. 3, Civil Procedure Code, is im these 
terms : 

“Where it is proved to the eatisfuction of the Court 
that a suit has been adjusted wholly or in part 
by any lawful agreement or compromise or whee 
the detendant satisties the planti in respect of the 
whole or any party of the subject-matter ul the suit, 
the Court suall order such agreement, compromise 
or satisfaction to be recorded, and shall pass decree . 
in accordance therewith so far as it relates to the 
suit.” 

This Rule contemplates an adjustment by 


“8 lawful agreement or compromise that,ig ` 
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an adjustment by act of parties and not 


-ahn adjustment which has a statutory opera- 


tion. The effect of the words in s. 153, 
cl. (2), Companies Act, is to give the scheme 
of arrangement when sanctioned by the 
Court a statutory operation. ` Such 4 
scheme of arrangement cannot, therefore, be 
said to be an adjustment by a lawful agree- 
ment or compromise within the meaning 
of O. XXIIL r. 3, and cannot be ordered 
to be recorded under that Rule. In this 
view of the matter it is not necessary to 
express any opinion on the question whe- 
ther in view of the scheme of arrangement 
sanctioned by the Court under s. 153, 
Oompanies Act, the plaintiff is entitled to 
get any relief against defendants Nos. 1, 
9 and 3 in the suit. The appeal is ac- 


- cordingly dismissed with costs hearing fee 


TA 


` power if can be 


` Judge forwarding 


-early at possible. 


being assessed at two gold mohurs. Let 
the record in this case be sent down as 


D. Appeal dismissed. 


PATNA HIGH COURT 
‘Government Appeal No. 6 of 1936 
July 20, 1937 
JAMES AND DRAVLE, JJ. 
GOVERNMENT ADVOCATE, BIHAR 
—APPBLLANT 
aes VETSUS 
KUMAR SINGH—Responp:nt 
Penal Code (Act XLV of 1860), ss, 211, 182— 
“< Falsely charges", in s. 211, interpretation of— 
False allegation against Subordinate Judge that he 
committed offence under s. 196, made to District 
Judge—Whether making charge within meaning of 
s. vii—Information given to public servant—Suc- 
cessor, if can make complaint under s. 195 (1) (2), 
Criminal Procedure Code—District Judge's lawful 
dô used to annoyance or A 
Subordinate Judge—Criminal Procedure Code (Act 
7 of 1898), ss. 476,190 U) te) 195 (1) (b)—District 
complaint ae’ : i 476, aap hts 
astrate in circumstances in which s. 4.6 is in- 
Me oale- Complaint, validity of—Magistrate, if 
can proceed under s. 190 (1) )—Proceedings under 
s. 1952) (b), if judictal—Use of evidence contem- 
plated by s. 196, Penal Code. pay 
The expression " falsely charges ” ins. 211, Penal 
Gode, must be construed along with the words 
which speak of the institution of proceedings in the 
earlier part of the section, 80 that the test is “whe- 
ther the person who made the statement which is 
alleged to constitute the charge did so with the 
intention and object of setting the criminal law in 
motion against the person against whom the state- 
ment is directed”. An accusation made to a person 
who has nothing to do under the law with setting 
the criminal lew in motion would thus not amount 
to a charge withia the section. False allegations 
of an offence under s. 196, against a Subordinate 
Judge made to such an authority as a District Judge 
for the purpose of obtaining sanction to prosecute, 
emounts to the making of a charge within the 


pocaning of s, 
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allegations to the District Judge is to set the crimi- 
nal law in motion, and the District Judge has 
statutory power to further that object, though the 
sanction of the Local Government is also necessary 
before any Criminal Oourt can take cognizance of 
the offence. [p. 434, col. 2; 438, col. L] 

[Case-law discussed ] 

The complaint prescribed in s. 195 (1) (a), Criminal 
Procedure Oode, is a public duty and responsibility, 
and must not be mistaken for a personal privilege, 
and a successor-in-office of the public servant to 
whom information was given can make the com- 
plaint under s. 182, Penal Code. [p. 437, col 1.] 

A false chargemust be made to an officer who 
has power to investigate and send it sup for trial. 
Lp. 435, col. 2.) 


The District Judge has lawful power which he- 


cau use to the injury or annoyance ofa Subordinate 
Judge under him, Under s. 24, Civil Proogdure Code, 
and s. 22 (2), of the Bengal, N. W. P. and Assam Civil 
Courts Act (XII of 1887), the District Judge has power 
of his own motion to transfer suits and appeals pend- 
ing in the file of a Subordinate Judge to some other 
competent Court, and the exercise of such a power 
by the District Judge on receiving information 
about corruption on the part of a Subordinate 
Judge would manifestly be to the annoyance, if 
not also to the injury, of the Subordinate Judge. 
Lp. 437, col. 1.) 

When a complaint under s.476, Criminal Proce- 
dure Oode, is forwarded to the District Magistrate 
by the District Judge, under ci:cumstances in 
which s.476 is inapplicable, the complaint ceases 
to be avalid complaint. But there is nothing.: to 


pievent the District Magistrate from proceetting - 
under cl, (c) of sub-s (1) of s. 190, Criminal Proce: - 


dure Oode, as on“ information received frum any 
person other than a Police Officer". Cheta Mahto v. 
Emperor (9), explained. |p. 438, col, 1.] 

The proceeding contemplated in s. 195 (1) (b), 
Criminal Procedure Oode, is a judicial proceeding. 
Daroga Gope v. Emperor (8), relied on. [p. 437, col. 2.] 

The use of evidence contemplated ins, 196, Penal 


t 


Code, is use by a party or witness and not use by | 


the Court, |p. 438, col, 2.] $ 

Govt. A. irom the decision of the Sessions 
Judge, Purnea, dated September 30, 1936. 

Tne Government Pleader, for the Appel- 
lant. 

My. S. M. Gupta, for the Respondent. 

Dnavie, J.—Kumar Singh or Kumar 
Singh Lal who described himself as “by 
proiession mukhtar, pracdsing as mukhtar 
in Cnoambar, at Purnea”, filed a plaint 
claiming damages for defamation from 
Babu Durga Prasad, a senior member of 
the Purnea Bar, together with an applica- 
tiin for permission to sue as a pauper. 
Tne application was opposed by the opposite 
party and also by Government, and was 
dismissed by MT. B. A. Fath, Subordinate 
Judge of Purnea, to whom it fell to dispose 
of it. Kumar Singh thereupon made 4 
petition to the Governor 
through the District and Sessions Judge, 
Puinea, praying for sanction under s.1y7, 
Criminal Procedure Code, to prosecute the 
Subordinate Judge under s. 196, Indian 
Penal Code, for corruptly using the evi- 


in Cotinvil, ° 


PM 


“for orders, with a copy of his orders in 
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dence of Ram Khelawan Mistry (a witness 
for the opposite party in the pauper pro- 
ceedings) as true, knowing it to be false. 
The petition was sent by post in an 
envelope addressed to the then District and 
Sessions Judge by name. Mr. P. O. 
Chaudhuri, tre District Judge, noticed this 
and called upon Kumar Singh to appear and 
state the facts fully and swear an affidavit 
in support of them. Kumar Singh appeared 
and stated that he had addressed the 
envelope personally to Mr. Chaudhuri as 
the petition was of a confidential nature and 
that the petition was really meant for the 
Court of the District Judge. He also 
offered to make a statement in support of 
the chargés made by him against the 
Subordinate Judge in the petition, and 
Mr. Chaudhuri accordingly recorded his 
statemeat. Kumar Singh also swore an 
affidavit before the Gheristadar of the 
District Judge in support of his allegations, 
but Mr. Chaudhuri required an affidavit 
sworn before a First Class Magistrate. 
Kumar Singh did not supply this, nor did 
he appear again before Mr. Chaudhuri. 
After looking into the papers, Mr. 
Chaudhuri decided that Kumar Singh's 
application be forwarded to Government 


which he had arrived at the conclusions 
that there was no reasonable ground 
whatever for attributing a corrupt inten- 
tion to the Subordinate Judge in dismissing 
Kumar Singh's pauper application, that 
Kumar Singh ought to be prosecuted under 
s. 211, Indian Penal Oode, and that Mr. 
Chaudhuri would have had no hesitation in 
filing a complaint under that section but for 
the fact that the petition was really ad- 
dressed tothe Governor in Council. 

The petition together with Mr. Chaudhuri's 
order was actually forwarded to Government 
by Mr. Chaudhuri’s successor, Mr. A. P. 
Mukherjee. The Governor in Council 
declined to sancticn the prosecution of 
Mr. 8, A. Fath undere, 196, renal Code, or 
under ang other section of the Penal Gode, 
and further direcled the Public Prosecutor 
of Purnea to move the District and Sessions 
Judge to make a c mplaint against Kumar 
Singh under s. 211, Indian Penal Code, 
acting under s. 195 (1) (b), Criminal Proce- 
dure’ Code. If the District Judge should 
décide that no such complaint was necessary 
on the ground thatthe charge against the 
Subordinate Judge was not made in rela- 
tion toa proceeding in Court, and if he 
should also decline to make a complaint in 


‘his capacity of a public servant cog- 


173-—55 & 56 
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cerned in a false charge against his sub- 
ordinate, the Public Prosecutor was ordered 
himself to file “a complaint by direction of 
Government in the Magistrate’s Court”. 
The Public Prosecutor acccrdingly moved 
Mr. A. P. Mukharji, the District Judge, who 
made a written complaint to District Magis- 
trate cf Purnea for Kumar Singh’s prosecu- 
tion unders 211, Indian Penal Code. The 
District Magistrate took cognizance and 
transferred the case for disposal to a 
Deputy Magistrate, from whose file it was 
la‘er on transferred to the file of another 
Deputy Magistrate. Maulavi Shah Wali- 
ur-Rahman, a Deputy Magistrate of the 
First Class, thus tried the case. He found 
that the Subordinate Judge had not 
corruptly used the evidence of Ram 
Khelawan Mistry as true knowing that it 
was false, and that Kumar Singh had falsely 
charged him with intent to cause injury to 
him. After overruling the contentions of 
law that were advanced before him, he held 
that Kumar Singh cculd “very well be con- 
victed under s. 211, Indian Penal Code or 
even under s. 182, Indian Penal Code.” The, 
charge as framed was, however, one under 
g 211, Indian Penal Code, and on this charge 
the Magistrate found Kumar Singh guilty, 
awarding a sentence of eighteen months 
rigorous imprisonment. 


Kumar Singh appealed, and Mr. Mukhbarji 
who heard the appeal came to the same 
conclusion on the facts as the trying Magis- - 
trate. He, however, held that the complaint - 
of the District Judge was not legal as 
s. 476, Oriminal Procedure Code, was in- 
applicable, that there was no offence com- ' 
mitted under } 
charge of an offence under s. 196, Indian 
Penal Cede, was made to Mr. Chaudhuri `. 
who had no statutory standing in the 
matter Banti Panday v. Emperor (1) and,’ 
that s. 102, Indian Penal Code, was also in- 
applicable because the complaint was made 
not by Mr. Chaudhuri but by his successor 
in office Kantir Missir v. Emperor (2) and 
also because the District Judge had no law- 
ful power which he could use to the injury 
or annoyance of the Subordinate Judge 
under him. He accordingly allowed the 
appeal and set aside the conviction and 
sentence passed upon Kumar Singh. 
Against this acquiltal, Government have 


(d) 12 PLT 109; 129Ind Cas. 87; A IR 193C 
Pat. 550; (1930) Cr. Cas. 1094; 32 Cr.L J 210; Ind 
Rul. (1930, Pat. 71. 

MHL T 8ë; 117 Ind Oas, 37° A IR 1930 
Pat. 98; (1930) Or. Cas. 74; 80 Cr. L J 710; Ind. Rul, 
(1929) Pat. 357. 
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filed the present appeal under s. 4:7, Crimi- 
nal Procedure Code. 

There is no dispute that Kumar Singh 
sent the petition (Hx. 17) to the Governor 
in Council through the District and Sessions 
Judge of Purnea, in which sanction under 
s. 197, Criminal Procedure Code is prayed 
for to prosecute Mr. Fath, the Subordinate 
Judge, for.corruptly using (in the proceed- 
ings upon Kumar Singh's pauper applica- 
tion) the evidence of Ram Khelawan Mistry 
as true, knowing it to be false. Both the 
lower Courts have come to the conclusion 
on the facts that the accusation was 
groundless and false and that. an offence 
under s. 211 was made out against Kumar 
Singh. This is not accepted by Kumar 
Singh who has urged that at any rate 
he reasonably believed that Mr. Fath 
had corruptly used Ram Khelawan’s 
evidence as true. I propose however, 
first to deal with the law points in the 
case. The charge framed against Kumar 
Singh was: 

“That you on or about August 1, 1935, at Purnea 
with intent to cause injury to Mr. 8. A, Fath, 
Subordinate Judge at Purnea, falsely charged 
the said Mr. S. A. Fath in your petition dated 
July 29, 1935, to His Excellency the Governor of 

ihar and Orissa in Council through the District and 
Sessions Judge of Purnea, with having committed 
an offence under a. 
wit, having corruptly used as true evidence 
the evidence of witness Ram Khelawan Mistry 
in Misc, Pauper Case No. 45 of 1934 Kumar Singh 
v. Babu Durga Prasad in the Court of the 
Subordinate Judge of Purnea which he (Mr. 8. 
A. Fath) knew to be false, knowing at the time 
that there was no just or lawful ground for such 
charge against the said Mr. S. A. Fath, and 
ae committed an offence punishable under 
Bo see 
“Now s. 211 deals in the first part with 
two alternatives: (1) instituting or causing 
‘to be instituted any criminal proceedings 
against a person, and (2) falsely charging 
any person, while the second and graver 
part of the section deals with a case in 
which 

“such criminal proceeding is instituted on a false 
charge of an offence punishable with...imprisonment 
for seven years...” 


It may be noticed in passing that the 


charge under s. 196, Indian Penal Code,. 


against Mr. Fath, if made out would have 
been punishable with imprisonment for 
seven years. Under s. 197, Criminal Pro- 
cedure Oode, however, no Court could, 
except with the previous sanction of the 
Local Government, have taken ecgnizance 
of any offence alleged to have been com- 
. mitted by the Subordinate Judge while 
acting in the discharge of his official duty. 
The Governor in Council having refused 
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sanction, there could be no cognizance. 
taken and na criminal proceedings in: 

stituted against Mr. Fath in respect of the 
accusation made by Kumar Singh. But 
this was not the only apparent bar to 
Kumar Singh's institution of criminal pro- 

ceedings against the Subordinate Judge. 

His allegation was that Mr. Fath had com- 
mitted an offence under s. 196, Indian 
Penal Code, in the pauper proceeding in 
his Court, and this section is among those. 
mentioned in s. 195 (1) (b), Criminal Pro- 

cedure Code. No Court could’ thus have 

taken cognizance of the offence alleged 
except on the complaint in writing of the 

Court of the Subordinate Judge (which 

would obviously have been out of question 

in this case) or of some other Court to which 

such Court was subordinate. Had Govern- 

ment come tothe conclusion that the pro- 

secution ought to be sanctioned, they could 

under sub-s. (2) of s. 197 have determined 
the person by whom the offence or offences 

for which the prosecution of the Subordinate 
Judge was to be conducted and could 

also have specified the Court before which 

the trial was to be held: butin view of the ` 
particular bar arising in the case from . 
8. 195 (1) (6), action would also have had 

to be taken to move the District Judge as 

presiding in a Court to which the Court of 

the Subordinate Judge was subordinate to 

make a complaint of the offence in writing. 

If this aspect of the matter had been 

borne in mind, it may be doubted whether 

the learned Sessions Judge would have . 
applied to this case the observations made 

in Banti Pandey v. Emperor (1), and other. 
cases in which no question of sanction or 

complaint by a Oourt or public servant 

arose, and whether he would have held 

that the District Judge had no statutory. 
standing in the matter of the charge or 
accusation made by Kumar Singh against 

Mr. Fath. 


Although s. 211, Indian Penal Code, 
speaks of falsely charging any person with © 
having committed an offence, neither the 
Penal Code nor the Criminal Procedure ' 
Oode defines what constitutes the making 
of a “charge” of an offence. It is at the 
same time settled law that the expression - 
“fasely charges” must be construed along 
with the words which speak of the institu- 
tion of proceedings in the earlier part of 
the section, so that the test is 

“whether the person who made the statement which’ 
is alleged to constitute the charge did so with the 
intention and jobject of setting the criminal lawin . 
motion against the {person against whom the state- 
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ment is directed : see Zorawar Singh v. Emperor, 11 
Ind. Cas. 617 (3).” 

An accusation made to a person who has 
nothing to do under the law with setting 
the criminal law in motion would thus not 
amount to a charge within the section.” In 
Empress v, Jamoona (4), where the ques- 
tion was whether there could be a convie- 
tion under the section in respect of a false 
charge or allegation of rape made against 
a non-commissioned officer to the Station 
Staff Officer, .Mitter and Maclean, JJ. held 
that the secticn had no application as the 
Station Staff Officer had neither magisterial 
nor police powers. Tne learned Judge went 
on to observe : 

“We do not think it is unduly refining the words 
of the section to say that the false charge must be 


made to a Oourt or to an officer who bas powers to 
investigate and send up for trial.” 


The language goes further thau was 
probably meant, as Mr. Mayne commented: 
see his Criminal Law of India, para. 376, 
Edition 3. In Kurim Buksh v. Queen-Em- 
press (5), a case which has been repeatedly 
followed in this and other High Courts, a 
Full Bench of the Calcutta High Court held 
that by lodging at the Police Station a 
false information of mischief by fire under 
s. 436, Indian Penal Code, the appellant 
had committed an offence falling within 
the second part of s. 211, Indian Penal 
Code, instituting a criminal proceeding on 
a false charge, etc., Wilson, J. in delivering 
the judgment of the Full Bench dealt with 
the distinction to be made under s. 211, 
Indian Penal Code, between instituting 
proceedings, falsely charging and institut- 
ing proceedings on a false charge. After 
referring to proceedings under ss. 107 and 
109, Criminal Procedure Code, as apparently 
criminal proceedings which did not neces- 
sarily involve a charge of any offence, the 
learned Judge said : 

“On the other hand, a charge to the Police of a 
non-cognizable offence may very possibly be a charge 
within the meaning of the section, but could hardly 
be called the institution of criminal proceedings. So 


a charge made to the Judge of a Civil Court, or to. 


public officers of other kinds, in order to obtain 
sanction to prosecute, may well be a charge, but is 
not the institution of criminal proceedings.” 


The latter half of this passage is relied 
<n by the Government Pleader. It was also 
Pointed out in this case that there is no 
mode by which a private accuser can 
institute criminal proceedings except by 
making acnarge; and reference was mada 
to two modes of putting the criminal law 
im motion —giving information of a cogniz- 

(3) 11 Ind. Cas. 617; 12 Cr. L J 433; 8 A LJ 1106. 


(4) 6 © 620;.80 LR 25 
(5) 170 574, 
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able offence to the proper officer of Police 
und making a complaint to a (competent) 
Magistrale. The reference was not alioge- 
ther exhaustive as the Code of 1882 then 
in force provided for complaints by Courts 
on lines more or less similar to those now 
found in ss. 195 (1) (b) and (e) and 476, 
and private parties could move the Courts 
to make such complaints and thus bring 
about the institution of criminal proceed- 
ings. The proposition that a false charge 
must be made to an officer who has power 
to investigate and send it up for trial was 
accepted as perfectly sound in Amanat Ali 
v. Emperor (6), another case relied on by 
Kumar Singh. This was done on the 
authority in Empress v. Jamoona (4), but 
the actual point decided merely was that 
the breach of trust alleged against the Sub- 
Deputy Collector not being so related to 
his official capacity as to attract the opera- 
tion of s. 197, Criminal Procedure Oode, 
the contention could not be accepted that 
this section was a bar to the trying Magis- 
trate taking cognizance. 

Another case relied on for Kumar Singh 
in Sessions Judge of Tinnevelly v. Sivan 
Chetti (7) in which the majority of the 
Full Bench held that a complaint of dacoity 
made to a Village Magistrate (the village 
headman ofs. 45, Oriminal Procedure Vode) 
amounts to a “charge” and is also an in- 
stitution of criminal proceedings within 
8.211, Penal Code. This case was cited in 
Banti Pandey v. Emperor (1) and is the 
basis of the rule formulated in the latter 
case that a false charge within the maaning, 
of s. 211, Penal Code, must be made tca 
competent Magistrate or other person with 
a statutory standing in the matter. But 
this was said in a case where a dying dec- 
laration, which did not amount to a com- 
plaint, was recorded by a Second Class 
Magistrate who had no power to take 
cognizance. No question arose in that case 
regarding the effect of allegations of an 
offence made t) a public servant ora Court 
without whose complaint in writing cogniz- 
ance cannot be taken by any Court of the 
offences specified in the three clauses of 
s. 195 (1), Criminal Procedure Code. But 
it may be pointed out that the words used 
“a competent Magistrate or other person 
with a statutory standing in the matter” 
are comprehensive enough to include the 
public servant or Court referred to in 

(6) 33 C W N 1058; 122 Ind. Cas, 627; AIR 1929 
Cal. 724; (1929) Or. Cas. 360; 31 Or, L J 430; Ind. Rul, 
(1930) Cal. “59. 

RUK M 258; 1 Ind, Cas. 187; {9 Or. L J 170; 5 M L 

269, 
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s. 195 (1), Criminal Procedure Code, vis-a- 
vis pYivate persons or parties aggrieved. 
Before the emendments of this Code in 1923 
it was open to Civil and Revenue as well as 
Criminal Courts, when the offences specified 
on s. 195 (1) (bj)—to take only one clause 
out of the three by way of example—were 
committed in or in relation to any proceed- 
ings in such Courts or in some Subordinate 
Court, not only to set the criminal law 
in motion themselves by making a com- 
plaint, as they can do even now (by a written 
complaint), but also to grant sanction to 
prosecute and thus leave the institution of 
acriminal proceeding in the hands of an 
applicant. But the applicant would have 
to allege an offence before he could be 
given sanction to prosecute, and I cannot 
conceive how it could have been said in such 
a case that no charge was made within the 
meaning of s. 211 merely because the Court 
in giving zanction exercised neither magis- 
terial nor police powers including the power 
to send up for trial. The authority to give 
such sanction is moved with the object of 
setting the criminal law in motion and acts 
in furtherance of that object when it sees 
fit to do so. Allegations of an offence made 
to such ap authority for the purpose of 
obtaining sanction to prosecute would not 
amount to the institution: of criminal pro- 
ceedings, but would certainly, as I regard 
the matter, amount to the making of a 
charge within the meaning of s. 211. 

‘Under the present Code of Criminal 
Procedure, the Court of the District Judge 
could not be asked to sanction nor sanction 
ithe prosecution of the Subordinate Judge 
for the alleged offence under s. 196, Indian 
Penal Code. It could only proceed by way of 
complaint, but no Court could have taken 
coginzance of the offence on such acom- 
plaint except with the sanction of the 
Local Government. This, however, does 
not affect the question whether Kumar 
Singh's allegations to the District Judge 


that Mr. Fath had committed an offence 


under s. 196, Indian Penal Code did or did 
not amount to the making of a charge with- 
in the meaning of s. 211, Indian Penal Oode. 
Kumar Singh’s object in making the 
allegations (if any) to the District Judge was 
to setthe criminallaw in motion, and the 
District Judge had statutory power to 
further that object, though the sanction 
of the Local Government was also neces- 
sary beifdre any Criminal Court could take 
ecgnizance of the offence. 

It has been contended that the allega- 
tions in Kumar Singh’s petition of July 29, 
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1935, were addressed to the Local Govern- 
ment and not tothe District Judge and 
that, therefore, tae charge on which he 
has been tried and which gives as the 
date of his offence August 1, 1935, the day 
on which the petition was placed before the - 
District Judge, is not made out, as no 
accusation against the Subordinate Judge 
was, so itis argued, made io the District 
Judge. This argumenc seems to have im- 
pressed the learned Sessions Judge, though 
he preferred to rest hig decision on the 
ground that even if Kumar Singh made 
any allegations to the District Judge they 
could not amount to charging the Subordi- 
nate Judge with an offence because the 
District Judge had no statutory standing 
inthe matter. ] have already indicated 
how the District Judge did have a statutory . 
standing in the matter; he would plainly 
have been guilty ofa grave dereliction of 
duty if he had notin due course inquired 
into those allegations and proceeded (if the 
facts warranted it) to make the complaint. 
required under s. 195 (1) (b) after obtain- 
ing the sanction of Government even if 
Kumar Singh had not asked for it. The 
Petition to the Local Government was deli- 
beretely addressed “through the District 
and Sessions Judge” and Kumar Singh 
told Mr. Choudhuri (as the latter noted in 
his order-sheet on August 5), that the 
Petition was really meant for the Ooart of 
the District Judge. Paragraph 7 of the: 
petition also read : ‘a 
“An inquiry into the truth of the allegations by 


the District Judge Purnea is prayed before sanction. 
under s. 197...... is given to the petitioner.” 


The learned Sessions Judge was appa- 
rently inclined to accept the contention 
that this only meanta prayer that the: 
Governor in Council might, if he so pleased, - 
order an inquiry by tne District Judge; 
but this view would completely ignore. 
Kumar Singh's own statement that the -` 
petition was really meant for the Court of . 
the District Judge. IL, is plain that he did 
not intend to ask the District Judge merely 
to forward the petition like a post office. 
The conclusion is, therefore, irresistible that 
the petition conveyed, and was intended to 
convey allegations against Mr. Fath tothe 
District Judge no less than to the Local 
Government. The District Judge was deli- 
berately brought into the chain of corres- 
pondence in order that the Subordinate 
Judge might be prosecuted and the ‘iaten- 
tion and object’ of Kumar Singh in mak- 
ing those allegations was to set the 
climinal law in motion against Mr, Fath, 
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It follows that Kumar Singh did charge 
Mr, Fath before the District Judge 
with an offence under s. 196, Indian 
Penal Code, within the meaning of s. 211, 
Indian Penal Code. : 
In this view it is unnecessary to deal. in 
detail with the question whether Kumar 
Singh's allegations*to the District Judge 
were rightly regarded by the learned 
Sessions Judge as affording to Mr. Mukhar- 
ji himself.ag District Judge no ground for 
proceeding under s. 182, Indian Penal Code. 
Relying on Kantir Missir v. Emperor (2) 
the learned Sessions Judge holds in the 
first place,sthat a District Judge cannot 
proceed under s. 195 (1) (a), Criminal 
Procedure Code, in respect of information 
given to his predecessor in office. But 
what wasruled in that case was that as 
information had been giveu to Sub-Inspec- 
tor D. Mukharji, the officer in charge of the 
Police Station, junior Sub-Inspector Ram 
Singh who had investigated the case had 
no power to make a complaint under s. 182 
Indian Penal Code, as he was nota public 
Bervant to whom the information had been 
given. The complaint prescribed in s. 195 
(1) (aj is a public duty and responsibility, 
and must not be mistaken fora personal 
privilege and there is nothing in the 
ruling in Kanti Missir v. Emperor (2) 
against a successorin office ofthe publie 
servant lo whom information was given 
making the complaint under s. 182, Indian 
Penal Code: see also s. 18, General Clauses 
Act X of 1897 and s. 559 (1), Criminal 
Procedure Code. The only other reason 
given by the learned Sessions J udge for 
his view wasthatitcann:t be said that 
the District Judge bas lawful power which 
he can use to the injury or annoyance of a 
Subordinate Judge under him As an 
example of the power he meant, the 
learned Sessions Judge referred to the 
power of a Police Officer to arrest, make a 
. house search and send up a person for 
trial. But he overlooked the fact that 
under s. 24, Civil Procedure Code, and s. 22 
(2) of the Bengal, Assam, ete., Civil Courts 
Act (XII of 1887), the District Judge has 
power of, his own motion to transfer suits 
and appeals pending in the file of a 
Subordinate Judge to some other competent 
Court, and the exercise of such a power 
by the District Judge on receiving infor- 
mation about corruption on the part of a Sub- 
ordinate Judge would manifestly be to the 
annoyance, if not, also to the injury of the 
Subordinate Judge. I do not propose to 
take notice of other contentions raised 
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before us regarding the applicability of 
s. 189, Indian Penal Code in the circum- 
stances of this case; for after all Kumar 
Singh was charged with and convicted of 
an offence under s. 211, Indian Penal Gode, 


and this is the conviction which has 
been set aside by the lower Appellate 
Court. 


The next question is whether the Dis- 
trict Judge was competent to complain of 
an offence under s. 211. It will be noticed 
that this section is also mentioned (like 
s. 196, Indian Penal Code) in s. 195 (1) 
(b), Criminal Procedure Code. No Court 
could, therefore, have taken cognizance of 
the offence without the complaint of the 
District Judge, if the offence had been 
committed in or in relation to a pro- 
cezding inhis Court and the complaint 
would in that case have had to be made in 
accordance with s. 476, Criminal Procedure 
Code. The District Judge could also 
have complained under s. 476-A, Criminal 
Procedure Code, if the offence under s. 211, 
Indian Penal Oode, had been committed 
in orinrelation to a proceeding in the 
Court of the Subordinate Judge. Now it 
would appear that no offence under s. 211 
could be said to have been commiited in 
or in relation tothe only procseding before 
the Subordinate Judge, namely the pro- 
ceeding on Kumar Singh's pauper appli- 
cation, for otherwise a prosecution would 
have been possible cn a complaint by the 
Subordinate Judge even though the offence 
under s. 211 arose out of the petition to 
the Local Government through the District 
Judge which though it related to the pauper 
proceeding never came before the Subordi- 
nate Judge at all. As to the District Judge, 
the offence under s. 211 was constituted 
by the allegations in the petition of 
July 29, 1935, and was repeated in Kumar 
Singh’s voluntary statements to the District 
Judge on August 5, 1935. The charge 
as framed sets out theformer. Myr. Ghau- 
dhuri though informed by Kumar Singh 
that a petition was “really meant” for 
the Gourt of a District Judge docs not 
seem to have started a judicial proceeding 
on it butdealt with it as admiaisirative 
matter, the reason apparently being that 
Kumar Singh had only applied for the 
sanction of tbe ceal Government and 
had notasked the Court of the WVisiricn 
Judge to make acomplvint of the offence 
under s. 196 with which he had charged 
Mr. Fath. 

The proceeding 
(1) (b), Oriminal Procedure 


contemplated in s. 195 
Code, seems 
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to bea judicial proceeding ; sce Daroga 
Gope v. Emperor (8) and the refusal of the 
Lecal Government to sanction the prosecu- 
tion of Mr. Fath for an offence under 
8.196 or under any other section of the 
Indian Penal Cede, put it out of the question 
for any District Judge of Purneain future 
to start a judicial proceeding on Kumar 
Singh's allegations against Mr. Fath and 
make a complaint under s. 476, Oriminal 
Procedure Code, when no Criminal Court 
couldeven take cognizance of the offence. 
The learned Sessions Judge bas shown 
how when he himself was asked to com- 
plain and did complain the matter was 
dealt with as if s. 476, Criminal Procedure 
Code, was applicable; and he holds 
that ; 

“as a matter of fact the section was not applicable 
because the offence (unders, 126, Indian Penal Code) 


was not committed in any proceeding or in relation 
to any proceeding in Oourt.” 


In this he was clearly right. But it is 
difficult to say what exactly he took to be 
the effect cf this finding. If the offence 
was not committed in or in relation to any 
proceeding in Court, the bar of s. 195 (1) 
(b) did not apply, and Kumar Singh could 
be prosecuted under s. 211 in any of the 
ordinary modes of prosecution. The com- 
plaint forwarded by Mr. Mukharji as 
District Judge to the District Magis- 
trate under s.476, Criminal Procedure Vode, 
of course ceased to be a valid complaint 
under the special procedure applicable 
to such an offence when committed in or 
in relation toa proceeding in Court. But 
there was nothing to prevent the District 
Magistrate from proceeding under cl. (e) 
of sub-s. (1) of s. 190, Oriminal Proce- 
dure Code, as on “information received 
from ary person other than a Police 
Officer or of his own knowledge or suspi- 
cion" that an offence under s. 211 
had been committed. The point of the 
decision in Cheta Mahto v. Emperor (9) 
to which the learned Sessions Judge h.s 
referred, was that a District Magistrate 
who had received a complaint under s. 476, 
Criminal Prccedure Code, in circumstances 
where s. 476 was not available was not 
incompetent to take cognizance under 
s. 190 {1) (e) and transfer the case toa 
Subordinate Magistrate. The learned Ses- 
sions Judge says that “as s. 476, Criminal 
Procedure Code, was inapplicable, the com- 
plaint was not a legal one”. But he does 


(8) 5 Pat 33: 88 Ind. Cas. 1045; AIR1995 Pat. 
717: 96 Or, LJ 1269: 6P L T 515. 

(9) 2 Pat. 459; 89 Ind, Cas. 1050; A IR 1924 Pat. 
198; 26 Or, L J 1482, 4 P LT 727. 
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not say thal the trying Magistrate had no 
jurisdiction to try the case, and IJ have no 
doubt that the trial of Kumar Singh was 
not Without jurisdiction. : 

Having disposed of the law points on 
which the lower Appellate Court set aside 
the conviction of Kumar Singh, I now 
turn to the facts. Kumar Singh's com- 
plaint (if I may use the word in a non- 
technical sense) in his petiticn of July 
29, 1935, was that in the pauper proceed- 
ing Mr. Fath had corruptly used: the evi- 
dence of Ram Khelawan Mistry.as true 
knowing it to be false. (After discussing, 
evidence the judgment proceeded further.) 
on the materials 
before him and even on the further mate- 
rials since produced by Kumar Singh, Ram 
Khelawan’s evidence was not substantially 
false. Had Mr Fath been put on his trial, 
he would clearly have been entitled on the 
meritsto an honourable acquittal. It was 
apparently not realized in the lower Courts 
that the use of evidence contemplated in 
s. 196, Indian Penal Code, is use by a 
party or witness and not use by the Oourt. 
When we referred to this during the 
arguments, it was urged on behalf of Kumar 
Singh that there could be no conviction 
under s. 21], Indian Penal Code, in respect 
of an impossible offence with which Kumar 
Singh had charged Mr. Fath. That the 
offence was impossible does not, however, 
do away with the fact that Kumar Singh 
with his practice as ‘“Mukhtear in Cham- 
der" chose to charge Mr. Fath with it; 
s. 196 may have been inapplicable, hut 
corrupt orders by judicial officers are not 
outside the Penal Code (see s. 219 for 
instance), which no doubt was the. reason 
why the Local Government refused to sanc- 
tion Mr. Fath’s prosecution not only under 
s. 196 but also under any other section of 
the Penal Code. 

It was also urged on behalf of Kumar 
Singh that even. if Mr. Fath did not cor- 
ruptiy use Ram Khelawan’s evidence to 
be true knowing it to be false, Kumar 
Singh had, in the facts and circumstances 
of the pauper proceeding, good reason 
honestly to believe that Mr. Fath had 
done so. (After discussing evidence the 
judgment proceeded further). Taking all 
the circumstances relied on by Kumar 
Singh together, it is impossible to hold 
that he had any just or lawful ground for 
the charge he made against Mr. Fath under 
s. 196. It was of course for the prose- 
cution to show that he had no such ground, 
and the onus was discharged by placing 
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before the Court what Mr. Fath had done 
-in the pauper proceedings and why... What 
I am now dealing with is Kumar Singh's 
contention in opposing this appeal that he 
had reason to believe that Mr. Fath had 
acted corruptly, and I consider that the 
contention must be overruled. The intent 
to cause injury to Mr. Fath is also clearly 
made out. I would accordingly allow this 
appeal, set aside the appellate order of 
acquittal and restore the conviction and 
sentence passed by thetrying Magistrate. 
James, J.—IJ agree. 


D. | Conviction restored. 


_ CALCUTTA HIGH COURT 

Civil Appeals Nos. 1416 and 1417 of 1934 
February 12, 1937 

Nasim ALI AND R. O. Mrrrse, JJ. 

NARATTAM DEY AND ofasrs—PLaINntirrs 
—APPELLANTS 
versus 
DEBENDRA LAL KHAN—Derennant Ne. 2 
AND OTAERS—ReESPONDENTS 

Bengal Village Chowkidari Act (VI of 1870), ss. 50, 
57—Zemindar's right to possess cannot accrue so long 
as chowkidars’ right to possess continues—Transfer 
of lands to zemindar by Collector's order—Suit for 
khas possesston—Limitation, when begins -Adverse 
possession—Trespasser's possession, ‘when adverse to 
real owner. 

The Chowkidari Act, does not authorise the resump- 

tion and assessment of chowkidari chakran lands 
for the benefit of a village or group of villages for 
which they were not originally assigned. It does 
not contemplate the confiscation of the rights of 
chowkidars to possess lands assigned tothem for their 
services in the villages for the benefit of which they 
were originally assigned until the assessment of 
their chakran lands has been made payable to the 
chowkidari fund of the village or villagesin which 
they serve. The zemindars' right to possess, therefore, 
cannot accrue so long as the chowkidar'’s right to 
possess continues, 
_ Where after chakran lands areresumed by Govern- 
ment, they are transferred to the zemindar under 
5. 50 by order of the Oollector, limitationfor a suit by 
the zemindar for khas possession of the lands, runs 
not from the date of the order but from the 
issue of the orderof transfer, as the proceed- 
ings are in abeyance during this period and if 
‘the plaintiffs sue before the order is actually issued 
they would probably be met with the plea that until 
the Collector issues the order, thereis nothing to 
prevent him from cancelling it. Bejoy Chand Mahatab 
v. Kristo Mohini Dasi (4), relied on. 

Possession of a trespasser cannot be adverse to the 
real owner so longas the real owner is not entitled 
to possession and is, therefore, not ina position to 
put an end to the trespass. 

O. A. from the appellate decrees of the 
District Judge, Midnapore, dated Febru- 
ary 9, 1934. 

-Messrs. Amarendra Nath Bose and He- 
menta Kumar Bose, for the Appellants, 
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“Messrs. Ramaprosad Mukherjee, Umapro- 
sad Mukherjee, Saudulla, Gopendranath 
Das and Sambhunath Banerjee, for the 
Respondents. 

Judgment.—These two appeals arise 
out of a sit for khas possession of certain 
lands described in Schs. Ka and Kha of 
the plaint on declaration of the plaintiff's 
title thereto. S. A. No. 1417 relates to the 
lands of Sch. Ka. This appeal is not 
pressed and is, therefore, dismissed with- 
out costs. The subject-matter of S. A. 
1416 is the land mentioned in Sch. Kha 
of the plaint. The plaintiffs’ case, so far 
as the land of Sch. Kha is concerned, 
briefly stated, is as follows : 

They are the proprietors of Touzi 
No. 3070 of the Midnapore Collectorate. 
Village Brindaban Chawk appertains to 
this touzi. The lands in suit were Chowki- 
dari Chakarn lands of this village. They 
were resumed by Government in Misc. 
Case No. 28 of 1917-18 along with other 
lands and were transferred to the plain- 
tiffs by an order of the Collector of Midna- 
pore, dated January 23, 1920, under s. 50, 
Village Chowkidari Act (Bengal Act No. VI 
of 18:0). The said order of the Collector 
was communicated to them on March 8, 
1920. Thereafter they attempted to take 
khas possession of the lands but were not 
allowed to do so by defendants Nos. 2, 15 
and 16 on the allegation that these lands 
were held by defendants Nos. 15 and 16 
as tenants under defendant No. 2. On 
March 7, 1932, the plaintiffs raised the 
present suitin the Court of the Subordi- 
nate Judge of Midnapore for possession of 
these lands. They also prayed in the al- 
ternative for a deduction of Rs. 15-6-4 from 
their contribution tothe chowkidari fund 
payable under the order of transfer by 
the Collector in case it was held that they 
were nut entitled to get possession of 
these lands. 

Defendant No. 1, the Secretary of State 
for India in Oouncil, did not dispute the 
plaintiffs’ right to get khas possession of 
the disputed lands on the strength of the 
order of the Collector under s. 50, Chowki- 
dari Act. Defendant No. 2 pleaded that 
the disputed lands appertained not to 
village Brindaban Chawk of Touzi No. 3070 
but to village Lakshmikundu within his 
Touzi No. 572, that they were resumed by 
Government and transferred to him in 1407 
by an order of the Oollector of Midna- 
pore under s. £0, Chowkidari Act, and since 
then he was in possession of these lands 
through defendant No 15 and one Brindaban 


440 
Chandra Das as his tenants. He also plead- 
ed that the plaintiffs’ claim was barred 
by limitation. Defendant No. 15 filed s 
Written statement supporting defendant 
Nc. 2.” The learned Subordinate Judge 
who tried the suit held that the plaintiffs 
had title to these lands 
Plaintif’s suit was not barred by limita- 
tion. He accordingly passed a decree fr 
possession in favour of the plaintiffs. An 
appeal was taken by defendants Nos. 2 
and 15 to the lower Appellate Court. The 
learned District Judge who heard the appeal 
has found against the plaintiffs both on 
the question of title and limitation and 
has dismissed the plaintiffs’ suit for posses- 
sion. The plaintiffs appealed to this Court. 
Two points arise for determination in this 
appeal: (1) whether the plaintifs have 
‘title lo the disputed lacds, and (2) whe- 
‘ther the plaintiffs’ suit is barred by limi- 
tation. The decision of the learned District 
Judge on the question cf title is as follows : 

“If itis found that the lands appertain to Mouza 
-Lakshmikundu then plaintiffs must fail. It should 
be noted that the lands fall within the geographical 
‘limits of Brindaban Chawk, The defendants alleged 
‘that they are chitta dags of Lakshmikundu. The 
‘only evidence on this point is that they were record- 
ed in the Record of Rights as appertaining to Brin- 
‘daban Chawk. It may algo be said that the pro- 
ceedings in 1907 are themselves some evidence 
showing to which mouza the lands appertain. It is 
difficult to explain how the chowkidari lands of the 
,chowkidars of one village could lie in another 
village, Therefore, if it is found that the lands lie 
‘within the geographical boundaries of that other 
village, this in itself may be taken as some evidence 
-as showing that they nevertheless appertain to the 
first village, In my opinion these 1907 proceedings 
are in themselves sufficient to rebut the evidence 


of Record of Rights and | hold that the land - 
-tain to Mouza Lakshmikundu." SERES 


The decision of the learned District Judge 
in substance amounts to this: that the 
Record of Rights is the only evidence in 
support of the plaintifs’ title and that 
the presumption arising out of the record 
ia favour of the plaintiffs has been rebutted 
‘by the resumption proceedings of the 
Oollector in 1901-07. The question js 
whether the learned District Judge was 
right in holding that the papers relating 
to the resumption proceedings which result- 
ed in settlement of these lands with de- 
fendant No. 2 rebuts the presumption which 
-arises ont of the entries in the Record of 
Rights in favour of the plaintiffs. The 
learned District Judge's judgment indicates 
that in his opinion that evidence was in 
itself sufficient to rebut the Record of 
Rights. The learned District Judge was 
-also of opinion that the Record-of-Rights 
“was the only evidence in support of the 
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Plaintiff's title. It appears, however, that’ 
in addition to tke settlement record the 
plaintiffs put in evidence the later resump: 
tion proceedings of the yearl917-18 under 
the Chowkidari Act to show that the dis- 
puted lands are the chowkidari chakran 
lands lying within the plaintiffs’ estate. 
The learned District Judge has overlooked 
this important evidence altogether. If the 
presumption proceedings of the year 1901 
to 1907 are evidence to show that the 
disputed lands lie within Mouza Lakshmi- 
kundu, the subsequent resumption pro- 
ceedings of the year 1917-18 are also 
evidence to show that the disputed lands 
lie within Mouza Brindaban Chawk which 
appertains to plaintiffs’ toug?. The learned 
Judge in arriving at his conclusion was 
under a misapprehension that the Record 
of Rights was the only evidence in support 
of the plaintiffs’ title. The finding of the 
learned District Judge, therefore, being 
based ona portion of the evidence only 
is not binding on us in second appeal. 
As the evidence on the record is sufficient 
for the determination of the question whe- 
ther the disputed lands appertain to village 
Brindaban Chawk or village Lakshmikundu, 
we intimated to the learned Advocate 
appearing for the parties in this case that 
we would determine ‘this issue of fact 
under s. 103, Civil Procedure Code, and the 
learned Advocate thereupon asked us to 
adjourn the hearing of this appeal for a 
few days. That prayer was allowed dnd 
we have again heard the learned Advo- 
cates appearing for the parties to-day. 

It appears from the written statement 
of defendant No 2 that he claims the dis- 
puted lands as appertaining to village 
Lukshmikundu. A Commissioner was ap- 
pointed at the instance of the plaintiffs 
by the trial Judge to hold a local investi- 
galion. His finding is that the disputed 
lands ara within Mouza Brindaban Chawk. 
The settlement record also shows that the 
disputed lands are within Mouza Brindaban 
Cnawk which appertains to Touei No. 3070 
belonging to the plaintiffs. In order to 
rebut this evidence oo the side of the 
plaintiffs, defendant No. 2 relied ûpon the 
resumption proceedings of the year 1901 
to 1907. lt bas already been pointed out 
that in the snbsequent proceedings these 
lands were taken as chowkidari chakan 
lands of village Brindaban Chawk. The 
Tesumption proceedings of the year 1901 
to 1907, therefore, loses much of its evi- 
dentiary value. At the time ofthe hearing 
ofthe suit D W. No. 7 the collecting 
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panchayat stated in. examination-in-chiet 
that the disputed lands were the chita lands 
of mouza Lakshmikundu lying within the 
territorial limits of village Brindaban 
Chawk. In cross-examimation, however, he 
admitted that he came to knowcf the 
existence of these chita lands from the 
collection powers of defendant No. 2. These 
collection papers, however, were not pro- 
duced by defendant Nc. 2 and it may be 
presumed that if produced they would not 
support his case, The evidence of defen- 
dant No. 15 is also not of much assistance 
to defendant No. 2. It may te mentioned 
here that both the plaintifis and the defen- 
dants admitted in the present case that 
there is no evidence on the record of the 
present case to indicate that there had 
been any preceeding under ss, 58 to 61, 
Village Chowkidari Act, before the lands 
were transferred to defendant No. 2 in 
1907 or before they were transferred to the 
plaintiffein 1920. Under these circumstances 
we are cfopinion that the defendants have 
failed by any satisfactory evidence to 
rebut the presnmption arising in favour 
of the plaintiffs out of the Record of Rights 
which shows that the <lispted lands are 
within the village Brindaban Chawk which 
appertains to plaintiffs’ Touzi No. 38070. 
It cannot be disputed that under s, 48, 
Village Chowkidari Act, the plaintiffs 
are entitled to have these lands transferred 
to them. The. Collector of Midnapore 
transferred these lands to the plaintiffs 
under s. 50, and under s. Slof the 
‘Act, they acquired good title to these 
lands. 
~ The next question for determination is 
whethsr the plaintiffs suit is barred by 
limitation, The finding of the learned 
District Judge on this point in substance 
is this: The plaintiffs could have sued for 
transler of the disputed lands to them in 
1907. Defendant No.2 is in possession 
of these lands through his tenants since 
1907, The possession of defendant No. 2 
therefore hecame adverse to the plaintiffs 
from the year 1907. The present suit was 
instituted on March 7, 1932, and consequent- 
ly the plaintiffs’ title to the property has 
‘been extinguished by adverse possession of 
the defendants for more than 12 years under 
Art. 144, Limitation Act. It is not disputed 
by the learned Advocates appeariog for the 
parties in this case that the present suit is 
governed by Art. 144, Limitation Act. 
The only question is when did the posses- 
‘sicn of defendant No. 2 become adverse 
to the plaintiff? The contention of the 
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plaintiffs is that the possession of defend- 
ant No. 2 through his tenants did not and 
could not, under the law, become adverse to 
them until and unless they got the order of 
transfer from the Collector of Midnapore 
under s. 50, Village Chowkidari Act, in the 
year 1920, which entitled them to the 
possession of these lands. ‘The contention 
of defendant No. 2 is that his possession 
became adverse since 1907 as the plain- 
uae right to sue for possession accrued in 
1907. 

It cannot be disputed that possession 
of atrespasser cannot be adverse to the 
real owner so long asthe real owner is 
not entitled to possession and is, therefore, 
notin a pcsition to put an endto the 
trespass. The estate taken by the plaintiffs 
under the order of transfer in 1920 is no 
doubt in confirmation and by way of 
continuance of their existing estate: 
see the case in Ranjit Singh v. Kalidasi 
Debi (1). But before the order of trans- 
fer they had no power to remove the 
chowkidars who were entitled to be in 
possession of these lands as their chakran 
for their services to village Brindaban 
Chawk and to take possession of these 
lands, The decennial settlement recog- 
nizes the interests both of the zamindars 
andof the public in these chowkidari 
chakran lands. As these chowkidars were 
employed not only to keep watch on the 
zamindars’ property in the village but also 
to preserve peace and good order of the 
village, Government as representing the 
public reserved strict control over them. 
These chowkidari chakran lands were no 
doubt annexed to the malguzari lands of 
the estate ab the time of the Permanent 
Settlement and were declared responsible 
f.rthe different reveuue assessed on the 
estate. But they were appropriated by the 
zamindars withthe permission or under 
tne authority of the Government for the 
purpose of remunerating the chowkidars 
for their services tothe zemindars as well 
as tothe public. Tne public as well as the 
zemindars, therefore, had a right to the 
performance of the service by the chowki: 
right to such 
performance was determined by an order 
of transfer of their chakran lands to the 
zemindars strictly in compliance with the 
provisions of the Chowkidari Act: see 
s. 57 of the Act. The contention of defendant 

(1) 441 A 117; 40 Ind. Cas, 981; A I R 1917 PG 
8; 44 O 841; 21C W N 609;32 M LJ 565; 1S ALJ 
390; 25 O L J 4¥9;19 Bom. L R 462; (1917) M WN 
poy LW 101; 2 P LW1 22 MLT 4gg 
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No. 2 is that by the order of transfer in 
1907 the right of the pubiic as well as of the 
zemindars to the services of the chowkidars 
who were in possession of these lands as 
their chakran lands came to an end in 
1907 with the result that the right of the 
chowkidars to possess: these lands as 
.chakran lands also came to an end in that 
year and consequently the plaintiffs’ right 


- to sue for possession accrued in 1907. The 
:.. ,contention: 


of the plaintiffs is that the 
tights of the public or of the zamindars or 
of the chowkidars did not come toan end 
till the order of transfer was made in their 
favour in the year 1920. 

. Now, although the disputed lands are 
the chowkidarichakran lands of Mouza 
Brindaban Chawk in tthe year 1907, they 
were treated as chowkidari chakran 
lands of Union VI, thana Daspur, within 
which Brindaban Chawk was not included 
< and their contribution went to the chowki- 
dari fund of that Union. The position 
in“1907 was this: that although the disputed 
lands were the chowkidari chakran lands 
of mouza Brindaban Obawk these lands 
contributed nothing to the chowkidari Fund 
of Union IV of thana Panshkura within 
which Mouza Brindaban Chawk was includ- 
ed.. The right of the chowkidars of this 
: Union therefore to possess these lands in 
: lieu of their service to Union IV was there- 
fore not in any way: affected by the order 
of transfer in 1907, as the Ohowkidari 
- Act does not authorise the resumption 
and assessment of chowkidari chakran 
lands for the benefit of a village or group 
of villages for which they were not origi- 
nally assigned. It does not contemplate 
the confiscation of the rights of choukidars 
to possess lands assigned to them for 
their services in the villages for the benefit 
of which they were originally assigned 
until the assessment of their chakran lands 
. has been made payable to the chowkidari 
fund of the village or villages in which 
they serve. The zemindars’ right to possess, 
therefore, cannot accrue so long as the 
chowkidars: right to possess continues. 
The right of the chowkidars of the village 
Brindaban Ghawk to possess the lands, 
tLérefore, continued till 1920. The plaintiffs’ 


right to take possession of these 
. lands could not, therefore, arise before 
1920. 


When defendant No.2 came into posses- 
‘sion of these -lands through his tenantsin 
1907; his possession therefore, became 
adverse tothe. chowkidars who were entitl- 
ed to bein possession of these lands in 
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lieu of their services to village | Brindaban 
Chawk and not to the plaintiffs: Tne 
word “plaintiff” in Art. i44 includes any 
person from whom or through whim the 
plaintiff derives his right to sue. The 
right of the zemindars to sue for possession 
after thetransfer unders. 50 of the Act is 
not derived from or through the chowkidars 
whose right tothe lands as their chakran 
Gemes te an end by their transfer to the 
zemindar. ‘The learned District Judge was 
of opinion that the decision in Sarat Chan- 
dra Roy v. Secretary of State (2) covers 
this case. The decision in that Case pro- 
ceeded on the footing that the frst report 
of the Chakran Commissioner under the 
Chakran Act was final under ss. 61 of the 
‘Act. In the present case, however, as has 
already been pointed out, admittedly no 
order under s. 6L declaring the disputed 
lands as chowkidari chakran lands of 
Mouza Lakshmikundu was made in the 
year 1907. The learned District. Judge has 
held on the authority of the case in 
Pratab Narain Mukherjee v. Secretary 
of State (3) that though the Collector made 
a mistake in 1907. in transferring these 
lands to defendant No 2, the plaintiffs 
could have sued in respectof the mistake 
then made. That case, however, is simply 
an authority forthe proposition that under 
s. 48 it isnot the geographical limit of the 
land that is to be looked into -but the 
transfer isto be made to the zemindar 
of the estate to which the lands appertain 
and of which they form part and parcel. 
That case, however, is no authority for the 
Proposition that the zemindar of the estate 
is entitled to pcssession of chowkidari 
chakran lands assigned for the benefit of 
a village within his estate when such landg 
are transferred by a wrong order of the 
Collector and made to contribute to the 
chowkidari fund of village or villages for 
the benefit of which they were not origin- 
ally assigned. Weare therefore unable to 
agree with the learned District Judge that 
the plaintiffs’ right to sue for possession 
accrued in 1907 and the ‘possessicn of 
defendant No. 2 became adverse to the 
plaintiffs from that year. 2 

We, therefore, hold that it did not become 
adverse to the plaintiffs before 1920. It is 
true that the order cf transfer was signed 
by the Collector on January 23, 1920, 
and the present suit is not within 12 
years from that date, but the order was 


(2) 21 O W N 238; 32 Ind. Oas. 545; A I R 1916 Oal. 
7. 
(8) 33 O 390; 3 OL J 530; 10 OW N 637. 
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not issued till March 8, 1920. Tne.. effect 
of the observations of Trevelyan, J. in 
Bejny Chand Mahatab v. Kiisto Mohini 
Dasi (4) is that time begins to run not 
‘from the date of the order but from the 
issue of the order of transfer, asthe pro- 
‘ceedings are in abeyance during this 
‘period and if the plaintiffs sue before the 
order is actually issued, they would probably 
be met with the plea that until the Col- 
lector issues the order, there is nothing 
to prevent him from cancelling it. Fur- 
ther the suit will be in time if the period 
of notice under s. 80 is added to the period 


prescribéd by Art. 144, Limitation Act. 
The plaintifis’ suit, therefore, is not 
barred and their title to the property 


has nət been extinguished by adverse pes- 
session of defendant No.2 for the statutory 
period 

The learned Advocate appearing for the 
plaintiffs did nct press for ejectment of 
the tenants of defendant No. 2 from the 
disputed lands and conceded that they 
were raiyats and had already acquired 
occupancy rights inthe disputed lands. 
The plaintifs’ claim for khas possession 
against them is, therefore, dismissed. The 
result, therefore, is that this appeal is 
allowed, the judgment and decree of the 
lower Appellute Court are set aside, the 
plaintiffs’ title to the disputed lands is 
declared, and it is further declared that 
‘defendant No. 2 has notitle to the disputed 
lands. The plaintifs’ prayer for possession 
by ejecting defendant No. 2 from the 
disputed lands is allowed. The plaintiffs 
will be entitled to get rent for the lands 
in suit from the raiyats who are in occupa- 
tion of these lands as tenants under 
defendant No. 2. In the present case we 
express no opinion as to what wou.d be the 
amount of rent which would be payable 
by these tenants to the plaintiffs. The 
plaintiffs will get from defendant No. 2 
one-third of the costs incurred by them 
in the Courts below and full costs of this 
appeal. The defendants-respondents will 
bear their own costs throughout. 


N. Appeal allowed. 
(4) 21 O 626. 
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RANGOON HIGH COURT , 
Civil Misc: llaneous Appeal Na. 74 of 1936 
May 6, 1937 
BAGULEY AND MOBELY, JJ. 
MA YA SHIN— APPELLANT 
versus 
NEHAL SINGH—Respon DENT 

Guardianship—Burmese woman turning Sikh- and 
marrying Sikh—Subsequently leaving husband and 
reverting to her old religion—Children out of such 
wedlock— Proper guardian. h i 

‘A Burmese woman who, after being first of alla 
Buddhist, embraced the Sikh religion in order to 
marry a Sikh. After having lived with him as hus- 
band and wife for several years she left him: and 
claimed to have reverted to her original religion. 
The parties were, however, legally married : 

Held, that the children from such wedlock’should nor- 
mally be brought up as Sikhs, 7, e., in religion of their 
father and that under such circumstances, the father 
was the natural guardian of his children and was entitl- 
ed to have their custody unless he was shown -to be 
unfit by reason of his depraved moral character or 
other sufficient cause, 

. O Mise. A. 
District Court, 
1936. 

Mr. Ba Thaung, for the Appellant. 

Mr. N. K. Bhattacharrya, for the Respon- 
dent. 


Baguley, J—The respondent applied 
to the District Court of Chindwin for an 
order giving him the custody of three of 
his children. The respondent is a Sikh; 
the appellant is a Burmese woman who, 
after being first of all a Buddhist, embraced 
the Sikh religion in order to marry the 
respondent. After having lived with him 
as husband and wife for several years she 
left him and claims to have reverted to 
her original religion. The parties were, 
however, legally married and so farias the 
record shows, still are. Under such cire 
cumstances the father is the natural 
guardian of his children and is entitled to 
have their custcdy unless he is shown to 
be unfitted by reason of his depraved 
moral character or other sufficient cause. 
In the present case there appears to be 
nothing against the man. It would appear 
from the record that after his wife had 
left him he took another Burmese woman 
to live with him for a time but he is no 
longer living with her. Though not 
wealthy he seemsto have quite sufficient 
means to bring up his children according 
to the standard of life to which they are 
accustomed. 

The grounds upon which the case for. 
the appellant has been argued are mainly 
that he has failed to comply with the 
maintenance order passed in favour of the 
wife to support herself and her children, 


from an order of the 
Monywa, dated May 19, 
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that he had neglected to apply for the 
present order after three years had elapsed 
when the children had become Buddhists 
and that if they are given to him, they 
would become Sikhs once more. With 
regard to the first ground, there is no 
doubt that the respondent bad been neg- 
lectful in complying with the maintenance 
order. and several applications for its 
‘enforcement had to be made. We are not, 
however, told that he has ever in the end 
‘failed ‘to pay the money and, certainly 
tTeluctance to pay it will be understood in 
a case of this kind where the wife is per- 
‘fectly well able to support the children 
and herself and the husband has been 
denied of all control over the children and 
they are being brought up in a way of 
‘which he disapproves. | 
: With regard to the second ground, 
namely, the delay in filing the application, 
this may be due to several reasons. 
Apparently what has finaly stung him to 
take action is the fact that the wife has 
cut the boy's hair which is absolutely 
forbidden to anyone who follows the Sikh 
religion. With regard to the third ground 
it. was strenuously argued that the child- 
Ten are now good Buddhists and should 
not be placed in the position of becoming 
Sikhs: This argument overlooks the fact 
that these children were born of Sikh 
parents on both sides and therefore should 
normally be brought up as Sikhs. There 
is no evidence whatsoever to show that as 
yet they have become Buddhists. There 
ïs one statement that they have been 
attending Saya Hla’s Vernacular School. 
There is no evidence that they have had 
any formal instruction in the Buddhist 
religion at all. We are asked to assume 
that’ because they bave been living with 
their mother who had become a Buddhist 
‘again, they would absorb the Buddhist 
atmosphere. For myself I think very 
little of Ma Ya Shin’s Buddhism. She 
appears to be ableto slip it cff as she did 
when she wanted to marry Nehal Singh 
‘and she appears to have taken it up again 
like an article of clothing. Thé fact that 
Nehal Singh had at one time taken another 
‘woman and neglected to look’ after his 
‘wife 1s not in my opinion so grave, in view 
of the circumstances in which the people 
‘of this class live, aè to deprive him of his 
| Tight of his children. From the state- 
“ment of his circumstances which he gave, 
Which was not challenged in any way in 
‘efoss-examination, he has Rs. 600 in the 
Post Office Savings Bank, 80 or 90 head 
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of cattla, some land, a cloth shop and so 
on, and he is in a perfectly good position 
to engage some oneto look after the chil- 
dren when they are notin school or even 
when he has from time to time to go out 
int) the jungle to-sell his goods and to 
visit what is apparently his branch shop 
in another village. For these reasons 
I would dismiss the appeal with costs. 
Advocate’s fee three gold mohurs. 

Mosely, J —I agree. f 

D. Appeal dismissed, 


LAHORE HIGH COURT 
Second Civil Appeal No. 237 of 1936 
June 2, 1936 i 
ADDISON AND ABDUL RASHID, JJ. 
Firm GOPAL DAS-PAR MANAND— 
DREENDANT-—A PPRLLANT 
versus 


Lala MUL RAJ—Puatntire — RESPONDENT 

Principal and agent — Pacce arhatia — Duties of 
pacca arhatia—Contract between him and constituent 
—Nature of— Specific Relief Act (I of 1877), s. 42— 
Declaration that sum deposited by plaintiff as 
‘margin money is accountable by defendant—Whether 
can be granted. 

A pecca arhatia is an agent of his constituent only 
up toa certain point. It is the duty of the pacca 
arhatia to give a correct quotation of the price, and 
for the purposes of quoting the price, the pacca 
arhatia is an agent of his constituent. If, however, 
the rate quoted by the pucca arhatia is not incorrect 
and 2 transaction takes place between the pacca 
arhatia and the constituent, the transaction must be 
regarded as a contract between a principal anda 
principal. Inthe case of a pacca arhatia there is no 
privity between the constituent and the third party 
with whom a picca arhatia deals, The pacca arhatia 
canmake contracts with such parties or not as he 
pleases. If he makes contracts he can cancel them 
just as it suits him. The pacca arhatia can cover 
himself by contract with the third parties; he can 
deal with the covering contract as he pleases and 
sell back the goods if it suits him. There is an 
absolutely distinct dividing line between the dealings 
ag between the arhatiaand his constituent on the one 
hand, and his covering dealings, if any, on the other, 
Manilal Raghunath v. Radhakishen Kamjiwan (1), 
relied on. Chhogmul v. Jainarain (3), Nathu Bai- 
Motilal v. Bai Ujjam (4) and Bhagwan Das v. Burjorji 
(5), referred to 

A suit for a declaration that a sum of money 
deposited by the plaintiff with defendants as margin 
money was accountable by defendants to the plaintiff 
as this amount together with another sum,had been 
received by the defendants from the plaintiff by 
fraudulent misrepresentation, is not maintainable, ag 
such declaration cannot be granted under s. 42, 
Specific Relief Act, since it affects only the pecuniary 
relationship between the parties to the contract. 
Ramakrishna Pattar v. Narayana Pattar (7) and 
Rafiquddin v. Asgar Ali (8), relied on. 


S. C. A. from an order of the Additiona 
District Judge, Lahore, dated November 7 
193. 
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. Mr. J.G. Sethi, for the Appellant. 
„Messrs. Ichhru Ram and Mehr Chand 
Mahajan, for the Respondent. 

Abdul Rashid, J.—The facts of the 
case, bearing on the questions of law in- 
volved in this appeal, may be shortly stated. 
On August 19, 1932, R. B. L. Mul Raj, 
plaintiff, instructed ‘the firm Gopal Das 
Parmanand, defendants, to sell 100 bales 
of Broach Cotton April-May 1933, delivery 
at Rs. 227 per candy. Rupees 1,100 were 
deposited ag margin money cn account of 
this transaction. On August 25, 1932, the 
plaintiff again instructed the defendants 
to sell 100 bales of Broach Cotton April- 
May 1933° delivery at Rs. 242 per. candy. 
Rupees 1,00 were deposited as margin 
money. On August 28, 1932, the defendants 
informed the plaintiff that they were sending 
a telegram to Bombay, and enquired if the 
plaintiff wanted to do any business which 
could be mentioned in the same telegram 
The plaintiff informed the defendants to 
purchase.for him 200 bales of Broach Cotton 
April-May 1933 delivery, and to settle 
accountsof 200 bales sold by them. The 
defendants informed him the same day 
that they had received a wire from their 
Bombay friends that they had purchased 
200 bales at Bombay at Rs. 267 per candy. 
On August 30, 1932, the defendants asked 
the plaintiff to pay Rs. 22-0-9 to settle the 
three transactions taking into consideration 
the margin money belonging to the plaintiff 
in the hands of the defendants. ‘The plain- 
tiff paid up the amount of Rs. 22-0-9 and 
the transactions were adjusted. After the 
adjustment, the plaintiff found out that the 
defendants had in fact not made any 
purchases for him at Bombay but that the 
purchase of 200 bales of cotton had been 
made at Lahore. 
instituted the present suit for a declaration 
that the contracts of sale dated August 19 
and 25, 1932, respectively of 260 bales of 
Broach Cotton April-May 1933 delivery, 
were valid ard should stand, and that the 
alleged purchase of 200 bales was void 
because the ratification of the transaction 
or purchase was obtained by fraudulent 
Misrepresentation. A declaration was also 
sought to be the effect that the sum of 
Rs. 3,200 deposited by the plaintiff with 
defendants as margin money was account- 
able by defendants to the plaintiff as this 
amount together with Rs. 22-0-9 had been 
received by the defendants from the plain- 
tiff by fraudulent misrepresentation on 
August 30, 1932. ; 

The defendants pleaded, inter alia, that 
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the suit, as framed, was not maintainable, 
tnat the defendants were pacca arhatiag 
and that the transactions between them and 
the plaintiff were in full conformity with 
the pacca arhatia system. The case for the 
defendants was that they were agenta of 
the plaintiff only for the purpose of supply- 
ing correct quotations of the price of cotton . 
and that for all other purposes, the con- 
tracts between them and the plaintiff were: 
contracts between principal and principal, 
that they wore nob bound to boy any cotton ; 
at Bombay and that it was open to them ` 
either to buy at Bombay or at Lahore or: 
not to buy at all. They were only bound ' 
to deliver the goods to the plaintiff on the ' 
due date at Bombay, if delivery was asked , 
for. The trial Court gave the plaintiff the ` 
declaration asked for, on the ground that” 
the plaintiff was induced to enter into thé ‘ 
contract of the purchase of 200 bales‘of” 
cotton at Bombay by means of a misrepre- ' 
sentation. ‘The defendants preferred an ` 
appeal to the learned Additional ‘District 
Judge. The learned Additional District ’ 
Judge held that ‘though the incidents of ' 
the contract between the parties were ‘the ' 
same asif the defendants had been pacca: 
arhatias, the plaintiff was entitled to the ` 
declaration asked for as a pacca arhatia' 
had no right of misrepresentation. On ' 
the question of the maintainability of the ' 
suit, the learned Additional Distritt Judge : 
made the following observations : goths 
“The suit, however, did not take the matter very 
far as the declaration merely wiped out the adjust- - 
ment and a settlement brought about by fraud could 
be ignored by the plaintiff and he could after the 
due date of delivery bring a suit for recovery of ' 
money due from defendants or damages for non- “ 
acceptance of delivery. Oourts refuse to make futile - 
declarations, and if the matter had been left to me - 
as an original Court, I would not have granted the 
declaration, a 
But a declaration having been granted and the ’ 
discretion used not been shown to be perverse or: 
arbitrary, it is not proper to reverse the decree.” - 


Against this decision the defendants have 
preferred a second appeal to this Court.’ 
The proposition of law is firmly established `` 
that a pacca arhatia is an agent of ‘his 
constituent only up to a certain point." “16 ` 
is the duty of the pacca arhatia to give” 
correct quotation of the price and for ihé ` 
purposes of quoting the price the paccd': 
arhatia is an agent of his constituent. If, 
however, the rate quoted by the pacca : 
arhatia is not incorrect and a transaction . 
takes place between the pacco. arhati and’ 
the constituent, the transaction must be ` 
regarded as a contract between a principal 
and a principal. Reference may be made 


446. 


in this connection to Manilal Raghunath v. 
Radhakishen Ramjiwan (1). At p 410* of 
this ruling certain observations of 
Jenkins,,C. J., are quoted and they are to 
the fullowing effect : 

“T do not say that there is no relation of princi- 
pal and agent between the parties at any etage; 
there may be pp to a point, and that this is legally 
possible is shown by Mellish, L. J., in Ha parte, 
White 2), where he speaks of a ‘person whois an 
agent up toa certain point’. So here there may 
have been that relaticnship in its common meaning 
for the purpose of ascertaining the price at which. 
the order was to be completed, and to this point of 
the transaction all the obligations of that relation 
perhaps apply. But when that stage is passed, I 
think the relation is not that of principal and agent 
but of the nature I have indicated.” , . 

It was turther observed in this ruling 
that in the case of a pacca arhatia there 
is no privity between the constituent and 
the third party with whom a pacca arhatia 
deals. The pacca arhatia can make con- 
tracts with such parties or not as he pleases. 
If he makes contracts he can cancel them 
just as it’ suits him. The pacca arhatia 
can cover himself by contract with the 
third parties; he can deal with the covering 
contract as he pleases and, sell back the 
cotton if it suits him. There is an absolute- 
ly distinct dividing line between the deal- 
ings as between the arhatia and his con- 
stituent on the one hand, his covering 
dealings, if any, on the other. Reference may 
also be made in Chhogmal v. Jainarayan 
20 Ind. Cas. 882 (3), Nathu Bai Motilal v. 
Bai Ujjam (4) and Bhagwan Das v. Burjorjr 


OF the present case there is no allegation 
that the defendants made any misrepre- 
sentation regarding the price prevailing at 
Bombay on August 28, 1932, with respect 
to Broach Cotton April-May 1933 delivery. 
When the defendants accepted the order 
of the plaintiff, it was open to them not to 
buy any cotton at all, or if they wanted to 
cover tnemselves, to buy cotton either at 
Bombay or at Lanore. They were bound to 
deliver to the plaintiff 200 bales of cotton 
at the rate at which they accepted the order 
on the due date at Bombay. If the delivery 
to the plaintiff of the required amount of 
cotton on the due date entitled any loss, 
the defendants were bound to bear the loss 
themselves. If, however, it resulted in any 


(1) 45 B 386; 62 Ind. Cas. 361; AIR 1921 Bom. 238; 
2 .LR 1018 Žž . - 
22 DAST 6 Ch.397; 24 L T 45; 40 LS KB 738; 19 
88. £ 
3) 20 Ind. Oas. 882; 15 Bom. L R750. 
(4) 32 B 205; 10 Bom. LR 274. 
(5) 37 B 317; 17 Ind. Cas 152; 14 Bom. L R 807, 
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profit, they would be entitled to retain it. 
In other words the defendants could ailocate 
the contract to themselves, and they were 
not bound to buy 200 bales of cotton at 
Bombay at all. In this view of the matter, 
it is not open to tke plaintiff to raise any 
objection if the defendants purchased the 
required amount of cotton at Lahore and 
not at Bombay The alleged misrepresent- 
ation that the defendants had bought 200 
bales of cotton at Bombay on August 28, 
1932, does nct, in any way, affect the present 
case. 

The learned Additional District Judge 
while holding that the declaration granted 
tothe plaintiff in the present cese was a 
futile declaration, and that he would ‘not 
have granted it himself, has still maintained 
the declaration. It was observed in Shri- 
patrao v. Sankarrao (6) that a declaration. 
that the defendant is liable to pay the 
plaintiff all monies which the plaintiff as 
the defendant's guarantor is liable to pay 
under or in respect of a decree, cannot be 
granted under s. 42, Specitic Relief Act, as 
it affects only the pecuniary relationship. 
between the parties to the contract. To the 
sume affect are Ramakrishna Pattar v. 
Narayana Patiar (7) and Rafiquddin v. 
Asgar Ali (8). We are, therefore, of the 
opinion that the present case does not fall: 
WA the purview of s. 42, Specific Relief 

ct. 

“The learned Counsel for the respondent 
urged that the plaintiff was entitled to the 
declaration prayed for under the provisions 
of s. 39, Specific Relief Act. We think that 
this argument is devoid of all force. Sec- 
tion 39 lays down that any person against 
whom a written instrument is void or vord- 
able, and who has a reasonable apprehen- 
sion that such instrument, if left outstand-. 
ing, may cause serious injury, may sue to 
have the instrument adjudged void or 
voidable. In the present case no question 
of the cancellation of any instrument arises 
as the contracts which formed the sunject- 
matter of the present litigation were not. 
entered into by means of any written in- 
strument. Moreover, there is no reason- 
able apprehension in the present case that 
if apy written instrument is left outstand- 


| ing it will cause any serious injury to the 


plaintiff. We, therefore, hold that the suit, 
as framed,is rot maintainable. For the 

(6) A I R 1930 Bom. 331; 127 Ind. Cas. 330; 32 Bom. 
LR 207; Ind. Ral. (1930) Bom. 554. 

(7) 39 M 80; 26 Ind. Cas. 883; A I R 1915 Mad. 584; 
27 M Ld 634; (1914) M W N 912. 

(8) 1 Pat. 1; 63 Ind. Oas. 38; A I R 1922 Pat. 392; 
3P LT 793. 
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reasons given above, we accept this appeal, 
set aside the judgments and the decrees 
of the Courts below, and dismiss the plain- 
tiff's suit with costs throughout, 

N. Appeal accepted. 


PRIVY COUNCIL 
Appeal from the Patna High Court 
. January 13, 1938 
LORD MAGMILLAN, BIR SHADI LAL AND 
_ Sig ORORGE RANKIN. 
Raja Bahadur GIRIWAR PRASAD 
NARAYAN SINGH— APPELLANT 
MZ VeTSUS 

‘RAMESH WAR LaL BHAGAT alias 

DUKHAN LAL BHAGAT—RESPONDENT 

Landlord and tenant—Held, on facts that the 
transfer by jagirdar of villages did not create any 
subordinate interest but wasa sale of rights of the 
jegirdar in these villages and that there was not 
created any relation of landlord and tenant between 
the parties—Deed— Construction. 

The villages in question were originally part of 
the jagir held by G's ancestor in 18.0, the jagirdar 
transferred them to certain Chowdhris who, in 1806, 
assigned them to one M, the predecessor-in-interest 
of the defendant. The villages descended from M, 
in course of time, to one J who died in 1901, with- 
out leaving a male heir in the male line. His 
daughter's son, R claimed the estate, and took pos- 
session, Butthe heir of the original jagirdar, dis- 
coer him, claiming to resume the villages as 

had died without leaving a lineal male heir. 
Litigation then followed and the High Court on 
August 17, 1917, decided that K was entitled to the 
estate as against G, the descendant of the original 
jagirdar, and granted him a decree for possession 
of the villages with mesne profits, Anappeal to tbe 
Privy Oouncil was dismissed on March 11, 1922, G 
after this defeat, commenced the present suit against 
R for the recovery of Rs, 723-3-0 alleging that he 
was holding the villages as his tenant, and was 
liable to pay tohim the above-mentioned sum on 
account of rent : 

Held, agresing with the lower Courts and after 
examining the arguments submitted on behalf of 
the parties and perusing the relevant documents. 
E did not hold in the villages an interest subordi- 
nate to ( and was not atenant of the latter 
and that the transfer of 1800, was asale by G's an- 
cestor'of his rights in the villages in question to 
the Chowdhris, and that G could not arrogate to 
himself the status of landlord as against R. 

Messrs. A. M. Dunne, K. C. and W. 
Wallach, for the Appellant. 

Messrs. J. P. Eddy, K.C. and T. B. W. 
Ramsay, for the Respondent. 

Sir Shadi Lal.—The question, upon 
which their- Lordships have to pronounce 
in this appeal, is whether the Revenue 
Court had jurisdiction to entertain the suit 
brought by the piaintiff-appellant to recover 
a certain sum of money from the defendant- 
respondent on the allegation that the 
latter was his tenant. and was, therefore, 
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liable to pay the money as rent tohim. 
The answer to the question depends upon 
whether the plaintiff has succeeded in 
establishing that he is the landlord of the 
defendant in respect of the two villages, 
Gurturi and Kolhua, for which he claims 
the rent. 

Tne history of the villages may be shortly: 
stated. Both the villages, which are 
situated in the District of Palamau, were; 
originally part of the jagir held by the 
plaintiff's ancestor within the zamindari of 
Raja Churaman Rai of Palamau. In 1800 the; 
jagirdar transferred them to certain Chow- 
dhris who, in 1806, assigned them to one 
Manog Bhagat, the predecessor-in-interest. 
of the defendant. Tne nature of the.trans- 
fer made in 1800 by the plaintiff's ancestor 
is the vital issue between the parties, and. 
it will be examined presently. : 

It is, however, necessary to state that the. 
villages descended from Manog Bhagat, 
in course of time, to one Janki Charan. 
Bhagat who died in 1901, without leaving 
a male heir in the male line. His daughter's. 
son, Rameshwar Lal Bhagat, who is the. 
respondent before their Lordships, claimed 
the estate, and took possession of both the 
villages. His right of inheritance was, 
however, disputed by the heir of the original 
jagirdar, who dispossessed him, claiming. 
to resume the villages as Janki Charan. 
Bhagat had died without leaving a lineal | 
male heir. f 

Thereupon, Rameshwar Lal Bhagat 
brought an action against Giriwar Prasad 
Narayan Singh, who is the appellant in 
this appeal, for the recovery of the villages 
with mesne profits; and the dispute between: 
them came up for decision before the High. 
Court of Judicature at Patna in 1917. The- 
learned Judges, who determined the digs- 
pute, delivered a long judgment on August . 
14 of that year. whereby they decided that. . 
the then plaintiff was entitled to the estate 
as against the then defendant, the descen- 
‘dant of the original jagirdar, and granted 
him a decree for possession of the villages . 
with mesne profits. From that judgment, . 
the defendant, Giriwar Prasad Narayan 
Singh, brought an appeal to His Majesty in 
Council, but bis appeal was dismissed on 
March 14, 1922, ; 

Giriwar Prasad Narayan Singh, after this. 
defeat, Commenced the present suit against 
Rameshwar Lal Bhagat for the recovery 
of Rs. 7123-3-0, alleging that the Bhagat was 
holding the villages as his tenant, and was 
liable to pay to him the above-mentioned 
sum on account of rept. The suit was jn- 
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stituted in the Court: of the Rent Suit 
Deputy Collector of Palamau who allowed 
the claim. On appeal by the Bhagat, the 
claim was dismissed by the Judicial Com- 


missioner of Ohota Nagpur on the ground’ 


that the transaction of 1800, by which the 
then jagirdar, the ancestor of the plaintiff, 
transferred the villages in question to the 
Chowdhris, the predecessorsein-interest of 
the defendant, was a sale of his entire 
interest in the villages and not a subd-jagir 
or a tenancy as claimed by the plaintiff. 
The defendant did not, therefore, hold in 
the villages an interest subordinate to tke 
Plaintiff, and was not a’ tenant of the latter. 
This’ decision has been upheld by the 
learned Judges of the High Court. 

“The same point has been agitated before 
their Lordships, and after examining the 
arguments submitted on bebalf of the par- 
ties and perusing the relevant documents, 
their Lordships do not find any valid 
ground for dissenting from the conclusion 
réached by no fewer than three Courts. 
It may be that the decision of the High 
Court ‘on the issue of the respective rights 
of the parties in the villages, contained 
in their judgment of August 14, 1917, does 
not operate as res judicata, as the learned 
Judges, who decided the case, thought 
that the claim of the then plaintiff should 
Be allowed “on the short ground that the 
defendants have not shown that they have 
any right to resume against the Chow- 
dhris.” The learned Judges, however, 
examined all the evidence “with a view to 
detétmining, as if the burden of proof 


was on the plaintiff, what was the nature. 
and what was the effect of the transfer 


by the jagir'dars to the Chowdhris and 
by.the Chowdhris to Manog Bhagat. On 
that point they referred to various docu- 
ments which threw light on the nature of 
the transfer made in 1800, and recorded 
their opinion that, even if the burden of 
proof was on the then plaintiff ‘‘he has 
preved that the Chowdhris purchased the 
rights’ of the jagirdar and that Manog pur- 
chased the rights of the Chowdhris.” They 
concluded: “that the defendants have en- 
tirély failed to prove that the Chowdhris 
or the Bhagats were sub-jagirdars cf the 
original jagirdars.” This judgment, which 
was inter parties, has been admitted as 
evidence in the present case. 

‘Ags already stated, the same view has 
now been teken both by the Judicial Com- 
missioner and the High Court. Their 
Lordships concurring, as they do,in the 
conclusion reached by the High Court, 
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think that it is unnecessary for, them to 
repeat ihe reasons for ‘holding „that the 


_transfer of 1800 was assale: by ibe plain- 
“tiffs ancestor of his right8 in the villages 


in question to the Chowdhris, and that 
the plaintiff cannot arrogate to himself the 
status of landlord as against the present 
defendant. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed with costs. i 

D. Apreal dismissed. 


Solicitors for the Appellant:-—Messrs. 
Hy. S. L. Polak & Co. 

Solicitors for the Respondent:—Messrs. 
Nehra & Co. s 
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MADRAS HIGH COURT 
Oriminal Appeals Nos. 245 
to 248 of 1937 
November 19, 1987 
HowILL, J. 

Tae PUBLIC PROSECUTOR— 

APPELLANT > 
versus ` 
MARIMUTHU GOUNDEN A 
AND OTuBRS—~ResPonpENTS f 

Evidence Act (I of 1872), s. 25 — Provisions of 
section should not be applied to Excise O ficers—Con- 
fession by accused to Excise Officer, if admissible 
against him—Madras Abkari Act (I of 1886), s. 55 
(g)—Excise Officers lying in wait early morning to 
detect illicit manufacture of wash—Accused detected 
—Confession by accused to Excise Officer—Charge 
under 8, 55 (g;—-Evidence of Excise Officers only— 
Held, their evidence wasiadmissible under circum- 
stances especially when reinforced by confession. ` ` 

As s. 25, Iividence Act, refers only to a Police Officer, . 
a Court should not extend it to other classes of officers , 
merely on grounds of similarity of function, especially ` 
in view of the fact that the Evidence Act was in- 
troduced ata time ween the methods of the Police , 
were much more open to attack than they are now. < 
The restrictive provisions of s. 25 should not, therefore, 
be applied to Excise Officers. A confession made by 
an accused to an Excise Officer is, therefore, admissi- 
ble in evidence against him, Ameen Shariff v. 
Emperor (1), distinguished. 

The Excise Officers were lying in wait from the 
early hours in the morning for persons who were 
illicitly manufacturing wash for distillation and 
detected the accused preparing wash and took them - 
to the Excise Circle Inspector before whom the ac- 
cused made a confession. The accused were charged 
under s. 55 (g) of the Madras Abkari Act,” but the 
Magistrate acquitted them on the ground that ‘the 
evidence ofthe Excise Officers was not supported by 
that of disinterested witnesses who could have been 
procured : 4 

Held, that the Magistrate should not have rejected 
the evidence of the Exciss Officers especially when it 
was reinforced by confession of the accused as under 
the circumstances it could hardly be expected to 
procure disinterested witnesses, 
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Cr. A. under s. 317 of the Criminal 
Procedure- Code, 1898, against the acquittal 


of the aforesaid’ respondents (accused) by ` 


the Stationary Second Olass Magistrate of 
Omalur,in C. ©. Nos. 1896 to 1829 of 
1936, respectively on his fle. 

i The Public Prosecutcr for the Appel- 
ant. 

Mr. K. Aravamuda 
Respondents. 

Judgment.—It appears that the Excise 
Authorities. had reascn to suspect that 
illicit distillation was going on in a certain 
area and posted a number of Sub- 
| Inspector and peons in various parts of a 
forest atthe early hours of the morning 
in the hope of detecting illicit dis- 
‘tillation. At about 6a. a. P. Ws. Nos. 
„l and 2 detected the accused preparing 

-wash for the purpose of distilling arrack. 
, They then took the accused to the Excise 
Circle Inspector who charged them with 
having been in possession of 19 gallons of 
fermented wash fit for illicit distillation and 
asked them whatthey had to say. Each 
admitted the offence saying that they pre- 
pared the wash for distilling arrack for 
their private use at Deepavali. The 
Magistrate who tried these accused acquit: 
ted them on the ground that the evidence 
of P. Ws. Nos. 1 and 2 was not supported 
by that of such disinterested witnesses who 
could have been procured, and also be- 
cause he thought that although the accused 
had made a confession; yet it was not safe 
to rely on it, as it was retracted in 
Oourt. 

The Orown appealson the ground that 
there are nosufficient reasons for acquitting 
the accused; andthe learned Public Pro- 
secutor contends that, on the evidence, the 
accused in these appeals should have been 
convicted. 

It is contended by the learned Advocate 
for the accused that the evidence of con- 
fessions are inadmissible and in support of 
this view he has referred me in particular 
to Ameen Shariff v. Emperor (L) in whicha 
Full Bench of ave Judges, with one dis- 
senting, held that an Excise Officer isa 
Police Officer within the meaning of s. 25 
ofthe Evidence Act. They were of opi- 
nion that asa general principle of equity, 
it was difficult to distinguish between the 
position ofa Excise Officer anda Police 
Officer and that an accused person was just 
as likely to be induced to make a con- 


(1) 61 0.607; 150 Ind. Cas. 561 (2); AIR 1934 Cal. 
580; 7 R C 9; 35 Or. LJ 1071; 38 Q W N 930: (193; 
Or. Oas. 841; 59 O L J 555. SE 
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fessior on account of the official position 
ofan Excise Officer as he would by that 


ofa Police Officer. ‘ney further thought 
that the special provisions of the Bengal 


-Excise Act make Excise Officers, for pur- 


poses of excise offences, Police Officers; 
and they pointed out that these officers 
had the same powers as Police Officers had 
with regard to the cognisance and investi- 
gation of offences. The Full Bench of the 
Calcutta High Court followed a Full Bench 
of the Bombay High Court, whose deci- 
sion naturally turned on the interpretaticn 
of Bombay Excise Act, which, in this res- 
pect, is similar tothe Calcutta Act. The 
Madras Act, however, does not give Excise 
Officers quite the same powers as the 
Bombay and Calcutta Excise Acts, and for 
that reason this Courthas on three acca- 
sions held that for the purpose ofs, 2) of 
the Evidence Act, an Excise Officer is not 
a. Police Officer. It appears to me that 
as s. 25 refers only to a Police Officer, a 
Court should not extend it to other classes 
of officers merely on grounds of similarity 
of function, especially in view of the fact 
that the Evidence Act was introduced ata 
time when the methods of the Police were 
much more open to attack then they are 
now. J, therefore, respectfully agrea with 
the learned Judges of this Court who have 
held that the restrictive provision of s. 25 
should not be applied to Excise Officers. . 
That a confession was made by the ac- 
cused to the Excise [nspector appears not 
to have been denied by them in the first 
instance; and the confessions were recorded 
in writing and bearthe thumb impres- 
sionsof the accused. Apart from these 
confessions, we have the evidence of P. Ws. 
Nos. 1 and 2; and I can see no reason why 
they should implead innocent persons wao 
were not found with the implements said 
to have been with the accused. The Excise 
Officers were lying in wait from the early 
hours of the morning looking for persons 
who were illicitly manufacturing wash for 
distillation; and it can hardly be expected 
that disinterested persons would be willing 
to leave their beds and sit before dawn 
with the Excise Officers inthe forest on 
the chances of their being able to render 
some assistance to them. [ do not think 
that public opinion has yet reached the 
stage where villagers are prepared to under- 
goa great deal of inconvenience and dis- 
comfort for the detection of minor crime. 
Tnere seems to beno reason at all why | 
the learned Magistrate should have rejected 
the evidence of P. Ws. Nos 1 and 2, es- 


450 


pecially when it was reinforced by the 
confession of the . accused to the Excise 
Officer. The appeals are, therefore, allow- 
ed. The accused are convicted under 
s. 55(g) ofthe Madras Abkari Act of 
being in possession of three plots of wash 
for the illicit distillation of arrack. They 
are sentenced to one month's rigorous impri- 
sonment and a fine of Rs. 100 each or a 
further one month's rigorous imprisonment 
in default. 


N.B. Appeals allowed. 
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MADRAS HIGH COURT 
Criminal Appeals Nos. 136 and 170 
of 1937 
November 17, 1937 
HORWILL, J. 

In re THEVAR SERVAI AND OTHERS 


—APPELLANTS 

Penal Code (Act XLV of 1860), s., 397—Robbers 

exhibiting weapons but not inflicting blows with it, 
if can be punished under section—Criminal trial— 
Jury—Misdirection—Two elements to be considered 
together by jury separated in charge by considerable 
time- Held, charge did not amount to misdirection. 
_ If robbers so exhibit dangerous weapons as to 
intend that by their exhibition of them, the persons 
robbed or sought to be robbed are likely to be fur- 
ther intimidated and that the commission of robbery 
might be facilitated, the robbers can be punished 
under s. 397, Penal Code although they do not actually 
inflict blows with these weapons. 

Jt is not possible for any Judge to bring all the 
important factstogether in one paragraph for the 
benefit of the jury. Where there area large number 
of important points tobe discussed, it is necessary 
that some of those points should be separated by 
some considerable time from the other items of the 
charge. 
` Where, therefore, ina case under s. 397, Penal 
Oode, the Judge in his charge drew the attention of 
the jury that itwas necessary for them to find that 
the accused were armed with aruvais but that portion 
of his charge in which he pointed this outto the 
jury was separated by a considerable time from that 
portion of his charge in which he referred to the 
discrepancies with regard to the accused's being 
armed with a stick or an aruval : 

Held, that the charge did not amount to misdirec- 
tion prejudicing the accused. 

Cr. A. against the order of the Assistant 
Sessions Judge of tne Court of Sessivn of 
the Kamnad Division in Case No. 106 of 
the Calendar for ly3U dated January 27, 
1937. 

Messrs. K. Swaminatha Aiyar and k. 
Sundaralingam, for the Appellants. 

Mr. A. S. Sivakaminathan, for the Crown. 

Judgment,—Tne appellants in CG. A. 
No. 170 of 1937 were charged under 
. 8s. 392, 394 and 397, , Jadian. Penal Code, 

with having way laid a bandy and beaten 
the driver and the occupant and taken 
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from the occupant valuable jewels; in the 
alternative they were charged under 
s.411, Indian Penal Code. The jury have 
found them guilty under ss. 392, 394 and 
397. The appellants in ©. A. No. 136 of 
1937 where charged with receiving property 
that has been the subject of this robbery, 
The jury have found them guilty of the 
offences under which they were charged. 
The Assistant Sessions Judge of Ramnad 
sentenced accused Nos. 1 and 2, who are 
the appellants in O. A. No. 1,0 of 1937, to 
the minimum sentence under s. 397, 
viz., 7 years’ rigorious imprisonment, The 
appellants in C. A. No. 136 of 1937, who were 
accused Nos. 3 and 4, have been sentenced 
to the minimum punishment which can be 
inflicted under s. 411, Indian Penal Code. 

With regard to the third accused, from 
whom the stolen property was recovered four 
days after the offence, it is argued that no prce 
persearch took place and that the jury have 
not been properly charged with regard to 
the legal requirements of s. 103, Criminal 
Procedure Code. I do not find any sub- 
stance in either of these objections. 

With regard to the fourth accused the 
complaint of the learned Advocate appear- 
ing on his behalf is that the attention of 
the jury was not sufficiently drawn to the 
fact that there was an interval of one 
month and seven days between the com- 
mission of the robbery and the finding 
of jewels in his possession and to the im- 
plications arising therefrom. There can be 
no doubt that the learned Assistant Sessions 
Judge did draw ths attention of the jury 
to the fact that the property was recovered 
only on May 19, 1936, and also to the fact 
that the inference under s. 114, illustration 
(1) of the Evidence Act, that a man who 
is in possession of stolen goods soon after 
a theft is either the thief or has received 
the goods knowing them to be stolen, 
unless he can account for his possession. 
But the objection is that these two elements 
that have to be considered were referred 
to by the learned Sessions Judge in two 
parts of thesame judgment widely separat- 
ed and that the jury probably, therefore, 
did not associate them. It would have 
been undoubtedly better had the, learned 
Judge, afler discussing the evidence against 
the 4th accused told them that they should 
consider for themselves whether the date 
of the arrest of the 4th accused was 
sufficiently near to the date of tne offence 
to justify their making the presumption 
under s. 114 Illustration (i). It has, how- 
ever, to be remembered that there are 
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Certain other circumstances in the case 
which entitled the jury to bridge over 
this interval. A search was made of the 
4th accused's house on information furnished 
by the 3rd accused on April 16. From 
that date onwards the Police were on the 
look-out for the 4th accused; and the 
Sub-Inspector has deposed that this accused 
was absconding until the date of his arrest 
(May 19, the date of recovery of the jewels 
from this accused) and there was certainly 
ground for thinking that the 4th accused, 
knowing of the search in his house, had kept 
out of the way during that time. 

The last point argued in ©. A. No. 136 
of 1937 ig with regard to the sentences 
on the accused. Although the maximum 
punishment which can be inflicted under 
8.411 is much less than that which can 
be inflicted under ss. 394 and 397 still 
it has to be remembered that if it were 
not for the existence of Receivers of stolen 
property, most of these robberies would 
never be committed. It is because there 
are people ready to receive this property 
and to convert it, that encouragement is 
given to persons who are inclined to commit 
robbery. The 3rd accused was found in 
possession of a ccnsiderable amount of 
jewellery and there seems to be no reason 
why he should not receive the maximum pun- 
ishment, especially as he presumably knew 
‘the circumstances in which thisrobbery had 
been committed. The 4th accused, how- 
ever, was found in possession cf only two 
bits of chain and the sentence is, there- 
fore, very heavy. His sentence is, there: 
fore, reduced from three years’ rigorous 
imprisonment to eighteen months’ rigorous 
imprisonment. 

The objection to the charge with regard 
to the lst and 2nd accused is that 
the Judge did not sufficiently direct 
the jury tothe necessity for their finding 
that both the accused had aruvals; and 
it is also argued that s. 397 cannot be 
applied when all that has been shown is that 
the accused were possessed of aruvals. 
Taking the secondpoint first, it is true that 
no injuries were caused by tue aruvals; but 
it does not seem that the accused were 
merely ig possession of aruvals. They held 
them in such a manner that P. W. No. 2, 
who was compelled to give up the jewels, 
was fully aware that tbe accused were 
armed with these aruvals. If robbers s) 
exhibit dangerous weapons as to intend 
that by their exhibitiun of them, the persons 
robbed or sought to be robbed are likely 
to be further intimidated and that tne 
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commission of robbery might be facilitated, 
the robbers can be punished udder s 397, 
although they did not actually indices blows 
wita tuese weapons. The application of 
s. 397 by the learned Assistant Sessions 
Judge was, therefore, correct. 

It appears that there were some grounds 
for doubting whether both these accused 
were armed with aruvals; and the learned 
Sessions Judge has drawn the attention 
of the jury to that in para. 14 of his judg- 
ment. Here again the complaint is not 
so much that the Judge did not tell the 
jury that it was necessary for them to find 
that both these accused were armed with 
aruvals—for he did this; but that the portion 
of his charge in which he pointed this 
out to the jury was separated by a con- 
siderable time from that portion of his 
charge in which he referred to the discre- 
pancies with regard tothe accused's being 
armed with astick or an avuval aod finally 
summed up the evidence against the lst 
and 2nd acoused. It is not possible, how- 


‘ever, for any Judge to bring allthe im- 


portant facts together in one paragtaph for 
the benefit of the jury. Where here are 
a large number of important points to be 
discussed, it is necessary that some of those 
points should be separated by some con- 
siderable time from the other items of the 
charges. It is true that he might have told 
the jury that if they believed tnat only one 
of the accused was armed with au aruyat 
and they were uncertain which accused it 
was, they should tind both of them not 
guilty; but ldo not think that the evidence 
in the case really necessitated the addi- 
tion of a sentence cf tnis kind, because 
although in the earlier documents there 
is a reference only to a stick and an 
aruval, yet the evidence was consistently 
to the effect that botn the accused were 
armed wita aruvals. lo was, therefore, 
diticult for the jury to accept the evidence 
as true with regard to one accused and 
not with regard to the other. After toey 
had been warned that the complaint of 
P. W.No. 2 referred only toa stick and an 
arual and ıt was in evidence that tne 
znd accused oad a siek, it was open to 
tue jury to find that the 2nd accused nad 
only a stick and not an aruval. There 
was LO reasou on the evidence apparently 
wuy tuey snould suspect that the lst 
accused nad no aruval. l do not, therefore, 
consider that there was anyiming in the 
manner in whicn the jury were caarged 
with respect to the use ol aruvals that 
would amount to a misdirection prejudicing 
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the accused. As the lst and 2ud accused 
were awarded the minimum sentence, there 
can be no ground for complaints on that 
head. Their appeal is, therefore, dismissed. 
N.-S. Appeal dismissed. 





RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 4 of 
1937 
March 25, 1937 
RoBERTS, C. J. AND LEAC, J. 
V. M. R. P. FEIRM— APPELLANTS 
VETSUS 
P. NAGOOR GANNY—- RESPONDENT 

Mortgage—Equitable mortgage—Receiver—Posses- 
sion of title deeds by way of security—Presumption 
as to subsistence of mortgage—Essentials for appoint- 
ment of Recetver—Interest in arrears, necessity of. 

The possession of deeds under circumstances Con- 
sistent with a deposit by way of security raises a 
prima facie case for the appointment of a Receiver 
on an interlocutory application and in addition to 
proving that there isa prima facie mortgage, it is 
incumbent upon the applicant to prove that interest is 
in fact in arrear. Ahmed Cassim Baroocha v. Sollapa 
Chetty (1) and Venkannav. Mangammal (2), relied 


on. 
“Mr. Chari, for the Appellants. 

Mr. J.C. Ray, for the Respondent. 

Roberts, C. J.— This is an appeal against 
an order ot Dunkley, J. refusing to appoint 
a Receiver in a case where the respondent 
Ganny was indebted to the appellants in 
respect of money due on a promissory note 
for Rs. 8,000 principal and a certain sum 
for interest: its allocation as between 
principal and interest now seems to be in 
dispute. The learned Judge declined to 
appoint a Receiver upon a two-fold ground, 
namely that no mortgage was admitted 
and that it had not been proved that 
interest on the promissory note was in 
Although it was denied by the 
defendant that the possession by the V. M. 
R. P. Firm of certain title-deeds was other 
than possession for safe custody, we think 
that on the authority of Ahmed Cassim 
Baroocha v. Sollapa Chetty (1) there was 
ample ground upon which the learned Judge 
might hold that there was prima facie a 
mortgage actually subsisting. Fox, O. J. in 
that case said at p. 137*: 

“The possession of deeds under circumstances con- 
sistent with a deposit by way of security raises a 
prima facie case for the appointment of a Receiver on 
an interlocutory application.” 

The leading case on the whole of this 
topic is that in Venkanna v. Manyammal (2) 

(1) 5 LB R 135; 4 Ind. Cas. 1031. 

(2) 14 R 308; 163 Ind. Cas. 856; A IR 1936 Rang 
296; 9 R Rang. 53 (8 B). 

*Page of ô L, B. R.—{ Ea.) 
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and in addition to proving that there was 
a prima facie mortgage, it was incumbent 
upon the appellant to prove that interest 
was in fact in arrear. We donot consider 
this burden has been discharged by them. 
It is true that there is a reference in the 
plaintifi's affidavit to the effect that 
Rs. 1,248 was due for interest accruing up 
to the date of suit for a period of 17 months 
and 24 days, but itis not stated expressly 
that interestis in arrear. From the defend- 
ant’s affidavit it appears, as pvinted out by 
the learned trial Judge, that he makes an 
allegation that a sum of Rs. 3,000 has been 
paid by him to the plaintiffs which has not 
been brought into account, antl we do not 
know whether it was proferred or received 
in respect of interest or principal, or in 
what proportion to either account. We are, 
therefore, notin a position to say that the 
requisites which were laid down by 
Page, C.J. in Venkanna v. Mangammal (2) 
have been fulfilled here, and we think that 
the learned Judge was right in refusing to 
appoint a Receiver,and the appeal ought to 


_be dismissed. 


I would add, however, that beyond dealing 
with this topic the learned Judges made 
obiter dicta upon the question as to whether 
a Keceiver ought ever to be appointed in 
cases of equitable mortgage by deposit of 
title-deeds, and cited O. XL, r. 1 (2) 
Whilst not venturing expressly to con- 
tradict a Judge of great experience, I 
would content myself by saying I do not 
feel that this matter came directly within 
the province of the Court below, and I 
should be sorry to think that the obiter 
dicta were quoted in an attempt to whittle 
down the ruleof law laid down by Sir 
Arthur Page in the case just cited. The 
appeal is accordingly dismissed with costs 
three gold mohurs. 

Leach, J.—I agree. 

D. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 61 of 1934 
April 30, 1936 
Panprane Row, J. e 
8S. DHARMALINGA NAYAKAR— 
APPELLANT 
versus 
D. BALASUBRAMANIA AYYAR 
AND ANOTHER— RESPONDENTS 
Madras City Civil Courts Act (VII of 1692), s, 3— 
Suit for infringement of copyright—Madras City 
Civil Court, if has jurisdiction to try—Copyright 
Act (III of 1914), s. 13. 
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The Madras City Oivil Court has no jurisdiction 
to entertain and try a suit for infringement of copy- 
right. Section 3, Madras City Civil Courts Act, which 
constituted the Court does not avoid the effect ofa 
specific provision like s. 13, Copyright Act. Section 3, 
Madras City Civil Courts Act, gives general jurisdic- 
tion to the City Civil Court, but the Copyright Act, 
which deals with the special subject-matter of copy- 
right clearly restricts jurisdiction to hear a suit or 
proceeding relating to copyright to the High Court 
and the District Courts. 

C. A. against the order of the City Civil 
Judge, Madras, dated December 11, 1933. 

dudgment.—This is an appeal from the 
order of the City Civil Judge, Madras, re- 
turning the plaintin O. S. No. 566 of 1932 
for presenjation to the proper Oourt. The 
plaintiff sued for four reliefs. Two of them 
related to the copyright claimed by him ina 
certain book known as “Gopal New Tamil 
Reader No, 1,” andso far as these reliefs 
were concerned, the learned City Civil 
Judge was cf opinion that he had no 
jurisdiction te grant these reliefs, and his 
view is obviously correct. Under s. 13, 
Copyright Act, every suit for other civil 
proceeding regarding infringement of copy- 
right shall be instituted and tried in the 
High Court or the Court of the District 
Judge. The City Civil Court does not come 
under either of these categories and it is 
obvious that the City Civil Court had no 
jurisdiction. Section 3, City Civil Court 
Act, which constituted the Court does not 
avoid the effect of a specific provision like 
8,13, Copyright Act. Section 3, City Civil 
Court Act, gives general jurisdiction to 
the Oity Civil Court, but the Copyright 
Act which deals with the special subject- 
matter of copyright clearly restricts jurisdic- 
tion to hear a suit or proceeding relating to 
copyright to the High Court and the 
District Courts. As regards the other two 
reliefs: one of them is cognizable by the 
Presidency Court of Small Causes, being a 
claim for money due under a contract and, 
therefore, not within the jurisdiction of the 
City Civil Court. 

The only relief left is a declaration that 
the plaintiff is the author of the book in 
question. As regards this relief the learned 
Oity Oivil Judge says that the plaintiff even 
on his own showing is entitled to other con- 
sequential reliefs besides a bare declara- 
tion, and that no useful purpose would be 
Served by granting a relief of this kind to 
the plaintiff. I entirely agree. After all, 
the grant of a declaration is a matter of dis- 
cretion and I think the learned City Civil 
Judge exercised a wise discretion in nipping 
a suit fora declaration of this kind in the 
bud instead of wasting his own time and 
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that of the defendants in trying a suit fora 
mere declaration like this. The appeal is 
really hopeless and [ would even say 
frivolous. The  plaintiff-appellant was 
definitely told to present his plaint 
to the proper Court. Instead of doing 
that he has preferred a baseless and 
hopeless appeal. The appeal is dismissed 
with costs. 


NvN. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1769 of 1935 
February 25, 1937 
Gusa AND BARTLEY, JJ. 
EMDAD ALI CHAUDHURI —PLAINTIRp—— 
AFPELLANT 
versus 

TABUBULLA AND OTHERS — RESPONDENTS 

Charitable and Religious Trusts Act (XIV of 1920) 
—Applicability—Muhammadan Law -Wakf—Test to 
see if charity is public or private—Intention of 
wakif, 

The Oharitable and Religious Trusts Act, 1920, 
applies only to those cases where the entire benefit 
under the wakf in trust is allotted to public pur- 
poses and not where.the purpose of the trust is 
partly public and partly private. The Courts 
have to look to the real substance of the trast. The 
question to be decided is whether the dedication in 
favour of the poor relations of the creator, destroyed 
the public nature of thetrust. The intention of the 
wakif has to be taken into consideration in this 
behalf. That intention has to be gathered from the 
wakfnama itself. The test whether a charity is 
public or private isto see whether the class bene- 
fited is one which extends toa substantial body of 
the public. The extensiveness of the nature of the 
charity hasto be kept in view in applying the 
test. Shabbir Husain v. Ashiq Husain (1) and Shaw 
v. Halifax Corporation (2), relied on. 


C. A. from the appellate decree of the 
District Judge, Noakhali, dated December 9, 
1935. 


Messrs. Atul Ch. Gupta and Jitendra 
Kumar Sen-Guptea, for the Appellant. 

Messrs. Naresh Ch. Sen-Gupta and 
Bankim Ch. Banerji, for the Respondents. 


Judgment.—The substantial question 
involved in this appeal is whether in view 
of the nature of the dedication in a wakf 
the trust created by the same was for a 
public purpose of a charitable or religious 
natura, so as to attract the operation ofs. 3, 
Charitable and Religious Trusts Act (XIV 
of 1920). One Munshi Mahammad Manwar 
Mia executed a wakfnama on Baisakh 25, 
1284, B.S. which contained provisions to 
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the following effect ; 


“Hence I, of my own accord, create the i- 
cated in the name of the God) i. e. aa Caan 
as wakf for ever in respect of properties mentioned 
in the sub-joined Sch. 1 of the sadar jama of which 
and the names of the Mouza of which are stated below. 
There isa brick-built mosque established by me in 
my own family dwelling house in Mouza Keronand I 
have personally established a second brick-built 
mosque in the southern portion of the Munshirhat in 
village Char Matua where my father used to live. 
TheJumma and Panchagama Namaj (five daily 
prayers) and the Khatantorapi and the Torapi of the 
holy Ramjan Shariff are bemg read all along in the 
said mosque for spiritual benefit of the deceased per- 
sons and travellers and way-farers and other persons 
who happen to be present in both the mosques at the 
time of Ramjan Shariff are treated with breakfast. 
There are some students in the mosque established 
in my own house and there are 2 Khatibs (leaders in 
prayer) engaged in the 2 mosques. Besides those, 
travellers and way-farers of our own country and 
foreign countries come there. Hence I create as 
wakf in the name of the God the properties mention- 
ed in Sch. I in order to perform the said acts with 
my own expenses specially with a view that my poor 
relations and hlepless widows in the neighbourhood 
may got something in the name of the God." 

As regards the properties specified in Sch. I which 
were endowed as wakf in the name of the God from 
the surplus profit thereof, that may remain after 
paying Government revenue collection charges and 
expenses, etc., of litigation, if any, that may arise in 
connection with the same after deduction of the 
expenses for the oil, lights, beddings, for repairs of 
the said 2 mosques and the pay of the? Khatibs and 
Moazzin and the diet of the students, travellers and 
way-farers and expenses for Idd, Ramjan Shariff, 
Torapi, Khatam, Torapi, Iftari, Moydani, Dured 
Khani, Soberat andthe allowance due to my old poor 
zelations and Mokhannis (poor) and the charges for 
the repairs of bridges and roads, ete., whoever may be 
the mutawallt for the time being, shall get a pay 
at the rate of Rs, 20 per mensem and whatever amount 
may then be left as surplus shall remain in the 
tahbil of the mutwalli upto his lifetime for the im- 
provement of the mosque, and the mutawalli keepin 
the mosque in their proper condition shall, with the 
said money, purchase, any property and include the 
same within the properties mentioned in Sch. T in the 
aforesaid way." 


There can be no doubt that on the word-_ 


ing of the statute that the Charitable and 
Religious Trusts Act, 1920, applies only to 
those cases where the entire benefit under 
the wakf in trust is allotted to public pur- 
poses and not where the purpose of the 
trust is partly public and partly private. 
The Act of 1920 covers such trusts only 
as are created or exist for a public purpose 
only and we have to look to the real sub- 
stance of the trust and the primary inten- 
tion of the creator of the trust in every case: 
see Shabbir Husain v. Ashiq Husain (D). 

The question in the case before us, there 
fore, is whether the dedication in favour 
of the poor relations of the creator, des- 

1)A IR 1929 Oudh 225; 1 H 
kk’ 429;6 O W N316; Ind. Rul 01920) Gade 


4 
(FB. 387 
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troyed the public nature of the turst. The 
intention of the wakif has to he taken 
into consideration in this behalf. That 
infention has to be gathered from the wakf- 
nama itself, in which the diferent items - 
of property contained in two separate 
schedules were dedicated to different pur- 
poses. The properties mentioned in Sch II 
of the wakfnama were speciically dedicated 
for the benefit of the heirs of the wakif 
and the same was in course of,time parti- 
tioned’ among those heirs. The other items 
of property mentioned in Sch. I were 
dedicated as menticned in the wakfnama 
in the name of God and in addition to the 
public, religious and charitable purposes 
enumerated in the deed of endowment, 
mention was made of the performance of 
acts specially with a view that poor re- 
lations and helpless widows in the neigh- 
bourhood might get something in the name 
of the God. Taking the wakfnama as a 
whole and looking at the substance of the 
trust as created, the intention of the creator 
was nothing but the creation of a trust 
for a public purpose of a charitable and 
religious nature and the charity to poor 
relations who were classed with the help- 
less widows in the neighhourhond, did not, 
in our judgment, take away anything from 
the public nature cf the trust created in 
respect of the property mentioned in Sch, I 
of the wakfnama. The poor relations of 
the creator of the trust were classed amongst 
other members of the public and there can 
be no question that they fell within that 
class. The test whether a charity is public 
or private is to see whether the class 
benetited is cne which extends to a sub- 
stantial body of the public. The exten- 
siveness cfthe nature of the charity has 
to be kept in view in applying the test 
and the poor relations of the wakif, in the 
case before us, were undoubtedly members 
ofa class of an extensive character: see 
Shaw v. Halifax Corporation (2). 

Tie result of the decision we have arrived’ 
at, as mentioned above, is that the Court 
below is right in holding that the wakf of 
Muoshi Mahammad Manwar Mia in respect 
of préperty in Seh. I as given insthe wakf 
deed is a wakf of a charitable and religious 
nature created for public purposes as con- 
templated by s.3 of the Charitable and 
Religious Trusts Act (XIV of 1920). The 
appeal is dismissed with costs. 

N. Appeal dismissed. 


(2) (1915) 2K B 170; 84 LJ K B76; 112L T 
921; 79 J P?57; 13 LGR 316; 598 J 315. 
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MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 1084 
7 of 1937 
October 12, 1937 
Lraon, C. J. AND MADHAVAN Nate, J. 
Rajah VELUGOTI SARVAGNA KUMARA 
KRISHNA YACHENDRA BAHADUR 
VARU or VENKATAGIRI 
PETITIONER 


versus 


N. V. RAMA NAIDU AND ANOTHER—- 


KESPONDENTS 

Contempt of Court — Publications, when con- 
stitute contempts—Three kinds of offences stated 
—Publishitg injurious misrepresentations hold- 
ing up party to action to hatred or contempt 
affects course of justice—Fact that trial Judge 
would not be affected by article has no bear- 
tng on matter Belief of publisher while publishing 
article does not protect him from consequences tf his 
publication disturbs free course of justice—Held, 
article constituted gross contempt of Court. 

All publications which offend agains: the dignity 
of the Court, or are calculated to prejudice the 
course of justice, will constitute contempts, 
Offences of this natureare of three kinds ~—namely, 
those which(1) scandalise the Court; or(2) abuse 
the parties concerned in causes there; or (3) pre- 
judice mankind against persons before the cause is 
heard. Under the first head fall libels on the in- 
tegrity of the Court, its Judges, officers, or proceed- 
ings: under the second and third heads anything 
which tends to excite prejudice against the parties, 
or their litigation, while it is pending. For 
example, attacks on or abuse of a party, his wit- 
nesses or solicitor, constitute contempts, though 
a mere libel on a party, not amounting to an inter- 
ference with the course cf justice, does not, the party 
being left to his remedy by action. 

Nothing is more incumbent upon Courts of 
Justice, than to preserve their proceedings from 
being misrepresented ; nor is there anything or 
more pernicious consequence, than to prejudice the 
minds of the public against persons concerned as 
parties in causes, before the cause is finally heard. 
To publish injurious misrepresentations directed 
against a party tothe action; especially when they 
are holding up that party to hatred or contempt, is 
liable to affect the course of justice, because it may, 
in the case ofa plaintiff, cause him to discontinue 
the action from fear of public dislike, or it may 
cause the defendant to come to a compromise which 
he otherwise would not come to, for a like reason. 
In re Read and Huggonson (1) and In re Williams 
Thomas Shipping Company, Ltd. (x), relied on. 

The fact that the trial Judge would not be affest- 
ed by the article has no bearing on the matter. 
Whatever might have been the belief of the pub- 
lisher at the time he published these articles, that 
belief wil not protect him from the consequences 
if his publication has been of such a nature as to 
disturb the free course of justice, Sathappa Chettiar 
v. C. Ramchandra Naidu (3)and Litter¥. Thomson 
(4), relied on. 


‘Where, therefore, while a suit for an injunction 
was pending inthe Court, an article was published 
which stated the defendant's case and inferred it 
to be true; made accusations against the plaintiffs 
as having ruined the defendants and of having 
concocted false criminal cases against them and 





further accusatione of plaintif using his influence 
maliciously and to the detriment of the defendants 
and ended in an appeal for assistance for the defend- 
AH article constituted gross contempt of 
Court. 

Or. Mis. P. praying that in the circum- 
stances stated therein and in the affidavit 
filed therewith, the High Court will be 
pleased to punish the respondents herein 
for contempt of Court for having publish- 
ed in the Telugu Weekly ' paper called 
Zamin Ryot in its issue of August 27, 1937, 
an article containing certain statements, a 
true translation of which is annexed to this 
petition as Ex. “A”, and a similar article 
In the same weekly in its issue dated 
September 10, 1937, relating to O. S. 
No. 308 of 1937 on the file of the Court of 
the District Munsif of Nellore. 


Mr. M. Patanjali Sastri for Mr. P. S&S. 
Raghavarama Sastri, for the Petitioner. 
Mr. B. Somayya, for the Respondents. 


Leach, C. J.—This is an application by 
the Rajah of Venkatagiri foran order 
against the respondents for a contempt of 
Oourt. The petitioner is the plaintiff in a suit 
in the Distrist Munsif's Oourt, Nellore, 
for an injunction restraining 40 inhabit- 
ants of Venkatagiri from entering the 
petitioner's forests and cutting firewood 


therein. The defendants claim that they | 


have the right to cut firewood there and 
to sell it. They base this right on grant, 
custom and prescription. The {suit was 
filed in June last and on August 27, 
the following article appeared in the 
Zamin Ryot which is published in 
Nellore : 

“Help the Arava-Malas of Venkatagiri.” 

Means of livelihood enjoyed for generations de- 


prived by the estate. 
Appeal by Kamatam Shuumugam, M. D. A. 


There are about 500 families of Harijans in. 


Venkatagiri. During the time of Chevi Reddi, the 
original ancestor of the Rajahs of Venkatagiri 
estate, one Yachadu, the original ancestor of Malas, 
sacrificed his life as offering at the bidding of 
Bhairavamurthi (deity) in order to provide the 
estate with money. In pursuance of the (last) favour 
asked for by Yachadu prior to the sacrifice, when- 
ever marriages take place in the house of the 
estate (people) even to this day, they first perform 
the marriage of one among the Malas, take the 
holy rice showered on the (bridal) couple and there- 
after perform their own marrieges. Out of such 
Malas about 300 families have been serving the 
estate for the past about 29 generations, as grooms, 
keepers of the elephants and as servants getting 
fodder to the said animals. The salaries paid to 
them are not even enough to satisfy their barest 
necessities. Consequently, they have been, in addi- 
tion to their salaries, eking out their livelihood by 
bringing and selling dry firewood from the forests 
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situate, in Venkategiri. None of the late ruler of 
the estate ever raised any objection in regard to 
this. Since about one year, the estate has been 
selling firewood by opening a firewood depot and 
has (thereby) nob only ruined the occupation of 
these people, but also caused an jnjunction order 
to be issued against them. Now the estate has 
prepared scme (kind of) statements and while forcing 
them to sign or affix their marks therein, dismissed 
from service 40 persons who did not doso. When 
they go to the small villages nearby to gather 
green and dry grass witk a view to sell the same 
and earn a living, they are setting up the ryots to 
obstruct these people in the respective villages. 
Every now and then criminal cases are being 
concocted and filed and these people are sent to 
the prisons. The estate, besides not only ruining 
their occupation in this manner, has also been 
putting them to considerable trouble and loss by 
maliciously using their entire influence. Oivil cases 
are going on between the two parties. Certain 
kind-hearted Advocates are conducting the pro- 
ceedings on behalf of the Malas (free of costs’. 
Until the cases are disposed of, the said 300 
families have to suffer for their food and raiment, 
I, therefore, pray that countrymen, who have the 
welfare of the poor at heart, will naturally render 
assistance to these people, either in cash or paddy 
or any other article necessary for their life. Kind- 
hearted donors are requested to send in their 
contribution tothe following persons: 

(1). Arava Surayya, Kapidtpalem, Nellore, 

(2). Arava Padanarasayya, Yeguvapalem, Ven- 
katagiri Town.” 

The author of the article is the second res- 
pondent who is a member of the Madras 
Legislative Assembly. The Ist respondent is 
the editor of the paper. The petitioner com- 
plains that the article constitutes gross 
contempt of Court, and we consider this 
to be the case. The article states the 
defendants’ case and infers.that it is true. 
It then accuses the petitioner of having 
ruined the defendants and of having 
concocted false criminal cases against them. 
It further accuses the petitioner of using 
his influence maliciously and to the de- 
triment of the defendants. The fact that 
the article closes with an appeal for assist- 
ance for the defendants does not help the 
respondents. This appeal could have been 
made without the accusations which preced- 
ed it. 

The law is quite clear and it is stated 
thus at page 91 of the third edition of 
Oswald’s Contempt of Court : 

“All publications which offend against the dignity 
of the Court, or are calculated to prejudice the 
course of justice, will constitute contempts. Offences 
of this nature are of three kinds, namely, those 
which (1) scandalise the Court; or (2) abuse the 
parties concerned in causes there; or (3) prejudice 
mankind against persons before the cause is heard. 
Under the first head fall libels on the integrity of 
the Court, its Judges, officers, of proceedings; under 
the second and third heads anything which tends 
to excite prejudice against the parties, or their 
litigation, while itis pending. For example, attacks 
on or abuse of a party, his witnesses or solicitor, 
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constitute contempts, though a mere libel on a 
party, not amounting to an interference with the 
course of justice, does not, the party being left to 
bis remedy by action.” - 

In re Read and Huggonson (1), Lord 
Hardwicke observed : 

“Nothing is more incumbent upon Courts of 
Justice, than to preserve their proceedings from 
being misrepresented; nor is there anything or more 
pernicious consequence, than to prejudice the minds 
of the public against persons concerned as parties 
in causes, before the cause is finally heard.” 

And he added: 

“There cannot be anything of greater*consequence, 
than to keep the streams of justice clear and pure, 
that parties may proceed with safety both to them- 
selves and their characters,” i; 

-Inre William Thomas Shipping Gompany, 
Ltd. (2), at. p. 376" Maugham, J. observed: 

“I think that to publish injurious misrepresenta- 
tions directed against a party to the action, 
especially when they are holding up that party to 
hatred or contempt, is liable to affect the course 
of justice, because it may, in the case ofa plaintiff, 
cause him to discontinue the action from fear of 
public dislike, or it may cause the defendant to 
come toa compromise which | he otherwise would 
not come to, for a like reason,” 

The fact that the trial Jugde would not 
be affected by the article has no bearing 
on the matter, as was pointed out by this 
Court in the case. Sathappa Chettiar v. 
C. Ramchandra Naidu (3). PE 

The defence set out in the affidavits is 
that the respondents did not regard the 
article as being of a nature which would 
prejudice .the fair trial of the suit and they 
offered to express their regret if the Court 
were ofa contrary opinion. The belief of 
the respondents does not excuse the offence. 
Lord Langdale, M. R. in Litt:r v. Thomson 

4), 
“Whatever might have been his belief at the 
time he published these articles, that belief will 
nct protect him from ths consequences, if his 
publication has been of such a nature as to disturb 
the free course of justice. The effect of such 
publications would seem to be not, only to deter 
persons from coming forward to give evidence on 
one side but to induce witnesses to give evidence on 
the other side alone, What I am to consider is, 
whether these papers are or are not calculated to 
disturb the free course of justice. 

At a later stage in the case Lord Langdale 
observed : h 

“I am surprised that a gentleman of education 
and science should think that it was serving the 
cause of truth and justice, or likely to benefit the 
gardners, whose interest he professes to advocate to 


1) (1742) 2 Atk. 469; 26 E R 583. 
(9) 980) 2 Ch. 368 at p. 376; 48 E R 1229; 9L J 
Ch, 560. i 
(3) 55 M 262; 136 Ind. Cas. 311; 31 LW 1727; 
(1931) M W N 1058; 61 M LJ 848; AIR 1932 Mad. 
26; 33 Cr. L J 270; Ind. Rul. (1932) Mad. 279; (1932) 
Cr. Oas. 6. 
(4) 2 Beav. 129; 48 E R1129 


Pago of (1880) 2 Ch—[Ed] 
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publish articles of this description pending the pro- 
gress of a cause.” 

The respondents have appeared before 
us and the Court having. informed them 
that it considers thit the article does con- 
stitute grave contempt, they have expressed 
their regret for their action. In these 
circumstanees we do not consider it neces- 
Sary to take any action in the matter 
beyond ordering the respondents to pay 
the costs of the pelifioner, which we fix at 
Rs. 100. . 


N.-8. Order accordingly. 
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PARMESHWARIBAT Witpow op 
LALCHAND —Devanpant No. L 
—APPELLANT 
versus 
NIHALCHAND LALCHAND— PLAINTIFF 
AND ANOTHER—DREFBNDANT No. 2 


— RESPONDENTS 

Married Women's Property Act (LII of 1874), s. 6 
Trust in favour of wife — Condition precedent — 
Object of s.6—Creation of trust without any docu- 
ment ~Insured not naming any trustee—Money 
payable to wife, whether for her benefit~Insurance 
—Construction of policy—Principles—Money to be 
paid to person named such person being wife of 
Gare is for her benefit and not as trustee for her 

ars, 

Section 6, Married Women's Property Act, does not 
at all require as a condition precedent to the crea- 
tion of a trust in favour of the wife thatthe money 
should be made payable to the Official Trustee. On 
the contrary, this section contemplates that where the 
sum secured by the policy beccmes payable, it shall, 
unless special trustees are duly appointed to receive 
and hold the same, be paid to the Official Trustee. 
The object of this section is to create a valid trust in 
respect of the policy moneys without any trust deed or 
any other document being executed either in favour 
of the beneficiary or in favour of a trustee and with- 
out any trustee being nominated. The section makes 
it abundantly clear that the fact thet the insured 
has not named a trustee, whether such trustee be the 
Official Trustee or not, is no ground for holding that’ 
the money which is made payable to a wife is not for 
her benefit. Observations of Haveliwala, A. J.C, 
in Shamdas Gobindram v. Savitribai (10, disap- 
proved. 

{Oase-law referred to.] 

The well-established canon of construction of 
insurance policy is that the words used ina policy 
areto be construed in their plain, ordinary and 
popular meaning. The ordinary meaning of a pro- 
mise to pay a sum of money to a named person is that 
itis payable to such person for hisown benefit and 
where’such person is the wife of the assured the 
amount is to be paidtoherin her personal capacity 
or herself and not as trustee for her heirs. 
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S. C. A. against the judgment and decree 
of the Assis'ant Judge, Sukkur, dated 
November 17, 1934. 

Mr. Assudomal Rewachand, for the Ap- 
pellant. 

Mr. Fatechand Assudomal, for the Res- 
pondents. 

Rupchand, Ag. J. CG—This is 
a second appeal against the judgment of 
the learned Assistant Judge, Sukkur, des 
creeing the suit of the plaintiff-respondent 
No. 1, and arises out of the following facts: 

The appellant-defendant No. 1 is the 
widow of one Lalchand deceased, and step- 
mother of respondent No. 1 plaintiff. Res- 
pondent No. 2, defendant No. 2, is her 
natural son. Both respondents are minors. 
Lalchand had, during his lifetime, insured 
his life with the Bharat Insurance Com- 
pany, Lahore, in the sum of Rs. 3,000. 
This sum is under the terms of the policy 
payable by the Company to the appellant. 
The words of the policy on which the 
dispute between the parties centres are 
these: 

“This policy of assurance . < Witnesseth that 
in consideration of the payment already made . y 
and of the subsequent premiums. . . . to be paid 
. . . . the Company dothhereby agree that upon 
proof . . of theevent or events on which the 
sum assured is to become payable as described in 
the said schedule and of the title of the claimant 
or claimants it will pay . . the sum stated in 
schedule as the sum assured . . . tothe person 
or persons to whom by ‘such schedule the same is 
made payable. . . . 

9, Person or persons Sh. Parmeswari, aged 
to whomthe sum assured 17 years, the wife of the 
is payable ? Life assured, 

Sb. Parmeshwaribai is the appellant, 
and was a minor when the policy was 
issued. She contends that under the 
provisions of s. 6, Married Women’s Proe 
perty Act (III of 1874; she is entitled to the 
insurance money as her own property and 
to the exclusion of ber sons. On the other 
hand, it is contended on behalf of the 
respondents that as all that the policy 
provides is that the sum assured is paya- 
ble to the appellant, she occupies no better 
position than that of a nominee of the 
deceased forthe purpose of receiving the 
money from the Insurance Company, and 
that on receipt of the money she is requir- 
ed to hold it in trust for and on behalf of 
the respondents who are the heirs of the 
deceased. Now cl. (L) of s. 6, Married 
Women’s Property Act, is as follows: 

“A policy of insurance effected by any married 
man on his own life, and expressed on the face cf 
it to be for the benefit of his wife, or of his wife 
and children, or any of them, shall enure and be 
deemed to be a trust for the benefit uf his wife, or 
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of his wife and children, or any of them, accord- 
ing to the interest so expressed, and shall not, so 
long as any object of the trust remains, be subject 
to the control of the husband, or to his creditors, 
or form part of his estate. 

When the sum assured by the policy becomes 
payable, it shall, unless special trustees are duly 
appointed to receive and hold the same, he paid 
to the Official Trustee of the Presidency in which 
the office at which the insurance was effected is 
situate, and shall be received and held by him 
upon the trusts expressed inthe policy, or such of 
them as are then existing. 

And in reference to such sum he shall stand in 
the same position in all respects as if he had been 
duly appointed trustee thereof by a High Court, 
under Act XVII of 1°64 (to constitute an office of 
Official Trustee), s. 10. 

Nothing herein contained shall operate to des- 
troy or impede the right of any creditor to be paid 
out of the proceeds of any policy of assurance 
which may have been effected with intent to defraud 
creditors.” 

Clause (2) of the section declares that 
the provisions of cl. (1) share inter alia 
apply to the pvlicies of Hindus, Muham- 
madans, Sikhs and Jains which have been 
effected after April 1, 1923. The present 
policy is dated January 29, 1931. It is 
common ground that this policy was 
effecte | by the husband of the appellant 
on his own life and the only question 
which therefore requires consideration is 
whether the p-licy is “expressed on the 
face of it to be for the benefit of the wife” 
within the meaning of the above section. 
On that question the trial Court has held 
in favour of the appellants, while the 
Court of first appeal has held against her. 
She | as now come to us in second appeal. 
The only Indian decision which has a direct 
bearing upon the point in issue is that of 
Madhavan Nair, J.in Abhiramayvalli Ammal 
v. Official Trus:ee of Madras (1). In that 
case at p. 174* the learned Judge has said: 

“There is nothing in the language of the section 
(s.6) to show that the words ‘for the benefit of 
his wife’ or other words corresponding to these 
should appear in the policy to enable us to infer 
a statutory trust in favour of the wife within the 
meaning of the section. If on reading the words 
uaed inthe policy it appears that the assured has 
intended, in the event of his death, that the 
policy should enure to the benefit of his wife, then 
I think the policy may be deemed to bea trust for 
lier benefit.” A 

‘Although tbe above decision is that of 
a single Judge, it is amply supported by 
several Englisn cases. Section 11, (Eng.) 
Married Women's Property Act, deals with 
the same provisions as are contained in 
ss, 5 and 6 of the. Indian Act, and the 
words “if expressed on the face of it to 

(1) 55M 171; 141 Ind. Cas, 680; A IR 1932 Mad. 
220; 62 M LJ 111; 35 L W 338; Ind. Rul. (1932) Mad. 
156. 

*Page of 55 M.—[Ead.] 
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be for the benefit of the husband...,” in 
s. 5, and “if expressed cn the face cf is 

to be for the benefit of the wife...” in 

s. 6 of onr Act are reproduced from s. 11 

of the English Act. There are no less. 
than three Haglish rulings on s. 11 which 

directly bear upon the point in issue. Two 
of these have been referred to by the 

learned Judge in the Madras case. There 

are Griffiths v. Fleming (2) and In re Fleet- 

wood’s Policy (3). In Griffiths v. Fleming (2), 
the policy in question was issued in fav- 

our of a husband and his wife and was 

payable to the survivor of the grantees. 

On the death of the wife tha husband 

claimed to be solely entirled to the money. 

It was argued against the contention of 

the husband's Counsel that to come within 

s. 1], Married Women’s Property Act, 

1882 

“The insurance must comply strictly with its 
terms, and must be expressly for the benefit of one 
or more of the objects therein named." 

But this argument was not accepted by 
two out of the three learned Lords who 
dealt with the case. In the second case 
referred to above, a husband had taken 
out a policy of insurance by which the 
[Insurance Company agreed to pay a cer- 
tain sum to his wife if she were living at. 
his death or in the event of her prior death 
to pay the same to the executors, adminis- 
trators or assigns of the husband himself. 
Although the words ‘for the benefit of his 
Hee found no place in the policy, it was 

eld: 

“The policy is, in the terms of the section a’ 
policy of assurance effected by a man on his life,- 
and expressed to be for the benefit of his wife ” 

Both these decisions have been followed 
in Re Gladitz Guranty Executor & Trustee 
Co., Ltd. v. Gladtiz (4). which is the latest rul- 
ing on the point and was given long after the 
decisio1 in the Madras case Abairamavalli 
Ammal v. “Official Trustee of Madras (1). 
In that case by a policy of insurance des- 
cribed as a Lloyd's accident policy, certain ` 
sums culculated according to a schedule 
weie expressed to be payable to the assur- 
ed, his executors, administrators or aSsigns,’* 
in the event of bodily injury by accident, . 
as therein specified, causing the death or 
disablement of the assured. There was a 
memorandum at the foot-cf the policy that 
all claims under the policy should be 
payable to the wife of the assured, if. 
living at the happening of the event upon 

(2) (1909) 1 K B 805; 78 L J K B 587; 100 LT 765; 
53 S J 240; 25 TL R 377, i 

(3) (1926) 1 Oh. 48; 95 L J Ch. 195; 1926 W © & 
Jur. Rep. 1; 1835 L T 374, i 

(4) (1987) 3 AlI E L R 173, 
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which the claim should become payable, 
or if she were dead, then to the executors, 
administrators or assigns of the assured. 
Upon the death of the assured, the ques- 
tion arcse whether the wife was solely and 
benelicially entitled to the policy moneys 
or whether such moneys formed part of the 
estate of the assured. Bennet, J. propound- 
ed the following two questions for bis deci- 
sion; (1) whether the policy in queslion 
isa policy .of insurance effected by the 
deceased on bis own life, and (2) whether 
the policy being in tke form referred to 
above, is expressed to be for the benefit 
of bis wife. He answered both those ques- 
tions in favour of tte wife, and in dealing 
with the second question said: 

“I should have been myself doubtful if that 
memorandum was a sufficient expression that the 
policy was to be for the benefit of Winifred Gla- 
ditz, were it not for two decisions. One of these 
ia the decision of Tomline, J. in In re Fleetwood's 
Policy (3), and the other that of Farewell and 
Kennedy, L. JJ in Griffiths v. Fleming (2). Both 
these cases seem to me to decide that words which 
in substance are not distinguishable from the words 
of the memorandum which has been put upon the 
policy in question are a sufficient expression of 
intention that it is for the benefit of the person to 
whom the policy moneys are to be paid. Both 
decisions bind me, and I propose to follow them.” 


There are otner rulings also which, 
although not directly in point, support the 
same view and a i1eference will be pre- 
sently made tothese rulings. It is argued 
on behalf of the respondents that the 
words of the present policy are different 
from those used in the English policies, 
that all that the present policy provides 
is that the appellant is the person to whom 
the money is to be paid and says nothing 
more than that, that as these words are 
ambiguous, the Court should endeavour to 
ascertain the real intention of the deceased 
and that it could never bave h'en the 
intention of the deceased to deprive his 
children cf the benefit of the insurance 
money. Weare afraid we cannot accept 
these arguments as sound. 

In Prescott v. Prescott (6), a wife had 
effected a policy on her own life in favour 
of her husband, by which the Insurance 
Company promised to pay £1,000 to the 
husb:fd or his executors, administrators 
or assigns on the death of the wife ard it 
was held that by the policy a valid trust 
was created in favour of the husband and 
was nct dependent on his surviving. his 
‘wife. This is no doubt an Irish case, but 
it has been referred to with approval by 
Lord Hanworth, M. R. and by Romer, L. J. 


(5) (1906) 1 Ir. Rep.158. 
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in Cousins v. Sun Life Assurance Society 
(6). In this case there were no express 
words in the policy to the effect that the 
policy was for the benefit of the husband, 
and it was Leld that the fact that the 
policy did nct merely provide for payment 
to the husband but contained tke words or 
“to his executors, administratcrs or as- 
signs", did not make any difference in the 
eye of the law. This is clear from the 
obsetvatizns of Lord Hanworth, M. R. at 
p. 135*, where it is said: 

“The policy was expressed to bein favour of Mr. 
William Prescott, and the trust that remained 
was similar to the trust here, a trust to pay the 
policy moneys, as and when they became due, to 
the personal representatives of Mr, William Pres- 
cott. It is quite true that in the policy there was 
a covenant to pay to the named person and tohis , 
executors and administrators, but as the Master of 
the Rolls pointed out, the addition of those words 
in the covenant to pay do not make any alteration, 
because the plain meaning of the policy is 
that it was for the benefit of William Precott and 
the other words add nothing and detract nothing.” 

After referring to the cases in In re Collier 
(7), In re Browne's Policy (8), and Robb v. 
Watson (9), which are cited in support of 
the contrary view, Lord Hanworth has fur- 
ther said: | 

“In the present case, which arises under the Act 
of 1882 and where there is a persona designata 
the wife indicated by name, an absolute interest is 
taken by her by virtue of the statute and a trust 
created in her favour. That trust still remains un- 
completed and unperformed until the date shall 
arrive when she, as it is now, her personal repre- 
sentative. receive the money, and while that state 
of things continues, the Act negatives any interest 
passing to the husband " é 

At page 140* Romer, L. J. has said : 

“It follows that, in my opinion, Prescott v. 
Prescott (5), which was really indistinguishable from 
the present case, was rightly decided, { express that 
view in spite of the fact that Clauson, J. had doubts 
as to its correctness . . For these reasons it 
seems to me thatthe case in Robb v. Watson (9), 
was not correctly decided . 4 ra ae : 

It has been faintly suggested that in 
this case and also in Prescott v. Prescott 
(5) the policies of insurance expressly stated 
that they were made under the Married 
Women's Property Act of 18>2, that a 
reference to that Act in itself ind:cated 
that the payee was absolutely entitled to 
receive the money, and that, therefore, 
there was no need for making any further 
express provision that the policy was 


(6) (1933) 1 Ch, 126; 102 L J Ch. 114; 133 W O& I 
Rep. 164; 148 L T 101; 49T L R 12. 

(7) (1930)2 Ch. 37;99 L J Oh. 241; 143 L T329% 
(1929-1930) B & OR 173. 

(8) (1902) 1 Ch 188; 72 L J Ch, 85; 87 L T 538; 51 
W R364; I9 T LR 98. 

(9) (1910) 1 Ir. Rep 213. 


ages of (1933) 1 Ch—[Ed.] 
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made fot the benefit of the husband or 
wife as thecase may be. But if that was 
so, there was nothing easier for the learned 
Lords than to say that because the policies 
expressly contained a reference to the 
Married Women’s Property Act, the poli- 
cies were onthe face of them for the bene- 
fit of the person named therein. But that 
is not the reason on which tbe decisions 
referred to above have proceeded. The 
learned Advocate has invited our attention 
to the observations of Haveliwala, A. J.C. 
in Shamdas Gobindram v. Savitribai (10) 
at p. 1174, where it is said: 

“Tn order to attract the applicability of s. 6, 
Married Women's Property Act, the policy must be 
expressed to bə for the benefit ofthe insured’s wife 
or his children and money should be made payable 
to the Official Trustee. Until these two conditions 
are fulfilled, there can be no statutory trust in 
favour of the wife. Merely the words ‘payable to 
the assured or his wife’ would not, in my opinion, 
contemplate a trust in favour of the wife, because, 
as I have discussed above, these words would not 
confer an absolute estate or would not create a 
trust in favourofthe wife. So, in order to create a 
valid statutory trust under the Married Women's 
Property Act, it must be clearly shown that the 
policy effected was for the benefit of the wife and 
the children and the moneys payable to the Official 
Trustee, and the reason for this is that as no ex- 
press provision was made in the policy for the 
payment of the moneysto the Official Trustee, the 
insured at any time could revoke the policy with 
or without the consent of his wife, as the case 
may be, but in the case of a statutory trust he 
would have no right to revoke it because the 
money would be payable to the Offisial Trustee, 
Abhiramanathi Ammal v. Official Trustee of Madras 
(1) is the case of single Judge and with due respect 
to the learned Judge my view is that the mere 
mention of the policy ‘payable to A and her children’ 
would not create statutory trust within the meaning 
of 3, 6." 

With all respect, we are afraid we cannot 
accept the view expressed by Haveliwala, 
A. J.C in the above passage. Section 6 does 
not at all require as a condition prece- 
dent to the creation of a trust in favour of 
the wife that the money should be made 
payable to the Official Trustee. On the 
contrary this section contemplates that 
where the sum secured by the policy 
becomes payable, it shall, unless special 
trustees are duly appointed to receive and 
hold the same, be paid to the Official 
Trustee. The object of this section is to 
create a valid trustin respect of the policy 
moneys without any trust deed or any 
other document being executed either in 
favour of the beneficiary or in favour of a 
trustee and without any trustee being 
nominated and all that it providesis that 

(10) 31 S L R 98; 170 Ind. Oas, 225; A I R 1936 Sind 
181; 10R 8 39. 

¥Page of 3t S. L. R.—lEd.] 
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in the absence of any trustees being speci- 
fically appointed to receive the money, the 
Official Trustee shall receive lhe money as 
trastee and shall in reference to the 
money received by him stand “in the same 
position in all respects asifhe had been 
duly appointed trustee thereof by a High 
Court.” These words make it abundantly 
clear that the fact that the insured has 
not named a trustee, whether such trustee 
be the Official Trustee or not, is no ground 
for holding that the money which is made 
payable to a wife is not for her benefit. 

The learned Advocate has also invited 
our attention to Tibbetts v. Hngelébach (11) 
at p. 353*. In that case an endowment 
policy was taken out by a person in his 
own name for the benefit of his daughter, 
to mature on her attaining a specified age 
and it was held that it created no legal 
estate in the daughter and that she could 
not sue on the contract nor did the assured 
thereby constitute himself a trustee for his 
daughter of the policy and of the moneys 
payable thereunder, and therefore if the 
assured died before the policy matured, 
the policy moneys belonged not to the 
daughter but to tha estate of the assured 
and must be paid to his executors. This 
was not a case which attracted the 
applicability of s. 11, English Married 
Women's Property Act, and has therefore 
no bearing on the present case. It might 
also be pointed out that the judgment in 
the above case xas given by Romer, L. J. 
who is one of the Judges who decided the 
case in Cousins v. Sun Life Assurance 
Society (6) referred to above. The only 
other case referred to by the learned 
Advocate is that in Cleaver v. Mutual 
Reserve Fund Life Association (12). But 
that case also has no application. In 
that case the wife was guilty of the 
murder of her husband and had lost her 
right to the money. Section 11, Married 
Women's Property Act, had therefore no 
application and the observations to which 
the learned Advocate has invited our 
attention have no bearing whatsoever on 
the present case. 

With regard to the argument that the 
words in issue in the present case are 
ambiguous and that we should, therefore, 
try to ascertain the intention of the 
insured, we have again to bear in mind the 

(11) (1924) 2 Ch. 318; 93 L J Ch. 616; 130 L T 401, 
688 J 208; 1934 W O & I Rep. 264. . 

(12) (1892)1 Q B147; 61 LJ Q B 128; 66 LT 220; 
40 W R 230; 56 J P 180. 
Page of (1924) 2 Oh.—[Hd.] 
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well-established canon of construction that 
the words used ın a policy are to be con- 
strued in their plain, ordinary and popular 
meaning, Halsbury’s Laws of England, 
Vol. 16, para. 616. What then isthe plain 
meaning of the words “Company doth hereby 
agree...... that.. ... it will pay...... the sum 
stated...to the person or persons to whom 
by such schedule the sum is payable”? 
Do they mean that the said sum is payable 
to the person named therein for himself 
or as tiustee or as nominee for others? 
The ordinary meaning of a promise to pay 
a sum of money to a named person is 
that it is payable tosuch person for his own 
benefit. «Is there any reason why these 
words should not receive their ordinary 
meaniug and be interpreted to mean that 
the amount is to be paid to the appellant 
not in her personal capacity and for her- 
self but as trustee for the heirs? The 
present dispute is between the sons of 
the deceased and his widow. Had the 
dispute been between the creditors of the 
deceased and his widow or sons, could the 
creditcrs have possibly contended that as 
the widow was only a nominee to receive 
the money, they were entitled to the same 
in preference to the heirs? If not, there is 
no reason why a different interpretation 
should be put upcn the words when the 
dispute is between the widow and the 
sons. 

Even if there was any scope for specula- 
tion as to the intention of the testator, 
we have to bear in mind these facts, that 
the testator had one son from his first 
wife who was dead, that he had married a 
second wife who was only seventeen years 
old, and that at that time hehad no other 
son. May it not be fairly presumed that 
when the deceased effected the policy and 
declared that the amount therecf should 
be paid tothe appellant, it was his inten- 
tion to provide for and not for his son 
from the first wife who ‘was his heir-in- 
law and entitled to inherit the rest of the 
property which the deceased died possessed 
of or for whom prébably he had either made 
or intended to make provision in some 
other way. For these reasons, we allow 
this appeal and dismiss the suit with costs 
throughout. 


D. Appeal allowed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 260 of 1936 
October 27, 1937 

BENNET J. 
B. CHHUTTAN LALL—DEFENDANT — 
APPELLANT 
versus 
D. DWARKA PRASAD—Pratntipe 
* — RESPONDENT. 

Limitation Act (IX of 1908), s. 14—Time taken in 
civil SEE irei of—Suit in wrong Court— 

aint returned for presentation in prone pas 
Period to be excluded. Eonar Un 

The words "Gourt of Appeal” merely indicate 
the Court whose order is in question and the words 
“civil proceedings” are wide enough to include 
not merely an appeal but also a revision and, there- 
fore, the time taken ina civil revision in a High 
Court may be excluded under s. 14, Limitation Act. 
Venkatrangayya Appa Row v. Murala Sriramulu 
(3) and Seth Mulchand v, Seth Samir Mal (4), follow- 
ed, Venkatarangaya v. Murala Venkayya (1) and 
Norayni Ambaji v. Hari Ganesh (2), dissented 
rom. 

Where a suit is filedin a wrong Court but the 
plaint is returned to be filed in proper Court, the 
only period which can be excluded under 5, 14, ja 
the period between the date of the presentation of 
the plaint in a wrong Court and its return for pre- 
sentation to the proper Court. Ramgopal Mandal v 
goen Ronjan Key it), Mari Das Roy v. Sarat 

andra Day (7) and Jiwan Ram Ramch 
Jagernath Sahu (8), relied on. ee: 


F.C. A from an order of the First Bub- 
Judge, Meerut, dated September 2, 1936, 

Mr. S. N. Seth, for the Appellant. 

Mr. Vishwa Mitra, for the Respondent, 


Judgment.—This is a first appeal by the 
defendant against an order of the Jower 
Appellate Court remanding the suit for 
decision. The facts are that the plaintif 
and defendant had a partnership ending 
on March 31, 1928, and on March 30, 1931 
the plaintif brought a suit in the Oourt of 
the Subordinate Judge of Lansdowne for 
accounts, The defendant pleaded want of 
jurisdiction and on May 9, 1932, the Court 
ordered the plaint to be returned to the 
plaintiff for presentation to the proper 
Court. An appeal was filed in the Court 
of the District Judge by the plaintiff andon 
May 17, 1933, this appeal was dismissed 
and on June 2, 1933, there was an order of 
the District Judge for return of the plaint 
to the plaintiff for presentation to the 
proper Court. The plaintiff would have 
been well-ndvised if he had done so but he 
did not do so. He filed a revision against 


“the District Judge’s order in the High 


Court. Now there was no reason 

should not have filed his plaint Mad he 
proper Courtin Meerut while his revision 
was pending and asked the Meerut Court 
to stay the plaint until the revision was 
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decided. The revision was dismissed on 
November 2, 1934. The plaintiff then filed 
his plaint in the proper Court in Meerut on 
January 19, 1934. The defendant pleaded 
bar of limitation and the issue was framed: 
“Is the suit for account time-barred ?” The 
trial Court decided that it was not time- 
barred on the presumption that the periods 
of appeal and revision were to be tacked on 
to the period during which the proceedings 
actually remained pending in the Courts, 
and that 

“regard being had to the common course of events, 
a period of 17 days does not appear to be excessive 
for getting back the plaint from the High Court and 
filing it here.” 

On appeal the lower Appellate Court co- 
sidered that the finding was unsound and 
vague but held that the plaintiff should 
be given an opportunity to say how he spent 
the period of 17 days before filing the 
suit in a Court in Meerut, and has remand- 
ed the case on that ground. Against that 
order a revision has been taken on the 
ground that the lower Appellate Court has 
erred in law in not dismissing the suit. 
Learned Counsel based his argument on 
three points. The first point was that 
under s. 14, Limitation Act, the period 
during which the revision was pending in 
the High Court could not be excluded. This 
argument is based on the fact that in the 
second reference to the time, 

“the time during which the plaintif has been 
prosecuting with due diligence another civil pro- 
ceedings whether in a Oourt of first instance or in 
a Court of Appeal against the defendant shall be ex- 


cluded,” 3 , , 
a Court of revision is not mentioned and 


it is, therefore, argued that the time taken 
during revision will not come under s. 14. 
This view has been held in Venkatarangaya 
v. Murala Venkayya, 14 Ind. Cas. 259 (1), 
by a Single Judge of the Madras High 
Court, and in Narayan Ambaji v. Hari 
Ganesh (2), by a Single Judge of the 
Bombay High Oourt. On the other hand a 
wider view has been taken and it has been 
held that the words “Court of Appeal” 
merely indicate the Court whose order is 
in question and the words ‘'civil proceed- 
ings” are wide enough to include not 
merely anappeal but alsoa revision and 
that therefore the time taken in a civil 
revision in a High Court may be excluded 
under s. 14, Limitation Act. This view 
was held by a Bench of the Madras High 
Court in Venkatrangayya Appa Row v. 


(1) 14 Ind. Cas. 259. . 
2) AIR 1930 Bom. £05; 128 Ind. Cas, 621; 32 Bom. 


LE 1186; Ind, Rul (1931) Bom. 77, 
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Murala Sriramulu, 17 Ind. Cas. 593 (3) and 
also in a ruling of a Bench of this Court in 
Seth Mulchand v. Seth Samir Mal (4). It is 
not shown that this ruling of a Bench of 
the Allahabad High Court has been dis- 
sented from in any later ruling. The point 
arose but was not decided in Hamida 
Bibi v. Fatima Bibi (5). Following the 
Allahabad ruling, I hold that the time 
of the civil revision in the Higa Oourt 
may be excluded under s. 14. ` 

The second point of learned Counsel was 
that no explanation had been given forthe 
period between the dismissal of the appeal 
on May 17, 1933, by the lower Appellate 
Court and the filing of the revisien in the 
High Court on August 29, 1933. His third 
point was that no explanation has been 
given for the period, November 2, 1934, 
when the revision was dismissed in the 
High Court, and November 19, 1934, when 
the plaint was filed in the lower Court. 
Learned Counsel argued that these periods 
do not count under any section of the 
Limitation Act. He p-inted out that 
Expl. 1 of s. 14 states that in excluding the 
time during which a former suit or appli- 
cation is pending, the day on which that 
suit was instituted or application made 
and the day on which the proceedings 
therein ended shall both be counted. He 
atgued, in my opinion, correctly that this 
section means that the period -between 
August 29, 1933, and November 2, 1934, 
when the revision was dismissed in the 
High Courtis the only period which can 
be deducted under s. 14, Limitation Act, 
after the appeal was dismissed on May 17, 
1933. This view has been held in Ramgopal 
Mondal v. Kamala Ranjan Roy (6), a 
Bench ruling, and algo in Hari Das Roy v. 
Sarat Chandra Dey, 18 Ind. Cas. 121:7), and 
Jiwan Ram Rumchanira v. Jagernath 
Sahu, 167 Ind. Cas, 941 (3), (Patna High 
Court). Nu ruling to the contrary was shown 
on behalf of the respondent. I cons 
sider, therefore, that the order of remand 
by the lower Cours is incorrect, as there is 
no section of the Limitation Act which 
can be applied to cover the periods in 
question. Some of these rulings pointed 
out that the law requires that when the 


(3)17 Ind. Oas. 593. 

(4) A W N 1882, 59. 

(5) 16 A LJ 429 at p.431;45 Ind. Cas. 991. AIR 
1918 All, 1&0, 
aw 30 CL J 522; 53 Ind. Oas, 955; AI R1919 

al, 4. 

7) 18 Ind. Oas. 191; 17 0 W N 515. 

(8) 167 Iad. Cas, Y4l; A I R 1937 Pat. 495; 18 P [| 
T,250; 3 B R363; 9 R P 454. 
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revision was dismissed by the High Court 
on November 2, 1931, the plaint should 
have been filed in the Court in Meerut on 
November 3, 1934, at the latest. This may 
seem to be rather a hardship as no interval 
of time is allowed by the Act, but a 
plaintiff has the remedy of taking the pre- 
caution of filing his plaint in the proper 
Court during the period when his revision is 
pending in the High Court. Ifthe plaintiff 
gambles on the chance of his revision suc- 
ceeding, he cannot expect the law to allow 
him afurthér period in which he can take 
time to take his plaint to the proper Court. 
For these reasons I consider that the 
suit filed,in the Court of Meerut on 
November 19, 1934, was beyond time as the 
suit related toa partnership which began 
on April 1, 1927, and terminated on March 
31; 1928, and for which the period of limi- 
tation is three years. The Oourts below, 
therefore, should have held that the suit 
was time barred and the suit should have 
been dismissed. Accordingly I allow the 
appeal and I order the dismissal of the 
suit onthe ground of limitation with costs 
in all Courts in favour of the defendant. 
Di Appeal allowed. 


NAGPUR HIGH COURT 
First Civil Appeal No. 65 of 1934 
March 12, 1937 
Stone, C. J. AND Boss, J. 
YESHWANT RAO AND ANOTHER 
— APPELLANTS 
versus 
LAXMAN RAO—RESPONDENT 
' Limitation Act (1X of 1908), Sch. I, Arts. 68, 80 
— Bond providing that if debtor pays Rs 7,000, by cer- 
tain date, the creditor to give up balance, if not, 
debtor liable for whole sum plus interest—Bond held 
single bond—Time, when runs—Article applicable— 
Conditional and single bonds, nature of. 

Bonds can be divided into two classes, single and 
double, or unconditional and conditional. 

(Nature of such bonds pointed out.) 

A bond by which a debt was secured contained 
“agecounts have been made and Re. 9,091-0-3 is due 
from usto you ...--... - =.. The following agreement 
has taken place between you and us that if we pay 
you Rs, 7,000 by May 23,1930, and if we pay 
this amount by the date fixed, you will give up the 
balance, Rs. z,091-0-3 and pass a receipt in full 
satisfaction of the bond, but if we do not pay you 
Rs. 7,000 by the date fixed, we shall be liable to 
pay the whole of the amount of Hs. 9,091-0-3, and 
‘we shall pay you compound interest at 10 annas per 
cent. per mensem on this amount from the date of 
the bond.”: 

Held, upon construction that the bond provided 
that, ifon or before May 23, 1930, the person 
under obligation should pay Ks, 7,000, then the bond 
would become void, that is to say, no further sum 
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was dueto, and no further remedy remained in, the 
creditor. That being so, this was not, a single bond, 
and either Art.68 or Art. 80 applied. 

Held, further that whether art. 68 or Art. 80, ap- 


pid; the date when limitation began was May 24, 
1930. 


F.C. A. from the decree of the Court of 
the Additional District Judge, Wardha, 
dated January 31, 1934, in Civil Suit No. 13 
of 1933. 

Messrs. M. R. Bobde and J. R. Mudhol- 
kar, for the Appellants. 

Mr. T. J. Kedar, for the Respondent. 

Judgment —This case raises an interest- 
ing point on the law of limitation. The 
facts that are material are simple: The 
suit is on a debt secured bya bond. The 
date ofthe bond is January 22,1930. The 
date of the suit is April 24,1933, and the 
question arises as to whether the suit is 
in time. In order to resolve that question, 
it is necessary to consider Arts. 66, 67 and 
80 and also to glance at Art. 68. As the 
question to some extent turns on the word- 
ing of the bond, it is desirable to set out 
the bond in extenso in its translated form: 

“Accounts have been made and Rs, 9091-0-3 is due 
from us to you..-..The following agreement has 
taken place between you andusthatif we pay you 
Rs, 7,000 by May 23, 1930, and ifwe pay this amount 
by the date fixed, youwill give up the balance, 
Rs. 2,091-0-3 and pass a receipt in full satisfaction 
of the bond, but ifwe do not pay you Rs. 7,100 by 
the date fixed, we shall be liable to pay the whole 
of the amount of Rs, 9,091-0-3, and we shall pay you 


compound interest at 10 annas per cent. per mensem on 
this amount from the date of the bond,” 


It is urged, on bebalf of the appellants, 
by Mr. Bobde in an ingenious argument 
that sucha bond is a single bond, and 
being a single bond either Art. 66 or Art. 
67 applies, and those articles being specific 
and together exhaustive, exclude the ap- 
plication of the general Art. 80. It is said 
thatthe article applicable to this case is 
Art. 67, for here no date is lixed for pay- 
ment. Ifthat be so, the starting point 
for limitation is the date of the execution 
of the bond, that is to say, January 22, 
1930, and, therefore, the suit is time-barred. 
In our opinion, that argument fails unless 
this bond is a single bond. Further we 
observe that we are not to be taken as 
deciding that in this bond any date is 
fixed for payment. That is another point 
which does not arise in view of the conclu- 
sions we have arrived at as to be kind of 
bond here in question. : 

Bonds can be divided into two classes, 
single and double, or unconditional and 
conditional. The learned authors in Hals- 
bury’s Laws of England, Volume III 
(Hailsham edition), at page 92, BArt. 163, 
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state the matter as follows: f f 
“The ordinary form of bond now in use is one 
accompanied bya condition in the nature of a 
defeasance, the performance ofthe condition general- 
ly being secured by a penalty. This form of bond is 
called a doubleor conditional bond and consists of two 
parts ‘first, the obligation, and secondly, the condition, 
the condition which may be contained in the same 
or another instrument, or may be indorsed on the 
back, specifies the real agreement between the 
parties—that isto say, the money to be paid or acts 
or duties to be performed or observed, the payment, 
performance, or observance of which is intendedto be 
secured by the bond—and provides that on due 
performance of the condition the bond shall be 


void.” 
In a foot-note there is a reference to an 


ə Mauleverer v. Hawaxby (1) decided 
ie as 1670 which laid down that the 
omission of words providing that the obli- 
gation shall be void does not, affect the 
validity of the condition. | 

In our opinion,on 4 true construction 
of the bond in this case, it provided that, 
if on or befcre May 23, 1930, the person 
under cbligation should pay Rs. 7,000, then 
the bond would become void, that is to say, 
no further sum was due to, and no further 
remedy remained in the creditor. That 
being so, this is not, in our opinion, a 
single bond, and either Art. 68 or Art. t0 
applies. Article 68 provides that on a 
bond subjectto a condition it is three 
years frcm the time when the conditicn 
is broken, and Art. 80 provides that in the 
case of a bond not therein expressly prce 
vided for itis three years Sie the time 

e bond becomes payable. 
we a opinion, before May 23, 1930, the 
holder of the bond could not have sued 
upon it; for, in our: view, the true nature 
of the agreement between the parties was 
that the debtor was given time until May 
23, 1930, to pay; if he then paid Rs. 7,000, 
he need pay no more; if he failed to pay 
Rs. 7,000 by then, he would bave to pay 
the whole, that is to say, Rs. 9,091-0-3, On 
that view we are of the opinicn that whe- 
ther Art. 68 or Art. t0 applies, ths date 
when limitation begins is May 24, 1930. 

The learned Counsel for the appellants 
raised a further objection on the ground 
that the learned trial Judge, after having 
held that the agreement to pay the whole 
amount of Rs. 9,091-0:3 was penal, has yet 
refused relief against the penalty and has 
given a decree for the Rs. 9,091-0-3. In our 
opinion, however, that point fails because 
what the learned Judge saysis not that 
the Rs. 9,091-0-3 was penal but that the 
provision for Rs. 9,091-0-3 eg Sorou 
i est at 10 annas per cent. per mon 
my 60) 2 Saund 78; 85 E. R. 748. 
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from the date of the bond on failure to’ 
pay Ks..,0U0 by the date fixed was penal. 
Seeing that the learned Judge only gave a 
decree for Rs. 9,091-0-3 allowing nothing. 
whatever for interest, compound or other-, 
wise, we Certainly cannot see that the de- 
fendants have anything to complain about. 
On this point also the appeal fails. 

We, tnerefore, arrive at the same con- 
clusion as the learned trial Judge, though, 
for different reasons, and the result is that 
the appeal is dismissed with costs. 

D. Appeal dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 31 of 1937) 
May 25, 1937 
BAGULESY AND Suaw, JJ. 
S. R. M.S. SUBRAMANIAN CHETIrYAR 
—APPELLANT 
versus 
V. K. SHIVALKER AND OTHERS— 
. RESPONDENTS 

Mortgage—Right to sue—Benamidar— Mortgagee, 
named in deed, if can sue even if he is benamidar— 
Practice—Power of Court—Court, if can dismiss suit 
with liberty to bring fresh one. 

A mortgage in the ordinary way is executed by a 
mortgagor ia favour of a mortgagee. The mort- 
gagee may be the person who advances the money 
or he may be advancing funds belonging to some 
other person who allows the mortgagea named in 
the document tohold himself out asthe true mort- 
gagee, t. e., he is a benamidar. The person who has 
aright to sue on the mortgage is the mortgagee 
named in the mortgage whether the funds used were 
his own or of some other person. : 

[Case-law referred to.] 

Where the Court dismisses the suit with liberty 
to bring a fresh suit, the order is manifestly wrong 
as the power of the Court ceases upon the dismissal, 
Courts have no power to dismiss a suit with liberty 
to bring afresh one, Fateh Singh v. Jagannath 
Bakhsh Singh (1), followed, 


F.C. A. from the decree of the District 
Court, Meiktila, dated January 21, 1937. 

Messrs, E. Hay and B, K. B. Naidu, for 
the Appellant. 

Messrs. Aryangar, Clark and H. Myo Kin, 
for the Respondents. 


Baguley, J.—This appeal arises out of a 
mortgage suit. The proceedings began 
with a slraightforward plaint in which the 
plaintiff is described as “S. R. M.S. Sub- 
ramanian Chettiar, son of Ramaswami 
Chettiar ....aged 49 and residing at 
Nemathanpatti, Ramnad District.” Obvi- 
ously the plaintiff is an ‘individual. The 
defendants were Shivalker and B. O. 
Chetty, who were mortgagors, and R. M. N. 
Nagappa Chettiar who was impleaded ‘as - 
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a puisne mortgagee of some of the proper- 
ties mortgaged. Defendants Nos. 1 and 2 
filed a joint written statement in which 
they admitted the »ortgage but pleaded 
that it had been settled and they were not 
liable to pay anything at all. They raised 
a subsidiary point with regard to the mort- 
gaged propeities saying that the proper- 
ties were partnership properties and that 
the partnership had been dissolved, defen- 
dant No 1 taking over all liabilities to 
the knowledge of the plaintiff. Defendant 
No. 3, however, filed a written statement in 
which he denies almost everything in the 
plaint. He states that the suit mortgage 
was executed in favour of the firm of 8. R. 

. S. and not in favour of Subramanian 
personally. He states that the plaintiff's 
agent was not authorized to institute the 
suit on behalf of the firm and that the suit 
was noti maintainable by the plaintiff., He 

. also raises other pleas with which it is not 
necessary now to deal, 

It may be mentioned at this stage that 
the mortgage itself is stated to have been 
entered into between Shivalker, B. C. 
Ohetiy and “S. R. M. S. Subramanian 
Chettiar, son of Ramaswami Chettiar now 
rasidiag at Meiktila and employed as 
money-lender, hereinafter called mortgagee.” 
It was the duty of the Court to interpret 
the document when it was in perfectly 
clear language and 1 do not quite under- 

stand why the learned Judge did not deal 
with the question of who was the mortgagee 
immediately. A good deal of subsequent 
onfusion has arisen from the continuous 
reument as tothe question of in whose 
avour’ the mortgage was. In a mort- 
.ge document there must be a mortgagor 
damortgegee and the martgagee 1s the 
son who can sue on the mortgage. After 
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ed “to avoid the contentions of the other 
defendants,” the idea being that she had 
been the partner of Subramanian Chettyar 
in the 8. R. M. S. firm. The firm, however, 
had been dissolved before the filing of the 
suit and P. 8. V. Alamelu Achi had made 
over her interest in the firm in considera- 
tion of a payment by the plaintiff. 


Defendants Nos. 1 and 2 objected to the 
addition of P. S. V. Alamelu Achi as they 
said that they knew nothing about her and 
that the mortgage was a transaction between 
defendants Nos. 1 and 2 and the plaintiff. 
They stated that they knew nothing about 
the plaintiff having any partner or the 
mortgage having been given to the partner- 
ship. Defendant No. 3 filed an objection. 
Tke grounds of. his objection are somewhat 
difficult to understand. Alamelu Achi had 
been brought on the record because of his 
objection. Having caused her to be brought 
on the record, he objected to her remain- 
ing there. It strikes me as an objection 
made merely for the sake of objecting. 
Arguments were heard with regard to the 
amendment of the plaint and on Septem- 
ber 14, there is an order passed in the 
diary : 

“Mr. Ghose definitely states that the mortgage 
was executed in favour of the plaintiff personally 
and not in favour of the firm.” 

The Judge went on to say that if that 
had been the case, there was no object for 
him to add Alamelu Achi as a party, so 
his application to join her was dismissed 
without costs. The order goes on to say: 

“put since defendant No.3 alleges that the mort- 
gage was in favour of the firm, Alamelu Achi who 
is or was a partner will be added as a party at 
defendant No. 3's instance so as to ensure finality 
of litigation,” 4 
and summons was ordered to issue to her 
at defendant No. 3’s expense, which ap- 
pears to be a somewhat strange way of 
giving effect to defendant No. 3's conten- 
tion that she ought not to be made a party. 
Next day, however, an applicaticn was filed 
by the plaintifs agent, in which after 
referring to the Counsel’s statement that 
the mortgage was executed in favour of 
S. R. N. 5. Subramanian personally, he says 
that on going through the account books 
‘recently arrived from Madras he discover- 

d that the partnership between 5. R. M. 
Ë Subramanian and Alamelu Achi began 
9. fore me execution of the mortgage deed 
be the position would appear to be that 
an geg though executed in favour of 
the “AS. Subramanian was a deed eze- 
B. a \ring and, therefore, for and on be- 
halt of partnership. This seems to mea 


|| 
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cfly to be a non sequitur. The petition 
6es on to say thatthe plaintiff still main- 
tains that the deed was in favour of S. R. 
M. S. Subramanian Chettyar and that as 
the partnership ceased to exist before the 
institution of the suit, the plaintiff is en- 
titled to maintain the suit in his own 
name and the addition of defendant No. 4 
as a party to the said will, fully meet the 
contention of defendant No. 3. It was 
asked that the position might be kept 
on the record as an “elucidation of the 
statement made by the plaintiff's Counsel.” 
Notice of this strange petition was issu- 
ed to the other parties and on October 16, 
an endorsement upon it was made by the 
Judge: “Mr, Guha for Mr. Ghose for 
plaintiff states definitely now that the 
mortgage was in favour of the firm”. After 
hearing Advocates on October 19, the learn- 
ed Judge noted that inasmuch asthe ap- 
plication was not one to amend the plaint, 
he saw no reason why it should not be 
accepted for what it was worth and filed 
in the proceedings. He, however, altered 
his order that Alamelu Achi should be 
summoned at the expense of defendant 
No. 3 and directed the plaintiff to pay for 
the summons. The next date upon which 
anything important occurred was on Decem- 
ber 1s. On this date a petition was filed 
by the plaintiff in which he refers to the 
objections raised and applied to be allowed 
to amend the plaint once again to bring 
out the fact that the plaintiff was a simple 
mortgagee on behalf of the 5. R. M. S. 
Firm, consisting of two partners, namely. 
the plaintif and defendant No. 4. It goes 
‘on to say that : 


“Defendant No. 


, 4 having no present right 
interest in the sub h E plain. 


r ject-matter of the suit, the plain- 
tiff alone and the plaintiff being also the Dera in 
whose favour the exhibit mortgage deed wag oxe- 
cuted, has got the right to bring this suit.” 


The proposed amended plaint was also 
filed embodying this alteration, and of 
course objections were filed by the defen- 
dants. Defendants Nos. 1 and 2 objected 
saying that the plaintiff had brought a new 
oe gmt inconsistent with the cage made 
u i i i 
ae im in his previous Plaints in 

“in the proposed second amended Plaint that th 

8 
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filed a much longer objection full of argu- 
ment and difficult to understand. It is quite 
clear that defendant No. 3's Advocate failed 
to understand the position entirely and his 
long petition of eleven paragraphs appears 
to tead nowhere except to suggest that 
the proposed amandmant was bad in law 
under rr. 17 and 16 of O. VI and 
0. XXX, Civil Procedure Code. 
Section 45, Contract Act, and various 
other provisions of law, and _ the 
type of that petition may ba gauged from 
para 9: 

“That the amendment sought by the plaintiff, as 
will be seen from the diary, was a wild goose chase 
to recover from an irreparable or gxpensive mis- 
take sought by the plaintiff by his false versions to 
maintain the suit as its consequence will be injurious 
to him as not being amenable to amendment.” 

After objections had been filed Advo- 
cates were heard and an order was passed. 
The point, for which so far as I can, see 
orders were required, was whether the 
plaintiffs should be allowed to amend his 
plaint or not. If amendment were allow- 
ed, fresh written statements should have 
been called for if the defendants wished 
to file them. If the amendment was not 
allowed, then the case would have to pro 
ceed on the pleadings as they existed: 
that would be on the second amended 
plaint. The order passed, however, was 
on quite different lines. After giving the 
history of the case, there appears the 
following passage: 

“The matter when boiled down comes to this 
In the original plaint the plaintiff states that tl 
mortgage was executed in his favour personally .. 

the plaintiff now says that the mortgage 
executed in favour of the firm and that he 
wants to sue the defendants as the sole surviv 


partner of the firm as the partnership b 
and Alamelu has been dissolved." teins: 


This is not a coriect statement of 
facts. In each one of the plaints 
proposed plaints, the plaintiff is dese 
asa man, as he is described as the 
Ramaswany Ohettyar, a Hindu o 
Natukottal Chettyar caste. A firm 
have no father and no caste; sog 


the plaintiff throughout is descr. 
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costs on the uncontested scale with liberty 
to the plaintiff to file a fresh suit. It is 
against the decree drawn up on this order 
that the present appeal has been filed and 
ecross-objections have been filed by defend- 
ants Nos. 1, 2 and 3, asking that they be 
given full costs instead of costs on the un- 
contested scale which is ail that was 
allowed by the trial Court. The order, as 
it stands, is manifestly wrong. Courts have 
no power to dismiss a suit with liberty 
to bring a fresh one: Fateh Singh v Jagan- 
nath Baksh Singh (1). This was a case in 
which the Court had dismissed the suit 
giving the parties “liberty to file a fresh 
suit for possession.” When a fresh suit 
was filed, it was contended on behalf of 
the plaintiff that expressing himself in the 
way he did, the Judge was purporting to act 
under O. XXIL. The Court of the Judicial 
Oommissioner rejected the contention, and 
on appeal to the Privy Council, their Lcrd- 
ships agreed with the finding of the Judicial 
Commissioners : . 

“There was no application for leave to withdraw 
the suit, por was it withdrawn; it was dismissed, 
and the power of the learned Judge ceased upon 
thie dismissal. It may have been unfortunate for 
the plaintifisthat tho lesrned Judge thought that he. 
hada power which he did not possess." 

The order has, therefure, obviously to be 
altered. The question is the way in which 
it should be altered. Tnere can be no 
doubt that the plaintiff has been led astray 
by his legal advisers. It is clear from the 
internal evidence that the plaintiff per- 
sonally has been consulting with one 
lawyer in Madras, his agent has been con- 
sulting with another lawyer, Mr. Ghose, in 
Meiktila and the particular admission 
which was recorded and has been used 
against him was by Mr. Guha on behalf 
of Mr. Ghose. It also seems clear to me 
that the words used were used without 
their proper connotation being understood, 
To say that a mortgage is executed in 
favour of somebody is a slipshod made of 
expression which has a somewhat doubt- 
ful meaning. A mortgage in the ordinary 
way is executed by a mortgagor in fayour 
of a mortgagee. The mortgagee may be 
the person who advances the money or he 
may be“ advancing funds belonging to 
some other person who allows the mori- 
Sagee named in the document to hold 
himself out as the true mortgagee, 2. e. he 


isa benamidar. The person who has a 

(1) 47 A 158; 91 Ind, Cas. 280; AIR 1925 P Oo 
55; 52 TA 10); 270 © 334; 48M LJ 64,5 20W N 
25, 12 OL J 417; LR6 A(POC) 50; 27 Bom. L R 
725; 290 W N 7495 23 ALJ 739; 22 LW 58 
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right to sue on the mortgage is the mort- 
gagee named in the mortgage whether the 
funds used were his own or of some other 
person. Mr. Hay began his argument by 
ecntending at some lengih that a benami- 
dar can sue on a deed execnted in his 
favour even thouga the money advanced 
is not his own, and it was unfortunate 
that he spent so much time in doing so, 
because the Advocate for the respondents 
agreed that this was the case. There is 
no reported ruling of this Oourt on the 
point, but it is clear beyond all doubt; 
vide Gur Narayan v. Sheo Lal Singh (2), 
Parmeshwar Dat v. Anardan Dat) (3), 
Narayan Keshav v. Kaji Ghulam Mohidin 
(4), Sachitananda Mohapatra v. Baloram 
Gorain (5) and Singa Pillai v. Govinda 
Reddy (6). Had these cases been known 
and understood in the trial Court, [ have 
no doubt, all this confusion would not have 
arisen. A further confusion was caused by 
reference to Perchiappa Chetlyar v. Mani- 
yandi Servat (7) and K. S. A. V. Chettiar 
Firm v. Mahmoo (8). These arə really not 
very much to the point. In the first case, 
the wording of the promissory note began: 
“The promissory note written and given in fy 


of Maniandy Servai .....by Ramanatha bi 
of P. R.M. P. R. Perichiappa Opt ryan con 


sum of rupees eleven thousand ff 
demand, either to you or your 
and the note is signed 
Ramanathan Chetiyay* In this case it 


was held that the Bódy of the promissor 

note showed thah” it was given on A ak 
and not by a fyf}. The basis of this deci- 
sion, I take At, is that Ramanathan Chet- 
tyar described himself as the son of some- 
body_and/went on to say: ‘L promise to 
pay. On the other hand in K. S. A. V. 
Chettiar Firm v. Mahmoo (8), the promissory 
note was signed by two persons in favour 
of ‘K. S. A. V. Ramiah Raja’, and it was 
held, giving effect to the ordinary custom of 
Chettyar firms that this must mean that the 
promise to pay was given to the K. S. A. V. 
Firm and not to Ramiah Rajah personally. 


(2) 461 Al, 49 Ind. Cas. 1; A IR 1918 PO 140; 
46 0 566; 17 A L J 66, 36 ML J 68; 9 L W 335,93 
OWN 521;1UP UR (PO) 1; 12 Bur. L T 122 


promise to payon 
rder “, 


‘P. R. M. P. R. 


a 37 A 113; 26 Ind. Oas. 507; A I R 1915 All. 10; 
13A LJ2Ł 

(4) 49 B 832; 91 Ind, Oas, 353; A I R 1926 Bom. 115: 
27 Bom. L R 1240. ; i 

(5) 24 O 644. 

(6) 41 M 435, 43 Ind. Oas. 905; A TR 1918 Mad. 
407; 8 L W 208; (1918) M W N 567; 24 M LT 905. 

(7) 10 R 257; 139 Ind Oas. 460; A IR 1932 Rang, 
97; Ind. Rul. (1932) Rang, 194. 3 

(5) 13 R 87; 155 Ind, Cas. 935; A I R1935 


81; 7 R Rang 364. Rang. 
















468 


In the Present case, it is quite clear that 
the plaintiff throughout described himself 
as aman. Throughout he gave his father's 
name, his caste and his age, so obviously, 
the plaintif is a man and not afirm. In 
the mortgage deed sued upon, the mort- 
Sagee is described as “S. R. M. S. Subra- 
manian Ohettiar, son of Ramaswami 
Ohettiar now residing at Meiktila and 
employed as money-lender”. A firm has 
no father and cannot be described as 
residing anywhere, nor is it customary in 
the English language to refer to a firm as 
employed. This mortgagee is a man. On 
tte authority of the law admitted by both 
sides, from whichever source the money 
might have come, the person named in the 
mortgage deed as mortgagee can sue and 
I regard these admissions of the mortgage 
having been in favour of the firm as being 
no more than saying that the money 
advanced was the firm’s money, but as 
has been pointed out, it is quite imma- 
terial whose money it was that was ad- 
vanced. The prcposed amended plaint 
of December 18, introduces a new de- 
fendant really for the benefit of the 
War, defendants for any decree passed on 
the mortgage, Will bind her and if a decree 
is given in fave of Subramanian Chettyar, 
the defendants Wh! € 
tance. I would, therefore, set aside the 
decree of the trial Court dismissing the 
suit and remand thé case to the trial 
Court for disposal on its\merits, the plaint 
dated December 18, 1936, Weing the basis 
of the suit: but if he wishes to amend 
that plaint by one more artistically drafted, 
he may apply for leave to do. so. The 
defendants will of course have liberty to 
tile written statements in -reply to that 
plaint. In view of this order the cross- 
objections must necessarily fail. 

There remains the question of costs of 
this appeal. In fact the learned Judge 
dismissed the suit on a preliminary point 
because he held that the plaintiff could 
not sue. The remand is, therefore, one 
under O. XLI, r. 23, and the appellant will 
be entitled to a refund of the stamp on 
the memorandum of appeal. So far as the 
costs of this appeal are concerned, l con- 
sider that they are unnecessary costs 
entirely due to the factious opposition of 
defendant No. 3. It makes no difference to 
him who is the plaintiff. If the morigage 
is good and has not been settled as alleged 
by the present defendants Nos. 1 and 2, the 
defendants have got to lose whoever the 
plaintiff is. On the other hand, the plaint- 
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iff is to blame, because instead of sta: 
up to the objection raised by defeé: 
No. 3, he tried to twist and turn to 
everything. It would have been bette: | 
he taken his stand on his original} | 
and gone to trial. Both these partie. , 
to blame for unnecessary costs. De ' 
ants.Nos. 1 and 2 on the other hand p: | 
a Straightforward defence. They adm . 
the mortgage and pleaded that it 
been settled and they have been dra ‘ 
to this Court at the instance -of the! | 
parties. I would, therefore, direct thi | 
plaintiff and defendant No. 3 do pay | 
costs of this appeal in any event. | 
regards defendants Nos. 1 and % I ¥. : 
fix their Advocate’s fee at ten gold me 
and wculd direct that if the mort 
suit in the event is successful, their | 
of this appeal should be borne by dei 
ant No. 3. On the other hand, if the1 | 
gage suit is unsuccessful, their costs wi | 
borne by the plaintiff. So far as di : 
dant No. 4 is concerned, she has take: , 
active part in this appeal. She has gene | 
supported the plaintiff and I would pasi | 
order as to her costs. The cross-objec} 
are dismissed without costs. 

Shaw, J.—I agree. 

D. 
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There must be some unmistakable declaratic | 
the decree-holder’s intention to execute the de | 
before an attachment before judgment can be : 
an attachment in execution of the decree, Nod , 
in ordinary cases such an election or declarati. ; 
intention would be made by presenting an exec! 
application. But itis not necessary that in € 
case without exception it should be done in , 
manner and in no other. If intention to executi | 
be inferred from other circumstances, it is suffic | 
Meyappa Chettiar v. Chidambaram Chettiar ' 
Arunachalam Chetty v. Periyaswami Servat (3) 
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Konchadu Dalayya v. Malla Sundara Narayana (4), 
followed. [p. 472, col. 2; p. 478, col. 1-]' 

Attachment actually made after judgment cannot 
be deemed in law to be made before judgment 
simply because it happens that the application for 
such attachment was made before the judgment was 
actually passed. The legaleffect of attachment comes 
into being only when the attachment is actually 
made, and its nature ig defined also by the time 
sap it is made and not when itisordered. [p. 474, 
col. 1. 

The provisions of O. V, r. 19, Civil Procedure Code, 
will apply to all cases in which return of the summons 
is made under r. 17, O. V. Rule i7 provides for 


affixture both when the defendant refuses to accept - 


service and also when he cannot be found, and r. 19 
provides that where a summons is returned under 
r. 17, the Court shall either declare that the sum- 
mons has been duly served or order such service as it 
thinks fit. Unless there is declaration by the Court 
that the service made under O. V, r.17, is sufficient 
as required by the provisions of O. V, x. 19, Civil 
Procedure Code, any order passed by the Court in 
the absence of the judgment-debtor will not constitute 
res judicata. It is obvious that the principle of 
_ constructive res judicata cannot be applied unless 
the party against whomit is sought to be applied has 
had notice of the proceeding in which the order 
relied upon as res judicata was passed. Azagappa 
ay v. Ramanathan Chettiar (1), followed. [p. 471, 
col, 

' ©. A. against the order of the Sub- 
Judge, Ramnad, dated March 17, 1931, and 
February 8, 1932. 

Messrs. B. Sitaramarao, R. Gopalaswami 
Ayyangar and R. Ramamurthy Iyer, for the 
Appellant. 

Mesars. S. Srinivasa Iyengar, R. Kesava 
Ayyangar and C. S. Ramarao Sahib, for the 
Respondents, 

Pandrang Row, J —These appeals arise 
out of certain execution proceedings in the 
Court of the Subordinate Judge of Ramnad 
at Madura, namely E. P. No. 104 of 1923, 
E. A. No. 436 of 1929 and E. P. No. 42 of 
1931. The substantial petition was H. P. 
No. 104 of 1928 in which Veerappa Chettiar 
and his four minor brothers were the 
petitioners and they sought as attaching 
decree-holders in O. 8. No. 330 of 1911 to 
execute the decree in O. S. No. 153 of 1910. 
Execution Appeal No. 436 of 1929 was for 
rateable distribution by the same petitioners 
and it was heard along with E. P. No. 104 
of 19:8 and both were disposed of by 
one and the same order. The learned 
Subordinate Judge found thatthe decree- 
holder in O. S. No. 153 of 1910 who was 
the judgment-debtor in O. S. No. 330 of 
1911 was barred or estopped from setting 
up the plea that the execution of the 
decree in O. S. No, 330 of 1911 was barred 
by limitation. Though as a matter of fact 
he found that the decree was barred by 
limitation, he found, however, that in the 
absence of an application to execute the 
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decree in O. 8. No. 330 of 1911, E. P. No. 104 
of 1928 was not maintainable except to 
the extent of the costs allowed in Appeal 
No. 26 of 1918 cn the file of the High 
Court in favour of the petitioners and the 
costs of execution in respect of those costs. 
In substance, therefore, E. P. No. 104 of 
1928 ended against the petitioners. The 


` other application E. A. No. 436 of 1929 shared 


the same fate. Execution Appeal No. 42 of 
1931 was an application put in after the 
disposal of the other two petitions and it 
was for liberty to execute the decree in 
O. S. No. 153 of 1910, and it proceeded on 
the basis that E. P. No. 104 of 1928 had not 
been dismissed and was still pending. 
That petition which was heard by a differ- 
ent Subordinate Judge was also dis- 
missed though the principal findings by 
the learned Judge were in favour of the 
petitioners. He held that, though E. P. 
No. 104 of 1923 must be deemed to have 
been dismissed on March 17, 1931, never- 
theless liberty, if necessary, could be given 
to execute the decree in O. 8. No. 153 of 
1910, and that the decree-holder in that suit 
was barred by res judicata from pleading 
that the execution of the other decree 
was barred by limitation. The Judge 
further found that liberty to execute the 
decree was really unnecessary, and he 
declined to give such liberty because it was 
unnecessary. 


Givil Miscellaneo:s Appeal No. 344 
of 1931 is the appeal by Rama- 
nadban Qhettiar the legal represent- 


ative of the judgment-debtor in O. S. No, 
330 of 1911, and ae Eee „are 
Veerappa Chettiar an is four minor 
a TEA In O0. M.A. No. 394 of 1932 the 
parties are arrayed similarly, and that is 
an appezl from the order in E. P. No. 42 
of 1931, whereas C. M. A. No. 344 of 1931 is 
an appeal from the order in E. P. No. 104 
of 1928. The remaining O. M. A. No. 234 
of 1932 is from the order of the Subordi- 
nate Judge in E. P. No. 104 of 1928 dated 
February 8, 1932, to the effect that the | 
petition had already been dismissed on 
Mureo 17, 1931. For the purpose of con- 
venience the appellant in C. M. A. No. 344 
of 1931 and O. M. A. No. 394 of 1932 will be 
referred to as the appellant, and Veerappa 
Chettiar and his brothers who are tne respon- 
dents in these appeals ind the appetlantsin 
O. M. A. No. 23: of 1932 will be referred to 
as the respondents. 

About the facts there is no dispute and 
the facts consist mainly of the proceedings 
in Court. The respondent’s father was the 
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assignee of a major portion of the decree 
in O. S. No. 330 of 1911. He died some- 
time in 1924 and the respondents came on 
record thereafter. Toe suit O. S. No. 330 of 
1911 was instituted cn foot of a mortgage, 
and the preliminary decree therein was 
made on December 7, 1912. Even in that 
decree the personal liability of the principal 
defendant who is the father of the appel- 
lant is declared. The final decree was 
dated February 5, 1915, and instead of 
that decree itself embodying a conditicnal 
decree personally against the mortgagor 
forthe balance due after sale it merely 
provided that the plaintiff be at liberty to 
apply for a personal decree for the amount 
of such balance. It was sometime after 
this final decree that the respondent’s 
father got the assignment of a portion of 
the decree in the other suit. He applied 
in 1923 in E. A. No. 151 of 1923 as assignee 
decree-holder for a personal decree against 
the assets of the appellant's father. That 
application was made on April 11, 1923, 
and a personal decree was actually passed 
on August 11, 1923. On July 26, 1923, 
while this application was pending, another 
application, namely E A. No. 174 of 1923, 
for attachment of the decree in O. 8. No.: 
153 of 1910 was put in. On this petition 
attachment and notice were ordered on 
July 30, 1928. The notice of attachment 
was actually signed on August 14, 1923, 
that is to say, three days after the personal 
decree had been passed, and it appears, 
to have been received by the Court to 
which it was issued on August 17, 1923, 
and the attachment was made absolute 
on October 10, 1923. It may be mentioned 
in this connection that after 1925 the Gourt 
to which the notice was issued ceased to 
exist and the jurisdiction of that Oourt 
became vested in the Court which issued 
the notice. The personal decree in ques- 
tion was for a sum of about three 
lakhs and a quarter with interest. Appar- 
ently. the only means of executing this 
personal decree wrs by proceeding in exe- 
euticn of the decree attached, i. e, the 
decree in O 5. N^. 153 of 1910. Execution 
of that decree, however, had been stayed 
by the High Court in connection with 


the appeals preferred by various parties 
thereto. 


The appeals which were filed in 1918 
and 1919 were disposed of only on April 26, 
1928. In some of those appeals the res- 
pondent's father and after his death the 
respondents themselves were impleaded at 
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their own request and the aaa y 
prosecuted to their conclusion. It 1 
apparently because that decree was'pe || 
ing in appeal and had been stayed t |! 
no steps were taken to execute the dec 
in O. S. No. 330 of 1911. Tne appell; 
decree of the High Court in these appe | 
though dated April 26, 1928, allowed, ti ; 
till September 2, 1928, for payment, a f 
the present E. P. No. 10f of 1928 w | 
presented the very next day, that is tos! | 
September 3, 1928. In fact the numerd 
proceedings clearly show that the resp¢ 
dents’ father and the respondents aone 
after their father’s death were taking stl 
-after step for the purpose of realizing t 
fruits of the decree obtained against ti 
appellant's father. There was no lack 
diligence on their part so far as can | 
seen. Sometime after E. P. No. 104 off 19! 
was presented: exactly seven days afte | 

wards, another application was presente, ||! 
namely E. P.No. 252 of 1928. On| th 
petition nctice was ordered and attac: 
ment was ordered later 

















on, the noti 
having been refused and, therefore, affixel 
Ultimately that petition itself was dismiss¢ 
as a result of the judgment of the F 


| 
tthe Hig || 
Court in certain revision petition again 
| 
I 





| 
an order for rateable distribution: | 
is necessary to refer to this petitic 
because the order on this petitia 
dated October 8, 1928, directing attacl 
ment is relied upon by the respondeni 
as an order which bars the appellan. 
from pleading that the execution ofi th | 
decree in O. 8. No. 330 of 1911 is barred b : 
limitation. 8 { | 


eS 


| | 

The preliminary point for decision i i, 
these appeals is whether this order date; 
October 8, 1928, constitutes res judicat: | 
and thereby debars the appellant fror 
pleading that the execution of the deere: | 
in O. S. No. 330 of 1911 is barred: bj | 
limitation. No doubt that order was passei, 
on an application to execute the decre 


° . . | A 
and if notice had been served in person oi 


the judgment-debtor and he hat failed ti; 
appeal to object to the execution being 
allowed on the ground that the executior 
is barred by limitation, his failure to di 
so coupled with the order for attachment 
would constitute a bar in any later pro: 
ceeding. In this particular case, however, ||] 
there was no personal service nor was there 
any declaration by the Court that there | 
was sufficient service. This question wan 1 | 
considered by a Bench of this Court in 
Agagappa Chetti v. Ramanathan Chettia | 
| 


na 
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(1) and it was held therein that unless there 
is declaration by the Court that the service 
made under O. V, r. 17, is sufficient as re- 
quired by the provisions of O. V, r. 19, Civil 
Procedure Code, any order passed by the 
Court in the absence of the judgment- 
debtor will not constitute res judicata. 
It is obvious that the Principle of con- 
structive res judicata cannot be applied 
unless the party against whom it is sought 
to be applied has had notice of the pro- 
ceeding in which the order relied upon 
as res judicata was passed. In this 
particular case there was no such notice 
Personally served and the notice was affixed 
on the ground that it had been refused. 
No doubtin Azagappa Chetti v, Ramanathan 
Chettiar (1) affixture was made by the 
reason of the reported absence of the defend- 
ant from his house, and a distinction has been 
sought to be drawn by the learned Sub- 
ordinate Judge who disposed of E. P. 
No. 42 of 1931 between the case and the 
Present case on this ground, namely that 
whereas in the former case the affixture was 
by reason of the absence, in the present case 
the affixture was by reason of refusal : it is 
on account of this distinction that the learn- 
ed Subordinate Judge did not follow the 
decision in Azagappa Chetti v. Ramanathan 
Chettiar (1). 

It is, however, ‘clear that the provisions 
of O. V, r. 19, which were relied upon in 
Azagappa Chetti v. Ramanathan Chettiar 
(1) would apply to all cases in which 
return of the summons is made under 
r. 17,0. V. Rule 17 provides for affixture 
both when the defendant refuses to accept 
service and also when he cannot be found, 
and r. 19 provides that where a summons 
is returned under r. 17, the Court shall 
either declare that the summons has been 
duly served or order such service as it 
thinks fit. This has not been done in this 
case, and there is thus no real distinction 
between the present case and the case 
reported in Azagappa Chetti v. Ramanathan 
Chettiar (1). Another point may also be 
mentioned in this connection. The order 
relied npon as constituting res judicata 
was madę ona petition presented subse- 
quent to the present petition, and the 
principle of res judicata can hardly be 
applied with propriety to orders passed in 
subsequent proceedings. It would, there- 
fore, follow that the plea ofres judicata is 
really without substance, and that there 

(L) 64M L J 629; 147 Ind. Oas. 1242; A I R 1933 


Mad. 466; (1933) MW N 478: 37 L W 662; 6 RM 
24, 
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is no barin the way of the appellant by 
reasons of the order in question which 
prevents him from objecting to the execu- 
tion of the decree in O. S. No. 330 of 1911 
on the score of limitation. The further 
question that arises is whether E. P. No. 104 
of 1928 is maintainable. It is conceded, 
and the point is indeed abundantly clear, 
that if the attachment which was made 
absolute on October 10, 1923, was an attach- 
ment in execution of the decree in O. S. 
No. 330 of 1911 or must be deemed to ba 
such an attachment, there can beno bar 
of limitation against the execution of the 
decree. In the case of attachments in exe- 
cution of a decree when the attachment is of 
another, the provisions of O. XXI, r. 53, sub- 
T. (3), Oivil Procedure Code, clearly show 
that the holder of the decree suught to be 
executed can always proceed to execute 
the attached decree just as the holder of 
that decree. 

It is desirable to state as far as possible 
in the words of the Code what the result 
of an attachment of a decree in execution 
is: Where the property to be attached is 
a decree for payment of money, as in this 
case, the attachment shall be made if the 
decres sought to be attached was one 
passed by another Oourt by the igsue of a 
notice by the Court which passed the 
decree sought to be executed requesting 
the other Court to stay the execution of 
its decree unless and until the Court which 
passed the decree sought to be executed 
cancels the notice, or the holder of the 
decree sought to be executed or his judg- 
ment-debtor applies to the Court receiving 
such notice to execute its own decree. 
Subzr.2 and 3 of O. XXI, r. 53, define 
the rights of the attaching decree-holder. 
Sub-r. 2 states that on the appli- 
cation of the creditor who has at- 
tached the decree or his judgment-debtor, 
the Oourt shall proceed to execute the 
attached decree and apply the net proceeds 
in satisfaction of the decree sought to’ be 
executed. Sub-r. 3 provides that the holder 
of a decree sought to be executed by the 
attachment of another decree shall be 
deemedto be the representative of the 
holder of the attached decree and to be 
entitled to execute such attached decree in 
any manner lawful for the holder thereof, 
It is not denied that the attached decree in 
the present case is one the execution of 
which is not barred by limitation. 

In fact the decree to be executed in 
O. S. No. 153 of 1910 is the appellate decree 
dated April 26, 1928, and the application 
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E. P. No. 104 of 1928 is certainly not barred 
by limitation. The real objection is, not 
that fhe execution cf the decree in O.S. 
No. 153 of 1910 is barred by limitation, but 
that the respondents are not entitled to 
execute their own decree by merely filing an 
application to execute the attached decree. 
In other words if is contended that in the 
absence ofa separate execution application 
for executicn of their own decree in O. 8S. 
No. 330 of 1911 they have no locus standi 
to apply for execution cf the attached 
decree, and further, that even assuming that 
the applicalion to execute the attached 
decree can be deemed to be an application 
to execute their own decree, such an appli- 
cation to execute their own decree is 
barred by limitation as it was presented 
more than three years after the date of 
the decree, no proceedings in execution 
having been taken in the interval. The 
contention of the appellant rests on the 
assumption that the attachment of the 
decree in O. S. No. 153 of 1210 which was 
made absolute on October 10, 1923, was an 
attachment before judgment, aud it is con- 
tended that an attachment before judgment 
does not become an attachment in execution 
“ unless there is a subsequent application, i. e. 
after the attachment and after judgment, to 
execute. The contention that there must 
be an application toexecute the decree, be- 
fore an attachment before judgment can 
become an attachment in execution derives 
considerable support from the Full Bench 
decision in Meyyappa Chettiar v. Chidam- 
baram. Chettiar (2). 

Though it would appear from ceritain 
observations of Sir John Wallis, C. J. in 
Arunachalam Chetty v. Periyaswami S2rvai 
(3), another Full Bench case, that he was 
at first disposed to think that an aitachment 
before judgment might be regarded as an 
attachment in execution of a decrece in 
view of the fact that attachment is always 
the first step in execution and because in 
exceptional cases such a stepis allowed tu 
be taken without waiting for the decree, on 
second thoughts he was of opinion that such 
a corsiruction was not admissible. In the 
later Full Bench decision in Meyyappa 
Chettiar v. Chidambaram Chettiar (2), it was 
held that.an attachment before judgment 


becomes an attachment in execution when - 


there has been a decree followed by an 
(2) 47 M 483; 79 Ind. Oas. 144; A I R 1924 Mad. 
494; 46 M L J 415; 34M L T 118, (1994) M W N 
(3) 44 M 902; 70 Ind. Cas, 439; A I R 1921 Mad. 
185; ana 259; (1921) M W N 569; 14 L W 645 
y . 


execution. petition for the purpose of bi 
ing the attached property to sale. That c 
however, dealt with attachment of prop 
other than decree for money in which 
procedure is not to sell after the atti 
ment but to execute the decree iti 
under the provisions of O. XXI, r 

sub-r. 3. In Meyyappa Chettiar v Chid 
baram Chettiar (2), Ramesam, J. was 
opinion that the effect of O. XXXV 
rll, was that the attachment before jv 
ment becomes attachment im execul 
whea it is definitely sought to be m 
available for execution and at p. 512* 
mentions certain differences, not very VI 
between an attachment before judgmi 
and an attachment in execution and wi 
up the discussion with the following ob 
vations: 

“But do these differences make the attachmen 
fore judgmeut so entirely differentin character 1 
one after judgment that one can never pass into. 
other? Iam of opinion it is not; in my view; 
attachment before judgment and that after judgr 
are identical in, their essential features. Bae 
effected by a prohibitory order. The purpose of' 
is the same. The consequences of both are the s: 
‘All alienations by the judgment-debtors are | 
against claims enforeeable in pursuance of the att, 
ment. Neither hasgot the character of a charge. 
is thus seen that, so farasthey vacate or affect ri, 
they are substantially identical in character.’ 

In the recent case in Malla Dalayyca 
Konchadu Sundara Narayana (4), a Be 
has observed: ; , 

“As a question of principle, if an attachment bi: 
judgment can be treated as an attachment for purp 
of execution at all, it is dificult to see what necer 
there ig for an order of Court. The more reason, 
view seems to us to hold that from the time the det 
holder applies for execution, he elects to avail i 
self of the attachment before judgment and from | 
moment the attachment before judgment becomei 


- attachment available for purposes of execution,” 


They quote in this connection the foll 
ing observation of Coutts-Trotter, J., 
Meyyappı Chettiar V. Chidambaram C, 
tiar (2) at p. 9114; Da 

“The turning point comes in my opinion whe 
decree-holder by filing an execution petition has sh 
that he means to execute his decree; and I am mi 
unable to escape from what seems the logical || 
clusion, that, when he has elected to proceed inex 
tion an attachment which he obtained and on Ww 
he must necessarily base his petition and deman! 
sale becomes automatically an attachment in 
cution.” 


The ratio decidendi of the Full Be 
case appears to be that there muet, 
some unmistakable declaration of; 
decree-helder’s intention to execute 


43 L W 40; 161 Ind. Oas. 93; A I R 1936 ' 
0169 ML J 908; (1935) M W N 1300; SRM 77 
Mi 303. 


at LR 
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decree, before the attachment before judg- 
ment can become an attachment in execn- 
tion of the decree. No doubt in ordinary 
cases such anelection or declaration of in- 
tention would be made by presenting an 
execution application But it does not seem 
that in every case without exception it 
should be done in this manner and in no 
other. If intention to execute can be inferr- 
ed from other circumstances, there can be 
no doubt in this case there was an intention 
to execute 99 is apparent from the fact that 
the respondents impleaded themselves in 
the appeals pending inthe High Court in 
zonnection with O. 8. No. 153 of 1910 and 
were apfearing in those appeals till the 
very end. It would also seem that any 
earlier application to execute the decree in 
O. S. No. 330 of 1911 by proceeding against 
the attached decree in execution thereof 
would have been fruitless in view of the 
stay crders made by the High Court in 
appeal. The learned Subordinate Judge 
observes that when the attachment of the 
decree in O. S. No. 153 of 1910 was applied 
for, all the orders of the High Court in the 
appeals against the decree for stay of 
execution had been subsisting and that such 
stay orders of the High Court terminated 
only on the passing of the decree in the 
appeals in April 1928. It would, therefore, 
appear that any earlier application with this 
object in view would have been fruitless. 
As observed by their Lordships of the Judi- 
cial Committee in Bassu Kaur v. Dhum Singh 
(5), at p 56: 

“Tt would be an inconvenient state of the law if it 
were found necessary for a man to institute a perfectly 


vain litigation under peril of losing his property 
if he does not,” 


After all, attachment before judgment is 
a proceeding in execution though before a 
decree is passed. As O. XXXVI, r. 5 
itself says the attachment is made because 
the Oourt is satisfied that the defendant with 
intent to obstruct or delay the execution of 
any decree that may be passed against him 
is about to dispose of the whole or any 
part of his properly cr is about to remove it 
from the local limits of the jurisdiction of 
the Court. Attachment, therefore, even be- 
fore judgment is in a sense a stop towards 
execution. Itis a proceeding in execution 
though itis a proceeding before the dec- 
Yee is passed, and there is no reason why 
it should be treated very differently from an 
attachment in execution after the decree 
has been actually passed. The state of the 


(5) 11 A 47; 151 A 211; 5 Sar 260(P 0). 
*Page of ll A.—[Ha.] 
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authorities, however, is such that it is not 
possible to a:lopt or give effect to what might 
be called bis prima facie view of the 
case, and the observations in the Fall 
Bench case, Meyyappa Chettiar v. Chidam- 
baram Chettiar (2), in particular make it 
impossible to say that the mere passing of 
a decree converts an attachment before 
judgment into an attachment in execution. 
Whether in this case the subsequent im- 
pleading of the respondents as parties in 
the appeals in the High Court can be re- 
garded as a sufficient indication of their 
election of intention to execute the decree 
obtained by them, is a question of some 
difficulty, and it would be desirable not to 
base a decision in these app2als on this 
somewhat uncertain ground. 

The question, however, remains whether 
we are dealing in the present case with an 
attachment before judgment at all, and not 
with an attachment after judgment. The 
facts are, as already stated, as follows: Tne 
attachment was made long after even the 
final decree in the suit was passed. The 
final decree was passed in 1915, and there 
was no doubt at the time that the appellant's 
father was personally liable for any balance 
remaining due after the sale. No doubtno 
formal decree to this effect making him 
personally liable was drawn upat the time, 
and the final decree merely provided that 
the plaintiff should be at liberty to apply for 
a personal decree. Application for a per- 
sonal decree was made in the form of an 
execution application. It was clear, therefore, 
that it was intended as an application in 
execution ofthe final decree, and the attach- 
ment was ordered on this application to 
execute the final decree. Even assum- 
ing that what styled an execution 
application was only an interlocutcry 
application for the purpose of taking 
further proceedings in the suits itself, 
and not in execution, it remaias a fact 
that the attachment though ordered be- 
fore, was actually effected or made after 
the personal decree was passed. The de- 
cree is dated August 11, 1923. Notice 
of attachment is dated August 14, 1923, 
and the attachment was not received by 
the Court to which it was issued till 
August 17,1923. Finally the attachment it- 
self was not made absolute till October 10, 
1923, that is to say, long after the personal 
decree had been passed. 

‘It is also seen that the notice of attach- 
ment that was actually issued, namely, 
Ex. ©. recites that the application for at- 
tachment was made under s. 273, Civil 
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Procedure Code. This section of the old 
Code corresponds to O. XXI, r. 53 of the 
present Code. It is thus clear from the 
notice of attachment sent to the Court which 
passed the decree that the application for 
attachment was made under O. XXI, r. 53, 
that is to say, in execution, and as the 
notice itself was signed three days after 
the personal decree was passed, it is not an 
unfair inference nor an unreasonable con- 
clusion to draw that when actually issuing 
the notice of attachment the Court intended 
it to be an attachment after judgment 
and not before judgment, or, in other 
words, to be an attachment in execution 
of the decree that had been passed three 
days before. In Muthiah Chetti_v. Pala- 
niappa Chetti (6) at p. 356*, their Lordships 
of the Judicial Committe observe: 

“Tn view of these provisions the Board listened 
with some surprise to a protracted argument which 
culminated in the proposition that a property was 
in law attached whenever an order for attachment 
was made. The result, if this were so, would be 
that a person holding an order could dispense with 
attachment altogether, as an operation or a fact. 
Their Lordships need not repeat in another form 
these propositions. The order is one thing, the 
attachment is another. No property can be declared 
to be attached unless first the order for attachment 
has’ been issued, and secondly, in execution of that 
order the other things prescribed by the rules in the 
Code have been done.” : 

In the present case the attachment was 


actually made and must be deemed to 
have been made only when the notice of 
attachment was received by the Court to 
which it was addressed, that is to say, on 
August 17, 1923, and this was six days 
after the decree had been passed. In 
these circumstances it is impossible to hold 
that the attachment, when made, was an 
attachment made before judgment. Attach- 
ment actually made after judgment cannot 
be deemed in law to be made before judg- 
ment simply because it happens that the 
application for such attachment was made 
before the judgment was actually passed. 
The legal effect of attachment comes into 
being only when the attachment is actually 
made. and its nature is defined also by the 
time when it is made and not when it is 
ordered. The result is that when the 
attachment was actually made, or in other 
words when the decree of the otker Court 
was made available for the purpose of 
satisfying the demands of the applicant 
applying for the attachment, a decree had 
- 109 Ind. Cas, 626; A I R 1928 P O 139: 
BUN NIN 616: 32 GWN 821; 48 OLI 
11; 28 LW1;50 WN 579; 55M LJ 122; 30 Bom. L 
R1353 ŒO. l 
-s Page of 51 M.—[Ed.] 
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already been passed and such attachment! 
must be deemed to be an attachment in 
execution of the decree that was actually 
passed before it was made. This seems 
to be plain common sense and it is mol 
easy to see why this commonsense view 
should not also be accepted as being cor 
rect inlaw. The law does not require any. 
other interpretation to be put upon the 
facts of the case and there is really no 
authority which supports the view thal 
an attachment actually made after judg! 
ment or decree must nevertheless be 
deemed to be an attachment made before 
judgment or decree. 

It is clear that, if the attachmhhent in 
the present case which was made absolute 
on October 10, 1923, was an attachment 
in execution of the personal decree passed 
on August 11, 1923, in O. S. No. 330 of 
1911, the application to execute the 
attached decree is certainly maintainable 
under the provisions of O. XXI, r. 538; 
sub-r. 3 which by operation of law makes thé 
decree-holder in ©. S No. 330 of 1911, thé 
representative of the decree-holder if 
O. S. No. 153 of 1910. Execution of ‘the 
decree in O. S. No. 153 of 1910 is obvi: 
ously not barred and itis not contended 
that it is barred. It follows from whai 
has been said that the application to exe 
cute the decree in O. S. No. 153 of 191¢ 
was maintainable and that it was also nol 
barred by limitation. The appeals by thé 
appellant namely O. M. A. Nos. 344 o 
1931 and 394 of 1932 are, therefore, dis 
missed with costs; in view of the memo 
randum of cross-objections filed by thi 
respondents in O. M. A. No. 344 of 193! 
the order of the lower Court in E. P 
No. 104 of 1928 and E. A. No. 436 o 
1929 must be set aside and those petition, 
must be remanded to the lower Court foi 
fresh disposal in the light of the observa: 
tions contained in this judgment, that i 
to say, by treating them as maintainabli 
and as being not barred by limitation. I 
O. M. A. No. 234 of 1932 there is no nee! 
to pass separate orders, for that arises ou 
of an attempt merely to treat E. PF 
No. 104 of 1928 as pending, though it. ha 
been dismissed on March 17, 1931. . 

Civil Miscellaneous Appeal No. 234 c 
1932 will simply be dismissed. 

Menon, J.-—I ageee. 


NAN, Order accordingly. 
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CALCUTTA HIGH COURT 
Death Reference No. 9 and Appeal No. 
344 of 1937 
July 22, 1937 
GUHA AND LETABRIDGE, Jd. 
EMPEROR—PROSECUTOR 
versus 


DURGA CHARAN SING—ACOUsED 

Criminal Procedure Code (Act V of 1698), ss. 465, 
374—5S. 465, scope and applicability — Verbal ap- 
plication for adjournment by accused's Counsel on 
ground of unsonndness of accused's mind—Court re- 
cording that there was no reason to think that accused 
was of unsound mind—Held, s. 465 was not applicable 
—Criminal trial—Jury — Misdirection—Charge in 
murder case—Court placing before jury confessions 
and evidenc and referring to discrepancies—Judge 
referring to nature of injuries and expressing opinion 
as to how they might have been caused—He referring 
tointention and motive and pointed out that no 
direct evidence could be obtained on such matters— 
Attention of jury drawn to position that on evidence 
no question of exceptions tos. 300, Penal Code (Act 
XLV of 1860) arose—Held there was no misdirection 
—Reference of case under s 374, Criminal Procedure 
Code—Questions of misdirection how far important. 

The first stage in the procedure laid down by 
s. 465, Criminal Procedure Code, is that it must 
appear to the Court that the accused placed on his 
trial, was of unsound mind and incapable of making 
his defence. The next stage that is to follow when 
it appears to the Judge that the accused is of unsound 
mind and consequently incapable of making his 
defence, is that the fact of such unsoundness of mind 
and incapacity should be inquired into onthe 
materials placed before the Oourt, jp. 476, col. 17, 

Wherein a case there was merely a verbal ap- 
plication made by the Pleader for the accuced for an 
adjournment in order that the accused may be kept 
under mental observation, and the Judge on that 
recorded his opinion that there was no reason for 
thinking that the accused was of unsound mind or 
incapable of making his defence andalso it was fur- 
ther noted by the Judge that no suggestion had been 
made, before the trial commenced, that the accused 
was inany way mentally unsound and incapable of 
taking histrial : 

‘Held, that the provisions of s. 465, had no applica- 
tion to the case and it was neither necessary nor 
incumbent upon the Judge to hold enquiry and 
adjourn the case. Radhanath Bharat Patra v. 
Emperor (1), distinguished. Shib Das Kundu v. 
Emperor (2), Santokh Singh v. Emperor (4) and Queen 
v. Bheekoo Kalwar (5), referred to. [ibid.] 

Tn a case under s. 302, Penal Code, the Judge after 
placing before the jury all the statements made by 
the accused at different times none of which were 
inadmissible or irrelevant, placed before them the 
evidence of witnesses referring to the discrepancies 
in their statements. He also referred to the nature of 
the injuries on the deceased and expressed the 
opinion that the deceased might Lave stood up before 
the assault. He also dealt with the questions of 
motive and intention and knowledge of the guilt and 
pointed out that the evidence on these matters was 
meagre but observed that no direct evidence could 
be obtained on such matters. The attention of the 
jury was drawn to the position that there was on the 
evidence no question of exceeding the right of 
private defence and also of presence of grave and 
sudden provocation : 

Held, that there was neither misdirection nor non- 
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direction which could result in prejudice to the ac- 
cused or miscarriage of justice. [p. 478, col. 2.) 

The questio..; of misdirection, are|tof less impor- 
tance in a caseof reference under s. 374, because on 
a reference to the High Court, it is bound to come 
to its own independent conclusions as to the guilt or 
innocence of the accused, independently of the verdict 
of the jury or of the opinion of the Sessions 
Judge. [p. 478, col. col. 2; p. 479, col. 1.] 


Messrs. D. N. Bhattacharjea and Briswar 
Chatterjea for the Crown. 
Mr. Serajuddin Ahmad, for the Accused. 


Guha, J.—The accused Durga Charan 
Sing was charged unders. 302, Indian Penal 
Code, for having committed the offence of 
murder on February 1X, 1937, by iaten- 
tionally causing the death of Musammat 
Raimoni,daughter of the complainant Ramu 
Khatri, with a dao, a dangerous weapon. 
He was placed on his trial before the 
learned Sessions Judge of the Assam Valley 
Districts and a Jury. On the unanimous 
verdict of the jury, the learned Judge con- 
victed the accused under s. 302, Indian 
Penal Code, and sentenced him to death. 
Tne case of the accused is before us, under 
the provisions of s. 374, Criminal Pro- 
cedure Code, the records have been 
submitted to this Court by the learn- 
ed Sessions Judge for confirmation of 
the sentence of death passed on the accused 
person. There is also an appeal by the 
accused directed against the decision of the 
Sessions Judge convicting him under s. 302, 
Indian Penal Code, and passing the sen- 
tence of death upon him. At the very 
outset, our attention was drawn by the 
learned Advocate appearing for the accused 
to a note made by the learned Judge in the 
record Lo the following effect: 

“When the Court was ready to begin the case, 
learned Pleader for the accused asked verbally for 
an adjournment in order that the accused might 
be kept,under mental observation. His request 
wag based only onan impression he had gained 
while taking instructions fromthe accused. I can 
see noreasoofor thinking he is of unsound mind 
or incapable of making his defence. His behaviour 
inthe dock is perfectly normal. He listened intel- 
ligently to the charge,and gavea clear plea in 
answer to it. Nosuggestion has been made before 
that he isin any way mentally unsound. He has 
been in jail awaiting his trial, and presumably 
the Oivil Surgeon or jail doctor would have n«ticed 
and reported any mental abnormality. The only 
course available tome would be action unders. 464, 
Oriminal Procedure Code. I can see no reason 
whatever for taking such action. Nor do I see any 
reason for incurring the expense to Government 
and inconvenience to witnesses which would result 
from an adjournment. I consider the accused 
perfectly normal in mind, judging from his be- 
haviour.” 

This note was recorded by the learned 
Sessions Judge on May 31, 1937. It was 
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urged before us on behalf of the accused 
that it was incumbent upon the Sessions 
Judge to adjourn the trial in view of the 
provisions contained in s. 465, Crimina: 
Procedure Code; it was contended that there 
was no option left in the Judge in the 
matter of granting an adjournment for the 
purpose of ascertaining whether the ac- 
cused was of unsound mind, and whether 
he was in a position to take his trial be- 
fore the Court of Session. It seems to us 
that the argument advanced in this behalf 
in favour of the accused person entirely 
overlooks the two different stages of pro- 
cedure contemplated by s. 465, Criminal 
Procedure Gude. Section 465 of the Code 
contains the provision that if any person 
committed for trial before a Court of Ses- 
sion appears to the Court at his trial to 
be of unsound mind and consequently in- 
capable of making his defence, the jury 
or the Court with the aid of assessors, shall 
in the first instance, try the fact of such 
unsoundpness and incapacity, and if the 
jury or Court, as the case may be; is 
satisfied of the fact, the Judge shall record 
a finding to that effect and shall postpone 
further proceedings in the case and the 
jury, if any, shall be discharged. 

The first stage in the procedure laid 
down by the section is that it must 
appear to the Court that the accused 
placed on his trial was of unsound mind 
and incapable of making his defence. The 
next stage that was to follow when it 
appeared to the Judge that the accused was 
of unsound mind and consequently -incap- 
able of making his defence was that the 
fact of such unsoundness of mind and in- 
capacity should be inquired into on the 
materials placed before the Oourt. In the 
case before us, as it appears from the 
Judge’s note, there was merely a verbal 
application made by the Pleader for the 
accused for an adjournment in order that 
the accused may be kept under mental 
observation. The Judge on that recorded 
his opinion that there was no reason for 
thinking that the accused was of unsound 
mind or incapable of making his defence. 
It was further noted by the Judge that 
no suggestion had been made, before the 
trial commenced, that the accused was in 
any way mentally unsound and incapable 
of taking this trial. In that view of the 
case, it appears to us to be clear that the 
provisions contained in s. 465 could have 
no possible application to the case before 
us. It did not appear, in the case before 
us, to the Judge that the accused was of 
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unsound mind or that hə was incapable | 
making his defence and it wis nob tuel 
fore necessary, mush less was it incumbe 
upon the Judgs to adopt the procedu 
provided by the sacixid part of s. 46 
namely to hold an inquiry a3 to t} 
uns uodness of mind of the ascused placi 
on his trial, for the purpose of ascertai 
ing whether he was incapable of makit 
his defence. Tae learned Jadge ia h 
note has adverted to circumstances whi, 
made it clear that the accused’ was not | 
unsound mind, and that he was not i: 
capable of making his defence. He b 
made special reference to the gtateme 
made by the accused before the Court: 
his defence and on that, and from tl 
demeanour of the accused in Ooart,! ‘th 
Judge came to the conclusion that the 8 
cused was perfectly normalia mind jud, 
ing from his behaviour. s, 
In support of the contention that, 
was incumbent upon the Judge to bold 4 
inquiry on the question of the unsoundne. 
of mind of the accused placed on his trij 
and of the incapability of making Ë 
defence, reliance was placed before us on, 
decision of this Court in Radhanath Bhar 
Patra v. Emperor (1), in which a passa; 
occurs that the preliminary issue as to ti 
unsoundness of mind and incapability 
the accused to take his trial was to | 
tried by the jury, the moment the questi, 
of insanity was raised. In the case betol 
us, the question of unsoundness of mind} 
incapability of the accused of making H 
defence was not raised before the God 
at all. There was only an application mal 
by the Pleader for the defence for an a 
jourament of the case in order that t 
accused may be kept under mental o 
servation. That is not whatis contemplat 
by s. 465, Oriminal Procedure Code, a 
that is not what was taken into conside; 
tion by the learned Judge deciding t 
case to which reference has been ma: 
above. In advancing the contention ont 
basis of the decision to which referer! 
has been made, the position has not bé 
kept in view that the Sessions Judg 
charge to the jury in that case show 
that the accused was undoubtedly sufferi’ 
from adisorder of the mind. In view 
the fact that that position was indica 
in the Judge's charge tothe jury, t 
Court held that the preliminary issue | 
to be tried by the jury the moment ` 
question of insanity was raised, the Jui 
(1) 44 O L J 285; 96 Ind. Cas 160; A I R 19274 
289; 27 Cr.L J 896, ! 
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having, as provided by s. 465, Oriminal 
Procedure Oode, himself noticed that the 
accueed was undoubtedly suffering from a 
disorder of the mind. 

Oases not exactly bearing upon the point 
but which throw some light on the posi- 
tion to which reference has been made 
above, were also placed before us for our 
consideration. In Shib Das Kundu v. Em- 
peror (2), a petition was put in saying 
that the accused was of ussound mind, 
and the, Judge considered it necessary, in 
the circumstances of the case before him, 
that the jury empannelled in the case should 
try the question of unsoundness of mind 
first. In *another case, Emperoriv. Gopi 
Mohan Saha (3), ungoundness of mind was 
inquired into by way of a preliminary 
inquiry conducted for the satisfaction of 
the Court. It is not very clear, however, 
from the order recorded by Pearson, J. in 
the case, presiding over the High Court 
Sessions, whether at the stage when the 
order for preliminary inquiry: was made, 
the jury had been empannelled or not. 
Reference in this connection was also 
made to the case in Santokh Singh v, Em- 
peror (4), in which it was held that it was 
incumbent upon the Sessions Judge, if he 
had any doubt about the accused's mental 
state at the time of the trial, to hold an 
inquiry. That is just in consonunce with 
what has been provided in the first few 
words contained in s. 465 (1), Criminal 
Procedure Code. In an old case, Queen 
v. Bheekoo Kalwar (5), it was said by the 
learned Judges of this Court that when an 
accused person appears to the Sessions 
Judge to be of unsound mind, the trial 
of the issue of insanity isa part of the 
trial of the accused, and ought to be 
tried by the jury, and not by the Sessions 
Judge himself. That is also in consonance 
with the provisions contained in s. 465 (1), 
Criminal Procedure Code. 


As has already been indicated above, in our 
judgment the learned Sessions Judge was 
right in the ccnclusion arrived at by him that 
there was no case for adjournment of the 
trial, and there was no cass for an enquiry 
as contemplated by s. 465, Criminal Proce- 
dure Code. The question raised before us 
by way cf preliminary issue on behalf of the 


(2) 51 C 584; £l Ind. Gas. 827; A IR 1924 Cal. 713; 
25 Or. L J 1041. 

(3) 51 0 827; 84 Ind. Cas, 340; A I R 1925 Cal, 472; 
26 Or. L J 276. 

(4) 7 Lah. 315; 93 Ind. Cas, 1048; A I R 1926 Lah. 
49; 27 Or. LJ 552; 27 PLR 454. 

(9) 18 W R 15 Or;10 BL R App. 10, 
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defence must be decided against the accused 
person. 

In support of the appeal by the accused 
person, questions of misdirection were 
raised, as an appeal must be on questions 
of that description. The learned Sessions 
Judge’s charge to the jury in the case has 
been criticised on behalf of the defence in 
some detail, and in view of the line of 
argument adopted by the learned Advocate 
for the accused, we will mention tke 
salient features of the learned Judge's 
charge on which criticism has been 
directed on behalf of the appellant. No 
exception could be taken and was, in 
point of fact, taken before us to the 
Judge's explanation of the law so far as it 
related tothe ofence under s. 302, Indian 
Penal Code. Excep!ion was, however, taken 
to the manner in which the Judge indi- 
cated to the jury in his charge as to why 
in the case against the accused there 
could not be any question of the accused 
person being held guilty either of the 
offence of culpable homicide or of causing 
grievous hurt. Onthis part of the case 
the attention of the jury was drawn to the 
position that there was on the evidence no 
question of exceeding the right of private 
defence, and there was no question of the 
presence of grave and sudden provocation. 
In that view of the matter, the Judge in 
our opinion, rightly directed the jury that 
the offence of murder may be taken to 
have been proved against the accused if 
the evidence as led by the prosecution was 
sufficient for the purpose of bringing home 
to the accused the offence contemplated 
by s. 502, Indian Penal Code, the Excep- 
tions to s. 300, with reference to Lne right of 
private defence, or grave and sudden provo- 
cation or sudden quarrel not having been 
made out in the case, 

The evidence in the case was sum- 
marised by the Judge in his charge to the 
jury. The special attention of the jurors 
was drawn to the statements made by the 
accused person at different stages. The 
first statement, by way of a confessional 
statement, was made by the accused on 
February 19, 1937. The next one, which 
was also a confessional statement, was 
made before a Magistrateon February 20, 
1937, in the manner provided by law. 
The third one was made by the accused on 
April 27, 1937, before the Comming Magis- 
trate. His version of the occurrence given 
on April 2/, 1937, was different from that 
given in his previous statements made on 
February 19 and 20, 1937. But, as the 
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Judge has noticed in his charge to the 
jury, the central fact thatthe accused had 
cut his wife found placein all the confes- 
sional statements made on the three diffe- 
rent occasions to which reference has been 
made above. The confessional statements 
to which reference has been made above, 
were retracted at the trial before the Court 
of Sessicn, and it was with reference to 
this statement made before the Court of 
Session that the learned Judge has observed 
in his note that it could very well be said 
that the accused was not of unsound mind. 
We are entirely of the same opinion. 

. The nature of the statement made by 
the accused on May 31, 1937, going back 
on his own statements made ‘previously on 
three different occasions, shows completely 
that he had had the capacity in him on 
May 31, 1937, of making a coherent and a 
very intelligent statement, and that he was 
not of unsound mind and was not incap- 
ble of taking his trial before the Court of 
Session. ‘These statements, three of them, 
taken together establish the guilt of the 
accused person in spite of the statement 
made byhimon May 31, 1937, in which 
the previous confessions made by him 
were retracted. After placing all these 
statements before the jury. none of which 
could be held to be inadmissible or irrele- 
vant, the Judge went onto place before 
them the evidence coming from the wit- 
nesses examined onthe side of the prose- 
cution. The evidence given by the wit- 
nesses for the proseculioa was summarized 
by the Judge and the poinis in the evi- 
‘ dence of the witnesses were specifically 
referred to. Discrepancies in the statements 
‘of the witnesses specially those occur- 
ring in the statements of Radha 
Gaonbura (P. W. No. 8), Sujamon 
Dosad (P. W. No. 9) and Padram Saikia 
(P. W. No. 10) were. referred to the Judge 
in his charge to the jury. The Judge right- 
ly pointed ontin one part of his charge 
that there were discrepancies in some mat- 
ters of detail, and that in addition to the 
discrepancies referred to specially by him 
in his charge, there were discrepancies on 


© small points. 


3 A question on which great importance 
was placed before us by the learned Advo- 
‘cate for the accused was as to the nature 
of the injuries inflicted on the deceased. 
The learned Sessions Judge drew the 
special attention of the jury to the fact 
that the dociors evidence went to show 
that the injuries on the deceased person 
were from right to left. It was pointed out 





by the Judge to the jury that it was ai di 
cult to see how the injuries going fr) 
right to left could be inflicted on: the è 
if she was lying in the position spoken: 
by some of the witnesses for the prose 
tion. The Judge, however, expressed 't 
opinion that the deceased might ' ha 
stood up before the actual assault. In: © 
opinion, the Judge was perfectly with 
his province under the law to express ': 
opinion of that description, regard’ bei 
had to the nature of the. evidence relatii 
to the injuries on tke deceased Pèrsi 
On the question of motive and inteatic 
and the knowledge for the guilt, the Jud: 
dealt with the subject in some ‘detail. 
was expressly pointed ont by the Jud; 
in his chargeto the jury that the ev: ‘den 
on the point was inconclusive andj ve 
meagre; but as observed by the Judi 
himself, very rightly, no direct eviden 
could beobtained on such matters. Ta t, 
concluding part of his charge to the! iy 
the learned Judge summarised the } 

in these words : X 

`- “The jury are to take into consideration all i 
evidence including the confessional statements) 
the accused, which be now retracts, If they| fir 
that those confessional statements, as regards t 
central fact that the accused ‘cut’ his wife a 
true, that is that the evidence as a whole aj 


the circumstances clearly indicate that. they e| 
unhesitatingly be accepted as true, and that J 


present statement whereby he retracts that admissit | 


ie necessarily untrue, then their verdict will 1 
guilty. If they do not fiad it so, their verdict v 
be not guilty. If a reasonable doubt exists hn 
verdict should be one of not guilty.” 


With reference to the learned J uggs 
charge to the jury we express our datinite of 
nion that we have not been: able, i in spite ` \ 
careful scrutiny of the same in the ligat of ti! 
evidence led on the side of the prosecutior 
to fiad that there has been any misdirectid 


or non-direction, far less any material mi 


direction which could possibly have resulte 
in prejudice to the accused person place; 
on his trial, or miscarriage of the justice 
On the charge tothe jury, a verdict! wi 
returned by the jurors which was unanimol 
in its nature, and the learned Judg 
accepting that verdict, convicted the accuse 
person under s. 302, Penal Code. -I$ Yi 





mains now to express our opinion” on th | 


case as a whole as the case is before t 
under s. 374, Criminal Procedure God: 
In this connection. it may be pointed ou 
that the questions of misdirection are 6 
less importance in a case of reference undi 
s. 374, because on a reference to the Hig 
Court, this Court is bound to come to it 
own independent conclusions as to the guil 
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or innocence of the accused, independently 
of the verdict of the jury or of the opinion 
of the Sessions Judge. In the case before 
us as it has been indicated out already, the 
Judge’s charge to the jury appears to us to be 
exhaustive and a very careful one it does not 
contain any misdirection or non-direction;and 
in that view of the matter one would unhesi- 
tatingly accept the unanimous verdict of the 
jury arrived aton the Judge's charge. As 
& case coming before us under s. 374, 
Oriminal Procedure Code, the entire evi- 
dence on the record has received our careful 
consideration ; and on an examination of 
the materials before us ib is impossible 
to com& to any conclusion other than the 
one arrived at by the jurors before whom the 
trial of the accused person was held. It is 
impossible for us to express the opinion 
that the learned Judge was not right in 
accepting the unanimous verdict of the 
jurors before whom the accused was tried. 
On the materials before us the conviction 
‘of the accused must be affirmed, and 
we direct accordingly. 

Tne question of sentence has received 
the careful consideration of ihe learned 
Sessions Judge. As the Judge has observ- 
ed in passing sentence on the accused 
person, although it was not possible to 


say on the evidence that the crime was. 


a premeditated one, it was a particularly 
brutal and bloodthirsty murder. The 
murder was committed with a very for- 
midable weapon, and a number of very 
savage blows must have been struck on 
the face and neck of the deceased girl 
who could not defend herself. There were 
materials before the Court which were 
placed before the jury by the Judge with 
care and attention; there were no extenuat- 
ing or mitigating circumstances; and the 
extreme penalty of the law had to be 
inflicted on theaccused by the Judge. On 
a consideration of the entire evidence, 
we do not see any reason for coming to 
any conclusion other than the one arrived 
at by the learned Sessions Judgein passing 
the sentence on the accused person. The 
sentence of death psssed on the accused 
person, Durga Charan Sing, is, therefore, 
confirmed. 
Lethbridge, J.—I agree. 
S Sentence confirmed. 
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PATNA HIGH COURT 
Civil Appeal No. 863 of 1934 
September 8, 1937 
Wort AND MANOHAR LALL, JJ. 
Mahant GYAN PRAKASH DAS—- 
DEFENDANT— APPELLANT 
versus 
Musammat DUKHAN KUAR— PLAINTIFF 

AND OTB ERS — DERENDANTS— RESPON DENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 91— 
Widow and brother of her deceased husband having 
half shares eachin property of deceased husband— 
Deed of relinquishment by widow in favour of brother 
of her husband—Brother mortgaging full 16 annas 
share—Decree on mortgage—Property sold in exe- 
cution—Suit by widow for declaration of title and 
possession—Seiting aside deed held necessary before 
obtaining relief — Limitation — Suit held berred— 
Civil Procedure Code (Act V of 1908), O. XX, r. 4(2), 
0. XLI, r. 31—Judgment—Mere statement that Judge 
is in agreement with Court below, if enough. 

A widow and the brother of her deceased husband 
had half shares each in the property left by the 
deceased husband. The widow executed a deed of 
relinquishment conveying her share to the brother 
of her husband. Thusthe brother got the whole 16 
annas interest in the property. He executed a mort- 
gage of this whole interest and the property was sold 
in execution of the mortgage decree. The widow 
filed a suit with a prayer that after declaring the 
deed to be null and void and not binding on her, her 
title to hold her share in the properties, etc., be found 
and she be restored to possession, There was 
also a prayer for partition : 

Held, that whether the deed was called a deed of 
relinguishment or not was immaterial, It was neces- 
sary for her, before she was entitled to the relief 
asked for, to have the deed set aside. But the suit 
having been brought more than three years after she 
knew the fact entitling her to set aside sale, was 
barred under Art. 91, Limitation Act, 

Itis not a sufficient judgment within the Civil Pro- 
cedure Code to statethat the Judge is in agreement 
with the finding of the Court below. He is bound 
to express his reasons for the finding at which he 
arrives, and although he need not, so far asthe ques- 
tions of fact are concerned, deal in detail with the 
evidence, a definite finding must be arrived at by 
him inorder to comply with the provisions of the 
Code. 

O. A. from the appellate decree of the 
Judicial Oommissioner, Chota Nagpur, 
dated June 20, 1934. 

Messrs. Rai Gurusaran Prasad, Pande 
Nawal Kishore Sahay, K. K. Banarji and 
Ramnandan Prasad, for the Appellant. 

Messrs. B. C. De and Bajrang Sahay, for 
the Respondents. 


Wort, J.—It is necessary in this case to 
state with some detail the case which the 
plaintiff made against the defendant-appel- 
lant. The plaintiff's prayer in the suit 
was that, after declaring a certain deed of 
May 28, 1917, to be null and void and not 
binding onthe plaintiff, the title of the 
plaintiff to hold her share in the proper- 
ties, etc., be found and the plaintiff be 
restored to possession. There is then a 
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prayer for partition. The learned Judge 
in this case has found in favour of the 
plaintiff in the following circumstances : 
The plaintiff is the widow of one Situ 
Singh. Sse had an eight annas interest 
in the property of her deceased husband, 
the other eight annas belonging to Jai 
Prakasb Singh, the brother of Situ Singh. 
On May 28, 1917, the plaintif executed a 
deed which has been described as a deed 
of relinquishment in favour of her brother- 
in-law who was defendant No. 2 in the 
action. Onthe title to the 16 annas which 
was obtained by defendant No. 2 by reason 
of the deed executed by the plaintiff, a 
mortgage was executed and eventually a 
mortgage decree was obtained and the 
mortgagee purchased the property in exe- 
cution of the decree ; the mortgagee pur- 
chaser is defendant No. lin the suit. 
Now the two questions which arise are 
first what was the effect of the deed exe- 
cuted by the Musammat; and, secondly, 
whether as alleged by the defendant- appel- 
lant, the action was barred by limitation. 
These were two separate issues but they 
were wrapped up one with the other for 
the reasous which will presently appear. 
It is contended by Mr. De on behalf of the 
respondenis that tbe prayer which the 
plaintiff makes in the plaint accurately 
represents the position in law, that is to 
say, that the deed of May 28, was null 
and void. On the other hand, it is con- 
tended by the defendant-appellant that it 
was necessary forthe plaintiff to have the 
deed set aside before she was entitled to 
a decree for partition claimed in the third 
clause of the relief paragraph. Mr. De con- 
tends that the deed of relinquishment 
‘conveys no title. But the matter does not 
depend upon the description of the deed 
put its provisions. In this case it is argued 
that all that the plaintiff stated in her 
deed was that the entry in the Record 
of Rights recording her interest in the pro- 
perty was wrong. If that is a complete 
statement of the facts, something might be 
said forthe argument that no title passed 
by the deed which the Musammat execu- 
ted. But the facts are, and they were 
understood io be as one sees from the 
plaint itself, that the Musammat had an 
8 annas interest and that the deed as she 
had subsequently learnt conveyed 8 annas 
interest to defendant No. 2. Whether it 
was called a deed of reliuquishment or not 
is quite immaterial (I understand that is 
not the name by which it was described). 
. lf thatis the position as it undoubtedly 
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is, then it becomes necessary for the plain! 
tiff to have the deed set aside and the 
fact ` that 
the plaintiff claims to have a declaration | 
that the deed is null and void is immaterial} || 
This discussion of the position is necessary 
by reason of the contention of the appel; 
lant that Art. $1, Limitation Act, applies 
Article 91 provides for cases of cancellation 
or setting aside of an instrument not other! | 
wise provided for. Tha period of limita; | 
tion is three years and the three yearé 
by Ool. 3 runs from the time when the 
facts entitling the plaintiff to have the 
instrument cancellec or set aside became 
known to her. There can be no *dispute 
as to when the plaintiff had knowledge 
that the deed which she thought to be à 
deed handing over the management: ot | 
the property to the defendant and in fac, 

created a title to her 8 aunas interest if 





Sea 








in first portion of the relief 4 





the defendant as in para. 15 of the plaini 
it is alleged “that the plaintiff thereupo. | 
came to know of the deed and on enquiry 
discovered the fraud practised upon hel 
by defendant No. 2." The reference theri 
is to the earlier para. 14 which alleges : | 

“That the learned Rent Suit Deputy Collecto! 
relying on the aforesaid deed ignored the clain 
of the plaintiff and decreed the aforesaid rent suil 
in favour of defendant No.1 onMarch 19, 1928."" 





There is, therefore, no dispute and ca) 
be no dispute as to when the plaintif 
obtained knowledge of the real nature Q 
the deed which she had executed on May 26 
1917; and, that being the date, there i: 
no doubt that the action is, thereforé 
hopelessly barred by limitation. There i 
one observation which I need make ant 
that is with regard to the judgment of th 
learned Judicial Commissioner. The Judg 
was the final Court of fact and he sayi |i 
referring to the judgment of the tri: || 
Court, as follows: “I am of the opinid 





however that it isin accordance with th. 
evidence on the record”; and, on the que} 
tion of limitation, states : ve ks 

“As regards (a) (which is the question of limit} 
tion) that matter has been dealt with in detail} 
the lower Court and I see no real reason to'dith 
from his finding to the effect thatthe plaintiff's su 
ig not barred by limitation.” | 

There is no indication in those twe ñn 
ings that the learned Judicial Gommi! 
sioner exercised his judicial function wil 
regard to these two important matters, th 
mure important of which ‘perhaps is tt 
finding of fact with regard to which |. 
was the final Court. Jt is nob a sufficiel | 
judgment within the Civil Procedure Vod 
to state that the Judge is in agreeme} 
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with the finding of the Court. below. He 
is bound to express his reasons for the 
finding at which he arrives, and although 
he need not, sofar as the questions of 
fact are concerned, deal in detail with the 
evidence, a definite finding must be arrived 
at by him in order to comply with the 
provisions of the Code. With these obser- 
vations [ am of opinion that the decision 
of the learned Judge in the Court below 
is erroneous and the appeal should be 


allowed and the plaintiff's suit dismissed - 


with costs throughout. 
Manohar Lall, J —I agree. 
D. d Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 696 of 1937 
June 30, 1937 
M. O. Guosz, J. : 
SONAMADDI AND anorupR—TRANGSFERBBS 
—PETITIONERS 


versus 
PRAMADA SUNDARI SARKAR ano 
a8 _otuprs—Opprosits Party 
= Bengal Tenancy Act (VIII of 1885), s. 26-F (4) (a)— 
'‘Transferee,a co-sharer landlord—Whether should 
apply for pre-emption within time—His proportionate 
share, if can be excluded from pre-emption. 

The expression “ the co-sharer landlords including 
the transferee, if one of them", ins. 26-F (4) (a), 
Bengal Tenancy Act, shows that a purchaser who is 
aco-sharer landlord isin no more privileged posi- 
tioi: than if he was a stranger. As soon asthe other 
co-sharer landlords apply to pre-empt, the transferee, 
even if he be aco-sharer landlord, must within the 
time allowed by the section apply for pre-emption ac- 
cording to his share. It is not correct to say that 
when aco-sharer landlord purchases an occupancy 
holding, his proportionate share of the holding is 
never to be pre-empted but onlya share ofthe re- 
maining co-sharers. 


.->0. Rule from an order of the Second 
on Munsif, Pirojpur, dated February 12, 
1937. 

Messrs. Jitendra Nath Guha and Satya 
Priya Ghosh, for the Petitioners. 

Mr. Satindra Nath Roy Chowdhury, for 
the Opposite Party. 

Order—This is an application under 
s. 115, Civil Procedure Code, by the trans- 
feree in a case under s, 26-F, Bengal Ten- 
ancy Act. The facts of the case are peculiar. 
The petitioners are 12 annas co-sharers of 
a certain tenure and the opposite party 
are the 4 annas ccesharers of the same 
tenure. Within that tenure, there was a 
raiyati holding which the petitioners pur- 
chased at a price of Rs. 200 on February 
7, 1936. Notice of the purchase together 
with-the transfer-fee was sent to the 
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opp site party on June 16, 1936. Thereupon 
the opposite party on August Lf, 1936, 
made an application for pre empticn under 
s. 26-F, and deposited the sum of Rs. 200 
together with compensation of Rs. 20 at10 
percent. Notice of this application was 
served on the petitioners on September 11, 
1936. They made an application on 
November 28, 1936, objecting to the pre- 
emption by the petitioners and claiming 
pre-emption for themselves and urging that 
in any case the petitioners cculd only pre- 
empt 4 annas share of the holding. The 
trial Court rejected the defence pleas and 
allowed the pre-emption. 

It has been strenuously urged by the 
learned Advocate for the petitioners that 
the opposite party are not entitled to pre- 
empt more than 4 annas inasmuch as the 
transferees are the owners of 12 annas 
share of the superior tenure. This question 
does not appear to have been decided in 
any previous case. The nearest approach 
was the case in Khosal Chandra v. Upendra 
Nath (1). There the 4 annas ce-sharer 
applied for pre-emption. After the appli- 
cation for pre-emption the transferee pur-’ 
chaseda 16 gandas share of the superior 
tenure and applied for pre-emption for him- 
self. It was beld that he could pre empt 
along with cther applicants in the propor- 
tion of their shares. This case is different. 
Here the transferee was already a co sharer 
of the superior tenure to the extent of 12 
annas. The question is whether the fact 
that the petitioners were 12 annas co sharers 
would thereby exclude the raiyati holding 
which they purchised from pre-emption to 
the extent of the 12 annas share. This 
argument, though attractive, is not borne 
out by a plain reading of s. 26-F. By 
sub-s, 2 the applicant, whether he be the 
sole landlord or a co-sharer landlord, must 
pay the whole amount of the consideration 
money together with 10 percent c mpen- 
sation. ‘This shows that if na otber co- 
sharer joins in the application the co-sharer 
who applies will get the whole of the holding 
for himself. As for the transferee being 
one of the co sharers, provision is made 
under sub-s. (4) (a) where it is stated : 

“When an application bas been made by a co- 
sharor immediate landlord under sul-s. (1), any of 
the remaining co-sharer landlords, including the. 
transferee, if one of them, may within the period of 
two months from the notice or within one month of 
the application, whichever is latter, apply to join 
in vane application of the co-sharer immediate land- 
lord.” 


(1) 35 O WN 1058; 136 Ind, Cas. $544; AI R 1932 
Oal. 220; Ind. Rul. (1932) Cal, 224, - 
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Thus the transferee even though he be 
a co-sharer landlord will not save his pro- 
portionate share of the holding from pre- 
emption unless he applies under sub-s. (4) 
(a). This is provided by that very sub- 
section which says : 


_ “Any co-sharer landlord who has not applied to 
join under this sub-section shall not have any further 
power of purchase under this section.” 


The learned Advocate for the petitioners 
urged that the petitioners in this case 
having already purchased the whole of the 
occupancy holding have no need to make 
a further power of purchase under sub-s. (4) 
(a), because they are co-sharer landlords 
to the extent of 12 annas. It does seem 
absurd that a 12 annas co-sharer landlord 
who has purchased an occupancy holding 
should under sub-s. (4) (a) of s. 26-F have 
to apply to pre-empt out of himself and that 
if he does not apply within the time allowed 
by the section, his application will be 
thrown out. There is indeed some apparent 
absurdity in the section. But the Act must 
be construed according to its ordinary 
grammatical meaning. The expression 
“the co-sharer landlords including the 
transferee, if one of them” clearly shows 
that a purchaser who is a co-sharer landlord 
isin no more privileged position than if 
he was a stranger. As soon as the other 
co-sharer landlords apply to pre-empt, 
the transferee, even if he be a co sharer 
landlord, must within the time allowed by 
the section apply for pre-emption according 
to his share, 

It was urged by the learned Advocate 

that under the previous law, when a co- 
“Bharer landlord purchased an occupancy 
holding, the other co-sharers could get from 
Fim their proportionate share of the holding. 
The reply ie that that Jaw has been re- 
pealed by the present law, and further 
under the old law there was no consideras 
tion to be paid by the co-sharer landlords, 
whereas in the present case the 4 annas 
co-shares who applied for pre-emption paid 
the full consideration of Rs. 200 and com- 
pensation Rs.20. Under the old law, they 
would have got their 4 annas share without 
any payment at all. It was urged that on 
a general view it should be held that under 
sub-s. (4) (a) of s.26-F, when a co sharer 
landlord purchases an occupancy holding, 
his proportionate share of the holding is 
never to be pre-empted but only ashare of 
the remaining co-sharers. For this proposi- 
ami there is no authority in the section 

tgelt. 


‘The last point made by the learned 
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Advocate was that the trial Court she | 
not have decided in the proceeding | 
validity of the under-raiyati seb up by! 
petitioners. As to this, the other } 
pointed out that this question wAB Tal 
by the petitioners themselves and t 


invited the decision of the trial Court || 


sW 


ee LEN 


to their misfortune the decisicn of thet j 
Court has been against them. Thel C 


has found that the claim of under- rai | 
right is a fictitious claim. However, thi; 
not a question relevant to this proceed ' 
of s. 26-F. By it the opposite party i | 
only get the right, little and interest in}: 
occupancy holding accruing te the p 
tioners from the transfer from the previ | 
tenant. If there be any under raiyati, t | 
will not be transferred under 8. | ?( 
Bengal Tenancy Act. The Rule is diseba. 
ed with costs; hearing-fee two ¢ 
mohurs. h KAN 
D. Rule disch argeg: 

4 ji iy 


BOMBAY HIGH COURT i 

Civil Reference No. 17 of 1936 
March 50, 1937 

Braumont, C. J. AND BLACKWELL, J oh 
COMMISSIONER or INCOME-TAX,} | | 
BOMBAY | A 

versus ae 

LAXMIDAS DEVIDAS —ASSESSEES |: 
Income Tax Act (XI of 1922), s. 3—Interpreta; : 
and scope — “Other iati individual, | 


nn 






association of ual 
Association of individuals for buying and manai) 
property so as to produce income — hethér 4), 
association — Whether 


aan jak jan of sven 
miner-—Whether affects question — Interpretattor..,, 
Statutes— Ejusdem generis — Rules of —Applicabi... 
—Rule is one of construction. Lek 
The only limit to be imposed on the words of 
association of individuals” appearing in 8. 33,{ A 
come Tax Act is such as naturally follows from}: 
fact thet the words appear in an Act imposing &}. 
on income, profits and gains, so ‘that the asso} 
tion must be one which produces income, profit’) 
gains. An association oftwoor more persons. for.. 
acquisition of property which is to be managed r 
the purpose of producing income, profits or Bi. 
falls within the words “other association: of. | 
dividuals” in s. 3; and under s. 9 of the Act,|| 
association of individuals is the owner of the | 

perty, and as such, is assessable. The fact that 
of the assesseee during the year of assessment ji 
a minor does not affect the question. In the ma. 
of Messrs. B. N. Etis (1), relied on. Mufti Mohar: 
Aslam v. Commissioner of Income-tax, U.| P): 
dissented from. g eet fy 
The so-called ejusdem generis rule, which is sq | 
times misapplied in India, is merely a rule oft, 
struction, When you have general words follow | 
particular words, the general words are limite | 
things which are ejusdem generis with the partici: 
words, But that rule being one of construction; sh¢ 
never be invoked where its application appear’ 
defeat the general intent of the instrument tobe ¢ | 
strued. Moreover, there isno authority for apply. 
a | 

| 
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|| || 





























-of buying property and managing 


iss 


‘ the rule so as to limit the meaning of the general words 


to the last of the particular words preceding.1 
0. R. made by the Commissioner of the 
Income-tax, Bombay Presidency, Sind and 


en. 
Mr. K. Mel. Kemp (Advocate-General), 


_for the Income-Tax Commissioner. 


Mr. C. K. Daphtary, for the Assesses. — 
Beaumont, C. J.—This is a reference 


. made by the Income-tax Commissioner 


under s. 66 (2), Income Tax Act, 1922; and 
the short question raised is whether the 
assesgees are an association of individuals 
within tle meaning ofs. 3 of the Act. The 
Oommissioner finds as a fact that the 
assessees in the year of assessment joined 
together in purchasing certain immovable 
properties in Bombay, contributing the 
purchase moneys in equal shares. that the 
properties were managed by or on behalf 
of the owners, and such management re- 
sulted in certain profits or gains. One 
of the assessees was aminor during the 
year of assessment, and he contracted 
through his father and natural guardian. 
The short question is, whether, when two 
persons associate together for the purpose 
it so 
as to produce income, they are an associa- 
tion of individuals within s. 3 of the Act. 


Now, s. 3 imposes a tax 
“in respect of all income, profits and gains of the 


> previous year of every individual, Hindu undivid- 


ed family, company, firm, and other association of 
individuals,” 

I agree with the view expressed by the Oal- 
cutta High Court in In the matter of Messrs. 
B.N. Elias (1) thatthe words ‘association of 
individuals’ have to be construed in their 
plain ordinary meaning. In that case the 
Court was dealing with an association of 
three individuals, who had combined to- 
gether to purchase various properties which 
they proposed to manage for the purpose 
of making profits: and those three indivi- 
duals were held to be an association of 
individuals within the meaning of s.3. I 
think the principle of that case must apply 
equally where the association consists only 
of two individuals and there is only a 


“single property which is managed and pro- 


duces income. 4 
L cannot agree with the view expressed 


.by the Allahabad High Court in Mufti 


Mohamad Aslamv Commissioner of Income: 
tax, U.P. (2) that the words “association of 


(1) 63 0538; 40 O W N 478, 
- (2) A I R 1936 All. 817; 169 Ind. Cas. 969; IL R 
195%) All 108; (1936) A L J 1109; 1937 A L R 619; 10 
A 
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individuals” should beread ejusdem generis 
with the word immediately preceding, viz., 
“firm”. The sr-called ejusdem generis 
rule, which, I cannot help thinking, is 
sometimes misapplied in India, is merely 
a rule of construction. When yon have 
general words following particular words; 
the general words are limited to things 
which are ejusdem generis with the parti- 
cular words. But that rule being one of 
construction should never be invoked where 
its application appears to defeat the general 
intent of the instrument to be construed. 
Moreover, [I know of no authority for 
applying the rule so as to limit the mean- 
ing of the general words to the last of 
the particular words preceding. Here, 
there are three associations of individuals 
referred to ins. 3 of the Act—a Hindu 
undivided family, a company and a firm; 
and those three associations of individua's 
are marked by widely different charac- 
teristics. A Hindu undivided family is an 
association united by ties of birth; members 
of a company are associated in such a 
manner that they become a legal entity: 
and a firmis an association depending on. 
contract but is notin itself 4 legal entity: 
and I think it would be very difficult, if 
not impossible, to, suggest any other asso- 
ciasion of individuals which embodies sube 
stantially the peculiarities of the three 
particular types to which the Act refers. 
In my opiaion the only limit to, be im- 
posed on the words “other association of 
individuals” is such as naturally follows 
from the fact that the words appear In 
an Act imposing a tax on income, profits 
and gains, so that the association must be 
one which produces income, proits or 
ains. It seems to me that an association 
of two or more persons for the acquisition 
of property which isto be managed for 
the purpose of producing income, proits 
or gains falls within the words * other 
association of individuals” in s 3: and 
under s. 9of the Act, the association of 
individuals is the owner of the property, 
and as such, is assessable. 

The fact that one of the assessecs dure 
ing the year of assessment wus uw minor 
dues aed { think, affect the question. In 
point of fact, the two assessees have 
associated together for the purpose of the 
acquisition of this property. Whether or 
not the minoris bound by any contract 
entered into by his father on his behalf 
is immaterial for the purposes of the refere 
ence. What we have got is the ownership 
‘of property by two persons, and the pros 


igi 


duction by that property of profits or 

gains. The first question raised is: 

“Whether in the circumstances of the case, the 
assessees constituted an association of individuals 
within the meaning of s. 3, Income Tax Act.” 

In my opinion, that question should be 
answered in the affirmative. The second 
question is: - 

“Whether the said association can be said to be 
the owner ofthe properties within the meaning of 
s 9, Income Tax Act, and was rightly assessed as 
such ?” 

That question again must be answered 
in the ‘affirmative. Thethird question is: 

“whether the assessees were in any event rightly 
assessed as owners of the said property under 
8.9)?" . . 

The answer to that question would seem 
to follow from the answer to question No. 2, 
and must also be answered in the afirma- 
tive. The assessees should pay the costs 
on the Original Side scale, less Rs. 100. 

Blackwell, J.—I am of the same opi- 
aa Section 9 (1) of the Act provides 
that : 

“The tax shall be payable by an assesseeunder 
the head ‘property’ in respect of the bona fide annual 
value of property consisting of any buildings or 
lands appurtenant thereto of which he is the owner.” 


Acecrding to the scheme of the Act, pro- 
perty is assessable in terms of that sec- 
-tion, and notin terms of income from a 
business, as it is suggested by the assessees 
in this case that the owners of this property 
should be assessed. The only question 
with which we are concerned is, who was 
the owner or who were the owners of this 
property ? On the fact asfound by the 
Commissioner, the owners of the property 
are the two individuals who owned it in 

equal shares. 


It has been contended on behalf of th 
assessees that they do not constitute an- 
association of individuals owning property, 
that the words ‘association of individuals’ 
in «.3 are referable only to an association 
of individuals who are joined together for 
purposes of business and that each of the 
assessees should have been assessed indi- 
vidually asa co-owner on his share in the 
income from the properties. I cannot agree 
with this contention. If it were right, it 
would involve splitting up the annua! value 
of the property into the undefined shares 
of the persons who owned it as tenants- 
in-common. That seems to me not permis- 
sibie, having regard to the words of sub- 
s. (2) of s. Yof the Act, which are as 
follows : f é 

“Kor the purposes of this section, the expression 
annual value’ shall be deemed to mean the sum _ 
or which the property might reasonably be expec- 
ed to let from year to year.” 
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In my view, that means the property|: 
a whole, and not divided, separate portio: Í 
of it. I thinkit is perfectly clear : th 
these two individuals were associated t 
gether for the purpose of acquiring the pi 
perty and deriving profits from it, aE | 
that they are assessable as an associatic , 
of individuals. j 
‘It has been contended that as one ( 
the assessees at the time when the |pr 
perty was acquired, and during the [yet 
of assessment, was a minor, he cculd nt 
be associated with the major assessee | 
acquire the property. I do not [think w 
are concerned with what was the legi 
effect of the contract of purchase entere 
into. In my opinion, the minor was hoy 
the less associated with the major assesse : 
in acquiring the property, although he! wa! 
a minor at the time; and I think that ah 
we have to decide is whether, asa matte 
of fact, these two persons were asscciate) 
together as individuls for acquiring | th 
property. I agree that the questions mug 
be answered as they have been answeret 
by the learned Chief Justice. - | i 
D. Answer in affirmative. | 


| i 
Criminal Appeal No. 579 of 1937 | | 
October 6, 1937 | 
Young, O. J. AND Monrog, JJ. | 
PURAN—Oonviot—APpPELLANT | 
vETSUS 
EMPEROR—Opposits PARTY | | 
Criminal trial—Approver—Trial ' of, for restlin 
in Sessions Court from statement made in committin: 
Court—Statement, if to be treated as confession lang 
conviction basedon it without corroboration—Held, 
there was sufficient corroboration of confession. aa 
An approver resiled from his statement made in tht 
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LAHORE HIGH COURT 





Committing Magistrate's Court when ke was inl th 
Sessions Court and, therefore, he was sent up| fo; 
trial. He himself had produced from his houst 
‘ornaments which were stained with human blood! ang 
were proved tobe stolen from the house of the deceag, 





edela, that the statement must be treated asa konl 
fession, and on the confession alone, conviction might 
follow without its corroboration. 
Held, however, that there was sufficient corrobora: 
tion of his confession for conviction. . | | 
Cr. A. from an order of the Additional 
Sessions Judge, Hissar, dated April 7, 1937.| 
Mr. A. G. Maurice, for the Crown. P 
Judgment —This is a jail appeal. Puran 
was given a pardon as an approver in 4 
murder case. He resiled from his statement 
in the Committing Magistrate’s Court when 
he was in the Sessions Court. He has, there: 
fore, been sent up for trial, | | 
aq 
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There is the evidence of the appellant's 
own statement in the Committing Magis- 
trate’s Court, in which he gave a detailed 
account of the murder. The learned Judge 
apparently thinks that as he was an 
approver, this statement, which amounts to 
a confession by himself, required corro- 
boration in the same way as an approver’s 
statement requires corroboration. This is 
a misunderstanding of the position. In this 
case it must be treated as a confession and 
on the confession alone conviction might 
follow. THere is, however, ample corrobc- 
ration of the confession. He himself pro- 
duced from his honse a mass of ornaments 
which were proved and identified to have 
been stolen from the house of the deceased. 
He produced them from a hidden place 
where he alone could know that the goods 
were. Many of the-articles that he produced 
were blood stained and have been proved 
to be stained with human blood. It would 
be impossible to find stronger corroboration 
of his own confession thin this. 

His only point was that he had been 
forced by the Police to make this statement. 
It only needs to be said tbat he waited 
about tive months, until the trial in the 
Sessions Court, to raise this defence. It is 
unbelievable. There is ample evidence 
in this case on which to find the accused 
guilty. He has been mercifully and moder- 
ately dealt with by a sentence of transport- 
ation for life. The appeal is dismissed. 

8. Appeal dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 574 of 1935 
August 13, 1937 
VARMA, J. 
GOVIND RAIL- APPELLANT 
versus 
DIGBIJOY SINGH AND ANOTAER— 
RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch, II, Art. 35 (Gi)—Defendant cutting away trees in 
fruits of which plaintiff hasshare—Suit for damages 
—Suit, if triable as small cause. 

Where a person wrongfully cuts away certain trees 
in the fruits of which the plaintiff owns a share, 
without the plaintiff's consent, the suit for damages, 
against Such person falls under Art. 35 (ii) of Sch. IT, 
Provincial Small Cause Courts Act and is triable 
under the ordinary procedure and not as a Small 
Cause suit. Damodar Jha v. Baldeo Prasad (1), 
distinguished. Bharosa Singh v. Jhauri Sao (9), 
referred to. 


C.A. from the appellate decree of the 
TA Judge, Monghyr, dated March 25, 
1935, i 


GOVEND RAT v. DIGBIJOY SINGE- (PAT.) 
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Mr. Chaudhury Mathura Prasad, for the 
Appellant. < 

Mr. K. Dayal, for the Respondents. 

Judgment.—This is an appeal on behalf 
of the defendant against whom a suit 
was filed by the plaintiff respondents for 
damages for having cut away certain trees 
wrongtully and without consent of the 
landlord from a plot of land known as 
khata No. 322 of village Bahrampur in 
the District of Monghyr. It is said that 
the trees were cut on February 4, 1934. 
The case for the defendant was that he 
bad a right tothe trees but that he had 
nothing to do with the cutting which was 
done by one Babuji Issar. The trial Court 
came tothe conclusion that the case of 
the plaintiffs had not been madeout and, 
therefore, dismissed the suit. On appeal 
the learned District Judge held that the 
story of the defendant that the trees were 
cut- by Babuji Issar was not convincing 
as the respondent is the tenant of the 
holding. The learned District Jadge 
relied on acertain document filed by the 
appellant at the appellate stage. So far 
as the actual cutting of the trees is con- 
cerned, he came to the conclusion that 
this was done by the appellant and not 
by the Babuji Issar. 

The only question that has been raised 
in second appeal is whether the suit should 
have been tried as a Small Cause Court. 
suit. Both the Courts below were of opin- 
ion that this was not a case which should 
have been so tried. The trial Court says: 

“The learned Pleader for the defendant argued in 
the first place that thesuit was not mtintainable 
in this Court. It could be maintained only in a 
Court having Small Cause Court powers. But to 
my mind the contention does not appeal, Having 
regard to the forms of the relief claimed, I may 
say that the suit has been properly styled as a 
title suit and this Court has, therefore, jurisdiction 
to try it.” 


It may be mentioned that cne of the 
reliefs claimed was for a permanent injunc- 
tion against the defendant. The lower 
Appellate Court also held that the case 
came within the mischief of Art. 35 (44) 
of Sch. If, Small Canse Courts Act, and 
was triable under the ordinary procedure. 
Under that provision 
“a suit for compensation for an act which, or, save 
for the provisionsof Ch IV, Penal Code, would be 
an offence punishable under Ch. XVII of the said 
Code” 
is excepted from the cognizance of a Court 
of Small Causes; and Ch. XVII, Penal Code, 
begins with the definition of ‘theft’. 

Mr. Mathura Prasad, appearing on behalf. 
of the appellant, refers to the decisions in 
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Damodar Jha v. Baldeo Prasad (1) and 
Bharosa Singh v. Jhauri Sao(2). In those 
cases, their Lordships took the view tbat 
every allegation of removal would not 
amount to theft and -there .may be casen 
in which the removal was in assertion of 
a bona fide right. In the first case the 
position was thata suit was tried by a 
Court of Small Causes, and the petitioners 
raiced the objection that it was not triable 
by such a Court, and the learned Judges 
accordingly went into the matter them- 
selves instead of making a remand and 
held tbat the suit was triable by the Court 
of Small Causes. Now that pcsition does 
not arise in this cabe, because in the plaint 
it was distinctly asserted that the plaintiff 
was entitled to half share in the fruits of 
the trees, he had absolutely no right in 
the timber, and the allegation was that 
without rhyme or reason and without the 
consent of the plaintiff the trees were cut 
and the wood removed. Looking at the 
plaint as it stands, I have no reason to 
differ from the interpretation put upon it, 
by the lower Appellate Court to the 
effect that the case was triable under the 
ordinary procedure. I would, therefore, 
dismiss the appeal with costs. 

D. Appeal dismissed. 

(1) 11 P L T 741; 127 Ind.Cas 843; A IR 1930Pat. 
575; 9 Pat. 569; Ind Rul. (1930) Pat. 747. 
8 DA ie 1936 Pat. 428; 161 Ind. Cag. 937; 2 B R 395; 


CALCUTTA HIGH COURT 
Civil Suit No, 431 of 1931 
July 24, 1936 


| CUNLIFFE, J. 
HUKUMCHAND JUTE MILLS, Lrp.— 
PLAINTIFFS 
versus 
ANGLO ORIENTAL BAG Co., AND OTHERS 
-——DEFENDANTS. 

Sale of goods—Unpaid vendor's lien—Mate's receipt 
—Value of—Hypothecation of goods after shipment 
by purchaser — Negotiation of bills of lading by 
mortgagee prior to notice to ship-owner of vendor's 
charge—Effect of. 

An unpaid vendor of goods, shipped on board a 
steamship, who holds the Mate’s 1eceipt for the said 
goods, with the benefit also of a charge clause in his 
contract of sale, has not only a right against the 
defaulting purchaser, but also a right in damages 
against the ship-owner on the basis of an action for 
conversion ot trespass, where the ship-owner refuses 
to re-deliver the goods in recognition of the unpaid 
vendor's charge, always provided that the ship-owner 
has notice of the said charge before delivery at the 
port of destination of the goods and, even if the ship- 
owner has issued bills of lading at the request of the 
purchasers in regard to the goods, which bills of lad- 
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ing have already been negotiated. Where goods ai 
hypothicated after shipment by the purchaser to | 
person who negotiates the bills of lading togethi: 
with other documents relating to shipment prior ||: 
notice to the ship-owner of the unpaid vendor) 
charge, wil] not convey to the ship-owner any bett(! 
title to the mortgagee than the purchaser himself hai 4 
Nippon Yusen Kaisha v. Mahaliram Ranjeedas (| 
followed. 


Messrs. B.C. Ghosh, Sudhir Roy and &' 
P. Chowdhary, for the Plaintiffs. | 

Messrs, S. M. Bose and Clough, for De 
fendants Nos. 2 and 3. Ni 

Judgment.—The plaintiffs in this cas 
are the Hukumchand Jute Mills, Ltd: 
sellers of shipped goods under a specia 
contract for sale. The first defendants ari 
their buyers, the Anglo Oriental Bag Col} 
Ltd. The second defendants are the Cal! 
cutta Agenis of the cwners of the steamshir! 
known as the Marhatta, The third de; 
fendants are Messrs. Brocklebank, owners‘ 
of the Marhatta. 

It is not disputed that the plaintiffs are 
the unpaid vendors of these goods. The lst! 
defendants do not contest the suit. They 
are said to be in insolvent circumstances! 
Defendants Nos. 1 and 2 put in a joint 
written statement. In my opinion, thé 
decision in his case before me is concluded | 
by the judgment of the Court of Appeal 
in Nippon Yusen Kaisha v. Mahaliram 
Ranjeedas (1). The pleadings between thé 

















parties in that case and inthe case before! 
me now were almost identical. In Nippon 
Yusen Kaisha v. Mahaliram Ranjeedas (1), 
the Court of Appeal, as I understand from} 
their judgment, held that an unpaid vendor 
of goods shipped on board a steamship who 
holds the Mate’s receipt for the said gocds,| | 
with the benefit also of a charge clause in} 
his contract cf sale, has not only a right 
against the defaulting purchaser, but also! 


a right in damages against the ship-owner | | 


on the basis of an action for conversion or’ 
trespass, where the ship-owner refuses tol 
re-deliver the gocds in recognition of the, 
unpaid vendor's charge, always provided : 
that the ship-owner has notice of the said ' 
charge before delivery at the port of des- ' 
tination of the goods and, even if the 
ship-owner has issued bills of lading at 
the request of the purchasers in regard to 
the goods, which bills of lading have already 
been negotiated. ° 


I find as a fact here that the ship 
owners through their agents had due 
notice of the plaintiffs’ charge. An attempt 
was made, as I understood the arguments 


(1) 134 Ind. Cas. 82; A I R 1931 Cal, 269; 520 LJ 
365; Ind. Rul. (1931) Oal, 726 (8 B}. 
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on behalf of the ship-owners, to invoke a 
protective right in ths property of the 
goods after shipment involving them in a 
deed of bypothecation in favour of a Bank, 
the said deed having been executed by the 
purchasers, and the Bank having nego- 
tiated the bills of lading together with 
other documents relating to the shipment 
prior to the notice to the ship-owners of the 
unpaid vendor's charge. Such a hypotheca- 
tion, in my view, would convey no better 
title to the mortgagee than the mortgagor 
possessed himself, and as tothe negotia- 
tion of the documents and its legal effect, 
this point was never pleaded and I, there- 
fore, decline to consider it. There will 
be, therefore, judgment against the first 
defendants for the price of the goods and 
in the alternative judgment in the form 
of damages on the same basis against the 
third defendants. This isthe best 1 can 
do with regard to the exact nature of 
damages as no evidence was tendered in 
relation to any other damage of a special 
nature. This judgment carries with it 
costs against defendants Nos. 1 and 3. The 
logical effect of my judgment is that the 
agents of the steamship owners must be 
dismissed from the action and no costs can 
be obtained against them. 


N. Order accordingly. 


pa 


PATNA HIGH COURT 
Civil Appeal No. 349 of 1934 
September 8, 1937 
Wort AND Manonar LALL, JJ. 
RAMU SINGH AND OTHERS —PLAINTIErs— 
APPELLANTS 


versus 
AGHORI SINGH ano otaves—DgFenpants 


—REsPONDENTS. 

Succession Act (XXXIX of 1925), ss, 381, 370, 214— 
Mortgage, if debt or security —Mortgage executed in 
favour of deceased brother of plaintiff—Plaintiff in 
sut on such mortgage producing succession certificate 
—Whether sufficient title to sue — Amendment of 
plaint,if should be allowed. 

A mortgage isnot a debt within the meaning of 
8. 381, Succession Act, and it isnot also a security 
within the provisions of s. 370, : 

Therefore in a suit on a mortgage executed in 
favour of the plaintiff's deceased brother, the pro- 
duction of a succession certificate is not a sufficient 
title on which to sue on the mortgage. 

Where, however, the succession certificate was 
produced and as its production wasa reason for 
coming tothe conclusion that at least there was the 
possibility ofthe plaintifi establishing the fact of 
his heirship, the plaintiff should be allowed to 
amend his plaint to prove that he was the heir of his 
deceased brother, 


RAMU SINGH v AGHORI SINGH (PAT) 
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©. A. from the appellate decree of the 
Additional Offg. Sub-Judge, Patna, dated 
February 19, 1934. 

Messrs. S. M. Mullick G. P, Singh and 
AN. Lall, for the Appellants. 

Messrs. Khurshed Husnain and Rame 
swarup Sinha, for the Respondents. 

Wort, J—In my judgment this is a 
very clear case on the two questions which 
arose, One was determined hy the learned 
Judge in the Court below against the 
plaintiff-appellants and the other was also 
decided against them but not quite in the 
form in which it has been argued in this 
Court. The learned Judge in the Court 
below rightly came to the conclusion that 
the production by the plaintiff-appellants 
of a succession certificate was not a suffi- 
cient title upon which to sue on a morte 
gage executed by the defendant in favour 
of the plaintiff's brother. Any right to sue 
based on aright of survivorship was also 
negatived by the learned Judge who came 
to the conclusion that the plaintiff and his 
deceased brother were separate. I have 
already said andI repeat that the Judge 
was right in coming to the cunclusion that 
the succession certificate was not sufficient, 
I refer toss. 381, 370 and 214, Succession 
Act. It is quite clear, although the learned 
Judges of the Allahabad High Court held a 
different opinion. that a mortgage is not a 
debt within the meaning of s. 381, and it 
is clear that it is not a security within the 
provisions of s. 370. Now the only quese 
tion that arises in those circumstances is 
whether the plaintiff should be allowed to 
prove that he is the heirof his deceased 
brother. The learned Judge of the Appel- 
late Court before whom this plea was 
taken for the first time came to the con- 
clusion that he skould not be allowed to 
prove that fact as there was no allegation 
in the pleadings. The question is whether 
the learned Judge was in error in not 
exercising his discretion in the plaintiff’s 
favour. It is true there was no applica- 
tion for leave to amend the pleadings 
which would have been necessary had the 
Judge allowed the plaintiff to raise this 
plea, but in the circumstances I am of 
opinion that the learned Judge should have 
exercised his discretion in favour of the 
plaintiff on terms. The plaintiff came into 
Court assuming apparently that the succes- 
sion certificate was a sufficient proof of 
his right to sue. I think it can be said 
that the succession certificate was at leus, 
prima facie proof of the fact that he wag 
the heir of his brother. I wish to guard 
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myself againet being misunderstood on this 
question. I donot mean that it was prime 
facie procf in the cause, but that it was a 
yeason at any rate, having regard also to 
the plea taken by defendants Ncs. 2 and 3 
in the written statement, for coming to the 
conclusion that at least there was the 
possibility of the plaintiff establishing the 
_ . fact of his heirship to his brother. 

It is centended by Mr. Khurshed Hus- 
nain that by having to establish this fact, 
if the plaintiff can, he would change his 

‘cause of action. The cause of action is 
“entirely the same. It was an actionon a 
morigage. In a sense te was changing the 
title under which he sued, but as indicated 
by what I have already stated, there were 
sufficient facts before the learned Judge to 
entitle him to come to the conclusion that 
the plaintiff was not entirely changing the 
character of his case. I repeat myself by 
saying thatthe plaintiff came into Court 
with tLe succession certificate being cf the 
opinion, it would appear, that, that was suff- 
cient proof of his heirship to his brother. 
He was met with the provisions of the 
sections to which I have referred and, there- 
fore, quite properly failed in an action based 
on the succession certificate itself. In all 
the circumstances of the case, I am of the 
opinion that the learned Judge should have 
allowed ihe plaintiff to raise this plea; he 
should have given formal leave to amend 
the pleadings and allowed the parties, if 
necessary, to have an adjournment for the 
puipose of giving an opportunity to the 
defendant to meet the facts as alleged by 
the plaintiff. r 

The case must, therefore, be remanded to 
the Judge of the trial Court. Formal leave 
to amend will be given to raise this issue 
and this issue alone, whether the plaintiff 
is heir to his brother. The findings of fact 
and law already arrived at will stand ; the 
order for costs, both of the trial Court and 
of the Appellate Court will stand, but the 
costs of ıhis appeal and the costs of the 
hearing on ihe new issue will depend upon 
the result of the hearing in the Oourt below. ` 
Leave is given to withdraw the guardian’s 
costs deposited in the High Court. 

Manohar Lall, J—I entirely agree. 

p. Case remanded. 


| ILAOHI RAM v. AMIR ALI (LAH) 


173 1 . 
eh LAHORE HIGH COURT | i} 
`? Civil Revision Petition No. 71 of 193: i 

April 28, 1937 | 
: Bains, J. 
ILACHI RAM —PLAINTIFE— --, 
PETITIONER hp 
versus iF 
AMIR ALI ANDANOTHER —DEFENDANTS 
Opposite PARTY - Mt 
Punjab Relief of Indebtedness Act (VII of. 19 

8. 13— Section deals with discharge of abi 
debtor applying to Board and not of those who | 
not parties before Board—Revision~- First petiti, 
dismissed for defauli—Second petition, if lies. 4 

Section 13, Punjab Relief of Indebtedness Act, 0), 
deals with the discharge of liability of the „deb 
who applies to the Board and not with, the liabil 
of other persons who are not parties to the proceli 

ings before the Board. : . 

A second petition for revision would lie when {| 
first one is dismissed in default, Umar Din v., 4 
Baksh (1) and Neba Ram v. Khota Ram (2), followec 

C. Rev. P. from the decree of the Smi, 

Cause Court Judge, Amritsar, dated Augu 

26, 1936. 
Mr. Bannerji, for the Petitioner. | | 
Mr. B. D. Qureshi for Mr. Maurice, for th 

Opposite Party. f 
Order.—This petition for revision aris) 

out of a suit for recovery of Rs. 219 o 
the basis of a promissory note which wa 
executed by three persons named Nawal|! 
Din, Amir Aliand Ghulam Qadir. Nawal 

Din made an application to tke Deb, 
Conciliation Board, Amritsar, upcn wich 

he was discharged from the debt. Tht 
plaintiff thereupon instituted the p:esenį 
suit against Amir Ali and Ghulam Qadir, 
the other two executors of the prcemissory 
note. They raised the plea that the debt}, 
having been discharged by the Debt Conj}: 
ciliation Board, the suit was not competent} 
even against them by virtue of the proj 
visions of s. 13 (2), Punjab Relief of Ini | 
debtedness Act, which lays down that the 
debt must be deemed to have been duly, 

discharged for a)l purposes and all occasicne: 

The learned Judge of the Small Causel 
Court upheld this plea and dismissed the 
suit. The plaintiff has preferred a petition 
for revision of this order. A preliminary 
objection is raised that a petition for 
revision of the said «rder has already 
been dismissed and a second petition is 
not competent. The learned Counsel for 
the petitioner has cited Umar Din v. Ala 
Baksh (1), a Full Bench decision of the 
Punjab Chief Ccurt, according to which 
a seccnd petition for revision would seem 

to lie when the first one was dismissed in 

default, as it was in the present case. A 


(1) 54 PR 1901; 45 P L R1901 (F B) 
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similar view was taken by a learned Judge 
of this Court in Neba Ram v. Khota Ram 
(2). I accordingly hold that the present 
petition is competent. 

On merits, | am unable to agree with 
the construction placed upon the provisions 
of s. 13, Punjab Relief of Indebtedness 
Act by the Court below. The only person 
who had applied to the Debt Conciliation 
Board was Nawab Din. The present res- 
pondents were not parties to those pro- 
ceedings and it seems to my mind clear 
that s. 13 only deals with the discharge 
of liability of the debtor who applies to 
the Board and not with the liability of 
other persons wno are not parties of the 
proceedings before the Board. The Jearned 
Judge of the Small Cause Court has, 
however, not decided some of the otber 
objections raised by the respondents, e. g. 
as regards the compliance with the pro- 
visions of the Punjab Relief of Inde btedness 
Act, and the case has, therefore, to be 
remanded. I, therefore, accept this peti- 
tion for revision and setting aside the 
order of the learned Judge, remand the 
case for re-decision in the light of the above 
` remarks. Costs will follow final decision. 
Parties to appear in the Court below on May 


17, 1937. 
D. Case semanded. 
(2) A I R 1928 Lah. 520; 110 Ind. Oas. 833. 
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BOMBAY. HIGH COURT 
First Civil Appeal No. 155 of 1639 
February 10, 1957 
BARLEB AND TYABJI, JJ. 
CHHOTALAL MANSUKHLAL— 
APPELLANT 
VveTSUS 
SOMESHWAR JIVRAM AND ANOTHER 
— RESPCNDENTS. 

Bombay High Court (Original Side) Rules, r_767—~ 
Civil Proceaure Code (Act V of 1908), s. 35—Costs— 
Practice in mufassal Courts—Costs in respect of in- 
cidental order connected with main proceeding and 
those in respect of distinct interlocutory proceeding— 
Taxation of bill of costs— Function of Judge when 
making inciaental orders and when sitting in appeal 
to hear objections from Taxing Officer — Orders not 
explicit—Court’s directions under s. 35, Civil Pro- 
cedure Code and r. 767 of Bombay High Court 
(Original, Side) Rules — Proper course — Duty of 
Court and Advocates to keep in mind procedure re- 
lating to orders about costs followed on Original Side 
of High Court— Sch II of Rules, applicability of, in 
manner to deprive parties of cosis properly incurred 
— Instruction charges to Advocates im mufassal— 
Absence of particulars— Practice. 

In the mufassal, the ordinary procedure and 
practice applicable to orders relating to costs are 
such that the Courts in the majority of cases do not 
give directions with reference to the costs of the 


* 


CHHOTALAL MANSUKHLAL U. SOMESHWAR JIvRaM (BOM) 


< 


489 


proceedings leading up to each incidental order as 


‘it is made. The failure therefore by a mufassal 


Court to make any order with reference to the costs 
ofan incidental proceeding which forms part of 
a more comprehensive litigation, may not carry with 
it any such implicetion that the Court has refused to 
exercise the discretion as tu the seale of fees or that 
it is intended thatthe costs of that part of the pro- 
ceeding should be borne by each of the parties: nor 
is there impliedly any decision that ultimately ‘there 
will be no order that one of the parties shall recover 
it from the other—the implication may be either 
thatthe costs of the proceedings leading up to the 
incidental order are to form part of the costs of the 
proceedings as a whole; a result similar to that 
when anorder is made in the High Court that the 
costs shall be costs in the main proceeding; or the 
Court may not have exercised its powers with 
refere:.ce to the costs as when in the High Court costs 
are reserved. The case must, however, stand on a 
somewhat different footing where the order in ques- 
tion is not an incidental order arising out of a 
proceeding forming part of the larger proceeding 
but where there is a distinct interlocutory proceed- 
ing, even though it may be an offshoot of the larger 
proceeding. Such an interlocutory proceeding is not 
a necessary branchofthe main litigation. It may or 
may not be made. Itmay be made quite frivolously 
and may be dismissed, even when the main proceed- 
ing is justified and successful. In the case of dis- 
tinct interlocutory proceedings, therefore, the im- 
plication would not be the same asinthe case of 
necessary incidental ordeis connected with the main 
proceeding. lf there is no special order relating to a 
distinct interlocutary proceeding, it can hardly be 
presumed that the costs must be added to and must 
follow the costs of the main proceeding. [p. 49] 

sole & a) j eg hea 

ere a District Judge in mufassal h j 
tions from the Taxing Officer yas is kasih ak 
different function from that which he exercises while 
making the incidental orders, When he is making 
the incidental or interlocutory order, he has a two- 
fold jurisdiction ; (a) under s. 35, Uivil Procedure 
Code, the discretion to determine by whom and out 
of what property and to what extent the costs were 
to be paid, and to give all necessary directions for 
the purpose; and (b) he has also the jurisdistion 
under r. 767 of the Rules of the Bombay High Court 
to “specially dinect” that the practitioner shall be 
entitled tocharge and be allowed the fees on a scale 
other than that set forth in the said Sch. Il, When 
however, the District Judge is sitting in appeal to 
hear objections from the Taxing Officer, he has 
merely to determine whether the Taxing Officer had 
rightly taxed the costs, in accordance with the rules 
and practiceand the orders that the Court had al- 
ready made. As the Taxing Officer himself has not 
the two-fold jurisdiction under the Civil Procedure 
Code, s. 35, and under the High Court Rules, r. 767 
ae ec guage sting n appeal over the Taxing 
cer has no similar jurisdiction at 
492 col. 2 | J that stage. |p. 
It may happen in the mufassal that the 

the Court are not sufficiently explicit to deine 
questions of costs and that the Court's directions 
under s 25 and r. 767 may be considered necessar 

by the Taxing Officer, He may reasonably think in 
view of the practice prevailing in the mufassal) that 
such directions were not given by mere oversight 
In such cases, the proper course for the Taxing 
Officer would be to give the parties an Opportunit 

of obtaining such directions or ordera from the Court 
before the costs in question are taxed. For prevent- 
ing delay, the Taxing Officer may, m Proper cages, 
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proceed with the taxation leaving the matter open or 
may give an alternative decision. This-would enable 
the district Judge to deal with the matter ultimately, 
not only as in appeal from the Taxing Officer but to 
hear the application (although belated) for directions 
under s, 35 andr. 767. (p. 493, cole.1 & 2.] 

It ig advisable in proceedings, the costs of which 
have to be taxed in ‘accordance with the Original 
Side scale, that the mufassal Oourts should make 
special orders and give specific directions relating to 
the costs of each order; and that they should exercise 
the two-fold jurisdiction under s. 35, Civil Procedure 
Code and r. 767,0f the High Court at the time when 
the particular order (whether incidental to the pro- 
ceedings or necessitated by an interlocutory ap- 
plication) is being made. The procedure relating to 

- orders about costs followed on the Original Side of 
the High Court ought to be kept in mind by the 
“advocates as well as the Courts, as the duty lies upon 
the parties and their Advocates to apply for directions 
and orders relating to costs; and to make such ap- 
plications at the proper time. fp. 493, col, 2.) h 

The words in r. 767 of Bombay High Oourt (Original 
Gide) Rules “so far as the same are applicable” 
govern the rule that “the fees must be allowed as set 
forth: and referred to in Sch. IT” at p. 398. It is not 
reasonable to apply the schedule in such a manner 
and for such reasons as to deprive parties of costs 
which they have necessarily and properly to incur. 
Under r. 559 all such just and reasonable charges 
and expenses as appear to have been properly in- 
curred in procuring evidence and the attendance of 

. witnesses are to be allowed | [p. 494, col. 1.] | h 
The absence of such particulars as ought ordinarily 
tobe included in the item for instructions, may be 
overlooked if there is other evidence on the basis of 
which the Taxing Officer or the Judge in Chambers 
can forma proper judgment as regards the amount 
to be allowed. Shamdasani v. Tata Industrial Bank, 
Ltd. (2), relied on, [p. 495, col. 2.j f 
‘Instruction charges include the remuneration that 
the solicitor is entitled to charge for collecting evi- 
dence in preparing the case forthe final hearing and 
similar work. Though the Advocate in the mufassal 
does not instruct Counsel, he has to instruct himself, 
he has to prepare himself for performing the same 
duties that Counsel would perform in the High Court. 
The Advocate has to get acquainted with the law 
and collect the authoritieson the subject. He may 
not be entitled to remuneration for this work on the 
same scale as Counsel ; but since Counsel's fees are 
saved, he must have fair remuneration for work done 
py him. The labour and work imposed upon the 
Advocate are in one sense less than the labour and 
work of the attorney instructing Counsel, but such 
labour and workare no less necessary and impor- 
tant in the one instance than in the other; and there 
is no reason or principle why Advocates should be 
deprived of fair remuneration for work necessarily 
undertaken which would have to be done in the High 
Court through Counsel. Gorakhram v. Pirozshah 
(4) and Shamdasani v. Tata Industrial Bank, Ltd. (2), 
relied on. [p. 494, col. 2] i 
. The Advocate inthe mufassal is competent to do 
the work done by Counsel in the High Court, includ- 
ing the looking up of the law. The items of work 
done by the Advocate in looking up the law may 
consequently in proper cases be taxed in the mufassal 
on principles similar to those on which such items 
are taxed in Bombay when they are properly includ- 
ed in the fees paid to Counsel , They are allowed in 
Bombay if Counsel are certified by the Oourt as 
having been properly instructed to appear, though 
the attorney himself had the right of audience on the 
occasion, Itis implied that such simple matters of law 
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as can be dealt with by attorneys without employil 
Counsel are not to be separately charged for. In i 
mufassal, special directions would ordinarily hay 
tobe applied for at the proper’ time, so as to ir 
dicate that in the opinion of the Court, the question 
of law involved were of such a nature and complexit 
thatthe Advocate ought to be allowed special rt 
muneration for it; that the services he waa renderinl 
were such that Counsel may properly have bed |: 
briefed to render them in the High Court. [p. 49t]. 
cols, 1 & 2.) LCR 


F.C, A. from the decision of the Distri¢}: 
Judge, Kaira at Nadiad, in Miscellaneoul 
Application No. 2 of 1934. | 

Messrs. M. M. Gharekhan and U. L. Shah 
for the Appellant. E 

Messrs. M. R. Jayakar and C. | Ki 
Shah (for No. 1) and I. B. Desai (for No. 2), 
for the Respondents. P B 

Tyabji, J.—This appeal arises out ofithé! 
taxation of a bill of costs claimed byj ani’ 
Advocate practising in the mufassal in res' 
pect of legal services rendered in connection 
with a petition for the compulsory wind: : 
ing up ofa registered company. presented, 
unders 162, Companies Act. It is admit# 






























ted that the Advocate is entitled to recover 


from his own client the fees that ard!’ 
claimed in the bill of costs; but it is said. 
that certain items cannot be claimed | ag 
against other parties. 


1936 Edn, provides that attorneys and! 


Pleaders are eatitled to charge and to ‘be} 
allowed the fees set forth in Sch II to thel” 
said rales (at p. 393). The rule is, howe: 


ever, subject to two provisions: the saidi 
fees shall be allowed (1) so far as the same 
are applicable, and (2) unless the Court! 
shall otherwise specially direct. (The rule}: 
was amended by a Notification in the Bom | 
bay Government Gazetie, dated Febru-|- 
ary 20, 1936, but the amendments so made 
were made subsequent to the date of thel 
proceedings with which we are ccncerned,}! 


and to the orders under appeal. I shail], 
it wast | 
before the Notification of February 20, 1936,).' 
that being the form in which the ralelis|. 


refer throughout to r. 767 as 


applicable to the case before us.) 

Under r. 
petition for the compulsory winding uplof 
a company in the mufassal have to be 
taxed (subject to the two provisions that} 
I have stated) 
table of fees applicable to attorneys of the. 
High Court of Bombay 
original civil jurisdiction. That table of 
fees is appropriate to Bombay where the 


dual system prevails, under which attor-|. 


neys have only a limited right of audience 
and have, in the majority of cases, neces- 





Rule 767 of the Rules ` 
of the High Court of Bombay (Orginal Side) - 


767, therefore, the costs ofi 4 if 






in accordance with thé] 


in its ordinary | : 
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sarily to instruct Counsel. The table is not 
equally appropriate to the procedure in 
the mufassal where the places both of 
attorneys and Counsel are taken by a single 
class of practitioners—the Advosates—and 


where the procedure and practice observed’ 


by the Court are otherwise less complex 
than in Bombay. In applying to Advo- 
cates practising in the mufassal the rules 
primarily intended for attorneys on the 
Original Side in Bombay, certain matters 
of principle have consequently to be first 
determined befcre the items of the bill of 
costs to which objection has been raised can 
be considered in detail. 

On the, Original Side of the Bombay 
High Court the ecs's incurred in respect 
of each proceeding resulting in an order of 
the Court (whether it is an order dealing 
with an interlocutory proceeding or whe- 
ther the order is merely incidental to and 
forms a necessary vart of the main proceed- 
ing), are dealt with by the Judge at the 
same time at which he makes tke order. 
(Where work is done by an attorney which 
dees not result in an order of the Court, 
a special application may be made for 
directions with réspect to the costs. In 
making its order relating to the costs, the 
Court may exercise the jurisdiction saved 
in r. 767 under which the Court may 
“otherwise specially direct,” ù. e. direct 
that fees may be allowed to be charged on 
a basis other than that set forth and re- 
ferred to in the said Sch. II According- 
ly, when a Judge sitting on the Original 
Side of the High Court, in making an order, 
whether interlocutory or incidental, makes 
no reference in the order itself to the 
costs of the proceedings resulting in his 
order, it is reasonable to presume (1) that 
it was intended that there should be no 
order for the costs of those (interlocutory 
or incidental) proceedings, and (2) that the 
Jourt refused to exercise its discretion to 
direct that the fees should be on ascale other 
than that inthe schedule. In the. mufassal, 
the ordinary procedure and practice ap- 
plicable to orders relating to costs ere such 
that the Courts inthe majority of cases do 
not give directions with reference to the 
costs of the proceedings leading up to each 
incidental order as it is made. The failure, 
therefore, by a mufassal Court to make 
any order with reference to the costs of an 
incidental proceeding which forms part of 
a more comprehensive litigation, may not 
carry with it any such implication that 
the Court has refused to exercise the dis- 
eretion as to the scale of fees or that it is 
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intended that the costs of that part of the 
preceeding should be borne by each of the 
parties ; nor ie there impliedly any deci- 
sion that ultimately there will be no order 
that one of the parties shall recover it 
from the other—the implication may be 
either that the cosis of the proceedings 
leading up to the incidenial order are to 
form part of the costs of the proceedings 
asa whole: a result similar to that when 
an order is madein the High Court that 
the costs shall be costs in the main pro- 
ceeding; or the Court may nct have exer- 
cised its powers with reference to the 
costs as when in the High Court costs are 
reserved. 

The case must, however, stand on a 
somewhat different footing where the order 
in question is not an incidental order aris- 
ing out of a proceeding forming part of the 
larger proceeding, but where there is a 
distinct interlocutory prcceeding, even 
though it may be an offshoot of the larger 
proceeding. Such an interlocutory pro- 
ceeding is not a necessary branch of the 
main litigation. It may or may not be 
made. It may be made quite frivolcusly 
and may be dismissed, even when the 
main proceeding is justified and successful: 
In the case of distinct interlocutory pro- 
ceedings, therefore, the implication would 
not be the same as in the case of necessary 
incidental orders connected with the main 
procecding. If there is no special oider 
relating to a distinct interlocutory proceed- 
ing, it can hardly be presumed that the costs 
must be added to and must follow the 
costs of the main proceeding. 

In the bill before us, however, there 
does not seem to be any important inter- 
locutory proceeding referred to, the costs of 
which are contested. Items Nos. 93, 94 and 
95 do, no doubt, refer to independent 
interlocutory proceedings. They refer to 
work done in connection with “Drawing a 
petition for inspection" (for which Rs. 5 
are claimed) ; secondly to “Engrossing two 
fair copies thereof F. 3.” (Re. 1-5-0 being 
charged); thirdly to “Attending the Court 
at Nadiad when the same was heard and 
granted by the Court and inspecting the 
account books, engaged the whole day.” 
(In respect of the last, only Rs. 5 out-cf- 
pecket charges are claimed). But no 
objection has been tuken to these items. 
They involve cnly Rs. 115-0 in all. Tre 
distinction between interlocutory and neces- 
sary incidental orders must be kept in 
mind: but for the reasons that I bave stated, 
tre distinction is not materjal in dealing 






hh 8s they are all 

rof incidental proceedings. 

_ritems objected to refer to costs 

“sd in respect of distinct interlocutory 
proceedings. 

Again, attorneys have only a limited 
right of audience in the High Court. 
“When a matter is brought up in Chambers, 
attorneys (since they have the right of 
audience in Chambers).are not expected or 
allowed to instruct Counsel (except at the 
cost of their own clients or unless Counsel 
are certified by the Court). But when a 
Chamber matter is adjourned into Court 
“(on the ground, e. g., that it is too complex 
to be dealt with in Chambers), attorneys 
having no right of audience in the Court 
find it necessary to instruct Counsel, and 
the charges for instructing Counsel and 
the fees payable to them are then neces- 
sarily allowed. There is in the mufassal 
no procedure like an adjournment from 
Chambers into Court. This particular mode 
of discriminating (1) matters that are com- 
paratively simple and may be dealt with 
in Chambers, from (2) matters that are 
more complicated and must be adjourned 
into Court and in respect of which Coun- 
sel must be instructed—’s absent. 
` Thirdly, in the High Court on the one 
hand, the same Judge does not perma- 
nently sit in Chambers, and on the ctLer 
the Taxing Masterin Bombay is a special 
permanent officer whose function is in 
many cases restr.cted to interpreting and 
giving effect to the orders relating to costs 
made by the particular Judge by whom the 
orders relating to costs were made. When 
in such cases there is an appeal from the 
Taxing Master to the - sitting Judge in 
Chambers, the subject of appeal is whether 
the Taxing Master has correctly interpret- 
ed and given proper effect to the original 
orders relating to cosis made by the Court 
dealing with the proceedings atthe time 
when the particular orders were made. In 
the mufassal, the order for costs is ordinati- 
ly one order coverting the costs of the whole 
of the proceedings taken ss one com- 
prehensive transaction, whereas in the 
High Court the c^sts incurred for each 
separate order are deait with severally. 
The result is thatatthe timeof the taxa- 
tion cf costs, the Taxing Officer in the 
mufassal has not before him such detziled 
directions from the Court as the Taxing 
Master in the High Court has, relating 
either (a) to the incidence of costs of each 
order (riz. whether the party is to bear 
the costs relating to any part of the pro- 
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ceedings himself or they are to be bor, 
by the other side), or (6) declaring 
refusing to declare that certain matt 
must be deemed by the Taxing Officer; 
form part of the services properly rendel 
by the practitioner in respect of the proce 
ings, and that, therefore, fair remunerat 
for rendering such services must form i 
of the costs of the said proceedings, oY 
giving special directions with referenc 
the scale on which he must tax and a 
fees for specified professional services. 
District Judge who deals with and 
objections against the taxation of the 
of costs may more often be the same a 
Judge who had dealt with the oril 
proceeding than would, in the ord, 
course, be the case in the High Court. 
The simpler practice followed 1 
mufassal has in the present case re 
in certain matters being overlooked. 
functions of the District Judge when h 
objections from the Taxing ones 
not been discriminated from his fur 
at the earlier stage when he ma 
incidental or interlocutory orders, th „ovb 73 
of the part of the proceedings leading AX 
to which orders had subsequently to be 
taxed. The Di-trict Judge when he heard 
objections from the Taxing Officer was 
exercising a different function from that 
which he exercised while making the 
incidental orders. When he was making 
the incidental or interlocutsry order he had 
a two-fold jurisdiction (a) under s. 135, 
Givil Procedure Code, the discretion tol de- 
termine by whom and out of what' property 
and to what extent the costs were to be 
paid, and to give all necessary directions for 
the purpose; and (b) he had also the Juris- 
diction ynder r. 767 of the Rules of the 
Bombay High Court to “specially direct” 
that the practitioner shall be entitled to 
charge and be allowed the fees on a scale 
other than that set forth in the said Sch. If. 
When, however, the District Judge was 
sitting in appeal to hear objection from the 
Taxing Officer, he had merely to determine 
whether the Taxing Officer had rightly 
taxed the costs, in accordance with the rules 
and practice and the orders that the Court 
had already made. Asthe Taxing Officer 
himself had not the two-fold jurisdiction 
under the Civil Procedure Code, s. 35, and 
under the High Court Rules, r. .767, to 
which I have just referred, the District 
Judge sitting in appeal over the Taxing , 
Officer had no similar jurisdiction, at that- 
stage. Both the Taxing Officer and the 
District Judge seem to have omitted to bear , 








1938 


this distinction in mind and to have acted 
as though the proceedings had not con- 
sisted merely of the taxation of costs but 
as ifthe powers unders. 35 and r. 767 
were exercisable at the time of taxation; 
and as though they were exercisable not 
only by the District Judge on the proper 
occasion but could be exercised by the 
Taxing Officer at the time of the taxation. 

Taking advantage of the oversight to 
which I have referred, and of other matters 
in which the mufassal practice differs from 
that of the High Court, it was pressed 
upon us that (1) where no orders for costs 
were actually made by the Court with 
reference to any part of the proceeding 
leading up to any orders, interlocutory or 
incidental, the costs must be borne by each 
party ; (2) that where at the time when 
any orders were made no special directions 
were obtained directing that underr. 767 
the costs of the proceedings resulting in 
the particular order be taxed otherwise 
than in accordance with the scale in the 
said Sch. H, it must be taken that the 
Court had refused to give any special direc- 
tions under r. 767; and (3) that as there 
was no order for adjcurnment into Court 
and no Counsel were engaged, no fees be- 
came due in respect of work which is 
remunerated on the basis of Counsel being 
properiy instructed. The practica on the 
Original Side cannot, however, be applied 
in the mufassal in such a rigorous manner. 
The position must be considered in view of 
the events and procedure that have actually 
taken place. Rule 564 is in the following 
terms : 

“Where in the opinion of the Taxing Master the 
maximum fee allowed by these rules is insufficient 
or a fee ought to be allowed for any matter not 
provided for in the rules or table of fees, he may 
upon the application of a party refer the matter 
to the Court stating what amount in his judgment 
ought to be allowed and by whom the same ought 
to be paid, and the Court shall make such order 
thereon as to the allowance of the whole or any 
part of the amount proposed by the Taxing Master 
as it shall think fit.” 

It may happen in the mufassal that the 
orders of the Court are not sufticiently 
explicit to determine such questions and 
that the *Court’s directions under s. 35 
and r. 7b7 may be considered necessary 
by the ‘Taxing Officer. He may reasonably 
think (in view of the practice prevailing 
in the mufassal) that such directions were 
not given by mere oversight. In such cases, 
the proper course for the Taxing Officer 
would be to give the parties an opportunity 
of obtaining such directions or orders from 
the Court before the costs in question are 
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taxed. For preventing delay, the Taxing 
Officer may in proper cases proceed with 
the taxation leaving the matter open or 
may give an alternative decision. This 
woulå enable the District Judge to deal 
with the matter ultimately, not only as in 
appeal from the Taxing Officer but to hear 
the application (although belated) for 
directions under s. 35and r. 767. Inthe 
present case, though the proper procedure 
with reference to the exercise of the 
discretion under s. 35 andr. 767 has not 
been followed, no substantial injustice 
seems to have resulted. It appears just 
and reasonable to overlook the omissions 
or errors in procedure and to consider 
the matters for decisicn in substance. 
Before doing so, however, it is neces: 
sary to observe upon its being highly 
advisable in proceedings, the costs of which 
have to be taxed in accordance with tke 
Original Side scale, that the mufassal 
Courts should make special orders and 
give specific directions relating to the costs 
of each order ; and that they should exer- 
cise the two fold jurisdiction under s. 35, 
Civil Procedure Code, and r. 767 of the 
High Court at the time when the particular 
order (whether incidental to the proceedings 
or necessitated by an interlocutory applica- 
tion) is being made. The procedure relating 
to orders about costs followed on the Origi- 
nal Side of the High Court ought to be 
kept in mind by the Advocates as well as 
the Courts, as the duty lies upon the parties 
and their Advocates to apply for direc- 
tions and orders relating to costs; and 
to make such applications at the proper 
time. The fees and charges to be allowed 
to attorneys for attending any summons or 
other application at the Judge's Cnambers 
are laid down in Sch. Il, p. 398 of the 
Rules of 1936. There are two alternative 
provisions: (1) that the charges for 
attending any summons or other application 
at the Judge's Chambers shall be Rs. 10 per 
hour, or (2) ; 

“where from the length of the attendance or the 
difficulty of the case the Judge shall think this 
fee an insufficient remuneration for services per- 
formed, such fee as the Judge may allow to the 
attorneys by a memorandum in writing expressly 
made for that purpose and signed by the Judge 
specifying distinctly the ground of such al- 
lowance,” 

No such memorandum was made by the 
Judge at the time of making the order for 
the compulsory winding up. The schedule 
does not, however, preclude such memo- 
randum being made subsequently. Accord- 
ingly in In re Indore Malwa United Mills, 
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‘Mathuradas Conjee Matteni (unreported), 
- Wadia, J., sitting in Ohambers on 
October 14, 1935, ordered the Taxing Master 
to allow certain specified charges sepa- 
rately in respect of the hearing of the 
petition and of the several interlocutory 
‘applications thereon and on the Chamber 
summons and other petitions in In re 
Indore Malwa Mills made from time to 
time and other proceedings before the 
Commissioner, whether the costs thereof 
had been by previous orders provided or 
not. Moreover, in the mufassal the absence 
of such a memorandum does not for the 
reasons stated imply that the Judge has 
exercised his discretion and refused to 
make it. I have already referred to the 
fact that the distinction between proceed- 
ings in Chambers and proceedings adjourn- 
ed to Court has no application in the 
mufassal Courts. In the High Court, when 
the matter is adjourned into Court, attor- 
neys have no right of audience and it 
becomes necessary to instruct Counsel. 
Advocates have on the other hand plenary 
audience in the mufassal Courts. These 
circumstances were made the basis of an 
argument that though a matter may be 
such that if it had been in the High Court 
it would have been adjourned into Court 
(e.g. a Complicated and important matter 
relating tothe winding up of a company 
such asthe present), yet no order can be 
made in the mufassal that it should be 
adjourned into Court; that therefore all 
those items in the table of charges that 
would in terms be applicable only when 
the matter is adjourned into Court must 
be Jeft out of consideration when the costs 
of proceedings before a mufassal Court are 
being taxed. But obviously the words in 
r. 767 “so far as the same are applicable” 
govern the rule that “the fees must be 
allowed as set fourth and referred to in 
Sch. Il” at p 398. It is not reagonable 
to apply the schedule in such a manner 
and for such reasons as lo deprive parties 
of costes which they have necessarily and 
properly toincur. Under r. 559 all such 
just and reasonable charges and expenses 
as appear to have been properly incurred 
jn procuring evidence andthe attendance 
of witnesses are to be allowed. 

Another head of arguments referred to 
that large and important item in taxation 
which consists of “general instruction 
charges.” The form in which such charges 
‘are dealt with is to bring them under the 
head of fees due to attorneys for the work 
done by them in order that they may pre- 
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pare Oounsel for facing the facts and the 
law before the Court. Instruction charges 
include the remuneration that the. Solici- 
tor is entitled to charge for collecting evi- 
dence in preparing the case for the final 
hearing and similar work : Gorakhram v. 
Pirozshah (1), at p. 582* and Shamdasant. 


v. Tata Industrial Bank, Ltd. (2). It was -` 


argued that there can be no equivalent 
charges allowed to Advocates in the mufas- 
salsince they need never instrict Counsel. 
But though the Advocate in the mufassal 
dces not instract Counsel, he has to instruct 
himself, he has to prepare himself for per- 
forming the same duties that Ccunsel 
would perform in the High Court. The 
Advocate has to get acquainted with the 
law and collect the authorities on the sub- 
ject. He may not be entitled to remunera- 
tion for this work on the same scale as 
Counsel, but since Counsel’s fees are 
saved, he must have fair remuneration 
for work done by him. The latour and 
work imposed upon the Advocate are in 
one sense less than the labour and work 
of the attorney instructing Counsel, but 
such labour and work are no less necese 
sary and important in the one instance than 
in the other; and there seems no reason 
or principle why Advocates should be de- 
prived of fsir ‘remuneration for work 
necessarily undertaken which would have 
to be done in the High Court through 
Counsel. Instruction charges were specifi* 
cally ordered to be allowed in the order of 
B.J Wadia, J. dated October 14, 1935 
to which I have already referred, and 
Kania, J. on January 29, 1934, in L. O. 32 of 
1933 (unreported) observed : 

“I do wot see any reason why in winding up 


matters reasonable instruction charges should not 
be allowed on taxation " 


and ordered that they should be allowed. 
No doubt the fees for work, items relating 
to which are conveniently grvuped together 
under the head of instruction charges must 
be carefully considered under each item of 
work so grouped together, ‘The fees claimed 
must be examined item by item. Hach 
item must be adapted to the conditions in 
the mufassal. This was, in oure} opinion, 
substantially though not formally done in 
the judgment under appeal. In our opi- 
nion, therefore, the objection to the items 
regarding instructions, the most important 
of which is Item No. 166, cannot succeed, 


(1) 57 B 570; 142 Ind. Oas. 353; A I R 1933 Bom 
92; 35 Bom. L R 93; Ind, Rul. (1933) Bom. 215. 


(2) 29 Bom. L R 1093; 103 Ind. Cas. 731; A I R1927 


Bom. 529. 


*Page of 57 B.—[Hd.] 
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- ,and not answered by 
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on the general ground that charges which 
are usually grouped together under the 
heading “instruction charges" cannot at 
all be allowed in the mufassal. Item 
No. 166 must, however, be examined in 
respect of some of its details to which 
objections have been taken, objections 
which are contended to be substantial 
the considerations 
with which I have already dealt. The item 
is in the following terms : . 

“Work done.—Instructions for brief for the case 
including a perusal of the Memorandum and 
Articles of Association of the company and 
account books and other papers, and attendances 
on the clignt and his man and the Court, as 
mentioned above, and thereafter from time to 
time: and holding consultations with the support- 
ing contributories' Pleaders and getting other 
copies, searching law authorities, and doing all 
other correspondence, perusals, and attendance 
and work not herein otherwise charged, from the 
beginning to date,” 

A fee of Rs. 1,500 was originally claimed: 
The item is framed in a form of words 
appropriate to an attorney briefing Counsel], 
but not to au Advocate himself doing the 
work of Counsel. The words “instructions 
for brief” ure manifestly inappropriate. 
This error arises from a failure to adapt 
the form prevalent in Bombay (where 
attorneys have to instruct Counsel and 
Prepare the necessary brief, in respect of 
matters in regard to which attorneys have 
no right of audience) to the practice in the 
mufassal where Counsel need not be instruc- 
ed (Advocates having plenary right of 
audience in the mufassal). This objection 
is one merely of form and not of substance 
and is covered by what I have already 
said. Other exceptions are, however, taken 
to the item. First, with reference to 
charges for looking up the law. Though 
the schedule provides for charges for 
“attendance within the office and out of 
office, within the Fort and outside the 
Fort" (Table of Fees, p. 414), attorneys in 
the High Court are not, asa rule, allowed 
to charge any fees for looking up the law. 
That is taken tobe the duty of Counsel, 
and as Counsel’s fees are separately taxed 
and allowed in cases in which they are 
necessarjly or properly instructed, the work 
done in looking up the law is duly remun- 


‘erated under the item relating to Counsel’s 


fees. The Advocate in the mufassal is 
competent to dothe work done by Counsel 
in the High Court, including the looking 
up of the law. The items of work done 
by the Advocate in looking up the law may 
consequently in proper cases be taxed in 
the mufassal on Principles similar to those 
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on which such items are taxed in Bombay 
when they are properly included in the 
fees paid to Counsel. They are allowed in 
Bombay if Counsel are certified by the 
Court as having been properly instructed 
to appear, though the attorney himself had 
the right of audience on the occasion. It 
is implied that such simple matters of law 
as can be dealt with by attorneys without 
employing Counsel are not to be separately 
charged for. In the mufassal, special 
directions would ordinarily have to be 
applied for at the proper time, so as to 
indicate that in the opinioa of the Court 
the questions of law involved were of such 
a nature and complexity that the Advocate 
ought to be allowed special remuneration 
for it; that the services he was rendering 
were such that Uounsel may properly have 
been briefed to render them in the High 
Court. In the present case, the learned 
Judge has clearly expressed this opinion 
though not for the specific purpose of al- 
lowing any fees for looking up the law. 
Though there has been a failure to observe 
the strict practice, there seems to heno 
substantial ground for allowing this objec- 
tion to prevail. | 

Counsel for the appellant objected 
secondly that the particulars and details 
given in item No. 166 are not sufficient. 
The fees claimed under the item of inst- 
ructions were found, however, in the course 
of the discussion before us, to bein respect 
of work which, taken piece by piece, can 
be brought under the various heads of 
Sch. II. Item No. 166 taken by itself is, 
it must be admitted, deficient in particulars. 
But in fact item No. 166 must be supple- 
mented by several other items of the bill, 
such asitems numbered 39, 78, 92, 134 
which refer to work done for which re= 
muneration was due, but which has not 
been charged for separately. These items 
are for attendances on the client, or his 
representative, or other contributories who 
supported the petition for compulsory 
winding up, orthe liquidator, or other 
officers of the Court, or for receiving 
instructions for the hearing, or for draft- 
ing affidavits. Moreover, the absence of 
such particulars as ought ordinarily to be 
included in the item for instructions, may 
be overlooked if thereis other evidence on 
the basis of which the Taxing Officer or 
the Judge in Chambers can forma pro- 
Per judgment as regards the amount 
to be allowed Shamdasani v. Tata Industrial 
Bank, Ltd. (2) at page 1097*, 


“Page of 29 Bom, L. R.—[Hd.] 
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We have carefully considered in detail 
the allowance of Rs. 1,200 in respect of 
instruction charges wbich must include 
remuneration allowable for the work to 
which I have referred, such as getting 
together the evidence, preparing him- 
self with the facts of the case and the law 
and looking up the authorities „for being 
able to address the Court. This is a spec‘es 
of work going beyond mere attendance in 
Court with which other items, to some of 
which I have referred, deal. The items 
making up what have been called the in- 
struction charges are mot open to any of 
the objections taken before us. None of 
the items refer to work which has been 
already charged for under other items, or 
to work which the Advocate would be ex- 
pected to do without being remunerated for 
it, or to work remuneration for which ought 
to fall on his own client and which could 
not be claimed from the other side, We 
have taken all these matters into considera- 
tion, bearing in mind the remarks with 
reference to the allowance of Rs. 1,200 for 
tke general instruction, charges made by 
Taxing Officer. Though some of these 
remarks were made by the Taxing Officer 
under anerror as to his proper function 
in taxing the bill, they were adopted by 
the District Judge. We are of opinion 
that the allowance represents fair remu- 
neration for professional work properly 
done; and that scale of fees adopted as its 
basis corresponds to that in the schedule. 
The allowance of Rs. 1,200 will not, there- 
fore, be interfered with, | | 

Another set of items objecied to has re- 
ference to the scale of fees that the Advo- 
cate is entitled to charge for attendance 
in the Court at Nadiad. The Advocate, 
who appeared for the petitioner at Nadiad 
in the present proceedings, was not an 
Advocate habitually practising In the 
Nadiad Court. He usually practises at 
Ahmedabad. It was argued by Mr. 
Jayakar that for this reason his attendance 
in the Nadiad Court must be putcn the 
same footing as whena case 18 preceeding 
in the High Court, and an attorney of the 
Bombay High Court, properly in charge 
of the prcceedings, attends beyond the 
local jurisdiction of the High Court. That 
argument, in our opinion, cannot be accept- 
ed. The attendance was not beyond the 
jurisdicticn of the Court in which the 
proceedings were gong On. It is not 
suggested that no Advocate who was com- 
petent to deal with the matter was avail- 
able within the jurisdiction of the Nadiad 
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Ccurt. No doubt, a practitioner was in 
fact brought from beyond the jurisdiction 
of the Uourt, butthat fact can have no 
bearing on the applicability of the item in 
the table. The attendance at Nadiad of an 
Advocate from Ahmedabad is not shown to 
have been necessitated by the nature of the 
questions involved, or becanse the Ahmed- 
abad Advocate alene was acquainted with 
the facts and questions, or by ctker similar 
circumstances. The additional egpense in- 
curred may more reasonably be atiributed 
to over-caution: see r. 562. Reliance was 
placed on MacIver £ Co. Ltd. v. Tata 
Steamers, Limited (3) where the fiaintiff’s 
Attorney from Liverpool attended at the 
examination of a witness whose evidence 
was essential to the plaintiff's case, and who 
was examined in London before the trial of 
the action. The Attorney attended at the 
examination for the purpose of instructing 
Counsel. The rule governing the case in ' 
England gave complete discretion to the 
Taxing Master, it being provided that the 
Taxing Master shall allow all such costs, 
charges and expenses, as shall appear to 
him to have been necessary cr proper for 
the attainment of justice; and it was held 
that the discretion kad been exercised 
reasonably and within the terms of the 
rule. Inthe table by which the present 
proceedings are governed, there is no pro- 
vision giving to the Taxing Officer any 
such wide discretion. On the contrary, ` 
the fees for attendance are specifically 
laid down. There being a fixed fee for 
such attendance, the Taxing Officer could - 
not tax the costs on any other scale. The 
Taxing Officer inthe present case did not 
make a reference to the Court under r. 564. 
There are no special directions given by 
the Court under r. 767, nor are any reasons 
pointed out how such directions could have 
been supported, assuming that we could 
have taken such reasons into account at 
the present stage. The fee has apparently 
been fixed in entire oversight of the pro» 
visions of the table. For attending the 
Court at Nadiad, under item No. 55, Rs. 
12) were claimed. The particulars given 
ar . 


e: 
“Work done.—Attending the Court at Nadiad when | 
aftor hearing the petitionor and the Advocate, the 


_ Oourt admitted the petition and ordered to be ad- 


verbised and made certain peremptory provisional 
orders”. 


Rupees 100 were allowed by the Taxing 
Officer, and were reduced to Rs. 50 by the 
learned Judge. Thisitem of claim must, 


(3) (1902) 2 K B184; 71 LJ K B717; 87 LT 320; 50 
W R 642; 18 T L R 658, 
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however, be goveined, for reasons that I 
have just given, by item No. 40 of the 
Table at page 416 of the Rules of 1936, and 
no more than Rs. 15 ought to be allowed 
in respect vi this item, As regards items 
Nos. 125, 137, 149 and 155 for similar rea- 
sons, Rs. 85 will be allowed per day. 
taking the day as representing six hours’ 
work. Item No. 157 of the billis in these 
terms: ; 

“Work done.—Attending the Court at Nadiad when 
judgment was delivered and certain further orders 
were passed. Perusing the judgment and going to 
Umreth serving copies of the order on the Oilicial 
Liquidator and attending the taking of the charge 
of the company’s affairs,” 

Rupees 200 are claimed. Wor attendance 
at Nadiad only Rs. 15 can beallowed. But 
item No. 157 is composite. It refers also 
to perusing judgment, going to Umreth, 
serving copies of the order on the Official 
Liquidator and attending the taking of the 
charge of the company’s affairs. The tees 
for working under these heads must be 
taken with the fees for work referred to in 
item No. 63. Taking together all the work 
mentioned in items Nos. 63 and 157, it 
seems to us that after allowing Rs. 15 only 
as the fee for attendance at Nadiad, 
nothing has been shown on the basis of 
which we can hold that the total sum 
allowed was either improper or againsi 
any of the provisions of the rules, so that 
these two items must stand. Items Nos. 
114, 115,162 and 31A have also been 
objected to on benalf of the appellant. 
The Advocate was, however, entitled to take 
copies of the balance-sheets and minute 
books for his own use; he could not be ex- 
pected to prepare himself for the case 
without such copies. He must, therefore, 
be allowed the usual copying charges. 
Several of the other items objected to are 
either small and negligibly or are already 
"Covered by the considerations to which I 
have referred. We see no reason to inter- 
fere. Inthe result, therefore, thereis a 
reduction of Rs. 275 altogether inthe al- 
lowance for costs. In tne circumstances 
we think that respondent No. 1 ought to 
have the costs of this appeal. Respondent 
No. 2 who has been served and who appears 
separately will have Rs. 50 as costs. Costs 
to be taxed according to tne Original Side 
scale by the Taxing Master. ‘the matter 
may, if necessary, be mentioned to the 
Court after ascertaining the practice as to 
the taxation on the Original Side basis of a 
bill of costs on the appellate side. 

Barlee, J.—I agree. 

D. Order accordingly. 
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LAHORE HIGH COURT 
Firs; Civil Appeal No. 229 of 1936 
November 23, 1936 

Jat Lau, J. 

THAKAR DAS—DeocrEs-HOLDER—APPELLANT 

versus 

RAM RAKHA MAL-—JUDGMENT-DEBTOR—- 
RESPONDENT 

Punjab Relief of Indebtedness Act (VII of 1931), 
s. 30—Judgment-debtor belonging to agricultural 
tribe but not cultivating land himself—Whether 
entitled to benefit of s. 35. 

Where the juugment-debtor though belonging to 
an agricultural tribe and owning some land does nol 
cultivate the land himself, he is not angagricultur- 
ist within the meaning of e. 60, Oivil Procedure 
Code, and 1s not entitled to the benefit of s. 35, 
Punjab Relief of Indebtedness Act. 

F. O. A. from an order ol the Senior Bub- 
Judge, Gujrat, dated January 31, 1936, 

Mr. Arjan Das, for the Appellant. 

Mr. S. C. Manchanda, for the Respondent. 

dudgment.—Tue only question in this 
appeal is whether the judgment-debtor 
Ramrakba Mal, who has been found to 
belong to an agricultural tribe, being 
Monyal Brahman, is entitled to claim 
exemption from sale in respect of twu 
houses owned by him in Kharian, which 
is the headquarters of a Tahsil. Tne 
judgment-debtor is before me and admits 
boat be does not cultivate any land in the 
Village or anywhere else. He owns 13 
bighas oi land which he let out to tenants. 
Under the circumstances he cannot be 
held to be an agriculturist within the 
meaning of s. 60. He is a retired school- 
master and is a lambardar. He does not 
get any pension but received Rs. 1,500 as 
his Provident Fund. He alleged that he 
himself is living ın one of the houses and 
thatin the other house he keeps his cattle, 
I believe, however, the evidence of the 
decree holder that he had previously 
rented one of the houses to another person 
bus recently has shifted to that house for 
his personal residence, and the other house, 
whica was occupied by nim before, is now 
vacant. Apparently this was done in order 
to try to secure exemption under s. 35, 
Punjab Kelief of Indebtedness Act. 

In my opinion, tne judgment-debtor is 
not entitled to the benefit of s. 35, Punjab 
Reliot of [ndeptedness Act, because he is 
not an agriculturist within the moaning of 
s. 60, Civil Procedure Code, and it would 
be a question whether, under the circums 
stances, the house, wnich is now occupied 
by him and which was occupied by him 
shortly before attachment, should not be 
held to have been rented by him, asit had 
been rented for some years before he came 
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to occupy it. I have, however, given him a 
choice, in view of my admitting note, to 
claim exemption in respect of only one of 
the houses and he has claimed exemption 
before me in respect of the house which is 
not now occupied by him and which is 
bounded as follows: North, by a gali; 
East, by a gali; South, by the house of 
Metha Jagan Nath; and West, by the 
house of Mehta Amar Nath according to 
the plan which is on the record. The 
other house which is described in the plan 
as bounded on the East, by the house of 
Master Sunder Das; South, by æ gali; 
West, by the house of Darshan Singh, 
and North, by the house of Mehtab Ali 


Pathan, shall be held saleable in execution 
of the decree. 


T accept this appeal and direct that the 
house mentioned above last shall be sold 
in execution of the decree of the decree- 
holder. The respondent shall pay the 
costs of this appeal. 


N. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 479 of 1935 
March 15, 1937 


JACK; J. 
KUMUD BEHARI BASU AND anotuzr— 
PLAINTIFFS—A PPELLANTS 


versus 
HIMANSHU KUMAR—DEFENDANT AND 


OTHBRS— RESPONDENTS. 

Landlord and tenant—Tenancy created before 
Transfer of Property Act—Permanent structures 
on land—Transfers in the past and no change in rent 
—Tenancy, if permanent and transferable—Assign- 
ment, effect of —Evidence Act (I of 1872), s. l3—Ques- 
tion as to permanency of tenancy—Judgment in pre- 
vious title sut not inter partes—Admissibility as 
evidence of transaction in which permanent rights 
were claimed. 

Even in cases of holdings created before the Trans- 
fer of Property Act, where there are structures on 
the land with the acquiescence of the landlords and 
there have been transfers in the past andthe rent 
has throughout remained unchanged, the holding is 
a permanent one and is transferable. Since the 
holding is transferable, by the assignment of the 
holding privity of estate is created between the 
landlord and the assignee by the transfer itself of 
which the landlord had due notice. Nabu Mondul v. 
Cholim Mullik (2), Ambica Prasad Singh v. Baldeo 
Lal (3) and Kamala Mayee Dasi v. Nibaran Chan- 
dra (+), relied on. : 

Where the question is as to permanency of a 
tenancy, the judgment ina previous title suit in 
which permanent tenancy rights were claimed is 
admissible in evidence, under s. 13, Evidence Act, 
in so far as it is evidence of a transactionin which 
permanent rights were claimed, though the plaintiff 
in the subsequent suit was nota party to it, 

©. A. from the appellate decree of the 3rd 
Additional Sub-Judge, .24-Parganas, dated 


November 28, 1934. 
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Mr. Amarendra Nath Bose and Mr. Arun 
Chandra Bose for Mr. Hemanta Kumar 
Bose, for the Appellants. 

Messrs. Gunada Charan Sen, Sitaram’ 
Banerji and Anil Chandra Dutt, for the 
Respondents. 

Judgment.—This appeal has arisen out ' 
of a suit for arrears of rent atthe rate of 
Rs. 18 0-2 for the years 1336 to 1339 on 
a jama held originally by the father of 
defendant No. 1 and alleged by him to’ 
have been transferred to defendants Nos. 2 
to 4 before the year in suit. There is no 
evidence that the plaintiff landlord con- 
sented tothe transfer and the question is 
whether in those circumstances the defen- 
dant No. 1 is liable for the rent. Defen- 
dants Nos. 2 to 4 were added at their 
request but the plaintiff does not claim 
any rent from them. The Courts below ' 
have held that the jama originated before | 
1836 and is, therefore, governed by the’ 
general law and not by the Bengal Tenancy 
Act, or Transfer of Property Act, and that 
it is a permanent homestead transferable 
tenancy. Oonsequently the original tenant, 
that is, the fatner of defendant No. 1, 
having transferred the tenancy to defen- 
danis Nos. 2 to 4, he and his successors are 
no longer liable for the rent. The suit 
was, therefore, dismissed against defen- 
dant No. 1 and against defendants Nos, 2 
to 4 since the plaintiff does not claim any 
rent from them. i 

The first point urged in this appeal is 
that the learned Subordinate Judge's find- 
ing that the tenancy was a permanent | one 
is based on insufficient data. The finding is 
based on the facts (1) that the rent has 
remained unchanged though the value of 
the land comprised in the tenancy has: 
increased : (2) there are substantial pucca . 
structures on the land without objection by 
the landlord; (3) long user of the land for: 
residential purposes; and (4) the origin of 
the tenancy is unknown. It is claimed 
that these facts are not sufficient to show, 
that thé tenancy is permanent in the 
absence of evidence that transfers were 
recognized by the landlords. It is clear, , 
however, from the past history” of the! 
tenancy that transfers have been recogniz- 
ed by the landlords for the jama was 
originaily named Hiru Andi Ram Pal 
Mudafat and the tenants whose interests ' 
were auction purchased by Ashutosh Ghose, 
the father of defendant No. 1, were Banerijis. , 
In the circumstances and when we find that 
masonry structures have been in the land 
for 125 years, there can be no doubt at all 
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that this wis a permahént transferable 
holding. But itis urged that in coming 
to the finding that the holding was for 
residential purposes and that there were 
permanent structures on the land for many 
years the Court Las wrongly admitted into 
evidence two judgments Exs. Y and V of 
suits in which the plaintiff was not a 
party and which are not admissible against 

im. 

Exhibit % is the judgment in a title 
suit brought in 1925 by the receiver of the 
estate of one Balai Datta against Ashutosh 
Ghose in which it was held that the sub- 
tenants on” the land under Ashutosh were 
dar maurusidars as they have permanent 
structures on their land. This judgment 
is admissible in evidence, I think, under 
s. 18, Evidence Act, in so far as it is 
evidence of a transaction in which per- 
manent rights were claimed but it is not 
very important, since it does not seem to 
be disputed that the under-tenants have 
had permanent structures in the lands for 
many years, and it seems to me certain 
that the superior landlords could not have 
allowed this, had the tenancy been other 
than permanent. Exhibit V was tho judg- 
ment in an ejectment suit brought by 
Ashutosh Ghose against a sub-lessee. This 
was dismissed on the ground that the sub- 
lessee was a permanent tenant. This again 
was admissible under s. 13, Evidence Act, 
as evidence of atransaction in which per- 
manent tenancy rights in the land were 
previously claimed and it was claimed that 
it was a residential holding. 

The third point raised for the appellant 
is that under the general law as laid down 
in s. 103 (j), Transfer of Property Act, the 
holding being non-transferable, liability of 
the original tenant would remain after 
the transfer. Ins. 108 (j) it is laid down 
that the lessee shall not by reason only 
of a transfer of his interest in the prop- 
erty cease to be subject to any of the liabi- 
lities attaching to the lease. This merely 
comes back to the question of transferabi- 
lity. If the holding is transferable without 
the consent of the landlord and the land- 
lord has notice of the transfer, obviously the 
transferor tenant can no longer be held 
liable for the rent. The finding that the 
tenancy isa permanent tenancy and that 
there have been one or two transfers in the 
past is not ordinarily sufficient to show 
that the holding is transferable without 
the consent of the landlord in the case of 
a holding created before the passing of the 
Transfer of Property Act. There are long 
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series of rulings to the effect that tenancies 
of homestead land in Bengal created be- 
fore the passing of the Transfer of Properiy 
Act are not transferable except by custom: 
vide Saroda Kanta v. Nabin Chandra (1). 
In this case there is no proof of a custom 
of transferability and itis true {as pointed 
out by the learned Munsif) that though 
the Record of Rights shows the jama to be 
permanent homestead tenancy, it has 
recorded the holding in the name of the 
former tenant. However the authorities 
make it clear that, even in cases of hold- 
ings created before the Transfer of Prop- 
erty Act, where there are structures on 
the land with the acquiescence of the 
landlords, the holdings are transferable. 
As authorities for this proposition we have 
the cases in Nabu Mondul v. Cholim Mullik 
(2), Ambica Prasad Singh v. Baldeo Lal 
(3) and Kamala Mayee Dasi v. Nibaran 
Chandra (4). It is clear that in the pre- 
scent case, although there is no proof of 
custom or transferability, permanent struc- 
tures have been made onthe land many 
years ago. On the authority of these cases 
it must be held that the holding is a per- 
manent one and is transferable. It is 
permanent and transferable for the reasons 
that there are pucca structures on the land, 
that there have been transfers in the past, 
and that the rent has throughout remained 
unchanged. Since the holding is transfer- 
able, by the assignment of the holding, 
privity of estate is created between the 
landlord and the assignee by the transfer 
itself of which the landlord had due notice 
as found by the Courts below. The appeal 
must accordingly be dismissed with costs. 


N. Appeal dismissed, 

(1) 54 O 333; 97 Ind, Cas, 817; A I R 1927 Cal, 39; 
310 WN 231. 

(2) 25 C 896. 

(3) 20 O WN 1113; 36 Ind. Oas. 126; AIR 1916 
Pat. 194; 1 Pat. L J 253; 2 P L W 417. 

(4) 36C W N 149; 138 Ind. Oas, 72; A I R 1932 Cal 
431; Ind. Rul. (1932) Oal, 388. 
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Criminal Appeal No. 178 of 1937 
July 30, 1937 
ROWLAND AND VARMA, JJ, 
EMPEROR—PRosgoutor 
versus 
SOMRA BHUIAN—Accousup 
Evidence Act (I of 1872), s. 32—Statements by 
deceased regarding motive of accused, in first in- 
formation report and dying declaration if admissi- 
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ble—Written record of dying declaration when ad- 
missible—Criminal trial—Corroboration—Finding of 
Jew blood spots on apparel of Indian whether suffi- 
cient corroboration of dying declaration for sup- 
porting conviction depends on jacts of each case. 

The statements made by the deceased regarding 
the motive of the accused in committing the offence, 
in the first information reportand in the dying 
declaration, are statements as to the circumstances 
of the transaction resulting in the death of the 
deceased, and as such, are admissible under s. 32. 
In re Venkatasubba Reddi (1), distinguished. 

The law is not that the written record cannot be 
used at all, but that it is not to be used without 


first examining as a witness the person who heard 
the statement made, 


Whee a Sub-Inspector who recorded the first in- 
formation report is examined as a witness and the 
written record of the statement is attested by him 
and also the Magistrate who recorded the dying 
ueclaration is examined as a witness and proves the 
statement recorded by him and also proves that the 
deceased was on his senses and that he read over 
the statement to the deceased who admitted it to 
be correct; this is sufficient attestation and proof 
of the statement to make it admissible under s. 32. 
Emperor v. Balram Das '3), relied on. 

Whether the finding of a few spots of blood on the 
wearing apparel of an Indian is a sufficient corro- 
boration of a dying statement for the purpose of 
supporting & conviction must be considered on the 
facts of the particular case and what is done in 


one case cannot be an authority in another set of 
facts. 


D. Ref. made by the Sessions Judge, 
Gaya, dated July 3, 1937. 


The Advocate-General, for the Crown. 
Mr. K. K. Banarji, for the Accused. 
a, Rowland, J.— Tunis is a reference under 
s. 314, Criminal Procedure Oode, by the 
Sessions Judge of Gaya, who agreeing with 
all the assessors has convicted Somra 
Bhuian ot the murder of Kudrat Mian. 
Two other persons, Sukna and Nagwa, 
were accused along with Somra, but these 
the learned Judge disagreeing with all the 
assessors has acquitted. The case for the 
prosecution was that the deceased Kudrat 
had about two years before the occurrence 
settled in Manalla Maranpur of Gaya, 
where he practised as a medicine-man 
(ojha), that the accused Somra Bhuian 
used 10 practise as an (ojha) and resented 
Kudrat setting up in the village as his 
rival. On March 16, 1937, Kudrat had a 
visit from some clients who brought a 
child as a patient. Kudrat was performing 
some incantations when suddenly the three 
accused persons came into the court-yard 
and attacked him with cutting instruments. 
The clients fled away. As they escaped 
from the court-yard, two of them received 
incited injuries from one or other of the 
assailants who were coming in. Kudrat 
received more than a dozen injuries, some 
on the head and face, others on the chest 
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and abdomen, the small intestine was 
perforated, and a portion of the intestine 
protruded through the opening of two of 
the wounds. He raised an alarm, neigh- 
pours came and the accused fled. He was 
taken to the Police Station where he 
himself laid the first information on which 
the case was instituted. He was then re- 
moved to the hospital where he died the 
same night. As his conditicn became critical 
a Magistrate came and took hig statement 
as a dying declaration. He named Somra, 
Sukna and Nagwa as his assailants, and 
these were the three persons who were put 
on trial. wo 

The case for the prosecution rested on 
the statement of Kudrat admitted in evi 
dence under s. 32, Evidence Act, and 
the evidence of the deceased's wife, 
Musammat Marunwa, who claimed to have 
identified the sssailants. The accused were 
all arrested the same night, and Somra 
was found to be wearing a shirt which 
was stained with spots of blood. This 
blood on chemical examination -has been 
proved to be human. The Sessions Judge 
was not satisfied with the identification of 
the accused by the woman Marunwa, 28 
it appeared that when first examined by the 
Police she had failed to identify or name 
any of the accused. He therefore consi- 
dered the case as resting on the statements 
of Kudrat corroborated in the case of 
Somra by the recovery from his person ‘of 
the blood-stained shirt. He has convicted 


- Somra while acquitting the other two. 


In appeal it is contended firstly that, 80 
much of Kudrat’s statement as refers ‘to 
motive is not admissible under s. 32, 
Evidence Act, and for this proposition 
reference is made to ln re Venkatasubba 
Redai (1). The headnote of the report 
states a much broader proposition than the 
Judges appear to have intended to lay 
down, in fact the observations made in the 
judgments appear to be made with refer- 
ence to the facts of the case then under 
consideration and the particular statement 
which the prosecution had sought to prove. 
This wasa statement made several months 
before the murder by Sivamma, the person 
who was eventually murdered, and the 
statement was to the effect that she intend- 
ed 10 cut the accused out of her will. The 
prosecution was that this intention on the 
part of Sivamma had been the motive for 


(1) 54 M 931; 184 Ind. Gas. 1143; A I R 1531 Mad. 
689; (1931) Or. Cas, 929; 61 M L J 608; 33 Or. LJ 
i =, l W 128; (1981) M W N 1177; Ind. Rul. (1932) 
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the accused to murder her; but the pro- 
secution had failed altogether to establish 
that the accused had any knowledge of 
Sivamma having made such a statement. 
It was observed that the statement cannot 
be deemed to be “one made as to the 
cause of her death or as to any of the 
circumstances of the transaction which 
resulted in her death”. The argument for 
the prosecution in that case was that the 
statement, though not coming within the 
provisions of s. 32, might be admissible 
under s.8 bf the Act as showing a motive 
for the murder. This line of reasoning 
was negatived by Beasley, O. J. The 
position here is quite different. We are 
not concerned with s. 8, Evidence Act, 
but with the question whether the state- 
ment is one “as to any of the circum- 
stances of the transaction which resulted in 
the death" of Kudrat. It would be a 
very far cry from anything that was said 
in the decision in In re Venkatasubdba 
Reddi {1), to hold that the statement made 
by Kudrat is not a statement as to the 
circumstances of the transaction which 
resulted in his death. What he has said 
regarding motive is at two places: firstly 
in his first information report, and secondly 
in the dying declaration. In the first 
information report (Ex 4-1) he says: 

“Somra Bhuian is a wizard and cultivator. Nagwa 
anb Sukna are his comrades They did not want 


that I should act asa wizard there. This was the 
cause of the dispute;” 


and in the dying declaration (Ex. 3) he 
says “They assaulted me on account of 
enmity caused by my acting as a wizard”. 
I do not see how any reasoning can make 
these statements to be anything other 
than statements as to the circumstances of 
the transaction which ended in Kudrat's 
death. 

The next point of law raised was that 
the statements of Kudrat to the Sub- 
Inspector and to the Magistrate were not 
properly admitted in evidence, because 
neither of them has been proved in accord- 
ance with law. In each case the officer 
who recorded the statement has been 
examined as a witness, and the written 
record of the statement has been attested 
by him and exhibited. The argument 
is that the witness in each case should 
have given his parol evidencé in full as 
to each sentence of what Kudrat stated to 
him, and that the written record is not 
evidence of the statements. For this pro- 
position reliance is placed on Empress 


v. Samiruddin (2). In thig case the 
(2) 8 0211; 100 LRH, 
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dying statement of the deceased Baber 
Ali had been recorded by the Deputy 
Magistrate as a deposition but not appar- 
ently in the presence of the accused. It was 
held that unless the deponent had been so 
examined by the Depuly Magistrate exercis- 
ing judicial jurisdiction, the statement 
required to be proved in the ordinary 
way by a person who heard it made and 
could not be proved by the writing made 
by the Magistrate, though if the Deputy 
Magistrate had been called to prove the 
statement he might have refreshed his 
memory with the writing made by himself 
at the time when the statement was made, 
This decision appears to have been some- 
times cited in support of more than the 
Judges intended to lay down. In my 
opinion the law is not that the written 
record cannot be used at all, but that it 
is not to be used without first examining 
as a witness the person who heard the 
statement made. This is the view taken 
in Emperor v. Balram Das (3). Here the 
statement which was sought to be proved 
had been made in the presence of a Sub- 
Deputy Collector and an Assistant Surgeon. 
The Sub-Deputy Collector recorded the 
statement but was dead at the time of 
the trial in which it was sought to use 
the statement in evidence. The Assistant 
Surgeon, however, was called and deposed 
that the declaration had been recorded in 
his presence by the Sub-Deputy Collector 
on the statement of the dying man and 
that it had been read over in his presence 
to the deceased who admitted it to be 
correct. This was held to be sufficient 


` proof of the statement to makeit admis- 


sible under s. 32, Evidence Act. 

This case was cited and approved in 
Partap Singh v. Emperor (4), where the 
proof offered of a dying declaration wag 
the testimony of a head constable who 
deposed in Court that he had recorded 
the statement correctly and that the depon- 
ent was in his senses at the time; the 
witness had not repeated in his own words 
what the deponent Nawab had said to him, 
Following Emperor v. Balram Das (3), it 
was held that the evidence was certainly 
admissible. The evidence regarding the 
first information of Kudrat is given by 
Ramkripal Kumar, Sub-Inspector, who 
says that the information was recorded by 
him on Kudrat Mian’s statement in presence 


(3) 49 O 358; 71 Ind. Cas. 685; AT R 1922 Oal. 389; 
24 Or, L J 2:1. 

(4) 7 Lah. 91; 92 Ind. Oas. 167; A I R 1926 Lah, 
310; 27 Or. L J215; 28 P L R 228, 
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of two attesting witnesses who also signed 
the first information. It would have been 
hetter if it had been elicited from the 
Sut-Inspector in his examination-in-chief 
that he recorded the information correctly 
in the words used by the informant. But 
it is definitely stated in his cross-examina- 
tion “I took down the first information 
report in the own words of the injured”. 
There is, therefore, the clearest evidence 
that the first information report is a correct 
record of the statement made by Kudrat. 
The dying declaration (Ex.-3) is proved by 
Moulavi Minhajul Islam, Sub-Deputy Magis- 
trate, who proves the statement recorded 
by him and proves that Kudrat was in 
his senses. He deposes that he read over the 
statement to Kudrat who admitted it to be cor- 
rect. This is sufficient attestation and proof 
of the statement to make it admissible for 
the purposes of s. 32, Evidence Act. 

It was further argued on the merits 
that it was not safe to act on the state- 
ment of Kudrat standing as it does 
almost alone. We were invited to consider 
eases in which such dying declarations 
have not been acted on, on the ground 
that the identification might be mis- 
taken, or that there was inadequate oppor- 
tunity of observation owing to surprise, or 
that the names of accused might have 
been given by the deponent not on his 
own initiative but on being suggested to 
him by others, or that the circumstances 
suggested a possibility of malicious im- 
plication. It is not necessary, I think, to 
refer to the cases in which it has been 
held for one or other of these reasons too 
unsafe to convict. Every such case must 
in the last resort be decided on its 
own facts. On the evidence and in 
the circumstances of this case, we donot 
think that so far as this accused was con- 
cerned, there was any mistake by Kudrat. 
There was a light and he was awake. 
There might no doubt be some surprise 
but the assault was continued for some 
time, and we find no difficulty in believing 
that he had sufficient opportunity to re- 
cognize his assailants. We were reminded 
that the witnesses have not said that 
immediately after the occurrence Kudrat 
forthwith gave out the names of his 
assailants. In fact the witnesses have 
said that he was in great pain and was 
screaming. As soon as he was brought to 
the Police Station and questioned he 
appears to have given the names without 
hesitation. I do not feel inclined in the 
circumstances fo discard this naming of 


the accused as an after thought. Then’ 
in the case of the appellant there is a 
corroboration which consists in the finding 
of blood stains On the shirt which he was 
wearing. This, in my opinion, is a material 
corroboration. No doubt there have been 
cases in which the finding ofa few spots 
of blood on the wearing apparel of an 
Indian have been taken to be insufficient 
corroboration of a dying statement for the 
purpose cf supporting a conviction; but 
here again every case needs to be con- 
sidered on its own facts and what is done 
in one case can hardly be authority in 
another set of facts. The course of the 
occurrence, the manner in which the 
attack was made, and the number of persons 
concerned in it receive corroboration from 
the evidence of Bandua and Ramdhani, 
the clients who met and were wounded by 
some of the assailants. The only point 
on which corroboration is wanting is the 
identification of the accused. In the 
circumstances, the finding of spots of blood 
on Somra’s shirt seems to me to be’sufficient 
to corroborate the statement of Kudrat. I 
feel no doubt that Somra was one of those 
taking part in the murder. 

There is no extenuating circumstances 
which would justify the accused receiving 
less than the extreme penalty. I would, 
therefore, dismiss the wppeal, accept the 
reference and confirm 
death. 

Varma, J.—I agree. 

8.5 Death sentence confirmed. ' 


l 





MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1587 and 
1588 of 1935 
April 23, 1937 
VENKATARAMANA Rao, J. 
CHUDUVALATHUR DEVASWOM, 
URALARS NARAYANA NAMBUDRI 
AND OTHĘRS— PETITIONERS 
versus f 
SUB-COLLEOTOR ann LAND ACQUISI- 
TION OFFIOER, MALAPPURAM— 
RESPONDENT 
Land Acquisition Act (I of 1894), s. 32—A pplica- 
tion for re-investment in land—Duty of Court to 
satisfy itself as to propriety of purchase before 
directing Collector to investigate—Opinion of Cotlec- 
tor, whether final—Court, ifcan take additional 
evidence before making final order. wate 
In an application under s. 32, Land Acquisition 
Act, for re-investment in purchase of land the actual ' 
purchase must be made through the Collector, that 
js, if the Court is satisfied as to the propriety of 
the purchase, it can direct the Collector to make 


the sentence of > 


1938 


an investigation into its value, into its title and all 
other particulars that may be necessary to enable 
the Court to make a final order directing the invest- 


‘ment of the money inthe purchase of specificlands - 


which ithas proposed to purchase. In referring the 
matter to the Collector the Court should ordinarily 
direct the Collector, to receive all the evidence and 
any information which the parties may place before 
him and consider the same along with the informa- 
tion which he would independently obtain and sub- 
mit a report tothe Court, On receipt of the said 
report, the Court should hear the parties and pass 
sach appropriate order as it thinks necessary. If 
the Court thinks that any evidence is necessary by 
way of supplementing what has been already adduc- 
ed before the Collector or that an expert's testimony 
is necessary, it is open to the Court to give such 
directions in regard thereto and have such evidence 
taken, It is open to the Court to disregard the 
report of the [ollector and arrive at an independent 
valuation after the consideration of the report and 
direct the purchase accordingly. If it directs pur- 
chase, it can give appropriate directions to the 
parties to place the draft conveyance before the 
Court and after approval of the same, send it to 
the Oollector for completion of the transaction, that 
is, for engrossment on stamp paper, for registration 
and for payment of the money and the Court can 
issue a cheque in favour ofthe Oollector for the 
necessary payment. 

O. R P. from the orders of the Sub-Judge, 
Ottapalam, dated August 29, 1935. 

Mr. P. Govinda Menon, for the Petitioners. 

The Government Pleader, for the Res- 
pondent. 


Order. -These two revision petitions 
arise ou. of an order pissed by the Subor- 
dinaie Judge of Ottapalam declining to 
order payment of two sums of money 
being the compensation money in respect 
of certain lands belonging to Chuduvala- 
thur Devaswom acquired by the Govern- 
ment and lodged into Ccurt under the 
provisions of the Land Acquisition Act. 
The petitioners, who are the trustees, 
desired to purchase certain immovable 
properties on the ground that the present 
investment of the said money in the 
Government securities did not yield suf- 
cient income. On application made by the 
trustees under s. 32, Land Acquisition Act, 
the Subordinate Judge of Ottapalam ap- 
pointed a Commissioner to examine the 
properties and he seems to have given a 
favourable report in regard to the pur- 
chase. Subsequently the Court called for 
a report from the Collector and the Col- 
lector seems to have stated that the pro- 
Perties were insufficient for the amount. 
Thereupon the Court refused to make an 
order for the purchase, and the petition 
was dismissed. The trustees then filed 
petitions, out of which these revision peti- 
tions arise, to have the said order reviewed 
and requested the Court to give the peti- 
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tioners an opportunity of adducing fresh 
evidence for showing that the properties 
are safficient and to order payment of the 
moneys. The learned Subordinate Judge 
tcok the view that inasmuch as the Ool- 
lector sta'ed that the properties were 
insufficient for the amount, there is no 
provision oflaw for enabling the Court to 
proceed further in the matter, and there- 
fore, he declined to review the order 
already passed. 

It seams to me thatthe view taken by 
the learned Subordinate Judge that the 
Collector’s opinion regarding the purchase 
is the final word on the matter is unsound 
and cannot be sustained. In regard tothe 
moneys deposited in Court under sub-s, 2 
of s. 31, Land Acquisition Act, the Court 
is invested with cerlain powers under 
s.32. One of such is that the Court shall 
order the money to be invested in the 
purchase of other lands to be held under 
the like title and conditions of ownership 
as the land in respect of which such 
money shall have been deposited was held; 
and even in the case of moneys that have 
been invested in Governmeat or other 
approved securities, the Oourt is also given 
power to have them re-invested in the 
purchase of other lands. It will be seen 
that this duty is laid ou the Ovari; it isa 
judicial function waich has to be performed 
by it. A judicial act must, therefore, be 
done in accordanc3 with the procedure 
usually attributed to it, that is, after hear- 
ing the parties, taking such evidence as is 
necessary and appropriate for the parti- 
cular act. Tne Court, therefore, must be 
satisfied as to the propriety of the purchase, 
the value and the title, and it is only 
after it is satisied in regard to these 
particulars, it can make an order for in- 
vestment, 

Reliancs was placed by the lower Court 
on a rule framed under the Act and pub- 
lished in the Civil Rules of Practice thag 
the purchase of lands under s. 32 should 
be effected through the Oollector of the 
district. This only means that the actual 
purchase must be made through the Ool- 
lector, that is, if the Court is satisfied as 
to the propriety of the purchase, it can 


‘direct the Collector to make an investiga- 


tion into its value, into its title and all 
other particulars that may be necessary to 
enable the Court to make a final order 
directing the investment of the money in 
the purchase of specific lands waich it has 
proposed to purchase. It seems to me 
that in referring the matter to the Collec- 


504 GHUDUVALATHOR DRVASWOM V. SUB COL. & LAND A. O., MALAPPURAM (MADR.) 17310 


tor the Court should ordinarily direct ihe 


Collector to receive all the evidence and. 


any information which the parties may 
place before him and consider the same 
along with the information which he 
would independently obtain and submit a 
report to the Court. On receipt of the 
said report, the Court should hear the 
parties and pass such appropriate order as 
it thinks necessary. If the Court thinks 
that any evidence is necessary by way of 
supplementing what has heen already ad- 
duced before the Collector or that an 
expert's testimony is necessary, it is open 
to the Court to give such directions in 
regard thereto and have such evidence 
taken. It is open to the Court fo dis- 
regard the report of the Collector and 
arrive at an independent valuation after 
the consideration of the report and direct 
the purchase accordingly. If it directs 
purchase, it can give appropriate direc- 
tions tothe parties to place the draft con- 
veyance before the Court and after appro- 
val of the same, send it to the Collector 
for completion of the transaction, that is 
for engrossment on stamp paper, for regis- 
tration and for payment cf the money 
and the Court can issue a cheque in favour 
of the Collector for the necessary pay- 
ment. This section (s. 32), it may be 
noticed, was modelled on s 69, Land 
Clauses Act of 1845. 

The English practice appears to have 
been to similar effect. In In re Caddick's 
Settlement (1) an application was made for 
the reinvestment of moneys in Jand under 
the said section, Vice-Chancellor Turner 
required first to be satisfied by affidavit 
that the purchase proposed to be made 
was a fit and proper investment of the 
fund; and having been satisfied by the 
evidence on that point, directed a note to 
be taken by the registrar that the Court 
approved of the proposed purchase and 
adjourned the petition until the opinion of 
the conveyancing Couzisel as to the title 
was produced. After the title was approved 
by the conveyancing Counsel, the Court 
insisted upon the approval of the title 
being Verified by affidavit being filed and 
the application was adjourned to enable 
the Counsel to settle the draft conveyance 
and place it before the Court. After the 
approval of the conveyance, the Vice- 
Chancellor made the order that upon the 
completion of the engrossment and upon 
due execution of the conveyance by all 
proper parties to be verified by affidavit, 

(1) (1852) 9 Hare App. 1, IX; 68 E R 759, 


the sum should be paid ont of Court'tothe 
vendor: vide In the matter of Caddicks 
Settlement (2). In In re Martin (3) ona 
similar application by the trustees of a hose. 
pital, the Master of the Rolls passed the 

following order: 

“The only order that I can nowmake is, that I 
approve of the purchase and the value, and also 
the propriety -of the investment, but before I can 
make anyother order, the petitioner must obtain 
the certificate of one of the conveyancing Counsel 
of the Court approving of the title, and an affidavit 
verifying the title; in the meantime the petition 
must stand over." 

It will thus be seen that it is the Court 
that finally comes to the conclusion | as to 
the propriety of the purchase, the value 
and the title, though in order to save the 
time of the Court, it either gets the neces- 
sary informalion by means of afñdavit or 
by reference to conveyancing Counsel in 
regard to the title and by reference to 
experts in regard to the value. Anyhow, 
the order ultimately passed isa judicial 
order made by the Court. The system of 
conveyancing Counsel does not exist in 
India and it is not possible to follow the 
English practice literally. That isj why 
the machinery of the Collector has'been 
provided for, but the Collector is not the 
final authority on the matter. In Nawab 
Bahadur of Murshidabad v. Deenendra 
Mullick (4) an application was made under 
s. 32, Land Acquisition Act. The Presi- 
dent of the Calcutta Improvement Tribu- - 
nal directed that compensation money 
should be invested in the purchase|of a 
property. He referred the matter to the 
Collector who valued the property at 
Rs. 9,72,000. On the receipt of the report 
from the Collector, the President obtained 
an independent valuation by an outside 
expert without giving the parties con- 
cerned an opportunity to examine the 
report or cross-examine the expert and 
directed the purchase of the land for a 
sum cf Rs. 9,83,000; which was Rs. 11,000 
higher than the Collector’ s figure. Pearson, . 
J. was of the opinion that this i pro- : 
cedure was irregular and observed thus: | 

“The President in these proceedings was ai Judge 
and was bound to exercise his functions in a judi- 
cial manner, whereas in adopting this procedure 
he has clearly acted illegally.” 

A similar view was taken in another 
case reported in Savala Dassi v. President, 
Calcutta Improvement Tribunal (5). In 

(2) (1853) 9 Hare APP, Ae LXXXV; 68 ER 806. 

(3) (853) 22 L J Ch. 

(4) 59 O 1272; 140 ok Cas. 866: A IR 1932 Cal. 
844; 36 OW N 848; Ind, Rul. (1933) Cal. 59. 

(5) 62 C 154; 154 Ind. Cas.772; A IR 1935 Cal. 
29; 60 O LJ 88; 7 RO 523, 
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that case the President of the Calcutta Im- 
provement Tribunal ordered certain moneys 
which remained in the Government secu- 
_Yities to be re-invested in the purchase of 

land. An objection was taken that it was 
not desirable to make a re-inves'ment. 
The learned Judges observed: Lae 

“The President, while exercising his judicial 
function, should, therefore, consider whether the re- 
investment is expedient in view of the allegations of 
the petitioner for whose benefit the investment has 
been made;” 


and held, before the President desires whe- 
ther the money should be Tre-invested, 
he must hear the parties. It therefore 
seems,to me that the view taken by the 
lower Court in regard to the powers of the 
Court is unsound. The question is whe» 
ther these revision petitions are maintain- 
able. As contended by Mr. Champakesa 
Ayyangar, the proper procedure which the 
petitioners should have adopted was to 
have the order dismissing the petition 
corrected by this Court. On this ground 
the revision petitions fail, but as no ques- 
tion of res judicata arises and as the 
learned Subordinate Judge has not gone 
into the propriety of the purchase and 
other matters relating thereto, it is open 
to the petitioners even now to make an 
independent application pointing -out the 
desirability of making the purchase of the 
said property and the Oourt will be at 
liberty to consider the propriety of its 
purchase and then make a reference to 
the Collector in the light of the remarks 
contained in this Judgment. In the result 
the civil revision petitions are dismissed 
but 1 allow costs to the Government in 
one petition, namely, in O. R. P. No. 1587 
of 1935. 


N. D. Petitions dismissed. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 
1246 of 1935 
February 6, 1936 
AGHA HAIDAR, Js 
SADHU MAL-KHAZANA MAL— 

e ÀUOTION:PURCHASER—ÅPPELLANT 
versus 
DEVI CHAND AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908),s.47—Auction- 
purchaser and judgment-debtor — Questions between 
them—Whether under s. 47 — Auction-purchaser, if 
can maintain appeal—A ppeal —Competency to file— 
Person not party to suit — Whether can maintain 
appeal, 

As an auction-purchaser fis the representative of 
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the fudgment-debtor any question arising between 
him andthe judgment-debtor cannot be said to be 
one between the parties to the suit or their legal 
representatives within the meaning of s. 47, Civil 
Procedure Code, and therefore the auction-purchaser 
has no locus standi to maintain an appeal as from a 
decree paszed under the provisions of 8.47. Gulzari 
Lal v. Madho Ram (1), Bhagwati v. Banwari 12), 
Hukam Chaniv. Ganga Ram (3) and Asghari Begam 
v. Irshad-ud Din (4), relied on. i 

Only persons whose names appear as parties to the 
decree or order of the Court below, are entitled to 
appeal if they are aggrieved Where a person's 
name does not appear in the array of parties, it is 
open to him to ask the Court to implead him If he 
has not chosen to do so, he cannot maintain an ap- 
peal. 

Mise F.C. A. fromthe Senior Sub-Judge, 
Simla, dated June 4, 1935. 

Messrs. Mehr Chand Mahajan and Ratan 
Lal Chawla, for the Appellant. 

Messrs. S. L. Puri and Dina Nath Bhasin, 
for the Respondents. 


Judgment.—Buta Mal-Lachhman Das 
obtained a mortgage-decree against Anant 
Ram and others sometime in 1929. This 
decree was followed by an Execution Case 
No. 195 of 1931 in which the decree-holders 
took out execution proceedings and obtained 
the order of the Court for the sale of the 
mortgaged property according to the usual 
process of law. On October 4, 1931, the 
property was sold at auction and purchased 
by Khazana Mal. On August 30, 1932, the 
sale in favour of Khazana Mal was con- 
firmed and on September 12, Khazana Mal 
obtained possessicn of the property which 
he had purchased. On September 22, 1932, 
Khazana Mal filed a receipt as regards 
the property of which he had obtained 
possession. In this receipt he mentioned 
khasra Nos. 55-1 and 179, aggregating 18 
biswas, and further detailed that he had 
obtained possession over 6 biswas ghair 
mumkin abadi kothit and 12 biswas ghair 
mumkin bhattah. This receipt apparently 
did not attract anybody's attention at the 
time and was a document filed by Khazana 
Mal himself. Any statements contained 
therein cannot, according to general 
principles, be invoked in aid by Khazana 
Mal in order to prove his title to the 
whole of 18 biswas over which he purported 
to have obtained possession in consequence 
of his auction-purchase. On October 14, 
1932, the judgment-debtors made an appli- 
cation that the auction-puichaser Khazana 
Mal was entitled only to the house which 
covered 6 bismas of land and not to the 
land which had an area of 12 biswas. 
Khazana Mal at this stage putin an objec- 
tion that he had purchased the whole of 
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the 18 biswas including the house as well as 
the land. 2 

It appears that one Devi Chand also 

held a decree against the same judgment- 
debtors, namely, Anant Ram and others, 
and in the execution of that decree he 
applied to the Uourt that he may be 
allowed to sell the land only and not the 
house. This land is the same land which 
had formed the subject-matter of the 
previous sale proceedings. Khazana Mal 
intervened and on July 31, 1934, the 
parties agreed that it may be announced 
at the time of the auction sale that any 
purchaser who purchased the property 
would do so at his own risk. The property 
was eventually s^ld and the land adjoin- 
ing the house, namely 12 biswas was pur- 
chased by Devi Chand. The dispute 
now really is between Khazana Mal and 
the judgment-debtors. The judgment- 
debtors put in objections contesting 
Khazana Mal's claim so far as he professed 
to have purchased the whole 18 biswas 
including the house and the land sur- 
rounding it. The exesuting Oourt has 
gone into the question carefully and has 
given a finding as to what was the 
property actually purchased by Khazana 
Mal and has arrived at the conclusion, 
‘ after a consideraticn’ of evidence, both 
oral and decumentary, that Khazana Mal 
had in reality purchased the house only 
and not the land. Khazana Mal being 
naturally dissatisied with this order has 
preferred an appeal to this Court. The 
appeal purports to have been filed as from 
a decree under the provisions of s. 47, Oivil 
Procedure Code. 

It is admitted that he could only appeal 
if the case Game within s. 47 and under 
no other provisicn of law. Mr. S. I. Puri 
who represents the respondents has raised 

.a preliminary objection to the effect that, 
in view of the fact that Khazana Mal was 
an auction-purchaser in execution of a 
mortgage-decree, he must, on the authori- 
ties, be deemed to be the representative 
of the judgment-debtors and therefore, 
any question arising between him and the 
judgment debtor cannot be said to be one 
between the parties to the suit or their 
legal representatives within the meaning 
of s. 47, Civil Procedure Oode, and, therefore, 
he had no locus standi to maintain an 
appeal as from a decree passed under the 
provisions of s 47. He relies upon Gulzari 
Lal v. Madho Ram (1) and Bhagwati v. 


(1) 26 A 447; A W N 1904,61;1A LJ 65, 
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Banwéri Lal (2). He further relies upon 
Hukam Chand v. Ganga Ram (3) and. 
Asghari Begam v. Irshad-ud-Din (4). 
These authorities undoubtedly support his 
contention and, if I may say so with 
respect, [am in full agreement with the 
view of law laid down in these cases: As 
pointed out by the Court below the contest 
is between the judgment-debtor and 
Khazana Mal, his representative, and the 
auction sale in which Khazana Mal’ 
purchased the property was in a mortgage- . 
decree. Therefore, Gulzari Lal v. Madho ` 
Ram (1) fully applies. In fact the learned . 
Judges have gone further in the subse- 
quent Full Banch decision in Bhagwati v. ` 


Banwari Lal (2) Mr. Ratan Lal, who was | 


followed by Mr. Mehr Chand Mahajan, has 
invited my attention to Prosunno Kamar 
Sanyal v. Kali Das Sanyal (5) and 
Ganpathy Mudaliar v. Krishnamachariar 
(6). He has also referred to Veyindramuthu 
Pillai v. Maya Nadan (7). The Privy 
Council ruling, Prosunno Kumar Sanyal v, 
Kali Das Sanyal (-) was referred to in 
Gulzari Lal v. Madho Ram (1). The 
Madras view seems to lend support to the 
contention of Mr. Mehr Chand Mahajan, 
but the volume of judicial opinion on the 
other side is overwkelming. Allahabad, 
Paina, Rangoon and Bombay are all against 
the contention of the learned Counsel 
for the appellant. There are two cases of 
the Lahore High Court, one in Hukam 
Chand v. Ganga Ram (8) and the other in 
Asghari Begam v. Irshad-ud Din (4) which 
seem to go even further and lay down 
that an auction-purchaser is not even a 
party to the suit. In thisstate of authorities 
I hold that Khazana Mal had no locus 
standi and could not maintain the present 
appeal. 

There is another objection which, in my 
judgment, is fatal to the maintainability 
ofthe appeal. Khazana Mal was never 
formally impleaded asa party in the pro- 
ceedingsin the Court below. In fact the 
heading of the order under appeal dces 
not mention Khazana Mal at all. In 
my judgment it is an elementary rule 


(2) 31 A 82; 1 Ind. Cas, 416; 6A L J 71. 
(3) 12P R 1919; 49 Ind. Cas. 140; A I R1919 Lah. 
1:6 


(4) AIR 1925 Lah. 176; 79 Ind. Cas. 97. 

(5) 19 O 683; 19 I A 166; 6 Sar. 209 (PO). 

(6) 41 M 403; 44 Ind, Cas. 855; A I R 1917 PO 121; 
45 1A54;23M LT 198; 27 C LJ 367; 34 MLJ 
463; 4P L W 310; (1918) M W N 310; 22 O WN 553; 

53; 20 Bom. L R 580; 81 W 427 (P 0). 

(1) 43 M 107; 54 Ind. Cas. 209; A IR 1920 Mad. 

324; 38 M 
b). 
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L J 32; (1919) M W N 88l; 26 M L T 391 


i 


1938 


of procedure that only .persons whose 
names appear as parties to the decree 
or order of the Court below, ure entitled 
to appeal if they are aggrieved. &Khazana 
Mala name does not appear in the 
array of parties and it was open to 
him to ask the Court to implead him 
by including his name among the 
parties. This he has not chosen to do 
and I fail to understand on what principle 
he can maintain the appeal. In these 
circumstances I do not think that the appeal 
is maintainable. I. therefore, dismiss the 
application filed by Khazana Mal which has 
been registered as an appeal in this Court 
with cost, 


N. Appeal dismissed. 
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PATNA HIGH COURT 
Death Reference No. 25 


and 
Criminal Appeal No. 155 of 1937 
August 6, 1937 
VARMA AND ROWLAND, JJ. 
EMPEROR— PROSECUTOR 
VETSUS 
MANGRU KISAN AND ANOTHER — 
ACCUSED < 

Criminal trial—Evidence—Circumstantial evidence 
~~t should conclusively point to guilt—Confession— 
Retracted confession by co-accused—Admissibility— 
Corroboration, necessity of. 

Where it is a case of circumstantial evidence, the 
Court has to see whether the evidence taken as a 
whole points conclusively towards the guilt of the 
accused. 

A retracted confession by a co-accused is admissi- 
ble inevidence but the rule of prudence isto seek 
corroboration before the conviction of a co-accused 
is based thereon; as to what the nature of the cor- 
roboration should be will depend upon thefacts of 
each particular case. Guja Majhi v. Emperor (6), 
Sheonandan Singh v. Emperor (7) and Partap Singh 
v. Emperor (8), followed. 

{Oase-law reviewed.] 

D. Ref. and Or. A. made by the Judicial 
Commissioner of Chota Nagpur, Ranchi, 
dated June 8, 1937. 

The Advocate-General, for the Crown. ` 

Mr. K. K. Banerji, for the Accused. 

Varma, J.—This is a reference under 
s. 374, Criminal Procedure Code, by the 
Judicial Commissioner of Chota Nagpur, 
who has passed the sentence of death upon 
Mangru Kisan, aged 25 years, and Bagul 
Khorwar, aged 27 years, under s. 302, 
Indian Penal Code for the murder of one 
Lakhu alias Labha Kisan, aged about 
20 years according to the post mortem- 
report. The accused have also appealed 
from jail and their appeal has been heard 
along with this reference, 
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The murder seems to have been come 
mitted on the night of January 25, 1937. 
It came to light in a peculiar manner. 
One Kashi Prasad (P. W. No. 1), a constable 
while he was passing the dak bungalow 
in Mahuandar noticed a dead body covered 
with a cloth and a dog near about it. He 
informed the Sub-Inspector who came to 
the spot. The Sub-Inspector found that 
the throat of the dead man had been cut. 
He drew up a first information report 
(Ex. 8) on his own information, as well as 
an inquest report and a list of articles 
found. The dead body was naked except 
for a vest and the dhoti covered the 
dead body (Exs. 5 and 4 respectively). A 
neck thread with ornaments (Ex. 6) anda 
waist thread with a purse and tweezers 
(Ex. 7) and some rice dyed yellow (Ex. 10) 
were found lying near the dead body. 
Similar rice was found tied in a corner of 
the dhoti. It was on January 26, which 
happened to be achaukidari parade day, 
and the Sub-Inspector showed the dead 
body to the various chaukidars who had 
assembled. One Ghunja, chaukidar of 
Nawatoli, identified the dead body as that 
of Lakhu Kisan of his village. Later on 
the dead body was identifed by Lakhu’s 
wife (P. W. No.3), Baghu Kisan (P. W. 
No. 6) and Damber Kisan (P. W. No. 20) 
of Nawatoli. After identification the dead 
body was sent for post mortem examina- 
tion. The Assistant Surgeon who held 
the post mortem examination found three 
incised wounds on the rigbt side of the 
cervical region (neck) at the level of the 
3rd, 4th snd 6th cervical vertebrae. All 
the injuries were almost horizontal but at 
slightly lower level in front. The wounds 
measured 6", 65" and 7” respectively in 
length. The depth of each was 4" to 5", 
and the width of each was 11" to 9”, 
Death, according to the Assistant Surgeon, 
was due to the neck injuries which had 
been caused by a sharp cutting in- 
strument by some man or men, and 
each injury was sufficient to cause instant. 
aneous death. In the opinion of the 
Assistant Surgeon the injuries could be 
caused by a balua. 

The Sub Inspector started investigation 
and on January 27, 1937, on receipt of 
some information he went to the house of 
Bagul, accused. in Gawalkhar village. He 
found Bagul there and searched his house. 
Inside the house he found a vest (Ex. 14) 
and a pair of shorts (Ex. 15) which bore 
suspicious stains. Then the Sub-Inspector 
went to village Berapahar where Mangru 
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lives, and found Mangru's wife in the act 
of washing three male garments (Exs. 11, 
12 and 13:. These garments also bore sus- 
picious stains. The Sub-Inspector then 
went out in search of Mangru and found 
him in village Marhari where he arrested 
Mangru. Mangru was wearing a dhati 
(Ex, 17) which bore suspicious stains, 
Then in consequence of certain stetements 
made by Mangru, the Sub-Inspector went 
tothe house of Sudan Kisan in Gurgurtoli 
where Sudan's wife produced an axe 
(Ex. 9) from under the eaves at the back 
of the house belonging to another Sudan. 
The axe also had some stains which the 
Sub-Inspector took to be blood stains. 
Then on January 28 the Sub-Inspector 
on the strength of some statements made 
by Mangru went to Berapahar jungle 
where Mangru produced three garments 
(Exs. 1, 2 and 3). The Sub-Inspector 
noticed suspicious staing on Exs. 1 and 2. 
These materials were sent to the Chemical 
Examiner from whose report (Ex. 4) it 
appears that he found human blood on 
Exs. 1 and 2 found in the jungle, on 
Exs. 4, 5 and 6 found on the dead bodv, 
on Exs. 12 and 13 found with Mangru’s 
wife, on Ex. 15 the shorts found in Bagul’s 
house, on Ex. 17 found on Mangru's per- 
son, on Bx. 9 the balua, and also on some 
bark taken from the mahua tree and in a 
sample of earth taken from underneath 
the corpse. Blood stains were found on 
Exs. 11 (found with Mangru's wife) and 14 
(found in Bagul’s house), but the Chemical 
Examiner could not determine the origin 
of the blood.. 

From the post mortem examination it 
appears that the deceased had three in- 
juries on the right side "of the neck each 
of which was sufficient in itself to cause his 
death, and further the doctor was of opi- 
nion that the wounds could be inflicted 
with an axe,and judging from the nature 
of the wounds he thought that the man 
was either sleep or intoxicated when he 
sustained the injuries. There is no direct 
evidence in this case, and the witnesses 
examined can be classified into sets speak- 
ing about the motive for the crime. tbe 
incidents immediately proceeding the crime, 
and incidents after the crime. (His Lord- 
ship then discussed the evidence and pro 
ceeded). On this evidence the learned 
Judicial Commissioner has convicted both 
the accused under s. 302, Indian Penal 
Code and awarded the capital sentence. Mr. 
K. K. Banerji, while dealing with the case of 

_ Mangru has referred to the various jtems of 
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evidence against him and tried to 
point out that these taken individually do 
not lead towards the guilt of the accused ; 
but where it is a case of circumstantial evi- 
dence, the Court has to see whether the 
evidence taken as a whole points conclu- 
sively towards the guilt of the accused. In 
the case of Mangru the evidence is con- 
clusive. His intrigue with Ghasni afforded 
sufficient: motive for the crime, his inquiries 
about the movements of the deceased, his 
finding out articles from the, Berapahar 
jungle which bore. signs of blood, the 
finding of blood-stained clothes from his 
house, his borrowing the balua from his 
brother-in-law which bore blosd stains, 
and finally his extra-judicial confession to 
his brother-in-law Sudan: which was 
heard by his brother in-law's wife Pardesia 
leave no room for doubt that Mangru 
committed the crime of which he has been 
convicted and sentenced. 

Mr. K. K. Banerji lays special stress on 
the case of Bagul and says that the 
evidence against him is not conclusive. He 
raises a point of law that the retracted 
confession of a co-accused should not be 
taken into consideration to come to a 
finding of guilt of any person, and for this 
proposition he refers to various cases. He 
refers to Barnabas Christian v Emperor 
(1), where it was htd that a confession 
which has been retracted must be viewed 
with suspicion, but if it is considered to 
have been a voluntary confession and 
substantially true, it can be admitted 
into evidence and used against its maker, 
and that ifitis considered to be such a 
confession as substantially implicates its 
maker in regard to the crime with 
which he and the co-accused are charged, 
it can be used also against the co- 
accused, but even then it can carry no 
weight, except where it is substantially 
corroborated by good evidence from other 
sources. He then refers to Emperor v. 
Gangappa Kardeppa (2), where it was 
pointed out that the High Courts in India 
have laid down the ruleof practice which 
had all the reverence of law, that a 
Conviction founded solely on the confession 
of a co-accused could not be sustained 
although there was nothing in s. 30, 
Evidence Act which prevented the Court 
from convicting after taking the con- 
fession of a co-accused into consideration, 


() 15 PL T 711; 152 Ind. Cas. 275; A I R 1934 Pat, 
586; (1934) Or. Cas. 1243; 36 Or, LJ 12; 7R P 
163 


(2) 38 B 156; 21 Ind. Cas. 673; A I R1914 Bom. 305; 
14 Or, L J 625; 15 Bom. L R 978, 
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The strongest case in his favour is 
Kashimuddin v. Emperor (3), where dealing 
with a retracted and uncorroborated con- 
fession of an accused person, their Lord- 
ships observed that such a confession has no 
value at all against the co-accused. This they 
have stated as a proposition of law relying 
on Emperor v. Lalit Mohan (4), which in 
turn is based on Yasin v. King 
Emperor (5). 

But whatever views may have been 
expressed elsewhere, in our own High 
Court it was laid down in Guja Majhi 
v. Emperor (6), that a retracted confes- 
sion was ‘admissible in evidence against 
the accused. In Sheonarain Singh v. Emperor 
(7), it was laid down that a retracted con- 
fession is admissible in evidence, but should 
have no weight attached to-it unless it is 
corroborated in material particulars or 
the tribunal comes to the conclusion that 
the statement as a whole is a truthful 
statement. Jn either of these cases the 
retracted statement must be given full 
weight and may be used against a co- 
accused. In the judgment, speaking of 
retracted confessions, their Lordships said 
that a retracted confession must be re- 
garded with stronger suspicion than that 
which attached to the confession of an 
approver who gives evidence in Court. Bat 
nevertheless such evidence is admissible 
and criticisms upon it can only be directed 
to its cogency. 

In Partap Singh v. Emperor (8), it was 
laid down in agreement with the Patna 
view that the fact that a confession once 
made has been retracted is immaterial as 
regurds the legality of the admission of the 
confession asevidence either against the 
person who made it (of whose conviction 
it may form the basis even without corrobo- 
rative evidence) or as against other persons 
tried jointly with him for the same offence. 
But the weight to be attached to a retracted 
confession depends upon the circumstances 
of each particular case. Looking at these 
cases, I feel no doubt that the law is as 


(3) 62 O 312; 154 Ind. Cas, 273; A I R 1934 Cal. 
858; (1934) Or. Cas. 1368; 36 Cr. LJ 485; 33 OWN 
27; 7 R © 440 (2). 

(4) 38 0559; 10 Ind. Cas. 582; 12 Or. L J 286; 15 O 
W N 593. 


(5) 28 © 689; 5 O W N 670. 
(6) 2P L J 80; 
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stated in Sheonarain Singh v. Emperor (T) 
and has not been affected by any observa~ 
tionsin Barnabas Christian v. Emperor 
(1). A retracted confession by a co- 
accused is admissible in evidence but the 
rule of prudence is to seek corroboration 
before the conviction of a co-accused is 
based thereon ; as to what the nature of 
the corrobcration should be will depend 
upon the facts of each particular case. In 
accordance with this proposition of law 
we have to consider the case of Bagul. 
(His Lordship then discussed the evidence 
and proceeded). In these circumstances 
I have no doubt that the charge of murder 
has been brought home to Bagul con- 
elusively. 

Then comes the question of sentence. 
So far as Mangru is concerned, his motive 
was a sordid one, he wanted to have the 
deceased's wife, and for this purpose, he 
committed the crime. There is no ex- 
tenuating circumstance. Although I have 
no doubt about the guilt of Bagul, at first 
sight the part taken by him did not appear 
to be so important as that of Mangru ; but 
on further consideration I am of opinicn 
that this accused is equally responsible. 
Mangru may have been influenced very 
much by his anxiety to get the deceased's 
wife, but whatever Bagul did was done in 
cold blood. Mangru is aged 25 according 
to the Sessions Judge, and Bagul is aged 
27 years. It cannot be said that he was 
coerced into giving his help because he 
was an older man than Mangru. I do not 
find any extenuating circumstance in his 
case either. I would, therefore, accept the 
reference, dismiss the appeal and confirm 
the sentence of death passed against both 
the accused. 

Rowland, J.—I agree. 

D, Appeal dismissed. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 370 of 1932 
April 9, 1937 
BsRLEE AND DIVATIA, Jd. 
SADASBIV WAMAN PATIL—DEFENDANT 
No. 2——APPELLANT 
versus 
RESHMA WAMAN PATIL—PLAINTIFF 
— RESPONDENT 
Hindu Law—Adoption—Widow—Senior widow, if 
can relinquish her preferential right of adoption in 
favour of junior widow—Linforcement of such agrees 
ment, even if junior widow makes no adoption— 
Agreement, if should be with consideration—Right 
once waived, if can be revived, 
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' The senior widow has a preferential right of 
adoption which is capable of being waived in favour 
of the junior widow. A transfer by way of relin- 
quishment of the right by the senior widow in 
favour ofa junior widow who has also got the right 
to adopt and thus continue the line of her husband, 
cannot be regarded as against public policy. If such 
relinquishment is not against Hindu Law or public 
policy, it can be the subject-matter of a valid 
agreement between the widows and enforceable as 
such, irrespective of the fact that the junior widow 
has not made anadoption under the right which 
she gets bythe senior widow's relinquishment. It 
has all the legal incidents of a valid and binding 
contract, especially when it is not merely executory 
but executed. Whether this relinquishment takes 
place with or without consideration is im- 
material, and there is no question of the arrange- 
ment by which the senior widow relinquishes all 
her rights in her husband's family, including her 
right of adoption, by accepting a lump sum in 
consideration of such relinquishment, being regard- 
ed as a corrupt one, and as such, against public 
policy, if such arrangement is arrived at by the 
free consent of the relinquishing widow. If the 
right is waived or passed on in favour of the junior 
widow, it is waived once for all and cannot be 
revived. There is nothing in Hindu Law against 
the extinguishment of such rigbt, as the power of 
continuing the line is still there. It only passes on 
from one widow to the other. Insuch cages it cannot be 
said that though the senior widow may be barred 
by personal estoppel, her adopted son would not be 
bound by such relinquishment. Ifthe senior widow 
has no power to adopt left in her on account of a 
valid relinquishment, there cen be no legal adoption 
by her, and there is, therefore, no question of her. 
adopted son acquiring the status of a son at all, 

{Case-law referred to.] 4 

In the Presidency of Bombay where a Hindu 
widow makes an adoption to her deceased husband, 
she exercises a power which has been delegated to 
her by him. Lakshmibat v. Saraswatibai (10), ex- 
plained, Venkappa Bapu v. Jivaji Krishna (11) 
followed. 


F. ©. A, from the decision of the First 
Class Sub-Judge, Dhulia, in Suit No. 1062 
of 1931 

Mr. P. B. Gajendragadkar, for the Appel- 


lant. 
Mr. Y. V. Dixit, for the Respondent. 


Divatia, J.—These two appeals arise out 
of two cross suits and there is a common 
question to be decided in both. The ap- 
pellant claims as the adopted son of one 
Waman by his senior widow Bhagirathi. The 
claim is made against the junior widow 
Reshma and her daughter. The appellant's 
claim is resisted by the junior widow on 
the ground that the senior widow had passed 
a deed of relinquishment or release called 
bedavapatra on December 23, 1929, in her 
favour by which it was agreed that the 
senior widow should relinquish all her right, 
title and interest in half of the estate left py 
her husband including her right of heir- 
‘ship and maintenance and her sight to adopt 
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according to Hindu Law in lieu of a pay- 
ment of Rs. 3,000 odd. It was stated in the 
deed : 

“My right as senior widow as regards adoption has 
also been given to you by me by virtueof this deed. 
You may, if you like, take a boy in adoption; or you 
may not adopt if you like. I have no objection to 

at, 


The deed was acted upon and the pay- 
ment was duly made. Subsequently however, 
the senior widowadopted the appellant on 
December 10,1931, in spite of, the relin- 
quishment of herright to adopt. The junior 
widow's case is that after the relinquish- 
ment, the adoption is invalid and not 
binding against her. The plaintiff-appel- 
lant’s case was that his adoption was valid, 
that the deed of relinquishment was passed 
by his adoptive mother, the senior widow, 
under fraud and undee influevce and that 
it was not binding against him. One suit 
was filed bythe junior widow fora declar- 
ation thatshe wasthe sole owner of the 
suit property and that the adopted son had 
no right to recover the property from her, 
and the other suit was filed by the adopted 
son for a declaration that he was the 
legally adopted sonof Wamin and for pos- 
session of the whole of Waman's estate from 
the junior widow. The principal question 
therefore is whether the adopted son, who 
is the appellant in both appeals, is en- 
titled to the suit property by virtue of his 
adoption. The loweriCourt held on the 
evidence that there was no undue influence 
or fraud on the part of the juaior widow, that 
tho senior widow, who had .the preferential 
right to adopt, had relinquished her right 
by the deed, which has been acted upon, 
that on account of such relinquishment 
she had lost her right to adopt a son, that 
such relinquishment was not against 
public policy, and that having passed that 
deed of her own choice, she was not entitled 
to resile from it and make an adoption 
contrary to the terms of the deed. It there- 
fore decided against the adopted son in 
both suits and hence these appeals. 

The finding that there was no fraud or 
undue influence in the execution of the 
deed of relinquishment has not been seri- 
ously challenged in these appeals, and it is 
clear on the evidence that there was neither 
fraud nor undue influence on the part of 
the junior widow. It is,however,contended on 
the construction of the deed that the senior 
widow only gave permission to the junior 
widow to adopt, but that she did not re- 
nounce her own right to adopt, that the 
deed is void as being opposed to public 
policy, and that the right of senior wido, 
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is. not ‘property’ under s. 6, Transfer of 
Property Act, and as such, it cannot be 
transferred. It is also urged that the deed 
passed by the senior widow is not binding 
against the appellant as he does not claim 
through the senior widow but claims through 
his adoptive father. 

The point to be decided in these appeals 
has not been the subject-matter of decision 
by any of the High Courts, and it is there- 
fore necessary to examine what exactly is 
the nature of the right of adoption as tet- 
ween a senior anda junior widow. In the 
Bombay Presidency, itis not necessary for 
a widoW to have any permission of her 
husband or of any of his kinsmen for 
making an adoption, and under the latest 
Pronouncements of the Privy Council, even 
in a joiot family a widow can adopt unless 
she has been prohibited by her husband. 
As between co-widows it has been laid 
down in a series of cases that a senior 
widow has a preferential right of adoption 
and that a junior widow cannot adopt with- 
out the senior widow's consent, and if she 
does, the adoption is invalid. The leading 
cases on this point are Muthusami Naicken 
v. Pulavaratal (1), Venkatappa Nayanim 
Bahadur v. Ranga Rao (2), Rakhmabai v. 
Radhabat (3), Padajirav v Ramrav (4), 
Dnyanu v. Tanu (5), and Ranjit Lal Karma- 
kar v. Bijoy Krishna Karmakar (6). It is, 
however, ccmpetent for the senior widow to 
waive her preferential right or give her 
consent to an adoption by the junior widow, 
and if such adoption is made, it is valid 
and cannot be subsequently challenged by 
the senior widow or by a son adopted by 
her. This position is conceded on behalf 
of the appellant. Bui itis contended that 
even if the senior widow waives her right 
of adoption by an agreement or gives her 
consent to junior widow, she can still make 
an, adoption solong as the junior widow 
has not adopted in pursuance of the con- 
sent or relinquishment, and to that extent 
it is open to the senior widow to resile 
from any arrangement under which she 
might have relinquished her rights. It ig 
also contended that an absolute relinquish- 
ment is against the policy of Hindu Law. 

I will take the latter argument first. 


(1) 45 M 266; 66 Ind. Oas. 504; A 1R1922 Mad. 
aut te Mud 101; 15 L W 40; 30 ML T 60; (1922) 


53. 
(2) 39 M772; 30 Ind. Oas. 106; A 19 
919; :9M L J 18. Pine 


(5) 44 B 508; 57 Ind, Gas. 113; AIR1990 Bom, 
27; 22Bom, L R390. = po 


(6) 39 O 582; 14 Ind, Ong, 17; 16 O W N 440. 
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There have been cases, for instance 
Suriya Rau v. Raja of Pittapur (7), and 
others, in which it has been held that the 
prohibition to adopt was against public 
policy. But all these cases were not between 
co-widows, but between a widow on the 
one hand and some other person claiming 
to be interested in the estate onthe other 
hand, in which the arrangement was that 
the widow should not adopt with the result 
that the line of succession would change. 
It is quite clear that such an arrangement 
under which a widow agrees not to adopt 
at all, or is prohibited from adopting would 
be against public policy, and I need not go 
into the reasons why it is so. But the 
case of co-widows does not stand on the 
same footing. Both the widows have got 
the right to continue the line by adoption, 
but the senior widow has a preferential 
right. It is contended on behalf of the 
appellant tbat the senior widow’s rigat to 
adopt is exclusive and that the junior 
widow cannot adopt unless the senior widow 
does not wish to exercise that exclusive 
right or gives consent tothe junior widow 
at the time of adoption. In order to test 
this argument it is necessary to examine 


the source of the senior widow's 
right to adopt. The texls: bearing on the 
point are to be found summarized in 


Venkatappa Nayanim Bahadur v kanga 
Rao (2), and Muthusami Naicken v. Pula- 
vartal (1). Vijnaneswara in his commen- 
tary on Yajnavalkya’s text says: 

“ ... .When there are several wives of the same 
class in matters of religion, do not pass over the 
oo wife and do not employ either the second or the 
third;” 

and the commentary of Katyayana is : 

“Let bim who has many wives employ one of equal 
Class in the case of the sacrificial fire, and in attend- 
ance on himself; but if there be many such, let him 
employ the eldest in those duties, provided she be 
blameless.” 


Almost all the cases have construed these 
texts tomean that both the widows have the 
right to adopt, but the senior widow has got 
a preferential right. There is an obser- 
Vation in Padajirav v. Ramrav (4), to the 
effect that the superior right of the elder 
widow is based upon her being the patni 
wife, and as such entitled to take part with 
her husband in all religious ceremonies. 
There are other observations also in the 
judgment which might mean that the senior 
widow has an exclusive right to adopt, 
although the junior widow has power to 
adopt with the senior widow's consent. 
This observation relating to the senior 
widow alone being regarded asjthe patni hag 

(T) 9M 499; 13 I A 97; 4 Sar, 725 (P O), 
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been discussed in Venkatappa Nayanim 
Bahadur v Ranga Rao (2), where the gram- 
Matical meaning of the word patni is 
considered, and the authority of Vijnanes- 
“wara is cited to show that all the wives were 
to be regarded as patnis, and as such, en- 
titled to share in the inheritance. 1 share 
the doubt which is expressed in that case 
as to whether it would be correct to say 
that the senior wife alone was entitled to 
be regarded as ‘panti’, and as such, exclu- 
sively entitled to adopt. In our Presidency 
all widows have got a right to adopt with- 
out any authority unless there is a prohibi- 
tion from the husband: Yadav v. Namdev 
(8). It is a question of some nicety whether 
in our Presidency the widow's power is 
inherent or delegated from her husband. 
But that point does not arise for decision 
here. Whether the right of co-widows to 
adopt is in its origin inherent or delegated, 
it certainly exists in both in absence ofa 
prohibition from their husband. Thesenior 
widow has a prefsrential right which is 
capable of being waived in favour of the 
junior widow. That being so, it is difficu:t 
to see why a transfer by way of relinquish- 
ment of the right by the senior widow in 
favour of a junior widow who has also got 
the right to adopt and thus continue the 
line of her husband can be regarded as 
against public policy. The husband can 
deprive the senior widow of her power of 
adoption and confer it on the junior widow. 
So-also the junior widow can adopt even 
during the lifetime of the senior widow 
where the husband dies leaving only a son 
by the junior widow and that son dies 
during the lifetime of the latter widow who 
succeeds as her son’s heir. In that case 
even, during the lifetime of the senior widow, 
the junior widow can adopt because the 
property has become vested in her: see Anan- 
dibai v. Kashibai (9). I am referring to 
this case because it has been contended on 
behalf of the appellant that even after her 
relinquishment, the widow continues to be 
a widow of her husband, and as such there 
is a religious duty cast on her to make an 
adoption and continue her husband's line. 
In the circumstances of the cese, in Anan- 
dibai v. Kashibai (9), the senior widow does 
continue to be the widow of her husband and 
still she has lost her right of adoption, It may 
be said that that case, however, stands on 


a different footing from the present case, 
(8) 24 Bom. L R 609; 64 Ind. Oas, 536; A I R 1929 

P OC 216; 48 I A 513; 49 Ul; 17 NLR 145; 30 M 

LT 53; 260 W N 393; 42 M L J 219; 15 L W 565; 

20 NGA 

(9) 28 B 461; 6 Bom, L R 464, 
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where the junior widow has not succeeded 
as an heir to her dead son. But if the: 
senior widow does retain her right to 
adopt in spite of a. relinquishment of her 
right (so long as the junior widow has not 
actually adopted) hecause she continues to 
be her husband’s widow, why should her 
right be at all extinguished when the estate 
is held by the junior widow as ker son's 
heir? The relinquishment by the senior 
widow of her right to adopt would not 
put to an end to her husband's line. 
The only effect is that instead of ‘the senior 
widow it is the junior one who exercises 
the right of adoption and continues the 
line if she likes. { do not see any particular 
sanctity attached to an adoption by the - - 
senior widow as opposed to one by a junior 
widow. It is true that recent decisions of 
the Privy Council have laid stress on the 
religious aspect of adoption which is con- 
sidered more asa matter of religious duty 
than a legal right connected with property. 
But that does not necessarily involve the 
result that the senior widow's power of 
adoption cannot be validly relinquished in 
favour of the janior widow or that she is 
entitled to resile from such relinguishment 
on the ground of public policy. 

The next argument is that the senior 
widow cannot lose her right of adoption 
under a contract of relinquishment as adop- 
tion is a question of status and not of 
contract, and that in spite of the contract 
the senior widow can adopt.on general 
principles of Hindu Law by withdrawing 
her consent and making an adoption by 
herself so long as the junior widow has 
not made any adoption. On the other 
hand it has been contended on behalf of 
the respondents that there is no question 
of any transfer of an absolute right in this 
case but only a relinquishment of a pre- 
ferential right, that neither widow is ander 
any obligation to adopt and a widow may 
not adopt even though directed to do go, 
and that, therefore, the relinquishment of. 
her right by the senior widow under an 
agreement which is otherwise enforceable 
operates as an extinction of her right to 
adopt, even though the junior widow does 
not make any adoption. . 

The learned Advocate on behalf of the 
appellant principally relies on the case in 
Padajirav v. Ramrav (4). The decision in 
that case is that the elder widow has: 
not merely the right of selection of the. 
son to be adopted, but she has the right to 
adopt, and that even if she gives her 
consent, she has-a locus pentientie of which 
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she may avail herself by changing her 
mind. The facts of that case were differ- 
ent, and the decision does not exactly 
touch the point to be decided here. Three 
of the widows, including the senior widow, 
had unanimously selected the boy to be 
adopted. Subsequently the senior widow 
withdrew her selection and then the junior 
widow adopted that boy without the consent 
of the senior widow, ani the question, 
therefore, wag whether the adoption by the 
Junior widow, without the consent of the 
senior widow, of a boy who had previously 
been selected by all the widows for adop- 
tion, could” be supported against the wish 
of the elder widow, and on those facts it 
was held that there was no complete adoption 
until the mutual acts of giving and receiv- 
ing the child were accomplished, and until 
that took place, there was necessarily a 
locus penitentie for the senior widow of which 
she-may avail herself, although contrary to 
the wishes of the other widows by chang- 
ing her mind and selecting another child. 
There was no executed agreement or 
arrangement.in that case by which the 
senior widow had relinquished her right 
to adopt in fasour of the junior widow. 
I do not think, therefore, that the observa- 
tions about locus penitentie in that case 
would be applicable to the facts of the 
Present case. 

The question really is whether once the 
senior widow waives her preferential right 
of her own free will, and gives consent 
to the junior -widow to adopt under an 
agreement which has been acted upon, 
she should be allowed to resile from it by 
her arbitrary will. If such relinquishment 
is not against Hindu Law or public policy, 
as I have shown above, it can be the 
subject-matter of a valid agreement 
between the widows and enforceable as 
such, irrespective of the fact that the junior 
widow has not made an adoption under 
the right which she gets by the senior 
widow's relinquishment. It has all the legal 
incidents of a valid and binding contract, 
especially when it is: not merely executory 
but executed. Even in Padajirav v. 
Ramrav (43, is observed that until the elder 
widow waived her preferential right to 
adopt, her right was exclusive, and so 
also the observation in Muthusami Naickeu 
‘v. Pulavaratal (1), is to the effect that 
unless the senior widow waives or re- 
\inquishes her preferential right and 
authorizes the junior widow to adopt, an 
adoption .made by the latter without the 
consent of the senior widow was invalid. 
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So that, the power to adopt could be relin- 
quished in favour of a person who has also 
pe power to adopt and thus continue the 
ine. 

Whether this relinquishment takes place 
with or without consideration is to my 
mind immaterial, and there is no question 
of the arrangement by which the senior 
widow relinquishes all her rights in her 
husband's family, including her right of 
adoption, by accepting a lump sum in con- 
sideration of such relinquishment, being 
regarded as a corrupt one, and as such, 
against public policy, if such arrangement 
is arrived at by the free consent of the 
relinquishing widow. If the right is waived 
or passed on in favour of the junior widow, 
itis waived once for all and cannot be 
revived. There is nothing in Hindu Law 
against the extinguishment of such right, 
as thepower of continuing the line is still 
there. It only passes on from one widow 
to the other. In such cases it cannot be 
said “that though the senior widow may 
be barred by personal estoppel, her adopt- 
ed son would not be bound by such ree 
linquishment. If the senior widow has no 
power to adopt left in her on account of 
a valid relinquishment, there can be no 
legal adoption by her, and there is, there- 
fore, no question of her adopted son ac- 
quiring the status of a son at all. For 
these reasons I am of opinion that the 
decision of the lower Court that the appel- 
lant’s adoption is invalid is correct, and 
both the appeals should, therefore, be dis- 
missed with costs. 

Barlee, J.—The principal question in 
this’ case is whether a Hindu widow has an 
inherent power to adopt a son to her 
deceased husband, or whether, in making 
an adoption, she is exercising a power 
which has been delegated to her by him. 
There is no direct text on the subject and 
we have to choose between the fiction that 
the power to adopt is analogous to the 
physical power of bearing a son to her 
husband, and the fiction that it must be 
assumed in the absence of a prohibition 
from her husband that she has been 
directed by him to make an adoption. 
Authority for the former view has been 
sought in an obiter dictum of Sir Lawrence 
Jenkins in Lakshmibai v. Saraswatibat 
(10), where the learned Judge said 
(p. 7915): 

“Tt has been argued .....that a widow's power to 
adopt does not rest on any delegation.,.but is her 


(10) 23 B 789; 1 Bom, L R 420, 
~*Page of 23 B.—[Hd.| 
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inherent right...... The commentaries, which prevail 
in this Presidency, seem to me strongly to favour 
the view. ...In the view I take . it is not necessary 
to decide the point, but the inclination of my opinion 
(though I reserveto myself the right to re-consider 
the matter......) is that in this Presidency the widow's 
Tight is inherent...... X 


This passage was quoted by the Privy 
Council in Yadao v. Namdev (8), where 
their Lordships had to consider the ques- 
tion whether the power ofa Hindu widow 
to adopt depends on whether her husband 
was separated or unseparated and on whe- 
ther his property was vested in her as 
his heir. But their Lordships did not adopt 
Sir Lawrence Jenkins’ dictum as,a part of 
their argument, nor did they comment on 
it. Iam unable, therefore, to look’ on it 
as an authority, more especially as the 
learned Judge merely spoke of the ‘inclina- 
tion of his opinion’, and obviously did 
not want it to be looked on as authorita- 
tive. On the other hand there is the direct 
authority of Ranade, J. for the other view in 


Venkappa Bapu v. Jivaji Krishna (11). 


He said (p. 311*): ` 

“The text writers on the Dattaka Law permit a 
man to adopt ason not only when he has no male 
issue born to him, but also when such male issue 
dies, The husband can confer this same double 
power on the widow, and though in this Presidency 
the husband's expressed permission isnot required by 
the widow, the mother who adopts a son, because 
the son born to her is dead......really exercises the 


authority conferred on her by implication by her 
husband.” 


This, according to Sarkar Shastri (Edi- 
tion of 1933, p. 220) is the modern view, 
and it is accepted by Trevelyan and West 
and Buhler (Edition 1919, p. 857). In my 
Opinion it is the view which we ought to 
accept as 
fiction than that on which the inherent 
power’ argument has to be based, and is 
more reasonable. It is difficult to under- 
stand why a woman who has no inherent 
power to adopt while her husband is 
living should be supposed to be endowed 
with that power by the fact of his death, 
and granting that this be the correct view, 
it is not easy to explain the absence of 
the power when her husband has prohibit- 
ed an adoption. It is simpler to base adop- 
tions by a widow on delegated authority, 
which certainly is the basis for a adop- 
tion bya wife. In this view of the law 
appellant must fail. A transfer of the 
tight of adoption by a senior widow to 
her junior is recognized by Hindu Law 
and this was a transfer and not merely 
a contract to convey. There is no authority 

(11) 25 B 306; 2 Bom. L R 1101. 
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for the ` proposition -that she can 
revoke the transfer, wheiher it be looked 
on as a gift or sale, The case in 
Padayirav v. Ramrav (4), which the learned 
Advocate has cited, was decided on different 
facts. A senior widow had resiled froma 
promise to adopt, but had not transferred 
her right. It is clear, too, that the appel- 
lant cannot succeed on the ground of 
public policy, a transfer by a senior widow 
is recognized by Hindu Law. In fact there 
seems to be no principal of Hindu Law 
which runs counter to the ordinary rule 
that property sold or given away cannot 
be reclaimed at the will of the transferor. 
Fur these reasons I agree that the appeal 
fails. 
D. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 255 of 1937 
June 18, 1937 
Burns, J. 
MANGAL DASS—Crupitor— 
PETITIONER 
versus 
OFFICIAL RECEIVER AND ANOTHER 
—{NSOLVENTS—OPPOSITB PARTIES 
Provincial Insolvency Act (V of 1920), ss. 53, 54, 5 
—Setting aside of alienations under ss. 53 and 54— 
Civil Procedure Code, applicability of—Application 
under s. 53, dismissed—Subsequent application under 


s. 54, if barred by s. 11, Expl. LV, Civil Procedure Code 
(Act V of 1908). $ 
According to s. 5, Provincial Insolvency Act, the 
provisions of the Oivil Procedure Oode, are applic- 
able subject tothe provisions of the Provincial In- 
solvency Act, But the Insolvency Act provides for 
setting aside alienations under ss. 53 and 54 on 
different grounds. So where an application under 
s. 53, is dismissed, subsequent application under 
s. 54, is not barred by virtue of s. 11, Expl. IV, Oivil 
Procedure Code, particularly when the Official 
Assignee is not proved to be aware of the grounds of 
his subsequent application at the time when the 

first application was made. 

C.K. P. from tne order of the District 
Judge, Lahore, dated January 4, 1937. 

Mr. A. Tandon, for the Petitioner. 

Mr. Kam Ditta Mal, for the Opposite 
Parties. 


Order.—This isa petition for-revision 
arising out of insolvency proceedings. The 
Official Receiver made an application 
under s. 53, Provincial Insolvency Act, 
alleging that certain alienations were 
fictitious. That application failed and- 
thereafter he presented-another application 
under s. 54, Provincial Insolvency. Act, 
alleging that the same alienations amounted 
toa fraudulent preference and should be 
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set aside on that ground. This applica: 
tion was granted. An appeal was preferred 
to the learned District Judge, and the 
main contention raised before him was that 
the second application under s. 54 was 
barred by the rule of res judicata. The 
learned District Judge repelled this conten: 
tion and dismissed the appeal. The present 
petition for revision has been preferred from 
that order. 

The learned Counsel for the petitioner 
contended that an application under s. 53 
ors. 54, Provincial [Insolvency Act, is in 
the nature of asuit and the provisions of 
gs. 11, Expl&nation IV, Civil Procedure Code, 
bar the subsequent application under s. 54, 
Provincial Insolvency Act. No authority 
directly in point was cited. According to 
8. 5, Provincial Insolvency Act, the provi- 
sions of the Civil Procedure Code are appli- 
cable subject to the provisions of the 
Provincial Insolvency Act. That Act pro- 
vides for setting aside alienations under 
8s..53 and 54 on different grounds. More- 
over, at the time when the first application 
under s. 53 was made, the Official Receiver 
may not have been even aware of the 
grounds on which the second application 
under s. 54 was based. ‘The learned Counsel 
for the petitioner was unable to point out 
anything on the record to show that the 
Official Receiver was awareof the grounds 
of his second application at the time when 
the first application was presented and that, 
therefore, it was incumbent on him to 
include those in the first application under 
s. 53. I see no good reason to hold that the 
application under s. 54, Provincial Insol- 
vency Act, was barred under the provisions 
of s. 11, Explanation IV, Civil Procedure 


Code. I dismiss the petition for revision 
with costs, 
D. Petition dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 258 of 1931 
April 14, 1937 
VARADACHARIAR AND PANDRANG Row, JJ. 
GADDE VENKATARAYUDU—AppELLanT 


versus 
ANUMOLU CHINA RAMAKRISHNAYYA 
AND CTHERS—RESPONDENTS 

Principal and agent—Defendant agreeing to 
gell property to plaintiff creditor in discharge of 
debt—Plaintiff discharging other creditors before sale, 
at less amount—Plaintiff, if can ask for remission so 
obtained. 

The suit properties were agreed to be sold to the 
plaintiff forthe purposes of discharging certain 
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debts due by the family of the defendants, but as 
there was some delay in completing the sale transac- 
tion, the plaintiff was requested to pay off the credi- 
tors even before the execution of the sale-deed and 
he was assured that the amount so paid might be 
adjusted towards the sale price and that, if the 
Plaintiff. had to pay to the creditors anything in 
excess of the eale price, the same would be madé 
good to him with interest. The plaintiff managed to 
get a transfer of the documents held by the credi- 
tors on payment of smaller amount than was actually 
due under those documents and he claimed that he 
was entitled to get the benefit of the remission given 
by those creditors : 

Held, that in making disbursements out of the 
agreed sale price, the plaintiff was only acting as 
the agent of the defendants and he was not entitled 
to retain for his own benefit any remission that he 
obtained from the creditors, 

F.C. A. against a decree of the Sub- 
Judge, Bezwada, dated September 8, 1930. 

Mr. Ch. Raghava Rao, forthe Appellant. 

Mr. C. Sambasiva Rao, for the Respon- 


dents. 


Varadachariar, J.—This appeal arises 
out of a suit for specific performance of a 
contract to sell land to the plaintiff. The Court 
below has dezreed specific performance; 
this appeal by the plaintiff relates to two 
subsidiary matters, namely (1) his claim to 
an amount of Rs. 2,861-5-1 referred to in 
the sixth issue, and (2) the order of the 
lower Oourt directing each party to bear 
his own costs. 

The first claim arises under the following 
circumstances: The suit properties were 
agreed to be sold to the plaintiff for the 
purposes of discharging certain debts due. 
by the family of the defendants, but, as 
thera was some delay in completing the 
sale transaction, the plaintiff was requested 
to pay off the creditors even before the 
execution of the sale-deed and he was 
assured that the amount so paid might be 
adjusted towards the sale price and that, if 
the plaintiff had to pay to the creditors any- 
thing in excess of the sale price, the same 
would be made good to him with interest. It 
is not the plaintiff's case that he paid any- 
thing more than the sale price to the 
defendant's creditors. He managed to get 
a transfer of the documents held by the 
creditors on payment of smaller amount. 
than was actually due under those docu- 
ments and he now claims that he is entitled 
to get the benefit of the remission given by 
those creditors. The lower Court has dis- 
allowed this part of the claim and we think 
its conclusion is right. In making disburse- 
ments out of the agreed sale price, the 
plaintiff was only acting as the agent of the 
defendants and he was not entitled to re- 
tain for his own benefit any remission that 
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he obtained from the creditors. If a cont- 
ract to the contrary were clearly establish- 
ed, the plaintiff might have some justi- 
fication for this claim; but even the con- 
tract pleaded in the plaint is not sufficient 
for this purpose, because that contract is 
only to the effect that any excess paid 
ny the plaintiff would be made good to 

im. 

As regards the lower Court's order as to 
costs, we do not think we will be justified 
in interfering withit unless the appellant 
is able to show that there has been any 
error of principle into which the lower 
Court has fallen in the exercise of its dis- 
cretion, It is true that the plaintiff has been 
obliged to spend a preity large sum in in- 
stituting this suit, but we do not find that 
defendants Nos. 2 and 3 ever disputed their 
liability toexecute a sale-deed. It is only 
the plaintiff's claim for the remission 
amount that has been disputed by thcse 
defendants. We, therefore, find no reason 
for saddling them with the costs of the suit. 
Defendant No. 1 no doubt did raise other 
defences which have been found against; 
but asregards defendant No. 1’s attitude, 
the plaintiff himself seems to be largely 
responsible for it. At one time the plaintiff 
sided with defendant No. lin his disputes 
with defendants Nos. 2 and 3 and gave a 
notice (Ex. 2) only to defendants Nos. 2 and 
3, ignoring the sale contract and asking 
for payment of moneys paid by him in 
discharge of the debts due by the defend- 
ants. The plaintiff and defendant No, 1 
fell out later and defendant No. 1 was pro- 
secuted and punished for fraudulent re- 
moval of documents. In this suit he has 
been ex parte both in the lower Court and 
here, after filing the written statement. 
While it cannot be said that defendant 
No. 1 stands in the same position as defen- 
dants Nos. 2 and 3, we do not see sufficient 
reason for differing from the manner in 
which the lower Court has exercised its 
discretion in the matter of costs. 

The appeal, therefore, fails and is dis- 
Desa with costs of respondents Nos. 2 and 


NS. Appeal dismissed. 


JAGADAMBA LOAN 00, LÊD. V. SATYENDRA OSANDRA dnosë (GALI) 


17316 


CALCUTTA HIGH COURT 
Civil Appeal No. 636 of 1936 
June 21, 1937 
M. O. Guosg, J. i 
JAGADAMBA LOAN Oo., LTp, —DEOREE- 
HoLpER—APFELLANT 


versus 
SATYENDRA CHANDRA GHOSE 
MOULIK—Oo-Decres-HoLpgr AND OTAERS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 47—Scope— 
Section, if applies to dispute between twe decree-holders 
who were parties to suit—Bengal Tenancy Act (VIII 
of 1885), s. 148-A (8)—Applization under— Limitation 
—Application must be made within reasonable time— 


Application made after one and.halg year held 
beyond reasonable time. 

Section 47, Civil Procedure Code, is wide enough 
to include a dispute between two decree-holders. 
Where two decree-holders who were parties to the 
suit have divergent interests in execution of 
their decrees the matter is clearly a dis- 
pute under s. 47. Sorabji Coovarji v, Kala Raghu- 
nath (1) and Raja of Karvetnagar v. Venkata Reddi 
(2), relied on. 

Though sub-s, (8) of s. 148-A, Bengal Tenancy 
Act does not lay down a period of limitation, the 
co-sharer decree-holder is not at liberty to come 
whenever he likes whether at the end of .a year 
and a half, or at the end of 10 years or 20 years 
or 100 years. Every remedy provided by law 
is controlled by a period of limitation. When the 
Act has not imposed in terms a period of limita- 
tion, it is the duty of the Oourt to impose a 
reasonable period for the remedy sought, 

Where a co-sharer decree-holder who was duly 
served applied under the section after one and a 
half year, application was .held barred as beyond 
reasonable time. 


O A. from appellate order of the District 
Judge, Birbhum, dated September 10, 1936. 

Messrs. Bankim Chandra Mukherjee, 
Girja Prasanna Sanyal and Hari Pra- 
sanna Mukherjee, for the Appellant. 

Messrs. Panchanan Ghose, Panchanan 
Chowdhury and Sourindra Narayan Ghose, 
for the Respondents. 


Judgment.—This is a second appeal by 
the decree holder in an application under 
ss. 148-A and 174 (3), Bengal Tenancy Act. 
The facts are that the decree-holder, a 
loan company, instituted a rent suit under 
8. 148-A making the opposite party a co- 
sharer landlord. A notice was served upon 
the opposite party who duly appeared and 
joined as co-plaintiff and paid qourt-fees 
for his share of the rent for the three 
years in suit. Thereafter, the suit was 
decreed on August 1, 1933. The decree 
specified separately the amount payable to 
the Loan Co. and also the amount pay- 
able to the opposite party. Thereafter, the 
appellant decree-holder duly filed a petition 
for execution of his share of the decree 
by sale of the holding. In accordance with 
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8, 148-A (7) a notice of the application for 
execution was served upon the opposite 
party but he did not appear. The sale 
was held on December 7, 1933, and the 
property was purchased for Rs. 790 by a 
third person and the appellant decree- 
holder in due course withdrew the amount 
of his part of the decree and after three 
months he applied under s. 148-A (8) (e) 
for the rent due tohim in respect of the 
holding between the institution of the suit 
and the date of the sale and that amount 
was in due course paid to him and the 
sale price was thus exhausted. A year 
and a half after the sale, viz., on July 6, 
1935, the opposite party made an applica- 
tion under s. 47, Civil Procedure Oode, 
and s. 174 (3), Bengal Tenancy Act, seeking 
to set aside the sale and demanding in 
the alternative that the appellant should 
bring into Court the amount which he had 
withdrawn. The trial Court found that the 
application to set aside the sale was barred 
by limitation. The opposite party’s allega- 
tion that he had not been served with a 
notice was found by the Munsif to be 
false. As to the prayer that the sale 
proceeds be brought into Court for rateable 
distribution between the decree-holders, 
the Munsif allowed the application and 
directed the appellant to deposit into 
Court within one month the amount of 
purchase money, Rs. 790 withdrawn by 
him, so that out of the amount he may 
be paid the costs of the execution case 
and the balance of the purchase money 
may be rateably distributed between him 
and the opposite party. Against that order 
the appellant made an appeal which was 
dismissed by the District Judge. 


A preliminary objection is taken that 
this being a dispute between two decree- 
holders, s. 47 has no applieation and no 
appeal lis to this Court. The reply is 
that s. 47, Oivil Procedure Code, is wide 
enough to include adispute between two 
‘decree-holders. Under the section all ques- 
tions arising between the parties to the 
suit and relating to the execution of a 
decree shall be determined by the Court 
executing the decree. Now, these two 
decree-holders are parties to the suit and 
in the dispute which is under considera- 
tion their interests are divergent and the 
matter is clearly a dispute in execution 
under s. 47: Sorabji Coovarji v. Kala 
Raghunath (1), and Raja of Karvetnagar v. 


iS) 38 B. 156; 12 Ind. Oas. 911; 13 Bom. L R 
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Venkata Reddi (2). The preliminary 
objection is ovarruled. On the merits, the 
main question is whether the opposite 
party's petition is barred by limitation. 
Now, as stated above, the sale was held 
on December 7, 1933, and action under 
s. 148-A (8) (e) was taken and the balance 
of the purchase money was allowed to 
be withdrawn by the appellant on March 
8, 1934. It was not until one year and 
four months after that date, viz. July 6, 
1935, that the opposite party made an 
application in Court praying for a rateable 
distribution between himself and the appel- 
lant. Now, under s. 3, Oivil Procedure 
Code, which deals generally with rateable 
distribution of the assets of the judgment- 
debtor among rival decree-holders, the 
limitation is put in the section itself, 
namely the application by the decree- 
holder must be made before the receipt 
of the judgment-debtor’s assets, in other 
words, in the case of an auction sale before 
the date of the sale. So that, a second 
decree-holder who neglects to appear until 
after the sale has been held and the sale 
proceeds have been allowed to be with- 
drawn by the first decree-holder, has no 


remedy in the way of rateable dis- 
tribution. Sub-s. 8 of s. 148-A is in these 
words : 


“In disposing of the proceeds of the sale in 
execution of the decree, the following; rules instead 
of those contained in s. 73, Civil Procedure Oode, 
shall be observed.” 

Then follow the three clauses which deal 
with how the sale price shall be dis- 
tributed. While s. 73 in effect states that 
the application by the second decree- 
holder should be made before the sale of 
the judgment-debtor’s property, there is no 
such clause in sub-s. (8). This probably 
was due to an omission of the Legislature, 
but under sub-s. (7) it is laid down that 
when one co-sharer landlord has applied 
for execution of the decree by sale of the 
holding, the Court shall give notice of 
the application of the execution to the 
other co-sharer landlords. The object of 
such a notice was to give the co-sharer 
decree-holder opportunity to appear and 
join in the execution psatition and claim 
his share of the decree from the proceeds 
of the sale. Though sub-s. (8) does not 
lay down a period of limitation, it cannot 
be maintained that the co-sharer decree- 
holder isat liberty to come whenever he 
likes whether at the end ofa year anda 
half, as in the present case, or at the 

(2) 39 Mad. 570 29 Ind, Oas, 231; AT R1916 Mad. 
20; 29M L J-96. 
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end of 10 yearsor 20 years or 160 years. 
Every remedy provided by our law is 
controlled by a period of limitation. Tt 
cannot be presumed that the particul r 
remedy sought by the opposite party is 
not to be governed by any period of limita- 
tion. When the Act has not imposed in 
terms a period of limitation, it is our duty 
to impose a reasonable period for the 
remedy sought. Now, in this case, the 
opposite party himself was aware that he 
came after a reasonable period in Court 
and that is why he came with a false story 
that he had not been served with a notice, 
He knew that having been served with a 
notice, he waited too Jong so that he could 
not reasonably ask the Oourt to give him 
the remedy. As stated above, under s. 73, 
Oivil Procedure Ocde. the party who wants 
a rateable distribution must appear before 
the date of the sale. In the present case, 
the opposite party not only asked for 
rateable distribution but also asked that 
the sale be set aside. The second prayer 
had to be rejected because it was barred 
by limitation. In my opinion, the first 
prayer is also made beyond a reasonable 
time, and as sucb, must be rejected. ` 

The regult is that the appeal is allowed 
and the application of the opposite party 
is rejected with costs in all Courts. 
Hearing-fee in this Court is assessed at 
two gold mohwrs. Leave to appeal is 
` refused. 
8. Appzal allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 77 of 1937 
July 5, 1937 
OOLDETREAM. J. 

NOBLE MILLICANS—Derenpaxt 
—APPELLANT 


versus 
< Mes. GLADYS MILLICANS - Praistipr— 
RESPONDENT j 
Divorce Act (IV of 1869), sa. 55, 41, 48—S. 55, 
- scope of—Appeal from an order fixing maintenance— 
High Court, when shail interfere with such order 
passed under s. 41. 

_The language of s. 55, Divorce Act, appears to pro- 
vide expressly for an appeal from all orders passed 
by the District Judge. The words “in the like manner 
as the decree and order of the Court made inthe 
exercise of its civil jurisdiction are enforced and 
appealed from under the laws, rules and orders for 
the time being in force” in s. £5, which is one of the 
sections dealing with “procedure” must be held to 
apply only to the procedure to be followed and the 
Court to which appeals lie, An appeal lies from an 
order of the Oourt fixing the amount of maintenance 
under s, 41. The order passed by the District Judge 
about maintenance will terminate when a final order 
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is passed under s. 43, and s. 41 gives the Court a 
vory wide discretion to fix such maintenance ag it 
thinks fit. TheHigh Court will not, therefore, ordi- 
narily interfere with an order fixing amount of main- 
tenance unless it appears to have been passed in dis- 
regard of the evidence and is clearly unreeson- 


able. 

F.C. A. from an order of the District 
Judge, Delhi, dated April 10, 1937. 

Mr. Bhagwat Dayal, for the Appellant. 

Mr. Mela Ram, for the Respondent. 

Judgment.—On February 27, 1937, 
the District Judge of Delhi granted a 
decree subject to confirmation by this 
Court dissolving the marriage between 
Gladys Millicans and Noble Millicans. In 
his judgment, the District Judge gave the 
custody of the three children of the par- 
ties to the petitioner Mrs. Millicans and 
in an order passed on April 10, 1937, 
ordered the respondent to pav her Rs. 120 
to maintain them. Mr. Millicans has 
submitted an appeal against the decision 
of the District Judge dissolving the mar- 
riage as well as the order about the cus- 
tody of the children and the amount fixed 
for their maintenance. 

On this appeal coming up for hearing, it 
is objected by Mr. Mela Ram for Mrs. 
Millicans that no appeal lies either against 
the decree dissolving the marriage or 
against the order about the custody of the 
children and their maintenance. He 
points out that s. 55, Divorce Act, bars 
an appeal against the decree dissolving 
the marriage. The other orders are merely 
adinterim orders which will cease to have 
force when this Court hears the applica- 
tion which has been submitted for the 
confirmation of the decree. For Mr. Mil- 
licans, Mr. Bhagwat Dayal admits that 
no appeal lies against the decree and states 
that the only matter which he wishes to 
agitate is that of the amount fixed by the 
order of April 10, 1937, as maintenance 
allowance for the children. He contends 
that the order regarding maintenance is 
open to appeal. He does not at this 
stage attack the order of the Judge giving 
Mrs. Millicans custody of the children (of 
which matter, I notice, s. 41 of the Act 
makes no specific mention). The language 
of s. 55, Divorce Act, appears eo me to 
provide expressly for an appeal from all 
orders passed by the District Judge. The 


- words: 


“in the like manner as the decree and order 
of the Court made in the exercise of its civil 
jurisdiction are enforced and appealed from 
under the laws, rules and orders for the time being 
in force,” 


ing. 55, which is one of the sections deal- 
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ing with “procedure” must, I think, be 
held to apply only to the procedure to be 
followed and the Court to which appeals 
lie. The order passed by the District 
Judge about maintenance will terminate 
when a final order is passed under s. 43, 
ands. 41 gives the Court a very wide dis- 
cretion to fix such maintenance as it 
thinks} fit. This Court will not, therefore, 
ordinarily interfere with an order fixing 
amount of maintenance unless it appears 
to have been passed in disregard of the 
evidence and is clearly unreasonable. 
Counsel for Mrs. Millicans has not referred 
me to any evidence justifying the fixing of 
the amount at Rs. 120 per mensem except 
the fact that Mr. Millicans’ gross salary is 
Rs, 450 and I can find nothing on the 
record showing that Mr. Millicans paid 
‘Rs. 90 for the two elder children at school, 
one of the facts relied upon by the District 
Judge in fixing Rs. 120. Mr. Millicans 
has stated on oath that after deduc- 
tions made for his provident funds, income- 
tax, house rent and insurance and interest 
on a Joan, he gets only Rs. 175 per men- 
sem. With his memorandum of the pre- 
sent appeal he submitted an affidavit 
detailing the deductions from his salary 
which amount to Rs. 266-6-0. Assuming 
that Rs. 20 are on account of interest on 
a loan which we may ignore, his net 
Income 18 approximately Rs, 203. His 
affidavit shows that his wife's statement 
that he paid Rs. 90 at one time forthe 
education of two children is untrue—he 
was paying Rs. 70 and that they can be 
educated at good schools for Rs. 24 per 
mensem. No counter-affidavit has been 
put in, Mrs. Millicans jig not dependent 
on her husband. It is true that any altera- 
tion in the amount paid must be small—a 
matter of Rs. 20 or Rs. 25 per mensem, but 
after considering the evidence and the 
peculiar circumstances of this case, [ think 
that Mr. Millicans is entitled to a modi- 
fication of the order. I accept the appeal 
and fix the amount to be paid as mainten- 
ance at Rs. 95 per mengsem, 


D. Appeal allowed. 
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MADRAS HIGH COURT 
Civil Revision Petition No, 838 of 1935 
April 20, 1937 
PANDRANG Row, J. 
S. P. P. L. PALANIAPPA CHETTIAR-— 
PETITIONER 
Versus 
OFFICIAL RECEIVER, MADURA — 
RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 54—Scope 
and applicability—Insolvent— Hindu father mort- 
gaging joint family property to pay off antecedent 
debt — He representing minor sons — Transfer in 
fraudulent preference of creditors— Whole transfer, 
held could be annulled. A 

Section 54, Provincial Insolvency Act, does not 
say that it is only a transfer of the insolvent’s own 
or separate property that can be annulled by the 
Court. Solong asthe transfer of property ex facie 
binds the whole property, such transfer can be 
annulled under s. 55 when the conditions are satisfied, 
even though it may be joint family property in which 
the minor sons had An interest. 

An insolvent Hindu father has authority to mort- 
gage theentire family property where the debt for 
which the mortgage is executed is an antecedent debt 
of his not tainted by illegality or immorality. And 
where he executes the mortgage in fraudulent pre- 
ference of. the creditors, for paying of the antecedent 
debt, the mere fact that the sons also were joined 
in the document with the father representing them, 
does not show that it was intended to mortgage the 
son's shares separately from the father's share and 
the transfer can be annulled as a whole, Sub- 
ramanian Chettiar v. Subbaraya Goundan (1), dis- 
tinguished. Gharibullah v. Khalak Singh (2), referred 
to. 


C. R. P. from an order of the District 
Court, Madura, dated March 25, 1935. 

Mr. M. Patanjali Sastri, for the Peti- 
tioner. 

Mr. K. S. Desikan and 9. V. Venu- 
gopalachari, for the Respondent. 


Order.—This petition arises out of an 
application by the Official Receiver of 
Madura under s. 54, Provincial Insolvency 
Act, to declare as void a certain hypothe- 
cation bond dated July 21, 1931, in favour 
of the respondent aud annul the same. 
The bond was executed by the insolvent 
in I. P. No. 48 of 1931 and also on behalf 
of his minor sons, On the merits it was 
found by both the Courts below that the 
alienation was a fraudulent preference and 
it was accordingly annulled. In this petition 
no attempt has been mads to question the 
correctness of the concurrent findings to 
this effect by the two Courts below, and 
the only point urged is that the transfer 
can be set aside or annulled only as 
regards the insolvent’s own share in the 
family properties which were mortgaged 
and that it cannot be set aside or annulled 
in respect of the minor’s shares in the 
properties, because it is only the transfer 
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of the insolvent’s property 
aside under s. 54 of the Act. 

Reliance is pliced in support of this 
contention on the decision of Sundaram 
Chettiar, J. reported in Snbramanian 
Chettiar v. Subbaraya Goundan (1). No 
other decision on the point has been 
brought to notice, and Sundaram Chet- 
tiar, J. in his judgment mentions that the 
point is anew one. I have given my best 

- consideration to this question and I find 
myself unable to agree with the view 
.expressed by Sundaram Chettiar, J. The 
main point to remember js that what was 
mortgaged was the family property and 
not the separate shares of the executants, 
_ namely the father and the sons. The 
mere fact that the sons also were joined 
in the document with the father repre- 
senting them, does not show that it was 
intended to mortgage the son's shares 
separately from the father’s share. What 
was done was that the entire family pro- 
perty was mortgaged, the executants being 
not merely the father but also his minor 
sons represented by him. The minor sons 
cannot be said to have had any separate 
share in the family property which they 
could bypotheecate under the bond. 

In a somewhat similar case, the only 
difference being that instead of the father 
the eldest brother and managing member 
of the family took part along with his 
brothers, namely the case reported in 
Gharibullah v. Khalak Singh (2) which 
went up to the Privy Council, it was held 
that though in that case one of the three 
executants of the deed was a minor re- 
presented by his mother and the alienation 
was open to objection on the ground that 
the mother could not validly act as guardian 
of the minors property, the alienation 
was upheld by their Lordships of the 
Judicial Committee on the ground that the 
eldest brother's execution of the dozument 
was sufficient to ccnvey the entire interest 
in the family property once it was proved 
that the alienation was for valid family 
necessity. In the present case there can 
beno dcubt tbat the father had authority 
to morlgage the entire family property 
because the debt for which the mortgage 
was executed wag an antecedent debt of 
his not tainted by illegality or immorality. 
In otLer words, this is a case in which the 
father, that is, the insolvent, was himself 
entitled in law to convey the entire inter- 

(1) (1934) M W N 801; 155 Ind. Cas. 611; A I R 1935 
Mad. 246; 7 R M596. 

(2) 25 A 407; 30 T A 165; 8 Sar, 483 (P O), 
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est in the family property and his execu- 
tion of the bond purports to convey the 
entire interest also. i i 

In these circumstances the mere joining 
of his minor sons represented by himself 
as their guardian does not in any way 
diminish the legal effect of the transaction 
which is that of a valid alienation of the 
entire joint family property by the father. 
Section 54, Provincial Insolvoney Act, is to 
the effect that a transfer of property made 
by the insolvent may, in certain circum- 
stances, be annulled by the ‘Court. The 
present transfer is a transfer of property 
made by the insolvent, and the other con- 
ditions are satisfied. The sectien does not 
say that it is only a transfer of the insol- 
vants own or separate Property that can 
be annulled by the Court, So long as the 
transfer. of property ex facie binds the 
whole property, such transfer can be 
annulled under s. 54 when the conditions 
are satisfied, even though it may be joint 
family property in which the minor sons 
had an ‘interest. I am, therefore, of opinion 
that the decree appealed from is right and 
that there is noneed to interfere in revi- 
sion. The petition is accordingly dismissed 
with costs. 

NeD. Petition dismissed. 


—— 


LAHORE HIGH COURT 
Civil Reference No. 16 of 1936 
February 9, 1937 
ADDISON, J. 
DEPUTY COMMISSIONER, GUJRAT 
— PETITIONER 
VETSUS 
ALLAH DAD AND oragks—Oppogtte 

PART. ES 

Punjab Alienation of Land Act (XIII of 1900), 
ss. 3, lt~ -Member of agricultural tribe selling land 
to non-member —No sanction under s. 3—Subsequent 
application for sanction after vendees being in 
possession for 23 years, refused—Vendee's posses- 
sion heldthat of usufructuary mortgagee for 20 years 
under s. 14—Subsequent possession as trespasser—No 
claim to possession on ground of adverse possession for 
three years after such period of 20 years. 

A member of an agricultural tribe, sold a piece of 
agricultural lend, without taking the sanction of the 
Deputy Commissioner as required under s. 3 of the 
Punjab Alienation of Land Act toa vendee, who, it 
was found some years afterwards, was not a member 
of an agricultural tribe. Vendee's application for 
sanction subsequently, was refused, by which time 
he was already in possession for 23 years since 
the date of the sale. At the time of refusing 
sanction, the Deputy Commissioner did not fix any 
period less than 20 years as the period of the vendea’s 
possession s usufructuary mortgagee under s, l4of 
the Act asby then the maximum period of 20 years 
had already expired ; 
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Held; that ‘the wording of s, 14 of the Act admits 
of no doubt thatthe sale took effect automatically as 
a usufructuary mortgage for the term of twenty years, 
but it ceased to be a mortgage at the end of that 
period and the alienees became trespassers, and the 
vendee being then in possession only for three years 
after such period, his claim by adverse possession 
could not succeed. Nandi v, Pala Singh (1), relied 
on. 

O. R. made by the Deputy Commissioner, 
Gujrat, dated April 8, 1936. 

Dewan Ram Lal, for the Petitioner. 

Mr. Madan Lal, for the Opposite Par- 
ties. . 


Order. -On April 28, 1909, Allah Dad 
and two others purchased a certain area 
of agricultural land from Alam Sher, a 
member of an agricultural tribe. It was 
discovered in 1915 that Allah Dad and 
his associates did not appear to be Awans 
and thus members of an agricultural tribe, 
but Mallahs who were not members of an 
agricultaral tribe. An inquiry was, there- 
.fore, commenced by the Deputy Commis- 
sioner and on October 26,1919, he came 
to the conclusicn that they were Mallahs. 
On this finding the alienation of April 28, 
1909, required the sanction of the Deputy 
- Commissioner under the provisions of s. 3, 
Punjab Alienation of Land Act. On Oeto- 
ber 26, 1920, Allah Dad, etc., applied to 
the Deputy Commissioner to sanction the 
sale, as required by the provisions of the 
funjab Alienation of Land Act. Unfortu- 
nately, this application was not decided 
till Maye1932, when sanction was refused. 
By this time Allah Dad, ete, had been in 
possession of theland for 23 years. Fol- 
lowing this decision, Allah Dad, etc., were 
dispossessed and they therenpon brought 
asuit for possession against Alam Sher 
and certain transferees from the latter. 
This suit was decreed on Octcber 23, 1933, 
by a Subordinate Judge, 4th Class, and 
theappeal was dismissed by the District 
Judge on April 27, 1934. On March 20, 
1935, the Deputy Commissioner, alleging 
that he had come to know about the matter 
seven days before, applied tothe District 
Judge under s. 21-A, Punjab Alienation of 
Land Act, for revision of the order of the 
Subordinate Judge. It is clear that even 
then ke did not know that there had been 
an appeal to the District Judge, wuich was 
dismissed on April 27, 1934. This revision 
petition under s. 21-A tothe District Judge 
was dismissed on February 25, 1936, on the 
ground that the petition lay under the pro- 
visions ofs. 21-A (2) to the High Court. 
Accordingly, the High Court was moved 
under the provisions of s., 21-A on April 8, 
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1936. It is this petition which is before 
me. 

One further circumstance has to be set 
out: While Allah Dad, ete., were waiting 
for the sanction of the Deputy Commis- 
sioner or for his refusal to sanction in this 
case, they instituted a suit on May 4, 1922, 
for a declaration that they were Awans 
and thus members of an agricultural tribe, 
this suit being against the Secretary of 
State for India in Council and ancther 
person Izzat Beg. The suit was decreed 
by the trial Court on August 18, 1924, but 
on appeal to the District Judge the suit 
was dismissed on April 18, 1925. A second 
appeal to the High Court wes dismissed on 
December 16, 1925, so that in that suit the 
declaration asked for was refused. Coming 
now to the revision petition before me, it 
must be held that on March 20, 1935, the 
Deputy Commissioner had only knowledge 
of the decree passed by the Subordinate 
Judge and he only asked for that decree to 
he modified. Asthat was the extent of his 
knowledge at the time, he was right under 
the provisions of s. 21-A (2) to apply to 
the District Judge. His application was 
within two months of the date of his 
knowledge and was within time. He has 
come to this Court well within two months 
of the date of the District Judge's order, 
pointing out that the decree of the Sub- 
ordinate Judge had been confirmed on ap- 
peal by the District Judge and that thus 
the application lay to this Court. This 
revision petition is, therefore, within time 
while in the circumstances mentioned, I 
would have no hesitation in extending the 
time under the provisions of s. 5, Limita- 
tion Act, seeing that both the Subordinate 
Judge, 4th Class, and the District Judge 
on appeal failed to comply with the pro- 
visions of s. 21-A (1), which enacts that 
every Civil Court, which passes a decree 
or order, involving the permanent aliena- 
tion of his land. by a member of an agri- 
cultural tribe, shall send to the Deputy 
Commissioner a copy of such decree or 
order. It would also have been open to 
me io treat the petition before the District 
Judge as a petition to this Court. No 
question of limitation, therefore, arises. 
The merits also present no difficulties. 
The Courts below have held that Allah 
Dad, ete., have become owners by adverse 
possession. This, however, is not so, for 
itis enacted by s. 14, Punjab Alienation 
of Land Act, that : 


` “Any permanent alienation, which onder s. 3 
is not to take effect as such until the sanction of 
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a. Deputy Oommissioner is given thereto; shall, 
untilisuch sanction has been refused, take effect as 
a usufructuary mortgage in form (a) permitted by 
s. 6, for such term not exceeding twenty years and 
on such conditions as the Deputy Commissioner 
deems to be reasonable.” 

It has .alreadv been held by me in 
Nandi v. Pala Singh (1), that, in these cir- 
cumstances the alienation takes effect auto- 
matically as a usufructnary mortgage in 
form fa) permitted by s. 8, for such term 
not exceeding twenty years andon such 
conditions as the Deputy Commissioner con- 
siders reasonable. When the Deputy Com- 
missioner refused sanction in 1932 he did 
not fix aterm of less than twenty years as 
the maximum period of twenty years had 
already been expired bv three years. That 
was why Allah Dad, ete., were evicted 
-immediately after the passing of that order. 

They had been trespassers by that time 
for three years as the maximum period 
of twenty years had expiredin 1929. The 
wording ofe. 14 of the Act admits of no 
doubt and the sale took effect automatically 
as a usufructuary mortgage for the term 
of twenty years, but it ceased to be a 
mortgage atthe end of that period and the 
alienees became trespassers. Adverse pos- 
session commenced torun in 1929, but no 
title had obviously been acquired by ad- 
verse possession as it takes twelve years for 
this to happen. The decisions of the Courts 
below were undoubtedly erroneous. I ac- 
cept this petition, set aside the decrees 
and orders of the Courts below and dis- 
miss the plaintiffs’ suit for possession In 
view of the laches displayed in the office 
of the Deputy Commissioner I direct that 
all parties shall bear their own costs in this 
Court and in the Courts below. 

D. Petition allowed. 

(1) AIR 1933 Lah. 650; 144 Ind.Cas. 13; Ind. Rul. 
(1933) Lah, 414. 


BOMBAY HIGH COURT 
Civil Suit No. 251 of 1933 
November 24, 1936 
ENGINEER, J. 
PURSHOTTAM BALVANT GOLE 
AND ANOTHEB—PLAINTIFES 
versus 
SECRETARY or STATE— DEFENDANT 

Estoppel—Plaintiff owner of Government promis- 
sory loan notes—His agent handing them over to A 
. +A forging signature to endorsements and presenting 
“them to Bank of India—Bank cancelling them and 
- dasuing new ones—Plaintiff suing Secretary of State 
for possession of notes—Defence of estoppel on 
- ground of negligence—Secretary of State held liable. 
“The plaintiff was the owner of three Government 


PURSHOTTAM BALVANT Y. SEORETARY OF STATE 


(BOM.) 173 10 


promissory loan notes of the face value of Re, 1,000 


_ each. The notes were payable to Ẹplaintif No.1 or 


plaintiff No. 2or order. The agent of the plaintiff on 
false representation of one A, handed over the notes 
to A who forged the signature of plaintiff to en- 
dorsement on the back of the promissory loan notes, 
purporting to transfer them to a fictitious person, 
This fictitious person then purported to endorse the 
notes in favour of A and A endorsed them in favour 
of the Bank of India The Bank of India got new 
promissory loan notes issued in their favour and 
gave up the old promissory notes {to the Public Debt 
Office, andthe old promissory notes were thereupon 
cancelled. The plaintiff filed a suit against the 
Secretary of State for India in Council for a dec- 
laration that they were theowners cf, "and were en- 
titled to possession of, the said three notes, The 
defences were based on the negligence ‘of the plaint- 
iff or his agentin handing over the said notes toA 
on analleged false representation madeby him and 
on their further negligence in not reporting the 
matter tothe Public Debt Office and in not lodging 
a complaint with the Police in respect of the said 
three notes against the said A: i 

Held, that in nrder to succeed on the plea of 
estoppel, the defendant must establish that there 
was a duty on the part ofthe plaintiff and hjs agent 
to use due care towards the party or towards the 
general public of which he is one. Further,’ the 
negligence must be in the transaction itself, and the 
negligence must not only be calculated to have the 
misleading effect attributed to it but must be the 
proximate or real cause of that result. The fraud 
must have flowed as anatural and uninterrupted 
Sequence from the negligent act. Consequently the 
Secretary of State was liable. London Joint Stock 
Bank v. Macmillan and Arthur (1), relied on. 

Mr. M. V. Desai, for the Plaintiffs. 

Mr. K. Mel. Kemp, the Advocate-General, 
for the Defendant. ; 

Judgment.—Plaintiff No. 1 is a pleader 
at Akola and plaintiff No. 2 is,his wife. 
The plaintifis were the owners of three 
Government promissory loan notes of the 
face value of Rs. 1,000 each. The notes 
were payable to plaintiff No. 1 or plaintiff 
No. 2 or order. One Acharya forged the 
signature of plaintiff No. 1 to endorsement 
on the back of the promissory loan notes, 
purporting to transfer them to one R. V. 
Thakur or order. Thakur is believed to 
be a fictitions person, This fictitious person 
then purported to endorse the notes in 
favour of Acharya and Acharya endorsed 
them in favour of the Bank of India. The 
Bank of India got new promissory loan 
notes issued in their favour and gave up the 
old promissory notes to the Public Debt 
Office, and the old promissory notes were 
thereupon cancelled. The plaintifis filed 
this suit against the Secretary of State for 
India in Council for a declaration that they 
were the owners of, and were entitled to 
possession of, the said three notes and for 
an order that they may be delivered up to 
them. ; 

The defences in the written statement 
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of the defendant are based on the negli- 
gence of the plaintifis or their agent in 
handing over the said notes to Acharya in 
April 1932 on an alleged false representa- 
tion made by him and on their further 
negligence in nct reporting the matter to 
the Public Debt Office and in not lodging a 
complaint with the Police in respect of the 
said three notes against the said Acharya. 
The defendant contends that the plaintiffs 
and their agent were guilty of negligence 
and inexcusable laches, and that the plain- 
tiffs are estopped from setting up the 
alleged forgery in their favonr. In the 
middle of January, 1932, plaintiff No. 1 sent 
to one Kelkar Rs. 5,000 from Akola to be 
invested in Government securities. On or 
about January 18, 1932, Kelkar paid to 
Acharya Rs. 4,616-6-6 for the purchase of 
five per cent. 1935 promissory notes of 
Rs. 5,000 in five pieces of Rs. 1,000 each. 
Acharya did not hand over any protes to 
Kelkar until about the middle of February 
1932, when he handed over the said three 
notes to him. He did not hand over the 
remaining two notes but told Kelkar that 
he would give those two notes after some 
time. According to Kelkar, Acharya told 
him in April 1932 that he had received 
the said two notes, but he said that they 
were purchased from the estate of some 
minor, and as an order of the Court had 
not been obtained, the notes were required 
to be produced in a Court in the Travan- 
core State. Acharya gave Kelkar to 
understand that the Bank had got the 
notes renewed for the estate of some minor. 
Kelkar thereupon handed over the three 
notes to Acharya. Acharya seems to have 
forged the signatures of plaintiff No. 1 
shortly thereafter, as it appears from the 
notes themselves, and it is not disputed 
that they were cancelled on August 22, 1932, 
and fresh notes were issued in favour of 
the Bank of India. According to Kelkar 
. he asked Acharya for the notes from time 
to time but Acharya evaded him by saying 
that they had not been received back from 
_ the Travancore Court. 

Ultimately on August 22, 1932, Acharya 
gave Kelkar a letter (Hx. B) addressed 
to plaintiff No. 1 stating that he had deliver- 
ed notes of Rs. 3,000, but before he cculd 
deliver the remaining notes, it was found 
that the Government papers purchased 
for plaintiff No. 1 were involved in some 
minors estate in the Travancore State 
end tbat the papers were required there 
for inspection by the authorities of the 
State and thit therefore he had taken the 
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three pieces and sent all the five pieces 
to the authorities by registered post. He 
added that Le held an acknowledgment for 
the same and was prepared to show the 
acknowledgment as well as the correspon- 
dence in respect of the transaction to 
plaintiff No. 1 or to Kelkar. Before the notes 
were so handed over to Acharya by Kelkar 
in April 1932, interest on the three pieces 
had been realized by plaintiff No.2. She 
signed the interest warrant which was 
attested by Kelkar and by another gentle- 
min of the name of Gogate. The interest 
was credited in the joint acc:unt which 
plaintiff No. 2 had with the Central Bank 
of India. Acharya was arrested on Septem- 
ber 15, 1932, in connection with some 
other fraud and forgery, and thereupon 
Kelkar complained to the Police about his 
conduct in respect of the five Government 
promissory loan notes. Acharya wag 
ultimately tried and convicted inter alia in 
respect of these promissory loan notes, 
Plaintiff No. 1 was arrested in Akola on 
January 25, 1932, in connection with the 
Civil Disobedience Movement, and on Jan- 
uary: 29, 1932, he was sentenced to. one 
year’s imprisonment. He was released from 
jail on November 6, 1932. Although an 
issue was raised as‘ to whether plaintiff 
No. Vs signature was forged on the endorse- 
ments on the promissory loan notes, that 
issue was not seriously pressed. Plaintiff 
No. 1 was not cross-examined on this point 
and the learned Advocate-General who 
appeared for the defendant ultimately said 
that he did not dispute the forgery. From 
the facts stated above, it is obvious that the 
second and third grounds of negligence are 
hardly maintainable. It was not until 
Acharya was arrested that according to 
Kelkar, he entertained a suspicion on the 
matter, and immediately on Achrya being 
arrested, he complained to the Police. 

What is really urged on behalf of the 
defendant is that the conduct of Kelkar in 


handing over the three notes to Acharya 


in the middle of April, 1932, constituted 
negligence of a kind which gave rise to an 
estopgel preventing the plaintiffs from 
setting up the forgery against the defen- 
dant. It was urged that Kelkar had rea- 
son to suspect Acharya when he failed to 
hand over the two notes after they were 
purchased in the middle of Jannary, 1939 
and that although he failed tohand over 
those notes for three months after the 
price was paid to Acharya, he ought not 
to have handed over the notes in April 
1932 to Acharya, the notes being required 
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for a reason which no prudent man should 
have believed. But according to Kelkar 
he had known Acharya for eighteen or 
nineteen years prior to that, although he 
had no money dealings or transactions 
with him, and he trusted Acharya and his 
suspicions were not aroused until Acharya 
was arrested. I believe the evidence of 
Kelkar. It may be said that Kelkar was 
very credulous, but the question in the 
case is whether Kelkar as an agent of the 
plaintifs was guilty of such negligence as 
to enable the defendant to set up estoppel. 

In order to succeed on the plea of estop- 
pel, the. defendant must establish that 
there was a duty on the part of the plain- 
tiff and his agent to use due care towards 
the party or towards the general public of 
which- he is one. Further, the negligence 
must be in the transaction itself, and the 
negligence must not only be calculated to 
have the misleading effect attributed to it 
but must be the proximate or real cause of 
that result. Most of the cases bearing on 
this point are reviewed in London Joint 
Stock Bank v. Macmillan and Arthur (1). 

In this case there is no contractual rela- 
tionship between the parties such as exists 
between a banker and his customer. The 
facts which would constitute negligence in 
a-case between a Bank and its customer 
and a case like the one here would be very 
different. The negligence must be such as 
to impose upon a party a liability for the 
subsequent forgery and it is a question of 
fact whether there has been such negli- 
gence or not. 

For the defendant to succeed on the plea 
of estoppel, the fraud must have flowed as 
a natural and uninterrupted sequence from 
the negligent act. In my opinion, in the 
present case, it was not the negligence but 
the subsequent ‘forgery which was the 
immediate cause of the loss. In Bank of 
Ireland v. Trustees of Evans’ Charities 
(2) stock belonging to Evans’ Oharities 
registered in the Bank of Ireland had been 
transferred under a power of attorney to 
which the seal of the trustees of the 
Charities had been fraudulently affixed by 
the Secretary. The jury found that the 
trustees had contributed to the loss by 
their negligence in allowing the Secretary 
to have control of the seal. It was decided 
by the House of Lords that this afforded 
no answer to the claim of the trustees to 
the stock. In Lewes Sanitary Stzam Laundry 

0) (918) A O 777;88 L J KB55; 119 LT 387; 34 
T L R509, 62 S J 650; 23 Com. Oas. 415. 

(2).(1855) 5H L 0389; 3 W R 573. 
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Co. v. Barelay and Co., Ltd. (3) it was 
held that the appointment by a company of 
a Secretary known to have once committed 
forgery and trusting him with the com- 
pany’s books who takes advantage of his 
position to forge a cheque on the company’s 
bankers was not sufficiently in the transac- 
tion and was nt the proximate cause of 
the Bank’s parting with its money so as 
to give riss to an estoppel. In Arnold 
v. Cheque Bank (4) evidence as regards 
the negligence in the custody and transmis- 
sion by post ofa draft, which had afforded 
facilities for its being stolen by one 
Hecht, who forged an endorsement of the 
plaintiff and obtained paymént, was 
rejected on the ground that the alleged 
negligence was collateral only to the tran: 
saction. 

There will be a decree for the plaintiffs 
against the defendant for Rs. 3,444-15-0 
with interest at five per cent on Rs 3,000 
from September 15, 1935, till judgment. 
Costs of the suit and interest on judgment 
at six per cent. per annum till payment. 

D. Suit decreed. 
3 (1908) 95 I; T 444; 11 Oom. Oas. 255; 22T L R; 


737. : 
(4) (1876) 1 OP D 578; 45L JOP 562; 24 LT 729 
24 W R 759. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 299 of 1933 
April 14, 1937 
VENKATARAMANA Rao, J. 
SRI NEELAKANTA RAJENDRA PATRO— 
APPELLANT 


versus 
BALAJI PATRO MONUOLO AND O0OTAERS— 
RESPONDENTS 

Customary dues—Customary payment for years from 
time immemorable—Presumption against voluntary 
nature—Legal origin, if can be inferred—Payment 
unconnected with nature of holding—Payment, if 
still can be upheld. 

Where the origin ofa customary payment is un- 
known save that it has existed beyond the time of living 
memory and where thiscustomary payment has been 
made for a long series of years, the presumption 
generally is that payment was not made voluntarily 
or out of generosity. It is open to the Oourts to infer 
a legal origin for such a payment where it is legally 
possible. Even though the payment is ome uncon- 
nected with the use or nature of the holding, still it 
can be upheld on the ground ofusage if a legal- 
origin can be proved or presumed. 


S. C..A. against the decree of the Court of 


the Agent to Governor in Ganjam, Ohatrapur, 


in C. S. A. No. 2 of 1931. 
Mr. S. A. Seshadhri Iyengar, for Mr. 
B. Jagannadha. Das, for the Appellant. 
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Mr. C. S. Venka'achariar, for 
Respondents. 

Judgment.~-The substantial question 
for decision in this second appeal relates 
to the claim by the trustees of Jagannadha- 
swami temple at Udayagiri, -Ramagiri 
‘Taluk, in the Agency Tracts of the Ganjam 
District, to recover four garces of paddy 
annually for the temple from the Mandolo 
or the Muttadar of Titisingi Mutta in the 
same Taluk. The said Mutta is held by an 
officer calléd the Muttadar who, according 
to the usage, is appointed by the Govern- 
ment, the office being recognized more or 
less hereditary. The officer is remunerated 
by the emoluments derived maialy from 
the income of Titisingi Mutta. The claim 
is thus laid in the plaint : 

“The plaintiff and defendant No. 2, as well as 
their ancestors who are Patros of Ramaguri-Udaya- 
giri Mutta, used to collect from Balaji Patro Mondolo, 
defendant No. 1, as well as from his ancestors of the 
Titisingi Mutta, four garces of paddy for the 
Amrutha Monohi (daily offerings) of the said deity 
bivedeses Balaji Mondolo who at present holds the 
office of Mondolo of the Titisingi Mutta of this 
Taluk has, as per records, to deliver on theday of 
Pongal evey year four garces of paddy a year with 
the measure current inthe country.........This had 


been going on from generation to genera- 
tion. i 


the 


Defendant No, 1 in his written statement 
filed on July 17, 1925, stated that he was 
either bound to pay Rs. 300 in cash to the 
zamindar of Bodokimedi or four garces of 
paddy, and as had to pay Rs. 300 in 
cash to the said zamindar he was not 
bound to give four garces of paddy. In the 
written statement filed on September 10, 
1925, he stated that the payment was 
purely voluntary and could not support a 
legal claim, that the income derived from 
Titisingi Mutta formed the emoluments of 
the office of Mutta head and was inalien- 
able and therefore tany claim for payment 
out of such emoluments was unenforceable 
in a Oonrt of law. The defendants adduced 
no evidence, either oral or documentary, 
but the plaintiff examined a number of 
witnesses and also filed certain documents. 
The oral evidence was believed by the 
Courts below. ‘The. facts that can be said 
to have been established from the oral 
testimony are that the main source of 
income for the maintenance of the deity is 
four garces of paddy paid annually by the 
Muttadar of Tuitisingi Mutta, that the said 
payment has been made from a time long 
before living memory and, at any rate, by 
the defendants' family ever since their 
connection with the Titisingi Mutta, that 
whoever held the office of the Muttadar of 
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Titisingi Mutta, had to make this payment 
to the trustees of the temple, that the 
ryots used annually to come and deliver 
the said four garces of paddy and that the 
same has been utilized for the daily offer- 
ings to God and for the maintenance of 
the temple servants. Defendant No. 1 also 
admitted that this was made by virtue of 
a custom which has been long prevalent. 
In his letter to the Deputy Tahsildar dated 
January 18, 1925, Le made the following 
statement : 

“We being a Savara tribe my father and grand- 
father had been making payment according to 
former custom which has been in vogus till this 
day, but I consider that I am not liable to make 
payment.” 

It is also in evidence that the Muttadar 
of Titisingi Multa, in addition to these four 
garces of paddy was making a cash pay- 
ment of Rs. 300 to the zamindar of Bodoki- 
medi. This is also evidence by what is 
called Taylor's Memoir which was a record 
of mamools prepared in 1591 by the then 
Collector of the District, and in this it is 
stated that the Patro (Muttadar) pays 
four garces to Udayagiri Mutta or temple 
annually. Thereis also another dccument 
which is filed inthe case, Ex. D, which 
purports to be a Takid Register maintained 
by the zamindar of Bodokimedi, wherein 
it is stated that the Muttadar Titisingi 
Mutta has to pay Rs. 300 to the zamindar 
and that he should also deliver paddy 
necessary for the Sri Jagannadhaswami 
temple in accordance with the custom. 
Both the relevancy and admissibility of 
this document has been disputed in the 
Courts below, andthe same objection has 
been repeated on behalf of defendant No. 1 
by his learned Counsel Mr. Venkatachariar 
before me. I shall assume the objection to be 
valid and proceed to deal with the case on 
the said footing. 

The Special Assistant Agent, Balliguda 
Division, who originally tried the case, 
came to the conclusion that this paddy 
had been paid annually tothe trustees by 
the Muttadars of Titisingi Mutta even 
though they had no belief in the worship 
of Jagannadhaswami and that the pay- 
ment could not be said to have been 
voluntary. When his decision had been 
carried in appeal, the Agency Additional 
District Judge, Mr. Arndt, was of the opi- 
nion that mamool could be fixed only by 
the Agent, that interfereuce by Civil Courts 
was considered undesirable, that from 
the fact that payment had been made 
for a very long time the Court could not 
arrogate to itself the power that was vested 
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in the Agent alone of deciding whether the 
continuance ofthe payment is desirable, 
that legality can be given tothe obligation 
for the payment of mamools only by the exe- 
cutive, that though the payment cannot be 
said to be voluntary, no legal origin can be 
presumed from the evidence of longstanding 
custom ; and he gave time to the plaintiff's 
Vakil to produce a certificate from the Agent 
recognizing the said mamool. The necessary 
certificate was obtained by the plaintiff and 
the matter again came up before Mr. Gal- 
letti, the Agent tothe Governor in Ganjam, 
whocame to the conclusion that such 
customary payments are not based on 
contract but on status which is ascertained 
or determined from time to time by the 
executive power, and that since the certifi- 
cate recognizing the payment had been 
filed showing that the mamool is due by 
defendant No. 1 to the trustees, he confirmed 
the decision of the Special Assistant Agent. 
A second appeal was filed against that 
decree in the High Court which originally 
came on before Phillips and Odgers, JJ. 
who called for a report from the Agent as 
to the grounds for his holding that a 
certificate by the executive authority is 
conclusive before a Civil Court. In answer 
to that, the Agent referred to Taylor's 
Memoir. After the receipt of that infor- 
mation, the matter came up before Rame- 
sam, J. who held that Civil Courts have 
got to find the legal basis on which the 
deféndant's liability rested and that they 
could not regard the Agent’s certificate as 
conclusive. He then remarked thus: 

“The defendant Mandolo holds his office of 
Mutta on some kind of tenure under the zamindar 
of Peddakimedi. It is said that he also pays 
Rs. 300 as kattubadi to the zamindar of Peddaki- 
medi. Whether there are other incidents of 
tenure under which he holds the Mandolo office 
I am not able to say. It is for the lower Gourt 
to acquire into all the incidents of defandant’s 
-tenure and to find whether any legal basis for the 
liability exists.” 

He also permitted Taylor's Memoir 
to be admitted in evidence which was 
excluded by the Special Assistant Agent 
who tried the case. On remand by the 
High Court the matter came up before 
Mr. Vellodi, the Agent to the Governor in 
Ganjam. O1 the evidence he held that it 
was the practice for Titisingi Mutta to 
pay the four garces of paddy for the 
upkeep of the temple. He further held 
that Taylors Memoir, though not an 
official authority, has been looked upon as 
a book of reference whenever disputes 
arose regarding the question of mamools 
and that it has always b2en the practice 
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to see that as far as possible, these . 
mamools as they are found in Taylors 
Memoir are enforced. He also took the 
view that the administration of mamools 
in the Agency has been a matter entirely 
for the executive to undertake, and endorsed 
the opinion of Mr. Arndt that legality can 
be given to the obligation for the payment 
of mamools only by the executive, but no 
presumption should be made that it was 
made voluntarily. He finally helid that 
from the mere fact of a long-standing pay- 
ment he could not infer a legal obligation 
to pay the same and concluded by saying 
that the payment was purely a voluntary 
one and dismissed the suit. It is against 
this decision that the second appeal has 
been preferred. 


The question for decision, therefore, is- 
whether on the facts established the pay- 
ment was voluntary or whether the plain- 
tiff could enforce the payment as a matter 
of legal right. Before deciding this, I may - 
at the outset state that there is nothing in 
the evidence to warrant the observations 
of the learned Judgein the Court below 
that the administration of mamoolsin the 
Agency is a matter entirely for the execu- 
tive to undertake and thatlegality can be 
given to the obligation for such payment 
only by the executive. He says that a 
study of the question convinced him of the 
dact, but it was his duty to place all the , 
materials upon which this opinion was 
based, and in the absence of such evidence, 
no Court can recognize this ; itis this view - 
that seems to have coloured the learned 
Judge's conclusion on the matter. The 
origin of this payment is unknown save 
that this custom has existed beyond the 
time of living memory. Where a customary 
payment has been made for a long series 
of years, the presumption generally is that 
payment was not made voluntarily or out 
of generosity- It is open to the Courts to 
infer a legal origin for such a payment 
where it is legally possible. What Mr. Ven- 
katachariar contends is that the said 
presumption is not made in cases of pay- 
ments made towards charity and that in 
cases of landlord and tenant acess paid 
as and by way of contributions for repair 
and maintenance of a temple was held not 
obligatory on the tenant and was consi- 
dered to be a voluntary payment. In 
Siriparapu Ramanna v. Mallikarjuna 
Prasada Nayudu (1), one of the cases relied 
on by him, the fee claimed by the 


(1) 17 M 43, 
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Jandlord was the fee payable to Sivaganga 
goddess and it was observed by a Bench 
consisting of Muthuswami [yer and 
Best, JJ. thus : 

_ “A duty to contribute tothe expense of atemple 
18 not an ordinary incident of the ralation of 
landlord and tenant, nor has it any connection 
with the jirayati tenure on which the ryot holds 
his land. Prima facie, the contribution is volun- 
tary, and unless the fee is shown to be a 
charge on the land, it cannot ba treated as a 


payment which the zamindar can legally compel the 
ryot to make "e 


This caze seems to indicate that if the 
fee is an incideut of the tenure, or is 
shown to be a charge on the land, itcan 
be levied. The same view was taken in 
Ramalingam Chettiar v, Ramaswami Aiyan 
(2). In Vadamalai Thiruvanatha Savuga 
Pania Thevar v. Sankaramoorthi Naidu 
8), Kumaraswami Sastri, J. observed 
thus ; 

“Where the cases are in their nature uncon- 
nected with the object for which land is let, they 
can only be claimed by the landlord under a 
contract between him and ryots supported by 
consideration or under a usage for which a legal 
origin js either proved or presumed from the 


nature of the case and long course of 
payments.” 


Thus it will be seen that even though 
the payment is one unconnected with the 
use ornature of the holding, still it can be 
upheld on the ground of usage if a legal 
origin can be proved or presumed. In this 
case, therefore, it has to be considered whe- 
ther a legal origin can be presumed for the 
customary payments of the four garces of 
paddy. In the tirst place this payment is 
not made by a lenant toa landlord. What 
appears from the facis already established 
is that whoever holds tne office of Mut- 
tadar of Titisingi Mutta was paying four 
garces of paddy to the trustees of the 
temple direct. Though there is not direct 
evidence in the case,the fact of payment 
in kind seems to suggest that it was to be 
paid out of the produce of Titisingi Mutta 
which formed the emoluments of the office 
of the Muttadar: see also the plea of 
para. 3 of the written statement tiled cn 
September 10, 1925. From the evidence 
it appears that it is the practice for the 
ryots of Titisingi Mutta to measure and 
deliver this paddy, and Ex. A, waich is a 
receipt for tue delivery of paddy, shows 
that it relates to the appraisement of the 
crop of the year 1922, which seems to 
suggest that the payment was intended to 
be made from and out of the produce of 

(2) 13 M LJ 379. 

(3) 42 M 197; 49 Ind. Oas, 688; AI R 1919 Mad. 
535; 36 M LJ 109; 9L W #18; 25M LT 248; (1919) 
M WN 690. 


DERAJAT BANK, LTD. V. SARDAR BIsI (LAH) 


527 
the Mutta. It is well-known that Hindu 
Sovereigns in ancient days made similar 
granis of annuity to Hindu temples for 
their upkeep and when payment is intended 
or directed to be made from and out of the 
produce, itis held to be a charge and such 
charges are not unknown to Hindu Law. 
There is also the significant fact in this 
case that the Savaras, to which caste 
defendant No 1 belongs,do not believe in 
the worship of the Hindu deities, and there- 
fore, when such a payment is made by one 
who is not accustomed to worship them and 
therefore cannot be said to have been done 
as an act of piety, it must be presumed 
that there was some reason which obliged 
a person like the Muttadar of Titisingi 
Mutta, a non worshiper, to make the 
payment. The presumption by a voluntary 
payment whieh arises in the case of an 
ordinary worshipper would not arise in 
this case. As it is established from the 
evidence that whoever is the office-holder 
makes this customary payment, it must be 
deemed that the payment is one which 
attaches to the Mutta. It can, therefore, 
be inferred in the circumstances of this 
ease that this payment is payable virtute 
tenure. I am, therefore, inclined to hold 
that defendant No. 1 is under a legal obli- 
gation to make the said payment by virtue of 
his holding the office of Mutta and the plain- 
tiff is entitled to claim thesawe. In the 
result the decree of the lower Appellate 
Court is reversed and that of the Special 
Assistant Agent restored with costs. (Leave 
refused). 
AD. Appeal allowed. 


LAHORE HIGH COURT 
Sscond Civil Appeal No. 375 of 1937. 
June 25, 1937 

Burpg, J. 

DERAJAT BANK, Lro., DERA GHAZI 
KHAN—P.ualntirs—APPELLANT 
versus 
Musammat SARDAR BIBI AND OTHERS=— 


DEFENDANTS — Resp. NDENTS 

Execution—Attachment—Proof of—No notice and 
no proclamation—Attachment, if valid. 

No property can be declared to be attached unless 
first the order for attachment had been issued, and 
sscondly, in execution of that order, the other things 
prescribed by the rules in the Civil Procedure Code, 
have beendone. Tne omission to affix notice, etc, 
and make proclamation cannot be looked upon as a 
trivial irregularity as that is the only way in which 
the public is informed of the existence of an attacn- 
ment. The fulfilment of these requirements is essen- 
tial fora valid attachment. Muthiak Chetty v. 
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iappa Chetty (1), Mula Ram v. Jiwinda Ram 
eR eg baka, y. Benares Bank, Ltd. (3), follow- 
ed. 


S. ©. A. from an order of the District 
Judge, Dera Ghazi Khan, dated January 
15, 1937. 

Mr. M.C. Sud, for the Appellant. 

Mr. J. L. Kapur, for Respondents Nos . 3 
to 5. 


This appeal arises out of 
a suit brought by the Derajat Bank, Ltd. 
of Dera Ghazi Khan for recovery of 
Rs. 230 on the basis of a motgage effected 
in its favour by one Abdul Ghafur and 
his wife Musammat Sardar Bibi. By this 
mortgage two houses Nos. 45 and 46 
were hypcethecated in favour of the plaintiff 
Bank. The suit was resisted by certain 
decree-holders of Abdu! Ghafur : who had 
purchased the house in execution of their 
decrees, and who contended inter alia that 
the alienation in favour of the Bank was 
void as it was effected on December 7, 
1934, after the houses had been attached 
by them in execution of their decrees on 
June 12, 1934. The trial Court decided 
most of the issues in favour of the 
decree-holders, but decreed the suit on 
the finding that the Bank was a 
bona fide transferee. On appeal the learned 
District Judge held that the Bank was 
nota bona fide transferee and therefore 
dismissed the suit with costs throughtout. 
From this decision the plaintiff Bank has 
preferred a second appeal. The learned 
Qounsel for the plaintiff has raised three 
points as follows; (1) That the houses 
in question were not attached in accord- 
ance with law inasmuch as no notices were 
affixed on the wi a on the Cone 
as require y the provisions 0 
OXI, r. 34, Civil Procedure Code; (2) 
that the learned District Judge was not 
right in holding that the appellant was not 
a bona fide transferee and had laid down 
a standard for: judging “good faith” which 
is not supported by law; (3) that in any 
case the plaintiffs should have been granted 
a money decree. ae 
As regards the first point it appears that 
a prohibitory order was served on Abdul 
Ghafur, but there is nothing on the record 
to show that the other formalities requir- 
ed, viz. the proclamation and the affixing 
of the notices prescribed by cl. (2) of 
O. XXL r. 54, Civil Procedure Code were 
complied with. It is well-established by the 
decision of their Lordships of the Privy 
Council in Muthiah Chetty v. Palaniappa 


Judgment.— 
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Cheity (1), that no property can be declar- 
ed to be attached unless first the order 
for attachment had been issued, and secondly, 
in execution of that order, the other 
things prescribed by the rules in the 
Civil Procedure Code have been done. In 
the present case the process-sever who 
was given the warrant of attachment was 
examined, but he was not asked any questions 
as regards the proclamation and the affixing 
of the notices required by law. It was 
urged that the plaintiff-appellant did not 
cross examine the process-server on these 
points. But the onus lay on the defen: 
dants to prove that the mortgage in favour 
of the plaintiff was void owing to a prior 


valid attachment (vide Issue No. 3) and it’ l 


was, therefore, for them to establish that 


the requirements of law as regards a valid ` 


attachment were fulfilled. This they failed 
to do. The omission to affix notice, etc., 
and make proclamation cannot be looked 
upon as a trivial irregularity as that is 


the only way in which the public is in- 


formed of the existence of an attachment. 
That the fultilment of these requirements 
is assential for a valid attachment will 
also appear from Mula Ram v. Jiwinda 
Ram and (2) Nagarmull v. Benares Bank, 
Lid. (3). I must, therefore, hold that it was 
not established that there was any valid 


attachment of the property in dispute prior - 


to the mortgage in favour of the plaintiff. 
Consequently, that mortgage cannot be 
held to be void under s. 64, Civil 
Procedure Code. 

The mortgage in favour of the plain- 
tiff is duly proved. The learned District 
Judge has held that the plaintiff was not a 
bona fide transferee, merely because he 
would have heard of the attachment if 
he had made inquiries from the paltwart 
and the neighbours. But, as it has been 
found above that there was no valid attach- 
ment, this question becomes immaterial. 


On the above findings, no other point-. 


requires discussion. I accept.the appeal 
and restore the trial Court’s decrees with 
costs throughout 


D. Appeal accepted. 
(1) A IR 1928 P O 139; 109 Ind. Cas. 626; 55 I 
256; 51M 319; 26A LJ 616;32 OW N 821; 48 
11; 288 LW1; 50 WN 579; 55M LJ122 30 Bom. 
LR 1353 (PC. ; 

(2) 4 Lah, 211; 72 Ind. Cas. 452; AI R 1923 Lah. 
423, 5 Lah L J 200. 

8) A I R1931 Pat. 58; 129 Ind. Oas. 142; 9 Pat. 
880; 12 P L T 393; Ind. Rul. (1929) Pat. 94. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 26 
of 1937 
May 6, 1937 
TEK OHAND AND ABDUL Rasutp, Jd. 
Musamnat BASSO AND OTAERS— 
PLAINTIFFS —APPRLLANTS 


VETSUS 
HARNAM SINGH AND 0THERS— 
_ DeFENDANTs—REsponDENTS 

Punjab Limitation (Custom) Act (I of 1920), s. 8— 
Scope—Declarajory decree setting aside alienation ob- 
tained long before 1920, by male collateral of person 
governed by Customary Law—Decree, if enures for 
benefit of his widow, 

Section 8, Punjab Limitation (Custom) Act, does 
not lay dow any newrule. It merely gives statutory 
recognition to the long-settled rule of custom that 
the right to control an alienation is not co-extensive 
with the right to succeed and that a declaratory 
decree enures forthe benefit of those persons only 
who themselves have the right to control the alienor’s 
alienations of ancestral property. A declaratory 
decree, setting aside alienation obtained long before 
1920, by the male collateral of a person’ governed by 
Oustomary Law would not enure for the benefit of 
-his widow who, though entitled to succeed, is herself 
not entitled to challenge thə alienation. Milkha 
Singh v. Rum Kishen (|), relied on. 

L.P. A. from a decree of Jai Lal, J., 
dated November 24, 1936. 

Mr. Shamair Chand, for the Appellants. 

Mr. Achhru Ram, for the Respondents. 

Tek Chand, J.—The following pedigree- 
table will be helpful in understanding the 
facts of this case: 


TAKHAT MAL 








nae 

Kharku 
| 

Bhana 


Hemu 
Jiwan 


| 
Shibbu== 
Musammat 
Partapo (widow), 
defendant 
No. 4. 


| 
'W: Musammat—Dasaundhi-= W: Musam- 





Harnami, plaintiff mat Basso, 
No, 2 plaintiff 
No.1 
| 
| | 
Musammat Musammat 
Gurdial Kaur Kartar Kaur 
(plaintiff (plaintiff 
No. 4.) No. 3.) 


On May 24,1908, Shibbu who was in 
possession of a certain area of land which 
he had inherited from his great grand- 
father Takhat Mal, alienated one-half of 
it by way of gift to his sister's son Harnam 
Singh (defendant No. 1). Shortly after- 
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wards Dasaundhi, who was a collateral of 
Shibbu in the 4th degree, instituted a suit 
for the usual declaration. This suit was 
decreed on May 24, 1909, it being declared 
thatthe gift was ineffectual against the 
Teversionary rights of Dasaundhi. Some 
years later, Shibbu died childless, Jeaving 
a widow, Musammat Partapo, who suceeed- 
ed on the usual widow's life estate, to one- 
half of the ancestral land, which Shibbu 
was in possession ai the time of his death. 
The other half was in possession of the 
donee Harnam Singh, who was entitled to 
retain it till the death of Musammat Parvapo. 
Musammat Partapo is still alive. Dasa- 
undhi, the only male collateral of Shibbu 
recently died sonless, leaving two widows, 
Musammat Basso and Musammat Harnami 
(plaintiffs Ncs. 1 and 2) and two daughters 
Musammat Kartar Kaur and Musammat 
Gurdial Kaur (plaintiffs Nos. 3 and 4). 
On September 2, 1928, Harnam Singh 
exchanged the land, which he had received 
in gift from Shibbu in 19038, with certain 
other land belonging to Gokal and Jowala 
(defendants Nos. 2 and 3), Thereupon 
Musammat Basso and Musammat Harnami, 
widows of Dasaundhi, and Musammat 
Kartar Kaur and Musammat  Gordial 
Kaur, his daughters, brought a suit for 
a declaration that this exchange shall not 
affect their rights after the death of 
Musammat Partapoalleging that the ex- 
change had been made without necessity. 
The defendants pleaded inter alia, that 
the plaintiffs had no locus standi to main- 
tain the suit. The trial Judge upheld the 
plea and dismissed the suit without going 
into the merits. 

On appeal by the plaintiffs the District 
Judge agreed with the trial Court that the 
daughters of Dasaundhi had no right to 
sue and dismissed their appeal. He held, 
however, that the declaratory decree obtain- 
ed by Dasaundhi in 1909 enured for the 
benefit of his widows, Musammat Basso and 
Musammat Harnami, and, therefore, they 
were competent to maintain the suit to 
have the exchange by llarnam Singh set 
aside. He accordingly accepted the appeal 
of these widows, and remanded the case to 
the trial Court for decision on the merits. 
Against this part of the decree, Harnam 
Singh lodged a second appeal in this Court, 
which was accepted by Jai Lal, J., sitting 
in Single Bench. The learned Judge held 
that the decree obtained by Dasanndhi 
in 1909 did not enure for the benefit of 
his widows. He, therefore, accepted their 
appeal apd dismissed the suit of the 
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widows also. He, however, granted a certi- 
ficate to them for “appeal under cl. 10, 
Letters Patent. It is ccmmon ground 
between the parties that according to the 
custom prevailingin the tribe, to which 
the parties belong: (a) A widow succeeds 
collaterally in ker husband’s family; and 
(b) a female, who is entitled to succeed 
to the property of a male, whether by 
collateral succession or as his heir, has got 
no right toimpeach his alienations, even 
if made without necessity. Itis, therefore, 
admitted by both Counsel that the widows 
of Dasaundhi are entitled to succeed to the 
unalienated part of Shibbu’s estate cn the 
death of Musammat Partapo in the same 
way as Dasaundhi himself would have 
done, if he were alive when successicn 
Opens out. It is also admitted that if 
Dasaundhi had predeceased Shibbu, his 
widows would havehad no right to im- 
peach an alienation cfhis ancestral land 
by Shibbu. In this case, however, 
Dasaundhi had survived Shibbu and had 
successfully sued to have an alienation by 
Shibbu of one-half of his land in favour 
of Harnam Singh declared invalid against 
his reversionary rights. But Dasaundhi 
died sonless long before succession would 
open out on the death of Shibbu’s widow. 
The question is whether the declaratory 
decree which he had obtained in 1909 
enures for the benefit of his widows. 

In s. 80f(Punjab) Act Iof 1920, it is 
laid down that when any person obtains 
a decree declaring that an alienation of 
ancestral immcvable property is not 
binding on him according to custom, the 
decree shall enure forthe benefit of all 
persons entitled to impeach the alienation. 
But, as already stated, Musammat Harnami 
and Musammat Basso admittedly are not en- 
titled toimpeach the alienation of Shibbu. 
Therefore, they cannot have the benefit of 
the declaratory decree obtained by their 
husband, even though they would succeed 
to that portion of the property which he 
had not alienated in his life-time. It is, 
however, contended that s. 8 of the Act 
does not apply, asin this case the decla- 
ratory decree had been obtained in 1908, 
long before the Act was passed. But,as 
pointed out in Milkha Singh v. Ram Kishen 
(1) this section does not lay down any new 
Tule. so far as this matter is concerned. 
It meiely gives statutory recognition to the 
long settled rule of custom that the right 
to control an alienaticn is not co-extensive 

(1) AIR 1934 Lah, 725; 154 Ind, Cas. 988; 37P L 
R 353; 16 Lah. 237; TR L622. 
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with the right to succeed and that a de“ 
claratory decree enures for the benefit of 
those persons only who themselves have 
the right to control the alienor's aliena- 
tions of ancestral property. In the case 
cited, it was held by the Division Bench 
that a declaratory decree, obtained long 
before 1920 by the male collaterals of a 
person governed by customary law would 
not enure for the benefit of a female who, 
though entitled to succeed, is herself not 
entitled to challenge the alienation. The 
learned Counsel for the appellant has not 
been able to cite any authority to the con- 
trary. The conclusicn reached by the 
learned Judgein Chambers is correct. I 
would, therefore, affirm his decree and 
dismiss this appeal, but in the peculiar 
circumstances of the case would leave the 
parties to bear their own costs throughout. 
Abdul Rashid, J—I agree. 
D, Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 79 of 1985 
January 13, 1937 
CosTELLO AND B. K. Muknersga, JJ. 
Mohant Set. BANWARI MUKUNDA DAS 
NANDI—PLaINtTIFR—APPELLANT 


versus 
PROMOTHANATH BHATTACHARJI— 
DEFENDANT—RESPONDENT. 

Principal and agent—Sub-agent—Accounts—Liabi-- 
lity to account to principal. 

Principal cannot sue his sub-agent for accounts 
unless he establishes fraud or wrong-doing on the 
part of the sub-agent. 

O. A. from the appellate decree of the 
Sub-Judge, Birbhum, dated July 5, 1934. ` 
Messrs. Gopendra Nath Das and Sambhu 

Nath Banerjee, for the Appellant. 

Dr. Nares Chandra Sen Gupta and Mr. 
Gopaldas Chatterjee, for the Respondent. 

Judgment.—'This appeal is from a deci- 
sion of the Subordinate Judge of Birbhum 
dated July 5, 1934, whereby he reversed a 
decision of the Munsif of Suri, dated Novem- 
ber 30, 1933. The suit was one for ac- 
counts. The plaintiff's case was that he 
had executed an am:-mukhtearnama in-favour 
of the late Maharajah of Cossimbazar 
whereby he appointed the Maharaja as 
his agent for the management of certain 
debuttar properties. It is stated that the 
Maharajan took possession of the proper- 
ties for the purpose of management. In. 
the instrument conferring agency upon the 
Maharajah, there was a provision set out 
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in cl. 4 of that document authorizing the 
agent to engage Pleaders, mukhtears and 
sub-agents. The Maharajah in pursuance 
of the power given in the document in that 
behalf, had appointed the defendant 
Pramatha Nath Bhattacharya, his gomasta, 
for the purpose of collecting rents of the 
debuttar properties and doing other work 
of like character. The Maharajah died on 
Kartick, 26, 1336 B. S. which correspords 
to November 11, 1929. The plaintiff urged 
that the defendant had continued to fanc- 
tion asa sub-agent until the end of Kartick, 
1336, that is to say, until November 15, 
1929, i.e., four days, after the death of 
the principal agent. The plaint contained 
an allegation of a somewhat nebulous 
character to the effect that the defendant 
had misappropriated money which he had 
realized from the properties, that he had 
remitted interest to tenants on his own 
responsibility, that he had allowed rents to 
be barred by lapse of time, that he had 
cut down and misappropriated to himself 
trees from the khas lands belonging to the 
plaintiff and that he had also misappro- 
priated amounts collected by him as selamis 
from various tenants. The plaintiff ac- 
cordingly sued the defendant on the basis 
that the defendant had rendered himself 
liable to account to the plaintitfZ. Now it is 
clear law that a person who is a sub-agent 
is not liable to account to the principal 
except in very limited circumstances. The 
matter comes within the provisions of s. 192, 
Contract Act, which states : 

“Where a sub-agent is properly appointed, the 
principal is, so far as regards third persons, repre- 
sented by the sub-agent, and is bound by and 
responsible for his acts, as if he were an agent 
originally appointed by the principal. The agent 
is responsible to the principal for the acts of the 
sub-agent: The sub-agent is responsible for his 
acts to the agent, but not to the principal, except 
in case of fraud or wilful wrong.” 

A half-hearted attempt was made by 
Mr. Das appearing on behalf of the appel- 
lant before us to suggest that the defendant 
herein is not really in the position of a 
sub-agent but was a substituted agent. In 
other words, by some metaphysical pro- 
cess he had put himself into the place of 
the Maharajah who had originally been 
appointed an agent for the plaintiff. As far 
as we can see, there is n> justiticalion for 
that suggestion and it was not seriously 
pursued. We are, therefore, left to deal 
with this position that the defendant was 
lawfully appointed a sub agent by reason 
of an appropriate provision in the docu- 
ment originally appointing the Maharajah 
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an agent for the plaintiff in regard to these 
debuttar properties. It follows, therefore, 
that the defendant can only be made liable 
to the plaintiff on the basis of the provi- 
sions of s. 192, Contract Act, which means 
that he can only be made liable if it can 
be shown that this was a case of fraud or 
wilful wrong. The learned Judge in the 
Court of Appeal below has stated that 
there was no sp2cific allegation of fraud or 
wilful wrong in the plaint. Only an alle- 
gation of misappropriation in a general 
way was made in the plaint. It is not 
disputed that where a person seeks to rely 
upon an averment of fraud or anything 
akin to fraud, he must give proof of fraud 
or wrong-doing of his agent. In this parti- 
cular case, the learned Subordinate Judge 
points out that there was no such specilic 
allegation. There were merely general 
allegations. Then having considered euch 
evidence as there was, the learned Subordi- 
nate Judge says: “There is practically no 
evidence also on the record to prove any 
specific case of fraud ‘or wilful wrong. 
We must regard that asa definite finding 
of fact. There being no proof of any 
instance of fraud or wilful wrong, the mat- 
ter cannot be brought within the four cor- 
ners of s. 192. Therefore, the general 
principles hold good that a sub-agent 
should not be made liable direct to the 
principal. It follows, therefore, that the 
decision of the lower Appellate Court is 
correct and this appeal must be dismissed 
with costs. ae 

D. Appeal dismissed. 


—— 


LAHORE HIGH COURT 
Second Civil Appeal No. 47 of 1936 
January 13, 1937 
Bung, J. 
BHAG MAL—Derenpant—ApPgLLaNt 


versus 
Lala KISHEN LAL, OFFICIAL 
REGEIVER AND OTHERS—PLAINTIFES 
— RESPONDENTS 

Provincial Insolvency Act (V of 1920), s3. 4, 58— 
Question whether sale by insolvent is benami— 
Whether falls under s. 4—Second appeal, if lies— 
Sale by insolvent only eleven months before appli- 
catron—Circumstances raising presumption of want 
of good faith—Vendee and insolvent should rebut it 
—Proof of good faith and sound financial position 
of insolvent at time of sale—Necessity of. j 
The decision of the question whether the saie 
by an insolvent was benami would fall under S 4, 
Provincjal Insolvency Act, and hence a second 

a 1 would lie. 
P Whero the sale has 


by the insolvent taken 
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place only eleven months before the application 
for adjudication and the circumstances raise a 
strong presumption that the vendee was not acting 
in good faith, it is for the vendee and 
the insolvent to rebut that presumption and 
prove that the insolvent’s financial position was 
sound at the time of the sale, and both of them 
actedin good faith. Official Receiver v. P. L. K.M. 
R. M. Chettyar Firm (1) and Harry Pope v. Officiai 
Assignee, Rangoon (2), relied on. 


8.0. A. from an order of the District 
Judge, Gujranwala, dated August 15, 19.6. 
_ Messrs. Badri Dass and Achhru Ram, for 
the Appellant. 

Mr. A. R. Kapur, for the Official Receiver. 

Mr. Kahan Chand, for the Respondent 
(Ram Lal). f . 

dJudgment.—tThis is a.second appeal 
arising out of proceedings under ss.4 and 
53, Provincial Insolvency Act, for the sett- 
ing aside of an alienation. The property 
alienated stocd in the name of two persons 
named Har Bhagwan and Ram Lal, but 
the Official Receiver’s contention was that 
they were mere benamidars, that the real 
owner of the site and the house thereon 
was the insolvent and the sale being frau- 
dulent was liable to be set aside under 
the Insolvency Law. This contention has 
been upheld by the Courts below and the 
alienation has been set aside. From this 
decision, the vendee Bhag Mal appeals. 
A preliminary objection was raised that 
no second appeal was competent; but it 
seems to me that the decision of the 
question whether the sale was benami 
wouid fall under s. 4, Provincial Insolvency 
Act, and hence a second appeal would lie. 

On merits, the learned Counsel for the 
appellant has not challenged the learned 
District Judge's finding that the property 
in question did belong to the insolvent 
though the site on which the house stood 
was originally purchased by and entered 
in the revenue records as the property of 
| Har Bhagwan and Ram Lal, because the 
finding being one of fact is notopen to 
challenge in second appeal. But he con- 
tended that this finding was not sufficient 
to prove that the appellant had not acted 
in good faith or that he had not paid 
valuable consideration. He urged that 
according to Official Receizer v. P. L. K. M. 
R. M. Chettyar Firm (1) and Harry Pope 
v. Official Assignee, Rangoon (2) the burden 


(i) 9 R170; 131 Ind, Cas, 767; A I R1931 P C75; 
58.1 A 115; 35 CW N 577; Ind.’ Rul, (931) P0159: 
(1931) A L J 444; £3 O L J 372; 60M L J 652; (1931) 
MW N615; 33 Bom. LR 867; 34L W 36 (PO), 

(2) 12 R 105; 146 Ind. Cas. 743; AI R 1934 PC 3; 
60 1A 362; 6R PC31;58 OLJ 471; (1933) MWN 
1449; 66 M L J 1; 39 L W 1; (1934) ALJ 77; 36 Bom. 
LR 137; 38 O W N 117 (? O). 
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of proving that the property was not 
purchased in good faith and for valuable 
consideration by the appellant lay upon the 
Oficial Receiver, that the Omcial Receiver 
had not discharged the onus, and the learned 
District Judge also had given no clear 
finding on the point. After carefully con- 
sidering the facts on the record, I do not 
think there is much force in the above 
contentions. The learned District Judge 
has given a finding that Bhag. Mal had 
knowledge of the benami nature of the 
transaction. It follows from this in the 
circumstances of the case that he could 
not have actedin good faith. If has been 
found that the house had been built by 
the insolvent and that the insolvent was 
actually living in it before the sale and 
that these facts were known to the appel- 
lant. The appellant has not explained 
why he purchased the house from Har 
Bhagwan and Ram Lal in these circum- 
stances. This raises a strong presumption 
that he was not acting in good faith. Ram 
Lal strenuously contended at first that 
the property belonged to him and it was, 
only when an entry in his bahi was found 
which clearly showed the benami nature 
of the transaction that he was forced to 
admit that the transaction was benami. 
It was suggested that the property was 
probably originally purchased with money 
borrowed by Har Bhagan and Ram Lal. 
But if this wereso, there was no reason 
why Ram Lal should not have at once 
stated the facts correctly and produced 
some decumentary evidence in the shape 
of entries in his bahi in support of the. 
same. The attitudetaken up by Ram Lal 
and the conduct of the appellant in accept- 
ing the sale from Har Bhagwan and Ram 
Lal when he knew that the house was 
built by the insolvent raise a strong’ pre- 
sumption of want of good faith on the 
part of both of them. 


It was urged that the Official Receiver 
had not shown thatthe insolvent was in 
a financially embarrassed condition and 
was unable to pay his debis when the 
sale was effected. But the sale tock place 
only 11 months before the application for 
insolvency, and in view of the presump- 
tion asto wantof good faith arising from 
the circumstances referred to above it was, 
1 think, for the appellant and the insol- 
vent to rebut that presumption and prove 
that the insolvent’s financial position was 
scund at the time of the sale and both of 
them acted in good faith. I, therefore, | 
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uphold the finding of the learned District 
Judge and dismiss the appeal with costs. 


N. Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 356 of 1935 
February 26, 1937 
VENKATARAMANA Rao, J. 
KOLICHERLA SESHACHARLU 
AND OTSERS— APPELLANTS 
versus 
VIDWAN RAMANUJACHARULU 
AND ANOTHER—RESPONDENTS 

Trust—Qreation of—Disciples gifting money to 
guru tocarry on charity which he was performing 
lift, held absolute and no trust created—Guru, 
purchasing property out of these moneys—Property, 
held not trust property—Beneficiary, if can be a 
trustee—Words and Phrases—“dattam" and“samar- 
pimpabadina”, whether create absolute gift—Deed— 
Construction. 

A beneficiary should not be made a trustee unless 

there are clear words indicating that he was intend- 
ed to be made a trustee. 
_ Before a trust can be found, there must be an 
intention to create a trust. It is a recognized rule 
of construction that where a gift is absolute, followed 
by words merely expressing the motive of the gift, 
no trust at all would be inferred. Where some dis- 
ciples makea gift of sums of money to their guru 
with the object of enabling him to carry on the cha- 
rity which he was performing (feeding of Vaishnawa 
Brahmins at the time of a certain festival), there 
is nothing more than an absolute gift of the moneys 
with an expression of a wish as to the mode of 
employing it. There is no intention to create a trust 
and constitute the guru a trustee and the properties 
purchased by the guru from these moneys are not 
ed properties, Mackett v. Mackett (1), referred 
0, 

The words dattam and samarpimpabadina con- 
note an absolute gift. 


S. ©. A. against the decree of the 
District Court, Chittoor, dated March 1, 
1935. 

Mr. B. Somayya for Mr. K. E. Raja- 
gopalachari, for the Appellants. 

Mr. B. Sitarama Rao for Mr. T. K. Sri- 
nivasathathachariar and Mr. V. Ganapathi 
Iyer, for the Respondents. 


Judgmen!.—The question raised in this 
second appeal is whether the properties 
involved in the suit, a house and lands, are 
trust properties dedicated to a charitable 
trust. -The suit was instituted by the plain- 
tiffs as representatives of the Sri Vaish- 
nava Brahmins who are claimed to be the 
beneficiaries under the said trust to have 
it declared that a decree obtained by 
defendant No. 2 against defendant No. 1 in 
O. 8. No. 354 of 1930 on the file of the Tiru- 
pathi District Munsif’s Court on the foot 
.of a mortgage of the suit property exe- 
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cuted by defendant No. 1 is not binding on 
the trust. The trust mentioned in the 
plaint is the feeding of Brahmins or 
Brahmin pilgrims that assemble in Tiru- 
chanur near Tirupati during the Brahmot- 
savam festival of Sri Padmavati Thayaram- 
mal. Thesaid trust is alleged to have been 
founded in the year 1914 by the disciples of 
defendant No. 1 who is an charya or guru, 
and defendant No. 1 constituted a trustee. 
Both the lower Courts have negatived the 
plaintiffs’ claim on the ground that the 
plaintiffs have not proved that there was 
any trust as alleged by them 

- There is no deed evidencing any such 
trust, nor has any oral evidence been let 
in on which any trust can be found. The 
only evidence relied on are the two sale- 
deeds under which the suit properties 
were purchased and the evidence of 
P. Wa. Nos. 2 and3. Exhibit Bisa deed 
dated January 9, 1914 evidencing the pur- 
chase of a house by defendant No. 1 fora 
sum of Rs. 2,000. The relevant recitals 
therein are as follows: 

“As you wanted the house for the use of Thadia- 
radhana to Vaishnavas conducted by you at the 
time of Brahmotsavam every year, I have sold this 
day to you forRs 2,000, Having sold the property 
to you, I have received from your sishya Narayana- 
swami Chetti, the sale price which he made dattam 
i you for the performance of the said charitable 
object.” 

Rehibit A is a sale-deed dated March 4, 
1914, of certain lands in Padi village. The 
relevant recitals therein are as follows : 

“Having sold to you this day for Rs. 1,500 I 
have received in full the amount of sale considera- 
tion being the amount which was gifted to you by 
Narayanaswami Ohetti as the agent of your dis- 
ciples . . . for the purchase of feeding the Desantra 
Brahmins at the time of the Brahmotsavam of Sri 
Padmavati Thayaralu Varu at Tiruchanur.” 

Both the sale deeds contain the operative 
werds which convey the property abso- 
lutely to defendant No. 1 with the full 
powers of alienation, gift, sale, etc. The 
evidence of P. W. No. 2 is that defendant 
No. 1 was the guru of her husband 
Narayapaswami Chetti, who is mentioned 
in the sale deeds, that he used to come to 
her places for collecting subscriptions, that 
he was himself feeding Brahmins in Tirn- 
chanur, that he desired a house for that 
purpose and that moneys were raised by 
tLe disciples and given to him to enable 
him to have the said charity conducted. 
Plaintiff Witness No. 3 does not know 
anything personally about it; he simply 
states that Narayanaswami Chettitold him 
that a house was wanted for the purpose 
of having the charity conducted, and that 
ever since the purchase, he knew that the 
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feeding was done in the said House. 
There is no other evidence besides this. 
The question is, are the suit properties 
dedicated to a charitable trust? I sha'l 
assume for the purpose of this case that a 
trust fer the feeding of Brahmins is a 
valid charitable trust. The question still 
remains, was a trust created? From the 
said evidence it appears that two sums cf 
money were gifted to defendant No. |. The 
‘gift was prima facie absolute. The object 
of the gift was no doubt to satisfy the 
wishes of defendant No.1, namely to put 
him in possession of funds to enable 
“him to carry on the charity which he was 
performing. Defendant No. 1 is clearly the 
beneficiary. A beneficiary should not be 


made a trustee unless there are clear words: 


indicating that he was intended to be 
made a trustee. All that the evidence 
indicates is that defendant No. 1 himself 
was doing some charity, namely feeding 
Brahmins; it was a charity which was 
entirely under his control both in the manner 
and method of performance, 

It is common knowledge that an acharya 


“like defendant No. 1 visits his disciples and 
collects moneys for the performance of. 
the various objects which he has in view, - 


and that the disciples generally maks gifts 
at such visits; whenever such gifts are 
made, they are always intended to be 
given absolutely tothe guru, because the 
object of such gift is to gain spiritual 
merit, The words appearing in the sale- 
deeds are dattam and _  samarpimpa- 
- badina which connote an absolute gift. 
Having regard to the relationship bet- 
ween a guru and a disciple, it would hardly 
have been in the contemplation cf the 
disciples to impose any restriction in the 
utilization of the moneys which were 
given to him absolutely or ‘exact any pro- 
mise or declaration to bind him.’ The 
holiness and sanctity of the guru are 
always taken as a guarantee for the due 
carrying out of any wishes which a disei- 
ple might express in making a gift to him. 
Before a trust can be found, there must be 
an intention to create a trust. It is a 
recognized rule of construction that where 
a gift is absolute, followed by words merely 
expressing the motive of the gift, no trust 
at all would be inferred. In Mackett v. 
Mackett (1) one John Brough on his death 
bequeathed all his personal property to one 
Sarah Mackett and to her heirs for her 
sole and separate use and in regard to 
the property so given, the prcceeds to be 
(1) (1872) 14 Eq 49; 41 L J Oh, 704; 20WR 820. 
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applied for the upbringing and maintenance 
cf J. M. and all her children. Sir James 
Bacon, Vice-Chancellor, held that no trust 
was created.: He observed thus at p. 53*: 

“As to his personal estate, he gives it absolutely 
and without qualification to Mrs. Mackett for her 
sole and separate use. He then adds these words: 
‘and the proceeds to be applied by her in the 
bringing up and maintenance of her children, 
No doubt by these words he expresses the motive 
of his gift. But he lays no restriction upon the 
legatee." 

‘The evidence in this case discloses noth- 
ing more than an absolute gift of the 
moneys to defendant No. 1 accompanied 
with an expression of a wish as to the mode 
of employing it, namely to carry on the 
charity’ which he was doing. The dis- 
appointment of a wish or expectation can- 
not be- a reason for raising a trust. Iam, 
therefore, of the opinion that there is no 
trust as alleged and the suit property is 
not trust property. The view taken by 
both the lower Oourts is right. In the 
result, the second appeal fails and is dis- 
missed with costs of respondent No. 2. 
Leave refused, 

ASD. Appeal dismissed. 

*Page of (1872) 14 Eq.—[H#d.] 


MADRAS HIGH COURT 
Second Civil aur E 761 and 762 of ` 
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April 28, 1937 
VARADACHARIAR, J. 
V. KAMESWARA AYYAR AND ANOTHBR— 
APPELLANTS 
versus 
SECRETARY or STATE AND OTHERS — 
RESPONDENTS 

Madras Irrigation Cess Act (VII of 1865), s. 1— 
Ryotwari owner of wet land getting water through 
sluice—Obstruction by third person—More flow of 
water—No connection of owner with obstruction— 
Owner, if can be said to have used extra water— 
Water cess for such use, legality. 

The plaintiff was the owner of ryotwari land 
registered as wet and water fiowed onto his land only 
through the sluice through which he wassuthorized 
to takewater. All that was found was that because 
thers was some obstruction caused by some unknown 
person toa sluice much lower down, the water 
banked up in the channel with the result that through 
the customary sluice of the plaintiff a greafer volume 
of water than might otherwise have flowed did 
happen to flow. No serious attempt was made to 
connect the plaintiff with the blocking of the channel 
at the lower point, 

Held, that it could notbe maintained that the ap- 
pellant must be held to have improperly used extra 
water that came to his lands through his customary 
sluice without any act of his own and that the cess 
levied under the Irrigation Cess Act was illegal and 
ought to be refunded. Kanniappa Mudaliar v, 
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Secretary of State (1) and Secretary of State for 
India v. Bayisitti Veeranna (2), relied on Krishna 
Rao v. Collector of Kistna (3); not-followed. 

S.C. A. against the decree of the District 
Court, Madura, in A.S. Nos. 92 and 102 
of 1931. 

Messrs. K. S. Sankara Iyer and T. V. 
Rajagopal, for the Appellants. 

Mr. K.S, Krishnaswami Iyengar, for the 
Respondents. 

Judgment.—In view of the decisions 
in Kanniappa Mudaliar v. Secretary of 
State (1) afd Secretary of State for India 
v. Bayisitti Veeranna, L. P. A. No. 10 of 
1936 (2) these second appeals must be 
allowed. eThe appellant is undoubtedly 
the owner of ryotwari land registered as 
wet. and on the occasion, in question, water 
flowed on to his land only through the 
sluice through which he is authorized to 
“take water. All that is found is that 

because there was some obstruction caused 
by some unknown person to a sluice, much 
lower down, the water banked upin the 
channel with the result that through the 
customary sluice of the appellant a greater 
volume of water than might otherwise 
have flowed did happen toflow. No serious 
attempt has been made to connect the 
appellant with the blocking of the channel 
at the lower point. On these facts the 
principle of the decisions above referred 
to is clearly applicable, because the appel- 
lant could not be said to have “used” the 
water in the sense there explained. After 
these decisions, it is no longer possible 
to follow the observations of Ayling, J. in 
Krishna Rao v. Collector of Kistna (3) in 
all their generality. 

Tt does not appear to me to involve any 
distinction in principle merely to say that 
in the pricr case water flowed through a 
breach in the channel, whereas here the 
excess flow through the customary sluice 
was the result of somebody'sact in block- 
ing up some lower sluice. If the appel- 
lant had in some way been connected with 
the blocking up of the sluice, the position 
might be different. In the absence of any- 
thing of that kind, it cannot be maintained 
that the appellant who had already cultivat- 
ed these lands in an authorized manner 
must be held to have improperly used 
extra water that came to his lands through 


(1) 59 M 107; 159 Ind, Oas. 13; A I R 1936 Mad. 42: 
ae L J 728; (1935) M W N 1101; 8 R M 462;42 L W 
(2) 168 Ind. Oas. 864; (1937) M W N 318; 45L W 
689; 9 R M 651; A I R 1937 Mad. 548; (1937) 1M L J 
ae LL (1937) Mad. 772, 
) Ld 210; 22 Ind. Oas. 699; AIR 1914 Mad. 
155; 1 LW 191, : 
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his customary sluice without any act of 
his own. 

The second appeals are allowed and 
the plaintiffs given a decree for refund 
of the amounts claimed to have been 
illegally levied, with interest thereon at 
six per cent. per annum from the date of 
the institution of the suit till date of 
payment. In dealing with the question 
of costs, I cannot overlook the circum- 
stance that the state of the decisions as 
they stood at time when assessment was 
levied was such as to warrant the course 
adopted by the revenue authorities. In 
the circumstances, I think the proper order 
will be that in the Courte below each 
party should bear his own costs but that 
in this Court the appellant in each case 
will be entitled to hiscosts. Time for pay- 
ment is three months. Leave to appeal is 
refused. 

DN. Appeals allowed, 


——— 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oivil Revision Application No. 121 of 1934 
September 9, 1937 
Rourcuanp, AG. J. O. AND LOBO, J. 
Firm UGARUHAND GAJANAND— 
APPLIOANTS 


versus 
Firu MOTIRAM GHANSHAMDAS 
OPPONENTS, 

Sale of Goods Act (III of 1930), ss. 20, 22, 25 (2) 
—Contract between vendor and vendee living at 
different places to sell and purchase scrap iron— 
Goods weighed and sent to vendee—Railway receipt 
and hundi sent to banker—Instructions not to 
hand over receipt till payment—Hundi first accepted 
by vendee but dishonoured on arrival of consign- 
ment and delivery not taken—Sutt by vendor for 
value of goods—Suy. held not maintainable—S, 22 
applied and not s. 20 -Property did not pass to 
vendee under 8, 25 (2) till payment was made. 

There was an agreement between the vendor and 
the vendee for the sale and purchase of scrap iron at 
specified rate. Vendor resided at K and the vendee at 
CG. The vendor weighed the goods at K and sent 
it to C. The Railway receipt and a hundi was 
sent by the vendee to his banker at C with 
instructions that the receipt should not be handed 
over to vendee till the payment; the banker presented 
the kundi to vendee which was duly accepted for 
payment but later, on the arrival of the consign- 
ment at C the vendee refused to honour the kundi 
and take delivery. The vendor brought a suit for 
the full value of the goods on the ground that the 
goods had passed to vendee: 

Held, that the suit was not maintainable. Section 
25 (2), Sale of Goods Act applied asthe banker wag 
instructed not to part with the receipt until payment 
and the presumption arose that the vendor intended 
to reserve the right of disposal of the goods and the 
property did not pass to the vendee till the payment 
was made. 
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Held, also that it was a matter of common know- 
ledge that goods like scrap iron decrease in weight in 
transit and therefore the vendee was not responsible 
for the goods unless they were weighed at O. Ii 
such cases s. 22 applied and not s, 20. 

C. R. A. from the decision of the Judge, 
Tra Cause Court, Karachi, dated July ?, 
1934. 

Mr. Srikishndas H. Lulla, for the Appli- 
cants. 

Mr. Santdas Idanmal, for the Opponents. 


Rupchand, Ag. J. C —Thisis a re- 
vision application by the defendants-ap- 
Plicants against a decree passed against 
them by the learned Judge of S.nall Oause 
Court, Karachi. The facts of the case are 
hardly in dispute. The plaintiffs opponents 
purchased at a certain rate per ton scrap 
iron auctioned by the North Western Railway. 
At the time of the auction it was said that 
the scrap iron was in the vicinity of 20 
tons but was to be paid for according to 
the acturl weight. The plaintiffs negotiated 
for the sale of the scrap iron through a 
broker who made acontract with them on 
behalf cf the defendants who are residents 
of Cawnpore. The contract was noonded in 
the noondh-book of the plaintifis but that 
book is not now forthcoming although it 
was produced in the Court of the City 
Magistrate, Karachi, in evidence in a com- 
plaint filed by the plaintiffs against the 
defendants for cheating in respect of the 
same transaction. A certified copy of the 
entry kept in that case has been produced. 
Tt reads: 

“Bhai Ugarchand Gajanand of Cawnpore, date 
March 25, 1933, 20 tons black iron sheets old from 


Railway Stores about 1’ x 1’ at Rs. 79 per ton de- 
livered at Cawnpore Station.” 


In the record of the criminal case there is 
a note by the learned Magistrate that it 
appears that there is an alteration in the 
entry and that it is alleged that “the 
original measurements shown in the 
entry were 2’ x 2’ and 2’ has been altered 
into 1’. While the criminal case was pend- 
ing, neither party would take delivery of 
the goods which were ultimately sold by 
the railway and the price realized was 
less than the demurrage which had been 
incurred meanwhile. The criminal case 
filed by the plaintiffs against the defendants 
failed and the book was returned to the 
plaintiffs. It bas now disappeared. After 
that case was dismissed, the plaintiffs in- 
stituted the present suit for recovery of 
Rs. 710 alleging that in pursuance of 
the contract referred to above, they railed 
the goods to Cawnpore and sent the Railway 
receipt totheir bankers along with a hundi 
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for the value thereof and that on April 5, 
1933, tho bankers presented the hundi to 
the defendants which was duly accepted 
for payment by the defendants, but ten 
days later, when the consignment arrived 
at Cawnpore, the defendants refused to 
honour the hundior take delivery of the 
goods. The plaintiffs contended that as 
the property in the goods had passed to the 
defendants they were liable to pay the full 
value thereof. The learned Judge of the 
Small Cause Court accepted the contention 
of the plaintiff and gave them a decree. 
The defendants have now come to us in 
revision, Weare afraid we capnot accept 
the view tiken by the learned Judge. He 
doés not seem to have applied his mind to 
the provisions of ss. 19, 22 and 25, Sale of 
Goods Act (III of 1930). Clause (1) of s. 19 
provides that: , 

“Where there is a contract for the sale of specific 
or ascertained goods the property in them is trans- 
ferred tothe buyer at such time asthe parties to 
the contract intend it to be transferred “ 

Clause (2) provides thas i 
“for the purpose of ascertaining the intention of 
the parties regard shall be had tothe termsof the 
contract, the conduct of the parties and the circum- 
stances of the case” 
and cl.(3) provides that 

“gnlese a different intention appears, the rules 
contained in ss. 20 to 24 are rules for ascertaining 
the-intention of the parties as to the time at 
which the property in the goods is to pass to the 
buyer.” 

The learned Judge has not attempted to 
ascertain for himself when, according to the 
facts disclosed above, the parties could have 
intended that the property in the goods 
should pass to the defendants. He has 
assumed that because the goods were 
hought by lot after inspection, the property 
in them passed the very moment the sale 
was effected and in support of bis view ‘he 
has relied upon s. 20, Sale of Goods Act, 
and the case in (Turbay v. Bates (1). He 
has said: ae 

“Nothing had to be done by the plaintiffs to 
complete the sale. The goods had been identified 
and agreed upon atthe time of the contract and all 
that the eellershad to do was to despatch the goods 
to the buyers at Cawnpore. It may be that the sellers 
retained possession till the price was paid butstill 
the property had passed to the buyers." | 

Now it is not disputed that in the first 
place the railway did weigh the goods 
after the auction and allowed a rebate of the 
price. Instead of the weight of the goods 
heing twenty tons, they were found to 
weigh 310 mds, 13 seers. In the next 
place the defendants were not concerned 
with the rate claimed by the railway from 

63) 133 R R 639; 2 H & O 200; 33 LJ Ex, 42; 
0: is a e.) 368; 10 L P (N. 8) 35,12 W R 438, i 
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the plaintiffs at Karachi. The plaintiffs had 
to deliver the goods at Cawnpore at a much 
higher rate than they had paid to the rail- 
way and had to bear the expenses of rail- 
ing the goods to Cawnpore. It is a matter 
of common knowledge that the weight of 
goods such as scrap iron decreases to acer- 
tain extent in transit. The scrap iron in issue 
had to be transferred from the yard where it 
was lying at the time of the auction to the 
Karachi Railway Station and from there 
to Oawnpore. The buyer was only respon 
sible for the actual weight of iron delivered 
to him at Cawnpore. That being so, itis 
not s. 20 but s. 22, Sale of Goods Act, 
which would apply and the property in the 
goods could not pass to the defendants until 
the goods, if so required by him, were 
weighed at Cawnpore. 

But that is not all. The plaintiffs made 
out the railway receipts in the name of 
their firm and instructed their bankers as 
their agents not to part with the railway 
receipt until payment. That being s0, 
3. 25, cl. (2), Sale of Goods Act, applies, 
and there is a prima facie presumption that 
the plaintiffs intended to reserve to them- 
selves the right of disposal of the goods and 
that the property in the goods did not pass 
tothe buyer until the condition imposed by 
the plaintiffs, namely that actual payment 
should be made, was fulfilled. It has been 
strenuously urged that because the defen- 
dants accepted the bill which was drawn 
on them, they must be deemed to have 
waived their right to weigh the gocds on 
arrival. and that therefore in any case the 
property in the goods passed on the bill 
having been accepted. But we are afraid 
there is no substance in this argument. 
The defendants were prepared to pay the 
price of the goods provided they were satis 
tied that the gods were in accordance with 
the contract and the price charged was for 
the actual weight which they were getting. 
The gods had now arrived at Cawnpore 
when tne hundi was presented to them fer 
acceptance. Their acceptance was, there- 
fore, conditional and had not the effect 
of transferring the property in the goods to 
them. 

We think the only remedy, if any, of the 
plaintiffs was to sue for damages based 
upon the difference between the contract 
price and the price which the goods would, 
in the ordinary course of events, have 
fetched, if sold immediately after the alleged 
breach of the contract. If they allowed the 
goods to remain with the railway pending 
the decision of the criminal case and the 
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goods were sold in discharge of the demur- 
rage which accrued due, they have to thank 
themselves fur it. Under the circumstances 
it is nob necessary for us to consider the 
further question as to tho effect of the stp- ° 
pression of the noondh book containing the 
contract and the alleged alteration said to 
have been made therein. There is a good 
deal to be said in favour of the contention 
of the defendants that they agreed to pay 
Rs. 79 per ton as the price of the goods on 
the representation that the scrap iron-was 
X « 1’ and not 1’ x land that apart from 
the same having to be weighed, it was not 
in accordance with the contract. We 
accordingly allow this revision application 
and dismiss the plaintiff's suit with costs 
throughout. 
8. Application allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 71 of 1935- 
April 7, 1937 
VENKATASUBBA Rao AND OCornisu, JJ. 
BALABHADRA SRIRANGAM AND ANOTHER 
— APPELLANTS 
versus i 
MADHYANAPU RANGARAO AND OTHERS 
— RESPONDENTS 

Minor—Decree against—Guardian ad litem setting 
up defence but not persisting -Minor allegingcol- 
Tuston—Burden of proof. 

Where the plaintif (who was a minor) seeks to get 
the decree set aside on the ground that his mother, 
(plaintiff's guardian ad litem) though she had filed a 
written statement, did not appear at the trial and 
-allowed the suit, so far as the minors were concerned, 
to proceed ex parte, and that the decree was vitiated 
by collusion between the mortgagees and his 
mother, it isthe duty of the plaintiff to prove the 
collusion and the negligence set up by him; the 
burden lies upon him of proving his allegations and 
that burden is not discharged by merely showing 
that hismother, who had put forward a defence, did 
not appear to substantiate it. The defence might 
have been untenable or worthless and it does not 
follow that merely because a guardian ad litem 
chooses to raiee a defence, she is bound to persist in 
it, whether good or bad, to the end, In this respect 
there is no difference whatsoever between a guardian 
failing to raise a defence and abandoning a defence 
which has been raised. If at the very outset the 
guardian thinks that there is no available defence to 
the action, he may refrain from defending it; like- 
wise, if after filing an untenable defence, the guar- 
dian realises that the defence put forward is bad or 
worthless, there is nothing in law to compel him to 
proceed with or persist in it, Baboo Lekraj Roy v. 
Baboo Muhtab Chand (l), Parmeshwari Pershad 
Narayan Singh v. Sheo Dat Rai (2) and Punnayyah 
v. Virannah (3), relied on. 


C. A. against the decree of the Sub- 
Judge, Nellore, in O. 8. No, 56 of 1934. 
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Mr, B. Somayya, for the Appellants. 

Mr. P. Somasundaram, for the Respond- 
ents. 

Venkatasubba Rao, J.—The plaintiff's 
suitis a frivolous one and the learned 
Judge in decreeing it has disregarded 
certain well-settled principles of law. The 
plaintiff has brought this suit with a 
< view tohave it declared that the decree 
obtained by defendants Nos. 5 and 6 
against himself and defendants No, 1 to 4 
(the members of his family) in O. S. No. 21 
of 1931 is not binding upon him and should 
be set aside, Defendant No. 1 acting for 
himself and his minor sons,of whom the 
plaintiff was one had executed io favour 
of defendants Nos.5 and 6 a deed of 
mortgage on July 2, 1926; it was to enforce 
this mortgage that the suit mentioned 
above had been brought by defendants 
Nos. 5and 6. ‘Tothe suit were impleaded 
as defendants, the plaintiff's father, 
plaintiff himself and his two brothers, 
the Jast mentioned three having been 
represented in the action by their 
mother as their guardian ad litem. During 
the pendency of that suit one of the 
three brothers attained majority and was 
declared a major. In due course on 


August 24, 1931, judgment was delivered: 


decreeing the suit brought by the mort- 
gagees, i. e. the present defendants Nos. 5 
and 6. 

The plaintiff seeks to get the decree set 
aside on the ground shat his mother, 
though she had filed a written statement 
did not appear at the trial and allowed the 
suit sofaras the minors were concerned 
to proceed ex parte. He further alleges 
that the decree was vitiated by collusion 
between the mortgagees and his mother. 
Tn a case of this sort itis the duty of the 
plaintiff to prove the collusion aud the 
negligence set up by him the burden lay 
. upon him of proving. his allegations and 
that burden is not discharged by merely 
showing that his mother, who had put 
forward a defence did not appear to sub- 
stantiate it. The defence might have been 
untenable or worthless and it does not 
follow that merely because a guardian ad 
litem chooses to raise a defence she is 
. bound to persist in it, whether good or 
bad, tothe end. In this respect there is 
no difference whatsoever between a guar- 
‘dian falling to raise a defence and aban 
doning a defence which has been raised. 
If at the very outset the guardian thinks 
that there is no available defence to the 
action he may refrain from defending it; 
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likewise if after filing an untenable 
defence the guardian realises that the. 
defence put forward is bad or worthless, 
there is nothing in law to compel him 
to proceed with or persist in it. These 
are principles of law which are well- 
established and the learned Judge has 
entirely ignored them. For the plaintiff 
to succeed he must show that he had an 
available defence which, if substantiated 
in the previous suit, would have ledtoa 
differant result, in other words, as their 
Lordships point out in Baboo Lekraj Roy v. 
Baboo Mahtab Chand (1) the burden 
of proving that circumstances exist which 
vitiate the decree, is upon the” plaintiff 
and itis an elementin that proof without 
which the plaintiff's case would amount 
to nothing, that there was an -available 
good ground of defence which the 
guardian failed to, put forward at the 
hearing (p. 399*). The same principle bas 
been laid down in Parmeshwari Pershad 
Narain Singh v. Sheo Dat Rai (2) at p. 449 

which has since been repeatedly followe 

in numerous decisions. As the Judges 
observe there : ; 

“It is not every kind of negligence nor any amount 
of negligence which would render proceedings, 
otherwise regular and proper liable to be opened up; 
it must be such negligence as Isadsto the loss of a 
right which, if the suit had been conducted or 
resisted with due, care, must have been successfully 
asserted.” 

See also Punnayyah v. Virannah (3). 
The question, therefore,is has the plaintiff 
here established that his guardian sacrificed 
his interest by failing to substantiate a 
good ground of defence which was avail- 
able to him? Onthis point there can be 
nodoubt whatever that the defence first 
put forward and later abandoned was a 
thorougaly false and worthless defence. 

As already stated O. S. No. 21 of 1931 
was brought to enforce a mortgage granted 
by the minors’ father. There had been 
dealings extending over a long period bet- 
ween him on the one hand and the mori- 
gagees on the other. There were at least 
three settlements of account one in 1922, 
another in 1923 and the final one in 1926. 
If proof were needed that these settle- 
ments were bona fide, it is furnighed by 
the fact that some of them were attested by 


(1) 14M I A 393: LO BL R 35;17 W R 117; 2 Suther 
536; 3 Sar. 43 (PO). 

(2)60 L J 448. 

(3) 45 M 425; 70 Ind. Oas. 668; A I R 1922 Mad 
215; 42 M L J 429; 15 L W 427; (1922) MW N 
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the minors’ maternal uncles. 
raised in the previous suit was that these 
settlements were not intended to be final, 
but there was some kind cf under- 
standing that when the time arrived for 
payment, account should again be looked 
into and examined. So far as this ground 
of defence is concerned, the lower Court 
does not even notice it as no one appears 


One defence 


to have treated it seriously. The suit 
was defended on a further ground, 
namely that the debt incurred in the 


course of the trade referred to above, 
which formed the consideration for the 
mortgage was not binding upon the minors. 
In dealihg into this the learned Judge has 
completely misdirected himself. Relying 
upon Benares Bank, Ltd. v. Hari Narayan 
(4) he says thatthe father had no right 
to start a new trade, but the Judge forgets 
that the point before him was not whe- 
ther thetrade was anew one or not. but 
whetherthe debt in question could or 
could not support the mortgage. He 
ignores the fundamental fact that the debt, 
by the date of the mortgage, had become an 
antecedent one (and that it was not 
suggested (and indeed could not be) that it 
was either illegal or immoral. Beyonda 
shadow of doubt, it had become antecedent 
in time aswell as in fact and Mr. Boma- 
sundaram, the minor’s Counsel, properly 
enough did not press this point before 
us, 

-It is thus clear that there was no valid 
defence which could have been put for- 
-ward by the minor's mother in the pro- 
vious suit. She raised a defence which 
ought never to haye been put forward 
and the law does not require that a false or 
untenable defence should be persisted 
in. The lower Courts judgment cannot 
stand and is set aside. 
ingly dismissed as against defendants Nos. 


5 and 6 and their appeal is allowed with. 


costs throughout. The court-fee payable 
upon the plaint to the Government will be 
recovered from the plaintiff. The pro- 
perty has been valued at Rs. 11,364-7 0, 
and the court-fee on the plaint will be 
paid upon a fifth of that sum. The 
Advocate’s fee will also be calculated upon 
the same amount. 
7D. Appeal allowed. 
(4) 59 I A 300; 137 Ind. Cas. 781; A I R 1932 PO 
182; £4 A 564; Ind. Rul. (1932) P 0220; 36 C W N 
“826; 34 Bom. L R 1079; 55 CL J 583; 9 O W N 599; 
(1932) A L J 714; 36 L W 56; 63 M L J92; (1932) M 
W N 768; 13 P L T 491 (P O). 
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LAHORE HIGH COURT l 
Second Civil Appeal No. 697 of 1936 
January 12, 1937 
ADDISON AND Din MOHAMMAD, JJ. 
Raja PAINDA KHAN anp |pragrs— 
PLAINTIFFS — APPELLANTS 
versus 
Sardar KAHAN SINGH AND OTHERS 
—Derenpants— RESPONDENTE 

Punjab Pre-emption Act (I of 19134, s 15 (3)—Tarfs 
created for fiscal purposes— Whether sub-divisions. 

Tarfs, which were only created for fiscal purposes 
and inno way represent homogeneity of area or 
descent of the proprietors, cannot he held to be 
sub-divisions of a village within the meaning of 
s. 15 (c), Punjab Pre-emption Act, any more than 
it can be said thet scattered buildings in a town 
constitute a sub-division of a town. Uttam Chand 
v. Mehtab Singh (1), Sher Singh v. Maluk Singh (2), 
Bija v. Bishan Singh (3) and Waryam Singh v. 
Mahtab Singh (4), relied on. 

§.0.A. from the decree of the District 
Judge, Jhelum, dated March 20, 1936. 


Messrs. Barkat Ali and Muhammad Amin, 
for the Appellants. 

Mr. M. C. Mahajan, for Respondent 
No. 1. 


Addison, J.—By a deed of sale, dated 
June 18, 1934, one Sardar Hari Singh 
sold the suit land to Kahan Singh, etc, for 
a consideration, put at Rs. 9,000 of which 
Rs. 7,000 were paid before the ‘Sub- 
Registrar. Madan Gopal, a collateral of 
Hari Singh, brought a suit to pre empt 
this sale and so did three others, namely 
Painda Khan, Feroz Khan and Khusbal 
Khan. The trial Court decreed the claim 
of Madan Gopal on payment of Rs. 7,000 
into Oourt on or before March 27, 1936, 
and in default of payment of that amount 
within the time fixed, it was directed that 
the suit would stand dismissed with costs. 
The svit of Painda Khan, Feroz Khan and 
Khushal Khan was also decreed on pay- 
ment of the same amount if payment in 
due time was not made by Madan Gopal. 
These three plaintifis were given time upto 
April 28, 1936, in which to deposit the amount 
if Mad.un Gopal failed to do so, 

The vendees appealed against the decree 
in the suit of Painda Khan, Feroz Khan 
and Khushal Khan, and the District Judge 
accepted the appeal and set aside the 
decree in favour of them. Against this 
decision the three plaintiffs in the second 
suit have preferred this second appeal. 
The claim of the three appellants to pre- 
empt was based on the allegation that 
they were the owners in the tarf in which 
the land was situated. The District Judge 
examined this claim and, on the evidence 
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came tothe conclusion that, although the 
village was divided into five tarfs, each of 
which had its own lambardar, the actual 
lands constituting these tarfs were inter- 
mingled and these tarfs were only con- 
stituted in order to facilitate the collection 
of land revenue. He also pointed out that 
the tenure of the village was bhayachara, 
that ig to say, possession was the measure 
of right and not ancestral shares. Lastly, 
he stated that the tarfs had no shamilai 
‘attached to them, the only shamilat being 
shamilat deh, i.e. shamilat of the whole 
village.. Following Uttam Chand v.Mehtab 
Singh, 67 Ind. Cas. 48 (1), he held that 
‘such tarfs did not constitute a sub-divi- 
‘sion within the contemplation of s. 15 (e), 
Punjab Pre-emption Act. This was, in 
fact, also the decision of the trial Court, 
but the trial Oourt granted the three 
appellants their decree because they were 
co-sharers in Khata Nos. 16 and 17 in 
which less than one kanal of the suit land 
is situated. 
An attempt was made before us on 
behalf of the appellants to show that the 
_ finding of the District Judge as regards 
these tarfs was not based on evidence. 
‘There is, however, evidence to this effect 
on the record and this point was also not 
taken in the grounds of appeal. In these 
circumstances the question of fact as to 
the constitution of the tarfs cannot be 
challenged before us. The learned Counsel 
for the appellants did not dispute that, if 
the tarfs were constituted as already men- 
tioned, they would not be sub-divisions 
within the contemplation of s 15 (c), 
Punjab Pre-emption Act, and, in our judg- 
‘Ment, on the finding as to the constitution 
of thetarfs, they cannot be held to be 
s1b-divisions within the contemplation of 
5. 19 (e). This follows from the authority 
already mentioned (Uttam Chand v. Mehtab 
Singh, 87 Ind. Cas. 48)(1), as well as 
from Sher Singh v. Maluk Singh (2), 
Bija v. Bishan Singh (3) and Waryam 
Singh v. Mehtab Singh (4). Tarfs which were 
only created for fiscal purposes and in no way 
represent homogeneity of area or descent 
of the proprietors, cannot be held to be 
sub-divisions of a village any more than 
it can be said that scattered buildings in 
a town constifute asub-division of a town. 
No other ground of appeal was argued, 


(1) 67 Ind Oas. 48. 
(2) 142 P L R 1905. 
2 45 P R 1897. 
4) 1915; 26 Ind. Cas. 433; A- I R 191 
255; 31 P L R 1916. £ Lah; 
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For the reasons given, we dismiss the 
appeal but make no order as to eostsin 
this Court. 

D. Appzal dismissed- 





CALCUTTA HIGH COURT 
Civil Appeal No. 610 of 1935 
May 10, 1937 
HENDERSON AND Biswas, JJ. 
Munshi ALAUDDIN AHAMMED 
CHOUDHURY AND OTHERS—ÅPPELLANTS 
versus . 


TOMIZUDDIN AHAMMED—Responpent 

Bengal Tenancy Ast (VIII of 1885), Sch. III, 
Art. 2—Applicability — Limitation under, when 
applies—Lease for non-agricultural Purposes of 
agricultural land—Tenancy Act, if applies—Test 
to see, if Act applies —Lease under Act, in writing 
and registered—Suit for rent—Art. 2, Sch. III, if 
applies—Limitation Act (IX of 1908), Sch. I, Arts, 
110, 115, 116—Art. 110, whether affects Art. 115 or - 
Art. 116—Applicability of Art. 115 and Art, 116— 
Lease for collection of rent—Lease in writing and 
registered— Africultural and non-agricultural land 
comprised — Non-agricultural land considerable—~ 
Agricultural land leased for non-agricultural pur- 
poses—Held, Art.116, Limitation Act, applies and 
not Sch, III of Bengal Tenancy Act. . 

In determining what Art. 2 of Sch. III, Bengal 
Tenancy Act, means Courts must not leave out cf sight 
the purpose and scope of the Act. The Tenancy 
Act is a special Act within s. 29, Limitation Act. The 
special limitation under Bengal Tenancy Act will 
apply only ifthe suit ig one coming within the 
purview of the Act. [p. 541, col. 2.] 

The Bengal Tenancy Act applies only toa lease 
for an agricultural purpose; and not toa lease which 
is a lease of agricultural lands, but not for an 
agricultural purpose. [p. 544, col. 1.) 

The true test to determine whether a lease for 
collection of rents does or does not come within 
the Bengal Tenancy Act is not whether, the lands 
comprised in it are or are not agricultural lande, 
but whether or not the letting was for agricul- 
tural purposes. Where the lands are not agri- 
cultural, there can obviously be no question of the 
lease being for an agricultural purpose, but where 
the lands comprised in a lease are agricultural, 
all that can be said is that a presumption may 
arise that the purpose is also agricultural, but this 
will not necessarily be so. To establish an agri- 
cultural purpose, apart from the agricultural charac- 
ter of the lands, the terms of the letting will 
have to be seen. Where the letting is merely for 
collection of rents, and there is no question of 
the lessee being required or expected to bring any 
land under cultivation either himeelf or by members 
of his family or by servants or laboursrs, or by 
establishing tenants on the lands, the mere fact 
that the land is agricultural or that there are 
cultivating tenants on it would not make *the lease 
one for an agricultural purpose. Rash Behari Lat 
v. Tiluck Dhari Lal (4) dissented from. [p. 542, col. 2; 
p. 543, col, 1.] : 

[Case-law referred to.] 

Quaere.—Whether even where a lease is a lease 
admittedly coming within the purview of the 
Bengal Tenancy Act, if the lease is in writing and 
registered, the limitation applicable to a suit for 
rent onthe basis of such lease will bethat under 
Art. 116, Limitation Act, and not Art. 2 of Sch. IH, 
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Bengal Tenancy Act. Tricomdas Cooverji Bhoja v. 
Gopi Nath Jiu Thakur (9) and Mackenzie v, Haji Syed 
Mahomed (10), referred to. [p. 545, col. 1.] 

Article 110, Limitation Act, will affect Art. 115 
but not Arb. £16; in other words, Art. 115 will 
apply where there is no special provision (such 
as Art. 110), but Art. 116 will apply whether there 
js special provision or not. Where there is a lease 
in writing and registered, a suit for rent based on 
such a lease will be governed by Art. 116, and 
not by any special provision that may exist in 
terms for suit for arrears of rent; but where there 
js no registered lease, the suit will be treated as 
asuit for rent coming within the special provision, 
and not under Art. 115. [p 544, col. 2; p. 545, col. 1.] 

Where a lease, comprising agricultural and non- 
agricultural lands, the latter forming considerable 
part of the,tenancy, for collection of rents from 
the tenants, isin writing and registered, the lease 
of the agricultural land not being for agricultural 
purposes, limitation prescribed by Sch. III, Bengal 
Tenancy Act, will not apply, to a suit on the 
lease for recovery of rent. The suit will be governed 
by Art. 116, Limitation Act, Tricomdas Cooverjt 

Bhoja v. Gopi Nath Jiu Thahur (9), referred to. [p. 
534, col. 2,] 
Messrs. N.C. Sen Gupta and Hamidul 

Haq, for the Appellants. 3 

Mr. Jyotish Chandra Guha, for the Res- 

pondent. 


Biswas, J.—The suit out of which this 
appeal arises has been dismissed by both 
the Courts below as barred by limitation 
under Art. 2 of Sch. IL, Bengal Tenancy 
Act. The plaintifs have appealed to this 


Court, and ecntend that the suit is govern-- 


ed by Art. 116, Limitation Act. In one 


case the limitation would be three years,’ 


and in the other six. 

The suit is one for recovery of rent, 
based on a registered tjara lease for five 
years from Baisakh 1332 to Chaitra 1336 
B.8., reserving a yearly rental of Ks. 300 
payable in four equal quarterly instal- 
ments, the last instalment being payable 
on Chaitra 5. Tne claim relates to three 
years, from 1334 to 1336 B. S.i. e, up 
to April 13, 1930, and as the suit was 
filed on Febrvary 5, 1934, it would: obviously 
be cut of time if Sch. II, Bengal ‘Tenancy 
Act, be held to apply. 

At one stage the plaintiff's argument 
was that the instrument by which the 
ijara was created was a contract of service, 
and not a lease, and that the payment 
stipulated therein was wages for service 
rendered, and not rent. ‘This argument 
was overruled by the learned Subordinate 
Judge in the lower-Appellate Cours, and 
was not further pressed before us. It may 
be taken, therefore, for present purposes 
that the suit is one for recovery of an 
arrear of rent, and it may be further 
assumed, asin fact was not disputed, that 
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the parties stood in the relation of land- 
lord and tenant. This being so, the ques- 
tion is whetrer it would be governed by 
Sch. Il], Bengal Tenancy Act. 

“In terms the suit may be said to come 
under Art. 2 of this Schedule. But as was 
observed , by Jenkins, C. J., in Krishna 
Chandra v. Satish Chandra il) in connec: 
tion with Art. 3, in determining what 
Art. 2 means, we must not leave out of 
sight the purpose and sccpe of the Act. 
The specicllimitation under this Act will, 
therefore, apply only if the suit is one 
coming within the purview of the Act. 

It is necessary first to point out that the 
special provisions of limitation in Sch. II 
have been left unaffected by the Limita- 
tion Act. Section 154, Bengal Tenancy Act, 
provides that the suits, appeals and appli- 
cations specified in Sch. IIL thereof shall 
he instituted and made within the time 
prescribed in that Schedule for them res- 
pectively; and every such suitor appeal 
instituted and application made after the 
period of limitation so provided shall be 


- dismissed, although limitation has not been 


pleaded. Section 185 which cccurs in the 
same Chapter (Ch: XIV) then enacts that 
ss. 6, 7,8 and 9 and subs. (2) of s. 29, 
Limitation Act, 1908, shall not, and subject 
to the provisions of this chapter, the re- 
maining provisions of that Act shall apply 


: to al] suits, appeals and applications speci- 


fied in Sch. IH. The effect of these pro- 
visions is that where a case falls within 
the terms of Sch. III, the special limitation 
provided therein will apply. Otherwise the 
case will be governed by the Limitation 
Act. The terms of s. 29 (2), Limitation 
Act, may also be referred to in this con- 
nection. It provides that where any special 
or. local law prescribes for any suit, appeal 
or application, a period of limitation 
different from the period prescribed there- 
for by Sch. l, Limitation Act, the provisions 
of s.3 shall apply as if such period were 
prescribed therefor in that Schedule, and 
for the purpose uf determining any. period 
of limitation prescribed for any suit, appeal 
or application by any special or local law, 
(a) the provisions contained in s. 4, es. 9 
to 18 and s.22 apply only in so far as 
and to the extent to which they are not 
expressly included by such special or local 
law: and (b) the remaining provisions of 
this Act shall not apply. 1t is clear, there- 
fore, that s. 29, Limitation Act,. expressly 
saves the provisions of any special or local 


(1) 20 C WN 872; 35 1nd. Cas. 365; A IR 1916 Cal 
883 


549 


law regarding limitation. There can be 
no doubt that the Bengal Tenancy Act is 
a special law within the meaning of the 
said section, and if a suit can, therefore, 
be brought within the provisions of this 
Act; the special limitation of Scb. III will 
apply, and not the provisions of the Limi 
tation Act. The real question, then, which 
arises for consideration in this case is 
whetLer or not the suit is one under the 
Bengal Tenancy Act. It is necessary for 
this purpose to examine the nature of the 
tenancy. The lease creating the tenancy 
is Ex.1 in the case and purports to be 
for the collection of rents from tae tenants 
on the lands which the lessee is to retain 
in consideration of his paying to the lessors 
the stipulated sum of Rs. 300 per year in- 
elusive of road, the P. W. cesses, within the 
specific kists, with interest at the rate of 
2 percent. per mensem in case of default 
of any kist. The lessee further undertakes 
to pay any additional rates or taxes that 
may beimposed by Government during 
the period of the lease. The lessee is 
empowered to bring suits for the realiza- 
tion of rents from the tenants of the lands, 
as also suits for khas possession in his 
own name as ijaradar at his own cost. It 
is in this connection that cl. 8 of the lease 
provides that the lessee will be entitled to 
execute decrees for rent against tenants 
by sale of their movables or of their 
jote-sattwa. The reference to jote-sattwa is 
ébviously to agricultural holdings, but 
this ‘must be read along with the recitals 
in other parts of the lease to see what 
kinds of land are comprised in the lease. 
The Préamble shows that the ijara was 
in respect of two different items of property, 
appertaining to two different touzts of the 
Dacca Collectorate and recorded under two 
different Khatian numbers in the settlement 
proceedings. One is described as record- 
ed Khatian No. 1165 of Mauza No. 88, 
Kismat Char Keoar Dayemi Bandabasti 
Mahal appertaining to Pergana Char Khode- 
dadpur of Touzi No. 10182. The other is 
described as recorded in Khatian No. 606 
of Mauza No &0 Deobhog and being Kata- 
khali Teker-hat generally known as Mun- 
shir-hat. Clause 1 of the lease specifies 
the nature of the properties from which 
the lessee is authorized to collect rents, 
and in this connection uses the words 
Yami jama hak hakuk’, along with other 
words which are apposite only to collections 
from ahat or market for the sale of com- 
modities. Reading the document as a 
whole, it appears, therefore, that the lands 
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comprised in the ijara were partly agricul- 
tural and partly non-agricultural, the 
agricultural lands being within Kismat 
Char Keoar of Khatian No. 1165, the lands 
in the cther Mouza under Khatian No. 606 
being non-agricultural. That this is so is 
borne out by the evidence of the defen- 
dant himself who stated in cross-exami- 
nation that there was no cultivating land 
in Munshir-hat. So far as to the nature 
of the lands comprised in the lease. So 
far as the purpose of the lease id concern- 
ed, it follows that purporting as it does 
to be one for collection of rents from 
tenants, the lease can be regarded as 
agricultural, if at all, only as regards the 
agricultural lands and ntt as regards the 
lands in Munshir-hat which were used as 
and for a market. 

The point to consider is as to whether 
in these circumstances the lease may be 
said to come ‘within the Bengal Tenancy 
Act. It may be conceded that tke mere 
fact of the lease being one for collection 
of rents would not necessarily show that 
it cannot come within that Act. For, it ` 
will be observed that by s. 8 of the Act 
a tenure-holder within the meaning of 
the Act is defined to include a person who 
acquires only a right to hold land for the 
purpose of collecting rents. It was, how- 
ever, held by Banerjee, J. in Umrao Bibi 
v. Mahomedi Rojabi (2) that in order that 
a. person may be tenure-holder within the 
meaning of the Bengal Tenancy Act, it 
must be proved that the land was let 
out as a holding for agricultural (or horti- 
cultural) purposes. As was pointed out by 
the learned Judge, this is indeed made 
sufficiently clear by the provisions of s. 7 
of the Act among others. 

In my opinion the true test to deter- 
mine whether a lease for collection of rents 
does or does not come within the Bengal 
Tenancy Act is not whether the lands 
comprised in it areor are not agricultural 
lunds, but whether cr not the letting was 
for agricultural purposes. Where the lands 
are not agricultural, there can obviously 
be no question of the lease being for 
an agricultural purpose, but where, the 
lands comprised in a lease are agricultural, 
all that can be saidis thata presumption 
may arise that the purpose is also agri- 
cultural, but this will not necessarily be 
so. To establish an agricultural purpose, 
apart from the agricultural characler of 
the lands, the terms of the letting will 
have to be seen. Where, as here, the 

(2) 270 205; 40 WN 76. 
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letting is merely for collection of rents, 
and there is no question of the lessee 
being required cr expected to bring any 
land under cultivation either himself or 
by members of his family or by servants 
or labourers, or by establishing tenants 
on the lands, the mere fact that the land 
is agricultural or that there are cultivating 
tenants on it would not make the lease 
one for an agricultural purpose. 

This view in my opinion is fortified by 
the decision. of the Judicial Committee, 
approving and affirming the judgment of 
this Court, in Satya Niranjan Chakravarty 
v. Suraju Bala Devi (3). It was held in 
this case that the lease in question there 
was not alease for agricultural purpose 
and, therefore, not excepted from the opera- 
tion of the Transfer of Property Act by 
s. 117 of that Act. Their Lordships said : 

“This was the creation of a tenancy for the pur- 
pose of realization of rent from cultivating ten- 
ants, and, therefore, the provigions of the Transfer 
of Property Act apply to it,” 


This is clear authority to show that even 
though there are cultivating tenants on 
the land, this will not necessarily make 
the lease a lease for an agricultural pur- 
pose : in other words, it is not the nature 
of the land but the purpose of the letting 
which will determine the character of the 
tenancy and determine whether the Trars- 
fer of Property Act or tae Bengal Tenancy 
Act will apply. 

In the present case, as already stated, 
the lands are only partly agricultural. 
The exact proportion of agricultural to 
non-agricultural lands is not clear : there 
is, however, evidence that the non-agricul- 
tural portion comprised in the hat was 
let in ijara for a subsequent period of 
four years at an annual rental of Rs. 160 
while the total annual rent reserved by the 
ijara lease in suit, fcr the entire lands 
of the tenancy, was Rs. 300. This shows 
that the non-agricultural lands formed no 
inconsiderable part of the tenancy, and 
this would certainly weaken the presump- 
tion of the lease being one for an agricul- 
tural purpose. 

Much reliance was placed cn behalf of 
the respordent on the case in Rash Behari 
Lal v. Tiluck Dhari Lal (4) which was a 
decision of Fletcher and Richardson, JJ. 
It was argued on the authority of this 
case that evenif the lease be held not to 


(3) 33 0 W N 865; 127 Ind. Cas. 749; AIR 1930 
2 | 13; 31 L W 118; Ind. Rul, (1930) P © 365 

(4) 20 O W N 485; 29 Ind. Cas. 797; A IR 1916 Cal 
609; 23 O L J 111. 
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be for agricultural purposes, the suit would 
still be governed by the Bengal Tenancy 
Act for the purposes of limitation, though 
by virtue of the provisions of s 117, 
Transfer of Property Act, the lease might 
be subject to this latter Act in respect 
of matters within Ch. V thereof (s> far as 
its operation was not excluded by anything 
ins. 2 of that Act). 

Now, in support of their view the learn- 
ed Judges in that case relied on the 
analogy of a putni lease, and referred to 
the decision in Burna Moyi Dassee v. 
Burna Moyi Choudhurani (5) as showing 
that a suit for rent on a putni lease 
is governed by Art.2 of Sch. IlI, Bengal 
Tenancy Act. That undoubtedly was the 
decision in this case, but it will be seen that 
this was more or less taken for granted by 
the learned Judge. The putni had been 
previously brought to sale under the provi- 
sions of Regulation VIII of 1819 but as the 
sum realized by the sale was not sufficient 
to satisfy the claim, a suit was afterwards 
instituted to recover the balance of the 
putni rent. The question which arose was 
stated to be whether the period of 
limitation ran continuously from the last 
day of the Bengali year in which the 
arrear fell due, or whether the time dur- 
ing which the proceedings before the 
Collector under the Putni Regulations 
were pending could be deducted. In hold- 
ing that no deduction could be claimed, 
their Lordships stated that the case was 
governed by the provisions of the Bengal 
‘Tenancy Act, s. 184 and Art. 2(b), Sch. III, 
to that Act, and dismissed the- suit 
acccrdingly as barred by limitation. No 
reason was given as to why’ the special 
limitation under the Bengal Tenancy 
Act would apply, whether because the 
putni lease wes a lease for an agricul- 
tural purpose, or merely because the 
lands comprised in the putni were agricul- 
tural. The point was neither raised nor 
considered : it was in fact assumed that 
Sch. IU of that Act would apply, and the 
only question as already stated was 
whether the plaintiff was entitled to deduc- 
tion ofva certain period. 

There have been other decisions since in 
which it has been held that suit for recovery 
of putni rent come within the Bengal 
Tenancy Act and are governed by Sch. [II 
thereof: see for instance, Basant Kumar 
Bose v. Khulna Loan Co. (6) and Wazed 

(5) 23 C 191 


(6) 23. C LJ 1; 26 Ind. Cag.197; A IR 1915 Cal, 24; 
190 W N 1001. 
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Ali Khan v. Brojendra Kumar (7), but 
these cases again hardly’ throw any light 
on the point in controversy as none of 
them deal with the question as to what 
determines the applicability of the Bengal 
Tenency Act to putni leases or to suits 
for putni rent. In the first’ cf these cases, 
an objection was raised for the first time 
in second appeal that the putni in suit 
was not subject to the operation of the 
Bengal Tenancy Act‘on the ground that 
there was no evidence to show that the 
putni had been granted for’ realization 
of rents from agricultural tenants, and 
. the objection was sought to be rested 
on the authority in Promotho Nath Mitter 
v. Kali Prasanna Chowdhury (8) and 
Umrao Bibi v Mahomedi Rojabi (2), but 
it was ruled that the point could not 
-be raised at that stage, as it involved 
the determination of a question of fact, 
and the case was. decided on the assumption 
on which it had proceeded in the Court 
bélow that it was governed by the provisions 
of the Bengal Tenancy Act, In the other 
case, Wazed Ali Khan v. Brojendra Kumar 
(1), the proposition was merely accepted 
as settled on the authority of earlier deci- 
sions. 

In my opinion neither the decision in 
Burno Moyi's case (5), which was relied 
on by Fletcher and: Richardson, JJ., nor 


any. of the other cases which have held that - 


“the provisions . of Sch. III, Bengal Tenancy 
Act, apply to suits for recovery of putni rent, 
support the conclusion which is sought to 

“be drawn in Rash Behari Lal v. Tiluk 
Dhari Lal (4), that these provisions will apply 

-in.the case of a lease for collection of rents 

“where itis merely shown that the lease relates 
to agricultural lands or that the rents are to be 
collected from-agricultural tenants and not 
that the purpose of the lease is agricultural. 
In -point of fact, it will be seen that the 
lease in Rash Behari's case (4), was held to be 
one for an agricultural purpose, and in that 
view, the observations in that case on which 
the respondent relies in the present appeal 
were mere obiter dicta. i 

The better view, accordingly, as I have in- 
dicated above,is to hold that the Bengal 
Tenancy Act applies only toa lease for an 
agricultura! purpose; and not to a lease which 
is a lease of agricultural lands, but not 
for an agricultural purpose. This will avoid 
the necessity of holding that a lease, not 
being for an agricultural purpose, will be 


7) 36 C W N 833; 141 Ind. Oas. 716; A IR 1933 Cal. 


aos Ind, Rul. (1933) Oal. 173. 
(8) 28 O 744. 
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subject to the provisions of Chap. V, Transfer 
of Property Act for certain purposes, but 
that for the purposes of limitation it 
will be governed by the provisions of the 
Bengal Tenancy Act. Neither authority 
nor principle requires the acceptance, of 
such an anomalous position, and if and 
in so far asthe decision in Rash Behari 
Lat v. Tiluck Dhari Lal (4), involves or 
lands support to such view, I respectfully 
differ. In any case that decision can be 
of no assistance to the respondent in the 
present appeal, for here admittedly nearly 
half the lands comprised in the lease 
are non-agricultural. . 

The conclusion, therefore, | come to is that 
the lease in this case is nct subject to the 
operation of the Bengal Tenancy Act, and 
the speciil rule of limitation prescribed by 
that Act will accordingly not apply. The 
lease being in writing and registered, the 
limitation applicahie will be that under Art. 
116, Limitation Act Tricomdas Cooverji 
Bhoja v. Gopi Nath Jiu Thakur (9), where it 
was held that a suit for rent on a register- 
ed lease is a suit “for compensation for. 
breach of a contract in writing registered” 
within the meaning of Art. 116. 

Referring to this decision of the Privy 
Council, it may ke pointed out that Art. 116, 
Limitation Act, specifically provides for suits 
“for arrears of rent”, and it is held that 
where there is no registered lease,. this 
Article will apply, and not Art. 115 which 
speaks of suits “for compensation for the 
breach of any contract, express or implied, 
not in writing registered and not herein 
specially provided for”. Where, however, 
there is a lease in writing and registered, 
their Lordships hold that Art. 116 will 
apply, and not Art. 110, notwithstanding: 
the fact that Art. 116 uses exacily the same: 
terms, “compensation for the breach of 
a contract” as in Art. 115. ‘This is because 
of the omission in Art. 116 of the words which 
occur in Art. 115, “and not herein specially 
provided for’. In other words, the- 
effect of this decision is that Art. 110 will 
affect Art. 115 but uot Art. 116; in other 
words, Art. 115 will apply where there is 
no special provision (such as Art. 110),. 
but Art. 116 will apply whether there is 
special provision or not. Their Lordships: 
came to this decision mainly because of 
a long and uniform course of judicial 
interpretation of the corresponding Articles 


(9) 44 IA 65; 39 Ind. Cas, 156; A I R 1916 PC 189; 


44.0 759;1P L J 262; 154 LJ 217; 25 O L d 279; 
32 M L J 357; 21 M.L T 262; 210 W N 577; (1917) M 
W N 363; 5 LW 654; 19 Bom. L R 450 (P O), 


1938 
in the previous Limitation Acts. The 
position, therefore, is that where there is a 
lease in writing and registered a suit, for 
rent baséd on such a lease will be governed 
by Art. 116, and not by any special pro- 
vision that may exist in terms for suits 
for arrears of rent; but that where ihere 
is no registered lease, the suit will be 
treated as a suit for rent coming within 
ne special provision, and not under Art. 


Applying the line of reasoning accepted by 
the Judicial Committee in the interpretation 
of the relevant Articles, it may be well 
doubted evhy, if Art. 110 does not affect 
Art. 116 of Limitation Act, Art. 116 
will be at all affected by the special 
provision of Art. 2 of Sch. III, Bengal Tenancy 
Act. By virtue of ss. 184 and 15, Bengal 
Tenancy Act, Art. 2 of Sch. III of this Act 
may be said to take the place of Art. 110 
of Limitation Act, and Art. 116 of Limita- 
tion Act, may be deemed to be incorporat- 
ed in the Bengal Tenancy Act. If Art. 
310 is then superseded by Art. 116, Limita- 
tion Act, there seems to be no valid reason 
why Art. 116 should not similarly supersede 
Art. 2 of Sch. III, Bengal Tenancy Act. It 
should fojlow, therefore, that even where 
a lease is a lease admittedly coming within 
the purview of the Bengal Tenancy Act, 
if the lease is in writing and registered, 
the limitation applicable to a suit for rent 
on the basis of such lease will be that under 
Art. 116, Limitation Act, and not Art. 2 
of Sch. If, Bengal Tenancy Act. This would 
no doubt be contrary to the decision of 
the Full Bench of this Court in Mackenzie 
v. Haji Syed Mahomed (10), which held 
that suits for rent, founded on registered 
contracts in respect of lands subject to 
the provisions of the Bengai Tenancy Act, 
are governed by the limitation provided 
in that Act. It is, in my opinion, a point 
for consideration how far the Full Bench 
case can be reconciled with ths decision 
of the Privy Council. As, however the 
learned Advocate for the appellant in this 
case did not raise the point, and as ib is 
possible to rest the decision uf the appeal 
on the other and surer ground that tne 
lease does not-come under the Bengal 
Tenancy Act at all, it 1s not necessary 
to consider the matter further or express 
any final opinion on it. 

The result is that the judgment and decree 
of the learned Subordinate Judge must be, 
and.are hereby set: aside, and the suit 
remanded to the Court of trst instance 

(10) 19 C1(F B). 
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tə be tried on the merits. Costs of all 
Courts including the costs of this hearing 
will abide the result. 

Henderson, J.—I agree. I only desire to 
say a few words with regard to the con- 
tention made on behalf of the respondents 
that even though this lease is governed 
by the Transfer of Property Act, the special 
limitation provided by the Bengal Tenancy 
Act will still apply. In my opinion, the 
special law of limitation only applies to 
tenancies governed by the Act itself. The 
contention made on behalf of the respon- 
dent derives some support, not from the 
decision itself, but from certain observa 
tions made by Richardson, J. in Rash 
Behari Lal v. Tiluck Dhari Lal (4). If 
that learned Judge intended to lay down 
that, although the tenancy with wnich he 
was dealing was governed by the Transfer 
of Property Act, the special law of limita- 
tion still applies, I must respectfully express 
my dissent from such a conclusion. J'here 
is no authority for such a proposition in 
Burna Moyi Dassi v. Burna Moyi Chow- 
dhurani (9), on which the learned Judge 
appears to rely. In thal case it was 
apparently not disputod that the tenancy 
was governed by the Bengal Tenancy 
Act. The only point of controversy between 
tne parties was the extract time when the 
limitation began to run. As at present 
advised, I do not wish to express any opinion 
on the question whether the decision of 
the Full Bench of this Oourt to which my 
learned brother has referred requires re-con- 
sideration. 


_D Suit remanded. 


BOMBAY HIGH COURT 
First Civil Appeal No. 119 of 1936 
July 28, 1937 
Beaumont, C. J. AND SEN, J. 
ELLUERMAN'S CITY ann HALL LINES 
‘ —APPELLANTS 
versus 
ASIS THOMAS—RESPONDENT 
Workmen's Compensation Act (VIII of 1923), 3. 2 
(1) in), Sch. II (v1i)—Carpenter on darkly wages to 
repair boxes unloaded from ship, if a workman— 
S. (1) (a), scope of. 

The reference to employment on monthly wages 
in s. 2(1;, sub-cl. (n), Workmen’s Compensation Act, 
means employment at wages which do not exceea 
an average of Rs, 300 a month. It seems quite im- 
possible, reading this Act as a whole, to say that it 
was limited to workmen who are employed by the 
month so that it would not include workmen emplvy- 
ed by the day or by the week or by the year. 

Aclerk who prepares a bill of lading relating to 
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goods cannot be said to be handling the goods 
within the meaning of Sch. Ilofthe Act. But 
no man who is employed to repair cases containing 
goods or to unload and re-pack goods is employed in 


the handling of goods, and is, therefore, “workman” 
within the meaning of the Act. 


F.O. A. from the decision of the Commis- 
sioner for Workmen's Compensation, Bombay, 
in Application No. 610-B-44 of 1935. 

Mr. G. C.0’Gorman, for the Appellants. 

Messrs. S. C. Joshi and B, G. Modak, 
for the Respondent. 

Beaumont, C. J.—This is an appeal 
against a decision of the Commissioner for 
Workmen's Compensation making an award 
of Rs. 1,200 in favour of the representative 
of the workman. The facts found are that 
the alleged workman was employed by 
Killick Nixon & Co. as a carpenter, and 
his work wasto attend at the sheds in the 

‘Alexandra Dock when cargoes were being 
unloaded from steamers and to repair broken 
boxes. The Commissioner has found that 
the deceased man was employed by Killick 
Nixon, and not by a sub-contractor, and 
that he met with death by drowning, 
and that the accident arose out of and 
in the course of his employment. Those 
are questions of fact which are not under 
appeal. But two puints of law are taken 
in appeal. First of all it is said that 
the deceased man was not employed at 
monthly wages. He was, jn fact, paid 
Re. 1-8-0 a day, and it is not suggested 
that he was employed by themonth. Now 
the definition of “workman” in s. 2 (1), 
cl. (n), Workmen’s Compensation Act (VIL 
of 1923), is this: 

“ ‘Workman’ means any person (other than a person 
whose employment is of a casual nature and 
who employed otherwise than for the purposes of 
the employer's trade or business) who is...(éi) 
employed on monthly wages not exceeding three 


hundred rupees, in any such capacity as is specifi- 
ed in Sch. II.” 


Bo that a workman appears to include 
a person whose employment is of a 
casual nature, and is also in connection 
with the employer's trade or business, 
though obviously such a person is not 
likely to be employed by the month. 
Then s. 5 describes how wages are to be 
calculated. it is said that this workman 
was not employed on monthly wages, but 
in my opinion the reterence to employ- 
ment on monthly wages in s. 2(1), sub- 
cl. (n) means employment at wages 
which do not exceed an average of Rs. 300 
a month. It seems to me quite impossible, 
reading this Act as a whole, to say that it 
was limited to workmen who are employ- 
ed by the month so that it would not 
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include workmen employed by the day 
or by the week or by the year. If that 
were the meaning of ihe Act, every employer 
could get out of it by employing his work- 
men otherwise than by the month. I feel 
no doubt whatever that the meaning of 
the expression ‘monthly wages not exceed- 
ing three hundred rupees’ means wages 
which do not exceed on an average of 
Rs. 300-a month. That construction is 
supported by e. 5, although, no doubt it 
would be possible, as Mr. O’Gorman says, 
to give effect to that section by holding 
that it is limited to cases in which the 
accident occurs during the first month. 
Then the second point taken is that this 
workman does not come within Sch. II 
of the Act.. The clause under which ,it 
is suggested that he comes is cl. (vit) of 
Sch. LL as amended, which reads as 


follows : 

“The following pesons are workmen within 
the meaning ofs. ¥ (1) (n) and subject to the provisions 
of that section, that is to say, any person who is 
employed for the purpose of loading, unloading, 
tuelling, constiucting, repairing, demolishing, clean- 
ing or painting any ship of which he is not the 
muster or a member of the crew, or in the hand- 
ling or transport within the limits of any port 
subject to the Indian Ports Act, 1908, of goods which 
have been discharged from or are to beloaded into 
any vessel,” 


Now the question ig ‘whether a man 
employed to mend boxes which have been un- 
loaded from a ship within the limits of 
a port subject tothe Indian Ports Act can be 
said to be employed in the handling or trans- 
port of goods. The, words ‘handling’ and 
“transport” being connected in the schedule 
by the disjunctive ‘or’ must, I think, be 
held to have distinct meanings. If the 
word “handling” be limited to handling 
in the provess or transport, as Mr. O'Gorman 
contends that it snould be, then one 
gives: no meaning at all to the word “handl- 
ing”, because “transport” would cover 
handling in the process of transport. There- 
fore one must give to the word some wider 
meaning than handling in the process of 
transport. Tne word in its natural and 
literal meaning” denotes physical contract 
with goods by means of the hands, that 
is the employment must require the work- 
man to use his hands upon the gooda, and 
certainly a carpenter repairing boxes in 
waich goods are packed is using his hands 
in connection with the goods. { am not 
prepared to accept the view indicated by 
the learned Commissioner that handling may 
be used in the schedule in the figurative 
sense in which it is sometimes employed 
in such an expression as handlingi a 
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business. In my view, a clerk who prepares 
a bill of lading relating to goods cannot 
be said to be handling the goods within 
the meaning of Sch. II. Buta man who is 
employed to repair cases containing goods 
or to unload and re-pack goods seems to 
me to be employed in the handling of goods, 
Mr. O’Gorman has argued that the section 
is really intended to protect coolies whose 
employment in loading and unloading ships 
involves a certain amount of risk. I have 
no doubt that the risk of accident to a 
cooly engaged in loading or unloading a 
ship is considerably greater than the risk 
of accidegt to a carpenter whois employed 
in the godown to repair a box. But we 
are not concerned with whether the chances 
of an accident are great or small. As 
found on the facts, an accident in this 
case occurred to the carpenter, and if he 
falls within the definition of a ‘workman’, 
he is entitled to compensation. In my 
opinion, he was employed in handling goods 
within the limits of the port, and that 
being so, the finding of the learned Com- 
missioner was right. ‘I'he appeal, therefore, 
must be dismissed with costs. 
Sen, J.—I agree. 
D. Appeal dismissed. 


NAGPUR HIGH COURT 
Civil Revision Application No. 330-B 
of 1935 
February 9, 1937 
GRUER, J. 
RAMBALLABH JASRAJ MARWADI 
—PLaINTIFF—APPLICANT 
~ versus 
Muzssrs. DHARAMSI SETHA & Co. 
—DEFENDANTS—OPPOSITE PARTY 

Civil Proeedure Code (Act V of 1903), O. VIII, 

r. 10, O. IX, r.13—Dismissal of application in 
default of parties—Ex parte order not bused on 
merits—A ppellate Court, if can go into the questton— 
Refusal to take oral statement—Adjournment for 
filing written statement refused and Court pro- 
ceeding ex parte—Order, held injudicious. 

Although where the lirst Uourt has refused the 
application on the merits, the Appellate Court is 
precluded from discussing the propriety of the ex 
parte order itself, where the application was dismiss- 
ed in default of parties and there was no finding on 
the merits, it is competent fur the Appellate Court to 
go into the question. i 

- Where a suit proceeded inter partes up to a certain 
point and then went on and was completed ex parte, 
an oral statement was offered by the defendant's 
Pleader but was refused, further adjournment for 
filing a writtenstatement was also refused, and the 
Court proceeded ex parte, under O. VIII, r.10, Civil 
Procedure Uode : E 

Held, that as the case required full exposition of 
the views of both sides before a satisfactory conclu- 
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sion could be arrived at, and the defendant could 


have been penalised by costs, the order was an in- 
judicious one, 


App. for revision of the decree of the 
Court of the Fourth Additional District 
Jadge, Akola, dated August 24, 1935, in 
Tr. Appeal No. 45-B of 1935, reversing the 
decree of the First Sub-Judge, Second 
Olass, Akola, in Civil Suit No. 211 of 1932, 
dated November 8, 1933. 

Messrs. å. V. Khare and W. B. Pendhar- 
kar, for the Applicant, 

Mr. M. D. Khandekar, for the non-Ap- 
plicantg. 

Order.—The plaintiff-applicant brought 
this suit for a declaration that an award 
obtained against him by defendant No. 1 
non-applicant in the High Court of Bom- 
bay was void and for an injunction res- 
training the defendant from proceeding in 
execution against plaintiff's property. The 
suit proceeded for over a year, certain pre- 
liminary issues being framed and decided. 
Tnen further statements were called for, 
and there was some talk of compromise. 
On October 16, 1933, the following order is 
recorded on the order-sheet;: 

“Plaintiff by Mr. R. B. Oka, Defendant No. 1 by 
Mr. 8. A. Sohoni. Defendant No. 2 already ex parte’ 
Mr. Sohoni saysthat his client not having come, 
he isnot ready with his written statement. He, 
however, offers to make an oral statement. De- 
fendant No,1 was given time for many hearings for 
filing written statement but he has not done so. I, 
therefore, refuse to grant any further adjournment, 
As written statement is not filed I proceed ex 
parte against the defendant No. 1 at2-LOP. m, 
For ex parte evidence. Plaintiff's Pleader agrees to 
produce his evidence,” 


Tnereafter, plaintiff alone went into the 
Wwitness-box and judgment was delivered 
in his favour. The appeal of defendant 
No. 1 succeeded in the Court of the Fourth 
Additional District Judge, Akola, who, 
holding that the lower Court was wrong in 
these circumstances in proceeding ex parte 
against defendant No.1, set aside the dec- 
ree and remanded the case unders. 151, 
Civil Procedure Code, for a fresh decision. 
Plaintiff now comes up in revision and on 
his behalf, it is argued that, inasmuch as 
an application for setting aside the ex parte 
decree was made t) the lower Court under 
O. IX, r. 13, and that was rejected, appeal 
lay only on the merits, and the Court's 
action ın proceeding ex parte could not be 
again questioned. {t is also urged that, 
in any case, the trial Court was perfectly 
right ın proceeding ez parte and the lower 
Appellate Court should not have interfer- 
ed. 

As above noted, the suit is one which 
proceeded inter partes up to a certain point 
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and then went on and was completed ex 
parte. The action which the Judge took on 
October 16, 1933, would appear to fall under 
O. VHI, r. 10, Civil Procedure Code, which 
runs as follows: 

“Where any party from whom a written state- 
ment is so required, fails to present the same within 
the time fixed bythe Couri, the Court may pro- 
nounce judgment against him or make such order 
in relation to the suit as itthinks fit.” 

An oral statement was offered, but was 
refused. Further adjournment for filing a 
written statement was also refused, and 
the Court proceeded ex parte such was the 
order made under this rule. The power 
of the Appellate Court in such cases to 
consider the propriety of passing an ex 
parte order is amatter which has given 
rise to a conflict of decisions as noted by 
Mulla in his Civil Procedure Code (page 
596, 10th edition). It appears that the 
weight of authority is in favour of the 
view that the Appellate Court has such 
powers.. The dissentients from that view 
are limited to the High Courts of Allah- 
abad and Rangoon and the Chief Court of 
Oudh: see also Chitaley and Rao’s Oode of 
Oivil Procedure, Volume 1, page 712. No 
doubt it has been held that, where the first 
Court has refused tne application on tue 
merits, the Appellate Court is precluded 
from -discussing the propriety of the ex 
parte order itself: Causanel V. Souren (1). 
In the present case, however, the applica- 
tion was dismissed in default of parties, 
and there was no finding on the merits. I 
hold then that it was competent for the 
lower Appellate Court to gointo the ques- 
tion. f 

The matter was one which could give 
rise to reasonable differences of opinion. 
On the one hand the trial Court was 
legally entitled to call fora written state- 
ment and the party's learned Counsel was 
not entitled to insist that an oral statement 
should be taken insubstitution. Ido not 
agree that O. X, r. 2, can be used to enable 
Ocunsel to evade a clear direction of the 
Courtin this manner. Onthe other hand 
the case was certainly one which required 
full exposition of the views of both sides 
before 4 satisfactory conclusion could be 
arrived at, and as the defendant No. 1 could 
have been penalised by costs, I agree with 
the lower Appellate Court that toe order 
was an injudicious one. The main object 
of an orderin revision is to prevent in- 
justice being done, and Í see no injustice 
in the remand order except that defendant 
No. 1 has not been put on terms, as he 
` (1) 23 M 260, 
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ought to have been. I, therefore, refuse 
to interfere except that I direct that the 
defendant No. 1 do pay to plaintiff a sum 
of Rs. 50 irrespective of the result of the 
suit and that the re-trial be not proceeded 
with until this is done. Costs of the lower 
Court will abide the result, but costsin the 
Appellate Court and here will be burne as 
incurred. Pleader’sfee Rs. 25. As the 
remand was under s 151, the issuing of a 
refund certificate to the appellant was 
wrong, and that order is cancelled. He 
should be required to re-pay the courtefee if 
it has been recovered by him. 

N. Case remanded. 


MADRAS HIGH COURT 
Civil Appeal No. 269 of 1931 
April 9, 1937 
VARADACHARIAR AND Panprane Row, JJ. 
KATTA VENKATAYYaAGARL 
SRINIVASAYYA— APPELLANT 
VeETSUS 
GOWRA LAKSHMAYYA AND OTHERS— 
— RESPONDENTS. 

Malicious Prosecuiton—Attachment of property of 
person not party—Liabtlity of person attaching 
—Malice and want of reasonable cure, necessity of — 
Action ıs based on trespass—Civil Procedure Code 
(Act V of 1905), 0. AVI, rr. 10, 13—Scope and purpose 
—Person uitaching property of wrong person, if 
can be penalized, 

The fact that the attachment was ordered by the 
Oourt or was effected by an officer of the Court, 
is oot sufficient to exclude the liability of the 
person asking for atichment and no finding of 
malice or want of reasonable care is necessary in 
a case where the property of a person who is not 
a party tothe suit is wrungly attached. In such 
cases the action is really one founded on trespass 
and not on special damage. Kishori Mohan Roy v. 
Harsukh Das (ij, relied on Ramanathan Chetty v. 
Meera Sarwo Martkar (2) and Soobjau Beebee v. Shaik 
Shureentoollah (3) referied to. 

The main purpose of proceedings under O. XVI, r. 10, 
Civil Procedure Code, 18 to vindicate the authority 
of the Court thougn incidentally the particular 
party who is anxious to secure the presence of a . 
witness may also benefit, if as a result of the 
proclamation or attachment, the witness should 
ultimately appear. Ji the witness does: not appear, 
the property attached is sold only for-the purpose 
of realising the fine and not for the purpose of 
paying any money to the party who required his 
attendance. ‘the Courts will not be justified in 
placing a person who asks the Vourt to take pro- 
ceedings under U. XVI, r. 10, Uivil Procedure 
Uode, on the same footing as a decree-holder who 
Moves the Court to attach certain properties as the 
properties of his judgment-debtor, Primarily the 
proceeding to enforce the attendance of a witness 
isthe act of the Court and it is only by way of 
indicating the method of procedure that r. 13 in 
that Order enacts thet, as far as they are, appli- 
cable, the, provisions relating to the attachment of 


ay oe an 
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property of a judgment-debtor shall apply to conclusion that the 
attachment and sale under this Order. This does 


not warrant the view that for all purposes the 
legal consequence must be the same. Therefore where 
property of a wrong person is attached oa an 
application of a person moving the Court under 
O. XVI, r. 10, for the failure of his witness to 
attend, such person cannot be penalized. 


C. A. against the decree of the District 
Court, Anantapur, in O. S. No. 17 of 1930, 

Mr. B. Somayya, for the Appellant. 

Mr. K. Krishnaswamy Iyengar, for the 
Respondents: 

Varadacharlar, J.—This appeal arises 


‘out of a suit for damages for wrongful 


attachment, of the plaintiffs’ properties 
Plaintiff No. lis the father and plaintiffs 
Ncs. 2 and3 are his sons. Plaintiff No. 3 
has a son, Sriramayya. who was summoned 
as a witness in a suit instituted by the 
defendant against certain third parties. 
He did not appear and the present defen- 
dant azcordingly applied to the Court to 
take proceedings under O. XVI, r. 10, 
Civil Procedure Code. In the attachment 
thus issued, four items of property were 
attached, as though they were the property 
of Sriramayya. Admittedly, Sriramayya 
would not, in any event, be entitled to the 
full interest in those properties, because, 
even on the footing of the plaintiffs and 
Sriramayrya being undivided, Sriramavya 
would be entitled only to a sixth share. 
There can be little doubt that, whoever 
may be responsible for it, the warrant of 


-attachment was wrongly drafted in not 


limiting the attachment to the sixth share of 
Sriramayya in the properties. 

The plaintiffs, however, contend that 
before the date of that attachment there 
had been a division between the three 
plaintiffs under an unregistered partition 
deed Ex. C and that as between plaintiff 
No. 3 and Sriramayya. Sriramayya, had 
relinquished his interest in the family 
property by a registered deed of relinquish- 
ment (Ex. A} in 1927. It also appears 
that in the Municipal Registry these pro- 
perties no longer remained joint in the 
names of the plaintiffs but that specific 
items had been registered in the names of 
the three plaintiffs, in pursuance of the 
partition “Hx. ©: According tothe plain- 
tiffs, therefore, Sriramayya had no interest 
at all in these properties. The plaintiffs 
further complain that the defendant acted 
maliciously and without reasonable care 
in getting the properties attached when 
Sriramayya had no interest whatever 
therein. 

“The learned District Judge came to the 


ma 
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defendant could not 
be said to have acted maliciously but that 
he must have been reckless or at any rate 
did not know or realize that the plaintifis 
family had become divided. He refused 
to accede to the defendant's contention 
that the partition arrangement in the 
plaintifs’ family was not true or opera- 
tive. Though Ex. O was unregistered, he 
was of opinion that it could be received in 
evidence to prove a division of status ; and 
in view of Ex. A, which was a registered 
document, and of the entries in the 
Municipal books, he held that the plaintiff's 
story of partition and release by Sriramayya 
of his interest in tbe family properties 
must be true. He also rejected the de- 
fendant's contention that he could not be 
held liable in damages because the 
attachment was made under the orders of 
the Court. Relying on the principle 
recogaized in Kissori Mohan Roy v. 
Harsukh Das (1), he awarded Rs. 100 each 
to the three plaintiffs by way of damages. 
Against this decree the defendant has 
appealed. Plaintiff No. 3 has | filed a 
memorandum of objections, claiming that 
a larger sum should have been awarded. 

We donot see any sufficient reason for 
differing from the view of the lower Court 
that the defendant has not been shown to 
have acted maliciously. We do not’ think 
it necessary, for the purpose of this case, 
to canvass the correctness of the finding 
ofthe lower Court as to the truth of the 
partition in the plaintiffs’ family or as to 
the reality or operativeness of Ex. A. We 
propose to deal with the case on the assump- 
tion that Sriramayya had no interest in 
the properties attached. We agree with 
the learned District Judge that the fact 
that the attachment was ordered by the 
Court or was effected by an officer of the 
Court is not sufficient to exclude the liability 
of the defendant and according to the 
principle laid down in Kissort Mohan Roy 
v. Harsukr Das (1), no finding of malice 
or want of reasonable care is necessary in 
a case where the property of a person who 
is not a party to the suit is wrongly attach- 
ed. In such eases the action is really one 
founded on trespasss and not on special 
damage. 

The observations in Ramanathan Chetty 
v. Meera Saibo Marikar (2) must be read 
in the light of the decision in Kissori 


1) 17 Cal. 436; 17 I A 17; 5 Sar. 472(P ©). 

& 61 M L 3330; 139 Ind. Oas, 310; A I R 1931 P O 
28; SO W N 325; Ind. Rul. (1931) PO 54; BLW 
13; (1931) A L J 541 (P 0.) 
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Mohan Roy v. Harsukh Das (1) and the 
reference to ‘judicial sanction’ limited to 
cases where the Court has addressed itself 
to the question whether particular properties 
were liable to attachment or not: see 
Soobjan Beebee v. Shaik Shureentoollah (3). 
Mr. Somayya, bowever, contended that in 
allthe reported cases where damages for 
wrongful attachment have been awarded 
on the footing of trespass, the complaint 
had been mede with reference to the attach- 
ment of movable property which was taken 
away from the custody of the real owner 
in Consequence of the attachment. He 
argued that such deprivation of goods must 
. necessarily have caused damage in that 
class of cases, but that in the case of 
attachment of immovable property, there 
can be nothing similar to it. Under the 
law, the attachment of immovable property 
merely operates asa prohibition of aliena- 
tion by the person against whom the order 
is made and who is supposed to be its 
owner ; there is nothing in the attachment 
to fetter the rights of the real owner, if he 
is not the defendant or party sought to be 
. proceeded against. At best, there might 
be a cloud cast upon his title, which must 
be remedied by proceedings under O. XXI, 
r. 58, Civil Procedure Oode, but it cannot 
be said that an attachment of immovable 
property involves anything in the nature 
of trespass or necessarily causes damage to 
the real owner. 

It cannot be denied that there is some 
force in this distinction insisted on by Mr. 
Somayya. Mr. Krishnaswami Ayyangar, 
the learned Counsel for the respondents, 
sought to answer this distinction by point- 
ing out that even in the case of attach- 
ment of immovable property, the amin has 
necessarily to go upon the property to 
affix the notice of attachment thereon as 
required by law and that this would 
amount to a trespass. He invited our 
attention to the very wide definition of the 
term ‘trespass’ in the authorities, and 
contended that if trespass in law is est- 
ablished, the presence or absence of damage 
is immaterial. We do not propose to 
express any final opinion upon the main- 
tainability or otherwise of this distinction, 
where an attachment takes place at ihe 
instance of a decree-holder or upon the 
question whether if all that the real owner 
can complain of consisted in the entry of 
the amin on the property to affix the notice, 
the principle of de minimis non curat lex 
will avail the defendant to save him from 

(3) 2 WR 329; 3 Beng, LRAO 413, 


KATTA VANKATAYYAGARI V. GOWRA LAKSHMAYYA (MADR.) 


17310 


liability for damages. In the present cases 
the proceedings twere not taken at the 
instance of a decree-holder who may 
ordinarily be regarded as the person setting 
the Court in motion to attach the pro- 
perties of his judgment-debtor and, there- 
fore, rightly to be held responsible for 
pcinting out to the Court Officer the pro- 
perties of bis judgment: debtor. 

As alredy stated, the proceedings in 
this case were taken under O. AVI, TI. 10, 
Oivil Procedure Code. The main purpose 
of these proceedings is to vindicate the 
authority of the Court, though incidentally 
the particular party who is gnxious to 
secure the presence of a witness may also 
benefit, if asa result of the proclamation 
or attachment, the witness should ultimate- 
ly appear. Ifthe witness does not appear, 
the property attached is sold only for the 
purpose of realising the fine and not for 
the purpose of paying any money to the 
party who required his attendance. In 
view of his being the object of the pro- 
ceeding in the present case, we do not 
feel we will be justified in placing a person 
who asks the Court to take proceedings 
under O. XVI, r. 10, Civil Procedure 
Code, on the same footing as a decree- 
holder who moves the Court to attach 
certain properties as the properties of his 
judgment debtcr. Primarily, the proceed- 
ing to enforce the attendance of a witness 
is the act of the Court, and it is only by 
way of indicating the method of procedure 
that r. 13 in that Order enacts that as far 
as they are applicable, the provisions relat- 
ing to the attachment of property of a 
judgment-debtor shall apply to attachment 
and sale under this Order. This does not 
warrant the view that for all purposes the 
legal consequence must be the same. It is 
on this narrow ground that we hold that 
there is no justification for holding the 
defendant liable in damages in the present 
case. 

A further question may arise whether, 
if damages are to be awarded on the foot- 
ing of trespass at all, anybody except 
plaintiff No. 2 would be entitled to damages 
because, even according to the plaintiffs’ 
case, the particular item on which’ accord- 
ing to the report of the amin, the notice of 
attachment was affixed, namely item No. 2 
had fallen to the share of plaintiff No. 2 
in the family partition. Mr. Krishnaswami 
Ayyangar asked us to hold that the defen- 
dant must have acted maliciously in secur- 
ing the attachment of the properties as the 
properties of Sriramayya; and in support of 
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that argument he relied upon the evidence 
to the effect that the servant who beat 
the tom-tom went about the village saying 
the properties of the Goura people—a de- 
scription which will include the plaintiffs 
and not merely Sriramayya—had been 
attached and thatthe attachment warrant 
was not restricted to Sriramayya’s share. 
The latter circumstances seem more prob- 
able due to carelessness than to malice. 
The story as to the tom-tomming, even tak- 
ing itto be true, will not warrant the in- 


ference that the defendant instructed 
the village’ servant to use those 
‘words. On the other hand, there is no 


suggestign either in the evidence of the 
plaintiffs or in the cross-examination of 
the defendant that there was any motive 
for the defendant to think of injuring the 
reputation of the plaintiffs. 

The result is that the decree of the 
Court below is set aside and the suit dis- 
missed. But there can be litlle doubt 
that the defendant had acted very care- 
lessly and that the plaintiffs had a certain 
amount of sentimental grievance. We 
accordingly direct the parties to bear 
their own ccsts both in the lower Court 
and in the appeal here. So far as the 
memorandum of objections is concerned, 
there isso little to be said in favour of it 
that we think we must dismiss it with 
costs of the defendant-respondent. 


N.-D. Desree set aside. 


ee 


CALCUTTA HIGH COURT 
Civil Appeal No. 326 of 1935 
May 19, 1937 
B. K. MUKRERJRA, J. 
TRAILAKYA NATH PAL AND cranes— 
DEFENDANTS Nos. | To 3—AppELLANTS 


Versus 
AMBIKA CHARAN DE—PLAINTIFF AND 


OTHERS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 26—Tenant 
dying without heir—Occupancy is extinguished but 
holding remains~—Such tenant, a sole raiyat—Land- 
lord enters—One of joint occupancy raiyats dying 
without heirs—Landlord can take possession and hold 
jointly with other—There is no survivorship, 

When the raiyat dies and leaves no heir behind 
him, hig other properties go by escheat to the 
Crown, and the occupancy right is extinguished 
under s 26, Bengal Tenancy Act. What is extingu- 
ished is not the holding but the occupancy right, 
and so the holding remains stripped of the occu- 
pancy right. If the sole raiyat is dead, the holding 
remains without any tenant, and the landlord con- 
sequently is entitled to re-enter. Garbhu Mahton v. 
Bibi Khudatjatunnissa (1), relied on. 

The proviso of s. 26 must be taken to have the 
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same scope and extent as the main provision itself 
upon which it is engrafted as an exception. 

Where out of two occupancy raiyats holding 
jointly, one of them dies without leaving any heir, 
the occupancy right must be deem2d to be extingu- 
ished pro tanto sofaras the share of the deceased 
tenant extends and the landlord is entitled to take 
that share and hold it jointly with the other tenant. 
Since the principle of eurvivorship does not apply 
to joint tenancy in India, the share of the deceased 
tenant cannot pass by survivorship to the other. 
Jogeswar Narain Deo v. Ram Chandra Dutt (2), 
Bahu Rani v. Rajendra Bakhsh Singh (3) and Peary 
Mohan Mondal v. Radha Mohan Hazra (4), relied on. 


C. A. from the appellate decree of the 
District Judge, Faridpur, dated September 
1, 1934. 

Mr. Gopendra Nath Das, for the Appel- 
lants. 

Mr. Jitendra Kr. Sen Gupta, for the Res- 
‘pondents. 


Judgment.—This appeal arises an inter- 
esting point of law which turns upon the 
interpretation of s. 26, Bengal Tenancy Act. 
The facts of the case are rather long and 
complicated, but the controversy in this 
appeal centres round the short point as to 
whether plaintiff No. 1 has established his 
raiyati right to a moiety share of the plots 
of land appertaining to Knatian No. 233 of 
Mouza Guba Lakhimipur. Tne Oourt of 
Appeal below has decided in his favour and 
defendants Nos 1—3 have preferred this 
second appeal. The raiyati right in respect 
of these plots of land was vested admittedly 
in one Haran Chandra Das, who held the 
game as an occupancy raiyat under two 
seta of landlords, viz., the Guhas and the 
Faridpur Loan Office. Haran died leaving 
three sons, Kunja, Kailas and Durga, and 
Kailas died later on, leaving as his only 
heir a son named Punchanan. In the 
year 1925, Kunjo and Punchanan sold their 
9-3rd share of the raiyati interest to 
one Kristo Kanta and the names of Kristo 
Kanta and Durga were recorded as tenants 
in respect of the holding in the skerista of 
Faridpur Loan Office (defendant No. 4) who 
were fractional landlords to the extent of 8 
annas share. Durga died afterwards leaving 
a widow Kusum Kamini who inherited his 
1-3rd share. In July 1928 Kristo Kanta 
died and in October following Kusum 
Kamini sold her 1-3rd interest in the 
raiyati to Bisakha Baisnavi, who is defen- 
dant No. 3 in the suit and who claimed to be 
the wife of Kristo Kanta. 

In 1932 Bisakha purported to sell the 
entire 16 annas share of the raiyati to 
defendants Nos. 1 and 2, 1-3rd of which 
was her acquisition by purchase from Kusam 
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Kamini, and the remaining 2-3rds she 
claimed as widow and heir of Kristo Kanta. 
It has been found by both the Courts 
below and is not disputed in appeal, that 
asa matter of fact Bisakha Baisnavi was 
not the wife of Kristo Kanta but was 
his mistress, and that Kristo Kanta died 
without any heir. Upon this, the Faridpur 
Loan Office treated the 2-3rds share of 
Kristo Kanta as being vested in the land- 
lords under the provision of s. 26, Bengal 
Tenancy Act. With regard to the remaining 
l-3rd share, it was abandoned by Kusum 
Kamini by transferring the same to Bisakha, 
and under these circumstances, the Faridpur 
Loan Office treating the holding as being 
in their khas possession to the extent of a 
moiety share settled that share with 
plaintiff No. lin the year 1930. The whole 
question is as to whether the Court of 
appeal below was right in holding that 
plaintiff No. 1 got a good title toa moiety 
share of the holding by virtue of the settle- 
ment granted by the Faridpur Loan Office. 
Mr. Das who appears in support of the 
appeal has contended before me that the 
Court of Appeal below was wrong in holding 
that 2-3rd share of the holding vested in the 
landlords under s. 26, Bengal Tenancy Act, 
on the death of Kristo Kanta, According 
to him, when one of the joint raiyats dies, 
the share of the deceased raiyat does not 
go to the landlord, as s. 36 contemplates 
the death of the sole raiyat or the entire 
body of raiyats, and this share passes by 
survivorship tothe other joint tenants. In 
this view of the case, Kusum Kamini 
became the 16 annas raiyat, and as she 
purported to transfer only a 3rd share of 
Bisakha, the remaining 2-3rd share still 
remained in her. Consequently there was 
no abandonment which would entitle the 
landlords to re-enter and the settlement 
granted by defendant No. 4 could not give 
any. valid title to plaintiff No. 1. 

Nows. 26, Bengal Tenancy Act, does not 
directly provide that the holding of an 
occupancy raiyat would revert to the land- 
lord in case he dies withovt any her. It 
simply says that when the raiyat leaves 
no heir ‘behind him, and his other 
properties go by escheat to the Crown, 
the occupancy right is extinguished. 
What is extinguished is not tke holding 
but the occupancy right, and so the holding 
remains stripped of the occupancy right. 
If the sole raiyat is dead, the holding 
remains without any tenant, and the land- 
lord consequently is entitled to re-enter: 
vide Garbhu Mohton v. Bibi Khudaijatun- 
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nissa (1) at p. 780*. Now what difference 
would it make if there are more than one 
tenant holding jointly and one of them 
dies? Mr. Das argues that s. 26, Bengal 
Tenancy Act, does not apply to such a 
case at all. This contention does not 
appear tc me to be tenable. The proviso 
of s. 26 must be taken to have the same 
scope and extent as the main provision 
itself upon which it is engrafted as an 
exception. As it cannot be maintained . 
that in the case of one of several joint 
tenants dying leaving an heift behind 
him, his in'erest would not devolve on his 
heir, so in case of death without leaving 
any heir, the occupancy right must be 
deemed to be extinguished pro tanto so far 
as the share of the deceased tenant extend- 
ed. The question now arises whether 
under such circumstances the landlord can 
take possession of the holding to the extent 
of the share cf: the deceased tenant. A 
negative answer is sought to be given to 
this question by suggesting that the share 
of tke deceased tenant would pass by 
survivorship to the remaining tenant, and 
the landlord cannot re-enter so long as a 
single tenant remains in possession of the 
land. I donot think that the death of one 
tenant would have the effect of eniarging 
the rights. of the surviving tenant and 
they would acquire an interest tver the 
whole holding. In the first place, the 
principle of joint tenancy with its incident 
of rights by survivorship is not the rule 
of this country: vide the observations of the 
Judicial Committee in Jogeswar Narain Deo 
v. Ram Chandra Dutt (2), Bahu Rani v. 
Rajendra Bakhsh Singh (8) and on no 
other conceivable principle of law can the 
apPlication of the rights of the co sharers 
be justified. 

In the second place, extinction of occu- 
pancy right, in respect of the share of the 
deceased tenant thcugh it does not destroy 
the holding, certainly effects a disruption 
of its integrity and original character. 
One pcrtion of the hclding remains invested 
with occupancy right, while the other 
portion is denuded ofit. In my opinion, 
the position is somewhat analogous to 
what happens in case of surrender or 
relinquishment of his interest by one of 

(1) 4 Pat. 774; 89 Ind. Cas. 170; A I R 1925 Pat. 
597; 7 P LT 75. 

(2) 23 I A 37; 23 O 670; 7 Sar 13 (P C). 

(3) 60 I A 95; 142 Ind. Oas, 3, A I R 1983 P O 72; 8 
Luck 121; Ind. Rul. (1933) P C 38; 10O W N 2*3; 37 
L W 396; (1933) M W N 286; 37 O W N 464; 64M L J 
555; (1933) A L J 445: 35 Bom. L R 490 (P 0), 

*Page of 4 Pat.—|Ed.] 
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several joint tenants, the interest of the 
other co-sharers is not in any way enlarged, 
and the landlord can take possession of the 
relinquished: share and hold it jointly with 
the other tenants: vide Peary Mohan Mondal 
v. Radha Mchan Hazra (4). 1 would hold, 
therefore, the Faridpur Loan Office was 
entitled to take khas possession of the 2-3rd 
raiyati of Kristo Kanta on the death of the 
latter to the extent of their share. 

Even. if we assume that the landlord 
could not re-enter so long as the other 
tenant who owned the 1-3rd_ share 
remained in the land, it would not assist 
Mr. Das’s client in the least. Kusum 
Kamini cowid not have more than 1-3rd 
share in the raiyati as I have stated 
above, and as she transferred that interest 
to Bisakha in the year 1928, there was 
complete abandonment in law which would 
entitle the landlords to reenter. In my 
view, therefcre. the decision of the Court of 
Appeal below is correct, and tLe appeal 
stands dismissed with costs two gold 
mohurs. 


he re Appeal dismissed. 
4) : 


mentee 


BOMBAY HIGH COURT 
First Civil Appeal No. 179 of 1933 
June 29, 1937 
Wass opgw AND THAKOR, JJ. 
RUDRAGOWDA YESHVANTGOWDA anp 
OTHERS—P LA INTIFFS— A PPELLANTS 
versus 
GANGOWDA BASAGOWDA PATIL— 

DEFENDANT — RESPONDENT. 

Contract Act (IX of 1°72), ss. 65, 24—Agreement 
of fraudulent nature known to parties to be illegal 
—Agreement creating false evidence and purporting 
to compound a non-compoundable case—Relief, if can 
be granted under s. 65. 

A contract might be invalidated by reason of a 
matter of substance, or by the provisions of a 
statute. In all such cases, itis possible to suppose 


that the contract becomes void notwithstanding the 


willingness of the parties to perform their part, and 
Courts would order the restoration of the advantage 
which one party has gained over the other. But 
although there is no distinction asto the effect of 
illegality on the validity of an agreement, a distine- 
tion must be observed between the character cr 
degree of durpitude creating illegality in the ap- 
plication of the provisions of s. 65, Contract Act, 
upon which the claim for restitution is founded. 
{p. 560, col. 1.) 

Section 65, Contract Act, may apply to agreements 
void ab initio, when there has been some misap- 
prehension, but it does not also apply to agreements 
not only void ab initio but known to be so from the 
beginning and a fortiori to agreements of a fraudul- 
ent nature involving moral turpitude on the part of 
the parties to it. Hence where an agreement between 
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the parties creates a false evidence to defeat the 
succession of a real owner of the property and also 
pu’ ports to compound a non-compoundable case, no 
suit lies under s. 63, to recover any money pail in 
pursuance of the agreement. In such a case the 
plaintiff isnot entitled to any relief Ledu v. Hira 
Lal (4), relied on, Gulabchand v. Fulbhat (1) and 
Thangammal Aiyyar v. Krishnan (5), distinguished. 
|p. 558, col. 1.] i 

{Case-law referred to.) 

F. O. A. from the decision of the First 
Class Sub-Judge, Belgaum, dated Marcb 9, 
1933. 

Mr. A. G. Desai, for the Appellants. 

Mr. K. J. Kale, for the Respondent. 

Thakor, J.—This is an appeal against a 
decree of the learned First Class Subordi- 
nate Judge of Belgaum, dated March 9, 
1933, dismissing the plaintiff's Suit No. 353 
of 1931. The suit was brought by the plain- 
tiffs to recover Rs. 14,500 with future in- 
terest at ten per cent. from the defendant. 
alleging, in substance, that he had commit- 
ted breach of a contract dated November 
10, 1925, by filing a written statement in 
Buit No. 475 cf 1925, and by deposing in 
contravention of the terms of the agreement 
The cause of action 
was expressly based in the plaint on the 
dates, when the written statement was filed ` 
in June 1927, and when the deposition was 
given some time at the beginning of the 
year 1929. The reliefs claimed were recovery 
of Rs. 8,000 paid at the time of the agree- 
ment and Rs. 6,500 in addition, which 
amounts, the plaintiffs alleged, they were 
entitled to recover from the defendant by 
reason of the alleged breaches. Plaintiff 
No. 1 has described himself as Rudragouda, 
geniive father Yeshvantgouda, adoptive 
father Pirangouda, Patil of Anantpur. That 
description appears tohave been so given 
by reason of the fact that plaintiff No. 1 was 
alleged to be the adopted son of one Piran- 
gouda, but his adoption was hell not prov- 
ed in Suit No. 475 of 1925, and an appeal 
was pending against that decision on the 
date of the present suit. 

The defence of the defendant was princi- 
pally that the agreement which he admitted 
to have executed was illegal, and void and 
the same was not executed by him volun- 
tarily but was the effect of coercion brought 
to bear upon him by plaintiff No. 1's father 
who had launched acriminal complaint at 
the date of the agreement, presumably for 
forgery. He pleaded other defences also 
which are not material for the purposes of 
this appeal. The learned Judge framed 
seven issues of which the material. issues 
now would be issues Nos 3, 4 and 5. 
Issue No, 2 relating to coercion brought to 
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bear upon the defendant was found againet, 
the defendant and has not been discussed in 
the present appeal, the decree not having 
been sought to be supported on that ground. 
Issue No.3 was whether the agreement is 
badin law as being against public policy. 
Issue No. 4 was whether there was a breach 
of the agreement on the part of defendant. 
‘Issue No. 5 was what damages are due to 
plaintiffs for the breach of the agreement ? 
The finding on Issue No. 3 was in the affirma- 
tive. The finding on Issue No. 4 also was 
in the affirmative. On Issue No. 5 it was 
found unnecessary to find, although the 
learned Judge has expressed an opinion 
about the same, and has dealt with it. The 
conclusion reached on Issue No. 3 is record- 
ed by the learned Judge in the following 
terms: h 
“The adoption of plaintif No.1, as already held 
by me, had never taken place and the agreement was 
fraudulent as against the real heir of Nilava, The agree- 
ment also involves injury to the property of another 
as laid down inthis section (s. 23, Contract Act). A 
prosecution of forgery which was a non-com poundable 
offence was satisfied by this agreement. Whether the 
prosecution had been actually instituted or it was in- 
tended to be instituted, the agreement clearly satisfied 
jt. It was, therefore, opposed to public policy. The 
- consideration of such an agreement was unlawful and 
every agreement of which the object or consideration 
jaunlawful was void. Section 24, Contract Act, lays 
down that if any part of a single consideration for 
one or more objects or any one or any part of any one 
of several considerations for a single object is unlaw- 
ful, the agreement is void. So the present agreement 
is void for various reasons.” 


The learned Judge also finds that the 
Hindu Law does not recognize any adoption 
except that of a dattaka son as defined in 
Dattaka Ohandrika, and that an agreement 
like the one in suit would involve an injury 
to the rights of the adopted son also. On 
Tesue No. 4, the finding was given on the 
admission of the defendant (Ex. 34) that 
he filed his written statement. It also ap- 
pears that he gave his deposition in that 
suit. The final order was that the plaintiffs 
must fail on the ground that the agreement 
in suit was void. The appellant's learned 
Advocate apparently seems to have given 
up theonly point, which, according to the 
judgment, was argued before the lower 
Court, but has relied mainly ons. 65, 
Contract Act, andhas contended that even 
on the finding of the learned Judge that the 
agreement was void, which finding he did 
not contest, he should be awarded the 
amcunt of Rs. 8,000 admittedly received 
by 4.5 defendant from the plaintiffs on the 
date cf. b e »greement, and which amount 
the defendant Las also admitted to have 
received in his deposition. His argument 
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is that s. 65 is not confined in its operation 
to contracts, which are not ab initio void 
but it equally applies to contract which 
are void ab initio though they are determin- 
ed to be soon a later date. Section 65 on 
which he relies is in these terms : 

“When an agreement is discovered to be void, or 
when a contract becomes void, any person who has 
received any advantage under such agreement or 
contract is bound to restore it, or to make compen- 
sabên for it, to the person from whom he received 
1b. 
It is followed by several illustrations, to 
which it is unnecessary to refer, having 
regard to the fact that not a single one of 
the illustrations comes anywhere near the 
facts of the present case. Mr. Desai has 
contended that the words “agreement or 
contract” as used in s. 65 have to be read 
along with the definitions of these words 
in s. 2, particularly in cls. (g) and (h): “An 
agreement not enforceable by law is said to 
be viod: An agreement enforceable by law 
is a contract.” Section 23, Contract Act, 
says: “every agreement of which the object 
or consideration is unlawful is void.” 
Therefore, says Mr. Desai, that as the words 
used in s. 65 are “an agreement discovered 
to be void,” the circumstance that that 
agreement was void ab initio and was not 
in the nature of a contract, which became 
void subsequently, will make no difference 
to the application of s 65. The decisions 
waich he has cited in support of his above 
contention are two. Tne first is the deci- 
sion in Gulabchand v. Fulbai (1), and the 
second is the decision of the Privy Council 
in Harnath Kuer v, Inder Bahadur Singh 
(2), Mr. Desai was not prepared to say that 
the basis of the present decision should not 
be the findings arrived at in the rever- 
sioner’s suit, namely that the adoption of 
plaintiff No. 1 as well as of Babagouda or Ru- 
dragouda, the son of the defendant, did not 
take place in fact, as he, as I understood 
him, was prepared to admit that that deci- 
sion was binding upon the parties. The 
first question, therefore, that arises is 
whether s. 65 applies to the facts of the 
present case, and whether the pleadings in, 
the case justify the application of that 
section so as toentitle Mr. Desai to rely 
upon the same in appeal. 

I may, in passing, mention that ven in 
the memorandum of appeal presented to 
this Court, the only grounds apparently 

(1) 33B 411: 3 Ind. Cas 748; 11 Bom LR 649, 

(2) 501 A 69; 7i Ind. Cas. 629; A IR 1922P O 
403; 45 A179; 26 00 223; 90 &AL R270;90L 
J 652; 44M LJ 489; 37 C LJ 348; 27 OWN 949; 
18 L W 383;33 MLT 216; 5 PL T 281; 2 Pat, I 
R 237 (PO). 
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taken are thatthe agreement was not void 
or bad in law, and thatthe lower Court had 
taken an erroneous view of the agreement 
relied on by the: plaintiff in so holding. 
Ground No. 6 no doubt does refer to the 
plaintiff's right to get back the amount of 
Rs. 8,C00 which he had ‘paid to the defend- 
ant with interest thereon. But there is no 
specific ground which would show that the 
appellants preferred their appeal on the 
basis of the applicability of s. 65. Now 
taking the plaint, which has been now trans- 
lated, it seems tome to be clear that the 
plaint is based on the agreement and its 
breach, „and the whole amount of 
Rs. 14,500, including the amount of 
Rs. 8,000. which was paid to the defendant 
on the date of the agreement, has been 
claimed therein by reason of the breaches 
committed by the defendant by having 
filed a written statement and having given 
his deposition in the suit contrary to the 
terms cf the agreement. Paragraph 1 in the 
plaint expressly says after referring to the 
agreement “this suit has been based on 
the aforesaid deed of agreement.” Para- 
graph 6 says: 

“In the aforesaid deed of agreement, defendant has 
stated that in case he contravenes the terms men- 
tioned therein, then he (defendant) agrees to pay to 
plaintiff No. l and his father Yeshwantgouda 
Rs. 8,000 taken by him (defendant) and Rs. 12,000 
{twelve thousand) by way of damages.” 

Paragraph 8 says: 

“In the aforesaid suit the aforesaid Rudragouda 
alias Babagouda’s guardian ad litem was his father, 
that isthe present defendant, and he, in contraven- 
tion of the agreement, filed his objections. He also 
put inhis written statement thereafter and the de- 
dant’s son also acted therein contrary to the ugree- 
ment. The defendant, too, acted in the same way. 
Therefore this suit has been filed for recovery of 
amount as per the terms of the agreement. Cause of 
action arose at the time when the objections were put 
in, that is,in the month of June 1927, or at the time 
when the statement was putfin, that is at the beginning 
of the year 1929.” i 

Paragraph 12, which refers tothe Suit 
No. 475 of 1925, says: 

“The adoption of plaintiff No. 1 has not been proved 
jn the aforesaid criminal Suit No. 475 of 1925. He 
has preferred an appeal as against that in the 
High Court at Bombay. The same is pending 
there. But this suit has nothing to do either with 
the proof or non-proof of his adoption in this suit," 

The final prayer is for the recovery of 
Rs. 14,500 made up of the two amounts of 
Rs. 8,000 and Rs. 6,500. On reading the 
plaint, one feels no doubt whatever that 
the plaint is expressly based on the agree- 
ment, and it prays for the recovery of the 
amount of Rs. 14,500 by reason of the 
breach, under the terms of the agreement. 
- It appears from the plaint that this is a 
suit based on the agreement and to enforce 
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the terms of the agreement. In the issues 
framed after the written statement was 
filed, which I have already referred to, 
issues have been framed specificiliy on the 
basis of the agreement, it being assumed 
that if the agreement was void or bad in 
law, the plaintiff would not be entitled to 
any relief and that if the agreement was 
good and its breach was proved under 
Issue No. 5, the amount claimed would be 
recoverable as damages. In his judgment 
also, the learned Judge has dealt with the 
case on the same basis, giving grounds for 
the belief that the only point now raised 
in appeal was not the point urged before 
the trial Court. In para. 11 of the judg- 
ment the learned Judge says: “The next 
questicn is, whether the agreement in suit 
is bad in law and unenforceable.” After 
dealing with the agreement and the facts 
in paras. 1] and 12, the learned Judge in 
para. 13 sums up by saying that : 


“The agreement amounted to nothing more than 
creation of false evidence mentioning false facts 


` about plaintiff No. 1's adoption and for compromis- 


ing a non-compoundable offence.” 


In para. 16 also he deals with the 
authorities on the basis that the agree- 
ment was Void. The question then arises 
as to ‘whether on these pleadings, the 
plaint having been expressly based on the 
agreement, the plaintiff should not fail, if 
being conceded in appeal that the agree- 
ment was void and that a void agreement 
cannot be enforced, and that no suit can 
lie on such an agreement. There may be 
cases, and there have been many cases, in 
which by reason of the complexity of facts 
or the ignorance or the bona fides of the 
parties this Court is inclined to take a 
lenient view of the pleadings, and to dis- 
cuss cases in appeal on grounds which are 
not apparent on the pleedings or which 
even were not urged before the lower 
Court or embodied in the issues. Speaking 
for myself, to me the plaintiff who is 
Patil of acertain place, who set about 
entering into an agreement on the basis of 
facts relating to an adoption, which never 
existed, and who on the arguments now 
conceded set about defeating the rights of 
the real reversioner by setting up an adop- 
tion, which must be assumed not to have 
taken place at all and therefore not held 
proved, is not entitled to any of the reliefs 
now asked for. Therefore on this ground 
alone it will be sufficient to dismiss the 
present appeal without going into the 
other questions argued by the learned 
Advocate for the appellant. However, as 
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the point has been argned,1 would deal 
with the same also. I have already read 
s. 65, Contract Act, and I am nct inclined 
to disagree with the contention that s. 65 
may,in conceivable cases, cover cases of 
agreements which are ab initio void. But 
what Mr. Desai asksus or the effect of 
what he argues is to almost eliminate 
the expression “is discovered to be void", 
his contention being that the words “is 
discovered to be void” must be read as 
being almost identical with the words is 
void. With that contention I am unable 
to agree in the absence of any authority 
cited for the same. In Dayabhai Tribho- 
vandas v. Lakhmichand Panachand (3) 
which related to an alleged wagering 
transaction, the applicability of s. 65 was 
considered and at p. 362* Birdwood, J. 
expresses himself thus : 

“Tf the plaintiff really sought to avoid the con- 
tract onthe ground of a mistake as to a matter of 
fact, commom to himself and the defendant but 
if, nevertheless, the agreement between them was 
really a wager, then indeed, s. 65, Oontract Act, 
would, apparently, have had no application to the 
case; for if the agreement was one merely to pay 
differences, its nature must necessarily have been 
known to the plaintiff and defendant atthe time 
when they entered into it and they must be 
presumed to have known also that it was void. 
To such an agreement, so known to be void s 65 
does not, in terms, apply.” f 

Then he proceeds to deal with an alter- 
native argument the result of waich and 
the -facts in the case rightly entitled 
Mr. Desai tosay that the previous obser- 
vations qnoted above were more in the 
nature of an obiter. The decision in 
Gulabchand v. Fulbhat (1) whichl have 
already referred to and which Mr. Desai 
cited, is not based on s. 65 as Mr. Desai 
first seems to argue, for Batchelor, J. at 
page 417{ after referring to and discussing 
s. 65 says this: 

“But, apart from the observations in Dayabhat 
Trihhovandas v. Lakhmichand Panachand (3) 
which scarcely seem to have been necessary to the 
decision arrived at the use of the word discovered 
introduces certain difficulties in the application 
of the section to an agreement which is void under 
s.23 by reason of an unlawful consideration 
or object and we are, therefore, of opinion that 
this appeal should be decided on a somewhat different 
ground.” 

The learned Judge accordingly proceeds 
to decide the appeal on a ground which 
particular ground, as I have understood 
the argument, has not been urged in this 
appeal. But the observations make it 
clear that although Batehelor, J. did dis- 

(3) 9 B 358, 


Page of 9B.—[Ed, aa SN ee 


tPage of 33 B.—[#d,] 
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cuss s. 65 and was perhaps of the opinion 
thatit would apply to an agreement ab 
initio void, in view of the decision in 
Dayabhai Tribhovandas v. Lakhmichand 
Panachand 3) as well as apart from it, he 
was not prepared to base the decision of 
the case itself on that ground. The deci- 
sion must, therefore, be read as a decision 
based on the only alternative ground on 
which it is expressly stated to have been 
based. The decision in Gulabchand v. 
Fulbhai (1), therefore, cannot. help the 
appellantsin contending that s. 65 applies 
to this case. I say it cannot help the ap- 
pellants because to me the facts of this: 
case seem to be of the clearest character 
in enabling me to attribute the lowest 
kind of moral turpitude to the plaintiff 
when he entered into the agreement. 
The facts which led to the passing of the 
agreement have been shortly stated in the 
Jower Court's judgment. For convenience, 
I repeat them in this jndgment. The 
defendant wasthe uncle of one Nilava, 
the widow of Pirangouda; whose father 
apparently was dead and who was living 
with the defendant respondent in or about 
the year 1925. The agreement itself 
recites that Nilava was ill in or about the 
month of July or August, 1925. Ihave no 
indication, on the present materials or 
argurrents, as to what exactly the position 
of the present plaintiff or his father was in 
so far as the relationship to Nilava was 
concerned but he appears frem the appel- 
lant’s Advocate'’s statement and the previ- 
ous judgment to be an  agnate of 
Nilava's husband. While Nilava was 
living with the defendant no adoption 
set up could succeed unless the defendant 
helped the person setting up the adoption 
and passively or actively supported him 
in the same. Nilava died on August 6, 1925. 
The agreement in suit was entered into on 
November 10, 1925. It recites in its para. 1 
thatit is passed by the defendant for 
himself and ag guardian of his minor 
son. It refers to some previous talk or 
negotiation ‘by Yeshavantgouda, the father 
of plaintiff No. 1, through the defendant for 
giving Yeshavantgouda'’s son in adoption 
and tothe intended payment of Rs,‘8,000 
to Nilava for the purpose so that she 
might maintain herself with those Rs. 
8,000 relinquishing her entire right of 
maintenance over the estate of her hus- 
band, After this recital, it states that as 


those Rs. 8,000 could not be paid, the 
aapon never came ahout, Then it pro- 
ceeds ; 
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“But in the mohth of July, August, she was laid 
up with fever, Then you thinking that it was not 
good to put off, you, that is Yeshavantgouda 
brought Rudragouda from Dharwar by sending 
wire, and gave him in adoption to Nilava in our 
house, on the datethe 3rd of the month of August 
1925 A. D. Atthat time you gave a promise to 
bring and give Nilava Rs. 8,000 in words (eight 
thousand rupees, as agreed before by the evening 
ofthat day, from Anantpur. Relying on that 
promise weccnsented to the adoption. But neither 
that day nor even on the next day the amount 
was 1eceived from you as promised. Therefore 
on the date the 4th ofthe month of August 1920, 
A. D. Nilave passed a aeed of adoption in favour 
ofmy son Rudragouda alias Babagouda, on the 
stamp paper brought for passing a deed ot adoption 
and she seated the boy on her lap (i.e. took him in 
adoptionj. e But as Nilava had a strong desire to 
make an adoption before that, it was decided 
that if you failed to give your son in adoption 
about the date of Nagapanchami (corresponding to 
duly 27, 1925, I should give my son by name 
Rudiagouda in adoption to her. Therefore Nilava 
got it mentioned in the cleed of adoption that (the 
defendant's son’s) adoption took place on Nagapan- 
chami day.” 

The agreement proceeds to refer to a 


suit and a reference ‘and then says : 

“If you had paid the said amount of Rs, 8,000 
in words eight thousand rupees to Nilava she 
should have given the same to us. And relying 
upon the woids (promise) L looked after her fur a 
to 6 years. For this reason you paid me the said 
amount of ks. 4,000, in woras (eight thousand 
rupees), under the amicable settlement and I have 
received the same. ‘I'he said deed of adoption and 
deed of reference have been delivered tu yuu. And 
I make an agreement with you as follows: 1 and 


my son Rudragouda shall never contend that your, 


adoption didnut take place,or that the sume is 
illegal, or that my son Rudragouda is the legal 
adopted son of Nilava. Nor sanuli L ever make a 
statement that your adoption did not take place. 
HI or my son snall act contrary to this agreement, 
Ishall pay Rs. 8,000, in wirds (eight thousand 
rupees), taken from you and ks. 1z,0uU, in words 
twelve thousand rupees, by way of uamages in 
all Rs, 20,000, in words (twenty tuousand rupees). 
This agreement is binding upon the executors, etc.” 


Now on the facts found by the trial 
Oourtin the revVersione?’s suit ıt was clear 
that during the illness of Nilava, the two 

. parties tothe suit thought of setting up 
adoptions. The adoptions have been iound 
never to have taken place and in spite of 
no adoptions having taken place, both the 
parties by their agreement in eflect con- 
spired—I use the expression as my own— 
to defeat the claims of the reversioners 
the plfaintift’s fatuer by setting up the 


adoption of his son and ihe defendant by’ 


agreeing passively or actively to support 
that fictitious adoption and undertaking 
not to set up his own son's adoption. It 
is true that the findings of the trial Court 
have, to a certain extent, been moditied in 
appeal, the learned Judge having expressed 
himself more moderately. But the effect 
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of the judgment as admitted in the 
course ot the argument is that the present 
suit must be decided onthe basis that 
neither of these adoptions in fact took place. 
lf that is ihe basis on which the present 
suit has to be decided, it follows that there 
being no adoption at the date of the agree- 
ment in November, 1925, bcth ihe parties 
were aware that there was no adopticn 
by Nilava cf either of them, and they 
created evidence of this agreement in 
order to enable the plaintiff to succeed in 
setting up his adcption. Jn fact, it appears 
that 1he plaintiff at the date of the suit of 
the reversioner had got pcseession of the 
properties leit by Nilava, and was also 
relying upon the agreement in suit in that 
previous suit. No atiempt having been 
made to pruve the adoption now it follows 
thatthe agreement was known 10 be wid 
and was intended not only to defeat the 
claims of the reversiouers but to defeat 
them either by perjured evidence or by 
deliberate and intentional suppressicn ct 
the truth. lt has been conceded that such 
an agreement is vcid under ss. 23 and 24, 
Contract Act. I go further and say that 
such an agreement is a traudulent agree- 
ment. It ıs an altempt to defeat tLe 
rights of persons legitimately entitled to 
property by dishonest means, including 
peruaps perjury. 

it is material to note, as l have already 
stated, that the plaintiff could not have 
succeeded in setting up the aduption with- 
out the defendant’s aid, and the Rs. 8,000 
paid to the defendant, therefore, were to 
bribe the defendant with whom Nilava 
was living, so that the plaintiffs work of 
setting up the ficutious adoption may be 
easy. ‘I'he learned Advccate tor the appel- 
lanis has cited no case in which the prin- 
ciple of s. 65 has been applied so as to 
entitle the party, who isa party to such 
a ftiaudulent agreement, to seek the assis- 
tance of the Court in recovering back the 
amount paid, und unless I {elt my Lands 
forced by authority, my own inclination is 
not to apply the provisions of s. 65 or the 
principle underlying ıb to facts such as 
the present. ‘Lhe only other case which Mr, 
Desai referred to, namely the decision in 
Harnath Kuar v. Inuar Bahadur Singh (2), 
has no bearing on the present point, be- 
cause 1 have not disputed the proposition 
that s. 6ə may, in conceivable cases, apply 
to agreements which are ab initio void. lt 
is not an authority for the proposition thai 
agreements, which were not only known to 
be void but were initially bad and frau: 
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dulent as against others, and intended to 
defeat the administration of justice, the 

- fraud being necessarily known to both the 
parties to the agreement, would be covered 
by s. 65. In Harnath Kuar v, Indar Baha- 
dur Singh (2), their Lordships said as fol- 
lows (p. 76*): 

. “The agreement here was manifestly void from 
its inception, and it was void because its subject- 
matter was incapable of being bound in the man- 
ner stipulated. Though this aspect of the case 
has not been satisfactorily presented or developed 
in the pleadings and the proceedings before the 
lower Courts, their Lordships think there are ma- 
terials on the record from which it may be fairly 
inferred in the peculiar circumstances of this case 
that there was a misapprehension as to the private 
rights of Indar Singh in the villages which he 
purported to sell by the instrument of January 2, 
1880, and that the true nature of those rights was 
not. discovered by ths plaintifi or Rachpal Singh 
earlier than the time at which his demand for pos- 

. gion was resisted, and that was well within the period 
of limitation.” 

While I concede, therefore, that s. 65 may 
apply to agreements void ab initio, when 
there has been some misapprehension, I do 
not regard this ruling as an authority for 
the proposition that it must also apply to 
agreements no’ only vcid ab initio but 
known to be sofrom the beginning anda 
fortiori to agreements of a fraudulent na- 
ture involving moral turpitude on the part 
on the parties to it. I must say in pass- 
ing that Mr. Desai also relied upon this 
decision to entitle him to argue the ap- 
plicability of s. 65 in spite of the suit 
being in terms based cn the contract it- 
self to enforce the agreement. As I have 
already said, the facts of this case are 
entirely different, and because on the facts 
of that case their Lordships took a lenient 
view of the pleading, it does not follow 

“that I should regard this as au authority to 
compel me to take a lenient view of the 
pleadings in the present case also. 

I have so far dealt with the cases re- 
ferred to by Mr. Desai. The learned Advoe 
cate for the respondent has referred to che 
decision in Ledu v. Hiralal (4), which dealt 
with a suit to enforce a contract for the 
return of money paid toa Nazir to secure 
an appointment as a District Court peon 
for the plaintiff's sop, and held that such 
asuit was not maintainable. The judg- 
ment deals with numerous authorities and 
at p. 120¢ concludes as follows: ee 

“It ig plain, therefore, that the contract, which is 
the foundation of this suit, is based on an unlawful 
consideration, is opposed to public policy and is 


(4) 430 115; 29 Ind. Cas, 625: A IRING Cal. 
266; 19 C W N 919; 210 L J 537. 
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void, It follows that, under such circumstances, 
when the illegality of the contract has been mada 
to appear, the law will not extend its aid to either 
of the parties who will be left to abide the con- 
sequences of their own act. We are not unmindful 
that there are exceptions to the general rule that 
money paid or personal property transferred in 
accordance with the terms of an illegal contract 
cannot be recovered, notwithstanding the other 
party refuses to perform his part of the agreement, 
It is plain that although where money has been 
paid under an unlawful agreement, but nothing 
else done in performance of it, the money may be 
recovered back, yet this exception will not be 
allowed if the agreement is actually criminal or im- 
moral; where the contract is illegal because contrary 
to pesitive law or against public policy, an action 
cannot be maintained to enforce it directly or to 
recover the value of services rendered ander it or 
money paid on it.” , 

I admit that the facts on which the 
present remarks are based are slightly 
different. But on the view of the facts, as 
I have been constrained to take of the 
present agreement between the parties, I 
prefer to apply these observations to the 
present facts than observations to be found 
in other cases relating to transactions of a 
more innocent nature. In the course of 
the arguments of the learned Advocate for 
the respondent, a decision of the Madras 
High Court in Thangammal Aiyyar v. 
Krishnan (5), was noticed, and Mr. Desai ` 
for the appellants in the course of his 
reply also relied on certain observations to: 
be found at p. 316* therein. The case dealt 
principally with ss. 28 to 30, Legal Practi- 
tioners Act, and the learned Judges fol- 
lowing the previous authorities of that 
Court on s, 28 came to the conclusion that 
although an agreement between a Pleader 
and client may be void by reason of it 
being a verbal one, still moneys could 


be recovered by services rendered 
by the Pleader under the agree- 
ment. It is enough to say that the facta 


in that case stood on an entirely different 
footing from the facts in the present case, 
and in the absence of any authority of our - 
own Higa Court that moneys paid on a 
fraudulent agreement like the present one 
could, as of right, be recovered with the 
assistance of the Court. I should be un- 
willing to extend the principle of this 
Madras decision to the present facts. 

1 may note in passing that although no 
other decisions have been referred to on 
s. 65 at the bar, even in cases apparently 
assisting Mr. Desai's contention, for ine 
stance, the decision in Srinivasa v. Sesha 


(5) 53 M 309; 124 Ind. Oas. 502; A IR 1930 Mad. 
132; 57 ML J 756; 30 L W 876: Ind Rul. (1930) Mad, 
694, 
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(6), s. 65 has been held not to apply to 
agreements which are not discovered to be 
void. My conclusion, therefore, is that the 
present agreement being, as l have tried 
to indicate, of a fraudulent nature known to 
be illegal involving moral turpitude on the 
part of the plaintiff and, as stated by the 
learned Judge, being an agreement amount- 
ing to nothing more than creation of jalse 
evidence mentioning false facts about plain- 
tiff No. Yes, adoption and for compounding 
a non-compoundable case, s. 63 would nos 
_apply. to such an agreement. Mr. Desai 
.has not cited any authority for the pro- 
position ethat if s. 65 had applied, the 
Court would have been obliged to direct 
resititution, and even if I had held that 
s. 65, which enunciates the principle of 
equity, had applied, I should have consi- 
dered the further question as to whether 
~ the Court was bound in this particular case 
to direct restitution of the amount oi 
Rs. 8,000, with or without interest. 

The appellants’ learned Advocate'’s alter- 
native argument is that, as in this case 
the agreement has not been carried into 
effect, on general principles of equity, his 
client should be hela entitled to restitution, 
particularly as the deiendant is in no 
.. better pcsition than his clients. | agree 
.that the defendant uppalentiy is in no 
better position, and the learned Judge has 
himselt found that both the parties 10 the 
agreement aie equally guilty. But it is the 
Plaintif who seeks the assistance of tnis 
Court in recovering the amount, and before 
the Court could be asked to apply equitable 
considerations to him, he should demon- 
strate to the Court that there is sume 
equity, in his favour. As l have already 
Stated, in the present case the suit was 
based on the agreement and its breach. It 
was framed as a suit to entorce the agree- 
ment. ‘lhe defences, which might nave 
been raised, it the position had been clearly 
stated in the plaint that the plantit was 
relying upon equitable considerations, might 
have been raised, and issues would haye 
been framed, and evidence led on ihe 
point to show that the plaintiff's present 
Case, °v1z,, that the agreement was Dever 
carried into eltect, was not correct or true. 
It will not be quite fair in my opinion, 
therefore, to the respondent to allow the 
appellant to succeed on this new ground 
which is not even indicated in the grounds 
of appeal. But even on the materials piee 
sented to the lower Court and on tne evi- 


_ 6) 41 M 197; 41 Ind. Cas.,788; A IR 1918 Mad, 
444; 34 M Ld 202;6L Wee | A 
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dence in the case, I am not prepared to 
concede that the plaintiff has shown that 
the agreement has not been carried into 
eliect wholly or in part, that is either par- 
tially or wholly. 

Mr. Desai was good enough to point out 
the written statement of his client in the 
Previous suit wherein he admitted that he 
was in possession of the properties ci 
Nulava. ‘the defendant has gone into the 
witness: box in the present case and has 
also made a statement that Yeshavanta- 
gouda began to officiate as Putil on behalf 
of plaintiff No. 1 and that he took possessicn 
of all the lands and houses of Nilava. ‘lhe 
possession of the properties at the date of 
the reversioner’s suit is aCmitted to be 
with the present plaintiff No. 1’s father. 
He relied upon the agreement of adoption. 
lt would be difficult to say under these 
circumstances that he was able to recover 
possession ot Nuilava’s properties withcut 
the passive acquiescence or supp.rt cf the 
defeudant. The plaintiff would have ccn- 
uunued iurther to be in possession, and 
did’ conunue to be in possesticn until the 
revelsicner’s suit was decided. It is diffi- 
cult, theretore, to say that the present 
agreement was not partially carried into 
efiecu by the delendant before Le commit- 
ted the breach of it by filing his written 
statement in the suit. ‘lhe agreement itself 
turther 1efe1s to some procedings by way 
cf prosecution cf the defendant, which 
proceedings were apparently diopped. lt 
would be diflicult, therefore, to say in the 
absence of fuller materials and pleadings 
that that part of the agreement also was 
not cariied into eect. Lhe offence, if 
any, on tne part of the defendant would 
be, by 1eason of the ante-dating cof his 
son's adoption in the adoption deed, some- 
thing like forgery, wuich would be a non- 
compuundable citence. Therefore I am not 
prepared to say or accede to Mr, Desai’s argu- 
meut and assume that the agreement was 
nob at all carried into eftect. ‘Lhe question, 
therefore, ot the application of the principle, 
which he relies upon, namely that where 
the intended fraud has not been carried 
out, aud the contemplated harm , has not 
been done, and where both the parties are 
equally guilty, restitution should be order- 
ed as a maner of equity, need not further 
be considered. ‘Ihe respondent's learned 
Advocate has also objected to his new 
point being taken in the absence of 
materials, and, on the facts I have stated, 
lam not prepared to rule out that objec- 
non. i have dealt with all the points which. 
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the appellants have taken in the appeal, 
and in my view the appeal must be dis- 
missed with costs. I may add that the 
decision might have been different if we 
were dealing with an agreement of a 
different nature, but on the present agree- 
ment the view of the learned Judge that 
the plaintiff's suit should be dismissed, 
must prevail. 

Wassoodew, J.—l agree that the con- 
sideration for this agreement is tainted 
with illegality and, therefore, the essential 
basis of the suit to recover damages for 
its breach fails. On the claim made for 
the first time in appeal for restitutio in 
integrum it seems to me that, although 
there is nodistinction as to the effect of 
illegality on the validity of an agreement, 
a distinction must be observed between 
the character or degree of turpitude creat- 
ing illegality in the application of the 
provisions of s. 65, Contract Act, upon which 
the claim for restitution is founded. A 
contract might be invalidated by 1eason 
of a matter of substance, or by the provi- 
sions of a statute, such asa statute prohi- 
biting members of a local authority from 
being interested directly or indirectly ia 
contracts of the local authority, or by 
reason of the failure to conform to the 
forms required by statute or-bs the destruc- 
tion of the subject matter as in a lease of 
premises: see Dhuramsey v. Ahmedbhai (i), 
or by the performunce being made impos- 
sible by reason ofthe prohibition of export 
of gocds Boggiano & Co. v. Arab Steamers 
Co., Ltd. 18) or there might be failure to give 
Possession by the interposition of cir- 
cumstances beyond the control of the con- 
tracting parties Mahabir Prasad Pande v. 
Ganga Dehal Rai (9), or a contract of lease 
or sale might become impossible of per- 
formance by reason of compulsory acquisi- 
tion of the premises by Government: 
Muhammad Hashim v. Misri (10). In ail 
such cases, it is possible to suppose that 
the contract becomes Void notwithstanding 
the willingness of the parties to perform 
their part, and Courts have ordered tne 
restoration of the advantage which one 
party has gained over the other. 

But the question arises whether the 
provisions of s. 65 could apply if in its 
origin an agreement was induced by fraud 

(2) 23 B 15, 

(8) 40 B 529; 33 Ind. Cas, 536; A IR1S16 Bom 


265; 18 Bom. L R 126, 

(9) 42 A7; 52 Ind, Cas, 331; AI R 1919 All. 72; 17 
ALJ 878. 
“(10) 44 A 229; 65 Ind. Oas, 253; AIR 1922 All. 6; 
BA LIJA. be 
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or the contracting -parties were animated 
by fraudulent object or purpose and it 
was known to both parties to be illegal or 
immoral at the time of the agreement: Ib 
is difficult, having regard tothe decision 
in Harnath Kuer v- Indar Bahadur Singh 
(2), to suggest now that a contract ab initio 
void cannot be brought within the opera-" 
tion of s. 65, Contract Act. Their Lord- 
ships of the Judicial Committee were 
not, however, dealing in that case with 
an agreement whose consideration was 
opposed to public policy cr whose illegality 
was expressed in the promise or found in 
its purpose and object. They weke dealing. 
with a case where there was a misappre- 
hension as to the private rights in property 
which was alienated by one by the instru- 
ment. There, although the sale was from 
its inception void, nevertheless, upon dis- 
covery of the true nature cf those rights, 
the Oourt was prepared to grant restitu- 
tion under the previsions ofs. 63. That 
section deals with agreements discovered: 
to be void. As observed in Gulabchand 
v. Fulbhai (1), there is no “express refer- 
enceto the cause or origin of the void 
character” and the 

“use of the word ‘discovered introduces certain 
difliculties in the application of the section to an 
agreement which is void under s, 23 by reason of 
an unlawful consideration or object.” 

There the Court was dealing with a 
marriage brokerage contract and it refused 
to apply the provisions of s. 65. The argu- 
ment of the learned Advocate for the 
appellant is that there is no distinction 
whatsoever between malum prohibitun 
and malum in s2 in the consideration of 
the effect of illegality on the claim to 
restitution. Although there is no direct, 
authority of this Court on the point, upon 
general principles, it seems to me that an 
action for restitution of the benefit under 
an agreement which is founded on fraud 
cannot be maintained: ex turpi causa non 
oritur actio. The effect of the judgment 
in the prior suit has been discussed very: 
fully by my learned brother, and it is 
legitimate to infer upon the findings in 
thal suit that tue parties were aware that 
they were setting up a fraudulent adop- 
tion supported by false evidence to defeat 
the succession of the real owner to the 
property. There are other circumstances, 
referred to by my learned brother, - of 
which the parties were conscious, betray- 
ing a similar fraudulent design. In the 
language ofs. 23, Contract Act, the con 


Sideration or object of an agreement ig 
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- lawful, unless it is fraudulent or involves 
or implies injury to the persons or prop- 
erty of another. Inasmuch as the defend- 
ant undertook not to expose the fraud but 
connive at it, it was immoral and opposed to 
public policy. Fraud not only means an 
active fraudulent participation in supporting 
a false claim Lut also the active concealment 
of a fact by one having knowledge or belief 
of the same. When, therefore, the parties 
were aware that they were entering into 
an agreement of that kind. there can be 
no question of discovery of fraud which 
avoided their act. Sufficient emphasis has 
been laid in Gulabchand. v. Fulbhai (1), 
on the word ‘discovered’ in s. 65, Contract 
Act, to suggest that it is an essential 
Condition precedent to the granting of 
relief under that section that the illegality 
should be discovered at a later stage of 
the agreement. It might be said that the 
same thing can be predica‘ed in a marriage 
brokerage contract. Tha contract, in my 
opinion, stands on a different fcoting and 
has been treated so, having regard to the 
notions of the community in this country. 
-But where, as here, the action is indefen- 
sible, it will lead tothe gravest possible 
injustice if a claim of this nature could 
be sustained in a Court of Justice. With 
respect I agree with the observations in 
Ledu v Hira Lal (4), as to the effect of 
countenancing a claim to restitution of an 
advantage gained under an immoral agree- 
ment. Wilmot, L. ©. J. in the leading case 
in Collinsy Blanterm (11), when dealing 
with an immoral agreement, made the 
following observations : 

“It is a contract to tempt a man to transgress 
the law, to do that which is injurious to the 
community; it is void by the common law; and 
the reason why the common law says such contracts 
are void is for the public good. You shall not 
stipulate for inequity. All writers upon our law 


agree in this; no polluted hand shall touch the pure 
fountains of justice.” 


That was a case in which it was proved 
that the bond had 
obligee as an indemnity fora note entered 

. into by him for the purpose of inducing 
the prosecutor cn an indictment of perjury 
‘to withhold his evidence. It seems to me, 
therefore, that the words ‘discovered to be 
void' govern the application of the provisions 
of s. 65 and they cannot be extended to 
all agreements which are void under 
8. 24, Contract Act, by reason of unlawful 
. consideration or object. The illegality here 
is both in the matter of consideration and 
the promise itself as expressed in the 


(11) (1765) 2 Wila K B 341, 
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agreement and also in its purpose. Con- 
sequently no relief can be granted under 
the provisions of s. 65, Contract Act. With 
regard to the broader equitable claim to 
relief urged in this case, a complete answer 
has been given by my learned brother that 
having regard to the fact that fraud has 
partly succeeded, at least in temporarily 
keeping the rightful owner out of posses- 
sion of the property, and also out of the 
watan, that relief cannot properly be 
claimed or granted. Cases have been 
referred to in which Courts have refused 
to grant relief on the ground that fraud 
has partially succeeded: see Kama Row v. 
Nukamma (12), and Govinda Kuar v. Lala 
Kishun Prosad (13). When aclaim to equit- 
able relief is made, the party making it 
must establish that he comes with clean 
hands. That cleanliness is entirely lacking 
in this case. I, therefore, agree with the 
order proposed that the appeal should be 
dismissed with costs. : 
D. Appeal dismissed. 


(12) 31 M 485; 13 M L J 576. 
(13) 28 O 370. 


BOMBAY KIGH COURT 
Civil Revision Application No. 310 of 1936 
. April 28, 1937 
Beaumont, O. J. 
KRISHNAJI VISHNU MURALE AND 
ANOTHER—A PPLIOANTS 


versus 
VISHNU PANDHARINATH BARSODE anp 
OTHERS—OPPONENTS. 

Civil Procedure Code (Act V of 1908), s. 73—Ap- 
plication under—Decree prima facie unexecutable 
against immovable property —Decree-holder, if en- 
titled to rateable distribution in sale proceeds of such 

roperty. 

P The Court acting under s. 73 of the Civil Procedure 
Code istaking astep in execution and the ordinary 
rule is that the executing Court cannot go behind 
the decree, and it cannot consider the question 
whether onc of the decrees was obtained by fraud or 
collusion. But insuch a case the decree, must on the 
face of it, be good. The application tothe Oourt 
referred to in s 73, Oivil Procedure Code, must 
be one which on the face of it is entitled to succeed. 
If the decree under which the applicants’ claim is on 
the facs of it cne which could not be executed against , 
the property represented by the money in Uourt, the 
Court cannot allow the applicants to share in the 
rateable distribution of such money. Maniklat 
Venital v. Lakha (1), Bithal Das v. Nand Kishore (2) 
and Dattatraya v. Purshotiam (3), relied on. 


©. R. App. from an order of the First 
Class Sub-Judge, Poona. 
Mr. P. B. Gajendragadkar, for the Ap- 


licants. 
j Mr. A. A. Adarkar, for Opponept No. 3. 
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_ Order.—This is a revision application 
unders, 115, Civil Procedure Code, which 
raises a short point: as tothe right of the 
applicants to rateable distribution under 
s. 73 of the Code. ‘he facts ure that the 
applicants obtained a money decree against 
the defendant, and in their suit it was 
admitted that the defendant was an agri- 
culturist, and it is further admitted tnat 
the decree shows on the face of it that the 
defendant is an agriculturist. That being 
80, by virtue of s. 22, Dekkhan Agricul- 
turisis’ Relief Act, the decree could not be 
enforced by attachment and sale of the 
immovable property of tne debtor. The 
opponent obtained a decree in another 
sut against the same debtor, and in that 
Suit it was held that the debtor was not 
“an agriculturist. Tnerefore, the decree in 
that suit can be executed by sale of the 
immovable property of the debtor. The 
opponent then applied to execute his decree 
by sale of the immovable property, and 
thereupon the applicant made an applica- 
tion unders, 37 of the Code for rateable 
distribution in respect of the amount due 
to him under his decree. ‘I'he learned 
Judge held that the applicant was not 
entiuled to rateable distribution, because 
his decree could not have been executed 
against the land from the sale of which 
the money sought to be rateably distru- 
buted was derived. The question is whe- 
ther that decision is right. Now s. 73 
provides that where assets are held by a 
Court, and more persons than one have 
before the receipt of such assets made 
application to the Court for execution of 
decrees for payment of money passed 
against the same judgment-debtor and 
have not obtained satisfaction thereof, ihe 
assets, alter deducting the costs of realiza- 
tion, shall be rateabiy distributed among 
all such persons. It is said that all the 
conditions of that section nave been com- 
plied wita by the applicants, that the assets 
are held by the Court, that the decrees 
obtained by the decree-holder and the 
attaching creditor are both decrees for the 
payment of money, that sucn decrees were 
obtamed against the same judgment- 
debtor, that the applicant applied for exe- 
cution io the Court by whica the assets 
are held, and that application was made 
betore the receipt of assets by the Court. 
Assuming all those facts in favour of the 
applicants, I think that they are not entitl- 
ed to rateable distribution, In my opinion, 
the application tothe Court referred to in 
s. 73 must be one which, on the face of it, 
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is entitled to succeed, If the decree under 
which the applicants claim, is on the face 
of it, one which could nct be executed 
against the property represented by the 
money in Court, it seems to me that.the 
Court cannot allow the applicants to share 
in the rateable distribution of such money. 
This view accords with the cases referred 
to by the learned Judge in Maniklal 
Venilal v. Lakha (1) and Bithal Das v. 
Nand Kishore (2). 

I have no dobut the Oourt under s. 73 
of the Code is taking a step in execution 
and the ordinary rule is that the executing 
Court cannot go behind the decree, and 
1 quite agree with the decision of the Full 
Bench of this Court in Dattatraya v. 
Purshottam (3) which holds that under 
s. 73 the Court cannot consider the ques 
tion whether one of the decrees was obtained 
by fraud or coliusicn. But in such a case 
the decree on the face of it 18 good. In 
this case the decree on the face of it is 
not good sofar asthe right to execute it 
against immovable property is coacerned. 
In a case where the decree as here 
shows that the judgment-debtor is an. 
agriculturist, or it may be, if the decree 
shows on the face of it that it is time- 
barred, 1 think the Court could not allow 
rateable distribution. Mr. Gajendragadkar 
contends that all that s. 22, Dekkhan 
Agriculturists’ Relief Act, does is to prevent 
attachment and sale in execution of the 
immovable property of the debtor, and he 
says that it property which was immov- 
able property of the debtor atthe time of 
the applicant's decree, is subsequently con- 
verted into cash, he could levy execution 
against that cash, and if there is any 
surplus over and above the amount due 
to the opponent on his decree, he will be 
entitled to attach that surplus. ‘That may 
or may not be so. The question wouid 
depend on whether the proceeds of a sale 
carried out by the Court of property which 
was immovable property at the date of the 
applicant's decree can be regarded as mov- 
able property at the time when the appli- 
cants seek to execute their decree, and 
whether such proceeds retain their charac- 
ter of immovable property a8 against the 
applicants. ‘hat is a question which does 
not arise on this application, which deals 
merely with the right of rateable distribu- 
tion as between these two creditors. In 


(1) 4 B 429. 

(2) 23 A 106. 

(3) 24 Bom. L R 1; 65 Ind, Cas, 600; AI R,1922 Bom, 
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my opinion the applicants must fail on 
the ground that their decies, in respect of 
which they seek rateable distribution, is 
one, which on the face of it, is not exe- 
cutable against the property from which 
the assets held by the Court are derived. 
I think, therefore, that the judgment was 
right, and tbe application must be dis- 
missed with costs. 


D. Application dismissed. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 575 of 1934 
August 9, 1937 
PUBANIK, J. 
ANANDRAO AND ANOTIBR—DECREE- 
HOLDERS——A PPELLANTS 


versus 


BENDU—JUDGMENT- DEBTOR — 


RESPONDENT 

Civil Procedure Code (Act V of 1908), 83.47, 11— 
Mortgage of khudkasht fields — Fields recordedin 
current settlement as sir — Mortgage suit — Fields 
shown bearing old numbers andas khudkasht— 
Decree in same terms — Mortgage, not purporting to 
transfer sir rights — Decree stating that cultivating 
rights in sir not decreed — Execution — Judgment- 
debtor applying under s. 47 for restoration to him the 
cultivation rights—Maintainability of application— 
Question, whether should have been raised before 
passing of decree. 

The mortgaged fields were the mortgagor's khud- 
kasht when they were mortgaged, but subsequently 
in the current settlement they were recorded as sir. 
They bore this character when the suit was filed, 
butin the suit and the decree, the old numbers of 
the fields were given and their right was shown as 
khudkasht. The mortgage in suit did not purport to 
transfer the cultivating rights in sır land, and in 
the ‘decree that was passed, it was very clearly stated 
that the cultivating rights in sir land arenot dec- 
reed. But as the fields were described as khud- 
kasht in the decree, the decres-holder obtained 
possession thereof, The judgment-debtor applied 
to the Court under s. 47 of the Civil Procedure 
Code, for restoration to him the possession of the 
cultivating rights in the fields which were sir and 
cultivating rights whereof did not pass to the decree- 
holder. It was contended that the judgment-debtor 
had chosen a wrong forum for restoration to posses- 
sion, and that his remedy lay in a separate suit. 
It was fulther contended that the judgmeat-debtor 
ought to have raised this plea before the passing 
of the decree, and as he failed to raise it, he could 
not be allowed toraise it in subsequent execution 
proceedings ; 

Held, that if the decree-holder took into posses- 
sion under the decree some property in excess of 
what had been granted to him by the decree, it would 
be a matter relating to execution. Since the deeree- 
holder had taken in excess of what the decree gave 
him, the judgment-debtor could be restored to posses- 
gion under an application under s£. 47, Gulabsingh v. 
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Diwan Bahadur Ballabhdas (4) and Chotelal vł 
Sarwan (5), distinguished. Luxminurain v. Shridhar 
(6), held obiter, Amir-ud-Din v. Khairi 13), Bhimraja 
v. Mukundilal 7) and Vishwanath Janardhan Nak 
v. Bapu Jagannath Kunbi (8), relied on. 

Held, further, that it was really the duty of the 
plaintiff to have stated in the plaint the correspond- 
ing new numbers of the fields that were mortgaged 
to him with the proper character that they bore as 
required of him under the Circular of the Nagpur 
High Court (Civil-Circular 1-6). By his failure 
to do so he Jed the Oourt to believe that culti- 
vating rights in sir lands were not the subject- 
matter in dispute. In fact they were excluded by the 
terms of the mortgage deed and inthe decree that 
followed there was an express mention that the 
cultivating rights in sir lands did not pass. The 
defendant on these allegations of the plaintiff was 
not called upon to make any statement regarding his 
cultivating rights which were expressly reserved by 
his mortgage-deed and to which the decree-holder 
did not lay claim by a suit. If in spite of this, the 
decree-holder sued for foreclosure or sale cf certain 
old numbers describing them as khudkasht, though 
in fact they were sir at the time, the defendant 
could very well sit quiet and allow him todo so 
knowing fully that there were no such numbers as 
described in the plaint bearing the character of 
khudkasht and the decree-holder even if he were to 
obtain a foreclosure decree as against such numbers 
will not beable to disturb his cultivating rights in 
sir lands. He was not, therefore, bound to agitate 
this question before the decree was passed and could 
not be precluded from agitating it when the decree- 
holder in execution of such a decree takes possession 
of his cultivating rights. 


S. C. A. from the appellate decree of the 
Court of the District Judge, Nagpur, dated 
September 4, 1934, in Misc. C. A. No. 29 of 
1934, contirming the decree of the Court 
of tne Sub-Judge, First Class, Bhandara, 
dated February 16, 1934. 


Mr. D. T. Mangalmoortt with him Mr, 
N. T. Mangalmoorti, for the Appellants. 


Mr. P. P. Deo, for the Respoudent. 


Judgment.—In execution of his decree 
the decree-holder took possession of fields 
Nos. 149, 114, 115 and 140 belonging to the 
judgment-debtor which were sir when the 
decree-holder entered into possession. These 
fields were the mortgagor's khudkasht when 
they were mortgaged, but subsequently 
in the current settlement they were record- 
ed as sir. They bore this character when 
the suit was liled, but in the suit and 
tLe decree the cld numbers of the fields 
were given and their right was shown as 
khudkasht. ‘Che murtgage in suit did nop 
purport to transfer the culuvating mghts 
in sir land and in the decree tuat was 
passed, ib was very clearly stated that the 
cultivating rights iu sir land are not decreed. 
It appears that as the fields were described 
ut kKhudkasht in the decree, the decree- 
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holder obtained possession thereof. The 
judgment-debtor thereafter applied to the 
Court under s. 47 of the Civil Procedure 
Code requesting the Court to restore him 
to possession of the cultivating rights in 
“the fields which were sir and cultivating 
rights whereof did not pass to the decree- 
holder. The lower Appellate Court came 
to the conclusion that the judgment-debtor 
is entitled to be restored to such posses- 
sicn. Against this order of the lower 
Appellate Court this second appeal is filed 
to this Court. 

The cultivating rights do not pass to the 
decree-holder is conceded by the appel- 
lants' Counsel in view of this Court’s ruling 
in Rajeshwar v. Rukhma (1), and Vishwa- 
nath Janardhan Naik v. Bapu Jagannath 
Kunbi (2),. with reference to r. 45 of the 
old ©. P. Tenancy Act and s. 49 of the 
present C. P. Tenancy Act, but it is con- 
tended that the judgment: debtor has chosen 
a wrong forum for restoration to posses- 
sion. It is argued that the application of 
the judgment-debtor under s. 47 under 
which it is held to be tenable is not the 
section under which the judgment-debtor 
should be given any relief. His remedy 
lies ina separate suit. It is further con- 
tended that the judgment-debtor ought to 
have raised this plea before the passing 
of the decree, and as he failed to raise it, 
he cannot be allowed to raise it in sub- 
sequent execution proceedings. 

Taking the first contention for examina- 
tion, it will be found that it is not tenable. 
It is not disputed that if the decree-holder 
takes into possession under the decree some 
property in excess of what has been granted 
to him by the decree, it will be a matter 
relating to execution. By the decree, 
cultivating rights in sir lands were expressly 
excluded and yet in execution of his decree 
the decree holder has taken possession of 
‘the judgment-debtors’ cultivating rights 
in sir lands. This was surely in excess 
of what the decree gave him. In Amir- 
ud-din v. Khairi (3), it has been clearly 
laid down that if the decree-holder takes 
possession of property not covered by the 
decree, an application under s. 47 lies and 
the judgment-debtor can be restored to 
possession. Sir Dinshah Mulla in his Civil 
Procedure Code, 10th: Edition, page 170, 
gives several cases on the point under 


(1) 29 N L R 142; 142 Ind. Oas. 603; A I R 1933 Nag. 
104; Ind. Rul. (1933) Nag. 127. 
(2)17 N L J 100; 151 Ind, Cas, 1062; A IR 1934 Neg. 


41; 7 RN 79, 
(3) AIR 1928 Lah, 936; 110 Ind. Oas, 859. 
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the head “property wrongly taken in 
execution”. The appellants Counsel, how- 
ever, contends that inasmuch the felds in 
suit were mentioned in the deeree, it could 
not be said that this is not the property 
covered by thə degree; but what was 
described in the decree was the field 
property bearing old numbers as khudkasht, 
and it was also stated therein that cultiva- 
ting rights in sir lands have not been decreed. 
It eculd not, therefore, be argued that 
the decree-holder has taken possessicn of 
what is mentioned in the decree. In execu- 
tion of his decree for certain old khudkasht 
numbers he has actually taken pogsession of 
certain new sir fields belonging to the judg- 
ment-deblor. This wasnever decreed in his 
favour. Thé appellants rely upon Gulab- 
singh v. Diwan Bahadur Ballabhdas (4), 
Chotelal v. Sarwan (5), and Laxminarayan 
V. Shridhar (6),in support of his argument 
Gulabsingh v. Diwan Bahadur Ballabhdas 
(4), was a case in which the plaintiff 


-auction-purchaser sued for actual posses- 


sion of the sir lands and for cancellation of 
the settlement entry in that behalf regard- 
ing those fields. That was a case where 
a Dew cause of action was alleged by the 
plaintiff. Moreover, it was held that that 
the decree gave cultivating rights in sir, 
and such adecree was properly executed. 
Their Lordships of the Privy Council 
confirmed the view of the Judicial Com- 
missioner that the suit was not barred by 
s. 41 of the Civil Procedure Code. Chotelal 
v. Sarwan (5), was a case of an auction- 
purchaser who did not apply for possession 
under O. XXI, r. 95. It was held in that 
case thats. 47 of the Civil Procedure Code 
does not bar the suit. In Laxminarayan 
v. Shridhar- (6), the facts show that what 
had been directed by the warrant was 
possession of proprietary rights and the 
decree-holder thereafter took possession 
of the cultivating rights, and in the cir- 
cumstances of the case, it was rightly held 
that s. 47 was not the appropriate provis- 
ion of law under which the judgment- 
debtor could claim restoration to possession. 
There are certain observations in the case 
which were obiter and cannot afford a 
sufficient authority for the appellants to 
say that the qucstion involyed in the 

(4) 17 NL R84; 61 Ind. Cas, 769; 40 M LJ 418; 
(1921) M W N 310;3 U PL RP 0) 20;19 A L J 361; 


3 OL Jl; 29M L T 348; 250 W N 938; 14 LW 
228; 48 O 591; 48 I A 220; A Į R 1921 P O 13 
PU 


9. 
(5) 28 N L R 2:0;140 Ind. Cas. 683; A-I R 1932 
Nag. 140; Ind. Rul. (1933) Nag. 6. 
(6) A I R 1928 Nag. 100; 105 Ind. Cas, 420. ` 
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present appeal cannot be agitated in execu- 
tion proceedings. On the contrary in 
Bhimraja v. Makundilal (7), the question 
arose in execution proceedings and was 
allowed to be agitated. In Vishwanath v. 
Bapu (8), it was observed that if the decree- 
holder applies totake possession of prop- 
erty which he was not entitled to take 
possession of in execution of his decree, 
the judgment-debtor can apply under s. 47 
for retention of such possession. As I have 
already pointed out, the decree in the case 
did not grant him possession over cutliva- 
ting rights in sir, and if those cultivating 
rights have been taken pcssession of by 
the decreé-holder, the judgment-debtor can 
come up under s. 47 of the Civil Pro- 
cedure Code and ask the Court to restore 
him to possession. This contention of the 
appellant, therefore, fails. 

The second contention is about res 
judicata. It is argued that the defendant 
in the suit should have raised the contention 
that the fields in suit have become sir since 
the execution of the mortgage and the 
cultivating rights thereof did not pass 
and could not be decreed in favour of the 
plaintiff, this not having been stated they 
are debarred from agitating this question 
in execution. It was really the duty of the 
plaintiff to have stated in the plaint the 
corresponding new numbers of the fields 
that were mortgaged to him with the proper 
character that they bcre as required of him 
under the circular of this Court (Civil 
Circular 1-6). He did not choose to state 
in a straightforward manner what the actual 
facts were. He led the Court to believe 
that cultivating rights in sir lands were 
not the subject-matter in dispute. In fact 
they were excluded by the terms of the 
mortgage deed and in the decree that 
followed there is an express mention that 
the cultivating rights in sir lands did not 
pass. The defendant on these allegations 
‘of the plaintiff was not called upon to 
make any statement regarding his cultivat- 
ing rights which were expressly reserved 
by his mortgage-deed and to which the 
decree-holder did not lay claim by a suit. 
Tf in spite of this, the decree-holder sued 
for foreélosure or sale of certain old numbers 
describing them as khudkasht, though in 
fact they were sir at the time, the defend- 
ant could very well sit quiet and allow him 
to do so knowing fully that there were 
no such numbers as described in the plaint 

(7) ATR 1924 Nag. 155; 76 Ind. Oas. 637. 


(8) A IR 1934 Nag. 141; 151 Ind, Cag. 1062; INL 
J 100;7R N79. 
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bearing the character of khudkasht and 
the decree-holder even if he were to obtain 
a foreclosure decree as against such numbers 
will not be able to disturb his cultivating 
rights in sir lands. He was not, therefore, 
bound to agitate this question before the 
decree was passed and could not be preciud- 
ed from agitating it, when the decree-holder 
in execution of such a decree takes posses- 
sion of his cultivating rights. I hold that 
the defendant is not barred by the principles 
of res judicata from agitating this question 
by an application under s. 47 of the Civil 
Procedure Code. h 

As both the contentions raised by the 
appellant have been found against him, the 
appeal fails and is dismissed with costs. 
Counsel's fee Rs. 25. 

D. Appeal dismissed. 


. RANGOON HIGH COURT | 
Special Second Civil Appeals Nos. 46 to 
51 of 1936 
July 10, 1936 
Bacutey, J. 

MA SEIK AND ANoTHER— APPELLANTS 
YÊYSUS 
MAUNG SAN PE AND OTHERS— 
RESPONDENTS 

Res judicata-—To see what is res judicata, pleadings 
and judgment in previous suit should be looked in- 
to—Specific Relief Act (I of 1877), 8. 42—Dismissal 
of suit under—Hyfect — Mortgage of property and 
its subsequent sale—Vendee obtaining possession— 
Subsequent mortgage-decree — Suit by vendee for 
declaring that mortgage decree did not affect his 
righta dismissed in appeal — No question of title 
decided—Sule of property in execution of mortgage- 
decree — Suit by auction-purchaser involving ques- 
tion of title against vendee's legal representatives— 
Held, question of title was not res judicata, not being 
decided in declaratory suit—Suit for declaration— 
Dismissal of —Effect. h MA a 

When a decree in a previous suit simply dismisses 
a suit, it is necessary to look at the pleadings and 
judgment to see what were the points actually heard 
and decided in order to know what is barred by res 
judicata, It would be a contradiction in terms to 
gay that the Court had finally decided matters which 
it expressly left untouched and undecided. Jagajit 
Singh v. Sarabjit Singh (1) and Purshottam Gir v. 
Narbada Gir (3), followed. [p. 568, cols. 1 & 2.) 

The dismissal of a suit brought under s. 42, Specific 
Relief Act, does not have quite the same effect as the 
dismissal of suits claiming property directly or suits 
ofa like nature as the relief under e. 42 is merely 
discretionary. Bandey Ali y. Gokul Misir (6) and 
Monoo Singh v. Anand Singh (7), relied on. [p. 570, 
col. 2. 

A a sold his property to another after creat- 
ing a mortgage on it and the vendee took possession 
of it. The mortgagee subsequently brought a suit 
and obtained a decree on the mortgage. A suit sub- 
sequently brought by the vendee for the declaration 
that the mortgage-decree did not affect his rights, 
was dismissed On appeal on the ground that the suit 
for mere declaration did not lie on the question and 
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title was not decided therein. The property was 
sold in execution of the mortgage-decree and the 
auction-purchaser brought a suit involving the ques- 
tion of title against the legal representatives of the 
vendee who in defence set up the title in them- 
selves : 

Held, that the dismissal of the previous declara- 
tory suit brought by the vendee was not a bar to the 
raising of the question of title in defence by the legal 
. Tepresentatives of the vendee as the question was 
` not decided in that suit, 

_[Case-law discussed.] 


, _ Sp. S.C. A. from the judgment of the 
| District Court, Pyinmana, in O. A. Nos. 70- 
, 85 of 1935. - 

Mr. P. K. Basu, for the Appellants. 

Mr. Clark, for the Respondents. 
_Judgment.—This judgment covers the 
six Appeals Nos. 46 to 51 of 1936, The 
facts that give rise tothe suits from which 
the appeals: have been filed are as follows: 
On June 21, 1921, Tha Hlaing and Maung 
An, father and son, executed a mortgage 
of certain property and on August 29, 
they executed another mortgage in favour 
of the S.V.A.R. A. Chettyar Firm. The 
lands mortgaged included the lands which 
are referred to in the suits now under 
appeal. 

On November 1, 1922, Daw Hmo, the 
mother-in law of Maung Tha Hlaing, 
executed a sale-deed of the lands now in 
suit in favour of one Yan Gyaw. On 
January 22, 1924, theS. V. A. R. A. Chettyar 
Firm filed a suit on their mortgages, 
making as defendants Maung An, the 
legal representatives of Maung Tha 
Hlaing and the legal representatives of 
Daw Hmo. Yen Gyaw, however, was not 
made a party to this mortgage-suit. The 
legal representatives of Daw Hmo were 
joined, as the plaintiff firm alleged that 
Maung An was the recognized manager 
and agent of Daw Hmoand she had con- 
firmed the mortgages, and the plaint seems 
to suggest that the lands were really the 
properly of Daw Hmo. A mortgage-decree 
was passed against Maung An and 
against the legal representative of Tha 
Hlaing. The decree does not say that the 
suit was dismissed as against Daw Hmo's 
legal representatives, but there is a find- 
ing in the judgment that Daw Hmo was 
not liable under the mortgages and there 
is afurther finding of fact that the lands 
belonged to Tha Hlaingand Maung An. 
The preliminary mortgage-decree was 
passed on March 23, 1925. On November 6, 
1925, Yan Gyaw filed a suit against 
the S. V. A. R. A. Firm. The suit was 
headed: 

“Buit for declaration that the land in suit (in 
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absolute possession and enjoyment of this plaintiff} 
is not liable to sell at the instance of the defendant - 
Chettyar in execution of his mortgage-decree against 
the mortgagor.” 

The plaint sets out that the plaintiff bad 
brought the land by registered deed of 
sale on November 1, 1922, and had been 
working it ever since the date of purchase. 
It then sets out that the Chettyar Firm had 
filed a mortgage-suit and got a mortgage- 
decree without impleading Yan Gyaw and 
the prayer is as follows: 

“Wherefore the plaintiff prays for 4 decree declar- 
ing that the defendunt by his conduct and omission 
is estopped from denying this plaintiff's right to a 
declaration that the mortgage-decree is inoperative 
as against this plaintiff regarding the land in suit, 
with all costs.” ° 

The learned Judge found that the plaint- 
iff had brought the land from Daw Hmo 
by registered deed and that at the time the 
mortgage- suit was filed, the Chetiyar Firm 
had no knowledge of the purcnase. He 
further held that the plaintiff was not 
estopped from impeaching the decree. 
The fourth issue was: Is the suit main- 
tainable ?": but this was not decided 
because the learned Judge found that the 
suit, whether maintainable or not, ought 
to be dismissed. The judgment goes on 
to point out that the defendant firm had 
obtained a decree against Maung An and 
Maung Tha Hlaing, so thatthe defendant 
could only sell the right title and interest 
of his judgment-debtcr whatever that 
interest might be, and he also indulged 
in the prophetic remark, which has 
shown itself to be only too true. “The 
trouble will come, of course, when the 
auction-purchaser tries to get possession”; 
and the learned Judge refused to go 
into the question of the ownership of 
the lund. The suit was accordingly dis- 
missed. Yan Gyaw appealed to this Court 
and his appeal was dismissed. The judg- 
ment of this Court was a short one. In it it 
is pointed out: i 

“An important conflict of interest had conse- 
quently arisen as to whether Tha Hlaing and 
Maung An had legal title in the said lands or had 
power and authority from Daw Hmo to encumber 
them.” 

‘The judgment then states: 

“The plaintiff-appellant, however, endeavoured 
to get a cheap decision by bringing a declaratory 
suit under s. 42, Specific Relief Act, for a bare 
declaration. The plaint, which is badly drawn, 
does not raise the real vital question at issue 
between the parties, but asked for a declaration 
that the defendant-respondent by his conduct and 
omission is estopped from denying plaintiff's right 
to a declaration that the mortgage-decree is in- 
operative as against plaintiff regarding the land in 
suit.” 

From this condemnation of the plaintiff, 
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T must respectfully dissociate myself. Yan 
Gyaw was thenin possession of the land 
and a declaratory suit properly drawn up 
was the only remedy which he could seek 
for, and it was a remedy which he was 
entitled to ask for. The bad drafting of 
the plaint was entirely the fault of his 
legal adviser. The appeal was in the end 
dismissed; but there is a statement in the 
judgment: 

“It seems clear to us that as the appellant was 
not a party tp the mortgage-suit, he is not bound 
by it and respondent can only sell in pursuance of 
his mortgage-decree the right, title and interest of 
his judgment-debtors. If they had no rignt, title or 
interest, appellant is not affected. If they had, then 
there was ån incumbrance on the property at the 
time of appellant’s purchase.... by which he would 
probably have been bound.” 

The appeal was then dismissed. After 
this Yan Gyaw died and the lands passed 
into the hands of his widow and son, Ma 
Seik and Khin Maung, and they remained 
in possession. The appeal in the declara- 
tory suit was decided on June 21, 1927; 
but there were many delays before execu- 
tion was proceeded with, and all this time 
Ma Seik and Khin Maung remained in 
possession through their tenants. Ultimate- 
ly the lands were put up for sale under the 
mortgage-decree and brought by San Pe. 
He tried to get actual possession, but was re- 
sisted by the tenants. Sohe was given, what 
was termed, symbolic p-ssession ; in other 
words, it would seem he was toli that the 
lands were there and he could do what he 
liked with them. Then, on various dates 
between February 2 and 7, San Pe, 
instead of suing for possession of the 
lands, filed a series of suits against the 
tenants for recuvering all the rents which 
they had to pay under their leases to Ma 
Seik, and Ma Seik and Khin Maung were 
joined as parties. The tenants defended 
the suitsand Ma Seik and Khin Maung 
also put in adefence. They denied that 
the lands belonged to the judgment-debtors 
in the mortgage-suit. They asserted that 
they were the ownersin pcssession and had 
leased out their own lands to the tenants. 
They further asserted that they and Yan 
Gyaw had been in possession for more than 
twelve gears previous to the date of filing 
the suit. These are the main defences. 
The cases were tried together. For some 
reason no issue was framed as to whether 
the lands belonged to the jadgment-debtors 
in the mortgage-suit, but there was one 
issue: 

“Whether defendants Nos. 3and 4 (that is, Ma 
Seik and Khin rere are the true and legal 
owners of the lands and have been in possession of 
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the lands in question for over twelve years?” 

The other issues were all issues of fact 
with which it is unnecessary nov to deal. 
The trial Court, with regard to the issue 
about the ownership of the land, found that 
Ma Seik and Khin Maung were the true 
and legal owners of the land and had been 
in possession for over twelve years. In 
direct contradiction to this finding, however, 
he found on another issue, that the judg- 
ment-debtors in the morsgage-suit had a 
saleable interest in the land and he further 
found with regard to an issue about res 


judicata : 

“I need not answer the second part of that issue 
more than that U Yan Gyaw's declaration suit is 
not barred to the present suit.” 


In the end he dismissed the suits as 
against the tenants, but decreed them to 
the extent of one-fourth of the claim 
against Ma Seik and Khin Maung. Appeals 
by both sides followed: San Pe objected 
to the apportioning of the rents as between 
himself and Ma.Seik; he asked for decrees 
against the tenant defendants, as well 
as against Ma Seik and Khin Maung: he 
objected that the question of title was not 
relevant in the appeal, and that in any 
event the question of title was res judicata 
by reason of the declaratory suit of 1925. 
The learned Vistrict Judge held that the 
Township Judge was wrong in apportion- 
ing the profits; he held that San Pe had 
no claim against the tenants, unless he 
could show that the tenants had not paid 
their rents to Ma Seik; he held that the 
question of title was relevant and that if 
Ma Seik succeeded in showing that she had 
a better title to the property than the 
judgment-debtors, then she would obviously 
be entitled to all the profits from the pro- 
perty ; and he held that the matter of title 
was res judicata by virtue of the decision 
in the declaratory suit of 1925. The appeals 
of Ma Seik and her son were dismissed and 
San Pe's were aliowed, as the learned Judge 
held that San Pe was entitled to the whole 
of the rent due from tae tenants of Ma Seik 
and Khin Maung. Mau Seik and Khin 
Maung have, in consequence, liled the pre- 
sent appeals. 


The first question for decision, of course, 
is whether the question of title as between 
San Pe, who has bought the right, title 
and interest of Maung An and Tha Hlaing, 
as it existed at the time of the execution of 
the original mortgage on the one hand, and 
Ma Seik and her son on the other hand, is 
res judicata by virlue of the decision in 
the declaratory suit; and itis rather re- 
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markable that although many reported 
decisions have been placed before me, no 
case has been quoted in which the Zacis 
are in the slightest degree the same us 
the facls in the present case, in which, after 
a suit for a declaration based upon the title 
of the plaintiff has failed without the ques- 
tion of title having been gone into at all, it 
-has been held that in subsequent litiga- 
tion between the parties or their legal 
- representatives, the question of title must 
be held to be res juricata. J will deal first 
with the cases quoted by ihe appellant. 
The first case is Jagajit Singh v. Sarabjit 
Singh (1). In this case the appellant got 
a decree for village A. Possession was 
given when the lands were not demarcated. 
He then sued the respondent again for 
some lands under the allegation that they 
À belonged to village B, but this suit was dis- 
missed because the lands were not in 
village B. After this he got the land 
demarcated and it was found that some of 
the lands which he had referred to as 
being in village B were actually in village 
A, which had been adjudged to him by the 
first decree. He then sued to recover these 
lands and was met with the plea that 
his claim to- them had been dismissed 
when he sued for them as belonging to 
village B. The Judicial Committee found 
that the plea of res judicata set up 
and allowed by the lower Court was not 
good, and on p. 176* of the report is the state- 
ment: 

“When a decree simply dismisses a suit, it is 
necessary to look at the pleadings and judgment 


to see what were the points actually heard and 
decided.” 


This passage seems to me to be of im- 
portance. In the present case the declara- 
tory suit was simply dismissed, so it is 
necessary to look at the pleadings and 
judgment to see what was decided. In 
Sheosagar Singh v. Sitaram Singh (2) it was 
held that when in a suit to have it declared 
that the defendant was not the son of A, it 
appeared that in a former suit between 
the same parties, the issue go raised had 
been decided against the plaintiffs by the 
first Court but the High Court concurred 
in dismissing that suit a: not properly con- 
stituted, withholding any decisi-n of the 
issue then raised, the issue had not been 
“heard and finally decided” and was not 
res judicata under 8.13 of the then Civil 
Procedure (Jode. In the former suit the 

(1) 18 T A165; 19 O 159; 6 Sar. 80 (PO. 


PO TA 50; 420 616.1 0 WN 297; 7 Sar. 124 


“Page of 181 A—[Hd] 


MA BEIK Vv. MAUNG BAN PR 


(RANG) 118 10 


Subordinate Judge had heard and decided 
the point, but the appeal from that decision 
destroyed the finality of that decision. 
The judgment of the lower Court was 
superseded by the judgment of the Court 
of Appeal and the only thing finally decided 
by the Appellate Court was thatin a suit 
constituted as the suit of 1885 was con- 
stituted, no decision ought to have been 
pronounced upon the merits, and as no 
decision ought to have been pronounced, 
there was no final decision by any Court. 
In Parshottam Gir v. Narbada Gir (3) the 
head note is as follows: 

“Where a former suit between the same parties 
in the same Court and for the same r&lief resulted 
in a decree of dismissal, the judgment leaving it 
open to the plaintiff to bring a fresh suit and 
leaving ‘untouched and undecided all matters’ 
affecting the rights of the parties; held that such 
a decree did not constitute res judicata either under 
the general law or under s. 13 of Act XIV of 1882, 
not being a final decision of the suit." 

And at p. 182* of the report occurs the 
passage : 

“It would be a contradiction in terms ‘to say that 
the Court had finally decided matters which it 
expressly left untouched and undecided.” 


In Abdullah Ashgar Ali Khan v. Ganesh 
Das (4) the appellant, in pursuance of a 
deed of dissolution of partnership, executed 
a bond for the payment of a sum of money 
to the respondent. He sued toset aside 
the bond on the ground of fraudulent mis- 
representation as to the amount due. The 
trial Judge, and on appeal, the District 
Judge held that the alleged fraud was not 
established and dismissed the suit. Upon 
a further appeal tothe Judicial Commis- 
sioner it was held, without entering into 
the merits, that the appellant could not 
avoid the bond as he did not claim to avoid 
the deed. In a subsequent suit by the 
respondeat upon the bcnd the appellant 
Taised as a defence the same case 
of fraud. It was held that «the issue 
raised by the defence was not res judicata 
since the matter had not been “finally 
decided”. On p. 2167 of the report occurs/the 
passage : 

“The matter in issue in the present suit is no 
doubt the same as in the defendant's own astidn. 
It is clear, however, that although the two first Uou\ts 
had found against his allegation, the final Court fof 
Appeal refused to determine the issue. *Section' 10 
of the Regulation creates an estoppel by judgrient 


(3) 26 I A175; 21.4 505; 7 Sar, 538 (P O) 

(4) 44 TA 213; 42 Ind. Cas. 9 9; AI R 1917 P'O 201; 
44 O 449: 128 P WR 1917; 22M L T 451;220W N 
121;3 PLW 381; 260 L J568; 15 A LJ 889; 19 
Bom. L R 972; 3t M L J 12; 7 L W 62;132 PLR 
1917; (1918) M W N 7 Œ O). 
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only when the ‘matter in issue’ has been ‘finally 
decided’.” 

Those are all devisions of the Privy 
Council but some oiher cases of lesser 
authority have also been quoted. In 
Veetil Sankaran Nambi v. Devaki Antherje- 
nam (5)itwas held by a Bench of the 
Madras High Court that the dismissal of 
asuit on the ground of non-joinder of 
parties cannot be treated as involving a 
decision cn all the points that could pes- 
sibly arise in the suit. The points cannot, 
in such acase, be said to be heard and 
finally decided within the meaning of 
8. 11, Civil Procedure Code, and no question 
of res j2dicata can, therefore, arise on the 
bases of that decisicn. In Bandey Ali v. 
Gukul Misir (6) it washeld that a dismissal 
of a suit for an injunction in respect 
of certain property upon the ground 
that the plaintiff has not proved his posses- 
sion f the property in respect of 
which the injunction is sought is not a 
bar toa subsequent suit for possession of 
the same property. In this case reference 
is made to several older cases after con- 
sidering which it is stated : 

“These cases clealy show that ithas been the 
well-established practice of this Court not to 
dismiss asuit for possession merely on the ground 
thata previous suit had been brought for a 
declaration of title and dismissed on the ground 
of the plaintiff not being in possession.” 

This is interesting and must be remem- 
bered when considering the case of the 
respondent, which is based on “construc- 
tive reszudicta” ifthe expression may be 
used. ‘he same point was raised and 
decided in the same sonse in Nonoo 
Singh v. Anand Singh (7) and these 
decisicns, if followed, will be fatal to the 
contention of the plaintiff that in such 
acase he who brings a suit for ade- 
claration must sue in that case fur every 
relief that Le ean possibly obtain based 
on histitle tothe land, and if he chooses 
to sue for part only of his reliefs, every 
other relief: which he mighthave joined 
in a suit relating to his title to the land 
must be held to’ have been heard and 
decided against him. As against these 
cases, the respondent relies on the passage 
in Vinayak Sivrao v. Dattatraya Gopal (8) 
at p. 667% : 

“The plea of res judicata applies except in special 


cases not only to points which the Court was 
actually required by the parties to form an opinion 
(5)43 M LJ 672; 73 Ind. Oas. 491; AI R 192: Mad. 
259; 18 L W 26; (1922) M W N 428, 
(6) 34 A 172; 13 Ind. Cas. 154;9 ALJ 111. 
& 12 O 291. 
8) 2; B661; 4 Bom. LR 492. 
*Page of 26 B.—[Ed.] 
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and pronounce a judgment but to every point which 
properly belonged to the subjectof litigation and 
which the partizs exercising reasonable diligence 
might have brought forward at the time.” 

The facis in this case, however, are 
quite different. It was a suit in which 
the plaintiffs sued to redeem a mortgage. 
They were ordered to pay a certain sum 
within six months. They did so and got 
possession. In the meanwhile the defen- 
dan's had preferred an appeal and after 
the plaintiffs had got possession the 
Appellate Court decided that they had to 
pay a larger sum. This balance was 
paid within the time allowed. Subse- 
quently a suit was filed for profits of the 
mortgaged property between the date 
when the plaintiffs had obtained possession 
and the date when they had paid the full 
amount ordered bythe Court. It was held 
that the matter was barred by res judicata. 
The dictum relied on is of course a general 
one, but the decision in this case merely 
shows that when it is a case of redeeming 
a mortgage, if the Court decides the amount 
which has got to be paid without having 
had any claim made for mesne profits which 
would affect the amount which the plaintiff 
would have to pry to redeem a supple- 
mentary suitcannot be filed toask the 
Court to make an order which in effect 
would be increasing the amount which 
had to be paid to obtain possession. 
Reference for the respondent was also 
made to Sahibzadi Begam v. Muhammad 
Umar (9) which points out thatthe rule 
of res judicata is not confined to the 
provisions ofs. 11 of the Cede, but may 
be invoked under general principles of 
law. Ia this connection reference may also 
‘be made to Hook v. Administrator-General 
of Bengal (10) a Privy Oouncil decision 
and T. B. Ramchandra Rao v. A. N. S. 
Ramachandra Rao (11) another Privy 
Council decision in which at p. 331* 


occurs the passage : 

“The principle which prevents the same case being 
twice litigated is of general application and is not 
limited by the specific wordsofthe Code in this 
respect,” g => 

Another Privy Oouncil decision which 


(4,8 Lah. 15; 96 Ind. Oae. 1002; A I R1926 Lah, 
603; 27 P L R 504; 2 LO 281. 

(10) i& O 499; 60 Ind. Cas, 631; A IR 1921 P C11; 
481 A 187; 19 A LJ 366; 40 M LJ 423; 29M LT 
336; (1921) M WN 313; 33 CL J 405; 3U P LR (PO) 
17; 23 Bom LR 648, 25 O W N 915; 14L W 221 


PO. 

; ad 45 M 320; 67Ind Cas, 408:AI R 192 PC 
80; 49 IA 129; 30 M L T 154; 26 O W N 713; 350 
LJ 515; 16 L W 1; (1922) MW N 359; 20 A L J 684; 
43 M L J 78; 24 Bom. L R 963 (P O). 


*Page of 45 M—[Ed.] 
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is also refefred to is Fateh Singh v. Jagan- 
nath Bakhsh Singh (12). This wasa case 
in which the appellants brought a suit to 
set aside agift made by a Hindu widow 
out of her husband’s estate against her 
presumptive heirs. The suit was dismissed 
and they subsequently brought another 
suit to recover a share in the same 
property basing their claim ona family 
custom. It was held that the subsequent 
-guit was barred by res judicata because 
the appellants should have put forward 
in their first suit every ground upon which 
they could claim an interest in the land for 
which they were suing. 

Considering all these cases if seems to 
me that Ma Seik cannot be held to be 
debarred from proving her title by 
res judicata. AS I have pointed out 
Vinayak Sivrao v. Dattatraya. Gopal (8) 
was a case on facts entirely different 
to the present one, Sahibzadi Begam v. 
Muhammad Umar (9) Hook v. Administrator- 
General of Bengal (10) and T. B. Rama- 
chandra Rao v. A. N. S. Ramachandra Rao 
(11) merely lay down the general rule, 
‘while Fateh Singh v- Jagannath Bakhsh 
Singh (12) shows thatifa plaintif brings 
a suit to recover property, he has got to 
join in that suit every ground of attack 
which is open to him for getting possession 
of the property or part of it. On the 
other hand, the cases cited by the appel- 
lant seem to be nearer the point, With 
regard to the case in Jagajit Singh v. 
Sarabjit Singh (1) this lays _down 
something which seems to beneiit the 
appellant. To see what is barred by 
res judicata we have got to look to the 
pleadings and judgment to see what was 
actually heard, and decided and in ihe 
present case, it is clear that nothing was 
decided by this Court in appeal with regard 
to the plaintiff's title when the appeal in 
the former declaratory suit was dismissed 
in fact, the learned Judges clearly pointed 
out that the 8. V. A. R. A. Firm could 
only selltbe right, title and interest cf 
their judgment-debtors, and if Yan Gyaw 
had any right, title and interest in the 
property mortgaged that would not be 
affected by the sale. Parshottam Gir v. 
Narbada Gir (3) also helps the appellant by 
the passage : _ 

“It would bea contradiction in terms to say 


that the Court had finally decided matters which 
it expressly left “untouched and undecided”. 


(12) 47 A 158; 91 Ind. Oas. 280; A I R 1925 P O 55; 
JIA 100; 27 OO 334; 48 M LJ 64;2 O W N25: 
20 LJ 417;L R6AP O 50; 27 Bom. L R725; 29 
O W N 749,23 A LJ 739; 221, W 58(P 0), 


MA SEIK V. MAUNG SAN PR 


(RANG) 17310 


Abdulla Asghar Ali Khan v. Ganesh Das 
(4), Veetil Sankıran Nambi v. Devaki An- 
therjenam (5), Bandey Ali v.Gokal Misir 
(6) and Nunov Singh v. Anand Singh (7) 
are all cases in which the suit was dismiss- 
ed for some formal defect without the 
matters in controversy being finally 
decided, As I apprehend, however, Mr, 
Clark’s muin reliance was on the construc- 
tive res judicata. His argment was that 
the former declaratory suit wus based on 
U Yan Gyaw’'s title and the gioud cast 
upon it by thə existence of a decree 
apparently over the same land on the 
allegation that it belonged to Tha Hlaing 
and Maung An, He argued that” on the 
cause ofaction U Yan Gyaw ought to 
have brought asuit fora declaration that 
the land was his and was unaffected by 
the mortgage decree. As he brought a 
suit for a different declaration and lost 
that, he could never again bring a suit for 
any declaration on that same cause of 
action, and he then argued that as a suit 
for a proper declaration would be dismissed, 
it must be held that U Yan Gyaw had no 
title. With this reasoning I cannot agree. No 
doubt Yan Gyaw could not bring any other 
suit for a declaration but that does not, 
in my opinion, prevent him or his successors 
from setting up the title as a defence in 
a different case, No one is bound to 
bring a suit for a declaration unders, 42, 
Specific Relief Act, and if a man does 
so and shows thathe has got the legal 
character or right to any property that 
he claims, the Court is not bound to make 
the declaration he asks for: Ma Htay v. 
U Tha Hline (13). Supposing in this 
case U Yan Gyaw had asked for a proper 
declaration and had proved his title, but 
nevertheless the Oourt in its discretion 
refused to give him the declaration he 
asked for, could it be suggested that that 
would operate as res judicata and prevent 
him from ever afterwards raising his title 
as a defence. The cases in Bandey Ali v. 
Gokal Misir (6; aud Nonoo Singh v. Anand 
Singh (7), both seem to point to the 
fact that the dismissal ofa suit brought 
unders. 42, Specific Relief Act, doces not 
have quite the same effect as the dismissal 
of suits claiming property directly cr 
suits of a like nature. I would, therefore, 
hold that Ma Seik is not debarred from 
setting up her title by reason of res 
judicata, 

It is, therefore, now necessary to look 


ae R 649; 88 Ind, Cas. 66; A I R 1925 Rang. 
184. 


1938 _ 
into the question of whether Ma Seik and 
Khin Maung have proved thatthey have 
got atitle to the land in question. AsI 
have said before the issue was not raised 
exactly in the right form but in a form 
which cast an undue burden of proof on 
Ma Seik and Khin Maung as they were 
called upon to prove that they were the 
true and legal owners of the land and the 
issue was not framed as it should have 
been to lay upon San Pe the burden of 
proving that he had bought the interests 
of people who were the real owners of the 
land. There is no doubt that Ma Seik and 
Khin Maung have inherited Yan Gyaw's 
interest tn the lend. Yan Gyaw bought the 
land from Daw Hmo in 1922. Maung An, 
the grandson of Daw Hmo, descri! ed him- 
self in the mortgage suit as a Burmese 
Buddhist. lt may, therefore, be presumed, 
I think, that Daw Hmo was a Burmese 
Buddhist aso. Yan Gyaw and his heirs 
have been in possession since 1972. U Po 
Gywe, the Headman -of Sabingyi, who had 
been headman for the last 24 years, say 
from 191!, says that he had collected 
revenue for this land from Yan Gyaw and 
Ma Seik fcr about twelve years since the 
time that the land first came within his 
jurisdiction when the boundaries of certain 
village tracts were altered. Who paid the 
revenue before that he does not know, but 
he dces know that U Tha Hlaing and Daw 
Hmo, his mother-in-law, were in possession 
of the land before U Yan Gyaw got it. U 
Maung Kyi, who lives at Ywathitgyi, close 
to which the land lies, for the last 39 years, 
says that U Pye Gyi, Daw Hmo’s husband 
was in possession of the land about 30 years 
ago: after he died Daw Hmo rented the 
land until she sold it to Yan Gyaw. U Tun 
Hla also of Ywathiigyi, says that ke had 
worked the suit land on rent from Daw 
Hmo fur four or five years. U San Hla 
says that about 16 years ago he rented the 
land from Daw Hmo. This story makes 
out a prima facie case that Daw Hmo and 
her husband were in possession of this 
land for many years before the execution 
of the mortgage-deed by Tha Hlaing and 
Maung An, and that Yan Gyaw and his 
successors have been in possession of the 
land formcre than 12 years. As against 
this, the plaintiff says that he does not know 
to whom the land belonged, and none of 
his witnesses says anything about the 
ownership of the land. 

This being the case, it seems to me quite 
clear that the answer given by the learned 
Judge of the trial Court to Issue No. 3 that 
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tbeland in question belonged to Ma Seik 
is correct, and his answer to Issue No. 4 
that the judgment debtors in the mortgage 
suit had a saleable interest in the land, 
which contradicts his answer to [ssue No. 3, 
is wrong. [cn see no reason for his find- 
ing that the judgment debtors had a sale- 
able interest. He merely says that he is 
not prepared to say that Maung An had 
no saleable interest. I prefer his direct 
finding on Issue No.3. This issue was not 
touched upon by the lower Appellate Court, 
but I can see no reason for sending the 
case back for a finding by the learned 
District Judge, as the District Judge who 
heard the appeal is no longer in charge of 
the Court, and, in any event, these appeals 
being special civilsecond appeals, if he did 
find on Issue No 3 that the defendants had 
no title, that finding can be attacked in 
second appeal. 

Having found that res judicata does not 
prevent Ma Seik and Khin Maung from 
setting up their title in the land, and 
having found that they have proved that 
the land belongs to them, it is unnecessary 
for me to deal at length with the ques- 
tion which was argued before me very 
fully as to whether the possession of Yan 
Gyaw and his successors, which was clearly 
adverse to Tha Hlaing and Maung An, 
was adverse to the mortgagee, who was 
not under his mortgage entitled to posses- 
sion, and whether, therefore, a mortgagee 
not entitled to possession can lose his 
mortgage rights by the ousting of his 
mortgagor. This question, though very 
interesting, is not necessary for a decision 
of the present appeals, because as I have 
said, I have found that at the time of the 
mortgage Tha Hlaing and Maung An had 
no interest in the land and the land, at 
all material times, had belonged to Daw 
Hmo and her husband, thento Yan Gyaw, 
and then to Ma Seik and Khin Maung, 
For these reasons all these appeals will 
be allowed and San Pe’s suits for recovery 
of rents will be dismissed as against Ma 
Seik and Maung Khin Maung and he will 
bear ueir costs throughout. 

s. Appeals allowed. 
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RAMRATAN AND ANOTAER— RESPONDENTS 

Hindu Law--Joint family—Self-acquired proper- 
ty— Presence of nucleus—Nucleus proved to be small 
—Subsequent acquisition of property—Presumption as 
to—Business, house and site shown to have belonged to 
family—Burden is on person alleging self-acquisition 
to show how he came by self-acquisttions. 

Where the existence of joint property and a sub- 
stantial nucleus is proved but ifthat nucleus is 
proved to beso small that it could not have been 
the means leading to the acquisition in question, 
then the fair inference would be that the acquisition 
was acquired apart from it, i, e, was self-acquired 
If the person alleging self-acquisition proves that 
the nucleus is very small, then the burden also shifts 
for in such acase there is no presumption of joint- 
ness of subsequently acquired property. So also 
where the income from the nucleus is shown to have 
been employed inother ways Again, if, though 
some ancestral property is shown to exist but 
that is of such a nature that it can be ignored or 
cannot be regarded as founding an inference that 
the property in suit could have been derived out 
of it, then it may well be the property can be 
regarded as self-acquired. The sufficiency of the 
nucleus must be considered. But this does not, how- 
ever, mean that the nucleus must be of such a 
kind or amount to so much property or money that 
it can directly be turned into the property in ques- 
tion. If the acquirer is shown to be a businessman 
deriving his money from business and he is shownto 
have succeeded to and carried on the family busi- 
ness, that alone will fix his subsequent acquisitions 
with the character of joint family property unless 
he proves the converse or at least that the family 
business was trivial and can fairly be ignored. 
Generally expressed, if he is shown to have succeed- 
ed to that which, granted work and ability, could 
turn into the property in question, that property 
will be deemed to have resulted from what he suc- 
ceeded to until he shows the converse. 

Oase-law discussed.] 

here a business, house and site are shown to 
have belonged to the family, the burden shifts to 
the person alleging self-acquisition to show how he 
came ‘by self-acquisitions or money of his own out 
of which he was able to acquire the sait houses. 
Of course, had he established that the sites were 
acquired and the houses built out of his own self- 
acquisitions, the resulting acquisitions would have 
been sealf-acquisitions. 


S. O. A. forthe appellate decree of the 
Court of the District Judge, Raipur, dated 
Febrnary 25, 1935,in O. A. No. 36-A of 
1934, confirming the decree of the Court of 
the Second Sub-Judge, Second Class, Rai- 
oe dated July 3, 1934, in C. 8. No. 353 of 
1933. 

Mr. B. T. Amlekar with Mr. M. R. Bobde, 
for the Appellant. 

Mr. E.M. Joshi, for the Respondent. 
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brcught by defendant No.1, Sher Muham- 
mad Khan, against the judgment and dec- 
ree of the lower Appallate Judge before 
whom this defendant had preferred an 
appeal against the judgment and decree 
of thetrialJudge. The plaintiff, Ramratan, 
also preferred an appeal against that part 
of the trial Judge's judgment and decree 
that dismissed his suit so far as part of 
the relief claimed was concerned. The 
lower Appellate Judge allowed the plaint- 
iff's appeal and disallowed the first defend- 
ants appeal, with the result that the suit 
was decreed as prayed. 

The’ claim was for a declaration that 
houses A, B and © are the property of the 
plaintiff and that no portion of the said 
property is liable to attachment and sale 
in execution of the first defendant's decree. 
That decree had been obtained against the 
second defendant who is the son of the 
plaintiff. This claim suit follows upon an 
objection taken by the plaintiff in execu- 
tion of the first defendunt’s decree against 
the second defendant. The objection was 
dismissed. 

The following facts are not in dispute; 
The second defendant and the plaintiff 
were, at all material times, members of an 
undivided joint Hindu family. The plaint- 
iff isthe father of the second defendant, 
is now a contractor, and started work asa 
Cart-wheel maker at an early age. His 
father before him was a cart wheel maker. 
House A was bought by plaintif by a 
sale-deed (Ex. P 1) which shows him as 


_the purchaser and does not mention defend- 


ant No, 2 (who in 1909, the date of the 
sale-deed, would have been about 11 years 
old). The cited consideration is Rs. 2,000. 
The site of house B was acquired by 
plaintiff who wasthe defendantin asuit 
brought by strangers for possession.: He 
won the suit, but compromised after an ap- 
peal wus filed on terms that the plaintiffs 
sold their right, title and interest in the 
site for Rs. 300. That was on June l4, 
1927. The second defendant was not 
mentioned. Upon that site the plaintiff 
built house B, House C has been built by 
plaintif on a site that admittedly was an- 
cestral. . 

The value of the site on which house 
B was built was put at Rs. 1,000 in the 
plaint in the above-mentioned compromised 
suit (ix. P-4), In that suit the present 
plaintiff's defence was based apparently on 
the fact that his father before him and he 
had been in possession for many years 
and had paid no rent. This at least is the 


1238. 


effect of part of his evidence. It was on 
this land that the cart wheel shop was. 
The dimensions of the site weresome 70 x 
80 feet. The Rs. 300, according to the 
plaintiff, were fixed as being atthe same 
rate as a similar site was sold for nearby. 

The plaintiff gives no explanation of how 
he came to be able to buy or build these 
houses or sites. He says he inherited a 
house at Kamtee from his maternal grand- 
father with whom he lived. He says he 
inherited mo property from his father. 
This of course is not the point and it is 
difficult to understand why he was not 
asked whetber there was any joint family 
property. Joint Hindus do not inherit 
from their father unless the father has 
self-acquired properly, 

The plaintiff admitted that: (1) his father 
had a house that was sold by plaintiff's 
brother about 1901; (2) his father carried 
on business as a wheel-wright. As we 
have seen, that business was carried on 
on the site upon which house B now stands, 
and plaintiff “inherited” it, t.e. the site, 
from his f.ther; (3) house O stands “on 
the land of my father”. 

The question is what in law isthe pro- 
per inference to draw from the above 
facts. 

In my opinion, the matter can be stated 
as follows:— 

In the case of Hindus, there is a pre- 
sumption of jointness (Mayne, para. 289,: 
but there is no presumption that the re- 
sulting joint family has any joint property: 
Bridichand v. Popat Lal (i). Once, how- 
ever, it is established that such a family 
has property the presumption is that all 
property held by any member is 
held as amember of the family and not 
as an individual. In Dhurm Das Pandey 
v. Shama Soondri Dibiah (2) their Lord- 
shipsof the Privy Council at page 240* 
observed: 

“It isfallowed that his was a family who lived in 
commonsality, eating together,and possessing joint 
property. Itis allowed that they had some joint 
property, acd therecan be no doubt that under these 
circumstances the presumption of law is that all 
the property they were in possession of was joint 
property until it wasshown by evidence that one 
member was possessed of separate property.” 

See also Vadamalai Pillai v. Subra- 
mania Chettiar (3) and Gokal Chand v. 


(1) AI R1926 Nag. 389; 95 Ind. Cas. 183. 

(2) 3 MIA 229,6 W RPO 43; 1 Sar, 271; 1 Suth. 
147 (P 0). 

(3) A IR 1923 Mad. 262; 71 Ind. Cas. 130; 16 L W 
936; (1923) M W N 57. 


*Page of 3 M. I. A.—[Hd.! 
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Hukam Chand Nath Mal (4). 

The Mitakshara defines self acquisition as 
“that which has been acquired by the co- 
parcener himself without any detriment to 
the goods of his father or mother”: Mitak- 
shara, Oh, 1, section IV, P 2. 


It "was. accordingly held many years 
ago by the Madras High Court that pro- 
perty inherited from his mother's father is 
not self-acquired: Muttayan Chetty v. 
Sivagirt Zamindar (5). Even, however, 
assuming that the property inherited in 
this case from the maternal grandfather is 
to be treated as self-acquired property, 
there is nothing to prove that the houses 
in suit were purchased out of the moneys 
realised.either by the sale of or the income 
derived from, that property. There is 
nothing to show what its value was. 
There is nothing to show whut the value 
of the ancestral site was or the extent of 
the ancestral cart-wheel business or the 
value of the ancestral house that was sold. 
As to the last item, it must be assumed 
until the contrary be shown that the pro- 
ceeds of such sale remained with the 
family. How they were utilized no one can 
say. 

This, therefore, is a case where it is 
proved that there wis some ancestral 
nucleus, viz. a site, a business, and a 
house. It isa case where the Person in 
question is shown to have carried on: 
the business and to have been in posses-' 
sion of the ancestral site and the site on 
which the business was carried on and 
which, as aconsequence of the family 
occupation,he retained possession of for 
years rent-free. It is a case where ad- 
mittedly the family had a house which 
was sold. The person in question, Ram- 
ratan, i8 not shown is getting any pro- 
perty from any other source than (a) his 
maternal grandfather, and (b) his own 
exertions. What (a) amounted to is un- 
known. There is nothing to show that 
that property {a house) was any more 
valuable than the house his brother sold. 
What (b) amounted to is unknown. 


This is, therefore, a case where the exist- 
ence of joint property and a substantial 
ancestral nucleus is proved. That having 
been proved, the onus shifts tothe other 


(4) 2 Lah. 40; 60 Ind. Cas. 379; 19 A LJ 219; 4 
L J 327; 2P L T 208; 330 L J 355; 299M LT 258: 
(1921) MW N 175; 250 WN 534; 3UPLR@C) 

: 23 Bom. ; JALW 435:49 PWR . 
431 Al62(P CG), wah 

(5) 3M 370. 
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side: Lal Bahadur v. Kanhaiya Lal (6), 
-Ram Kishen Das v. Tunda Mal (7) and 
Bridichand v. Popat Lal (1). 

lf that nucleus had been proved to be 
so small that it could not have been the 
mens leading tothe acquisition in ques- 
tion , then tue fair inference would be that 
the acquisition was acquired apart from 
it, i. e., was self-acquired. 


Ifthe person alleging self-acquisition 
proves that the nucleus is very small, then 
the burden also shifts, for in such a case, 
there is no presumption of jointness of 
subsequently acquired property: Kanshi 
Ram v. Shankar Das (8) and cases there 
cited: so also where the income from the 
nticleus is shown to have been employed 
in. other ways: Suraj Kumar v. Jagannath 
9). 
ee if, though some ancestral pro- 
perty is shown to exist but that shown 
is of such a nature that it can be ignored 
or cannot be regarded as founding an 
inference that the property in suit could 
have been derived out of it, then it may 
well be the property in suit can be re- 
garded as self-acquired: see Ramiah v. 
Mahalakshmamma (10) and cases there 
cited, especially Ram Kishen Das v. 
Tunda Mal 7). The sufficiency of the 
nucleus must be considered: Hari Singh v. 

. Gurbaksh Singh (11). This does not how- 
--ever, in my opinion, mean that the nucleus 
‘must be of such a kind or amount to so 
much property or money that it can 
directly be turned into the properly in 
question. Ifthe acquirer is shown to be 
a businessman deriving his money fiom 
business and he is shown to have succeed- 
ed to and carried on the family business, 
that alone will fix his. subsequent acqui- 
sitions withthe character of joint family 
property unless he proves the converse or 
at least that the family business was 
trivial and can fairly be ignored. General- 
ly expressed, if he is shown to have suc- 
ceeded tothat which, granted work and 
ability, could turn into the property in 
question, that property will be deemed to 


(8) 29 A 244; 34 I A65; 4 ALJ 227, 9 Bom. LR 
597; 5 OLJ 310; 11 OW N 417, 17M L J 228;2 M 


T 147 (P 0). 
= (7) 3A oT; 10 Ind, Cas. 513; 8 A L J 723. 

(8) A I R 1928 Leh. 397: 111 Ind. Oas. 596; 10 Lah. 
L 


J 93. 
(9) 152 Ind. Cas. 544; A IR 1934 All. 87,7 R A 


54. 
dio) 136 Ind, Cas. 203; 35 L W 30; Ind. Rul. (1932) 


d, 269. 
Met) AIR1931. Lah, 593; 133 Ind, Cas. 437; 32 P L 


R 450; Ind. Rul. (1931) Lah. 173, 
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have resulted from what he succeeded to 
until he shows the converse. 

A business, a house, and a site being 
shown hereto have belonged to the family, 
in my opinion, the burden shifted to the 
Plaintiff to show how he came by self- 
acquisitions or moneysof his own cut of 
which he was able to acquire the suit 
houses. Of course, had he established 
that the sites were acquired and the houses 
built out of his own self-acquisitions, the 
resulting acquisitions would have been 
self-acquisitions, This the plaintiff failed 
to do, and I am accordingly of the opi- 
nion that the appeal succeeds with costs 
in all Oourts. 

Ns Appeal alloued. 


SIND JUDICIAL COMMISSIONER’S 
COURT . 
First Civil Appeal No 22 of 1933 
October 4, 1937 
Rupouanp, Ag. J. O. anp Logo, J. 
Musammat NONIBAI W/o MULCHAND— 
APPELLANT 
veTSUS 
JETHANAND SHEROOMAL AND oragrs— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 18, 19 —Set off—Rules not exhaustive—Claims to 
set-off arising at different stages of same proceeding-—— 
Claims barred by limitation—Court has inherent 
jurisdiction to allow evensuch claims. i 

Rules 18 and 19 of O. XXI, Oivil Procedure Code, 
do not exhaust the cases in which set-off may be 
allowed in execution proceedings, Apart from rr. 18- 
and 19 of O. XXI, the Court has inherent 
jurisdiction on equitable priuciples to allow a 
set-off of claims arising at different stages in the 
same suit or proceeding and this even ifthe right 
to recover the claim sought to be set-off is barred by 
limitation. 

A final decree in a partition suit entitled J to 
recover a certain sum of money from G. In the 
appeal tothe High Uourt arising outof the same 
suit and the same proceeding G had been awarded 
costs against J, an amount larger than that recover- 
able by J from G in the final decree for partition. 
G had not executed his decree for costs : 

Held, that G was entitled to sat-off against his 
claim of costs against J, the latter's claim against G. 
Ramu Sahu v. Thakur Dayal Rai (2), Nubo Lall 
Khan v. Maharani of Burdwan (3), Krishna Ghan- 
dra Bhowmik v. Pubna Dhanabhandar Co. (4) and 
Chinnammal v. Chidambara Kothanar (5), relied on. 

Mr. Srikishindas H. Lulla, for the Appel- 
lant. 

Mr. Assudomal Rewachand, for the Res- 
pondents 

Lobo, J.—Tais in an appeal arising out 
of execution proceedings in Suit No. 26 of 
1917, of the First Class Civil Oourt, Shikar- 
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The facts connected with this matter 
are these. Gulabrai and Jethanand were 
two brothers. Gulabrai instituted a suit 
against his brother for partition of joint 
family property. In this suit Jethanand 
pleaded that there had been a prior parti- 
tion. The Court which tried the suit 
upheld this contention but allowed the 
suit to proceed on the basis of a suit for 
partition of the property of co-owners. 
Gulabrai failed to prosecute the proceed- 
ings on this basis and the suit was ac- 
cordingly ordered to be dismissed. Gulabrai 
filed two appeals in this Court against the de- 
cision of the trial Court, being First Appeals 
Nos. 37 and 38 of 1919. In these appeals 
Gulabrai succeeded andthe decree of the 
trial Court was vacated. The finding in 
favour of a prior partition between Gulab- 
rai and Jethanand was negatived by the 
High Court and Jethanand was ordered to 
pay all the costs throughout. Meanwhile 
Gulabrai had mortgaged his undivided 
moiety of the property in dispute to the 
present appellant Nonibai Nonibai filed a 
suit on the mortgage being Suit No. 185 of 
1925. This suit was decreed and the 
mortgage upheld. In execution subject to 
equities in favcur of Jethanand the pro- 
perty was ordered to be sold ard it was pur- 
chased by the appellant. 

Now, in the proceedings before the Com- 
missioner in the partition suit after the 
High Court had vacated the preliminary 
decree and a fresh preliminary decree bad 
been passed, Jethanand was given a money 
decree against Gulabrai for a sum of about 
Rs. 628-12-0 and this sum was made a 
charge upon the immovable property allot- 
ted to Qulabrai in the partition. After 
the final decree for the recovery of the 
sum of Rs. 628-12-0, Jethanand filed an exe- 
cution application praying for the sale of 
the half share of the property mortgaged 
with the appellant and subsequently pur- 
chased by ner. CGulabrai in the meanwhile 
had been adjudicated insolvent. -'etba- 
nand’s execution application was cpposed 
by the appellant on the ground that no 
execution could issue at the instance of 
dethanand for th.s money and no liability 
attached to the property awarded to Gulab- 
rai in partition and purchased by the 
appellant, because the costs awarded to 
Gulabrai by the Court of the Judicial Com- 
missioner of Sind in the appeals from the 
original preliminary decree passed by the 
trial Court in the partition suit were larger 
in amount than the amount which Jetha- 
nand was claiming against Gulabrai under 
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the final decree and the Court was bound 
to record satisfaction of the smaller sum 
setting off Jethanand’s claim against 
Gulabrai against the larger sum recover- 
able by Gulabrai from Jethanand. These 
objections were raised by the appellant as 
well as by Gulabrai. While disposing of 
these objections the learned Judge has 
stated: 

“Coming to the objections of plaintiff, he has not 
supplied in the first place the details of the sums 
due by defendant No. 1 on various decrees from time 
to time His objection is too vague and cannot 
be entertained. But assuming that it can be enter- 
tained, he admits that these moneys were due before 
preliminary decree passed in 1927 and no execution 
application has been filed after it. Hence as the 
execution application of these sums is admittedly 
time-barred now, O. XXI, r. 19, is inapplicable. The 
learned Pleader for plaintiff relies on the ruling in 
Madappa Ganapa v. Jaki Ghosal (1', but it is inap- 
plicable because both the sums due were in exist- 
enceat the same time which is not the case here, 
for plaintiff's sums were due before the preliminary 
decree and defendant No. ls sums were due in 
the final decree only. To invite the application of 
O. XXI, r. 19, Civil Procedura Code, it 1s necessary 
that both the sums due should be executable at the 
same time by the same decree... ...Objections are 
therefore, overruled. Notices under O. XXI, r. 66, 
Civil Procedure Code, to issue.” i 

Against this order of the learned Jndge 
the appellant has presented the present 
appeal. Jethanand and Gulabrai in the 
appeal are respondents Nos.1 and 7. We 
are of the opinion that the learned Judge 
has fallen into an error in holding that the 
amount claimed by Jethanand in the exe- 
cution application before him could nct in 
law be set off against the larger amount 
due by Jethanand to Gulabrai as costs 
awarded in First Appeals Nos. 37 and 38 
of 1919 of the Court of the Judicial Commis- 
sioner of Sind, before the second preli- 
minary decree in the partition suit. The 
learned Judge has failed to consider that 
rr. 18 and 19 of O. XXI, Civil Procedure 
Oode, do not exhaust the cases in which 
set off may be allowed in execution pro- 
ceedings. It is now well establised that 
apart from rr. 18 and 19 of O. XXI, Civil 
Procedure Oode, the Oourt has inherent 
jurisdiction on equitable principles to allow 
a set-off of claims arising at different 
stages in the same suit or proceeding and 
this even if the right to recover the claim 
sought to be set off is barred by limitation. 
In kama Sahu v.Thakur Dayal Rai, 39 Ind. 
Cas. 888 (2), it was held by a Bench of the 
Patna High Ocurt that where several orderg 
awarding cosis are made in the same suit 

(1) 40 B 60; 30 Ind. Cas, 893; A I R 1915 Bom. 
226; 17 Bom, L R 689. 
ma 39 Ind. Cas, 888; A IR 1917 Pat, 259,2 P L W 
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and in the-same proceeding, they must be 
deemed to be incorporated with and to form 
part of the final decree, even though the 
prior orders awarding costs are of an in- 
terlocutory character. Therefore a party 
is entitled to set off costs awarded to him 
by one order in the same suit as-against 
the costs awarded to another party by a 
subsequent order in that suit. The learned 
Judges relied upon the casein Nubo Lall 
Khan v. Maharani of Burdwan (3). 
Atkinson, J., has further stated in his judg- 


ment: 7 AP 

“T donot think that the question of limitation 
will materially arise in this case, because according 
to the view we take, whether the order be barred by 
limitation or not, is immaterial.” j 

In the present case the final decree in 
the partition suit entitled Jethanand to 
recover a certain sum of money from 
Gulabrai. In the appeals to the High 
Court arising out of the same suit and 
the same prcceeding, Gulabrai had been 
awarded costs against Jethanand, an amount 
larger than that recoverable by Jethanand 
from Gulabrai in the final decree for par- 
tition. It is true Gulabrai had not executed 
his decree for costs, but these were awarded 
in the same proceedings and the case refer- 
red to aboveis clear authority for the propo- 
sition that Gulabrai was entitled to set off 
against his claim of costs against J etha- 
nand, the latter's claim against him. 

The principle enunciated in the case re- 
ported in Ramu Sahu v Thakur Dayal Rai 
39 Ind. Cas. 888 (2), has been followed in 
other cases. In Krishna Chandra v. Pabna 
Dhanabhandar Co. (4), it was held that an 
executing Court can entertain a claim to set 
of (O. XX1, r. 19) and although a particular 
case does not come within the strict terms of 
O. XXI; r. 19, on general principles and in 
the .exercise of its inherent power, such 
a Court can give effect to such a claim. 
The. same principle was adopted in Chin- 
namal v. Chidambara Kothanar (5), where 
the learned Judges held that there was a 
strong body of authority in favour of the 
view that the Court had inherent power to 
allow set off apart from the provisions of 
O. XXI. r. 19, Civil Procedure Code. 

The appellant, in our opinion is, therefore, 
entitled to succeed. We accordingly allow 

the appeal and remand the case to the 
‘trial Court to determine on its merits the 

(3) 9 W R 590. i 

(4) AIR 1935 Cal. 225; 155 Ind. Cas. 991; 620 
298; 39 C W N 106; 60 O LJ 291;7 R 0652. 

6) 71 ML J 506; 165 Ind. Oas. 484; AIR 1936 
Mad. 626; IL R (1937) Mad. 59; 44 L W 34; (1936) 
-M W N 703; 9 RM 262. 
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extent to which set off should be allowed 

and otherwise to dispose of the matter on 

the merits. Costs to be costs in the cause. 
8. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 8 of 1935. 
November 11, 1936 
Jar Lat, J. 

WARRIS KHAN AND orarrs— 
PLAINTIFFsS—APPELLANSS 
versus 
ATMA RAM AND OTSERS—DEFENDANTS 

AND OT:HWERS—PLAINTIFES | 
— RESPONDENTS 

Custom (Punjab)—Alienation—Non-proprietors of 
village Usman Khattar, District Rawalpindi—Whe- 
ther entitled toalienate sites of their houses. 

The non-proprietors of the village Usman Khattar, 
District Rawalpindi, are by custom entitled to dis-- 
pose of the sites of their houses. 

S. CO. A. from the decree of the Dis- 
trict Judge, Rawalpindi, dated August 13, 
1934. 

Mr. Abdul Haye, for the Appellants. 

Mr. Mehr Chand Mahajan, for 
pondent No. 1, 

Judgment.—The appellants are proprie- 
tors of the village Usman Khattar in 
the District of Rawalpindi.’ They institut- 
ed a suit for a declaratory decree that, 
the sale of a havelt owned by Fazal 
Ilahi, a non-proprietor resident of the village.. 
in execution of a decree against him 
was invalid on the ground that the non-pro- 
prietors of the village in question are not 
entitled to dispose of sites of their houses. 
The sale had taken place in execution 
of a decree granted by the Court. The 
trial Court decreed the suit but the learned 
District Judge of Rawalpindi reversed the 
decree of the trial Court and dismissed 
the suit, and he granted a certificate nnder 
s. 41, Punjab Courts Act. Consequently 
this second appeal has been heard by 
me at some length. . f 

The sole question for decision is whe- 
ther the non-proprietors of village Usman 
Khattar in the Rawalpindi District are entitl- 
ed to alienate the sites of their houses. 
The burden of proof was placed on the 
defendants, that is, the non- proprietors. 
11 witnesses were produced on behalf of 
the defendants, three of whom gave evi- 
dence merely as to the existence of a 
custom whereby the non proprietors are. 
entitled to dispose of the sites of their houses. 
They did not, however, support their evidence 
by any instance. Wight witnesses, how- 
ever, have given evidence which is supported, 


Res- 
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by documents in most cases and most of 
them have mentioned not only one instance 
of an alienation but a number of in- 
stances. Against this oral evidence the 
Plaintiffs relied upon three documents. 
Two are judgments in which alienations 
of sites by non-proprietors in an adjoining 
village have been set aside. The third 
relates to a suit for damages and does 
not appear to have any direct bearing on 
the question of custom. Among the in- 
stances given by the defendants’ witnesses 
there are instances of sales of vacant 
sites. The instances mentioned by the 
witnesses relate to the period between 1895 
and recent years. The most important 
evidence, however, which supports the de- 
fendants’ case is a judgment of the District 
Judge of Rawalpindi, dated August 24, 
1923, in Civil Appeal’ No. 102 of 1923, 
Waris Khan v. Fakir Chand. That case 
related to this village and after a thorough 
inquiry the learned Judge in an exhaustive 
judgment held that in the village of 
“Usman Khattar the non-proprietors had 
established a custom whereby they were 
entitled to alienate the sites of their 
houses. 

In the settlement of 1864 a dispute arose 
between the proprietors and the non-pro- 
prietors because the names of the non- 
proprietors were entered as proprietors of 
the abadi under the orders of the Financial 
‘Commissioners. Proceedings were institut- 
ed to have the entry corrected and then 
the case of the proprietors was that the 
non-proprietors used to pay them one- 
quarter of the sale price of the sites. It 
was not their contention at that time that 
the non-proprietors were not entitled to 
sell the sites cf their houses. lt is not 
clear from the record what the result of 
these proceedings finally was, but their 
importance lies in tke fact that the pro- 
prietors did not deny the right of the 
non-proprietors to sell the sites of their 
houses. They merely claimed that the 
non-proprietors were bound to pay them 
one-quarter of the sale price. At that time 
a list of more than 100 sales was pro- 
duced before the Revenue Authorities, and 
apparenfly the existence of these sales 
was not denied by the proprietors but 
the dispute between the parties was about 
the payment of the one-quarter of the 
sale price and inquiry was directed to 
that matter. Thus on the side of the 
non-proprietors there is a larger number of 
sales which have been proved by docu- 
mentry evidence supported as it is by 
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the eigat witnesses mentioned above. In 
addition to this there are more than 100 
alienations which took place before 1864. 
On the side cf the proprietors there is not 
a Single instauce of an alienation which 
has been set aside at the instanceof the 
proprietors in this village. 

The learned Counsel for the appellants, 
however, relied upon certain observations 
made in some of the judgments of this Court 
that the mere fact that previous aliena- 
tions have not been challenged by the 
proprietors is no proof of the existence of a 


“custom that the non-proprietors havea right 


to sell the sites of their houses. I do not 
think that the proposition so broadly stated 
reason. The 
matter must depend upon the circumstances 
of each case, the number of instances of 
alienations and the -circumstances under 
which they have taken place. In the 
present case there have been a large 
number of alienations before the first settle- 
ment of the village and not a single 
alienation has been challenged by the 
proprietors successfully. Only one instance 
in which an alienation was challenged is 
against the proprietors, and the previous 
history of the dispute in 1864 negatives 
the claim of the proprietors. 

With regard to the judgment of the 
District Judge in the case of 1923 Counsel 
for the appellants urged that the vendor in 
that case, Chanda, was found to be a pro- 
prietor. That may be so, but the learned 
Judge deliberately proceeded to decide the 
question of the capacity of a non-proprietor 
to alienate the site of his house in view 
of the alternative plea that even if the 
vendor be held to be a non-proprietor, he 
was entitled to sell the site of his house 
by custom. In my opinion, therefore, the 
learned District Judge has rightly held 
in this case that the non-proprietors of 
the village Usman Khattarare by custom 
entitled to dispose of the sites of their 
houses. 

An application was made by the appellants 
for permission to produce additional docu- 
mentary evidence. The document relied 
upon has been placed on the record and 
I have examined it. 1 do not think it has 
any important bearing on the question at 
In spite of that document f am 
definitely of opinion that the conclusion 
of the learned District Judge is correct. 
I dismiss this appeal with ccsts. 

Ne Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 852 of 1935 
February 26, 1937 
UHA AND BARTLEY, JJ. 
KESHAB CHANDRA SARKAR AND 
OTHERS— DE¥FENDANTS—APPELLANTS 


VETSUS 
GOPAL CHANDRA CHANDA— 
PLAINTIFE—RESPONDENT 
_ Landlord and tenant—Forfeiture—Lease prohibit- 
ing alienation— Lessee transferring part—Landlord’s 
right of re-entry. 

Restrictive covenant or a covenant entailing for- 
feiture of a tenancy in a case of alienation contain- 
ed ina lease must be strictly construed against the 
lessor. A covenant against alienation by a lessee 
must relate to transfer of the entire leasehold ; and 
on traneler ofe part only, grs lessor's right of re- 
entry does no accrue. Swarnamoyee Debya v. 
Aferaddi (1), referred to. y 4 


C. A. from the appellate decree of the 
Additional District Judge, Khulna, dated 
January 31, 1935. 

Mr. Jitendra Nath Guha, for the Appel- 
lants. : 

Messrs. Radhabinode Pal, Premranjan 
Ray Chaudhury and Sudhindra K. Guha, 
for the Respondent. 


Judgment.— The suit in which this 
appeal has arisen was instituted by the 
plaintiff-respondent in this Court for 
declaration that a Miras Ijara tenancy 
created in favour of defendant No. 7 
terminated on account of violation of condi- 
tions restraining alienation of the same. 
There were other reliefs claimed in the 
suit ancillary to the declaration sought 
‘for, which related to the action taken by 
the transferees from defendant No. 7 by 
virtue of the unauthorised transfer. The 
Miras Ijara (Ex. 4 in the case) was in 
respect of three different plots of land 
specifically mentioned in the document. 
The first plot consisted of five cottahs of 
land of which the rental was four annas 
only. The incorporation of the property 
made it possible for the parties concerned 
to have the document registered in the 
District of Bakargunj. The other two 
Plots were properties situate in the District 
of Khulna, The three different plots 
comprised Properties as mentioned in the 
document itself being scattered (pital gola), 
boundaries could not be given of the same. 
The rent fixed for the three plots taken 
together was Rs. 80, payable in six differ- 
ent kists. It was stipulated in the Miras 
Ijara that in case of necessity for the sale 
of the lands comprised in the tenancy 
the lessee shall sell the same to the lessor at 
a proper valuation, barring that, the lessor 
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shall not gift away, sell, sub-let or make 
transfer of the same in other manner. 
In case the lessee did so, the properties 
comprised in the lease will revert to the 
lessor’s khas possession on extinction 
of the lessees right. The lands 
were to be enjoyed by the lessee from 
generation to generation exercising right of 
transfer subject to the ccendition mentioned 
above. 

There was a transfer of two of the plots 
mentioned in the Ijara lease, and the 
plaintiff wanted to enforce the covenant 
against transfer in the present litigation. 
The case of the contesting defendants, 
defendant No.7 and defendants Nos. | to 
4, was that there has been no forfeiture of 
the tenancy, as only plots Nos. 2 and 3 of 
the lease and not plot No. 1, were trans- 
ferred, that there was no contract in the 
lease for forfeiture in case of transfer of 
even a part ofthe lease-hold. It may be 
taken to be well-settled that restrictive 
covenant or a covenant entailing forfeiture 
of a tenancy in a case of alienation con- 
tained in a lease must be strictly construed 
against the lessor. A covenant against 
alienation by a lessee must relate to trans- 
fer of the entire leasé hold; and on transfer 
of a part only, the lessor’s right of re-entry 
would not agcrue: see in this connection 
Swarnamoyee Debya v. Aferaddi (1). 

In the case before us, the principal ques- 
tion raised on the merits of the case was 
whether plot No. 1 mentioned in the Ijara 
lease existed atthe date of the lease or 
not. There was, however, a distinct admis- 
sion of the plaintiff on the subject that 
three properties were comprised in the 
lease including the Kamarhati land of 
five cottahs, which was plot No, lin the 
Miras Ijara lease, and as mentioned 
already, the incorporation of which item of 
property made registration of the docu- 
ment possible at the place where it was 
registered. The trial Court on the materials 
before it came to the decision that the 
property existed at the date of the lease, 
and that the same is in possession of 
defendant No. 7. The learned District 
Judge in the Court of Appeal below, 
however, came to the conclusion “that the 
defendants failed to prove that plot No. 1 
was a part of a permanent tenure. The 
Treason given by the Judge was that 
plots Nos. 2 and 3 only were consistently 
treated as constituting the permanent 
grant. According to the Oourtof Appeal 


(1) 36 0 WN 819; 139 Ind. Cas, 239; A IR 1932 
Cal. 787; 60 0.47; Ind, Rul. 1932) Oal. 577, 
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below, the forfeiture clause contained in the 
lease applied to the unwarranted sale of 
et Nos. 2 and 3. 
ere was no question of ambiguity i 

the term of a document in the pit balore 
us and there was no case of any mistake 
by a party to the transaction, and in our 
judgment, there was no justification what- 
ever for the exclusion of plot No. 1 from 
the lease, on the lease itself and upon the 
clear admission of the plaintiff himself, 
There could be no doubt that one divisible 
tenure was created by the Miras Ijara 
(Ex. 4) and plot No. 1 could not be separat- 
ed frome plots Nos. 2 and 3 for the purpose 
of considering the question whether 
forfeiture of tLe tenancy was incurred by an 
authorized transfer of the eame. As a 
matter of construction of the lease, and as a 
position from which the plaintiff could not 
be allowed toresile by virtue of his own 
admission, the plaintiff could not be heard 
to say that plot No. 1 of the Miras Ijara 
lease did not form part of the tenancy 
created. There was no alienation or trans- 
fer as contemplated by the lease in respéct 
of plot No. J; and the covenant relating to 
forfeiture contained in the lease could not, 
therefore, beinvoked in favourof the plaint- 
iff. On the decision arrived at by us, no 
other question arises for consideration in 
this appeal. 

In the above view of the case before us, 
the decision of the Court of Appeal below 
is set aside, and the decision and decree 
passed by the Oourt of first instance dis- 
missing the suit in which this appeal has 
arisen so far as it relates to prayer (ka) of 
the plaint is restored. The appeal is 
allowed in the manner stated above. The 
appellants to this Court are entitled to get 
their costs in the litigation throughout, in- 
cluding the costs in this appeal from the 
plaintiff-respondent. i 

D. Appeal partly allowed. 





, MADRAS HIGH COURT 
Civil Appeals a of 1934 and 84 of 
35 
January 21, 1937 
MOOKRTT AND HORWILL, JJ. 
ANNAMALAI CHETTIAR— 
APPELLANT 
versus 
V. T. CHETTIAR FIRM—Rzugponpent 


Surety—Liability—Eaecution—Arrest of judgment- 
debtor—Surety bond to produce judgment-debtor till 
and after disposal of objections to execution and 
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of stay petition—Order for stay from Court passing 
decree—Hxecution dismissed with remark that "it 
may be renewed after stay is vacated "—Objections 
to execution dismissed and stay automatically vacat- 
ed—Andther application for execution—Hxecution 
held revived and surety still liable. f 
_ A surety executed a bond for the release of the 
judgment-debtor who was arrested in execution of a 
decree against him. The material portion of thé 
bond were “if he (judgment-debtor) is released from 
the said warrant, I hereby agree to produce him at 
any time required by this Hon'ble Court till the 
said objections are heard and decided and till the dis- 
posal of the petition which has been filed praying for 
stay ; and in case orders are passed against him, 

further agree to produce him subsequent to that at 
any time fixed by this Hon'ble Court ; and if I fail to 
produce him as stated above, I and my heirs further 
agree to pay the decree amount of this suit from and 
out of my movable and immovable properties," 
On receiving an order of stay from the Court passing 


‘the decree, pending the disposal of judgment-debtor’s 


objection to the execution, the executing Court dis- 
missed the decree-holder's application by remark- 
ing that it may be renewed after the stay is vacat- 
ed. The objections of the judgment-debtor were 
dismissed aud the stay order automatically became 
dissolved. Thedecree-holder, thereupon filed another 
execution, both against the judgment-debtor and 
the surety. On behalf of the surety it was contended 
that his liability came to an end when the first exe- 
cution was dismissed : 

Held, that the execution was dismissed merely be- 
causes there had been a stay order from the Court 
passing thedecree and because the Judge was not 
willing to keep it on the fileindefinitely: The Court 
which passes such an order and the parties and 
their Pleaders all understand it as being equivalent 
to an order adjourning the petition sine die. The 
subsequent execution petition revived the former. 
It wasnot customary, to ask expressly inthe sub- 
sequent execution petition for the old execution 
petition to be revived. If it was referred to in the 
later execution petition and the prayer in the later 
execution petition was such that it made it clear 
that it continued the old execution petition, it had 
the effect of reviving it, Consequently the surety, 
according to his bond, was liable. Kali Ram 
v. Umrao Singh (1) and Kashmiri Lal v. Chuni Lal 
(2), doubted, Thavoala Veeraswami v. Pulim Raman- 
na (3), followed, 


C. As. against the orders of the Sub» 
Judge, Devakottai, dated August 4, 1934 
and March 1, 1935, respectively. 

Messrs. M. Patanjali Sastry, S. R. Muthu- 
swamy Iyer and T. R. Sundararaman, for 
the Appellant. 

Messrs. B. Sitarama Rao and V. Rama- 
swamy lyer, for the Respondent. 

Horwill, J—The respondent in these 
appeals obtained adecree agiinst Alagappa 
Chettiar and the members of his family 
in the Rangoon High Court and got it 
transferred to the Devako:tai Sub-Court 
for execution. On the app'ication of the 
decree-holder in ©. P. No. 359 of 1983, 
tbe Sub-Oourt ordered arrest, and Alagappa 
Chettiar was brought to the Court under 
arrest on October 24, 1933. On that day 
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he filed two documents. One was a counter 
to the E.P denying that Le was liable 
under the decree in that (1) he was not 
a partner of the firm, although his father 
was, and (2) that he received no notice of 
the application to transfer the decree for 
execution to the Sub-Court of Devakottai. 
He also filed E. A. No. 1309 of 1933 praying 
for release from arrest and stay of execution 
until his objecticns to the execution petition 
had been disposed of, He added a further 
prayer that if the Court deemed itself 
debarred from going behind the decree of 
the Nigh Court, it should stay execution 
until he could get a stay from the Rangoon 
High Court. On the same day the present 
appellant appeared and offered to stand 
surety for Alagappa Chettiar if the Court 
would release him from arrest. The Oourt 
thereupon adjourned E. A. No. 1309 of 
1933 and E. P, No. 359 of 1933 to Janu- 
_ary 5, 1934, to get a stay from the 
Rangoon High Court or to consider the 
objections and dispose of the petition. The 
question that arises in these appeals is 
whether the appellant is still liable under 
the surety bond. The important words 
by which the appellant made himself 
liable are : i 
“If he (Alagappa Chettiar) is released from the 
said warrant, l hereby agree to produce him at 
any time required by this Hon'ble Oourt till the 
said objections are heard and decided and till the. 
disposal of the petition which has been filed 
praying for stay; and in case orders are passed 
against him in the two matters set forth above, 
I further agree to produce him subsequent to that 
‘at any time fixed by this Hon'ble Oourt; and if 
I fail to produce him ss stated above, I and my 
heirs further agree to pay the decree amount of 


t from and out of my movable and 
immovable properties,” 
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The grounds on which the appellant 
seeks to escape liability under this bond 
‘are these: On December 21, 1933, a stay 
order was received from the Rangoon 
High Court in these words: “Let execu- 
tion be stayed pending the application,” 
the application in question being the one 
by Alagappa Chettiar to set aside the 
order that was ex parte, so far as he was 
concerned, transferring the decree for exe- 
cution against him from Rangoon to 
Devakoitai. On dunuary 26, 1934 E. P. No, 
359 of 1933 and E. A. No, 1309 of 1933 
were called and the E. P. was endorsed: 
“The application may be renewed after 
stay is vacated.” Then comes a symbol 
Which is said to mean “dismissed.” On 
the Is. A. the endorsement is “E. P. has 
been dismissed. Petition dismissed.” On 
“ November 26, 1934, the Rangoon High 
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Court dismissed the application by Ala- 
gappa Chettiar and so the stay became 
automatically dissolved. On July 14, 1934, 
the present appellant filed E, A. No. 676 
of 1934 to cancel the surety bond on the 
ground that his liability ceased when the 
E. P. and E. A. were dismissed on January 
26, 1934. -That application was dismissed 
and so the surety has filed ©. M. à. 
No, 551 of 1934, On January 4, 1935, 
the respondent decree-holder filed E., P., 
No. 6 of 1935 for execution against defen- 
dant No, 6, Alagappa Chettiar, adding 
under his name the name of the appel- 
lant. The prayer was that in view of 
the fact that the Rangcon High Court had 
on Novemter 26, 1934, dismissed the 
petition of Alagappa Chettiar to set aside 
the ex parte order and that the stay was 
thereby cancelled, the surety (appéllant) 
may according to the terms of his bond 
be ordered to produce Alagappa Chettiar 
before the Court, and that if he failed 
to do so, the appellant should be ordered 
to pay the decree amount in accordance 
with the terms of the bond, and in 
default, should be arrested and sent to 
jail. In view of the order passed in E. A, 
No, 676 of 1934, the Court naturally ordered 
execution to proceed and against that 
order the surety has filed O., M., A. No. 84 
of 1935. 

The main argument adduced on behalf 
of the appellant is that it must be pre- 
sumed that he stood surety for Alagappa 
Chettiar only for the pendency of E. P. 
No. 359 of 1933, and that he could not pos- 
sibly be Hable indefinitely until such ‘time 
as the ‘decree-holder thought fit to proceed 
against him. Mr. Patanjali Sastri has 
quoted a number of cases in which various 
High Courts have held that when an exe- 
cution petition has been dismissed for 
default, any subsequent proceedings are 
entirely distinct from the proceedings in 
respect of the prior execution petition that 
was dismissed, and that the surety could 
only have contemplated becoming so for 
the appearance of the judgment-debtor 
during the proceedings that were then 
pending and not for proceedings that had 
not then even been contemplated. We are 
not prepared to disagree with the principle 
laid down in these cases: but they differ in 
an important respect from the proceedings 
we aTenow considering. When a petition 
is dismissed for default, it naturally comes 
to an end; and the argument that the 
surety could not have considered proceed- 
ings which were not in the contemplation 
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of even the principal parties is a very 
sound one. In Kali Ram v. Umrao Singh 
(1) and Kashmiri Lal v. Chuni Lal (2), the 
dismissed petitions were restored to file and 
the Judge who decided these cases held 
that the surety was not liable after the 
petition was restored. I, however, doubt very 
much whether these decisions can be held 
to be good law, at any rate in Madras. In 
Veeraswamy v. Ramanna (31, a Full Bench 
case of this Court, a surety furnished 
security for the decree amount pending 
disposal of the suit. The suit was dis- 
missed for default but later restored on 
an application by the plaintiff. It was 
held that with tbe restoration of the suit 
all the ancillary proceedings must be deem- 
ed to be restored also and that the surety 
bond must, therefore, be deemed to have 
been restored with the restoration of the 
sult. This very sound reasoning would 
apply equally well to execution proceed- 
ings. A case, where the execution petition 
was dismissed and not restored, presents no 
difficulties. The important distinction bet- 
ween the present case and those above quot- 
ed 18 that in this case the petition was not 
dismissed for any fault on the part of the 
decree holder; it was dismissed merely be- 
cause there had been a stay order from the 
Rangoon High Court and because the Sub- 
ordinate Judge was not willing to keep the 
E. P. and B.A. on the file indefinitely. This 
would appear from the expression used in 
dismissing the l4. P, “The application may 
be renewed after stay is vacated.” There is 
no Justification for an order of this sort. 
It is clearly not one passed under O. XXI, 
r. 57, Civil Procedure Code, for any 
default, nor can it be said to be an 
order passed under s. 47, Civil Procedure 
Code, which provides for the determination 
by the Court of all questions arising between 
the parties to the suit in which the decree 
was passed. The nature of the order passed 
by the learned Subordinate Judge is well 
understood, especially in this Presidency, 
as one passed for administrative or statisti- 
cal purposes, so that the Subordinate 
Courts shall not be called in question by 
the High Qourt for having a large pen- 
dency of application. ‘The Court which 
passes such an order and the parties and 
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their Pleaders all understand it as being 
equivalent to an order adjourning the peti- 
tion sine die. It is usual to revive the 
Proceedings by the filing of afresh E. P. 
properly stamped, and it is not usual in 
such an E. P. to state definitely that it is 
in renewal of the prior E. P.; but the deci- 
sionas of this High. Court have made it 
quite clear that it is in fact a renewal of 
the prior E. P., provided of course that the 
nature of the proceedings is the same as 
inthe E. P. that has been dismissed for 
administrative or statistical purposes, or 
such as to necessitate a revival of the 
earlier E. P. If on the other hand, the 
reliefs asked for in the two E. P.s have no 
necessary connection, the later would not 
revive the earlier. A later E. P., for 
example, applying for arrest, would not 
ordinarily revive one praying for attach- 
ment or some entirely different relief. A 
paragraph from Pattannayya v. Pattayya 
(4) illustrates the attitude of this Court to- 
wards petitions of this nature: 

“In Subba Chariar v. Muthuveeran Pillai (5) 
Benson and Abdur Rahim, JJ. follow the decision 
of Miller and Munroe, JJ. in Chalavadi Kotiah v. 
Poloort Alimelammal (6). The principle of these 
cases is that if an execution application is pending, 
a subsequent application is not an application 
under Art. 181 but an application asking the 
Court to continue the proceedings in a pending 
application. 

The decision in Ayissa Umma v. P. K. Abdulla 
(7) to which one of us was a party, is in point, 
Tt was held in that cass that an order of dis- 
missal of an execution petition for statistical 
purposes did not amount to a dismissal of the 
petition but that the petition should be considered 
as pending.” 

This practice in mofussil Courts were 
recognized by their Lordships of the Privy 
Council in Qamar-ud-din Ahmad v. Jawahar 
Lal (8) and it is now too late to deny 
that applications of the kind under con- 
sideration, where itis quite clear from the 
orders passed that they were dismissed 
merely because the Court did not want to 
keep its file encumbered with petitions on 
which no action could be taken, are dis- 
missed in any sense contemplated by the 
Civil Procedure Oode or that against 
orders on such petitions appeals can be 
preferred. I cannot see in what way the 
surety is prejudiced by an order of this 
kind. It is true that he had no idea at 
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the time when the order was passed of 
the date when the application would be 
revived; but the same might be said of an 
order adjourning the petition sine die. 
It has been pointed out by this Court on 
more than one cccasion that the closing 
of petitions by dismissal or by adjourning 
them sine die is objectionable; and that 
the proper course is to adjourn the peti- 
tions from time to time for a few months. 
However, the practice is still in vogue and 
the nature of the order passed is perfectly 
well understood by all parties concerned. 
If the surety thought himself aggrieved 
by such an order because his liability was 
to continue for an indefinite time, he could 
have moved this Court by revision or he 
could have done what he has done; he 
could have moved the Court to cancel his 
surety bond in case the decree-holder did 
not take prompt steps. The practice of 
remcving frem the file execution petitions 
in which immediate action cannot be taken 
is so widespread that if Courts did 
not take the sensible view set out in 
Patiannayya v. Pattayya (4) and a host 
of other cases, a great deal of injustice 
would be done for the dismissal of such 
petitions would cause future petitions to be 
time-barred, and in cases like the present 
both the judgment-debtor and the surety 
would escape liability. The appellant here 
has secured the release of the jadgment- 
debtor, Alagappa Chettiar, who has since 
filed an insolvency petition, and gross 
injustice would be done if the surety were 
now allowed to wriggle out of his respon- 
sibility. 

In interpreting a bond, it is necessary to 
see what the parties contemplated when 
they entered into the agreement. It would 
seem from the careful wording of the bond 
in question that it was drawn up by the 
legal advisers of the parties in express 
contemplation of such a disposal of the 
execulion petition as has actually taken 
place; for the surety undertcok to produce 
Alagappa Chettiar at any time required by 
the Court until the said objections were 
heard and decided and till the disposal of 
the petition which had been filed praying 
for stay. It has been pointed out that the 
petition was not disposed of, even though 
it was dismissed, and that the order passed 
was merely one removing it temporarily 
from the file of pending applications ‘The 
other contingency had certainly not arisen; 
for, the objections had not been heard and 

. decided and the introduction of the two 
conditions, the hearing of and deciding the 
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objections and the disposal of the petition’ 
shows that the parties did intend that the 
surety should be liable until both the con- 
ditions had been fulfilled. Itis contended 
that the objections have not been heard and 
decided by the NDevakottai Court and never 
will be and that the bond should not be 
read as if the surety remained liable in per- 
petuity; but this contention is not war- 
ranted. As soon as the stay was raised, 
the surety could bimself have asked the 
Court, as he did, to dispose of the pending 
execution petition. It is trus that the 
execution Court at Devakottai did not 
directly hear and decide the objections of 
Alagappa Chettiar to the execution of the 
decree. The decision of the Rangoon High 
Court on the disputed points had to be 
followed by the Sub-Court of Devakottai; 
but in deliberately following the decision 
of the Rangoon High Court, the Sub-Court 
must be deemed by implication to have 
heard and decided the same matters. The 
reason why no reference was made to 
those objections in the final order of the 
Court in E. P. No. 6 of 1935 is that 
nobody then referred to these objections, 
because the parties knew that the Sub- 
Court at Devakottai was bound to follow 
the decision of the Rangoon High Court. 

It is argued that E. P. No. 6 of 1935 did 
not purport to revive E. P. No. 359 of 
1933; but Iam satisfied that it did. It 
is not customary, as I have already point- 
ed out, toask expressly in the subsequent 
execution petition for the old execution 
petition to be revived. If it is referred to 
in the later execution petition and the 
prayer in the later execution petition is 
such that it makes if clear that it continues 
the old execution petition, it has the effect 
of reviving it. In E.P. No. 6 of 1935 the 
decree-holder refers to the arrest of Ala- 
gappa Chettiar in E. P. No. 359 of 1933 
and the execntion by the appellant of the 
surety bond. He states that as the peti- 
tion of Alagappa Chettiar was dismissed 
and the stay raised, the surety (appellant) 
is bound to produce defendant No. 6 in 
Court. He thereupon prays thatthe Court 
may order the surety to produce Alagappa 
Chettiar in Court and penalise him in 
default. By tkis the decree-holder was 
asking that execution should be resumed 
at the stage at which it was discontinued 
when E P. No. 358 of 19383 was dismissed, 
The state of affairs then was that Ala- 
gappa Chettiar had been arrested and 
released on the undertaking by the appel- 
lant that he would produce Alagappa 
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Chettiar whenever called upon to do so at 
any time before the hearing and the decid- 
ing of the objections and under certain 
conditions after that. When B. P. No. 6 
of 1935 was filed, the decree-holder asked 
that the surety, in pursuance of the terms 
of his bond should produce Alagappa 
Chettiar once more before the Court. This 
would leave the decree-holder free to pur- 
sue his remedy against Alagappa Chettiar 
in the same way as if the security had never 
been furnished. It has been pointed out 
that E. P. No. 359 of 1933 prayed for the 
arrest of three judgment-debtors, whereas 
E. P. No. 6 of 1935 related only to Ala- 
gappa Ohéttiar but as the object of E. P. 
No. 6 of 1935 was only to bring Alagappa 
Chettiar once more before the Court and 
to bring back E. P. No. 359 of 1933 to the 
stage at which it was before Alagappa 
Chettiar was released, this could not be 
otherwise. It, therefore, seems clear that 
E. P. No, 6 of 1935 did purport to revive 
E. P. No. 359 of 1933 and did in fact do 
so. The appellant is, therefore, still liable 
under his bond. 

The appellant further complains that 
he was not given a reasonable time to 
produce Alagappa Chettiar. He was 
served on February 6, 1935, with a notice 
to produce Alagappa Chettiar in Court 
by March 1. He had, therefore, ample 
time to do so. He appeared in Court on 
March |, and at his request the Court 
gave him a further three days, which the 
Court considered sufficient to bring a man 
from his residence 15 miles away. 15 
days’ time was asked for on the ground 
that it was not easy to procure Alagappa 
Ohettiar; but it was clear that this was a 
misrepresentation and that 15 days were 
Tequired not to produce Alagappa Chettiar 
but to get a stay order from the High 
Court. Hadthe appellant made a truthful 
representation to the Court, time to move 
the High Court would doubtless have been 
granted; but under the circumstances, I do 
not think that the lower Court failed to 
give’ the suretv reasonable time to pru- 
duce Alagappa Chettiar. In the result, the 
appeals are dismissed with costs in C. M.A. 
No. 55 leof 1934 only. 

Mockett, J.—I have had the advantage 
of reading my learned brother's judgment 
and I agree with it. I do nob propose to 
repeat his statement of the facts. 
difficulties arising in this case are of course 
entirely due to the continuance of the ob- 
jectionable practice of disposing of execu- 
tion petitions in a summary manner for 
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statistical purposes so frequently condemned 
by this High Court. This practice should 
now become extinct owing to the recent 
amendment of O. XXI, r. 57. The cases are 
referred to in a judgment of a Bench of this 
High Court, A. S. Nos. 358 and 359 of 1924. 
As to this, I donot think there is any more 
or less magicin the words ‘dismissed’ than 
in the words ‘struck off", ‘rejected’, ‘closed’ 
or ‘recorded’. In all such cases in the 
absence of any suggestion that the matter 
has been disposed of under O. XXI, r. 57, 
which is certainly not the case here, and in 
the further absence of any suggestion of a 
disposal under s. 47, Civil Procedure Code, 
the Courts in this Presidency have, for the 
prevention of gross injustice, treated such 
disp sals as virtually being adjourned sine 
die and capable of revival, and I agree that 
E. P. No. 6 of 1935 did revive E. P. No. 359 
of 1933. 

The appellant has argued that by the 
dismissal of E. P. No. 359 of 1933 he has 
been relieved of his liability under the 
bond, but the short answer is that the 
execution Petition has never in fact been 
dismissed but has been revived by E. P. 
No. 6 of 1935. What the intention of the 
learnedJudge was in this matter is abundant- 
ly clear from his order dated August 4, 1934, 
and I have not the slightest doubt that the 
whole course of events in the case was en- 
tirely in the contemplation of all the parties 
including the surety. The bond is dated 
October 24, 1933, and its whole basis is the 
obtaining of a stay. Can it be doubted that 
the parties contemplated that this matter 
might be finally disposed of by the Rangoon 
High Court? It will be observed that what 
was also contemplated was that the obli- 
gation of the surety should continue ‘till 
his said objections are heard and decided 
and till the disposal of the petition which 
has been filed praying for a stay’. Itis 
quite obvious that, toput it shortly, a de- 
cision as to the liability of Alagappa 
Chettiar was what was to be awaited, he 
having objected that he was not a pirtner 
and not liable. The surety bond was exe- 
cated on the same day as Alagappa's ob- 
jections and his petition for release. The 
two were directly connected. He went to 
Rangoon with the knowledge of the surety 
and raised those objections there. It is 
quite clear that the moment they were de- 
cided there, they became res judicata in 
the Devokattai Court. What it comes to 
therefore is that the surety’s complaint in 
this case is that the decree-holder has not 
gone through the formality of reviving E 
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P. ‘No. 359 of 1933, the issue in which had 
already been decided in his—the decree- 
holder’s—favour in Rangoon in crder that 
the objections of Alsgappa already decided 
against him might be disposed of. The only 
disposal could be their rejection because 
they had been rejected in Rangoon. It 
seems to me that if there has been any 
variation in the surety’s liability it has 
never been a material variation but one on 
the face of it unsubstantial Holme v. 
Brunskill (9). I agree that ample time has 
been given to produce Alagappa who lived 
quite near the Devakottai Court, and it 
has not been suggested to us that any at- 
tempt has ever been made to produce him. 
I agree that these appeals should be dis- 
DE with costs in O.M. A. No. 55l of 
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CALCUTTA HIGH COURT 
Civil Appeal No. 522 of 1936 
June 3, 1937 i 
M. C. Guoss, J. ` 
SURESH WAR PRASAD BHAKAT—Jupe- 
MENT-DEBTOR No. 3--APPELLANT 
versus 


YAHARAJ BAHADUR SINHA—Dkorze- 


BOLDER - RESPONDENT- 

Limitation Act (IX of 1908), Sch. I, Art. 1°2 (4)— 
Construction of Act—No equitable considerations— 
“ Amendment" sought by decree-holder not necessary 
—Decree only requiring verbal corrections—Such 
amendment held did not save limitation—Judgment- 
debtor not party to amendment proceedings—Pre- 
vious execution dismissed for decree-holder's failure 
to take further steps—Judgment-debtor, held could 
raise objection as tolimitation, in subsequent execu- 
tion proceedings. y 

, In construing the provision of the Limitation Act, 
equitable considerations are out of place and the 
strict grammatical meaning ofthe worde is the only 
safe guide. 

Where the decree-holder does not take any step 
to execute his decree within period of limitation 
but subsequently seeks to amend the decree, though 
the decree js capable of execution without such 
amendment, which is merely of the nature of 
verbal corrections not falling within the meaning 
of Art. 182 (4), Limitation Act, euch amendment 
and correction do not save the limitation and the 
execution filed afterwards is barred. The judgment- 
debtor, who was not made a party to the amendment 
proceedings and the previous execution having been 
dismissed for failure on the part of the decree-holder 
to take any further steps after notice to the judg- 
ment-debtor, van take objection in subsequent exe- 
cution proceedings that the amendment, not being 
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cannot save limitation, Mangal Pershad 


Dichit v.. Grija Kant Lahiri (6), distinguished. 
(Case-law referred to) 
C. A. from the appellate order of the 


District Judge, Birbhum, dated June 20, 
1936. | es 
Messrs. Pannalal Chatterjee and Jiten- 
dra Nath Chatterjee, for the Appellant. 
Messrs, Nores Chandra Sen Gupta and 
Urukramdas Chakravarti, for the Respon- 
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“ Judgment—This is a second appeal by 
the judgment-debtor No. 3 in an execntion 
case. The suit was instituted jn 1915. 
The’ decree of the High Court in second 
appeal was passed on March 30, 1927. No 
step was taken to execute -the decree for 
three years from that date but after the 
three years had expired, viz. on January 
91 1931, the decree-holder made an appli- 
cation in the lower Appellate Court for 
amendment of the decree on the ground 
that there were two errors In the decree of 
the Appellate Court; one, in respect of the 
number of the originalsuit and the other in 
respect of the name of appellant No. 2, 
viz., ihat the number of the suit should be 
not 438 of 1925 but 438 of 1915 and the 
name of judgment-debtor No. 2 should be 
Tareshwar Prosad Bhakat instead of 
Tarakeshwar Prosad Bhakat. The amend- 
ment, was made on April 1, 1931. There- 
after an application for execution was made 
on November 23, 1932. A notice upon 
the judgment debtor was issued, but no 
further steps being taken by the decree- 
holder, the application was dismissed on 
July 26, 1933. Thereafter on July 12, 1935, 
the present execution petition was filed. 
Tne judgment-debtor No. 3, the present ap- 
pellant, objected to the execution on 
the ground that the alleged amendment 
was a mere verbal correction of matters 
which in no way affected the execution of- 
the decree, and as such, the amendment did 
not save the limitation of the decree which 
was barred not having been executed for 
three years. The objecticn was rejected by 
the trial Court and an appeal to the District 
was dismissed. 
rey Court, the learned Advocates on 


' both sides have argued the matter at length 


dwelling upon the relevant rulings. The 
words of Art. 182, Sch. 1, Limitation Act, 
so far ag are relevant in, the present case 
WE akah of a decree the period of limi- 
tation is three years from (1) the date of the decree 
or (2) (where there has been an appeal) the date of the 
final decree of the Appellate Court or the withdraw- 
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al of the appeal or (3) (where there has been a re- 
view of judgment) the date of thedecision passed on 
the review, or (4) (where the decree has been amend- 
ed) the date amendment.” 

Both the Courts below have held that in- 
asmuch as the decree was amended on 
April 1, 1931, the execution petition of 
November 23, 1932, was in order and the 
second execution petition which was filed 
within three years of the decision of the 
first was also in order. Tne question is 
whether the amendment madein this case 
comes undtr cl. (4) of Art. 182. The word 
“amend” according to the Oxford Dictionary 
means “to abandon evil ways; to make bet- 
ter; (in law) to correct an error”. The ques- 
tion is whether the two clerical errors which 
were corrected amounted in fact to an 
Co within the meaning of Art. 182 

For the appellant, the cases in 
Anandram v. Nityananda Barham, 32 
Ind. Cas. 744 (1) decided by Sharfud- 
din and Teunon, JJ. and, Rabiuddin 
v. Ram Kanai Sen 59 Ind. Cas. 186 (2), 
decided by N. R. Chatterjea and Paton, JJ., 
are quoted in support of the proposition that 
when no steps have been taken for execution 
of the decree for a pericd of three years, the 
decree becomes barred and a subsequent 
amendment will not have the effect of 
reviving the said decree or giving a fresh 
start to the decree-holder unless the decree 
was incapable of execution before the 
amendment.” 

On behalf of the respondent, the cases in 
Durga Prosad Das v. Kedar Nath (3), decided 
by B. B. Ghose and N. K. Bose, JJ. and 
Lakshmi Kanta Rao v. Ramayya (4), hive 
been quoted in support of the proposition 
that an amendment whenever made will 
revive the decree on the plain reading of 
Art. 182 (4). Whether the amendment was 
formal or unnecessary were matters for the 
Court which allowed the amendment and 
not fur the executing Court. In the Madras 
case reference was made to the Privy 
Council decision in Nagendra Nath Dey v. 
Suresh Chandra Dey (5), where the question 
Was as to the meaning in Art. 182 (2) of the 
expression ‘where there has been an 

(1) 32 Ind. Oas. 744; A I R ‘91g Cal. 5141. 

(2) 59 Ind. Cas. 1&6; A I R 1920 Cal. 769. 

(3) A IR 1929 Cal. 650; 125 Ind. Cas. 292; 53 O L 
J 150; Ind. Rul. (1930) Cal. 516. 

(4) 58M 743; 154 Ind. Cas 817; A I R 1935 Mad. 
97; 67 M L J 901; (1934) M W N 1402; 40 L W 896; 
7RM 502. 

(5) 59I A 283; 137 Ind, Cas. 529; A I R1932 P C 
165; 60 C 1; Ind, Rul. (1932) P O 195; 36 OW N 
803; (1932) A L J 643; 34 Bom. L R 1085; 550 L J 
528; 33 P LR 621; 36L W7; 90 WN 681; (1932) 
MW N 817; 63M LJ 329 (PO). 
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appeal". Sir Dinshah Mulla giving the 
jadgment of their Lordships stated: 

“The questio.: of the meaning of the words ‘where 
there has been an appeal’, should be decided upon the 
plain words of the Article. The fixation of periods of 
limitation must always be to some extent arbitrary, 
and may frequently result in hardship. But in con- 
struing such provisions, equitable considerations are 
out of place, andthe strict grammatical meaning of 
the words is the only safe guide”. 

Accepting the view of their Lordships 
that equitable considerations are out of 
place and the strict grammatical meaning 
of the words is the only safe guide, the 
question is whether the correction which 
was made in this case amounts to an 
amendment within the meaning of Art. 182 
(4). 

Having given the matter my best consi- 
deration, Iam of opinion that the verbal 
corrections which were unnecessary did not, 
in this case, mean an amendment within the 
meaning of Art. 182 (4). The decree as it 
stood before the amendment was fully cap- 
able of execution. The error of the 
figure 2 instead of 1 in the column ofthe 
number of the suit and aslight error in the 
name of judgment-debtor No. 2 did not, in 
any manner, prevent the execution of the 
decree of 1327 and the decren-holder 
by not taking any steps to execute 
the decree for three years lost his right 
to execute the decree and having by neg- 
ligence lost the right to execute the decree, 
he made an application afterwards for the 
verbal corrections in order thereby to secure 
a further period of jimitalion in his favour, 
There is nothing bona fide in the so-called 
amendment. 

The learned Advocate for the respondent 
has urged that the time for making this 
submission was when the amendment was 
allowed by the Court. Tt does not 
appear that the judgment-debtor appear- 
ed in the amendment matter. It is next 
said that a previous application for 
execution was made in November 1932 and 
as the judgment-debtor did not raise the 
objection in that case, it is too late for him 
to make the objection now. The decision 
of tas Privy Council in Mangal Pershad 
Dic it v. Grija Kant Lahiri (6;, has been 
quoted in this connection. There it was 
held that although the execution of a decree 
might have been actually barred by time 
atthe date cfan application made for its 
execution, yet if an order for such execu- 
tion has been regularly made by a compe- 
tent Court, having jurisdicticn to try 


ee O51;81 A123; 11 O L R113; 4 Sar. 248 
@ 0), 
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whether it was barred by time or not, such 
order, although erroneous, must, if un- 
reversed, be treated as vaild. In that case 
the judgment-debtor so far from appealing 
aginst an order, acknowledged its validity 
and presented a petition by which he prayed 
for stay of attachment. That case has no ana- 
logy to the present case where an appli- 
cation was made for the execution, a notice 
was issued upon the judgment-debtor, 
there was no appearance on his behalf and 
no further step was taken by the decree- 
holder and the application was dismissed for 
default. This appeal is allowed with costs 
in all Courts, hearing fee in this Court two 
gold mohurs. Leave to prefer an appeal 
under the Letters Patent is refused. 
D. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 46 of 1936 
April 16, 1937 
VENKATARAMANA Rao, J. 
ETTIYAT AHMED KUTTY AND OTSERS— 
APPELLANTS 
VETSUS 
VAYALIKATH AYITHRAMAN KUTTY 


AND OTHERS—RESPONDENTS. 

Religious endowment—Alienation by trustee— 
Representative suit by worshippers or beneficiary 
for injunction, declaration or possession—Competency 
Relief, noture of— Trustee, tf party. 

Where a trustee has alionated the trust property 
and, therefore, would not proceed to recover posses- 
sion of the same or has disabled himself otherwise 
from maintaining 8 suit in respect thereof or dec- 
lines to institute a suit, it cannot be said that the 
institution is without a remedy, The worshippers, who 

‘are the beneficiaries entitled to participatein the 
benefits of the institution, are entitled to maintain 
a suit for preserving the trust property or restoring 
the property to the trust either by instituting a 
suit for declaration or for an injunction or even for 
possession; but whether the worshippers are entitled 
to claim all or any of the reliefs which a trustee is 
entitled to do in a properly framed suit would de- 
pend on the circumstances of each case. It is desir- 
able and necessary to make the trustee a party to 
the suit and where he is made a party, it is open 
to the Court to mould the relief as the circumstances 
may require. Ifthe suit is one brought for posses- 
sion by the worshippers, the Court can, after dec- 
laring the property to be truet property and setting 
aside the alienation, direct delivery of possession to 
the trustee. In cases where there is no trustee, it 
is open tothe Court to direct delivery of possession 
to the worshippers on behalf of the trust. Again, in 
certain circumstances it is competent tothe wor- 
shippers to maintain an action for a declaration 
that a certain property is trust property and for an 
injunction restraining the defendant from interfer- 
ing with their right of worship, which is a personal 
right, without making the trustee a party to the 
suit. This would not offend the principle that a 
trustee alone is competent to maintain a suit to 
eject a trespasser, But the fact that by reason of 
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the institution having a trustee, a Court might 
refuse to grant delivery of actual possession to a 
worshipper, would not take away his right to main- 
tain a suit for ejectment of a trespasser of trust 
property, where the circumstances would entitle a 
worshipper to claim that relief. 

(Oase-law referred to.) 


8. 0. A. against decree of the Sub Judge, 
South Malabar at Calicut, in A.S. No. 138 
of 1932, 

Messrs. B. Sitarama Rao and B. Pocker, 
for the Appellants. 

Messrs. K. Kuttikrishna Mengn and P. 
Narayanan Nair, for the Respondents. 

Judgment.—This second appeal is 
against the decree of the learned Subordi- 
nate Judge of South Malabar dismissing 
the plaintiffs’ suit which is a representa- 
tive action filed on behalf of the Mussal- 
mans of Feroke for an injunction directing 
defendant No. 1 to demolish and remove 
the structure put up in the plot which is 
claimed to be an adjunct of the Jemath 
Mosque at Feroke, for possession of the 
same by the plaintiffs on behalf of the 
mosque and the Mussalman public of 
Feroke and for granting all other reliefs to 
the plaintiffs for and on behalf of the 
mosque which the Court may deem fit to 
grant. The ground of the claim is that 
the Jemath Mosque belongs in common to 
the Feroke Musalman public, that the 
dead bodies are buried in the paramba of 
the mosque and that the plaintiffs congre- 
grate at the said mosque for worship. The 
necessity for the institution of this suit is 
alleged to be a trespass by the defendant 
in that he has put up a shed and has been 
attempting to build a stone structure 
besides opening a teashop therein. 

Tt is stated in the plaint that the karna- 
vang or elders have been managing the 
affairs of the mosque; but it is not stated 
who the karnavans are. Defendant No. 1 
alleges that the suit property does not 
belong to the mosque and it is not trust 
property. He further set up title to the 
suit property in defendant No. 26 as muta- 
walli and denied the title of the plaintiffs 
to sue as it was the mutawalli alone that 
could maintain such a suit. Defendant No. 26 
was impleaded as a party defendant to 
the suit. While supporting defendant No. 1 
in the contention that he is mutawalli of 
the mosque and that the affairs of ths 
mosque are under his control, defendant 
No. 26 in his written statement alleges that 
the suit property does not belong to the 
mosque, that the mosque had no right over 
it at any time and that it is-not useful in 
any way for the mosque. He has also 


$ 
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contended that the Mussalmans who as- 
semble in the Jemath Mosque are not 
entitled to resover the suit property. 

‘The points in controversy that arose on 
the pleadings were whelher the suit prop- 
erty is trust property belonging to the 
mosque or private property as asserted by 
the defendants and whether the plaintiffs 
are competent to sue for all or any of the 
reliefs claimed in the plaint. The learned 

“ District Munsif who tried the suit came 
tothe conclusion that the property is trust 
property attached to the mosque, that de- 
fendant No. 1 was a trespasser, and that 
plaintiffs Nos, 2, 4, 5, 6 and 8 were the elders 
who weré in management cf the affairs of the 
mosque without their being appointed as 
such by anybody. He, however, thought that 
a mandatory injunction was not necessary 
and he therefore gave a decree for posses- 
sion on behalf of the general public of 
Feroke by directing defendant No. 1 to re- 
move the basement on the plot which he 
erected in contemplation of the stone struc- 
ture intended to be put up by him. The 
learned Subordinate Judge dismissed the 
plaintiffs suit on the ground that the 
plaintiffs as worshippers of the mosque 
cannot maintain the suit for possession of 
the mosque property. 

It is contended in this second appeal by 
Mr. Sitarama Rao on behalf of the plaintiffs 
that the view of the learned Subordinate 
Judge was wrong and that even assum- 
ing they are not competent to maintain 
the suit for possession on the allegations 
in the plaint, the learned Subordinate 
Judge was not warranted in dismissing the 
suit, I may at once state that the learned 
Judge did not go into the question whether 
the property was trust property or not, 
whether there was any mutawalli for the 
mosque or whether there were any accre- 
dited managers for the institution who 
were in management de facto of the mosque 
property, because in the view he took, he 
sonsidered it unnecessary to go into those 
questions The principles which regulate 
the right of suit by a worshipper in rela- 
‘tion to trust property are now well settled. 
Where there is a lawful trustee for an 
institution, he is the person competent to 
institute a suit in relation to the property 
of the institution, to take the necessary 
steps for safeguarding and preserving it 
and to eject a trespasser and recover pos- 
session thereof for the trust; but the 
recovery of the property is only for and 
on behalf of the institution which he 
represents. But where a trustee has alie- 
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nated the trust property and therefore 
would not proceed to recover posses- 
sion of the same or has disabled himself 
otherwiss from maintaining a suit in 
respect thereof or declines to institute a 
suit, it cannot be said that the institu- 
tion is without a remedy. The worship- 
pers, who are the beneficiaries entitled 
to participate in the benefits of the insti- 
tution, are entitled to maintain a suit for 
preserving the trust property or restoring 
the property to the trust either by insti- 
tuting a suit for declaration or for an 
injunction or even for possession; but 
whether the worshippers are entitled to 
claim all or any of the reliefs which a 
trustee is entitled to do in a properly 
framed suit would depend on the circum- 
stances of each case. 

It is desirable and necessary to make 
the trustee a party to the suit and where 
he is made a party, it is open to the Court 
to mould the relief as the circumstances 
may require. Jf the suit is one brought 
for possession by the worshippers, the 
Court can, after declaring the property to 
be trust property and setting aside the 
alienation, direct delivery of possession to 
the trustee. In cases where there is no 
trustee, it is open to the Court to direct 
delivery of possession to the worshippers on 
behalf of the trust; vide Rengasami Naidu 
v. Krishnaswami Aiyar (1). Again,in certain 
circumstances, it is competent to the 
worshippers to maintain an action for a 
declaration that a certain property is trust 
property and for an injunction restraining 
the defendant from interfering with their 
right of worship, which is a personal 
right, without making the trustee a party 
to the suit. This would not offend the 
principle that a trustee alone is competent 
to maintain a suit to eject a trespasser: 
vide Kuvarbai v. Mir Alam Khan (2) where 
a relief of injunction was given to worship- 
pers in a caste temple. 

Applying these principles, the question 
in this case is, is the present snit by the 
plaintiffs for all or any of the reliefs 
claimed by them maintainable? The title 
to the suit property is in dispute. A 
dec: wation, therefore, whether the property 
is trust property is absolutely necessary 
before the plaintiffs can get auy other 
relief by way of an injunction or for pos- 
session, and tke plaintiffs are entitled to 


(1) 44 M LJ 116; 71 Ind. Oas. 463; A I R 1923 Mad, 
276; 17 L W 147; (1923) M WN 84; 32M LT 


133. 
(2) 7 B170, 
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claim that relief and the suit involves the 
granting of that relief. If the property is 
declared to be the trust property, the 
next question that arises is, whether the 
defendant is a trespasser and if he is, he 
has to be ejected from the trust property 
inorder to safeguard the interests of the 
trust. Therefore that relief also the 
plaintiffs can claim. The fact that by rea- 
son of the institution having a trustee, a 
Court might refuse to grant delivery of 
actual possession toa worshipper, would 
not take away his right to maintain a suit 
for ejectment of atrespasser of trust prop- 
erty, where the circumstances would 
entitle a worshipper to claim that relief. 
The right of a worshipper to maintain a 
suit in ejectment ought not to be confused 
with the relief of actual possession which 
the Court may or may not give him: vide 
Srinivasacharlu v. Subuddhi (3). That it 
is competent to a worshipper to maintain 
a suit in ejectment is too well establi- 
shed, though I have stated that the form 
in which the appropriate relief should be 
moulded would depend upon the circum- 
stances of the case. In Zafaryab Ali v. 
Bakthwar Singh (4) a relief by way of an 
injunction for removal of a building was 
granted in respect of a mosque property. 
In Muhammad Alum v. Akbar Hussain (5) 
the learned Judges cite with approval 
Zefaryab Ali v. Bakthwar Singh (4) and 
also a passage of Ameer Ali in his work on 
Muhammadan Law, where the learned 
author observes: ° 

“Every Muhammadan. who derives any benefit 
from a wakf or trust is entitled to maintain an 
action against the mutawalli to establish his rights 
thereto or against the trespasser to recover any 
portion of the wakf property which has been mis- 
appropriated.” 

In Fahimul Huq v. Jagat Ballav (6) 
Mullick, J., observes thus: 

“Tt is now settled that 8 beneficiary of a trust in 
respect of a Muhammadan wakf interested in the 
maintenance of a mosque or other charitable in- 
stitution may, without having recourse, to the 
provisions of r. 8, O. I, Civil Procedure Oode, and 
without other beneficiaries, sue for recovery of pos- 
sossion of property wrongfully alienated by the 
trustee and for the incidental declaration that the 
properties are the subject of the trust and that 
they cannot be alienated. h i 

The same view was taken in Ashraf Ali v. 
Muhammad Nurajjama (7). So far as the 
cases in our High Court are concerned, the 


(3) 23 ML J 348; 17 Ind. Cas. 589. 
(4) 5 A 497; A W N 1883, 91. 
(5) 32_A 631; 6 Ind. Cas. 885; 7 A L J 797. 
(8) 2 Pat. 391; 74 Ind. Oas. 403; A I R 1923 Pat. 475; 
-P L T675. 
s (7) 23 O W N 115; 49 Ind, Cas. 355; A I R 1919 Cal. 
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view has always been taken thatit is compe- 

tent toa worshipper to maintain a suit in 

ejectment against the alienee in possession 

of the trust property and direct delivéry of 

Possession of the trust property to the 

trustee after declaring the alienation in- 

valid: Subramania Iyer v. Nagaratna. 

Naicker (8). The principle ‘ underlying ` 
such a suit has been that the suit is really 

on behalf of the trust and the worshippers : 
must be deemed to be suing in right of the 

trustee as pointed out in Chidambaranatha 

Thambiran v. Nallasiva Mudaliar (9) at 

p. 135*; but in cases where possession can- 

not be awarded to the plaintiffs on the 

ground that there is a lawful trustee and 

that such a trustee has not been made a 

party to the suit, the suit cannot be dis- 

missed, for other reliefs can be granted; 

for example, a declaration that the prop- 

erty is trust property: vide Kaji Hassan v.. 
Sagun Balakrishna (10). 

The cases relied on by Mr. Kuttikrishna 
Menon do no more than lay down that 
actual possession cannot be-given to a 
worshipper if thereis duly constituted re- 
presentative for theinstitution: Kamaraju ve 
Asan Ali Sherif (11) and Noor Muhammad 
Saib v. Karima Bibi Ammal (12). In this 
cese it is alleged in the written statement 
the defendant No. 26 is the mutawalli. If 
he is really found to be the muéawalli, there 
is nothing to prevent possession being 
delivered to him. Tt is also stated that 
plaintiffs Nos. 2,4, 5,6 and 8 are persons in 
de facto management of the mosque and 
its property, and ifso, there is nothing to 
prevent the Court delivering possession to 
them. Butif it is found that there is no 
mutawalli or plaintiffs Nos. 2, 4, 5, 6 and 8 
are not the de. faco managers, the Court 
may award possession to the plaintiffs on 
behalf of the trust so that when appropriate 
proceedings sre instituted for the manage- 
ment of the trust property and a trustee 
is appointed, they may hand over posses- 
sion to him. 

It seems to me, therefore, that the plaint- 
iffe are competent to maintain this suit. 
The decree of the lower Appellate Court 
is, therefore, set aside and the learned Sub- 
ordinate Judge is directed to dispose df the 
other issues in the case, namely, whether 

(8) 20M LJ 151; 5 Ind. Oas. 901. 

(9) 41 M 124; 42 Ind Oas. 366; AI R1918 Mad, 
464; 33 M L J 357; 22M LT 218; 6 L W 666.4 

(10) 24 B 170; 1 Bom. LR 649, 

(11) 23 M 99. 


(12) 27 ML J 270; 25 Ind. Cas. 559: AIR 1915 Mad 
697; 16 ML T 165, 


lige ct 41 Mad —[#d.] 
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. the property is trust property or not, whe- 
ther 26th defendant is the mutawalli and 
: is in-possession and management of tbe 
mosque end its property and whether 
plaintiffs Ncs. 2, 4,5,6 and 8 are de facto 
managers of the mosque and its property. 
It is competent to him to remand the case 
to the lower Court for findings on the 
questio:s as to who is the mutawalli and 


who are the de facto managers and dis-. 


` pose of the appeal after the receipt of the 
said findjng. The plaint has not been 


happily worded and it'is partly responsible’ 


for the view which the learned Subordi- 
nate Judge tcok in the lower Court. In 
the circfimstances, therefore, I direct each 
party to bear his own costs in this appeal. 
The order of costs made by the lower 
Court will stand. Leave to appeal refused. 
OO NED Appeal allowed. 


LAHORE HIGH COURT 
Execution Become Apes! No, 257 of 
6 


July 6, 1936 
Jal LAL AND ABDUL RaAsHID, JJ. 
SAHIB DAYAL AND ANOTHER—DROREE- 
i HOLDERS — APPELLANTS - 


w versus 
_ JAMAL-UD-DIN AND CTHERS—J UDGMENT- 
, DeBTORS— RRESPONDENTS 

Punjab Alienation of Land Act (XIII of 1900), 
è. 16—Prohibition under, nature of—Land of mem- 
-ber of agricultural tribe, if can be sold in execution 
tf decree directs sale, | 

The prohibition contained in s, 16, Punjab Aliena- 
‘tion of Land Act, is absolute, The section is autho- 
rity for the executing Court to go behind the dec- 


- ree. The land of a member of an agricultural tribe > 


cannot be sold in execution of a decree even if the 
decree directs its sale, 
executing Court ig not ‘competent to go behind the 
` -deeree has been deliberately departed from in enact- 
ing the section. Chhajju Ram v. Muzaffar Ahmad 
- (1), followed. AE? 
_Ex. 8. A. from an order ofthe District 
Judge, Jullundur, dated November 20, 
1935. ae - 
Mr. Vishnu Datta, for the Appellants. 


Mr. Muhammad Monir, for the Respon- 


„dents , 

Jat Lal, J.—This appeal originally came 
up for hearing before me on May 25, 1936, 
and in view of the conflict of decisions 
in this Court on the point involved, I 
referred it to a Division Bench for decision. 
The point involved 
of a member ofan agricultural tribe can 
be soid in execution of a decree even when 
. the decree itself has directed its sale. It 
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arises in this manner. The appellant was 
originally a mortcagee with possession of 
the land in dispute. He instituted a suit 
for sale of the mortgaged property and the 
suit was decreed, a decree for sale of the 
property being passed in form provided 
for decrees in mortgage suits. When, 
however, the decree-hoalder applied for the 


- gale of the land Le was met by an objection 


that the same could not be sold by virtue 
of the prohibition contained in s. 16, Punjab 
Alienation of Land Act. This objection 
bas been allowed by the Courts below. 
Consequently the decree holder has present- 
ed this second appeal. Nows. 16, Punjab 
Alienation of Land Act, is: 

“No land belonging to a member of an agricultural 
tribe shall be sold in execution of any decree or order 
ofany civil or revenue Oourt whether made before 
or after the commencement of this Act.” 


The prohibition contained in the section 
appears to be absolute, but it is contended 
on behalf of the appellant that it does not 
extend to cases where the decree ccntains 
a direction for sale of the land; in support 
of this contention, reference is made to 
the well-recognized principle that an exe- 
cuting Court must execute the decree 
according to its terms and is not compe- 
tent to question its legality. Since this 


. reference was made by me tothe Division 


Bench, the question involved in this appeal 
has been considered- and decided by ane 
other Division Bench of this Court in Civil 
Ex. A. No. 118 of 1936 Chhajiu Ram v. Mu- 
zaffar Ahmad (1) My learned broiher Abdul 
Rashid wrote the judgment in that case and 
was of opinion thats. 16, Punjab Alienation 
of Land Act, was an authority for the exe» 
cuting Court to go behind the . decree 
and that the general principle referred .to 
above was deliterately departed from.in 
enacting that section. In this view Addi- 
son, J. concurred. Thereis no doubt that 
contrary opinions have been expressed in 
this Court but only in Single Bench 
cases and no judgment of a Division Bench 
has been cited before us in which the 
contrary view has been taken. The matter 
is, therefore, concluded by authority and 
though I do not feel impressed by the 
view taken in it, I must decide this appeal 
on the rule of stare decisis. 1 would, therefore, 
following the Division Bench judgment of 
this Court referred to above, dismiss this 
appeal with costs. 

‘Abdul Rashid, J.—I agree in the order 
proposed by my learned brother. 
N Appeal dismissed. 


(1) 165 Ind. Oas. 243; A I R 1936 Loh. 845; 88 P L 
R 1065; 9R L 231; 18 Lah. 48, 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 1660 of 1934 
A December 3, 1936 
M. C. Guoan AND B. K. MUKUERJEA, JJ. 
SASI KUMAR MAJUMDAR— 
APPELLANT 
versus 
GOLAP BANU AND OTHERS — 
RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 22—Hzxist- 
ence of superior interest as separate entity before 
transfer, if necessary for transfer—Grant of sikmi 
taluki right under patta by immediate leandlord— 
Merger, if takes place. 

Section 22, Bengal Tenancy Act, presupposes the 
existence of the superior interest as a separate en- 
tity before the act of transfer or succession can 
effect the merger. In other words, the two interests 
must have separate existence before the question of 
merger can come in; 

Where the immediate landlord grants toa raiyat 
a sikmi taluki right under a patta and thereby 
creates an intermediate tenancy right between him 


and the actual raiyut, there "is no merger under — 


s. 22, Bengal Tenancy Act. Mannersv. Satroghan 
- Das (2), dissented from, Jogendra Krishna Roy v. 
Shafar Ali (1), relied on. 


O. A. from the appellate decree of the 


Additional Sub-Judge, Noakhali, dated 
March 17, 1934. 

Mr. Jitendra Kumar Sen Gupta, for the 
Appellant. 

Mr. Bhagirath Chandra Das, for the Res- 
pondents. i 


Mr. Ramendra Mohan Majumdar, for the 
Deputy Registrar. 

B. K. Mukherjea, J.—This appeal raises 
a short and an interesting point of law. 


The plaintiff's case is thatthe lands in suit. 


were comprised in four raiyati holdings 
which belonged toone Lal Mia. The im- 
mediate landlord was one Ajjiulla Munshi 
who was the proprietor of the estate within 
which these lands were situate. On July 15, 
1918, Lal Mia got a sikmi taluki right under 
the proprietor by a patia which was grant- 
ed by Ajjiulla and he became thereby the 
landlord in respect of the four raiyati hold- 
ings held by him. The sikmi taluk was 
sold at a sale under Regulation VIII of 
1819 on May 16, 19:1, and the purchaser 
was the plaintiff. The suit has now been 


commenced by the plaintiff for recovery. 


of possession of the lands in suit on the 
ground that he being a purchaser at a 
sale under Regulation VIII of 1819 and 
having annulled all incum brances, Lal Mia 
had no right to remain in possession. 

The trial Court decreed the suit in part. 
It gave the plaintiff a decree with regard 
to the lands which were recorded in Kha- 
tians Nos, 292 and 276, holding that the 
principle of merger applied and the rai- 
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yati interest of Lal Mia in respect of these 
plots of land merged in the superior rights 
of a sikmi talukdar on the acquisition of 
the sikmi in July 1918. With regard to 
two other raiyati holdings, the suit was 
dismissed on the ground that Lal Mia had 
other co-sharers and consequently the 
Principle of merger had no application. 
Against tbis decision, an appeal was taken 
by the defendants to the lower Appellate 
Court and tke Additional Subordinate 
Judge reversed the decision ‘of the trial 
Court with regard to the lands of Khatian 
No. 292 holding inter alia that the prin- 
ciple of merger bad no applicatien and the 
ease did not come within the purview of 
8. 22, Bengal Tenancy Act. With regard to 
the lands recorded in Khatian No. 276, he 
has held that there is no merger but that 
the plaintiff is entitled to get khas posses- 
sion on the ground that the raiyats had 
really abandoned the holding. Against 
this decree of the lower Appellate Court, 
there has been this second appeal pre- 
ferred by the plaintiff and the appeal is 
limited to the lands which are recorded in 
Khatian No. 292. 

Mr. Sen Gupta who appears in support 
of the appeal has contended before us that 
the decision of the Court of Appeal below 
was wrong and that the case would be 
governed by s. 22, Bengal Tenancy Act. 
Now, itis quite clear that the lease being 
an agricultural lease, s. 111 of Transfer of 
Property Act, has got no application and 
the case must be decided entirely upon 
the provision contained in s. 22, Bengal 
Tenancy Act. It is not disputed that prior 
to the creation of the sikmi taluk, ‘the 
immediate landlord of the raiyat was the 
proprietor of the estate and it cannot be said 
that by the creation of the sikmz the interest 
of the raiyat and that of the immediate 
landlord, namely, the proprietor, had 
coalesced. The immediate landlord did not 
acquire this interest of the raiyat by trans- 
fer, succession or otherwise, but he carved 
out an intermediate tenure-holder's interest, 
and interposed it between himself and the 
raiyat though in this case the intermediate 
tenure-holder was no other than the raiyat 
himself. We think that s. 22, Bengal 
Tenancy Act. presupposes the existence of 
the superior interest as a separate entity 
before the Act, of transfer or succession 
could effect the merger. In other words, 
the two interests must have separate exist- 
ence before the question of merger can 
come in. Here, before the sikmi patta was 
executed, the taluki interest into which the 
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raiyati interest is said to have merged had 
no existence and we are unable to hold 
that when the immediate landlord simply 
creates an intermediate tenancy right bet- 
ween him and the actual raiyat, there would 
be a merger under s. 22 of the Bengal 
Tenancy Act, simply because the inter- 
mediate tenant happened to be the raiyat. 
That view which we are taking is sup- 
ported by a decision of this Court in Jogen- 
dra Krishna Roy v.Shafar Ali (1) and in 
that case Sir Ashutosh Mookerjee sitting 
with Chotaner, J. laid down the law that 
s. 22, would have no application where the 
raiyat himself subsequently takes a tenure- 
Hotere right from the immediate land- 
ord. 

Mr. Sen Gupta has drawn our attention 
to another decision of this Court [Pat] in 
Manners v. Satroghan Das (2). The facts 
are not very clear from the judgment and 
the decision also appears to usto be far 
from clear. Whathappened in that case 
was that there was a certain tenure-holder 
for a term under the mahanth of an 
Asthal who created a sub-lease in favour of 
the appellant Mr. Manners. The interest 
of the thika tenure-holder expired in the 
year 1304 Fasli and it seems that before 
that he had transferred by a kubala his 
right to Mr. Manners. Mr. Manners sub- 
sequently took a thika lease himself from 
the mahanth for a period of 15 years from 
1304 to 1318 and as he did not quit the land 
after 1318, a suit was instituted by the 
superior landlords. Their Lordships held 
inter alia that if Mr. Manners was a 
cultivating raiyat and by taking the thika 
lease from the mahanth he became subse- 
quently a tenure-holder, the entire interest 
of the landlord and the ratyat.having been 
vested in the same person. Mr, Manners 
could not have any right to hold the land 
asa tenant, under s. 22, Bengal Tenancy 
Act. Jt is difficult for us to appreciate the 
reasoning of this judgment, because it 
seems in the first place thats. 22, would 
have absolutely no application to a case 
like this where thetenure-holder was not 
a permanent. tenure-holder but held his 
tenure for a term of 15 years only. But 
leaving aside this point, even if we assume 
‘that s. 22, applies, we can justify the de- 
cision on the ground that here the raiyati 
lease came into existence subsequent tothe 
creation of the tenure and by the kobala 
which the old tenure-holder executed appa- 

(1) AI R 1923, Cal, 373; 76 Ind. Cas. 382. 


_ (2).20 O W N 800; 36 Ind. Cas.178; A IR 1916 
Pat, 369. 
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rently in favour of Mr. Manners, the two 
interests of the immediate landlord and of 
the raiyat must have coalesced at 
that time. The decision is not supported 
by any reasoning and we prefer to follow 
the decision of Sir Ashutosh Mookerjee in 
Jogendra Krishna Roy v. Shafar Ali (1). 

It may be pointed out here that apart 
from s. 22, Bengal Tenancy Act, there is 
no general law of merger applicable to 
agricultural tenanci2s in this country and 
though the principle of English Common 
Law was inflexible and applied irrespective 
of the intention of the parties in equity, it 
always depended upon circumstances and 
was governed by the intention of parties 
or the purpose of justice. In our opinion, 
itis neither just nor proper to stretch the 
language of s. 22, Bengal Tenancy Act, be- 
yond whatit clearly lays down. In the 
above view of the case, we dismiss the 
appeal. There will be no order as to costs. 

M. C. Ghose, J.—I agree. 


D. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
| COURT 
Civil Suit No. 32 of 1936 
August 31, 1937 
Menta, J. 
Fira JHANGALDAS-CHIMANDAS— 
PLAINTIFF 
versus 
Firm CHETUMAL-BULOHAND— 
DEFENDANT. 

Negotiable instrument —Negotiability — Essentials 
of—“Pahunch' is ordinary receipt and not negotiable 
—Custom of its negotiability, if offends against 
law and public policy—Transfer of Property Act 
(IV of 1882), s. 132—Pahunch — Transfer of, how 
effected —1f subject to equities under s3. 132, Transfer 
of Property Act (1V of 1882) —Oustom —Essentials of 
validity. 

In order that an instrument may acquire 
negotiability, the following requisites are necessary: 
(1) the instrument must be in aform capable of 
being sued on by the holder of it pro tempore in 
his own name; and (2) it must be by the custom of 
trade transferable like cash by delivery. Failure 
to comply with either of these requirements prevents 
the instrument being a negotiable instrument at 
all. The ‘pahunch’ is an ordinary receipt in writing 
chronicling the fact that a certain amount is 
received by the person signing it from another 
person and does not create any obligation on the 
part of anybody to pay the amount mentioned in it 
either expressly or impliedly. It is neither a bill 
of exchange as defined in the Negotiable Instruments 
Act nor a hundi nor any other document entitling cr 
purporting to entitle any person to payment by any 
other person of any stated sum of money, and 


as such, is not negotiable. Hazari Mull Shohanlai 


` V. Satish Chandra (1), Jones & Co, v. Coventry (2). and 


5h 
Muhammad Akbar Khan v. Attar (3), 
relied on. 

‘Pahunch' receipt not being a bill of exchange 
payable on demand, the custom prevailing in 
mercantile community by which ‘pahunch’ is 
negotiable like a bill of exchange by mere 
endorsement, is neither reasonable nor certain and 
offends against public policy and also against the 
Jaw with regard to the stamp as the object in 
circulation of ‘pahunch’ is to escape payment of 
the requisite stamp duty. 

[Case-law referred to.] 

Tf the pahunch evidences acknowledgment to a 
debt which has to be paid, it is a chose in action or 
actionable claim, and according to s. 130, Transfer 
of Property Act, the transfer of such a claim can 
be effected only by .the execution of an instrument 
in writing and such transfer is subject to the 
equitiea provided in s. 132, Transfer of Property 

cb. 


Singh 


_ In order thata Court may give effect to a custom, 
it must be shown thatit has the following attributes: 
(1) reasonableness; (2) certainty (enforceability and 
definiteness); (3) it should not offend against any 
provision of law; (4) its immemorial usage can be 
Proved by evidence by positive instances; and (5) it 
should not be against public policy. If a custom is 
to have the force of law, if it is to upset the ordinary 
law, it must be established by instance that the 
custom had come into conflict with a state of things 
inconsistent with the incidents of the custom, and 
had nevertheless prevailed. In short, the instances 
Bhould be to shew that one party asserted rights 
under a custom; the other party resisted the right 
taking his stand on the provisions of law; and the 
former succeeded invariably. To establish a custom, 
it is not sufficient merely to prove that that is what 
is done constantly in the bazaar. 
[Case law referred to.] 


Messrs. Khanchand Gopaldas and 
Pahlajsingh B. Advani, for the Plaintiff. 

Mr. Srikishendas H. Lulla, for the Defen- 
dant. 

Judgment.—This is a suit on what is 
commonly known in the bazaar as a 
‘pahunch’. The plaintiff's case as put in 
the plaint is that the plaintiff is a firm 
carrying on business in Karachi; that on 
November 21, 1935, at Karachi the defen- 
dant firm received from and credited to 
one Udhaomal Raichand Rs. 2,500 and exe- 
cuted in favour of Udhaomal Raichand a 
pahunch receipt drawn up in Sindhi lan- 
guage which is attached to the plaint and 
marked “A”; that by a local usage pre- 
vailing among the Indian mercantile com- 
munity in Karachi and otber places in 
Sind, a pahunch receipt is negotiable like 
a bill of exchange by a mere indorsement, 
and is payable on demand ; that on Decem- 
ber 1, 1935, Udhaomal Raichand negotiated 
and sold to the plaintiff the pahunch 
given by the cefendant-firm; that for 
‘Valuable consideration the plaintiff has 
purchased the pahunch; that Udhaomal 
Raichand thereupon indorsed the pahunch 
in favour of the plaintiff-firm; that on 
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January 21, 1936, the plaintif presented 
the pahunch tothe defendant firm at their 
place of busines3 and demanded payment; 
but the defendant declined to honour the 
same ; that on the following day, the plain- 
tiff served the defendant with a notice 
asking for payment of the amount due on 
the pahunch, but the defendant failed to 
make the payment; and hence the neces- 
sity for this suit, in which the plaintiff 
claims Rs. 2,500 with interest from date 
of suit till payment and costs. 

The defendant firm by their witten state- 
ment contend inter alia that there is no . 
such custom or local usage as pleaded in 
para. 3 of the plaint, viz, that æpahunch 
is negotiable as a bill of exchange by 
mere indorsement and is payable on de: 
mand: that this pahunch is not in -a 
form which can acquire negotiability by 
local usage; that the defendant had no 
notice of the transfer by Udnaomal Rai- 
chand in favour of the plaintiff; that 
Udhaomal Raichand suspended payment on 
December 17,1935: that Udhaomal Rai- 
chand hadjexecuted three pahunchs in favour 
of the defendant of the aggregate value 
of Rs. 9,000 prior to the transfer of the 
pahunch in suit to the plaintiff; that on 
the date of that transfer, out of the 
amount of Rs. 9,000 the defendant had 
still to recover Rs. 4,000 from Udhaomal 
Raichand who have subsequently becomé 
insolvent ; that the plaintiff's rights, if any, 
were, therefore, subject to the equities in 
favour of the defendant; and that, there- 
fore; the plaintiff's suit should be dismissed 
with costs. f 

The following issues were raised by 
Rupchand, A. J. ©.: (1) Did the defendants 
execute a pahunch receipt as alleged iù 
para. 2 of the plaint? (2) Is there a 
usage as alleged in para. 3 of the plaint 
according to which the said receipt is 
negotiable as a bill of exchange by indorse- 
ment? (3) Gan the document sued upon 
acquire negotiability by local usage ? (4) 
Was the said receipt payable on demand ? 
(5) a) Was it indorsed and negotiated 
in plaintiffs favour? (5) (b) Had the de- 
fendant notice of thesame? If not, what 
is the effect? (6) Have the defandants 
receipts referred toin para. 3 of the piaint 
as alleged? If so, what is ths effect ? 
(Covers para. 10 of the W. S.) (7) What 
amount, if any, is due to plaintiff? (8) 
General. : 

Mr. Lulla forthe defendant admits exe- 
cution of the pahunch on which the suit 
has been brought. It was, therefore, 
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brought on the record as Ex. 5. Issue 
No. l inthe suit is, therefore, found in 
the affirmative. In order to simplify mat- 
ters, parties consent that it may be assumed 
by the Court: (1) that what is known in 
the commercial circles of Karachi as a 
pahunch is ordinarily inthe form of the 
suit pahunch Ex, 5; (2) that it is trans- 
ferred by a mere indorsement like Ex. 8 
which is the indorsement on Es. 5; and 
(3) that such dealings have been taking 
place on avery extensive scale in Karachi. 
It may also be noted that in para. 3 of 
the plaintit is stated that by a lcal 
usage prevailing amongst the Indian mer- 
cantile community in Karachi and other 
places in Sind, a pahunch receipt is 
negotiable as a bill of exchange by mere 
indorsement and is payable on demand. 
Mr. Khanchand has, however, thought fit to 
modify the statement, after the deposition 
of Hx. 6, a servant of the plaintiff-firra, 
and now contends that a pahunch is 
negotiable like a bill of exchange by a 
mere indorsement. He has had to concede 
that apahunch is not payable on demand. 
Before I consider whether the plaintiff has 
or has not succeeded in establishing the 
alleged custom about negotiability of a 
pahunch like a bill of exchange by mere 
indorsement, I should like to determine 
the prima facie nature of such a docu- 
ment irrespective of any custom or usage 
in the market. On this point I may have 
to make a reference to my order dated 
May 4, 1937, a copy of which should be 
annexed to this judgment as annexure ‘A’. 
To show the form in which a pahuneh is 
wee let us reproduce Ex. 5: | 

44 o 
bhai Udhomal Bhai Raichand, | 

Written from Karachi Bunder by Puj Ohetuma 
Puj Bulchand. Kead ‘Ram, Ram” from him. 

You paid Rs, 2,500 (in words rupees two thousand 
five hundered) cash. We received the same and 
credited to you and we passed on the receipt to you. 

Mitt Katt dated 24, in words twenty-fourth, 
Sambat 1992, . 
(Sd) Jamnu. 

(Sd) Murlidhar.” 

It is on the face of it an ordinary receipt, 
I may also reproduce [rom annexure ‘A 
the following pertinent observations.: 

“Now a document has to be read at its face 
value where it is perfectly clear and unsmbiguous, 
The pahunch isa writing merely chronicling the 
fact thot a certain amount is. received by the per- 
son signing it from another person. It is an 
ordinary receipt. Neither expressly nor impliedly 
does it create any obligation onthe part of any- 
body to pay the amount mentioned in the receipt, 
It is, therefore, neither a bill of exchange as defined 
by the Negotiable Instruments Act nor a hundi 
por any other such document entitling or purport 
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ing to entitle any person to payment by any other 
person of any stated sum of money, It goes with- 
out saying that when a mere receipt is given and 
it is stated that the amount of the receipt is cre- 
dited to the person to whom the receipt is given, 
there is nothing on the face of the document to 
show that the amount was deposited or that it had 
nothing to do with a mutual account, and had, 
therefore, to be paid back on demand or after any 
stated period. Indeed it is very difficult to com- 
prehend how this receipt can be differentiated from 
a receipt given by a person who has got a stand- 
ing account with the person making payment and 
who has received it towards the settlement of 
that account. It is also difficult to differentiate 
such a receipt from a receipt given by a person 
to whom some money was due and who on pay- 
ment acknowledges receipt thereof. It would be 
extremely difficult for the revenue authorities to 
determine what the intention of the parties was 
if plain meaning of the terms of a document are 
to be supplemented by something not in ib.” 
Assuming for the sake of argument that 
a promise to pay or an order to pay can 
be read in an instrument in the form of 
pahunch Ex. 5,the question is whether 
such a pahunch is transferable like 
a negotiable instrument by mere indorse- 
ment or writing like Ex. 8, or whether 
it is really a chose in action. No other 
mode of transferability is suggested by 
the parties. The burden of proving that 
by a custom or usage in the market a 
pahunch has acquired the characteristic of 
a negotiable instrument lies on the plain- 
tif. Itis to be seen whether that onus 
has been discharged. The plaintiff firm 
themselves called the pahunch a receipt 
in the plaint. The dictionary meaning of 
the word pahunch isalso the same. Even 
the stamp affixed to the pahunch is of 
one-anna, as ifon a receipt. But Mr. 
Khanchand for the plaintiff contends that 
a pahunch is a bill of exchange within 
the meaning of the term as defined by 
s.2 (2), Stamp Act. That clause reads 


thus: 


(2) ‘Bill of exchange’ means a bill of exchange 
as defined by the Negotiable Instruments Act, 188}, 
and includes also a hundi, and any other document 
entitling or purporting to entitle any person, whe- 
ther named therein or not, to payment by any 
other person of, or to draw upon any other person 
for any sum of money.” 

Before I consider whether s. 2 (2), Stamp 
Act, includes within its ambit an instrument 
like a pahunch, I may say that it is clear 
that if the document evidences acknowledg- 
ment of a debt which has to be paid, itis a 
chose in action or actionable claim, and 
according to s. 130, Transfer of Property Act, 
the transfer of such a claim can be elected 
only by the execution of an instrument in 
writing. The transferee acquires the right 
which varies according as the instrument 
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is governed by the Negotiable Instruments 
Act or the Transfer of Property Act. What 
kind of rights the transferee geis on the 
transfer of apahunch under the alleged 
cusiom relied on by the plaintiff is not 
clear from the evidence. Mr. Khanchand 
relies on s. 137, Transfer of Property Act, 
and contends that the transfer need not 
be by an instrument in writing because 
the pahunch that has been transferred to 
the plaintiff is by custom negotiable. 
According to s. 132 the transferee shall 
take it subject to all the liabilities and 
equities to which the transferor was sub- 
ject in respect thereof at the date of the 
transfer. Illus. (i) is more or less on all 
fours with the facts of the present case : 

“A transfers to Ca debt due to him by B, A being 
then indebted to B. C sues B forthe debt due by 
B to A. In such suit B is entitled to set off the 


debt due by A to him, although C was unaware of 
it at the date of such transfer.” 


Bo that the only issue of moment is 
whether a pahunch has by custom acquired 
negotiability by mere indorsement as 
alleged on behalf of the plaintiff. There is 
no evidence to show that a pahunch is a 
superior kind of document free from the 
trammels of s. 132, Transfer of Property 
Act. Assuming, however, that the trans- 
feree of a pahunch has superior rights, 
still an instrument like Ex. 5 is not one 
which can acquire negotiability. In order 
that an instrument may acquire negcti- 
ability, the following requisites are neces- 
sary: (1) the instrument must be in a form 
capable of being sued on by the holder 
of it pro tempore in his own name; and (2) 
it must be by the custom of trade trans- 
ferable like cash by delivery. Failure 
to comply with either of these requirements 
prevents the instrument being a negoti- 
able instrument at all: see Halsbury’s 
Laws of England, Vol. 2% Para, 1015, 
at p. 723. Exhibit 5, as I have already 
held in my order (Ex. 11), is ordinarily a 
receipt and does not import any debt; 
therefore, Ex. 5 is not in a form so as 
to acquire the attributes of negotiability. 
In Aazarimul Shohanlal v. Satish Chandra 
(1), Chaudhuri, J. says at page 337*: 

“It has then been argued that, by mercantile 
usage, share certificates with blank transfer deeds 
endorsed by the last registered owner, are negoti- 
able instruments. These are certificates of shares 
in a company whose Articles of Association require 
that the trausfer shall be by a separate instrument 
executed both by the transferor and transferee, 
and that the name of the transferee shall be entered 
in the register of share-holders. On the face of 
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these documents they are not transferable; but it is 
contended that inasmuch as in the Calcutta market, 
sales of shares are effected when they are accompani- 
ed by such blank transfer-deeds, and pass from 
hand to hand, they are, therefore, to be considered 
as negotiable instruments, But certain require- 
ments have to be fulfilled before any instrument 
of this character can be considered negotiable, It 
must be in a form which renders it capable of 
being sued upon by the holder of it pro tempore 
in his own name; and it must be by the custom of 
trade transferable like cash by delivery. Failure 
of these requirements prevents its being treated as 
a negotiable instrument.” 


In Jones &Co. v. Coventry (2) there are 
the arguments of McCardie, Counsel for. 
the defendant, which have been endorsed 
and adopted by Darling, J. at pagh 1040*. 
It was held that the document in the suit 
was on the face of ita mere receipt, and, 
therefore, could not be looked upon as a 
negotiable instrument. In Muhammad 
Akbar Khan v. Attar Singh (3) it was held 
that if a document is primarily a recsipt, 
eyen if coup'ed with the promise to pay, 
it would not become a pro-note. Lord Atkin 
who delivered the judgment remarked that 
a receipt would be a somewhat unusual 
visitor in the accustomed circles of negoti- 
able paper. Further on, his Lordship says: 

“Receipts and agreements generally are not in- 
tended to be negotiable; and serious embarrassment 


would be caused in commerce if the negotiable net 
were cast too wide.” 


Section 4, Negotiable Instruments Act, 
detines a pro-note. Section 5 gives a 
definition of a bill of exchange. Section 6 
contains the definition of acheque. A de- 
finition of a “negotiable instrument” is 
given in s. 13. The doctrine of negoti- 
ability of instruments is discussed ex- 
haustively in Miller v. Race from 
pages. 533 to 550 in Smith’s Leading 
cases, Vol. 1 (Eda. 12). So far as the 
form of Ex. 5 is concerned, it is not a 
negotiable instrument. ven if debt be 
implied from the mere acknowledgment of 
receipt of money, the claim to that debt 
is an actionable claim. As I have already 
stated above, such a claim according to 
s. 180, Transfer of Property Aci, is trans- 
ferable by an instrument in writing; and 
such transfer is subject to the equities 
provided ins. 132. Prior to 1882, the year 
in which the Transfer of Property Act 
first came into force, an actionable claim 

(2) (1909) 2K B 1029:79 L JK B 41; 101 L T 281; 
538 3 724; 25T LR 736. 

(3) A 1K1935P O17]; 162 Ind, Oas, 454; 63 I A 
279; 17 L 557; 1936 O LR 301; 8R P O274,2 B R; 
586; 44 L W 23; 40 C W N 997; (1936). M W N 660; 
17 P L T 513; 38Bom L,R, 189; 63 0 L J 541; (1936) 
A L J 986; 71 M L J712;,1936 A L R 479 (P 0). 
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was not assignable. In England also, prior 
to the Judicature Act of 1873, an action- 
able claim was not assignable. Although 
reliance is placed on s. 137, Transfer of 
Property Act, it is not shown by evidence 
that the equitable right given by s. 132 
of the Act is taken away by reasonof a 
custcm to that effect. In order that a 
Court may give effect to a custom, it must 
be shown that it has the following at- 
tributes : (|) reasonableness ; (2) certainty 
(enforceability and definiteness); (3) it 
should not offend against any provision of 
law; (4) its immemorial usage can be 
proved by evidence by positive instances; 
and (5) it should not be against public 
policy. 

In Wilson Holgate & Co., Ltd. v. Belgian 
Grain and Produce Co., Ltd. (4) it was held 
that three documents (insurance policy 
being one of them) must be delivered in 
C. I. F. contractis; and that a cnstom 
pleaded, though sound, that instead of 
Insurance policy a certificate of insurance 
will do, is not to be accepted. If a 
custom is to have the force of law, if it 
is to upset the ordinary law, it must be 
established by instance that ths custom 
had come into conflict wlth a state of things 
inconsistent with the incidents of the 
custom, and had nevertheless prevailed. In 
short, the instances should be to shew 
that one party asserted rights under a 
custom ; the other party resisted the right 
taking his stand on the provisions of law; 
and the former succeeded invariably. To 
establish a custom, it is not sufficient 
merely to prove that that is what is done in- 
stantly in the bazaar: see Rama Nand v. 
Surgiant (5) The English & Empire 
Digest, Vol. 17, Note 414, at p. 36, con- 
tains remarks from the judgment of 
Pollock, O. B., in Sturge v. Haldimant (6). 
On behalf of the plaintiff one solitary in- 
stance has been brought on the record. A 
suit had been filed in the Small Oause 
Court, Karachi, No. 2924 of 1933, Chainrai 
Utamchand v. Pribhomal, in which it 
appears (from Hx. 15/3) that the Judge 
admitted the custom of transferring a 
pahunchi He based his judgment, however, 
on an interpretation of the Stamp Act in 
a sense contrary to that decided by me in 
Ex. Il, Moreover, the question whether 
the instrument was in a form which by 
custom can acquire negotiability was not 
litigated in that case. 


(4) (1919) 35 TL R 530; 89 LJ KB 300; (1920) 2 
1. 
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As against one instance quoted by the 
plaintiff of the custom set upin the pre- 
sent caso being upheld by the Small Cause 
Court, it is pointed out that ina suit filed 
in this Court, Firm of Verhomal Chatumal 
v. Firm of Mulchand Topandas, Suit 
No. 296 of 1930, the plaintiff was the 
ultimate transferee of a pahunch, relief 
was sought against defendant No. 1 in 
whose favour the pahunch was written, and 
defendant No. 2 who was transferee from 
defendant No. 1; the learned A. J. O. 
ordered that the first point to be determin: 
ed was whether, assuming such a custom 
existed, the pahunch could acquire negoti- 
ability under the law; this was fully argu- 
ed; judgment was reserved; but before 
the judgment could be delivered, the plain- 
tiff stated: “we have settled ; we withdraw 
the suit.” This would show that the only 
occasion in this Court when there was a 
clash between a party setting up the custom 
and the party opposing it, the party set- 
ting up the custom withdrew the suit. That 
a custom must be established by many 
instances is also held in Abbayya v. 
Pappayya Rao Bahadur (7). A few in- 
stances, or instances of recent date, may 
not show that a particular course of con- 
duct has ripened into custom recognizable 
according tolaw: Durga Charan v. Raghu- 
nath (8). Custom must be fair and pro- 
per, and such as reasonable, honest and 
fair-minded men would adopt : see Olympia 
Oil and Cake Co. v. Produce Brokers Co. 
(9). That a custom must not be opposed 
to public policy is laid down in Kunhambi 
v. Kalanathar (10). If a custom is un- 
reasonable, the Court is entitled to find 
against it: see Shadi Lal v. Muhammad 
Ishaq (11). There was a custom of trade 
existing in the Bombay market whereby a 
cheque with the word ‘bearer’ struck vut 
without the word ‘order’ being inserted 
was regarded as an order cheque ; but the 
negotiation was held to offend against ihe 
provisions of the Negotiable Instru nents 
Act, and the Bombay High Court refused’ 
to give legal recognition toit: vide Dossa- 
bhai Hirchand v. Virchand Daleharam 
(12). It was, by the by, asa result of this 
ruling that sub s. (1) of s. 13, Negotiable 
Instruments Act, was amended in 1919. [. 

(7) 29 M 24; 16 ML J 8. 

(8) 18 0 W N 55; 20 Ind, Oas. 810; AT R 1914 Cal, 
289;18 OL J 559, 

(9) (1916) 2 K B 296; 85 L J K B 1695. 


(10) 38 M 1052; 24 Ind. Oas. 528; A LR 1915 Mad 
711; 27 M L J 156; 16M LT17. 


S oF 33 A 257; 9 Ind. Oas. 198; 8 A 


LJ10. 
12) 21 Bom L R 1: 49 Ind, Oas, 388; AT R 1919 
Bom 73. 
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Raghunathji Tarachand v. Bank of Bombay 
(13) Batchelor, J., observes at page 83*: 

“It may be observed, moreover, that here in 
India we are governed by our Codes, which are 
subjected to fairly frequent amendment whenever 
amendment is considered to be required; so that 
there should be the less temptation to Judges to 
encroach upon the province of 
And I om aware of no authority for supposing 
that,side by side with the recognized law, there 
exists in India to-day a separate set of valid but 
somewhat undefined legal principles describable 
as the law merchant. I should rather suppose that 
those portions of the law merchant which the 
Indian Legislature has seen fit to accept are to be 
found embodied in such provisions of that Legis- 
lature as the Contract Act and the Negotiable 
Instruments Act; and thatit is not competent to 
us to leave this firm ground and explore the un- 
certain regions which are imperfectly defined by the 
phrase, the law merchant.” 


There can be no recognizable custom 
against any positive provision of law: 
see Halsbury’s Law of England, Vol. 10, 
page 42, para.57. The remarks of Oran- 
worth, L. C. in Dizon v. Bovill (14) at 
the bottom of page 990f and top of page 
991} are very pertinent. [f the object of the 
custcm pleaded in the case to defraud 
Government of its legitimate revenue, 
such acustom cannot be recognized by 
a Court of law. Pessumal (Ex. 6), plaint- 
iff's representative, was asked what tue 
object in circulating pahunchs in the 
bazaar could possibly be if not to defraud 
public revenue. The witness could not 
give any satisfactory answer. There is 
no doubt thatif a pahunch is not a bill 
of exchange payable on demand, it would 
réquire a stamp. That is why there was 
this false statement in the plaint that a 
pahunch is a bill of exchange payable on 
demand. The plaintiff's witness Pessumal 
was, however, constrained to admit that a 
pahunch is not payable on demand. No 
doubt he qualified the statement by saying 
that it was payable on demand if the 
drawer became insolvent. Beyond his word 
there is no evidence to establish even this 
qualification. Not a single instance is 
cited. If the pahunch is not a billof ex- 
change payable on demand, then it is per: 
fectly obvious, and I have not the smallest 
doubt in my mind, thatthe object of the 
merchants resorting to circulation of 
pahunchs is no other than that they may 
escape payment of the requisite stamp 
duty. It is noteworthy that no bank ac- 


(18) Ene Ind. Pr a ll Bom L R 255, 
(14) (1856) 2 Jur (N. 8.) 933; 3 Maca HLI: 4 WR 
anh iste o 3 ; 


*Page of 34 B.—[Ed.] 
{Pages of (1856) 106 R. R,—[Zd,] 
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cepts a pahunch. This is admitted by 
plaintiff's w tness Pessumal. 

It is also noteworthy that the custom as 
pleaded in para. 3 of the plaint is given 
a go-by to, anda different custom is set 
up. Not a witness on behalf of the plaint- 
iff has said that a pahunch is negotiable 
as a bill of exchange. Not a witness on 
behalf of the plaintiff has said that a 
pahunch is payable on demand. Ina case 
of this sort, acustom pleaded in the plaint 
cannot be easily allowed to be varied in 
evidence. Applying the law quoted above 
to the facts of the present case I am 
emphatically of the opinion that the custom 
set up in the plaint, or even the subse- 
quent variation of it sought to be establish- 
ed by evidence, is neither reasonable nor 
certain; it offends against public policy 
and offends against the provisions of law 
with regard to stamp as I will show pre- 
sently. h 

The plaintiffs witness Pessumal admits 
that the period after which a pahunch is 
payable is agreed upon beforehand, and 
yetit is not to be mentioned in the 
pahunch. There can be no oiher object in 
omitting this important fact frem tke 
recitals of the pahunch exept to defraud the 
Government revenue by making it pass’ 
off as an ‘on demand’ instrument. It has 
been heldin Ramprasad Shivlal v. Sri- 
nivasa Balmukund (15) that in determin- 
ing whether a document jis sufficiently 
stamped for the purpose of deciding upon 
its admissibility in evidence, the Court will 
look at the document itself as it stands, and 
not at any collateral circumstances which 
may be shown in evidence. 

Mr. Khanchand for the plaintif con- 
tends, as noticed above, that the pahunch 
(Ex. 9) which is the basis of this suit 
comes within the detinition of a bill of 
exchange as given in s.2 (2},Stamp Act, 
and as such, the transfer of it by indorse- 
ment isexempt from stamp duty under 
Art.62. But it cannot be said that the 
pahunch is a document entitling or pur- 
porting to entitle any person to payment 
by another person of, or to draw upon 
another person, any sum of money. df any- 
thing may be construed by implication, it 
would be a promise on the part of the 
drawer to pay the amount The pahunch 
is clearly a receipt as admitted in the 
plaint itself; and a receipt is defined in 
s. 2 (23), Stamp Act. If it evidences ack- 
nowledgment ofa debt itis an actionable 

Care IR 1925 Bom 527; 90 Ind, Cas. 685; 27 Bom‘ 
L R 1122, 
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claim. It will not do to transfer an 
actionable claim by a mere indorsement. 
Mr. Khanchand says that the definition of 
a bill of exchange as given in s. 2 (3), 
Stamp Act, is not exhaustive, and that, 
therefore, we have to draw upon the defini- 
tion of the term in the Negotiable Instru- 
ments Act,s. 19. This is legal jugglery; 
because a bill of exchange in s. 19 is a 
bill of exchange as defined by s. 5, 
Negotiable Instruments Act; and a pahunch 
is admittedly not a bill of exchange as 
defined by s. 5, Negotiable Instruments Act. 
According to Art. 18, Stamp Act, a bill of 
exchange as defined by s. 2 (2) and (3) of 
the Act tequires a stamp duty when it 
is payable otherwise than on demand. 
The pahunch being admittedly payable 
otherwise than on demand requires a stamp 
as shown in the Article: and the stamp 
with penalty taken by the Court on Ex. 5 
un the record was, therefore, perfectly justi- 
fiable. A bill of exchange on demand has 
to bear no stamp since 1927. A pahunch 
bears a one anna stamp. Itis a fair infer- 
ence that the merchants treat a pahunch 
as areceiptand callit a receipt; they do 
not treat it as a bill of exchange or a 
bill of exchange on demand. 


Issues. 


1 Did the defendants execute a pahunch? 

2. Is there a usage ns alleged in para. 3 
of the piaint according to which the said 
receipt is negotiable as a bill of exchange 
by indorsement? 

3. Can the document sued acquire nego- 
tiability by local usage ? 

4. Was the said receipt payable on dee 
mand? 

5 (a). Was it indorsed and negotiated in 
plaintiff's favour? 

5 (b). Had the defendant notice of the 
same ? If not, what is the effect? 

6. Have the defendants receipts refer- 
red to inpara.3 of the plaint as alleg- 
ed? If so, what is the effect? (Covers 
para. JO of written statement) 

r . What amount, if any, is due to plainte 
ii! = 
8. General. 


8. 


FIRM JHANGALDAS-OHIMANDAS V, FIRM OHETUMAL-BULCHAND (SIND) 


597 


For the reasons foregoing, then if the 
endorsement of the pahuneh in suit confers 
any right to the plaintiff to sue upon it, 
it is merely asan actionable claim, and 
as such, subject to the equities of s. 132, 
Trarsfer of Properly Act. Onthe date of 
Ex. 5 the defendants had with them 
pahunchs of Udhaomal Raicband for a 
much larger amount than that of Ex. 5. 
The defendant has explained under what 
circumstances Udhaomal Raichand had to 
pay the amount of the pahunch Ex. 5. 
Mr. Khanchand contends that this is a 
set-off which cannot be claimed in this 
suit without the defendant paying the re- 
quisite court-fee. But the argument is un- 
tenable, because the defendant does not 
claim any decree against the plaintiff. 
Udhomal Raichand could not have filed a 
suit on Ex. 5. Exhibit 5 would have been 
merely a piece of evidence, if at all, to 
prove the loan. Claim to the debt is not on 
Ex. 5. It is founded onthe loan. There- 
fore, it ig not necessary that the defendant 
should ask for a ssteoff and pay the 
necessary court-fee on it. I shall now 
give my findings in juxtapcsition with the 
issues framed in the case: 


Findings. 


In the affirmative. 

The usage as pleaded in para. 3 of the 
plaint is not proved. Nor is the usage 
subsequently pleaded in ancther form prov- 
ed. 


In the negative. 


In the negative. 
It was indorsed in plaintiff's favour but 
not negotiable according to law. 


In the negative. Finding unnecessary. 

In the affirmative. The effect is that 
the defendant can plead the equities in his 
favour unders. 132, Transfer of Property 
Act. 


Nil. 
Suit dismissed with costs. 


Suit dismissed, 
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CALCUTTA HIGH COURT 
Civil Rule No. 505 of 1936 
August 25, 1936 


Lopes, J. 
TARA KUMAR BHATTACHARJEE— 
PLAINTIFE—PETITIONER 
versus 
MONGLU SHAIK—Dsrenpant— 
Oppositg Party 

Provincial Smail Cause Courts Act (IX of 1887), 
a. 92, Sch. II, Art. 4—Appeal—Competency—Munsif 
invested with small cause powers—Suit triable by Small 
Cause Court—Character of suit, if changes—Appeal, 
if lies—Immovable property—Mango trees cut down 
and sold as fuel—Suit for recovery and damages— 
Mango trees, whether immovable property. 

Where a Judicial Officer invested with Small 
Cause Court jurisdiction tries a suit, which he might 
have tried under the summary procedure, in the 
ordinary manner, the character of the suit is not 
thereby altered, and his decree is not appealable. 
Indra Chandra Mukerji v. Srish Chandra Banerjee 
(1), followed. 

Where the mango trees had been cut down and 
sold as fuel before the suit for recovery for damages, 
thereof is instituted, they are no longer attached 
to the earth or permanently fastened to it and con- 
sequently they are not immovable property at the 
time of the institution of the suit. Therefore, the 
suit is one triable by summary procedure and where 
the Munsif having Small Cause Court powers 
tries it, there is no appeal from his decision. 

©. R. against the decree of the Additional 
Pup uae: Maldah, dated January 9, 
1936 


Mr. Jatindra Mohan Choudhury, for the 
Petitioner. 

Mr. Serajuddin Ahmed, for the Opposite 
Party. 

Order.—This Rule was issued on the 
opposite party to show cause why the 
decree of the Sudordinate Judge of Maldah 
modifying the judgment and decree of 
Babu Upendra Chandra, Majumdar, Mun- 
sif, First Court, Maldah, should not be set 
aside. The petitioner was plaintiff in the 
original suit. He sued the defendant for 
recovery of Rs. 49 as damages on the 
allegation that tke defendant had cut 
down and misappropriated a mango tree. 
The learned Munsif came to the ecnelu- 
sion thet the value of the mango tree had 
been rather over-estimated and he decreed 
the suit at Rs. 47 with proportionate costs. 
Against that judgment and decree, an 
appeal was filed and was heard by Mr. 
Syed Amjad Ali, Subordinate Judge of 
Maldah. The learned Subordinate Judge 
Gecreed the appeal in part and directed 
that the plaintiff would get Rs. 7 on 
account of damages with proportionate 
costs. The defendant also would get some 
costs from the plaintiff respondent. The 
petitioner-plaintiff has obtained this Rule 
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on the allegation that the suit wasa suit 
triable by the Small Cause Oourt proce- 
dure and the Munsif who tried the suit 
had Small Cause Court powers and conse- 
quently no appeal lay against his judgment 
and decree. It was held in Indra Chandra 
Mukerji v. Srish Chandra Banerjee (1), 
that: 

“Where a Judicial Officer invested with Small 
Oause Court jurisdiction tries a euit, which 
he might have under the summary procedure 
in the ordinary manner, the character of the suit 
is not thereby altered, and his decree is not 
appealable.” 

There can be no doubt therefore that if 
the suit was triable under summary pro- 
cedure, the Subordinate Judge had no 
power to hear the appeal. It has been 
contended by the opposite party that the 
suit was a suit within Art. 4, Sch. II, 
Provincial Small Cause Oourts Act. The 
Article deals with a suit for possession of 
immovable property and for rccovery of 
an interest in such property. The learned 
Advocate for the opposite party hss drawn 
my attention, to the case in Lalji Singh 
v. Nawab Choudhury (2), in which it was 
held that a mango tree is immovable 
property within the meaning of s. 2, 
Registration Act, 1908. In that case the 
mango tree in question was still attached 
to the land and the question in issue was 
whether a fruit tree which is not standing 
timber comes within tbe definition of im- 
movable property. In the present case the 
mango trees had been cut down and scld as 
fuel before the suit was instituted. They 
were no longer attached to the earth or 
permanently fastened to it. Therefore 
they were not immovable property at the 
time of the institution of the suit. The 
suit was not a suit for possession of im- 
movable or for recovery of interest in 
such property. No other Article has been . 
pointed out to me as applicable to the 
present case. I therefore hold that the 
suit was one triable by summary proce- 
dure and as the learned Munsif who tried. 
the suit had Small Cause Oourt powers, no 
appeal lay. It follows, therefore, that the 
Subordinate Judge exercised jurisdiction 
not vested in him by law in hearing the 
appeal and in modifying the decision, of 
the original Court. The Rule must, there- 
fore, be made absolute, the judgment and 
decree of the lower Appellate Court are 
set aside and the decree of the original 


(1) 40 () 537; 21 Ind. Cas, 120. 
(2)7 Pat. 646; 112 Ind. Oas. 335; AI 1998 Pat. 
652; 10P LT 19, l 
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Court restored. Hearing-fee is assessed 
at two gold mohurs. 
D ; Rule made absolute. 





PATNA HIGH COURT 
Oivil Appeal No. 366 of 1935 
May 6, 1937 
ROWLAND, J. 
RAJPATNARAIN SINGH AND OTHRRS— 
. APPELLANTS 
versus 
KIRAT NARAIN SINGH AND 0THERS— 
RESPONDENTS 

Easements—Right of owner of higher land to 
drain rain water—Nature of right—Whether ease- 
ment—Obstruction to such flow—Lirbility—Practice 
—New plea—Right claimed as easement—Subsequent 
claim on basis of natural right, if can be allowed— 
Duty of Court—Court of first appeal, duty of. 

The right of the owner cf a higher land to drain 
off its surplus rain water through the adjacent lower 
land is an incident of the ownership of Jand and 
not an easement. If the owner of the land at the 
lower level raises an obstruction to the natural flow 
of the water, he will be restrained if it causes or tends 
to eause damage to the owner of that on the higher 
level. Ramadhin Singh v. Jadunandan Singh (3) 
and Hussain Sahib v. P. Subbaiya (4), relied on. 

The owner of the superior tenement can, in the 
natural use of his property for draining or otherwise 
improving it, collect the water into one body and thus 
discharge it and the owner of the inferior tenement 
is without the positive constitution of any servitude, 
bound b: receive that body of water on his property. 
Kasia Pillai v. Ganesha Muthu Kumarasamia Pillai 
(T) and Gibbons v. Lenfestey (8), relied on. 

Where the right originally claimed is by way of 
easement, but it is found that the plaintiffs can put 
their case higher and succeed on the basis of natural 
right, they can be allowed to do so. Abdul Hakim v. 
Ganesh Dutt (2), relied on. 

The duty of the first Appellate Court is to determine 
all the questions of fact necessary for decision of the 
issues, It may think that ona particular issue the 
burden of proof is on the plaintiffs or on the defendants 
and its view on that may affect ity finding. Should 
that be so, it would do well to say what view it 
would take of the disputed question of fact had it 
placed the burden on the other party. In this man- 
ner it is possible for the Court of first appeal to 
avoid all the unnecessary harassment to parties 
which is involved when in second appeal itis found 
that there is no ascertained set of facts to which the 
law can be applied. 


O. A. from Appellate decree of the Sub- 
Ta Second Court, Gaya, dated June 13, 
1935. 

Messrs? Khurshaid Husnain and N. K. 
Prasad II, for the Appellants. 

Dr. D. N. Mitter and Mr. S. N. Ray, for 
the Respondents. 

Judgment.—The facts are stated in the 
judgments of the Courts below, and I do 
not think it necessary to repeat them here. 
As pointed out by the Subordinate Judge, 
the Munsif framed eight issues in the suit 
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of which the important ones were num- 
bers 6 and 7, namely : ee 

“6. Ig plot No. 1616 the bakasht of the plaintiffs 
as alleged by them? If not, can the plaintiffs 
restrain the defendants from discharging water of 
their takhta through it? f 

7, Have the defendants any right to discharge 
water of their takhta through plots Nos. 1616, 1617, 
1638 into 832 ?” 


On these issues, the Munsif had found 
that the entry in the Record of Rights was 
correct, that plot No. 1616 was gairmaz- 
rua-am and was in fact a sota or water 
channel. He held that the plaintiffs were 
not entitled to restrain the defendants 
from discharging water of their takhta 
through this plot into the takhta of the 
plaintiffs, and he further held with re- 
ference to the other issue that the defend- 
ants had tke right which they claimed to 
discharge the water of their takhta in the 
manner alleged. The Subordinate Judge 
acceded to the argament that the judg- 
ment of the Munsif was vitiated by mis- 
placing the onus on the plaintifis. The 
Subordinate Judge then proceeded into a 
lengthy disquisition on the law in the 
course of which he lost sight of the ques- 
tions contained inthe issues and failed to 
answer them. It is unfortunate that he 
has not succeeded in appreciating the 
functions of the Court of first appeal. The 
duty of such a Court is to determine all 
the questions of fact necessary for decision 
of the issues. He may think that on a 
particular issue the burden of proof is on 
the plaintiffs or on the defendants and his 
view on that may affect his finding. Should 
that be so, he would do well to say what 
view he would take of the disputed ques- 
tion of fact had he p'aced the burden 
on the other party- In this manner it is 
possible for the Court of first appeal to 
avoid all the unnecessary harassment to 
parties which he involved when in second 
appeal it is found that there is no ascer- 
tained set of facts to which the law can be 
applied. The Subordinate Judge's view of 
the law rests on the principle enunciated 
in Hari Mohan Thakur v. Kissen Sundari 
(1). where it was said that the right to 
restrain an owner of land from exercising 
ordinary proprietary rights over his own 
land is of the nature of an easement 
differing from the ordinary rights of owners 
of land; the burden of proof would, there- 
fore, lie on the party alleging such rights. 
He then said that the point to be decided 
was whether the defendants had got a 
right of easement to discharge the surplus 

(i) 11 0 92. 
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water of their takhta ; but the claim of the 
defendants was not a claim by way of ease- 
ment over the land of the plaintiffs but a 
claim toa “natural right,” the words used 
in the written statement. 

In Abdul Hakim v. Ganesh Dutt (2), it 
was contended that the right of the owner 
of a higher land to drain off its surplus rain- 
water through the adjacent lower ground 
is not an incident of the ownership of land 
in this country but can only be acquired 
by long user. Following a series of pre- 
vious decisions, a Division Bench of the 
Calcutta High Court held that the eonten- 
tion was not well founded and that it was 
. well established that such a right was an 
incident of the ownership of land in this 
country. To the same effect was the de- 
cision in Ramadhin Singh v. Jadunandan 
Singh (3). That wasa casein which the 
position was very similar to the present 
proceeding which is now before us, if we 
substitute plaintiff for the defendant and 
the defendant for the plaintiff. The plaint- 
iffs in that and the defendants in this are 
the owners on the south of the land which 
was at a higher level. The defendants of 
that case and the plaintiffs of this case 
have recently built a bund on their land 
8) as to obstruct the water accumulated 
on the land of the plaintiffs in that case 
and the defendants in this case, from flow- 
ing towards the north through the land 
of the defendants in that case and the 
plaintiffs in this case. So the plaintiffs 
there, like the defendants here, alleged that 
they were entitled to have the water on 
their land discharged through the defend- 
ants’ land; but this was not claimed as 
an easement. It was claimed as a right 
anciliary to their own property. The Judges 
said: “This raises the question whether 
there is any such right” and they answered 
that question in the affirmative. A more ex- 
haustive examination of the whole position 
was made by a Full Bench of the Madras 
High Court in Hussain Sahib v. P. Subbayya 
(4), where the English cases also are review- 
ed and the principle recognized that 

“If the owner of the land at the lower level raises 
an obstruction to the natural flow of the water, he 


will be restrained if it causes or tends to cause 
damage to the owner of that on the higher level," 


Such is the right which the defend- 
ants are claiming in this litigation and I 


may at this point notice how the - 
(120323. | KEN 


Hi 9 19 O W N 54; 27 Ind, Cas, 268; AIR 1915 Cal. 


(4) 49 M441; 94 Ind. Oas. 677; A I R 1996 
445. 60 ML J 377; (1926) M WN 370; 24 L Weal 
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ment of this litigation came about. About 
1929 the plaintiffs having placed a dam 
across plot No. 1616 thereby stopping the 
ficw of water from defendants’ takhta 
through that plot from south to north, pro- 
ceedings were taken at first under s. 144, 
and thereafter under s 143, Criminal Pro- 
cedure Code, which rasulted eventually in 
an order absolute being made directing 
the plaintiffs to remove the obstruction 
from the water course plot No. 1616, and 
substantially this was the cause of action 
for the plaintiffs’ suit to declare their right 
to use plot No. 1616 asthey chose free from 
any obligation to permit drainage across 
it from the defendants’ tukhta. Dr. D. 
N. Mitter in support of the judgment of 
the Subordinate Judge contended that it 
was really as an easement that the de- 
fendants have claimed to discharge the 
water of their takhta over the land of the 
plaintiffs and, therefore, it was not com- 
petent to them here to set up a higher 
title than they had alleged at an earlier 
stage in the preceeding. in support of this 
he referred to Mohendra Nath v. Nabin 
Chandra Ghose, 57 Ind. Cas 504 (51, where 
a Judge of this Court observed that : 

“the right of easement and a natural right are twe 


distinct rights, and where one is claimed, the 
other...does not arise.” 


In the case before him, the learned Judge 
declined to allow the plaintiffs who had 
claimed as an easement a right which they 
failed to establish, to take advantage ofa 
new case made for them by the Court. I do 
not understand his Lordship as having 
laid down in that decision any principle of 
general application. In fact a Division 
Bench of two Judges had in Abdul Hakim 
v. Ganesh Dutt (2), dealt with a case in 
which the right originally claimed was by 
way of easement, but it was found that the 
Plaintiffs could put their case higher and 
succeed on the basis of natural right and 
they were allowed to do so. It has also 
been argued that the decisions may sup- 
port the existence of a natural right to 
compel the owner of the lower level pru- 
perty to submit to a natural flow of water 
but thatthe benefitcf this right is lost to 
a party who collects the water of his land 
intoa defined channel and seeks to dis- 
charge it at a particular selected point as 
in this case. I donot find that his objec- 
tion issubstantial. Abdul Hakim v. Ganesh 
Dutt (2), last cited, was onein which the 
plaintiff was discharging his surplus water 
through a particular channel and not gene- 
rally over the whole surface, and the ob- 

(5) 57 Ind, Cas, 504; A J R 1920 Pat, 195, : 
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servation quoted from Lord Gifford in 
Blair v. Hunter Finlay & Co. (6), in the 
Madras Full Bench case that the flow 
must not beincreased by artificial means, 
although reasonable drainage operations are 
permissible, clearly donot go s^ far as to 
say thatthe flow must bea flow permit- 
ted to go naturally over the whole surface: 
see also Kasia Pillai v. Ganesha Muthu 
Kumarasamia Pillai (7). The nature of 
the right was discussed by the Privy Coun- 
cilin Gibbons v. Lenfestey (8), where it 
has been expressly held that the owner of 
the superior tenement can, in the natural 
use of his property for draining or other- 
wise improving it, collect the water into 
one body and thus discharge it and the 
owner of the inferior tenement is without 
the positive constitution of any servitude, 
bound to receive that body of water on his 
property. 

Such was the nature of the right claimed 
on which the Subordinate Judge was called 
on to adjudicate. It is clearly set forth 
in para. 11 of the written statement and 
way correctly appreciated by the learned 
Munsif on whom the Subordinate Judge 
has passed criticisms which are uncalled 
for. The attack on these alleged rights 
of the defendants by the plaintiffs is in 
para. 4 of the plaint where it is said : 

“Ancestors of the plaintiffs and also the plaintiffs 
have been irrigating their takhta in Mauza Jhu- 
mathi openly, and as a matter of right, without 
any opposition and have acquired a right of ease- 
ment and they have heen enjoying the right for 
more than a period of twenty years and the plaint- 
iffs have got absolute and indefeasible right of irri- 
gation.” 

I find it necessary to send the record to 
the lower Appellate Court under O. XLI, 
r. 25, for determination of the issues which 
I have cited above in the light of the 
above observations. The Subordinate Judge 
was quite in error in thinking that the 
issues had been badly framed and that 
the Munsif had been under a misappre- 
hension as to the nature of the case that 
he was trying. The Subordinate Judge 
will be asked to return the record as soon 
as possible, and at the latest, within two 
months. 

D, Case remanded. ` 


(6) 90 S Cas. 3rd Series, Macp. 207. 
(7) 52M 426; 118 Ind. Cas, 287; AIR 1929 Mad, 
381; 56 M LJ 811; 29 L W 346; Ind. Rul. (1929) Mad, 


(8) A I R1915P O 165 (P 0). 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 152 of 1936 
December 21, 1936 
Skemp, J. 
KANSHI RAM AND ANOTAER—APPELLANTS 
versus 
OFFICIAL RECEIVER, CAMPBELLPUR 
— RESPONDENT. 

Insolvency Discharge — Application for—Un- 
scheduled creditors, whether parties—Failure to give 
talbana or bring representatives of such deceased 
creditor on record—Whether results in annulment of 
adjudication, 

To an application for discharge un-scheduled cre- 
ditors are not necessary parties. Therefore, the 
failure to give talbana for such a creditor or to 
bring the representatives of such a deceased credi- 
for on the record does not affect the proceedings and 
does not result in the annulment of adjudication. 

F.C. A. from an order of the District 
Judge, Campbellpur, dated March 16, 1936. 

Messrs. Shamair Chand and Arjan Dass, 
for the Appellants. 

Judgment.—This is an appeal against 
an order of the iearned District Judge of 
Campbellpur annulling the adjudication of 
Kanshi Ram and his son Kundan Lal as 
insolvents. The order of adjudication was 
annulled on the grounds that the insol- 
vents had not put in any talbana for 
Ishar Das creditor and had not brought on 
the resord any representative of Bhagwan 
Das, a deceased creditor, although ordered 
to do so. ‘The application for discharge 
was dismissed under O. IX, r. 2, Civil 


‘Procedure Code, and there being no ap- 


plication, the adjudication was annulled. 
The main ground urged ia appeal is that 
neither Ishar Das in questicn (Ishar Dag 
son of Ram Chand) nor Bhagwan Vas had 
proved their debts and been entered in 
the schedule of creditors. 

In my judgment, creditors who have not 
proved their debts are not necessary 
parties to an application for discharge. I 
do not pronounce any opinion on the point 
whether it is desirable when an applica- 
tion for discharge is being considered to 
notify all the creditors or only the 
scheduled creditors, but in my opinion, 
unscheduled creditors are not necessary 
parties. Therefore, the failure to give 
talbana for such a creditor or to bring the 
representatives of such a deceased creditor 
on the record does not affect the proceed- 
ings. For these reasons I set aside the 
order under appeal and direct the learned 
District Judge to preceed with the appii- 
cation in accordance with law. No order 
as to costs. 


D, Order set aside. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 650 of 1936 
August 4, 1937 
8. K. Guosz, J. 
PANCHANAN GCHOUDHURY—Prarntire 
—APPELLANT 


versus 
SAMATUL CHANDRA SAHA AND ofuzRs— 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885),s. 182—Ap- 
licability—Tenancy for non-agricultural purpose— 

hether Bengal Tenancy Act, or Transfer of Prop- 
erty Act, applies—S. 182, applies to case of home- 
stead which ttself is not agricultural tenancy. 

The mere fact that a tenancy does not comprise 
land for agricultural purposes does not bring it 
within the provisions of the Transfer of Property 
Act, for the Bengal Tenancy Act, applies to the 
Ores of Bengal with certain exceptions unders. 1 

) (àii). 

Section 182 of the Act, therefore, applies to a case 
of a homestead which itself is not an agricultural 
tenancy. 


(Case-law discussed.) 

©. A. from the appellate decree of the 
Sub-Judge, 2nd Court, Hoogthly, dated 
December 14, 1935. 

Messrs. Hiralal Chakrabarty and Mani- 
lal Bhattacharjya, for the Appellant. 

Mr. Apurbadhan Mukheri, for the Res- 
pondents, 


Judgment.—In this second appeal the 
question thatis raised for decision is whe- 
thers. 182, Bengal Tenancy Act, applies 
to the case of a homestead which itself is 
not an agricultural tenancy. The suit out 
of which this eppeal arises was cne for 
ejecting the defendants from a piece of 
bastu land situated within Serampore 
Municipality. In 1907 the defendants’ 
father executed a kabuliyat for3 cottas 
out of the present 4 cottas in dispute for 
a period of 9 years. Before the expiry of 
that period in 1909, a fresh lease was taken 
for 10 yearsin respect of 4 evttas. In 1918 
the defendants executed a fresh lease 
which is described as ticca bemeadi lease 
argreeing to quit on receipt of notice for 
onemcnth. The plaintiff's case is that the 
tenancy is govered by the Transfer of 
Property Act. The contention of the defen- 
dants was that the kabuliyat of 1918 had 
not been acted upon, that they had acquired 
occupancy rights and so were not liable 
to eviction. Both Courts agreed in negativ- 
ing the first contention. As regards the 
second contention, the first Court held 
that the tenancy is governed by the Trans- 
fer of Property Act. In that view it de- 
creed the suit. On «appeal the lower 
Appellate Court held that the tenancy is 
governed by the provisions of s. 182, Bengal 
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Tenancy Act, and, therefore, the plaintiff 
is not entitled to eviction. The point was 
urged in this way. The defendants are 
raiyats on lands in contiguous villages. 
Therefore, although the homestead in ques- 
tion was acquired by a new lease in 1915, 
the defendants are not liable to ejectment. 
That is the question which is raised in 
this appeal by the plaintiff. It is contended 
first for the appellant that s 182, Bengal 
Tenancy Act, has no application to a 
municipal area and reliance is placed on 
8 117, Transfer of Property Act. That sec- 
tion exempts lands for agricultural purposes 
from the provisions of Chap. V; Transfer of 
Property Act. Butin the present case the 
mere fact that the tenancy in question 
does not comprise land for agricultural 
purposes does not bring it wi'hin the provi- 
sions of the Transfer of Property Act for 
the reasons which are pointed out by the 
learned Subordinate Judge, that the 
Bengal Tenancy Act would apply to the 
whole of Bengal with certain exceptions ; 
vide s. 1 (3) (iii) which is applicable to 
the present case. It has been found that 
there has been no notification with respect 
to the present area as required by that 
clause. 

It is next contended for the appellant 
that in order to make s. 182, Bengal 
Tenancy Act, applicable, the plaintiff's 
landlord must himself have a status under 
the Bengal Tenancy Act and that the rai- 
yati must hold his homestead as a ratyat 
nnder that Act. With regard to this con- 
tention it may be pointed out in the first 
place that the only status which the plain- 
tiff seems to have is that of Jandlord, 
which is defined in the Bengal Tenancy 
Act as meaning a person immediately under 
whom a tenant holds. The only thing is 
that the plaintiff has described himself in 
the plaint as holding his property in nts- 
kar right, which may mean that he is the 
holder of a revenue free estate or a rent- 
free tenure. My attention has been drawn 
to my decisionin Tarak Nath v. Ganga- 
dhar De (1). in which it was held that 
where a person who was a settled raiyat 
of the village held under a tenure-holder 
a homestead which was not a part of any 
occupancy holding, the incidents of the 
tenancy regarding the homestead would 
be governed by the Bengal Tenancy Act 
and not by the Transfer of Property Act. 
This view would appear to be in conson- 
ance with that taken by B. B. Ghose, J. 


(1) 380 WN 1061; 154 Ind, Cas. 452; A I R 1935 
Oal.121 RO 454, 
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in Sukh Lal Shaha v. Prosanna Kumar 
Shaka (2), In that case it was pointed 
out that the necessary conditions for the 
application of s. 182 are first, that the 
tenant should be a raiyat, and secondly, 
that he should hold his homestead other- 
wise than as part of his holding as a 
raiyat. B.B. Ghose, J. referred to the 
fact that the section is couched in general 
terms after referring to the fact that ano- 
malies might arise, he pointed out that it 
could not.be helped if the plain terms of 
the section would apply to a particular 
set of facts. This decision has been fol- 
Jowed in the later case in Pulin Chandra 
Daw v. Abu Bakhar Naskar (3). In these 
cases, the reference no doubt was to s. 182 
of the old Act, but that makes no differ- 
ence because the amendment is entirely 
in favour of the tenant. 

Now as regards the contention that the 
tenant must be raiyat with respect to the 
homestead, it has been held under the 
old Act that itis notnecessury that a ten- 
ant in occupation of homestead lands should 
be a raiyat in the village in which the 
homestead land is situated, nor that he 
should be a tenant under the same land- 
lord as the landlord of the homestead 
land: Kripa Nath Chakrabutty v. Sheikh 
Anu (4). Similarly, it bas been held that 
a tenant who is not a raiyat in respect 
of a piece of bastu land, but is so in 
respect of the agricultural lands which 
he holds in the village and the homestead 
land is held otherwise than as part of the 
tenant's holding as a raiyat, must be 
regarded as holding the homestead in 
accordance with the provisions of the Ben- 
gal Tenancy Act: Golam Mowla v. Abcul 
Sowar Mondul (5). In all these cases, as 
has been pointed out by the learned Advo- 
cate for the respondents, it was not con- 
tended that the landlord must have a 
status as under the Bengal Tenancy Act. 
For the appellant reliance has been placed 
on the possible contingency that various 
anomalies would arise if the tenant were 
to have privileges under the Bengal Ten- 
ancy Act. The trial Court also referred 
to such contingencies as under s. 26-E 
and 26-J, Bengal Tenancy Act. But the 
fact that such contingency might arise is 
not a reason for holding that s. 
is inapplicable to a municipal area 
na 44 C L J 302; 96 Ind. Cas, 541; A I R 1926 Cal. 


13) 40 O W N 599; 163 Ind. Cas. 406; A IR 1936 
Oal. 565; 9 R O 22. 

(4) 10 O W N 941; 4014 332. 

(5) 13 OL, J 255; 9 Ind. Oas. 922. 
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which has not been notified as provi- 
ded forin s. 1 (3), Bengal Tenancy Act. 
It has been contended that it may happen 
that a temporary lease-holder may have 
a sub-lessee who isa raiyat, in which case 
the raiyat may not be liable to eviction 
although the rights of the temporary 
lease-holder might cease. The answer to 
that is that the sub-lessee’s right would 
be subject to the continuance of the rights 
of his landlord and further that as regards 
agricultural rights, there are certain excep- 
tions allowed by the law, and the case 
in Binad Lal Pakrashiv. Kalu Pramanik 
(6) has been cited as an example. I have 
already pointed out that in the case in 
Sukh Lal Shaha v. Prosanna Kumar Saha 
(2) B. B. Ghose, J. did refer to the possi- 
ble anomalies in spite of which the sec- 
tion must be construed as it stands. For 
the appellant reliance has been placed on 
Asutosh Pramanik v. Jihan Dhan Ganguly, 
(7). In that case the facts were peculiar. 
The tenant having a falkar lease of a 
garden in which he occupied one room 
for the purpose of guarding trees, it was 
held that his right to pluck fruits only 
did not constitute an agricultural tenancy 
and the fact that he was occupying a 
portion of the garden for the purpose of 
living there would not bring him under 
s. 182, Bengal Tenancy Act. The case in 
Abdul Karimv. Abdul Rahamon (8) which 
was put forward as a converse case has 
no Televancy, because the question of head 
lease does not arise. 

For the appellant reliance has also been 
placed on Badal Chandra Sadhukhan v. 
Debendra Nath Dey (9) That was a deci- 
sion of a single Judge whose attention 
apparently was not drawn to other deci- 
ded cases and it appears to me to bein 
conflict with the decision of the Division 
Benches in the cases reported in Sukh 
Lal Shaha v. Prosanna Kumar Shaha (2) 
and Pulin Chandra Dawv. Abu Bakhar 
Naskar (3) to which I have already referred. 
On the question of law, therefore, I must 
agree with the trial Court in holding that 
the defendants are entitled to the benefit 
of s. 182, Bengal Tenancy Act, in spite 
of the fact that the homestead does not 
constitute an agricultural tenancy. 

The next point raised isa question of 
fact. The learned Judge below has found 

(8) 200 708, 

(7) 590 LJ 5; 147 Ind. Cas, 209; AIR 1933 Gal. 
822; 6 R C 301. 

(8) 15C LJ672;13 Ind. Cas. 364; 16 O W N 618. 

(9) 370 W N 473; 145 Ind. Oas, 892; A IR 1933 
Cal. 612; 58 O L J 325; 6 R O 162, 
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that the defendants are holding lands for 
the cultivation of betel leaves in the 
neighbouring villages of Sheorafuli and 
Pyarapore and that these lands are agri- 
cultura] lands. It is contended that there 
has not been a proper investigation of 
this question, that the Sheorafuli land 
- comprised a bamboo garden and the Pyara- 
pore lands were not mentioned in the 
written statement. I do not think, however, 
that the plaintiff was taken by surprise 
or that there isa case for remand for, 
further investigation. One of the quese 
tions that arose upon the pleadings is 
comprised in issue No. 3 of the trial 
Court “Ts the holding governed by the 
provisions of the Bengal Tenancy Act or 
by those of the Transfer of Property Act ?” 
The learned Munsif says that this is really 
the main and the only issue for considera- 
tion in the suit. In the lower Appellate 
Court also that was the main question 
which was discussed. It was not sugges- 
ted in the lower Appellate Court that the 
plaintiff was taken by surprise with regard 
to either of the properties. I do not think, 
therefore, that there is anv substance in 
this point. The result is that the appeal 
fails and it is dismissed with costs. 
8. Appeal dismissed. 


RANGOON HIGH COURT 
Civil Regular Suit No. 77 of 1936 
July 7, 1936 
Donk Ley, J. 

J. N. EZAKIEL AND OTIRR8— PLAINTIFFS 

versus 

E. MCRDECAT AND OTHERS -— DEFENDANTS 

Stamp Act (II of 1899), ss. 12, 35—-Effective can- 
cellation — Question whether porticular stamp is 
effectively cancelled must be considered on facls of 
particular case—Effective cancellation under s. 12, 
means such as will prevent stamp being used again 
lawfully or conscientiously—More than one stamp 
affixed without separating from perforated margin 
—Cancellation of each separate stamp must be con- 
sidered— Held, on facts that stamp was not effective- 
ly cancelled— Invalidity of pro-note under 3. 12—If 
can be accepted in evidence as acknowledgment of 
debt to give fresh start for suit based on original 
contract—S. 35, if bars its admissibility for such 
purpose—Limitation Act (IX of 1908), s. 19—Colla- 
teral purpose and collateral matter, distinction. 

The question whether a particular adhesive stamp 
has or bas not been cancelled in a sufficiently effec. 
tual manner, so that it cannot be used again, is 
one which must obviously be considered with refer- 
ence to the facts of each particular case. The 
words “so that it cannot be used again” in s. 12, 
Stamp Act, do not imply such a degree of cancella- 
tion as would make it physically impossible for any 
dishonest person to make hereafter a fraudulent use 
of the stamp. The expression means merely such 
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cancellation as will prevent the stamp being law- 
fully or conscientiously used again. A stamp can 
be as effectually cancelled by a line deliberately 
drawn across it with the object of cancelling it, as 
by writing a name or a date across it. [p. 606, col. 1.] 

Where four stamps are affixed to a document in 
such a way as to form a sequare and are not 
separated along their perforated margins, in decid- 
ing whether they are effectively cancelled, the ques~ 
tion for consideration is not whether all these four 
stamps, looked at together, do each and all of them 
show marks which would prevent their being used 
again, but whether, when each stamp is considered 
separately, that particular stamp shows marks 
which would prevent its being used again. Mahadeo 
Kori v Sheoraj Ram Teli (3), followed. S. A. Ralli 
v. Caramalli Fazal (1) and Virbhadrapa v. Bhimaji 
(2). referred to. 

Held, on facts of the case that the ştamp was 
not effectively cancelled. 

The admissibility of an unstamped document 
for the proof of any fact turns upon the dis- 
tinction between a rollateral purpose and a col- 
lateral matter. A collateral matter ie any matter, 
the proof of which does not depend upon 
proof of the transaction, e. g.. proof of payments 
which have been made and which are endorsed on 
the promissory note. For this purpose the endorse- 
ments would he receivable in evidencr, as the proof 
of the payments does not depend upon proof of the 
transaction for which the promissory note was given. 
A collateral purpose is any matter the proof of 
which depends upon proof of the transaction, and 
an acknowledgment of liability is plainly such a 
collateral purpose, because the proof of an acknow- 
ledgment must depend upan proof of the transaction 
which has to be acknowledged. A promissory note 
invalid under s.12,Stamp Act. cannot be used as 
an acknowledgment of indebtedness so as to bring 
within time a suit based upon the original contract 
of loan, as it would in effect amount to allowing a 
suit to be brought upon the promissory note itself. 
It is not a question of allowing the promissory note 
to be admitted in evidence merely to prove some 
collateral matter, but it is a question of using the 
promissory note for the very basis of the action, as 
without it, the action obviously could not be brought, 
and, therefore, it would be “acting upon” the pro- 
missery note in the strictest sense of that expression. 
The admissibility of the invalid promissory note in 
suit in evidence, as an admission by the promisor 
of his liability, depends upon proof cf the original 
transaction which is evidenced by the invalid pro- 
missory note. It is consequently a collateral pur- 
pose, and s. 35, Stamp Act, bars the admission of 
the promissory note in evidence for any such pur- 
pose, Ashling v. Boon (4), followed. Mulji Lala v. 
Lingu Makajt (6), Thaii Beebi v. Tirumalaiappa 
Pillai (7) and Natarajulu Naicker v. Subramanian 
Chettiar (8), relied on. 


Mr. Bhattacharuya, for the Plaintiff. 
Mr. P. K. Basu, for the Defendants. 


Judgment.—This is a suit for the reco- 
very of the principal and interest due cn 
For asuit of sosimplea 
nature the pleadings are long and compli- 
cated. Three preliminary issues have been 
framed and the arguments of the learned 
Counsel have been heard on two of these 
issues, and in my opinion, the decision of 
these issues must be such as to dispose 
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of the suit against the plaintiffs. The 
issues in question are as follows: ‘(1) Is 
the promissory note in suit stamped in 
accordance with law ? (2). If the promissory 
note is invalid, are the plaintiffs entitled 
to sue upon the alleged original considera- 
tion? The pointtaken by the defendants 
out of which issue No.1 arises is that 
the stamps affixed tothe promisssry note 
in suit have not been cancelled as 
required by s. 12, Stamp Act, and that, 
therefore, the promissory note must be 
deemed to be unstamped under the provi- 
sions of sub s. (2) of that section; conse- 
quently, eunder the provisions of s. 35, 
Stamp Act, no suit can be- brought upon 
it. Section 12, Stamp Act is as fol- 
lows : 

“(1) (a) Whoever affixes any adhesive stamp to 
any instrument chargeable with duty which has 
been executed by any person shall, when affixing 
such stamp cancel the same so that it cannot be 
used again; and (b) whoever executes any instru- 
ment onany paper bearing an adhesive stamp 
shall at time of execution unless such stamp has 
been already cancelled in manner aforesaid cancel 
the same so that it cannot be used again; (2) 
any instrument bearing an adhesive stamp which 
has not been cancelled so that it cannot be used 
again shall, so far as such stamp is concerned, be 
deemed tobe unstamped; (3) the person required by 
sub-s. (1) to cancel an adhesive stamp may cancel 
it by writing on or across the stamp his name or 
initials or the name or initials of hisfirm with the 
true date of his so writing, or in any other effectual 
manner.” ; 

The promissory note in suit is stamped 
with four stamps each of the value of one 
anna. They are affixed so as bo forma 
a square. It is conceded on behalf of the 
plaintiffs that unless each one of these 
stamps was cancelled, as required by the 
provisions of s. 12, Stamp Act, the instru- 
ment must be deemed to be unstamped 
under sub-s. (z). It is common ground 
that the cancellaticn, so far asit has been 
done, was doue under cl. (b) of sub- s. (1) 
by writing the name of the tirm to which 
the defendants are alleged to belong, 
across the stamps. This signature begins 
onthe paper to the left of the upper two 
stamps and continues right across these 
two stamps on the paper on the right of 
the stamps. Underneath the name is 
drawn an irregularline which begins on 
the paper tothe left of the two lower 
stamps, tends upwards, crosses the whole 
of the left lower stamp, and endsin the 
top left corner of the right lower stamp. 
There is about- a quarter of an inch only 
of this line on the right lower stamp. [t has 
been urged in argument on behalf of the 
plaintiffs that this lineforms part of the 
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ordinary signature of the firm and I have 
no doubt that the member of the firm who 
wrote the firm name on this document 
does ordinarily, in signing that name, add 
such a line underneath it, for the manner 
in which this has been written shows that 
it was written as a whole and that the 
line underneath forms part of the ordinary 
method of making the signature but I do 
not myself understand the relevancy of 
this argument. The sole point for con- 
sideration 18 whether ali four stamps have 
been cancelled as required by the provi- 
sions of s.12. Undersubs. (3) the stamps 
may be cancelled : 

“by writing on or across the stamp hisname or 
initials or the name or initials of his firm with the 
true date of his so writing or in any other effectual 
Manner. 

And under sub-ss. 1) and (2) each stamp 
must be “cancelled sothat it cannot be 
used again”. The effectiveness of the can- 
cellaticn of each stamp has, therefore, to 
be determined by reference to the question 
whether, if it be removed from this docu- 
ment it could be used again. The two 
upper stampsare effectively cancelled by 
the writing of the same across them. On 
behalf of the plaintiffs it is urged that the 
lower stamps are cancelled by the line 
which has been drawn across them. For 
the defendants I have been referred to 
two cases of the Bombay High Court, 
8. A. Ralli v. Caramalli Fazal (1) and 
Virbhadrapa v. Bhimaji (2) as authorities 
for the proposition that a stamp cannot be 
effectively cancelled by drawing aline or 
lines across it, and for the plaintiffs 
Mahadeo Kori v. Sheoraj Ram ‘eli (3) 
is cited as authority for the opposite pro- 
position, namely that the writing of a 
line across astamp may amount to an 
elfective cancellation. In my opinion, these, 
at irst sight, conflicting authorities are 
easily reconcilable and in all three cases 
the judgments merely lay down the evident 
proposition that an effective cancellation of 
a stamp must render the stamp “so that 
it cannot be used again” and as Piggott, J. 
observed in Mahadeo Kori v.Sheoraj Ram 
Teli (3) at p. 179% : 

“The question whether a particular adhesive 
stamp has or has not been cancelled in a sufficiently 
effectual manner so that it cannot be used again 


is one which must obviously be considered with 
reference to the facts of each particular cage,” 

And Walsh, J. (at p.102* of the same 

(1) 14 Bom. 102. 

(2) 28 Bom. 432; 6 Bom. L R 436. 

(3) 41 A 169; 52 Ind. Cas, 974; AIR 1919 All, 199 
WAL 19. i 
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case) observed : 

sana »' Whether the requirement of the law as 
to the cancellation of thestamp has or has not been 
sufficiently met is a question to be determined 
apon examination of the document in each particular 
caso. |“ 


Iamin entire agreement with the ob- 
servations of these learned Judges to the 
effect that the words “so that it cannot 
be used again” do not imply such a degree 
of cancellation as would make it physically 
impossible for any dishonest pergon to 
make hereafter a fraudulent use of the 
stamp. In my opinion the expression 
means merely such cancellation as will 
prevent the stamp being lawfully or con- 
scientiously used again. The questicn 
tomy mind resolves itself into this if the 
stamp became detached from the document 
to which it has been affixed and came 
into the possession of a person of ordin- 
ary honesty and prudence could he 
conscientiously usethat stamp again ? If 
that is the correct criterion, then plainly 
a stamp can de aseffectually cancelled by 
a line deliberately drawn across it with 
the object of cancelling it, as by writing a 
name oradate across it. Applying this 
test to the promissory note in the present 
case, I am prepared to hold that the lower 
left stamp has been duly cancelled but 
not so the lower right stamp. The circum- 
stances pertaining to this stamp. are 
very similar to those appearing in 
S. A. Ralli v. Caramalli Fazal (1) ‘where 
the only mark of cancellation upon one 
stamp was a small part of the first letter 
of a signature consisting of a slightly curved 
line. On the right lower stamp of this 
promissory note there is an ink line about 
a quarter of an inch long near the left top 
corner. Such aline might easily be made 
by accident on the stamp and no one 
seeing this stamp separately from the 
other three would for one moment think 
that it had ever been used for any 
purpose. It has been urged thatas these 
four stamps have apparently not been 
separated along their perforated margins, 
the question of the cancellation of each 
stamp should be considered in reference 
to the same question of cancellation of 
the others. Thisis clearly not a tenable 
contention, for s. 12, Stamp Act, plainly 
requires that each and every stamp should 
be separately cancelled. The question 
for consideration isnot whether all these 
four stamps looked at together do each 
and allofthem show marks which would 
prevent their being used’ again but 
whether, when each stamp is considered 
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separately that particular stamp show8 
marks which would prevent its being used 
again. It cannot possibly be held that the 
right lower stamp has been in the terms 
of the section, “ cancelled so that it cannot 
be used again". Consequently the promis- 
sory note must under sub-s. (2) ofs. 12, 
Stamp Act, be deemed to be unstamped 
and, therefore, no suit can be brought 
upon it. 

In view of my decision on this issue, 
the plaintifs desire to fall back ° upon the 
alleged original consideration for this pro- 
missory note and to base their cause of 
action thereon. But according to the plaint 
the original consideration was a loan 
in cash made on March 18, 1926, and there- 
fore, thecause of action based upon the 
original contract of Joan has long been 
barred by efflux of time. The argument 
for the plaintiffs is, however, that although 
the promissory note in suit has been held 
to be invalid ‘and cannot be sued upon 
it can be used as an acknowledgment 
of liability within the terms of s. 19, 
Limitation Act. Is is correctly pointed 
out thats. 19, Limitation Act, prescribes 
no particular form for ano acknowledg- 
ment of debt. It is further urged that 
as three of the stamps on this promissory 
note have been duly cancelled looked upon 
as an acknowledgment of debt it is 
correctly stamped under Art. 1 of Sch. I 
Stamp Act. This contention is not correct 
because even if treated asan acknowledg- 
ment treinvalid promissory note contains 
a promise to pay the debt but however, 
that may be, Lam clearly of opinion that 
the argument advanced on behalf of the 
plaintiffs is directly contrary to the plain 
akan of s. 35, Stamp Act, which enacts 
that ; 

“No instrument chargeable with duty shall be 


admitted in evidence for any purpose........ or shall 
be acted upon......unless such instrument is duly, 
stamped.” 


Itseems to me that the argument 
advanced on behalfof the plaintiffs that 
this promissory note can be used as an 
acknowledgment of indebtedness soas to 
bring within time a suit based upon the 
original contract of loan, if accepted, would 
in etfect amount to allowing a suit to be 
brought upon the promissory note itself, 
It is not a question of allowing the pro- 
missory note to be admitted in evidence 
merely to prove some collateral matter, 
but it is a question of using the promissory 
note for the very basis of the action as 
without it the action obviously could no . 


1058 
be brought and therefore it would be 
“acting upon” the promissory note in the 
strictest sense of that expression. In 
Ashling v. Boon (4) at p. 574*, Kekewich, J, 
observed : 
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assa „I think that the receipt of money ackuowledg- 
ed by a promissory note is of the very essence ofthe 
promissory note itself. It is impossible to read this 
document partly asa receiptand partly as a pro- 
missory note. Itis a promissory note given for £40 
value received and if [were toadmitit as evidence 
of the receipt of that sum I should be givinga right 
to sue for thia £40 by virtue of this instrument which 
is a promissory note, notwithstanding that the 
statute says that it shall not be available for any 
purpose whatever.” 


With these observations I entirely agree. 
For the plaintiff the case in Fatechand 
Harchand v. Kisan (5) has been cited as 
authority for the proposition that although 
an unstamped document cannot be acted 
upon, it can be used for the collateral 
purpose of showing an acknowledgment of 
liability. This case was dissented from 
bya Full Bench of the same Court in 
Mulji Lala v.Lingu Makaji (6) where the 
Full Bench held that an acknowledgment, 
of a debt cannot, if unstamped, be given 
in evidence for any purpose including 
the purpose of saving limitation. I have 
been referred to a number of unreported 
cases, Mainly of the Madras High Court 
in which it has been held that a promissory 
note which cannot be acted upon because 
it is insufficiently stamped may be ad- 
missible in evidenceso as to save limita- 
tion. With all due respect to the learned 
Judges who decided decisions so far as 
they purport to decide that in spite of the 
provisions of s. 35, Stamp Act, an un- 
stamped promissory note may be admitted 
in evidence as an acknowledgment of debt 
under s. 19, Limitation Act. But these 
cases are all judgments ofa single Judge 
sitting in appeal or revision and it appears 
that the learned Judges considered that 
in consequence oi the provisions of s. 36, 
Stamp Act, they had no authority to 
question the admissibility in evidence of 
the promissory note which had already 
been admitted by the trial Court and that 
asthe document had been admitted in 
evidence and was on the record, they were 
compelled to take it into consideration for 
what it was worth and the decisions appear 
to have turned on the meaning of the 
provisions of s. 36 rather than on the pro- 


(4) (1891) 1 Oh. 568; 60 L J Ch. 306; 64 L T 193; 39 
W R298. i , 


(5) 18 Bom. 614, 
(6) 21 Bom 201 (F. B.) 


*Page of (189) 1 Oh—[#a.] =~ = 
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visions of s. 35. However that may be, there 
are two reported decisions of the Madras 
High Court in Thaji Beebi v. Tirumalaiappa 
Pillai (7) and Natarajulu Naicker v. 
Subramanian Chettiar (8) at p. 784* in 
which the contrary proposition has been 
held by a Bench of: the Court. In my 
opinion the correct rule has been stated 
by Sir Dinshaw Mulla in his work on the 
Indian Stamp Act (Edn. 2, p. 113), where he 
has stated that the admissibility of such 
an unstamped document for the proof of 
any fact turns upon the distinction 
between a collateral purpose and acollateral 
matter. A collateral matter is any matter 
the proof of which does not depend upon 
proof of the transaction, e. g. proof of pay- 
ments which have been made and which are 
endorsed on the promissory note. For 
this purpose the endorsements would be 
receivable in evidence, as the proof of the 
payments does not depend upon proof of 
the transaction for which the promissory 
note was given. A collateral purpose is 
any matter the proofof which depends 
upon proof of the transaction and an 
acknowledgment of liability is plainly 
such a coliateral purpose because the 
proof of an acknowledgment must depend 
upon proofof the transaction which has 
to be acknowledged. Tos ground upon 
which the plaintifis desire to introduce 
the invalid promissory note in suit in 
evidence, namely as an. admission by the 
defendants of their liability depends upon 
proof of the original transaction which is 
evidenced by the invalid promissory note. 
Itis consequently a collateral purpose 
and s. 35, Stamp Act, bars the admission of 
the promissory note in evidence of any 


such purpose. 
Hence my findings on the two issues 
are as follows. First that promissory 


note is unstamped and, therefore, cannot 
be sued upon, and secondly, that a suit 
based upon the cause of action of the 
original contract of loan cannot be brought 
by the plaintiffs because this cause of action 
is barred by limitation. The suit of the 
plaintiff must, therefore, fail and is dismiss- 
ed with costs. 

8. Suit dismissed. 

(7) 30 M 386;17 M L J 308. 

(8) 45 M 778; 69 Ind. Oas. 939; A I R 1922 Mad. 181; 
43 M LJ 695; ‘1922) M W N 450; 16 L W703. 
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MADRAS HIGH COURT 
Second Civil Appeals Nos. 50 to 61 of 1937 
‘and 


an 
Stamp Register No. 12284, ete., of 1935 
January 25, 1937 
VENKATASUBBA Rao AND VENKATARAMANA 
Rao, JJ. 

In re N. DURAISWAMI IYER, 
RECEIVER, PUNGANUR ZAMINDARI— 
APPELLANT 
Court Fees Act (VII of 1870}, Sch. II, Art. 17-B 
(Madras Amendment)—Suits by tenant under Madras 
Estates Land Act (I of 1908), s.112—Tenant success- 
ful in two Courts—Second appeal by landlord— 

Court-fee payable. i 

Where tenants bring suits under s, 112, Madras 
Estates Land Act, and they are successful in two 
Courts and the landlord goes in second appeal, he 
must pay ad valorem court-fee on each appeal. 
The value of the subject-matier is annual rent, the 
recovery of which is resisted by the tenants. Aiya- 
swami Iyer v. District Board, Tanjore (1), over- 
ruled. 

S. C. A. against the decree of the District 
Court, Chittoor, in A.S. Nos. 98 and 133, 134, 
132, 111, 99, 135, 136, 137, 138, 139 and 
140 of 1934. 


Mr. N. C. 
Appellant 

The Government Pleader, for the Crown. 

Venkatasubba Rao, J.—The question 
raised in this batch of second appeals is, 
what is the right principle to be applied 
in regard to valuation of suits liled under 
s. 112, Madras Estates Land Aci ? Chap. VI 
of that Act deals inter alia with the sale 
of the ryots’ holding for arrears of rents 
due. Section 111 provides that when an 
arrear is not paid within the revenue year 
in which it accrued due, it shall be lawful 
for the landholder to seli the holding or any 
part thereof in the prescribed manner. Sec- 
tion 112 then enacts that it shall be incum- 
bent on the landholder intending to avail 
himself of this power to serve a wrilten 
notice on the defaulter, first stating the 
amount due, and secondly, informing him 
that in default of his paying tne amount 
or of his filing a suit contesting the land- 
holder's right to sell within the time spe- 
cifed, tne holding or a part thereof, as 
the case may be, will be sold. The pre- 
sent appeals arise out of suits filed by the 
tenants concerned under the last men- 
tioned section. In both thé Courts below, 
the tenants were successful and the second 
appeals here have been filed by theland 
holder. The question is, what is the pro- 
per court-fee payable on these appeals ? 
The land-holder contends in the words of 
the office note that “the value of the sub- 
ject-matter is not more than the annual 


Vijiaraghavachari, for the 
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rent, the recovery of which is resisted” 
and on that basis he has paid an ad 
valorem court-fee in each appeal. As, how- 
ever, a different view prevailed in 
Aiyaswami Iyer v. District Board, 
Taniore (1) the question was referred to 
one of us. Venkataramans Rao, J., who in 
view of the importance of the point raised, 
has directed the matter to be placed before 
a Bench. It is thus that these cases have 
come to be heard by us. ` $ 

The only case in which this question 
directly arose is Aiyaswami Iyer v. District 
Board, Tanjore (1) decided by Anantba- 
krishna Iyer, J. The learned Judge there 
held that in the case ofa suit under s. 112, 
“It is not possible to estimate at a money 
value the subject matter in dispute”, and 
that, therefore, Art. 17-B, Sch. IL applies. 
In arriving at this decision, he relied hy 
way of analogy, upon certain three classes 
of cases, where in the circumstances exist- 
ing in them it was held that the subject- 
matter was incapable of valuation. The 
reasoning of the learned Judge seems, with 
great respect, far from convincing, on the 
contrary, there is another case decided by 
Ananthakrishna Iyer, J. himself, which 
on account of its resemblance to the 
present case may be said to have a greater 
bearing on the point raised. The question 
raised was, what was the proper court. 
fee payable in respect of suits filed under 
s. 5, Madras Estates Land Act? That 
section, like s. 112 (the pyrovisicn with 
which we are dealing) also occurs in 
Chap. VI of the Act and refers to a suit 
by the ryot to contest the distraint effected 
by the land-holder. It provides that a notice 
shall be served on the defaulter, requiring 
him either to pay the amount demanded - 
or to institute a suit contesting the dis» 
traint within the specilied period. It will 
be seen that these two ss. 95 and 112, 
occur. not only in the same chapter, but 
have been enacted to serve the same 
Purpose and prescribe similar, if not.- 
identical, procedure. The learned Judge 
has held that where suits afe filed under 
8. 95, it is possible to estimate the sub- 
jecl matter in dispute; if that cenclu- 
sion is Tight and in our opinion it is, itis 
reasonably clear that the same view should 
prevail in respect of suils under s. 112. 

The notice mentioned in s. 112 is 
required to state, in the first place, the 
amount due for arrears which amount, it 

(1) 52 M 972; 121 Ind. Oas. 601; A I R 1930 Mad, 


43; 57 M L J 510; 30 L W 289; (1929) M W N 773; Ind, 
Rul, (1930) Mad, 217. 
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is obvious, represents both the extent of 
the tenant’s alleged liability and the 
measure of his interest in the intended 
suit. The learned Judge observes that in 
a suit to be filed by the tenant, he may 
direct his attack not against the quantum 
of the rent claimed, but against the suf- 
ciency of the service of notice and there- 
fore concludes that the amount of rent 
cannot be the criterion. With great defer- 
ence, there is some fallacy which seems 
to underlie this reasoning. From the ten- 
ant’s point of view, what he contests is 
. the landholder's right to sell for the arrear 
claimed, aid if he succeeds, his opponent's 
right to proceed with the intended sale 
comes ‘forthe time being to an end—on 
what particular ground the tenant makes 
good his contention being for this pur- 
pose a matter of no connsequence. 

As observed in Bunwart Lal v. Daya 
Sunker Misser (2) the word used in Art.17-B 
is “estimate” which involves the “idea of 
approximation”, that is to say, all that 
is contemplated is that the subject-matter 
is capable of being approximately, and by 
no means accurately, valued. Anantha- 
krishna Iyer, J. observes as a further 
argument in support of his conclusicn 
that in the case of a taxing statute a con- 
straction most beneficial to the subject 
should be adopted. This canon has ob- 
viously no application. In the case decided 
by the learned Judge Aiyaswami Iyer v. 
District Board, Tanjore (1) the land-holder 
was interested in arguing, having regard 
to the amount of the fee payable on the 
ad valorem basis, that Art. 17-B applied; in 
the present cases, he is interested in put- 
ting forward the very opposite of that 
Contention, as the court-fee which he 
would be liable to pay, were that Article 
applicable, would be greater than the 
amount payable ad valorem on the annual 
rent claimed. 

In the result, we decide that the con- 
tention of the land-holder’s Counsel must 
prevail; The learned Government Pleader, 
we may observe, has supported that con- 
tention, stating frankly that his desire is 
to obtain a considered ruling. We think 
that as between the Government and the 
Government Pleader, Rs. 75, for the whole 
batch would be the proper fee. 

N-D. Order accordingly. 

(2) 13 O W N 815; 1 Ind. Oas. 67 


173—177 & 78 


kanak Wafa z. BAMRU Kazı (PATA) 


609 
PATNA HIGH COURT 
Civil Appeal No. 168 of 1937 
November 19, 1937 

FAZL ALI AND ROWLAND, JJ. 

KEDAR NATH AND ANOTHER—APPELLANTS 
versus 

SAMRU KAZI AND OTHERS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), 3. 148 h)— 
Assignee of decree for arrears of rent not getting 
assignment of landlord's interest, if can execute decree 
as simple money decree under Civil Procedure Code, 

Where previous to his assigning the decree for 
arrears of rent to another psrson, the landlord decree- 
holder parts with his interest in the zemindart, to 
the superior landlord, before the execution is applied 
for the assignee of the decree for arrears of rent who 
has not obtained assignment of the landlords’ inter- 
est cannot make an application to execute the decree 
even as a simple decree for money under the Civil 
Procedure Uode. Gopendra Prasad v. Ram Kishore 
(1), Btjanbala Devi v. Mathuranath Sarkar (2) and 
Rahimuddi Lupti v. Jagendra Kumar Singha (3), 
followed. 

C. A. from the appellate decree of the 
District Judge, Bhagalpur, dated May 31, 
1937. 

Mr. K. Dayal, for the Appellants. 

Mr. S.C. Misra, for the Respondents. 

Faz! Ali, J—The only question to be 
decided in this appeal is whether s. 148 (h), 
Bengal Tenancy Act, is a bar tothe execu- 
tion of the decree which is sought to be 
executed by the appellants. It appears 
that the decree in question was a decree 
for rent and was passed in favour of 
Maksudan Bhagat and others on April 20, 
1931. The decree-holders assigned the 
decree in favour of the appellants on 
March 20, 1934, having previous to that 
sold their interest inthe zamindari to the 
superior landlord on January 5, 1933. The 
appellants thereupon applied for execu- 
tion on April 27, 1935. The Court of first 
instance held that in view of the fact that 
the original decree-holders had parted with 
their interest as landlords after the passing 
of the decree, it could be executed only 
as a money decree and, therefore, 8. 148 
(h), Bengal Tenancy Act, did not bar execu- 
tion. The lower Appellate Court, however, 
has reversed this decision and held that 
the execution is barred. The assignees have, 
therefore, p.eferred this appeal. 


In the course of the argument before 
us, it was contended that the original 
decree obtained by Maksudan Bhagat and 
others must be treated as a money decree, 
because the suit related only to a portion 
of the holding. The Munsif did not accept 
this contention on the ground that there 
were no materials before him to support 
it. The point does not appear to have 
been raised again before the lower Appel- 
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late Court and that fact by itself should 
be enough to preclude the appellant from 
raising it. But on a perusal of the appli- 
cation for execution, it is clear that the 
decree was sought to be executed as a rent 
decree aud there are also certain state- 
ments made in that petition which indi- 
cate that the decree had been obtained 
against the entire holding. 

There remains only the question as to 
whether the landlords having parted with 
their interest before the execution was 
applied for, the decree is exempt from the 
bar of s. 148 (h) On this point I need 
only refer to three recent decisions of the 
Calcutta High Court in Gopendra Prasad 
v. Ram Kishore (1), Bijanbala Devi v. Mathu- 
ranath Sarkar (2) and Rahimuddi Lupti v. 
Jogendra Kumar Singha (3). The view pro- 
pounded in these cases is that the assignee 
of a decree for arrears of rent who has 
not obtained assignment of the landlords’ 
interest cannot make an application to 
execute the decree even as a simple decree 
for money under the Civil Procedure Code. 
This view is supported by very weighty 
arguments with which I fully agree. I 
wond accordingly dismiss this appeal with 
cos 8. ha 

Rowland, J.—I agree. 

D. Appeal dismissed. 

(1) 370 W N 901; 149 Ind. Cas. 886; AIR 1933 
Cal, 919; 60 01181; 6 R O 572. 
aa 58 O 798; 131 Ind. Oas. 701; A I R1931 Cal. 485; 
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OUDH CHIEF COURT 
Second Civil Appeal No. 307 of 1936 
February 3, 1938 
ZIA-UL Hasan, J. 
WAJID ALI— PLAINTIFF—APPELLANT 


Versus 
GANGA DIN—DEFENDANT—- 
RESPONDENT 

Family settlement —Essence of — One .party ad- 
mitting title—There can be no family settlement— 
Any transfer by way of settlement requires regis- 
tration under Transfer of Property Act (IV of 1882), 
a. 123. 

The eesence of a family settlement is a mutual 
recognition of a pre-existing right of the parties to 
the settlement. Where any property, in regard to 
which there was no doubt as between the parties 
that its ownership rested in one of the parties, is 
brought within the scope of the family arrangement 
and is allotted to one of the other parties, it may 
be that qua that property there would be a transfer 
of ownership, and such transfer to be valid must 
be registered under s. 123, Transfer of Property 
Act. Ram Gopal v. Tulshi Ram (1), Rani Mewa 
Kuwar v. Rant Hulas Kuwar (2) and Kunni Lall 
v. Kunwar Gobind Krishna Narain(8), relied on. 
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S.C. A. against the order of the Civil 
J udge, Malihabad, Lucknow, dated July 31, 
1936. 


Mr. Naziruddin, forthe Appellant. 

Mr. S. Muhammad Husain, for the Res- 
pondent. 

Judgment.—This isa plaintiff's appeal 
against a decree of the learned Civil Judge 
of Malihabad dismissing his appeal against 
a decree of the learned Munsif cf Haveli, 
Lucknow, by which his suit for sale on two 
mortgages was dismissed in respect toa 
portion of the mortgaged property. 

The plaintiffi-appellant brought his suit 
on foot of two simple mortgages” executed 
in his favour by one Ram Charan on 
August 15 and September 23, 1932. The 
suit was brought against the two sons of 
Ram Charan, namely, Ganga Din, the present 
respondent, and Sita Ram who appears to 
have been subsequently discharged as 
Gauga Din purchased his share from him. 
Tue main defence in the suit was that Ram 
Charan had no authority to mortgage the 
property in suit as by a family settlement 
arrived at between him and his sons, Ganga 
Din and Sita Ram, he had relinquished 
his rights in the family property which 
was divided half and half between Ganga 
Din and Sita Ram. 

The learned trial Court held that the 
alleged family settlement had not been 
proved in respect of the property in suit 
other than plot No, 1076. It, therefore, gave 
the plaintiff-appellant a decree against that 
property but dismissed the suit in respect 
of plot No. 1076. This decree was con- 
firmed on appeal by the learned Civil Judge 
against whose decree the present appeal has 
been filed. 

The admitted pedigree of Ram Charan’s 
family is as follows :— 


MAKA 
| 
idan PENA Hazari 
mat Gobinda 
Ram Charan 
Nanku=Musam- 


mat Ghasiti 








Ganga Din, Defend- 


Sjta Ram 
ant-Respondent 


So far as the plot in question is concerned, 
the admitted facts are as follows :— 

‘Lhe plot in suit originally belonged to 
Nanku. On June 26, 1900, Nanku made a 
gift of this plot and of another plot to his 
mother Musammat Gobinda for her life in 
lieu of her maintenance. It was specifically 
provided in the deed that after Musammat 
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Gobinda's death the property would revert. 
to Nenku. Nanku died in the life-time of 
Gobinda and his widow Musammat Ghasiti 
also died in Qobinda'’s life-time. On 


March 12,1919, Gobinda executed a deed. 


of gift in respect of the plot in suit in 
favour of Ram Charan's son Sita Ram but 
no mutation of names was effected in 
pursuance of this deed in Gobinda’s life- 
time. In 1927 Gobinda died and itis not 
denied that on her death the person 
entitled to the property gifted to her by 
Nanku was Ram Charan but it appears 
that on August 17, 1927, the Revenue 
Court ordered mutation of names in respect 
of the plot in question in favour of Ganga 
Din and Sita Ram. 

It may also be mentioned that on March 
28, 1925, Ram Charan purported to sell 
the plot in question to one Sita Ram 
Bakkal in order to raise money for financ- 
ing asuit which he contemplated to bring 
against his son Sita Ram to claim the 
family property but this deed of sale does 
not appear to have been given effect to 
and no suit was fled by Ram Charan or his 
vendee. 

It is on the basis of the plot in suit being 
recorded in the revenue papers in the 
names of Ganga Dia and Sita Ram that it 
is alleged that Ram Oharan entered into a 
family settlement with his sons and gave 
up his rights in the plot in their favour 
and this plea has been accepted by both 
the lower Courts. 

The learned Counsel for the appellant, 
however, argues that Ram Charan being 
admittedly the owner of the plot, there could 
be no family settlement about it between 
him and his sons and that if he wanted to 
transfer the plot tohis sons, it ought to have 
been done by a deed of gift duly executed 
and registered under s. 123 of the Transfer 
of Property Act. I am of opinion that the 
contention of the learned Counsel for the 
appellant is sound. It appears to me that 
the essence of a family settlement is a 
mutual recognition of a pre-existing right 
of the parties to the settlement but in the 
present case Sita Ram and Ganga Din had 
admittedly not the shadow of a right to the 
plot in question as against Ram Charan. 


In Ram Gopal v. Tulshi Ram, I. L. R. 51 
All. 79 (1), their Lordships of the Allahabad 
High Court after referring to the decisions 
of their Lordships of the Judicial Committee 
jn Rani Mewa Kuwar v. Rani Hulas Kuwar, 


(1) 51 A 79; 116 Ind. Oas. 861; 26 AL J 952; AI 
R 1928 All. 641; Ind. Rul, (1929) AI, 653 (F B). 
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11. A. 157 (2) and Kuni Lal v. Kunwar 
Gobind Krishna Narain, 33 All. 356 (3) and 
others said :— 

“These pronouncements of their Lordships of the 
Privy Oouncil are sufficiently clear to put it beyond 
doubt that in the usual type of family arrangement 
in which there is no question of any property, the 
admitted title to which rests in one of the parties, 
being transferred to one of the other parties, there 
is no transfer of ownership such as is necessary 
to bring the transaction within the definition of 
Petes in s. 118 of the Transfer of Property 

ct". 


It will be observed that in this passage 
the learned Judges specifically exclude 
from the definition of a family arrange- 
ment a transaction by which some property 
the admitted title to which rests in one of 
the parties is transferred to one of the 
other parties and at p. 83* also they say:— 

“Where any property, in regard to which there 
was no doubt as between the parties that its 
ownership rested in one of the parties, is brought 
within the scope of the family arrangement and is 
allotted to one of the other parties, it may be that 
qua that property there would bea transfer of 
ownership”. 

This remark fully applies to the present 
case in which title to the plot in question 
admittedly rested with Ram Charan alone 
who by bis entering into the alleged family 
arrangement cannot but be said to have 
transferred it to his sons Ganga Din and 
Sita Ram. The learned Counsel for the 
respondent relies on s.9of the Transfer of 
Property Act which provides that a 
transfer of property may be made without 
writing in every case in which a writing 
is not expressly required by law; but 
s. 123 of the Act provides that a gift of 
immovable property to be valid must be 
effected by a registered and duly signed 
and attested instrument only. Admittedly 
there was no such instrument in the present 
case. The title to the plot in suit, therefore, 
did not pass from Ram Charan to Sita 
Ram or Ganga Din and Ram Charan’s mort- 
gage of it must be given effect to against 
Sita Ram and Ganga Din. 

Tne appealis allowed with costs and the 
decree of the trial Court modified so as to 
decree the plaintiff's suit in respect of plot 


No. 10,6 also. i 

D. Appeal allowed. 

(2) LI A157; 13BLR 3t? 3 Har. P OJ 354; 
Refique & Jacksons P O No. 27 (P O). 

(3) 33 A 356; 10 Ind. Cas. 477; 15 C W N 545; 8 
A LJ 552; 130 LJ 575; 13 Bom. LR 427;10 M 
L T 25; (1911)1 M WN 432; 21 M LJ 645; 381A 
87 (P 0). 
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; PRIVY COUNCIL 
Appeal from the Allahabad High Court 
: January 21, 1938 
Lorp MAOMILLAN, Lorp ROCHE AND 
Sir Grores RANKIN. 
MOHAMMAD HABIBUL HAQ AND OTAERS 
(ORIGINAL PLAINTIFF) —ÅPPELLANTS 


versus 


Seth TIKAM CHAND (SINCE DEOEASED) Now 

REPRESENTED sy Seth BHAG CHAND— 

(ORIGINAL DEFENDANT)— RESPONDENT 

Deed—Construction—Compromise— Decree on—Con- 
struction of such decree—Held, that decree did not 
touch the saie deed inquestion which was still effec- 
tive in spite of compromise— Bond was still held as 
security—Suit for recovery of amount was governed 
by Art. l45 and not Art. 49, Sch. I, Limitation Act 
(IX of 1908). 

OneS, a contractor, was being financed by one T for 
purposes of his business. On December 31, 1917, an 
agreement was drawn up between them, the effect 
of which was that the sum stated to be due from S 
was Rs. 5,05,186 and that this debt was to be satisfied 
partly by a sale deed in favour of T of certain pro- 
perties of S and partly by a bond for the residue of 
the indebtedness. A eale-deed bearing date January 
25, 1918, was in fact executed in respect of properties 
valued at Rs. 1,65,000 and by the same deed a mort- 
gage was created on other property valued at 
Rs, 25,000. On January 26, 191c, S executed a bond 
in respect of the residue of the debt. The amount 
of the bond was over three lacs of rupees. T was 
not long satistied with this substituted agreement of 
December 8, 1919, and disputed its validity. On 
June 30, 1920, he filed a suit against S and certain 
persons claiming that the agreement of December 
8, 1919, was obtained from him by the fraud of the 
defendants to the suit and was null and void. 
No mention was made of the sale-deed. That 
deed had become operative as from its date and 
the properties which it purported to convey to T 
were in fact transferred to him, The suit was com- 
promised between the parties and on November 7, 
1921, a decree was passed on that, The decree set out 
the terms of compromise of which the material 
terms were as follows: 1. The documents, dated 
January 26, 1918, and December 8, 1914y, the posses- 
sory mortgage-deed, dated January 6, 1920, and the 
Trent agreement, dated January 6, 1940, executed by 
defendant No. tin favour of the plaintiff shall be 
declared to be null and void. No party shall, in 
future, be competent to seek any remedy of any 
kind against the other party under those docu- 
ments : 

Held, that the sale-deed was not referred to or 
superseded or cancelled by the compromise and the 
deed bearing date January 25, ly18, executed by 
§ in favour of T remained effective notwithstana- 
ang a compromise between the parties made in 

3zi ; 


Held, further that the substituted agreement of De- 
cember 8, 1919, treated the bond executed on January 
16, 1914, as still held by T as security and as the 
property of S for which he was to have credit in 
part satisfaction of the reduced amount of indebted- 
ness and as proper to be dealt with in connection 
with the general and residual indebtedness of 5 
and not in connection with the bungalow or any mat- 
ter of the sort. The notes remained with 7 as 
gecurity or at any rate for safe custody and on 
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either view not Art. 49 but Art. 145, of Limitation 


Act, was the relevant article and the suit was well 
within time. 


Mr. J. M. Parikh, for the Appellant. 

Messrs. L. P E. Pugh, K. C. and W. 
Wallach, for the Respondent. 

Lord Roche.—This is an appeal from 
a decree, dated July 6, 1932, of the High 
Court of Judicature at Allahabad setting 
aside the decree, dated May 29, 1928, of 
the Subordinate Judge of Agra. , 

The dealings between the original parties 
to the suit or their predecessors in busi- 
ness extended over very many years and 
litigation or disputes culminating im litiga- 
tion have been in progress for nearly 
twenty years Of the matters litigated 
between the parties only two points remain- 
ed for decision upon the hearing of this 
appeal. Those points are : 

First: Whether a deed bearing date 
January 25, 1918, executed by the 
original plaintiff in favour of the 
original defendaut remained effec- 
tive notwithstanding a compromise 
between the puirties made in 
3921 or was cancelled by such 
compromise. 

Second: Whether the original plain- 
tiff was or was not entitled to the 
benefit of certain Government 
promissory notes of the face value 
of Rs. 13,000 which had been de- 
posited by him with the said de- 
fendant as security and was or was 
not entitled to recover the said 
promissory notes or the amount 
realised by their sale. 

The Subordinate Judge found on both 
these points in favour of the plaintiff. 
The High Court reversed his decision on 
both points. Hence this appeal. 

Tke facts relevant tothe understanding 
of the two points in issue are as follows: 
The original plaintiff (hereinafter for con- 
venience referred to as the Sheikh) was 
a contractor and for the purposes cf his 
business he had been for many years 
financed by the original defendant (here- 
inafter for convenience referred to as 
Tikam Chand) and by the fathes and 
grandfather of Tikam Ohand. On Decem- 
ber 31,1917, an agreement was drawn up 
between the Sheikh and Tikem Chand the 
effect of which was that the sum stated 
to be due from the Sheikh was Rs. 5,05,186 
and that this debt was to be satisfied partly 
by a sale deed in favour of Tikam Chand 
of certain properties of the Sheikh and 
partly by a bond for the residue of the 
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indebtedness, .A sale deed bearing date 
January 25, 1918, was in fact executed in 
respect of properties valued at Rs. 1,65,000 
and by the same deed ‘a morigage was 
created on other property valued at 
Rs. 25,000. On January 26, 1918, the 
Sheikh executed a bond in iespect of the 
residue of the debt. The amount of the 
bond was over three lacs of rupees. There 
was a dispute in this suit as to whether 
the total indebtedness was really five lacs 
or thereabouts or whether that sum was 
merely provisional and subject to modifica- 
tion by taking of an account. The Sub- 
ordinate Judge has accepted the view in 
favour ôf the Sheikh that the amount was 
merely provisional, while the High Court 
has taken the opposite view. Their Lord- 
ships regard his matter as of little if any 
importance. It is at all events clear that 
as regards the bond the position was 
entirely altered by an agreement in writ- 
ing between the parties dated December 8, 
1919, by which it was agreed that the sum 
due under the bond dated January 26, 
1918, was Rs. 1,39,000 and provision was 
made for satisfying and securing this 
amount. The sale agreement dated Janu- 
ary 25, 1918, was not referred to in the 
agreement of December 8, 1919. 


Tikam Chand was not long satisfied with 
this substituted agreement of December 8, 
1919, and disputed its validity. On June 30, 
1920, hs filed a suit (No. 219) against the 
Sheikh and certain persons employed by 
or related to himself claiming that the 
agreement of December 8, 1919, was obtain- 
ed from him by the fraud of the defene 
dants to the suit and was null and void 
and that the amount due to him was not 
the lesser sum of Rs. 139,000 but the bond 
amount of ‘over three lacs of rupees. In 
other words he sought to restore the posi- 
tion under the bond. Again no mention 
was made of the sale deed. That deed had 
become operative as from its date and the 
properties which it purported to convey 
to Tikam Ohand were in fact transferred 
to him. The suit No. 219 of June 30, 1920, 
did not proceed to trial but was come 
promised between the parties. A petition 
of compromise dated October 25, 1921, was 
presented to the Oourt and on Novem: 
ber 7, 1921, a decree was passed on that 
petition. The decree set out the terms of 
compromise of which the material terms are 
as follows : 


“l, The documents, dated January 26, 1918, and 
December 8, 1919, the pogsessory mortgage-deed, dated 


MOHAMMAD HABIBUL HAQ V. TIKAM CHAND (P. O.) 


613 


January 6, 1920, and the rent agreement, dated Jan 
uary 6, 1920, executed by defendant No 1 in favour of 
the plaintiff shall be declared to be null and void. No 
party shall, in future, be competent to seek any 
remedy of any kind against the other party under 


those documents ; 
2. In lieu of the amount of claim and costs 


and interest, ete., to this date defendant No. l, viz, 
Sheikh Mohammad Habib Ullah shall pay to the 
plaintiff a sum of Re. 1,65,090 in cash of the current 
coin, half of whichis Rs, 82,500, in three years and 
six months’ time as per details given below.” 


Then followed details of instalments to ba 
paid and provisions as to interest and as 
to the pledge and hypothecation of certain 
specified properties of the Sheikh as 
security for payment. Hxecution proceed- 
ings were taken by Tikam Chand to en- 
force this decree but before full satisfac- 
tion was obtained, this suit was brought 
‘by the Sheikh on April 13, 1926. He in his 
turn alleged fraud and attacked the com- 
promise of 1921 and sougat to setit aside 
as obtained by fraud. He alleged that the 
compromise was based upon a new pro- 
mise by Tikam Chand to finance his busis 
ness with fresh loans of large amount and 
in other directions to support his business. 
This part of the claim failed before the 
Subordinate Judge and there was no appeal 
from his decision. But there was also a 
claim based on the contention that under 
or notwithstanding the compromise the 
Sheikh was entitled to succeed in respect 
of points Nos 1 and 2 referred to at the 
beginning of this judgment. It is on these 
points that the Courts below have differed 
and they now remain for decision. 


As to point No. 1, their Lordships have 
no doubt that the High Court was right 
in deciding against, the Sheikh and that 
the Subordinate Judge was in error in de- 
ciding in his favour. As a mere matter 
of construction their Lordships are of opi- 
nion that the sale deed was not referred 
to or superseded or cancelled by the com- 
promise. There is no reference in the 
compromise decree to a document which 
though it may have been executed on Janu- 
ary 26, 1918, clearly bure date of Janu- 
ary 25, 1918. The language and punctua- 
tion of cl, 1 of the decree of November 7, 
1921, indicate that only one document of 
January 26, 1918, is referred to and where 
two documents of one date are in ques- 
tion, as in the case of documents dtted 
January 6, 1920, both are expressly men- 
tioned. Again the decree is specific and 
detailed as to the working out of its pro- 
visions and it is quite incoaceivable if a 
sale deed already carried into efect at the 
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date of the compromise were intended to 
be set aside by the compromise that con- 
sequential provisions should not be found 
there as to re-transfer of the properties in 
question and as to what was to happen 
as to mesne profits and other similar mat- 
ters. If evidence as to surrounding cir- 
cumstances and as to the identity of the 
deeds in question was admissible, a matter 
theic Lordships think it unnecessary to de- 
termine in view of their decision as to the 
true construction of the document, then 
the effect of the evidence given is cer- 
tainly against the appellants. So far as 
can be traced, no reference to the sale 
deed occurred in the contentions of the 
parties down to the time of the compro- 
mise decree. The provisions of that deed 
had been carried out and done with. 
What was in dispute was the residue of 
the debt, its amount and the method of 
its satisfaction: in other words the money 
bond and the arrangement which were 
substituted for such bond. On the evi- 
dence of the responsible lawyer who drew 
up the compromise, it is difficult and in- 
deed impossible to imagine that he includ- 
ed under the name of a document of 
January 26, a document which was dated 
January 25, and which had never been 
mentioned to him in connection with the 
compromise he was dealing with and putting 
into legal form. On this point therefore the 
appeal fails. 
The second point seems no more difficult 
of solution; but here their Lordships are 
clearly of opinion that the Subordinate 
Judge was right and that the High Court 
was in error. The notes were originally 
deposited by the Sheikh as security for his 
borrowings. The bond of January 26, 1918, 
‘provides for their realisation as part satis- 
faction of the bonded debt. The substitut- 
ed agreement of December 8, 1919 treats 
them as still held by Tikam Chand as 
security and asthe property of the Sheikh 
for which he was to have credit in part 
satisfaction of the reduced amount of in- 
debtedness. So they remained to the end 
unless a story set up by Tikam Chand 
were established—a matter as to which 
the onus reste entirely on hisside. That 
story is as follows: The sale agreement 
provided that one of the properties sold 
which was an uncompleted bungalow 
should be completed by the Sheikh; and 
if it were not so completed by him, power 
was given to Tikam Chand to complete it 
at the expense of the Sheikh. The story 
is that Tikem Chand did so complete it 
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and his right to payment was satisfied by 
the realisation with tha consent of the 
Sheikh of the promissory notes and by the 
application of the proceeds to thie specific 
debt of the Sheikh. This story was sup- 
ported by hearsay evidence only, which, 
apart from its inadmissibility, was of no 
weight or value. The Subordinate Judge was 
in their Lordships’ opinion correct in dismiss- 
ing the story as unproved and the Judgesin 
the High Court seem to have put the onus 
on the wrong party and to have decided 
that they were not satisfied that the Sheikh 
had disproved the truth of the story. They 
also appear to have regarded the story as 
probable. Their Lordships take an entirely 
different view. They have already pointed 
out that the sale agreement, which was 
the document containing the provisions as 
to this bungalow, was over and done with 
at a time when the bond was varied by 
thé agreement of December 8, 1919. The 
promissory notes were then treated as still 
the property of the Sheikh and as proper 
to be dealt with in connection with the 
general and residual indebtedness of the 
Sheikh and not in connection with the 
bungalow or any matter of the sort. The 
High Court also considered that if the 
notes were left with the defecdant with- 
out any particular contract Art. 49 of the 
Limitation Act applied to bar the Sheikh’s 
claim inasmuch as it was not mide within 
three years. Their Lordships agree with the 
Subordinate Judge that this article had no 
application. The notes remained with 
Tikam Ohand as security or at any rate 
for safe custody and on either view not 
Art. 49 but Art. 145 is the relevant article 
and the suit was well within time. The 
appeal must, therefore, succeed on this 
point. The notes have been sold under 
circumstances not satisfactorily explained, 
but the appellants, though they cannot 
recover the notes, are entitled to credit in 
the account between the parties for the 
sum realised by the sale of the notes with 
interest. If they have fully satisfied their 
indebtedness under the compromise decree 
out of other monies, they are entitled now 
to payment of Rs. 15,000 the proceeds of 
the notes and interest thereon as decreed 
by the Subordinate Judge. Their Lord- 
ships will humbly advise His Majesty 
accordingly. There remains the question 
of ensts. The success which the appellants 
have in the end secured is small in com- 
parison with the extent of the original 
in comparison with the 
elaim with regard to the sale deed which 
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was in controve16y before the High Court 
and before this Board. Their Tih 
therefore, think that the proper order would 
pe tet hao party should bear its own 

in the two Courts bel i 
nay ow and upon this 


Appeal dismissed. 


D. 
Solicitors for the Appellants:—Messrs. Hy. 


S. L. Polak & Co. 


Solicitors for the Respond :— 
Douglas Grant & Dold. pe E EE 
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f PATNA KIGH COURT 
Civil Appeal No. 283 of 1936 
i Na 1937 
AZL ALI AND ROWLAND, JJ, 
KRISHNA KANT PRASAD AND OTHERS— 
APPELLANTS 


versus 
RADHEY SINCH—R 

Limitation Act (IX of 1908), See ee ase (2)~ 
Appeal on insufficient stamp admitted—Subsequent re~ 
jection after hearing parties—Time, when runs if 

Where an appeal on insufficient court-fee is dul 
registered but subsequently rejected after notice 
the parties and after hearing them, the time begins 
n ager ngka EIA Limitation Act, from the 

P al ae to] PPer ee oui 

U. A. from the appellate order 
ee udge, Gaya, dated’ May 3, aa 
een rij Kishore Prasad, for the Appel- 

Messrs. S. N. Rai 
seen ne 

azl All, J.—This is an appea 

decree-holders whose application mi re 
tion has been dismigsed on the ground of 
limitation. It appears that the decree 
which is sought to be executed was passed 
by the trial Court on October 10 1931 
From this decree an appeal was preferred 
before the District Judge on January li 
1932, on what appears to have been 
insufficient court fee and the learned Dis- 
trict Judge, after issuing notice to the 
respondent and hearing the parties, dis- 
missed the appeal on April 19, 1939.” The 
present application for execution being 
madee by the decree-holders on April 5, 
1935, the Court of first instance, before 
whom the plea of limitation was raised on 
behalf of the Judgment-debtors, held that 
the order of the District J udge dated April 
19, 1932, rejecting the appeal was a decree 
within the meaning of s. 2 (2), Civil Pro- 
cedure Code, and that accordingly time 
would run from that date under Art, 182 (2), 


and G. P. Shahi, 
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Limitation Act. This decision was, however, 
reversed by the learned District Judge on 
appeal who held that time would run from 
the date of the original decree and the 
execution was barred. The decree-holders 
have now preferred this second appeal. 

Now it appears that the attention of 
the learned District Judge was not drawn 
to the decision of the Judicial Committee 
in Nagendra Nath Dey v. Suresh Chandra 
Dey (1) wherein upon 2 construction of 
Art. 182 (2) which admittedly governs 
this case, it was held that an application 
by a party to an Appellate Court to set 
aside a decree or order of a Court sube 
ordinate thereto is an “appeal” even though 
(a) it is irregular or incompetent, or (b) 
the persons affected by the application to 
execute were not parties and did not im- 
peril the whole decree or order. Sir Dinshah 
Mulla who delivered the opinion of the 
Judicial Committee in that case, after 
dealing with the facts of that case observed 
as follows: 

“Their Lordships think that nothing would be 
gained by discussing these varying authorities in 
detail, They think that the question must be 
decided upon the plain words of the Article ; ‘where 
there has been an appeal, time is to run from the 
date of the decree of the Appellate Court. There 
is, in their Lordships’ opinion, no warrant for read- 
ing into the words quoted any qualification either 
as tothe character of the appeal or as to the parties 
to it; the words mean just what they say.” 

This decision has been distinguished by 
the learned Advocate for the respondent 
on the ground that in the case which was 
before the Judicial Committee the appeal 
which was ultimately rejected as being 
irregular in form and insofficiently stamped 
had been pending inthe High Court for 
nearly two years after being admitted and 
it was only at the final hearing that it 
was determined that the appeal was in- 
competent. This was also the reason given 
by the learned District Judge for distin- 
guishing two other decisions which were 
cited before him on behalf of the decree- 
holders, one of the Patna High Oourt in 
Kameshwar Singh Bahadur v. Beni Madho 
Singh (2) and another of the Calcutta 
High Court in Basanta Kumar Roy v. 
Manjuri Dasi, 74 Ind. Cas. 679 (3) In 
Kameshwar Singh Bahadur v. Beni Madho 


(i) 59 I A 283; 137 Ind. Cas 529; A IR 1939P0 
165; 60 O 1; Ind. Rul (1932) P O 195; 33 OW N 
803; (1932) A L J 643; 34 Bom. LR 1065:55 0L J 
528; 33 PL R 621; 36 LW 7; 90W N 681; (1932) 
M WN 817;63 M LJ 329 @ 0). 

(2) 11 Pat. 430; 134 Ind. Cas. 425; A ISR 1931 Pat. 
422; 12 P LT 70i; Ind, Rul. (1931) Pat. 457. 

(3) T4 Tnd. Oas. 679; A I R 1924 Oal. 349. 
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Singh (2) it was held that : 


“The order of dismissal of an appeal as being time 

. barred is anorder or decree of the Appellate Court 
coming within the operation of Art. 182 (2), Limita- 
tion Act, 1908, and a fresh period of limitation 
begins to run from the date of such order or decree.” 

Again in Basanta Kumar Roy v. Manjuri 
Dasi, 74 Ind. Cas. 679 (3) it was held 
that: 

“The word ‘appeal’ in Art. 182 (2) of the Schedule 
to the Limitation Act should not be restricted 
to mean bona fide appeal. The fact that there was 
an appeal of which the Appellate Court had seisin 
and which was determined by a judgment of that 
Court is sufficient to bring the provisions of Art. 182 
(2) of Sch. I, Limitation Act, into operation and the 
period of limitation for the execution of the 
decree would run from thedate of the final decree 
or order ofthe Appellate Court.” 


The learned District Judge after distin- 
guishing these cases on the ground that 
both the appeals had been admitted in the 
first instance and were rejected only at 
the final hearing, proceeded to rely on 
Dianat Ullah Beg v. Wajid Ali Shah (4) 
which seemed to him to cover fully the 
facts of the present case. In this case 
it was held that when the application for 
appeal was not admitted on the ground 
of deficiency of the court-fees, it could not 
be said that there has been an appeal or a 
final decree or order of the Appellate Court 
within the meaning of Art. 179 (2), Limita- 
tion Act, so as to give a fresh period from 
which limitation for execution of the decree 
is to run. The authority of this case 
seems to have been doubted in Gulab Rai 
v. Mangli Lal (5) but even assuming that 
Art. 182 should be given the restricted 
meaning which is sought to be put on it 
by the learned District Judge, his decision 
cannot be supported. It appears that in 
the present case the appeal had been duly 
registered as Appeal No. 18 of 1932 and 
the order of the Appellate Court rejecting 
the appeal was passed after notice to the 
parties and on hearing them. In these 
circumstances I think that the conditions 
requisite for the application of cl. (2) of 
Art. 182 are satisfied and the execution 
isnot barred. I would, therefore, allow this 
appeal with costs, set aside the order of the 
learned District Judge and restore the order 
of the Court of first instance. 

Rowland, J.—I agree. There was for 
some time a conflict of opinion in the 
Courts in India as to whether in spite of 
the presentation of an appeal and in spite 
of its disposal by the Appellate Court, it 
should be held for the purposes of Art. 182 
that there had been nevertheless in the 


44)6 A438; A W N1884, 153. 
(9) 7 A 22; A W N1884, 2235 
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eye of law no appeal and no appellate 
decree. The amendment made in Art. 182 
in 1927 establishes that any final order of 
the Appellate Court disposing of the appeal 
will furnish a starting point for limitation 
and the decision of the Privy Council in 
Nagendra Nath Dey v. Suresh Chandra 
Dey (1) confirms the line of authority which 
runs through Wazir Mahton v. Lulit Sinha 
(6), Akshoy Kumar Nundi v. Chunder 
Mohun Chathati (7) and the decision of 
this Court in Kameshwar Singh, Bahadur. 
v. Beni Madho Singh (2). In the frst of 
these cases limitation was held to run 
from the final order of the Appellate Court 
notwithstanding that the substance of the 
Appellate Court’s decision had been that 
no appeal lay to it. It was held in Akshoy 
Kumar Nundi v. Chunder Mohun Chathati 
(7) that even if an appeal is rejected as 
being time-barred, the order of the Appel- 
late Court rejecting it will still be the 
starting point for Jimitation and that 
case is on all fours with the decision of our 
own Court to the same effect in Kameshwar 
Singh Bahadur v. Beni Madho Singh (2). 
Since the decision of the Privy Council 
in Nagendra Nath Dey v. Suresh Chandra 
Dey (1) it was again argued in this Council 
in Dodhraj Lachmi Narain v. Bhagwan Das 
(8) that the words “where there has been 
an appeal” should be given a restricted 
interpretation; but though this contention 
found favour with a single Judge who 
heard the appeal frem the District J udge, 
his view was dissented from by a Divi- 
sion Bench which applying and following 
the Privy Council decision, confirms the 
line of authority whicn gives the words 
quoted their full meaning. 

D. Appeal allowed. 

(6) 90100, 

(7) 16 O 250, 

(8 18 P L T 231; 169 Ind. Oas. 581; AIR 1937 
Pat. 337; 3 B R 598; 10 R P 26; 16 Pat. 306. 
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Second Rent Appeal No. 55 of 1936 
ZtaeuL Hasan, J. 
February 3, 1938 
Raja Bahadur BISHWA NATH. 
SARAN SINGH-— PLAINTIRE— 
APPELLANT 
VvETSUS 
SRI NARAIN SINGH AND ANoTHER— 
Derenpants— RESPONDENTS 
Oudh Rent Act (XXII of 1886), s. 127—Suiz for 
ejectment and arrears of rent—Defendants claiming 
as heirs of deceased occupancy tenant but failing tọ 
prove it—Suqt held must be decreed. i 
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Where ina suit by a zemindar for arrears of 
rent and for ejectment of the defendants treating 
them as trespassers, under s.127 of the Oudh Rent 
Act, the defendants claim to be heirs of the deceas- 
ed in whose tenancy the land formerly was, and it 
is found that the defendants are not theheirs but 
another person, the suit should be decreed. The 
question whether or not the real heir has actually 
surrendered the holding in favour of the plaintiff is 
wholly immaterial in such a case. 


S. R. A. against an order of the District 
Judge, Rae Bareli dated July 30, 1936. 


Mr. S. N."Roy, for the Appellant. 
Mr, P. N. Chaudhry, for Respondent 
No, 1, 


Judgment.—This is a plaintiff's appeal 
against a decision of the learned District 
Judge of Rae Bareli by which he 
reversed the decree ofa learned Assistant 
Collector of the first class passed in favour 
of the plaintifi-appellant ina suit onder 
s. 127 of the Oudh Rent Act. 

The plaintiff-appellant is admittedly the 
zemindar of thelandin dispute. He sued 
for arrears of rent and for ejectment of 
the defendants-respondents, treating them 
as trespassers, under s. 127 of the Oudh 
Rent Act. 

Both the defendants claimed to be heirs 
of Ram Adhin Singh in whose occupancy 
tenancy the land admittedly formerly 
was and who died in the year 1933. 

The learned trial Oourt held that the 
respondents were not the heirs of Ram 
Adhin Singh and decreed the plaintiff's 
suit. In appeal the learned District 
Judge reversed his decree and dismissed 
the suit, 

It seems tome very strange that though 
the learned Judge disbelieved the evidence 
produced by the defendants to prove 
their relationship with Ram Adhin Singh 
and thus confirmed the finding of the 
trial Oourt that the defendants had 
failed to prove that they were the heirs 
of Ram Adhin Singh, he has yet thought 
fit to dismiss the plaintiff's suit. Itis not 
disputed that the plaintiff's witness Bhawani 
Bhik Singh is heir of Ram Adhin Singh 
under the law and whether or not Bhawani 
Bhik Singh has actually surrendered the 
holding in favour of the plaintiff is wholly 
immaterial in this case. Bhawani.Bhik 
Singh having been foundto be the legal 
heir of Ram Adhin Singh, the defendants 
respondents had absolutely no title to 
possession of the land in suit and a suit 
under s. 127 of the Oudh Rent Act could 
very properly be brought against them 
by the landlord and the learned trial Court 
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was, in my opinion, perfectly right in 
decreeing the plaintiff's suit. 
. The learned Counsel for the respondents 
has not been able to refer to any provision 
of the Oudh Rent Act under which they 
could claim possession of the land in suit 
and I, cannot fora moment, accept the 
argument that the plaintiff hasno cause 
of action against them or that the fact of 
their being related to the deceased 
occupancy tenant gives them any right 
in the land in suit when the legal heir is in 
existence. 
The appeal 
costs, the 
pellate Court set 
trial Court restored. 
D. Appeal decreed. 


is, therefore, decreed with 
decree of the lower Ap- 
aside and that of the 
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RANGOON HIGH COURT 
Special Second Appeal No. 277 of 1936 
March 1, 1937 
MoszEty, J. 
HABIBA—AppELLANT 
versus 
SWA KYAN—ReEsponDENT 

Muhammadan Law--Co-heirs—Decree against one, 
whether binds others—Suit against one, if adminis- 
trative suit—Relief that one heir not bound by decree 
against others, if should be granted on such heir's 
paying proportionate debt. 

One heir of deceased Muhammadan cannot be 
represented by another heir, nor be bound by a decree 
against another heir. The heirs take as tenants-in- 
common, and each isan independent owner of his 
own share. Nor canthe suit be possibly regarded 
as an administration suit which can bind the in- 
terest of all the heirs. 

The principle of equity that the heir seeking the 
relief that the decree against his co-heirs is not 
binding on him should pay the proportionate debt 
before obtaining such relief, bas no application to 
Muhammedans in Burma. Maherunnessa v, P. D. C, 
Pereira (1, dissented from. 

[Case-law discussed.] : 

S. S. A. froma decree of the District 
Court, Amherst at Moulmein, dated August 


8, 1936. 


Mr. P. K. Basu, for the Appellant. 

Mr. Eunoose, for the Respondent. 

Judgment.—In the suit under appeal, 
Habiba, a minor, sued for a declaration 
that her 7-72nd share of the estate of her 
father, Din Muhammad, deceased, namely, 
three houses and their sites, was not bound 
by the sale in execution of the decree ob- 
tained against Din Muhammad's widow and 
five others of his children, who were sued for 
recovery of adebt due on a promissory note 
by the deceased by the decree-hvider, the 
present respondent, Bwa Kyan. The 
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property was sold to the decree-holder in 
execution for Rs. 20 subject to a mortgage 
of one Tan Gwan Saing. The estate was in 
the possession of the widow, Halima Bi, 
with whom the minor, Habiba, was living, 
and there was nothing to show that Halima 
Bi was holding possession expressly on 
behalf of the minor, or that any one else was 
doing so, The trial Court gave a decree as 
prayed, on the ground that the minor, Habi- 
ba, was not a party tothe decree, nor bound 
by the proceedings in it orin execution 
of it. In appeal, the learned District Judge 
set aside this decree, and directed that the 
suit be dismissed, holding that he was 
bound by Maherunnessa v. P. D. C. Pereira 
(1), a decision of the Chief Court, passed in 
1920, in which it was held that the widow 
sued on a mortgage executed by the de- 
ceased and herself beingin possession of 
the estate, was liable to be sued on the 
mortgage and was entitled to deal with the 
property in order to clear it. 

That case was decided largely on old 
authorities on Hindu Law, where it was held 
that the widow who was in possession of 
the estate represented the j^int family. The 
present suit, of course, deals with a Muham- 
madan estate. The only ruling on Muham- 
madan Law cited or discussed by the trial 
Court, was an old ruling of the Allahabad 
High Court, Hamir Singh v, Zakia (2), which 
was overruled in the leading case in Jafri 
Begam v. Amr Mahamed Khan (3}, two 
rulings of the Bomhay High Court. Khurshet 
Bibi v. Kesho Vinayak (4), and Davala v. 
Bhimaji Dhondo (5), which were overruled 
in the leading case in Bhagirthibai v, Roshan- 
bi (6), and the dissentient judgment of Mark- 
by, J.in Assamatham Nessa Bibee v. Lutch- 
meepat Singh (7), which has been followed 
in all later cases of the Calcutta High Court, 
but on quite different grounds—not that 
the widow represents the estate but that a suit 
by a creditor against a person in possession 
of the whole estate is to be treated as an 
administration suit. 

lt would appear that cases to the contrary 
effect, Abdul Majeeth Khan Sahib v Krish- 
nama Chariar (8), and Bhagirthibai v. 


(1) 10 L B R 389; 64 Ind. Oas. 410; A IR 1920 L B 
55 


(2) 1 A 57. 

(3) 7 A 822; A W N1885, 248. 

(4) 12 B 101. 

(5) 20 B 338. 

8) 43 B 412; 51 Ind. Cas. 18: A IR 1919 Bom. 
21 Bom. LR 329. 

(40142: 2 OL R223. 

(&) 40 M 243; 40 Ind. Cas, 210 
1039; 32M L J 195; (1917) M 


, 


61; 


; AIR1918 Mad. 
W N 348; 5 L W 
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Roshanbi (6), were not cited to the Judge. 
Since then the trend of authority with the 
exception of the High Oourt of Calcutta has 
been wholly in the direction that a legal 
representative, not a party to a creditor's 
suit, isnot bound by the proceedings therein, 
and of course, the whole theory of represent- 
ation of such a party has been demolished 
bv the judgment of their Lordships of the 
Privy Council in Imambandi v. Mutsaddi 
(9), a case which deals with the incapacity 
of the widow (as de facto guardian) to deal 
with the property of the minor. ; | 

The leading case of Hindu Law cited in 
Maherunnessa v.P. D. C. Pereira (1), is 
Ishan Chunder Mitter v. Bukhsh Ali Souda- 
gar (10), [wrongly quoted in Maherunnessa 
v. P. D. C. Pereira (1), as Ishan Chunder 
Mitter v. Bukhsh Ali Soudagar !10)], where 
Sir Barnes Peacock, O. J. decided that if 
the mortgage debt for which the property 
was sold was not the widow'a but her huse 
band's debt, and the property sold also be- 
longed to the husband, the widow, though a 
party to the record, must be held to have 
been sued in her representative character as 
representing her husband's estate, and the 
proceedings against her would be effectual 
against the estate, notwithstanding the fact 
that the son (who, in that case, brcught 
his suit to set aside the sale) was not a paity 
to the suit. r f 

Their Lordships of the Privy Council 
affirmed the correctness of the principle laid 
down here in Court of Wards v. Maharaja 
Coomar Rama Put Singh (11). This autho- 
rity was followed without discussion in the 
Muhammedan case in Khurshet Bibi v. 
Kesho Vinayak (4), and again in Davala v. 
Bhimaji Dhondo (5), where ib was said, 
stratlingly enough, as Hayward, J. put it in 
Bhagirthibai v. Roshanbi (6), that Ishan 
Chunder Mitter v. Bukhsh Ali Soudagar (10), 
was not a case based on the peculiar situa~ 
tion of a Hindu joint family. The Judges 
in Davala v. Bhimaji Dhondo (5), also relied 
on the dissentient judgment of Markby, J. 
in Assamathan Nessa Bibee v. Lutchmeepat 
Singh (7). Markby, J. there held that under 
Muhammedan Law the succession is of the 
kind known as universal, and the heirs in 
possession merely represent the” estate, 
which does not rest in all the heirs imme- 
diately as owners, relying on the rules of 

: . Cas. 513; AIR 1918P 0 11: 

aT K 13 3s i is Ko 16 A L J800; AML T 
330: 280 L J 409,23 OW N50; 5 P L W276; 20 
Bom. LR 1022; Sete WN 91;9L W 518(P 0). 
A ee fop LR 299417 WR 159; 2 
Suther. 575; 8 Sar. 117 (P O), 
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procedure contained in the Hedaya for the 
disposal of the estate of a deceased 
Muhammedan. It was shown, however, by 
Mahmond, J. in his exhaustive judgment in 
Jafri Begam v. Amir Mahamed Khan (3), 
that the Hedaya was mere rules of procedure 
superseded by the Civil Procedure Code, and 
Mahmood, J.’s inquiry into the principles of 
Muhammedan Law was accepted in Amir 
Dulhin v. Baij Nath Singh (12), by a subse- 
quent Bench of the Calcutta High Court. 
“ The Madras High Court first in Pathum- 
mabi v. Vithil Ummachabi (13), agreed that 
the rule governing the transactions of man- 
aging member of properties of joint families 
of Hindus could not be extended by ana- 
logy to the case of Mubemmedans, though 
they followed Davila v. Bhimaji. Dhondo (5), 
in holding that creditors could seek relief 
against the heirs in possession of the whole 
‘estate under Muhammadan Law. That 
dictum again was doubted in Abdul 
Majeeth Khan Sahib v. Krishnama Chariar 
(8), in the judgment of Abdul Rahim, J. 
(p. 251). 

The Calcutta High Court has gone on an 
alternative theory that creditors’ suits 
against the heirs in possession should be 
regarded as administration suits binding on 
all the heirs of a deceased Muhammadin. I 
think it is difficult to see how a creditor's 
suit forasingle debt can be regarded as 
an administration suit. Itis asuit made on 
behalf of the particular creditor and not on 
behalf ofall the creditors and there isin it no 
preliminary decree giving publie notice to 
all interested in it: nor could it result in 
the satisfaction of all persons interested and 
in tha final distribution of the estate as 
provided in the form of final decree pres- 
cribed in O. XX, r. 18, Sch. I, Civil Proce- 
dure Code. 

As Hayward, J. said in Bhagirthibai v. 
Roshanbi (6), there would be nothing to 
prevent such a suit being bronght, if de- 
sired, in the proper form, and ample remedy 
for any practical inconvenience has already 
been provided by the creditor being able 
to compel one of the heirs on the spot to take 
out letters of administration or, failing that 
to take out such notice himself. This 
argumént meets the objection raised by the 
High Court of Calcutta in Amir Dulhin v. 
Baij Nath Singh (12), where it was thought 
that injustice might be perpetrated if a 
creditor was tobe confined to the recovery 
of a portion of his claim although the 

ae 21 O 311. 

13) 26 M 734, 

*Page of 40 M.—|Ed.] 
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assets may be wholly in the possession of the 
defendant, orif the creditor's relief wasto be 
postponed until the estate had baen distri- 
buted. In the latest case of the Calcutta High 
Court, Abas Nasker v District Board, 24 Par- 
ganas (14), the Court has modified ita views 
and laid down thata creditor's suit cannot 
be treated as an administration suit where 
some only of the heirs are sued for recovery 
of the entire debt, but only where some of 
the heirs are sued as being in possession 
of the whole of the estate on behalf of all 
the heirs. The decision, however, does not 
meet the objections urged, I think, with 
great forces, by Mahmood, J. in Jafri 
Begam v. Amir Mahomed Khan 3°, and by 
Heaton and Hayward, JJ. in Bhagirthibai v. 
Roshanbi (6), that sucha suit cannot be 
treated as an administration suit at all. 

Bhagirthibai v. Roshanbi (6), was followed 
in Sabdurali v. Sadashiv Supde (15) and 
Lala Miya v. Manubibi (16), Jafri Begam v. 
Amir Mahome! Khan(3), has been consis- 
tently followed in the Allahabad High Court 
in for example Dallu Mal v. Hari Das 
(17; and Ram Charan Lal v. Hanifa 
Khatun (18), where it was incidentally held 
that a decree could not be passed aginst 
one co-heir for the whole debt, but only for 
a part thereof proportionate to the sh re 
that he had taken. It is a well-established 
rule of Muhammedan Law that on the death 
of the proprietor the property passes at once 
to his various heirs in their proper shares, 
and no heir has anything to do with the 
share of the other heirs: vide Dhanpal Singh 
y. Fahiman (19). 

The judgments of the Chief Court of Oudh 
quoted are not very helpful. One judg- 
ment cited from an unauthorized report 
was Kaniz Abbas v, Bala Din (20), where it 
was held (atp. 336*) that the Wuhammedan 
Law suits could be effectually brought bya 
creditor against a legal representative of 
the deceased whois in actual possession of 
the assets, so as to make the decree binding 
on all the legal representatives, including 
those who were not parties to the suit. 

(14) 59 O 691; 141 Ind. Oas. 871; A IR 1933 Cal, 
81; 36 C WN 78; Ind. Rul. (1933) Cal. 195, 

(15: 43 B 575; 51 Ind. Cas 223; AI R 1919 Bom, 
135: 21 Bom. L R 369. 

(16) 47 B 712; 73 Ind. Oas. 246; A I R1923 Bom, 
411: 25 Bom. L R 408. 

(17) 23 A 263; A W N 1901, 75. 

(18) 54 A 796; 138 Ind. Cas 746; A I R1932 All 
591: (1932) A L J 727; ind. Rul. (1932) All 495. 

(19) AI R1935 Lah. 203; 153 Ind. Cas. 870; 7 R L 
77. 


477. 
(20) A IR 1925 Oudh 330; 87 Ind. Cas. 892; 28 O 
0177;2 O WN 34. . 
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“This case, however, largely depended on 
the wrong assumption that Abdur Rahim, 
J. had decided to this effect in Abdul Mas 
jeeth Khan Sahib v. Krishnama Chariar (8). 
In another case of that Court, Amir Jahan 
Begamv. Khadim Hussain Khan, 132 Ind. 
Cas. 75 (21), it was admitted that a volun- 
tary alienation by the heirs of a deceased 
Muhammedan for the purpose of paying 
the debts of the deceased is not binding on 
the heirs. 

Tt is clear that unless by operation of 
some special principle of Muhammedan 
Law, the decree now in suit could not bind 
the minor's interests as she was in no way 
represented. I am of opinion, too, that it is 
clear that one heir cannot be represented by 
another heir, nor be bound by a decree 
against another heir. The heirs take as 
tenants-in: common, and each is an indepen- 

- dent owner of his own share. Nor can the 
suit be possibly regarded as an adminis- 
tration suit which could bind the interest 
of all the heirs. I inust, therefcre, dissent 
from the decision in Maherunnessa v. P.C. 
D. Pereira (1), and hold that tke plaintiff- 
appellant, Habiba, was not bound by the 
decree now in question to which she was not 
a party 

. The question then arises whether, if it 
be held that the sale is not binding on 
Habiba, and if it is proved, as must be the 
case kere, that the debts have been paid 
out of the proceeds of the sale, 

‘she ought to be put cn terms as a 
matter of equily, and required to pay her 
proportionate share of the debt before she 
is granted the declaration sought for: see on 
this Mulla’s “Principles of Muhammadan 
Law,” Ed. 10, p. 22. 

It was held by Mahmod, J. in Jafri 
Begum v. Amir Mahomad Khan (3), follow- 
ing Hamir Singh v. Zakia (2), that a decree 

. in a suit for possession by a minor should 
be contingent on the payment by the plain- 
tiff of her share of the debts for the satis- 
faction of which the sale was effected. The 
learned Judge quoted Story's “Equity 
Jurisprudence.” where, as an illustration 
of the maxim that he who seeks the aid 
of equity must doequity, it was said that 
jn many cases where the instrument is de- 
clared void by positive law or on other 
principles, Couris of equity will impose 

. terms upon the party, if the circumstances 
of the case require it. This principle way 
‘not followed in Dallu-Mal v. Hari Das (17) 
which was a Case where the decree-holde,. 
— (21) 132 Ind. Cas 75; AIR 193! Oudh 253; 8 OW 
N 237; Ind, Rul. (1931) Oudh 235, 
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sought to bring to sale property and it wag 
held that the transferees of the co-heirs, 
who were notimpleaded in the suit, were 
entitled to remain in possession. It is 
Possible that the transferees could have 
been put on terms in that case, but the 
question was not discussed. The Ohief 
Court of Oudh has taken the same view as 
that taken by the Allahabad High Oourt, 
in Amir Jahan Begam v. Khadim Husain 
Khan, 132 Ind. Gas. 75 (21), cited above, 
which wasa suit for adeclaration. 

I can see no valid distinction between a 
suit for possession and a suit for a declar- 


‘ation that the plaintiff is entitled to remain 


in pessession and is unaffected by the 
decree. The objection, however, to enforc- 
ing such a principle of equity in this pro» 
vince is that it has never been put in force, 
to my knowledge, against the legal 
representatives of a deceased Burman 
Buddhist under similar circumstances. The 
legal representatives of a deceased Burman 
Buddkist are also co-tenants in-common in 
whom the estate vests at once on the death 
of the owner. This principle of equity was 
never applied in old decisions of this Court 
and in recent years the rules of prccedure 
have been sufficiently established so as to 
make the creditor realise that be must 
make all the legal representatives of the 
deceased parties to a suit against the estate. 
Į do not think the rule could be applied to 
Muhammadans in this province (following 
similar rules applied to Muhammedans in 
other provinces) when it isnot so applied by 
the Courts in the vast majority of such 
cases that come before them, which are 
cases relating to the estates of Burmun 
The result is that the decree 
of the lower Appellate Court will. be revers- 
ed, and the decree of the trial Court res- 
tored, allowing the declaration sought for 


with costs in all Courts. 
D. Appeal allowed. 


NAGPUR HIGH COURT 
Criminal Revision Application No. 413 of 


1937 
November 23, 1937 . 
RUER, J. 
NAMDEO—Acoussp—APpPLicant 
versus 
EMPEROR — RESPONDENT 
Criminal Procedure Code ‘Act V of 1898), s. 522— 
Scope—Appellate Court, if can order restoration of 
property after more than one month after conviction. 
One month is the time limit fixed for the trial 
Court in sab-s. (1) of s. 322, Criminal Procedure 
Code, for order restoring possession of pror 
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perty but there is nothing in sub-s, (3) to show 
that this limitation applies to a Court of 
Appeal. If it did, the result would be that sub-s. (3) 
would be of little or no practical use, as a case will 
not usually reach the Appellate Court before the 
expiry ofthe month. The Court of Appeal, therefore, 
can pass such order at any time, however long, after 
conviction, Rameshwar Singh v. Emperor (1) and 
Fida Husain v, Sarfaraz Hussain (2), relied on. 

Or. R. App. of the order of the 
Court of the Sessicns Judge, Nagpur, 
dated September 27, 1937, in Or. A. No. 180 
of 1937 modifying the order of the Court of 
the Honorary Magistrate, First Class, Nag- 
pur, dated June 30, 1937, in Cr. Case No. 102 
1935. 

Mr. R. W. Fuley with him Mr. R. G. Rao, 
for the Applicant. f 

Mr. J. M. Thakkar with him Mr. S. G. 
Gadgil, for the Complainant. 


Order.—The applicant was sentenced 
under s. 455, Indian Penal Code, for break- 
ing into the house of his paternal aunt, 
Musammat Sita Bai and removing house- 
hold articles of the complainant. In appeal 
the section was changed to 453, and the 
sentence of four months’ rigorous imprison- 
ment and fine of Rs. 100 was maintained. 

It is first of all pointed out on behalf of 
the applicant that certain witnesses, Daya- 
ram (P. W. No 4), Bholanath (P. W. No. 5), 
and Surajbali (P. W. No. 7), have not been 
relied on by the Appellate Court, and it 
is therefore urged that the evidence of 
Rukhmabai, who ' was alone at the house at 
the time, should be discarded. All that 
need be said is that the Appellate Judge 
was perfectly entitled to rely on the 
evidence of this witness, and this Court 
should not interfere with his appreciation 
of her statement. Itis said that she cculd 
not have seen the door of the house 
being opened as she was inside. That 
argument arises from a misapprehension. 
She was lying in the verandah and clearly 
it was the lock of the house itself that 
was broken and not the lock of the 
compound. 

The next argumentis that the examina- 
tion of the accused did not amount to 
one under s. 342, Criminal Prccedure Code, 
and that this is a mistake which could 
not be rectified. Section 342 says tuat 
the Court shali question the accused gene- 
erally on the case after the witnesses for 
the prosecution have been examined and 
. before he is called on for his defence. 
From the order sheet it appears that the 
accused was examined on December 23, 
1936, and again on May 29, 1957. The re- 
cording of the prosecution evidence was 
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completed by September 11, 1936, and 
therefore this examination was at the 
proper stage—before charge was framed. 
The supplementary examination was also 
in order, as questions can be put to the 
accused at any time. I can see no force 
in the above argument. 

It is said that the question about the mort- 
gage deed (Lx P-8) was insufficient. Accused 
was asked, “Did you execute the mortgage 
deed, Ex. P-8” and he replied, “Yes, 1 did 
execute.” Itis said that he should have 
been asked toexplain how he came to exe- 
cute it. That migat certainly have been 
done, but J have no reason for thinking 
that the significance of the deed was not 
present to the mind of the accused and his 
Counsel. He could have put forward any 
explanation he wanted, and even now he has 
not been prejudiced. 

These are all the grounds pressed in 
argument. ‘lhe lower Courts have rightly 
concluded from the facts that the conduct 
of the applicant was ruthless and devoid of 
atl good faith. The sentence imposed was 
well deserved. 

It is also contended in this application 
that the order ul the Appellate Uourt to 
return allthe seized property to the com- 
plainant is illegal. T'he first Court ordered 
the delivery toherof only the safe and 
the articles in it, it being doubtful as to 
whether the other articles seized were 
proved to belong tothe complainant. The 
Appellate Court takes up the position that 
there is evidence on record that all the 
property belongs to the widows ; that even 
if by inadvertence some of the applicant's 
articles have been included he w.ll be 
able to get them back on proving his title to 
them ; and that he has only nimself to 
thank for the result. That, [ think, isa 
perfectly logical order. It was open to 
the Judge to accept Sitabais sworn stale- 
ment, andas the house was in her posses- 
sion before it was broken into, the prima 
facie inference is that the contents also 
belonged to her. 

It is said that the order is illegal as, 
it being held that there was no attempt 
at theft, the property is not the subject- 
matter of any offence. "That, however, is 
only one alternate condition under the 
section. The property was produced before 
the Court and was in its custody, and 
therefore s. 517, Criminal Procedure Code 
applied. The Court of Appeal had power 
to alter the order and make further 
ar under s. 520, Oriminal Procedure 
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Complainant has now applied in this 
Court under s. 522, Criminal Procedure 
Code, for an order that the house ke 
dalivered into her possession. The only 
objection argued by the applicant’s learned 
Counsel against this is that this Court 
cannot pass such an order as more than 
one month has elapsed since the date of 
conviction. One month is the time limit 
fixed for the trial Court in sub-s. (1), but 
there ic nothing in sub-s. (3) to show that 
this limitation applies to a Court of Appeal. 
If it did, the result would be that sub- 
8. (3) would be of little or no practical 
use, as acase willnot usually reach the 
Appellate Court before the expiry of the 
month. It was held in Rameshwar Singh v. 
Emperor (1), that the Court of Appeal can 
pass such order at any time, however long, 
after conviction: see also Fida Hussain 
v. Sarfaraz Hussain (2). I agree that it 
is desirable that the widow should not be 
driven into civil litigation in order to 
recover possession. It is, therefore, ordered 
that she be restored to possession of the 
house described in para. 3 of the application 
dated November 16, 1237. 

The application for revision is rejected. 

s. Application rejected. 

(1) 4 Pat. 438; 91 Ind, (as. 809; A IR 1925 Pat. 
689; 27 Cr. LJ 137; 7 P L T 285. 

12) 12 Pat. 787; 145 Ind. Cas. 327; 6 RP 161; 34 
Or. LJ 940; A IR 1933 Pat, 617; (1933) Cr. Cas. 
1366; 14 P L T 696. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1267 of 1935 
June 7, 1937 
Nasim ALI AND Remery, JJ. 
DHAKESWARICOTTON MILLS, Lrp. 
AND OTHERS —DgFENDANTS Nos. 1 To 
4,7 TO 11 AND 13—APPELLANTS 
versus 
NIL KAMAL CHAKRAVORTY 
AND OTRERS—DEFENDANTS Nos. 5, 12, 
14 AND 15—~REsPONDENTS 

Company —Share-holders—Right to sue— Suit should 
ordinarily be by company—Share-holder, when can 
gue in his own name—Companies Act (VII of 1913), 
5. 81(3—Chatrman’s declaration where he does not 
by his declaration find figures for or against resolu- 
tion—Conclusiveness of declaration—Chairman erro- 
neously holding resolution passed—LPassing of re- 
solution, if according to law. 

It is clear Jaw that in order to redress a wrong 
done tothe company the action should prima facie 
be brought by the company, itself. The will of the 
majority of the share-holders is ordinarily the will 

. of the company for this purpose. Where the acts 
complained of can be ratified by the majority, there 
is nothing for which the company can sue. The 
rule that it isthe company which must decide whe 
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ther the litigation should be undertaken, ought, 
therefore, to be limited to cases where the act coni« 
plained of is ratifiable. If the majority of its shares 
are controlled by those against whom the relief is 
sought, the complaining share-holders may sue on 
their own names, but must show that the acta com- 
plainec of are of a fraudulent character or beyond 
the powers of the company. It is not necessary, 88 
a matter of law, formally to ascertain the views of 
the majority before proceeding, but nevertheless, if 
no reason is given for the corporation not being 
consulted before litigation is undertaken, it must be 
clearly alleged, and made to appear, that the trans- 
action is fraudulent or ultra vires. . 

The conclusiveness of the declaration of the Chair- 
man contemplated by cl. (3) of s. 81, Companies Act, 
attaches tothe declaration where the Chairman does 
not find by his declaration the figures for and 
against the resolution. Re Hadleigh Castle Gold 
Mines Ltd, (5), Arnot v, United AfricanLands, Ltd, (6) 
and Re E. D. Sassoon United Mills, Ltd. (7), relied 
on, 

But where the Chairman by his declaration finds 
the figures and erroneously in point of law holds 
that the resolution has been duly passed, the regolu- 
tion cannot be said to have been passed according 
to law. Inre Caratal (New) Mines, Ltd (8), In re 
Clark & Co., Ltd. (9) and Allison v. Johnson (10) 
relied on. 


C. A. from the appellate decrce of the 
District Judge, Dacca, dated May 10, 1935. 

Messrs. Atul Chandra Gupta, Asila 
Ranjan Ghose and Gopesh Chandra 
Chatterjee, for the Appellants, 

Messrs. Manmatha Nath Das Gupta and 
Nirmal Kumar Das Gupta, for the Respon- 
denis. 

Nasim Ali, J.—The Dhakeswari Cotton 
Mills, Ltd., appellant No. 1 in this appeal, 
is a joint stock company incorporated 
under the Companies Act (Act VII of 1913). 
It was registered under the Act 
on September 6, 1922. The regis- 
tered share capital of the company is 
rupees thirty lakhs divided into three lakh 
shares cf Rs. 10 each. Appellants Nos. 2 
to 4 are the Managing Directors and 
appellants Nos 5 to 10 and respondents 
Nos. 2to5 are the Directors of this Com- 
pany. Respondent No. 1 purchased 20 
shares of the Company on December 17, 
1926. By Art. 63 of the Articles of Associa- 
tion of this Company, it is provided that 
the monthly salary of the Managing 
Director or Managing Directors in any 
case shall not exceed Rs. 1,000 and the 
rate of commission payable to thém shall 
not esceed more than 5 per cent. of the 
net profit. On April 30, 1933, a general 
meeting of the share holders of the Gom- 
pany was held to considera special resolu- 
tion for altering these provisions in Art, 63 
with the object of increasing the monthly 
allowance of the Managing Director or 
Managing Directors to Rs. 1,500 and the 
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commission to 74 per cent. of the net 
profits, if the profit would exceed 10 per 
cent. of the subscribed capital of the 
Company. Atthis meeting, the Chairman 
declared on a shcw of hands that the 
resolution was carried. No poll was 
demanded. On May 22, 1933, respondent 
No. 1 instituted a suit in the Third Court 
of the Munsif at Dacca against the appel- 
lants and the other respondents in this 
appeal for a declaration that the resolu- 
tion was ‘not binding on the Company 
as it was not carried by the majority as 
required by s. 81, Companies Act, and for 
consequential injunctions. The appellants 
contested the suit. Their defences, so 
far as they are material for the purpose 
of the present appeal, are: (1) that the 
suit is not maintainable in law; and (2) 
that the resolution was binding on the 
Company as it was passed by the statutory 
majority. The Courts below have over- 
ruled these defences and have decreed the 
suit. Hence this second appeal by the 
Company, its Managing Directors and some 
of its Directors. The first point for de- 
termination in this appeal is whether the 
suit is maintainable. 

“It is clear law that in order to redress a wrong 
done to the company .....the action should prima 
facie be brought by the company itself: per Lord 
Davey in Burland v. Earle (1) at p.93*." 

The will of the majority of the share- 
holders is ordinarily the will of the Com- 
pany for this purpose, Where the acts 
complained of can be ratified by the 
majority, there is nothing for which the 
Oompany can sue. The rule that it is the 
Company which must decide whether the 
litigation should be undertaken, ought, 
therefore, to be limited to cases where the 
act complained of is ratifiable. If the 
majority of ils shares are controlled by 
those against whom the relief is sought, 
the complaining share-holders may sue on 
their own names, but must show that the 
acts complained of are of a fraudulent 
character or beyond the powers of the 
company: Burland v. Earle (1). In 
Dominion Cotton Mills Co., Ltd. v. George 
E. Amyot (2) atp. 5517 the following ob- 
servations of Lord Macnaghten appear: 

“The principles applicable to cases where a 
dissentient minority of share-holders in a company 
seek redress against the action of the majority of 
their association, are well settled. Indeed they 


(1) (1902) AC 83 at p. 93; 71L JPO 1;85L T 
553; 50 W R 241; 9 Manson 17; 18T LRA4L 

(2) (1912) AC 546; 81 L J PO 233;106 L T 934; 
19 Manson 363; 28 T L R 467, 

*Page of (1902) A. C.—[Ed. 

{Page of (1912) A, O.=— Ed 
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were not contested at the Bar. In order to succeed 
it is incumbent on the minority either to show 
that the action of the majority is ultra vires or to 
prove that the majority have abused their powers 
and are depriving the minority of their rights. 
It would be pedantry to go through the line of 
decisions by which these principles have been 
established.” 

Mr. Gupta appearing on behalf of tLe 
appellants contended that as the Manag- 
ing Directors did not hold the majority of 
the shares of the Company, the plaintiff 
before the institution of the suit was 
bound to give the Company an opportunity 
of expressing its view whether litigation 
should be undertaken. We are unable to 
accept this contention. ‘Assuming that 
the act complained of is fraudulent or 
ultra vires of the corperation, it could not 
be ratified by any majority and, therefore, 
the rule that it is the corporation which 
must decide whether or not litigation 
shall be undertaken has been generally 
taken to apply only to cases where tLe act 
complained of is ratifiable. There is some 
weak authority for a view that all decisions 
as to whether litigation shall proceed are 
of an internal character and it has been 
held even in cases where the Act is 
covered by a majority resolution that a 
locus penitentiae should be allowed, and 
the action has been adjourned for a 
general meeting, The case for such 
adjournment is strong where the act 
impugned is that of directors acting on 
their own responsibility, and it may be 
urged that a company should, in every case, 
have an opportunity of expressing its 
view whether litigation should be avoided, 
since, if not involving itin costs, it may 
still affect its credit. The bulk of the cases 
in which corporators have been allowed 
to succeed on proof of ultra vires or fraud 
give no clear guidance as to whether, in 
the absence of any explanation for the 
corporation not being consulted, the action 
could have succeeded. They are rather 
occupied in pointing out the circumstances 
which make the action gocd, and where 
the action fails, itis on the merits, and 
not because no meeting has been called. 
In some cases the plaintiff actually repre- 
sents the majority cË share-holders, though 
not of the directors: in others, a meeting 
has already been held, or cannot be held, 
and generally circumstances exist to show 
that the corporation will take no action. 
It is, however, possible to point to judicial 
utterances which suggest that no meeting of 
the corporation need have been called. 
Thus Lord Langdale, M. R. said: 

‘If a rule has been laid down that in a case of 
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this kind an individual has not the right to sue 
on behalf of himself and others, when there is an 
injury done to the whole corporation, without 
having first attempted to get the concurrence of 
the whole corporation, it is not my province or 
duty to deviate from it....This bill may be 
sustained in its present form, though there has 
been no attempt to obtain the concurrence of the 
company;” 

‘and Jessel, M. R. in another casé asked: 

“Ts it reasonable to say to a minority of share- 
holders who are defrauded by the majority that 
they must apply to the company to institute pro- 
ceedings? It, therefore, appears that it is not 
necessary, asa matter of law, formally to ascertain 
the views of the majority before proceeding, but 
nevertheless, if no reason is given for the corpora- 
tion not being consulted before litigation is 
undertaken, it must be clearly alleged, and made to 
appear, that the transaction is fraudulent or ultra 
vires :'" Street's Doctrine of Ultra Vires, 1930 Edi- 
tion, pp. 352-353.” , 

Ths following observation of Swinfen 
Eady, L. J. in Baillie v. Oriental Tele phone 
and Electric Co., Ltd. (B) at p. »18* 
are also pertinent to the point under dis- 
cussion : 

‘Tt was then contended that the plaintiff is not 
entitled to sue. The plaintiff's Counsel urged that 
if this as a special resolution was invalidly passed, 
how isto be impeached if the plaintiff cannot sue ? 
how can the question of illegality be raised ? 
Suppose he called a meeting and the majority of 
the share-holders were to say: ‘We are content with 
the present position and we will not raise any 
question', can it be said that by a side wind as it 
were, not being able to passa valid special resolu- 
tion, they could pass an invalid one and then bya 
bare majority say: ‘We will not allow any proceed- 
ings to be taken’? In my opinion they cannot do 
that.” 

The case of the defendants in the present 
suit is that the resolution was carried by 
a majority. Immediately after the resolu- 
tion, was passed on April 30, 1933, the 
plaintiff wrote to the Company stating 
that it was not passed by the statutory 
majority. The Company tcok no steps in 
the matter. On May 22, 1933, the plaintiff 
instituted the present suit impleading the 
Company asa defendant in the suit, The 
Company in its defence took up the 
position thet the resolution was carried 
by the statutory majority. It would have 
been, therefore, useless for the plaintiff to 
ask the Company to call a meeting to decide 
whether a suit should be instituted fora 
declaration that the resolution was not 
binding on the Company. For the afore- 
said reasons we are of opinion that the 
‘suit cannot be thrown out on the ground 
that the plaintiff did not consult the 
views of the majority before he instituted 
the present suit, if from the allegations 

(3) (1915) 1 Ch. 503; 84 L J Ch, 409; 112 LT 569; 
31 TL R140, 
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from the plaint it would appear that the 
act complained of was ultra vires. 
Plaintiff's case is that the alteration of 
Art. 63 was ultra vires and is not binding 
onthe Company and its members as the 
majority of the three-fourths of the share- 
holders present at the meeting did not give 
their consent to the alteration at the 
general meeting held on April 30, 1933. 
The articles of association of a company. 


define the duties, the rights and powers of. 


the governing body as between themselves 
and the company at large and the mcde and 
form in which the business of the company 
is to be carried on, and the mode and form 
in which the changes in the internal regula- 
tion of the company may from time to time 
be made. 

“Of the internal regulations of the company the 
members of it are absolute masters and provided 
they pursue the course marked out in the Act, that 
is to say, holding a general meeting and obtaining 
the consent of the share-holders, they may alter 
those regulations from timeto time: see Ashbury 
Railway Carriage and Iron Co. v. H. Riche (4) at 
p 6114. | | 

Under s. 21, Companies Act, the articles 
of association of a company bind the 
company and the members thereof. By 
s. 20 of the Act, a company may, by a 
special resolution, alter its articles. The 
provisions relating to the mode in which 
such a special resolulion can be passed by 
a company are contained in cis. l, 2 and 
3 of s. 81, Companies Act, as it stood before 
its amendment in 1936. They are as 
follows: 

“(1) A resolution shall be an extraordinary resolu- 
tion when it has been passed by a majority of not 
less than three-fourths of such members entitled 
to vote as are present in person or by 4 proxy 
(where proxies are allowed) at a general meeting 
of which notice specifying the intention to propose 
the resolution as an extraordinary resolution has 
been duly given. (2) A resolution shall be a special 
resolution when it has been (a) passed in manner 
required for the passing of an extraordinary resolu- 
tion; and b) confirmed by a majority of such 
members entitled to vote as are present in person 
or by proxy (where proxies are allowed) at a 
subsequent general meeting of which notice has 
been duly given, and held after an interval of not’ 
less than fourteen days, nor more than one month, 
from the date of the first meeting. (3) At any 


meeting at which an extraordinary resolution is ` 


submitted to be passed or a special resolution 
is submitted to be passed or confirmed, a Yeclara- 
tion of the Chairman on a show of hands 
that the resolution is carried shall, unless a 
poll is demanded, be conclusive evidence of the 
fact without proof of the number or proportion of 
the votes recorded in favour of or against the 
resolution.” 

lf the plaintiff succeeds in showing that’ 
we el 7 HL 653; 44 L J Ex. 185; 33 L T 451; 24 


. 


bago of (1675) 7 H, L—[Ed.] _ 


. 


K 
ws 


1938. 


the alteration of Art. 63 was not in accord- 
ance with these statutory provisions, the 
alteration will not be binding on the Com- 
pany. The decision on the question whether 
the present suit is maintainable by the 
plaintiff will, therefore, depend upon the 
decision on its merits. 

The next point for determination, there- 
fore, is whether special resclution was 
passed in contravention of the provisions 
contained in s. 81, Companies Act. Clause 
(3) of 8.81 makes the deciaration of the 
Chairman that the resolution is carried con- 
clusive evidence of the fact that it was 
carried by the majority of the share-holders 
‘as laid down in cl. (1). It, therefore, ex- 
cludes evidence to showthat atthe meet- 
ing less than three-fourths of the members 
voted for the resolution. But before the 
bar under this clause can be applied, the 
Court has to determine what the declara- 
ticn is. If there is no dispute about the 
Ohairman’s declaration, no difficulty arises, 
but if there is a dispute, the Court has to 
determine on evidence what the declara- 
tion was. In this case the finding of the 
Court below is that the declaration was in 
these terms: ‘218 votes for; 78 against; 
Resolution carried’. The objection of 
demanding a poll after the declaration’ on 
a show of hands is to ascertain how many 
voted for and how many against, but if 
the declaration of the Chairman is that so 
many voted forand so many against and 
no one disputes the figures, the question 
of demanding a poll does not arise. It 
is true that there was no dispute in this 
case that the Chairman declared the resolu- 
tion as carried. But this declaration was 
preceded by the announcement that 218 
voted for and 78 against the resolution 
which on the faceof it showed that the 
resolution was lost. The conclusiveness of 
the declaration of the Chairman con- 
templated by cl. 3 of s. 81 attaches to the 
declaration where the Ghairman does not 
find by his -declaration the figures for and 
against the resolution: see Re Hadleigh 
Castle Gold Mines, Ltd. (5); Arnot v United 
African Lands, Ltd. (6), Re E. D. Sassoon 
United Mills, Ltd. (7). But where, as in 
the pregent case, the Chairman by his 
declaration finds the figures and erroneously 
in point of law holds that the resolution 


has been duly passed, the resolution cannot 

(5) (1900) 2 Oh. 419; 69 L J Ch, 631; 83 L T400; 8 
Manson 419; 16 T L R 468. 

(6) (1901) 1 Ch. 518; 70L J Ch. 306; 84 L T 309; 
49 W R 322; 8 Manson 179; 17 T L R 245. 

(7) 30 Bom. L R 598; 110 Ind. Cas, 649; A IR 1929 
Bom. 38. 
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be said to have been passed according 
to law: see In re Caratal (New) Mines, Ltd. 
(8; In re Clark & Co., Ltd. (9); the 
English and Empire Digest, Vol. 9, p. 578 
(footnote): Allison v. Johnson (10). The 
special resolution passed on April 30, 1933, 
is, therefore, not binding on the Company. 
The decrees of the Oouris below cannot, 
therefore, be successfully challenged in this 
appeal. The appeal is accordingly dis- 
missed with costs. 

Remfry, J.—I agree. The decision of 
Buckley, J., as he then was, in In re 
Caratal (New) Mines, Ltd. (8) did not seem 
tome to explain the difficulty that the 
section makes the declaration of the 
Chairman conclusive and the declaration 
appeared tome tobe of the result of the 
voting and of nothing more. But Farwell, 
J., as he then was, is reported in Allison v. 
Johnson (10) to have held that the 
Chairman’s note as to the voting was 
part of the declaration. Therefore, though 
not without considerable hesitation, I 
agree that these two decisions should be 
followed. 

D. Appeal dismissed. 

(8) (1902) 2 Ch. 498; 71 L J Oh. 883; 87 LT 437; 50 
W R572; 9. Manson 414: 18 T L R 640. 
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(9) 1915 O 243 Scott, 
(10) (1902) 43 S J 686. 


PRIVY COUNCIL 
Appeal from the Oudh Chief Court 
January 24, 1938 
Lorp MAOMILLAN, Lorp ROOHE AND 
h SIR GgorGE RANKIN, 

Thakur GAYA BAKHSH SINGH sIıNos 
DECEASED (Now REPRESENTED BY Rani SURAJ 
KUNWAR AND ANOTSER) AND ANOTHER 
— APPELLANTS 
DEO SINGH (MINOR) AND OTHERS — 

| RESPONDENTS 

Oudh Estates Act (I of 1869), ss. 3,2, 10, 22, 14— 
Sanad granted before Act — Whether operates as 
creatures of —“Heir” and “legatee” whether restricted 
to. immediate heirs and legatees—First successor tak- 
ing by bequest, whether “heir’—Name of deceased per- 
son entered in List No. 1—Hffect—S. 14, scope and ap- 
plicability — Bequest within retrospective words of 
$. 14 to person who would have succeeded according 
to provisions of Act—-Consequences of s 14, if follow 
—COrown Grants Act (XV of 1895), if abrogates Oudh 
Estates Act (I of 1869). 

After the Oudh Estates Act (I of 1869) the 
sanads granted to a taluqdar before the Act operate 
under s. 3 as the creatures of the Act and the Act 
itself confers the title. Hurpershad v. Sheo Dayal 
(D, referred to, 

“Beir” isa person who succeeds by descent to an 
estate of inheritance. It is nomen collectivum and 
extends to all heirs; and under heirs, the heirs of 


896 


heirs are comprehended ix infinitum”. The words 
‘heir’ and ‘legatee’ used in the Act I of 1869 with 
reference to a talugdar or grantee.. .......are not 
restricted to the immediate heirs and legatees of 
talugdar, grantee. or person Itis a noticeable and 
intentional feature of the Act thatitdoes not apply 
the word “talugdar” to anyone save the individual 
mentioned in list No. 1 (ef. ss. 2 and 10). The result is 
that any subsequent holder is referred toin the Act 
as an “heir or legatee". 

Independently of the general considerations it is 
prima facie unreasonable that in a case in which the 
name of a deceased owner was entered in the lists, the 
first successor after the passing of the Act should 
not be regarded as his heir in spite of the fact that 
he takes by inheritance and uot by transfer or be- 
quest, The opposite view would do unnecessary 
violence to the Act in the interest ofa literal con- 
struction, 

The word “heir” cannot be restricted to those who 
inherit under s. 22 : itis used in s. 23 and applies to 
every estate whose owner was entered in list No. 1 
whatever the rule of succession. The limitations 
prescribed by the lists...... os.. 
succession so far as they go as the provisions of as. 22 
and 23 of the Act of 1869. Achche Mirza v. Ahmad 
Shah 2), approved. 

Entries in list No.1 of dead men’s names are or not 
uncommon. His death before the Act was passed into 
law makes no difference in his status or in his rights. 
Thakur Sheo Singh v. Rani Raghubans Kunwar (3), 
Murtaza Husain Khan v. Mahomed Yasin Ali Khan 
(4) and Mohammad Abdussamad v. Kurban Hussain 
(5), referred to. 

In the case of a bequest which is within the re- 
trospective words with whichs. 14 opensand which 
was made by a talugdar to a person who would have 
succeeded according to the provisions of the Act 
hadthey been in force at the time when the succes- 
sion opened, the consequence attached by the section 
is thatsuch person “shall have the same rights and 
powers in regard tothe property .........,..and shall 
hold the same subject tothe same conditions and to 
the same rules of succession” as the testator. This 
provision was intended to indicate how the Act was 
to take effect upon such property and not to perpetuate 
a system of succession under the. bare terms of the 
original sanad and outside the main provisions of the 
Act. This isa question of the intention to be collected 
from the language used, The section is expressly 
dealing with a case in which the talugdar has parted 
with his interest or part thereof prior to the Act, 
Whatever defects may be imputed to the draftsman- 
ship of the Act and whatever their consequences, it is 
difficult to suggest that the statute designedly provid- 
ed that estates should in some cases within s. 14 run 
for all time on the bare general principle provided 
by a sanad, and that the reference to “rights and 
powers”,“‘conditions” and “rules of succession” should, 
in these cases, import none of the elaborate provisions 
ofthe Act. No doubt some saving of vested rights 
may be implied in retrospective legislation, but 
subject to that the section operates retrospectively as 
well as prospectively in order to achieve the same 

result for all estates of the same class. It operates 
alike whether the transferee is an heir-apparent, 
another talugdar or a younger son. In giving the 
other talugdar the same rights as the transferor, the 
Act may, have been unhappy, since the taiugas 
might not be subject to the same rules of succession. 
But tLe purpose of the section was to make the 
acquisition descend with the old estate, Likewise, 
the inclusion within the section of persons who would 
have succeeded under the Act, is intended to pre- 
serve in such cases the same character to the estate 
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as it would have continued to bear if the succession 
had been ab intestato. If a transfer or bequest is 
made to a person in the prescribed line ofsuccession, 
there is reason for placing the transferee or legatee 
inthe same position with regard to succession to the’ 
estate as the transferor or testator; but if the pres- 
cribed line of succession is broken by a transfer or 
bequest of the entailed estate toa person outside the 
prescribed line, it seems not unreasonable that the 
fetter of the entail, such as it is, should no longer 
apply to the estate. Thakurain Balraj Kunwar vy 
Raid agatpal Singh (6), referred to. f 
In 1859 at the Second Summary Settlement, the 
estates in question were settled with M. In accord- 
ance with requests made to talugdars by Government 
that they should make wills specifying the names of 
their heirs in cases where there was no practice of 
gaddinashini by custom or sanad, M on March 5,° 
1860, executed a document called an tkrarnama 
stating: “1 therefore desire and apply timb after my 
death my estate sould remain intact and impartible 
in my family in the name of my eldest son # accord- 
ing to the custom of raj gaddi and the younger 
brothers shall be entitled to receive maintenance 
from the holder of the gaddi.” In compliance with 
these wishes, the sanad granted to him ina common 
form on November 24, 1862, conferred “the full pro- 
prietary right, title and possession” on him and his 
heirs for ever subject to conditions as to payment of- 
Tevenue and the observance of certain rules of good 
behaviour towards Government. It provided also:— 
“It iganother condition of this grant that in the event 
of your dying intestate or of any of your successors 
dying intestate the estate shall descend to thenearest . 
male heir, according to the rule of primogeniture,. 
but you and all your successors shall have full 
power toalienate the estate either in wholeor in 
part by sale, mortgage, gift, bequest or adoption to 
whomsoever you please.” M died in 1863 and was 
succeeded by his eldest son R. In 1869 when Act I 
(the Oudh Estates Act) was passed, in the lists pre- 
pared under s. 8 thereof, the estates in question: 
wereentered in list Nos. Land the name of M (though; 
dead) was entered in lists Nos.1, 2 and 5, In 1889- 
R died without male issue and was succeeded’ by his: 
brother. On his death without issue on October 23,: 
1906, he was succeéded by his widow. ie Oe 
Held, that the: effect of s.-14 was not to stereotype: 
this estate as one which could never attract the 
course of succession prescribed by the Act, but on the 
contrary to put R, though a devisee, under the’ 
operation-of the Act as the holder of an estate within 
lists Nos,1,2 and 5, Whether or not s. 22 applied tp 
his cage of its own force, it is applied by s. 14. On this, 
view the widow was in 1906 the rightful successor to 
her husband under cl. (7) of s. 22. The Crown Grants 
Act of 1595 did not abrogate the Act of 1869 and had 
no bearing on the matter. [p. 627, col. 2.] Ag 


Messrs. J. P. Eddy, K.C. and T. B. W.. 
Ramsay, for the Appellants. 

Messrs. A. M. Dunne, K. C., W. Wallach, 
and M. H. Kidwai, for the Respondents. 


Sir George Rankin.—This appeal was 
brought by Thakur Gaya Bakhsh Singh 
who will be referred to herein as “the 
appellant,” though he assigned part of. 
his interest to appellant No. 2 and has 
died since the appeal was brought. He 
was the first’ defendant to a suit filed on 
February 16, 1931, in the Ohief Oourt 
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of Oudh in its original jurisdiction by 
the first responder.t Deo Singh, a minor 
(herein called “the respondent”). The 
plaint claimed a number of properties and 
impleaded four defendants, but tbis appeal 
relates only to three estatesaand the first 
defendant is the only party disputing this 
claim beforethe Board. These estates are 
taluqdari estates in Oudh, and may be 
considered as one taluga : the main estate 
goes by the name cof Bharawan and is situat- 
edin the district of Hardoi : included in it 
are two smaller estates called Basantpur 
and Marhapur in the districts of Lucknow 
and Unao. The respondents claim was 
that-he had become entitled to these estates 
upon the death on December 12, 1930, of 
a lady called Rani Deo Kuar*. 


The facts out of which his claim arises 


are not in dispute. In 1859 at the Second 
Summary Settlement the estates in ques- 
tion were settled with Raja Mardan Singh. 
In’ accordance with requests made to taluq- 
dars by Government that they should make 
wills specifying the names of their heirs 


in cases where there was no practice of’ 


gaddinashini by custom or sanad, Raja 
Mardan on March 5, 1860, executed a 


document called on ikrarnama, stating :— 

“I, therefore desire and apply that after my cole 
my estate should remain intact and impartible in 
my family in the name of my eldest son Raja Randhir 
Singh according to the custom of raj gaddi and the 
younger brothers shall be entitled to receive main- 
tenance from the holder of the gaddi.” h 

the 


In compliance with these wishes, 


sandd granted to himin acommon form `~ 


e 


(cf. Sykes’ Compendium, p. 886) on 
November 24, 1862, conferred. “the full 
proprietary right, title and possession” on 
him and his heirs for ever subject to 
conditions as to payment of revenue 
and the observance of certain rules of 
good behaviour towards Government. 
provided also :— 

“It is another condition of this grantthat in the 
event of your dying intestate or of any of your 
successors dying intestate, the estate shall descend 
to the nearest male heir, according to the rule of 
oy Sele but you and all your successors shall 

ave full power to alienate the estate either in whole 
or in part by sale, mortgage, gift, bequest or adoption 
to whomsoever you please,” 

Raja Mardan Singh died in 1863 and 
was succeeded by his eldest son Raja 
Randhir Singh. The terms of the sanad 
‘were sufficient of themselves to vest the 
estate in Randhir on the death of his 
father, but the law applicable at that time 
to Hindus in Oudh imposed no formal 
requirements as to wills and it is the 
casé both of appellant: and respondent 

*See Pedigrees p. 631 Infra. [Ed] 
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that Randhir could also claim to have 
succeeded under the ikrarnama as a will. 
In 1869 when Act I (the Oudh Mstates 
Act) was passed, in the lists prepared 
under s. 8 thereof, 
in list No. 1 
and the name of Raja Mardan Singh 
(though dead) was entered in lists Nos. |, 
2 and 5. In 1889 Randhir died without 
male issue and was succeeded by his 


brother Raja Madho Singh. On the death - 


of Madho without issue on October 23, 
1906, he was succeeded by his widow Rani 
Deo "Kuar. It is upon her death in 1930 
that the respondent claims to have become 
entitled to the estate. In 1906 the respon- 
dent's father Mahipal Singh was alive, 
but he predeceased Rani Deo Kuar. 
pedigree incorporated herewith shows tke 
respondent's descent from Ragunath Singh, 
brother of Raja Mardan Singh and that 


the three estates now. 


‘I'he -- 


he is in the senior male line is not now - 


contested. 


The objection taken by the appellant to ~ 
the respondent's right to inherit the talqua is. 


that in 1906, on the death of Madho, the per- - 
son entitled to succeed him was the respon- ` 


dent’s father Mahipal 


Madho’s widow Deo Kuar. If this be so, 


Singh and not: 


the appellant contends that whatever ar ticle: ` 


of the Limitation Act (be it. Arts. 140, 142, 


144 or 120) applied to the case, the respon- = 
‘dent: is out of time and his title has come ` 


‘toan end under s. 28 of the Act. 
‘inference has not been accepted by the 


appeal. 


‘something may depend on whether Rani 
“Deo Kuar is 


lifetime only’ within the meaning ‘of s. 22, 


cl. 7 of Act I of 1869. In any View it raises: * 
difficult and important questions of law ` 


which have not been argued before the 
Beard. Their Lordships do not 
without intending to suggest that the 
views taken in the 
wrong they refrain from discussing the 
matter. 


The right of Madho's widow to succeed © 
the : 


him in 1906 depends upon 
proposition ihat on his death s. 22 of 
Act 1 of 1869 as it then stood applied to 
the case. 


The relevant parts of the section are as 
follows :— 

“99, If any Taluqdar or Grantee whoge name 
shall be inserted in the second, third, or fifth of the 


This £ 


Chief Court either at first instance or on © 
Upon the merits of the inference | 


e regarded as having as- 
serted and been permitted to enjoy’ a. 
Hindu woman’s estate or an estate “for her 


find it : 
necessary to pronounce upon them and - 


Ohief Court were . 
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liste mentioned in section eight, or his heir or 
legatee, shall dis intestate as to his estate, such estate 
shall descend as follows, viz. :— 

(1) To the eldest son of such Talugdar or Grantee, 
heir or legatee, and his male lineal descendants, 
bubject to the same conditions and in the same 
manner as the estate was held by the deceased ; 

(2) Or if such eldest son of such Talugdar or 
Grantee, heir or legatee, shall have died in his life- 

“time, leaving male lineal descendants, then to the 
eldest and every other son of such eldest son 
successively, according to their respective seniorities, 
and their respective male lineal descendants, subject 
as aforesaid ; 

(7) Or in default of any such brother, then to the 
widow of the deceased Taiugdar or Grantee, heir or 
legatee ; or, if there be more widows than one, to the 
widow first married to such Talugdar or Grantee, 
heir or legatee, for her life-time only.” 

For the appellant it is contended that 
succession to the estate at that time was 
governed by the sanad of 1862 but not 
by. the section. This argument proceeds 
upon the fact that the “talugdar” or person 
whose name was entered in list No. 1 under 
8. 8 was Mardan Singh, though he had died 
in 1863, and upon the view that Randhir, 
who then succeeded, did not inherit the 
estate ‘‘under the special provisions of this 
Act” of 1869 so as to satisfy the definition 
of “heir” given as follows in s. 2 
thereof :— 

“Section 2.— In this Act unless there be something 
repugnant in the subject or context"— 

“ ‘Heir’ means a person who inherits property 
otherwise than as a widow under the special provi- 
sions of this Act: and ‘legates’ means a person 
to whom property is bequeathed under the same 
provisions.” , 

Randhir not being an “heir” it is said 
for the appellant that the Act, or at least 
8. 22 thereof, never applied to regulate 
the succession to this estate; that the 
death of Randhir was not the death of 
an “heir”; that Madho did not succeed 
under s. 22 but under the sanad, that 
he, too, was not an “heir” and that on 
his death cl. 7 of the section was not avail- 
able to his widow. 


The respondent disputes this reason- 
ing and further contends that Ran- 
dhir may be regarded as having succeeded 
under his father’s will, and that this 
attracted the operation of s. 14 of the 
Act. In 1906 5.14 stood as follows:— 

“If any talugqdar or grantee shall heretofore have 
transferred or bequeathed, or if any talugdar or 
grantee, or his heir or legatee, shall hereafter 
transfer or bequeath, the whole or any portion of 
his estate to another talugdar or grantee, or to 
such a younger son as is referred to in s. 13, 
cl. (2), or to a person who would have succeeded 
according to the provisions of this Act to the estate 
or toa portion thereof ifthe transferor or testator 
had died without having made the transfer and 
intestate, the transferee or legates and his heirs 
and'legatees shall have the same rights and powers 
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in regard to the property to which he or they may 
have become entitled under or by virtus of such 
transfer or bequest, and shall hold thesame subject 
to’ the same conditions and to the same rules of 
succession as the transferor or testator,” 

On the respondent's view this section puts 
Randhir in thesame position as his father 
would have held had he lived to hold 
under the Act. The appellant maintains 
that the utmost effect of the section in this 
case is to put Randhir in the position of 
holding on the same terms ag those upon 
which his father in fact held, viz., upon 
the terms of thesanad. 

The trial Judge was of opinion that s. 22 
did not govern the succession to Madho. 
The Appellate Bench of the Obief Court 
held that it did. They proceeded upon 
two grounds: first, that Madho was an 


“heir” of Mardan within the meaning of 


s. 22: secondly thats. 22 was applied to 
the case bys. 14. Their Lordships will 
examine both of these grounds. 

If Randhir be regarded as having suc- 
ceeded his father in 1863 by inheritance in 
accordance with the terms of the sanad, 
he cannot be said tohave inherited under 
the special provisions of the Act of 1869. 
Jt is only the date, however, which excludes 
him, after the Act the sanads operated 
under s. 3 asthe creatures of the Act and 
the Act itself conferred the title [Hurpur- 
shad v. Sheo Dayal (1)). The Appellate Bench 
were of opinion that the same difficulty did 
not apply to Madho, and that as “heir” 
did not necessarily mean the, immediate 
heir, Madho’s death was the death: of an 
“heir of a taluqdar” within the: language 
of s. 22:. The question would still remain: 
did Madho inherit under the special pro- 
visions of the Act? 

It was a noticeable;and intentional 
feature of the Act that it did not apply the 
word “taluqdar’ to any one save the indi- 
vidual mentioned in list No. 1 (cf. ss. 2 
and 10). The result is thatany subsequent 
holder is referred to in the Act as an “heir 
or legatee.” If ss. 7, 11, 13816, 18-20, 30 
and 3], be considered, in hardly any case 
is it reasonable to think that the powers 
therein specified were intended to apply 
only to an immediate taker from the taluq- 
dar and to no other successor. Apart 
from this consideration the phrasein s. 7 
“any heir or legatee of a talugdar’; in 
s. 1) “every heir and legatee of a taluq- 
dar"; in s. 13 “no heir or legatee of a 
taluqdar’; in s. 14 “the transferee or legatee 
and his heirs and legatees’"—these can only 

(1) 3 LA 259 at p 270; 3 Sar. 611; 3 Suther 309; 26 W 
RPC 55 (P O, 
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with some difficulty be confined to im- 
mediate takers from the person mentioned 
in list No. 1. The general language of 
certain sections “subject to the same con- 
ditions and to the same rales of succes- 
sion” (s. 14) or “subject to the same con- 
ditions and inthe same manner as the 
estate was held by the deceased" (s. 22) 
might in some cases re-apply other sections 
on the footing that the latter of their own 
force applied only to immediate takers. 
But it is doubtful whether formalities re- 
quired by the Act for transfer or bequest 
are included by the word “conditions” 
which may more safely be interpreted with 
reference tothe stipulations of the sanad. 
In any view their Lordships are satisfied 
that the draftsman did not rely upon the 
word “conditions” in ss.14 and 22 for the 
purpose of applying the other sections 
above-mentioned to the successors of imme- 
diate takers from the taluqdar. They agree 
with the Chief Court that an examination 
of the Act before its amendment by United 
Provinces Act III of 1910 shows that the 
following explanation—added by the 
amending Act—serves only to make plain 
what isimplicit in the true construction 
ofthe Actas it originally stood:— 

“Ezplanation.—The words ‘heir’ and ‘legatee’ used 
with reference to a talugdar or grantee.........are 
not restricted to the immediate heirs and legatees 
of such talugdar, grantee or person,” 

This explanation is very simply express- 
ed and almost disguises the fact that “heir 
and legatee“ is a phrase used very loosely if 
it be intended to cover not only the heir of an 
heir but the heir of a legatee, the legatee of 
an heir and the legatee of a legatee. But 
there is no great difficulty as to the word 
“heir” taken by itself. “Heir” is defined 
in Wharton's Law Lexicon as “a parson who 
succeeds by descent to an estate of inherit- 
ance. Itis nomen collectivum and extends 
to all heirs; and under heirs, the heirs of 
heirs are comprehended in infinitum.” 


Their Lordships are so far in agreement 
with the Appellate Bench of the Chief 
Court as to consider that Madho should 
be regarded as an “heir” provided that he 
inherited under the special provisions of 
the Act. Independeatly of the general 
considerations already mentioned, it is 
prima facie unreasonable that in a case in 
which the name of a deceased owner was 
entered in the lists the first successor 
after the passing of the Act should not 
be regarded as his heir in spite of the fact 
that he took byinheritance and not by 
transfer or bequest. The opposite view 
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would do unnecessary violence to the Ast 
in the interest of a literal construction, 
But it is necessary to see whether Madho 
inherited under the special provisions of 
the Act. If Randhir was not an “heir” 
then it may be said with force or at least 
with logicthat on his death the succession 
was not within s. 22. This objection the 
Chief Court do not seem to have anticipated, 
but their Lordships will assume—without 
so deciding—that Madho did not inherit 
under the section. Still, the question 
is not whether he sueceeded under 
that section but whether he “inherited 
property...ander the special provisions 
of this Act.” The word “heir” cannot be 
restricted tothose who inherit under s. 22: 
itis usedin s. 23 and applies to every 
estate whose owner was entered in list No. 1 
whatever the rule of succession. Their 
Lordships think there is great force in the 
observation made in the Chief Court in 
the case of Achche Mirza v. Ahmad Shah 
(2), that “the limitations prescribed by 
the lists...are asmuch rulesof succussion 
so far as they goas the provisions of ss. 22 
and 23 of the Act of 1869. The Act by s. 3, 
conferred an independent title to these 
estates—permanent, gheritable and trans- 
ferable. By the entry in lists Nos. 1, 2 
and 5, the estates were made taluqdari 
estates, it was definitely declared that suc- 
cession to them should thereafter be regu- 
lated by primogeniture, and that the cus- 
tom of the family before the Act had 
been that they devolved upon a single heir. 
They had come under the protection of the 
restrictions imposed as to transfer by ss. 13, 
16, 17, 18 and 20. | 
On the appellant's view that s. 22, did 
not apply at all, the provisions of the sanad 
as to succession were re-affirmed by s. 3 of 
the Act and reinforced by s. 10. Had 
Madho's title been challenged by someone 
claiming to share with him under their 
personal law, the Act would have stood 
before the sanad in Madho’s lines of de- 
fence. As regards successions after 1869 
to oppose the sanad to the Act, may be 
a false antithesis. Madho succeeded by 
virtue of provisions of the Act which pres- 
cribed a course of succession unknown to 
the general Hindu Law, and was an heir 
of a talugdar within the meaning of the 
ct. - 
a Lordships for these reasons do not 
feel constrained to hold that the estates in 
the present case could never come under 
(2) 1 Luck 529; 97 Ind. Qas. 922; 30 W N 693; A 
I R1926 Ouuh 594. 
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s. 22 of the Act. That Randhir succeeded 
before 1869 is only another way of saying 
| that the name entered in list No.1 was the 
name of a dead man. “It is a matter of 
familiar knowledge that such entries of 
dead men's names were not uncommon” [per 
Sir Arthur Wilson in Thakur Sheo Singh v. 
Rani Raghubans Kunwar {3)]. In that case 
it was held that to the Mabewa estate the 
Act never applied : before 1859 there had 
been two devolutions and a change of 
sanad since the time of the taluqdar. The 
appellant's - argument, however, would frus- 
irate the main-intention of the Act in every 
case in which list No.1 contained a dead 
man’s name. This conclusion has never 
been accepted by the Board. In Murtaza 
Husain Khan v. Mahomed Yasin Ali Khan 
(4), the Court of first instance had held 
that Jamshed Ali's name was wrongly en- 
tered in the lists and that in consequence 
the statue did not apply tothe taluga. This 
view was firmly negatived by the Board 
and Mr. Ameer Ali observed that “his 
death before the Act was passed into law 
makes no difference in his status or in bis 
tights.” Lord Lindley in Mohammad Abdus- 
samad v. Kurban Husain (5), put the mat- 
ter with clearness and accuracy as follows : 

“Entries. of the names of deceased persons in the 
lists mentioned in s. £, do notappear to have been con- 
templated by the Act but such entries have no 
doubt been made and they are practically harmless 
if the names were already in former lists made 
under the Orders in Council, or if the entries do not 
alter the previously acquired rights of anyone.” 

It is not, however, right that the decision 
in the present case should be rested solely 
upon the foregoing considerations. If 
Randhir succeeded under his father’s will, 
it is more correct to regard him as a lega- 
tee than to found upon the right which 
he had to succeed in the absence of a tes- 
tamentary disposition. Ifhe be treated as 
legatee then s. 14 of the Act governs his 
position. Their Lordships are in full 
agreement with the reasoning and the con- 
clusion of the Appellate Bench upon the 
effect of s. 14. In the case of a bequest 
which is within tke retrospective words 
with waich s. 14 opens, and which was 
made bya talugdar toa person who would 
pave succeeded according to the provisions 


(3) 821 A 203 at p 209; 27 A 634; 80 C317: 
OLS 194;90 W N 1009; 15 M LJ 359; 8Sar, ist 


(PO. 

(4) 43 I A 269 at p 280; 36 Ind. Cas, 299; 
362; 14 AL J 1083; 18 Bom. L R 884; 31 ws don 
33 A 552; (1916) 2M W N 555; 250 LJ1;190 
290; IP L W.122;21C W N 470;40LI8:4L 
538; A I R 1916 P C 89 (P ©), 

(5) 311 A 30at p37; 26 A119; 70 C254: 80W 


0 
w 
N 
201; 8 Sar. 593; 6 Bom. L R 238 (P C) 
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of the Act fse. had they been in force at 
the time when the succession opened (per 
Lord Macnaghten in Thakurain Balraj 
Kunwar v. Rai Jagatpal Singh (6))], the con- 
sequence attached by the section is that 
such person “shall have the same rights 
and powers in regard to the property... 
and shall hold the same subject to the 
same conditions and to the same rules of 
succession" as the testator. In their Lord- 
ships’ opinion this provision was intended 
to indicate how the Act was to take effect 
uponsuch property and not to perpetuate 
a system of succession under the bare 
terms of the original sanad and outside 
This is a 
question of the intention to be collected 
frorn the language used. The section is 
expressly dealing with a case in which 
the talugdar has parted with his interest 
or part thereof prior to the Act. Whatever 
defects may be imputed to the draftsman- 
ship of the Act and whatever their conse- 
quences, itis difficult to suggest that the 
statute designedly provided that estates 
should, in some cases, within s.1!, run for 
all time on the bare general principle pro- 
vided by a sanad, and thatthe reference 
to “rights and powers,” “conditions” and 
“rules of successicn” should in these cases 
import none of the elaborate provisions of 
the Act. No doubt some saving of vested 
rights may be implied in retrospective 
legislation, but subject to that the section 
operates retrospective as wellas prospec- 
tively in orderto achieve the same result 
for all estates of the same class. It ope- 
rates alike whether the transferee is 
an heir-apparent, another talugdar or a 
younger son. In giving the other talugqdar 
the same rights as the transferor, the Act 
may have been unhappy, since the taluqs 
might not be subject tothe samerules of 
succession. But the purpose of the section 
was to make the acquisition descend with 
the old estate. Likewise, the inclusion 
within the section of persons who would 
have succeeded under the Act, is intended 
to preserve in such cases the same charac- 
ter to the estate as it would have continu- 
edto bear if the succession had ebeen ab 
intestato. As explained by Lord Macna- 
ghten in Thakurain Balraj Kunwar v. 
Rai Jaqatpal Singh (6), supra at 142* :— 
“Tf a transfer or bequest is made to a person in 


the prescribed line of succession, there is reason 
for placing the transferee or legatee in the same 


(6) 31 I A 132 at p 142; 26 A 393; 7 O O 248;8O W N 
gy Bom. L R 516; 8 Sar. 639; 1 A L J 384 
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‘position with regard to succession to the estate as 
the tranaferor or testator; but if the prescribed 
line of succession is broken by a transfer or be- 
quest of the entailed estate to a person outside the 
prescribed line, it seems not unreasonable that the 
fetter of the entail, such as it is, should no longer 
apply to the estate.” 

In their Lordships’ view the effect of 
8. 14, was not to stereotype this estate as 
one which could never attract the course 
of succession prescribed by the Act, but 
on the contrary to put Randhir, though a 
devisee, ander the operation of the Act as 
the holder of an estate within lists Nos. 1, 
2 and 5. Whether or nots. 22, applies to 
ie Pig as its own force, it is applied by 
Blg, 
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On this view Rani Deo Kusr was in 
1906 the rightful successor to her husband 
under cl. (7) of s. 22. The Orown Grants 
Act of 1895 does not abrogate the Act of 
1869 and has no bearing on the matter. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed with costs. 


D. Appeal dismissed. 
Solicitors for the Appellants :—Mesers. 
Nehra & Co. 
Solicitors for the Respondents:— Messrs. 
Hy. S. L. Polak & Co. 


(Pedigree relates to the above Privy Council case.) 
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_ February 1, 1938 

f ; Yorxn, J. 

Messrs. SAGARMAL HANOMAN 

PRASAD, taroves SAGARMAL— 
APPELLANT 

Ke versus 

ABDUL RAHMAN AND ANOTHER— 

s __. RESPONDENTS 

| Provincial Insolvency Act (V of 1920), 

- ~ —CGreditors’ application. for substitution 


ss. 16, 75 (3) 
dismissed 


| | 
Sri Parkash Man Singh. 
Singh ; 


| 
Durga Bux Singh 
|| 





Shiama Kumal: Singh. 


. 





Appeal admitted—Whether tantamount to leave under 
s. 15 (3)—Petitioning creditor representing whole body 
of creditors coming to arrangement with debtor and 
withdrawing application for adjudication—Another 
creditor applying for substitution—Application, if 
should be granted—Fact thathe could bring fresh 
application, whether material. 

The admission of an appeal against the rejection 
of an application ofthe creditor for substitution 
under s. 16, Provincial Insolvency Act, is tanta- 
mount to the grant of leave contemplated by s. 75 
{3), ofthe Act. The absence of application for 
leave isno bar; the only real question in such a 
case being whether there is a substantial point 
for consideration. 
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Where a petitioning creditor, who is a representa- 
tive of the whole body of creditors, comes to an 
arrangement with the debtor and seeks not to pro- 
secute his application for adjudication of the debtor 
as insolvent any further, it cannot possibly be said 
that he is still proceeding with due diligence. On the 
contrary there seems to bea failure to proceed with 
due diligence in the highest degree and in the or- 
dinary way, itis a case where an order of sub- 
stitution under s,16, should be made. If the credi- 
tor seeking substitution is left to file a fresh ap- 
plication for the adjudication of the debtors, he 
will be met with every plea available tothem, and 
the ultimate result of that litigation cannot be fore- 
seen at this stage. 


C. M. A. against the order of the District 
Judge, Fyzabad, dated May 20, 1936. 

Mr. H. D. Chandra, for the Appellant. 

Mr. M. Naimullah, for the Respondents. 

Judgment.— Messrs. Sagarmal Hanoman 
Prasad through Sagarmal appeals from an 
order of the District Judge of Fyzabad 
in an insolvency case refusing to make 
an order of substitution under s. 16 of the 
Provincial Insolvency Act. 

The appeal arises out of the following 
facts :— 

On August 10, 1935, one of the two 
respondents Abdul Rahman executed a 
deed of gift of the whole of his estate in 
favour of his wife. On August 13, 1935, 
the other respondent Tabarak Ullah similar- 
ly executed a deed of gift of the whole of 
his estate in favour of his wife. On 
November 9, 1935, Damodar Dass made 
an application for the adjudication of these 
two persons as insolvents, alleging as acts 
of insolvency these two transfers. The 
present appellant was included in the 
array of creditors in these proceedings in 
respect of a debt amounting to Rs. 800, the 
date of which was October 14, 1935, sub- 
sequent, of course, to the transfers made 
by the debtors, but prior to the date of 
the application. On January 16, 1936, the 
present appellant, coming to know that 
there was a probability of the proceedings 
being dropped by Damodar Dass because 
of a settlement between him and the 
debtors, put in an application under s. 16 
of tte Act for substitution of his name 
as petitioning creditor. On the fcllowing 
day a compromise was put in whereby 
Damodar Dass withdrew his applicaticn 
or sought to withraw it alleging that a 
settlement had been arrived at between him 
and the debtors. 

The learned District Judge permitted 
Damodar Dass to withdraw his application, 
_and rejected the application of Sagarmal 
to be substituted for Damodar Dass for 
reasons which are given by him in his 
judgment. He says that the principal acts 


SAGARMAL HANOMAN PRASAD v. ABDUL RAHMAN (OUDH) 


17310 


of insolvency alleged by Damodar Dass 
could not be acts of insolvency which 
might be relied upon by Sagarmal as they 
were of dates previous to even Sagarmal’s 
own debt. He went on to say that the 
general ground of debtors concealing them- 
selves would be available to Sagarmal, 
and Sagarmal might make afresh applica- 
tion against the debtors to get them adjudg- 
ed as insolvents. It is against this order 
rejecting the application for substitution 
that the present appeal has been filed. 

A preliminary objection is raised on 
behalf of the respondents-debtors that the 
appeal as framed is incompetent, because 
no leave has been taken under 
sub-s. (3) ofs. 75 of the Act either from 
the District Court or from this Court. It 
is pointed out that Sagarmal has never 
applied for permission to either Court and 
has oot even mentioned the matter of per- 
mission in his grounds of appeal to this 
Court. It is further urged that permission 
should not be given because s. 16 only 
gives a discretion, and in the present 
case that discretion has been exercised in 
a judicial manner. The discretion further, 
it is said, did not deprive the creditor of 
the right to file a fresh application against 
the debtors and there would be no ques- 
tion of any bar of limitation in view of 
the new s.78of the Act. On behalf of the 
appellant it is urged that the most modern 
view on this subject is that the admission 
of an appeal is tantamount to the grant 
of leave contemplated by s. 75 (3), and I 
need hardly refer to the rulings which have 
been quoted as they are all mentioned in 
Ghosh’s Commentary on the Provincial 
Insolvency Act, (#th edition, 1933, page 591). 
It ig obvious from what is said in the 
rulings, much of which has been reproduced 
in the Commentary, that the absence of 
application for leave is no bar aud that 
the only real question in such a case is 
whether there isa substantial point for 
consideration. In the present case both 
considerations are present. First the appeal 
has already been admitted by a learned 
Judge of this Court, and secondly, there is 
clearly a substantial point for considera- 
tion. I find no force, therefore, in fhe pre- 
liminary objection. | 

Coming now to the merits of the appeal, 
the question is first whether the present 
circumstances do or do not induce the 
application ofs. 16, and secondly, whether 
in the present case the lower Court had 
made a proper exercise of the judicial dis- 
cretion given toit by that section. Learned 
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Counsel for the respondents contends that 
this is not a case in which it can be said 
that the petitioner is- not proceeding with 
due diligence on his petition. It seems 
to meon the contrary that there can be 
no stronger case than the present one, 
and that where a petitioning creditor, who 
is a representative of the whole body of 
creditors, comes to an arrangement with 
the debtor and seeks not to prosecute his 
application any further, it cannot possibly 
be said that he is still proceeding with 
due diligence. On the contrary there seems 
to be a failure to preceed with due diligence 
in the highest degree. I am, therefore, 
clearly of opinion that s. 16 does apply in 
such a case, and that in the ordinary way 
-it is a case where an order of substitution 
should be made. 

The second consideration here is that 
there is an allegation of fraud. It may or 
may notturn out to be well-founded, but 
prima facie it dces look as if there was 
something not entirely above board about 
the proceedings of the debtors in the present 
case. It is not clear how after the transfers 
by the debtors of the whole of their estate 
to their wives, they could have been in 
a position to make an arrangement for 
payments to the petitioning creditors. The 
main point urged on behalf of the res- 
pondents that in viewof s. 78, the appel- 
lant will not be in any way injured by the 
order cf the learned District Judge, it 
being contended that no question of limita- 
tion can possibly arise. It is very easy to 
say that at this stage, but there can be 
no doubt that if the appellant is left to 
file a fresh application for the adjudication 
of the respondents, he will be met with 
every plea available to them, and the 
ultimate result of that litigation cannot 
be foreseen at this stage. It seems to me, 
therefore,.that it isa case where the law 
provides for substitution and the conditions 
precedent are clearly present. The Dis- 
trict Judge would have made a more 
proper use of his discretion, had he ordered 
substitution under the provisions of s. 16 
of the Act. 

On this view of the case I allow this 
appeal, set aside the order of the learned 
District Judge and direct him tosubstitute 
‘the appellant for the petitioning creditor, 
Damodar Dass, and to proceed with the 
application according to law. The appel- 
lant will get his costs of this appeal. 

D. Appeal allowed. 
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PATNA HIGH COURT 
Miscellaneous J ae Oase No. 
an 
Application in First Appeal No. 73 of 1936 
November 20, 1937 


JAMES, J. 
SINGHESHWAR PRASAD MAHTON 
AND OTHERS—PRTITIONERS 
versus 
SAKHI OHAND AND ofaeRs—Opposite 


of 1937 


ARTY 

Civil Procedure Code (Act V of 1908), O. XLI, 
T. 19—Appeal dismissed for non-payment of printing 
costs — Application for restoration — Nature of— 
Stamps necessary — Court Fees Act (VII of 1870), 
Sch. I, Arts. 4, 5. 

An application for restoration of an appeal which 
is dismissed for non-payment of printing costs should 
be treated as an application for review and not as 
one under O. XLI, r. 19, Civil Procedure Code, and 
should require to be stamped under Arts. 4 and 5 of 
Sch. I, Court Fees Act. Fatimunnissa v. Deoki 
Pershad (1) and Anant Potdar v. Mangal Potdar (2), 
followed. 

[Case-law reviewed.] 

Reference made by the Taxing Officer 
in his order, dated September 25, 1937. 

Mr. K.N. Varma, for Mr. K.N. Lal and 
Mr. L. K. Chowdhury, for the Petitioners. 

The Government Pleader, for the Opposite 
Party. 

Order.—This is a reference by the 
Taxing Officer on the question of whether 
an application for restoration of an ap- 
peal dismissed for non-payment of printing 
costs should be treated as an application 
under O. XLI,r. 19, or as an application for 
review. In this High Court, following 
the decision of the Full Bench in Fatimun- 
nissa Vv. Deoki Pershad (1) such applica- 
tions have been treated as applications for 
review. The learned Taxing Officer, quot- 
ing the decision of this Court in Anant 
Potdar v. Mangal Potdar (2), has remarked 
that in this High Court there has been 
conflict of decisions. It is true that the 
learned Judges observed that in certain 
cases the view had been taken that the 
appeal could be restored by an application 
under O. XLI, r. 19, read with s. 151, Civil 
Procedure Code; but on examining the re- 
cords of those cases, I find that there is 
actu:lly no conflict cf authority. In 
Rev.ev No. 35 of 1923 (Niro Kuer v. 
Govind Prasad Singh) the application was 
stau.ped as an application for review; the 
Division Bench deciding it casually remark- 
ed that the Court had power to restore the 
appeal under O. XLI, r. 19, read with s. 151, 
Civil Procedure Code; but the appeal was 

(1) 24C 350; 10 W N 21. 

(2) 4 Pat. 704; 91 Ind. Cas. 483; A IR 1926 Pat. 27; 
7TPLT 291. 
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not restored in that way but on an appli- 
cation for review. In Review No. 30 
of 1924 (Debi Lal Sahu v. Gosain Kamles- 
war Gir} the Registrar as Taxing Officer 
considered that it could be stamped as an 
application under O. XLI, r. 19, not quite 
clearly perceiving the effect of the treat- 
ment of Review No. 35 of 1923, which he 
treated as authority for the view that an 
application for review of an order dismiss- 
ing an appeal for non-payment of printing 
costs fell under O. XLI, r. 19. In Miscel- 
'Janeous Judicial Cases Nos. 24 of 1923 and 
35 of 1924 (Roshan Bibi.v. Aziz Fatima and 
“Hira Singh V. Sonalo) the application was 
in each instance required by the Bench 
to be stamped as for a review. In Civil 
“Review No. 38 of 1923 the application for 
“Yestoration, was granted, on the petitioner's 
“paying the deficit court-fee, which had 


.Sajanimohan Batabyal (3) a Division Bench 
“of the Calcutta High Court has held that 
_even though O. XLI, r. 19, may not apply 

in its terms to an application of this nature, 

that Rule read with s. 151 of the Code would 

enable such an application to be maintain- 
„ed; and Arts. 4 and 5, Court Fees Act do 
not govern the application. This decision 
“cannot be regarded as overruling the deci- 
. sion of the Full Bench of the Oaleutta High 
` Court in Fatimunnissa v. Deoki Pershad 


(1). The learned Judges when they mention - 


. the decision of this High Courtin Anant 
| Potdar v. Mangal Potdar (2) say that since 
1923 the view was taken in several cases 
in this Court that the appeal could be res- 
tored on an application under O. XLI, r. 19; 
. but;as I have remarked, none of the cases 
` quoted in Anant Potdar v. Mangal Potdar 
_(2} quite justify that observation. 
< With due respéct to the learned Judges 
“who decided Haridasi Debi v. Sajanimohan 
“ Batabyal (3) I find it difficult to treat that 
„decision as warranting my departure from 
ithe rule laid down in Anant Potdar v. 
“Mangal Potdar (2). The learned Judges 
, proceed on two grounds first that there was 
a change in the definition of a decree in 
the Code. of Civil Procedure of 1908, and 
Secondly, that the decision of the Judicial 
“Qommittee in Chhajju Ram v. Neki (4) 


X (8)59 0.1324; 138: Ind. Oas. 393; A IR 1932 Cal. . 


100; KA L J314;.36 O W N 561; Ind. Rul. (1232 

“Gal, 44t. f 

~? {4)49 IA 144; 72 Ind. Cas: 566; A I R1922 PO 

+112; 3Lah: 127;30M-L T 795; 260W N 687;41 PL 

. RO) 1992; 3 P L T 435; 16 LW 37; 172 WR 

. 1922; 43. ML. J~332; 24 Bom. L R 12384 UPI, R 
(PO) 99; 36 Q L J 459 (P Q), h 


RASHBEHARI DAS V. MAHINDI PAL (CAL) 


17310 


would tend to make it difficult to grant 


thess applications if they are regarded as 
falling under. O. XL, r. 19. -The first 
point was considered in Anant Potdar v. 
Mangal Potdar (2). The second might 


“justify ameadment of O. XLVII, r. 1; but 


I doubt whether it should be ` regarded as 
a justification for saying that the Division 
Bench of this Court was wrong in its view, 

I consider that until there is an autho- 
ritative decision of this Court, overruling 
the decision in Anant Potdar v. Mangal 
Potdar (2) we must continue to follow.our 
practice in accordance with the rule therein 
laid down, and require that thesg applica- 


‘tions should be stamped under Arts. 4 and 


5.of Sch. I, Court Fees Act. This order 
will also govern the other reference (Mowar 
Ram Bahadur Singh v. Kumar Kamakshya 


: : é : : Narain Singh). 
“been required -in Miscellaneous: Judicial . 
Case No. 24 of 1923. In Haridasi Debiv. . 


D. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 409 of 1936 
May 5, 1937 . 
S. K. Gaosg ann R. C. MITTER, JJ. 
RASHBEHARI DAS AND OTHERS— 
APPELLANTS an 
versus 
MAHINDI PAL AND aNcTuER— 


RESPONDENTS 

Execution—Decree binding—Executing Court, when 
can refuse to execute decree—Jurisdiction—Consent 
cannot confer jurisdiction. - . 

Where there is na jurisdiction, consent of parties 
cannot confer one, ; 

The executing Oourt would be competent to refuse 
to execute the decree only when on the face of the 
decree it would appear that the Court which - passed 
it had no jurisdiction. By decree is meant the 
decree and the papers relevant for the purpose of 
understanding it. The proposition does not mean that 
if there isa clear statement upon the plaint which 
gives the Court jurisdiction to entertain a suit and 
if upon the basis of that jurisdiction the decree jg 
passed by the Court without there being a challenge 
by the defendant as regards the territorial jurisdic- 
tion of the Court to pass the decree, it remains open 
to the defendant to question the jurisdiction of the 
Court after the decree has been made and in the 
course of execution. $ soe wah 

But where the defect of territorial jurisdiction 
does not appear on the face of the proceedings’ ‘of 
the suit, the executing Oourt is not competent to 


. refuse to execute the decree. 


(Case-law discussed.) 2 
O. A. from the appellate order of the 
Sub Judge, Bankura, in Misc. Appeal No. 


. 1 of 1936. 


Messrs. Hiralal Chakravarty and Rabindra 
N. Bhattacharya, for the Appellante. ` 

Messrs. Panchanan Ghose and Narendra 
Kr, Basu, for the Respondents, 
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R. C. Mitter, J.—-The facts necessary for 
deciding the preliminary objection raised 
on behalf of the respondents as well as 
for deciding the appeal on the merits may 
be stated as follows. One Nitai Roy 
executed a mortgage in favour of the res 
pondents, the Pals, in 1922. The property 
mortgaged was about 15 bighas of land in 
mouza Bhedua. In the bond thesaid pro- 
perties were described as being within 
Thana and Sub-Registry Vishnupore in the 
district of Bankura. In 1926 the Pals sued 
on their mortgage. The suit was filed in 
the first Court of the Munsif at Vishnu- 
pore (Mortgage Snit No. 152 of 1926). It 
is admitted that thana Vishnupore was, 
and is within the territorial jurisdiction 
of the said Court, It is also admitted that 
the plaint filed contained the statement 
that the mortgaged properties were situate 
within the local limits of the first Court 
of the Munsif of Vishnupore. The defen- 
dant, Nitai Roy, appeared in the suit and 
raised no question about the place of suing. 
The suit terminated in a consent decree 
on August 31, 1926. To the decree (Ex. W) 
is attached a schedule of the mortgage 
properties which describes them as situate 
within Police Station and Sub-Registry 
Vishnupore. On the face of the proceed- 
ings of the said mortgage suit, and if 
no other evidence de hors the said suit 
be looked into, it would appear that the 
first Court of the Munsif of Vishnupore 
had territorial jurisdiction. 

In 1927 the Pals applied for execution 
of the decree in the first Court of the 
Munsif at Vishnupore (Title Execution No. 
754 of 1927). The judgment-debtor raised 
the objection that the decree was a nullity, 
as according to him all the mortgaged pro- 
perties were situate within the jurisdiction 
not of the Munsif of Vishnupore but of 
Bankura (sadar). The Court, however, did 
not give effect to this large objection 
but ordered only the properties within its 
jurisdiction to be sold. It did not specify 
which of the properties were within its 
jurisdiction and which were not, but the 
order was passed ina general and vague 
forme The Nazir of his Court putall the 
mortgaged properties to sale which were 
purchased by the decree-holders. Their 
troubles begin from here. They, in the 
meantime, objected to the order of the learn- 
ed Munsif which had directed the exclusion 
of such of the properties as were beyond 
his jurisdiction from the sale to be held by 
Nazir and ultimately carried the matter in 
appeal to this Court (Appeal from Appellate 
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Order No. 339 of 1927). This Uourt held 
that although the Qourt which had passed 
a mortgage decree had jurisdiction to sell 
properties included in the mortgage decree 
situate heyond its local limits, the decree- 
holders in this case would, however, acquire 


‘no title by their purchase of such of the 


properties as were beyond the local limits 
of the Vishnupore Court as the order of 
that Court had excluded them from the 
sale proclamation. After this judgment, 
which was pronounced on July #19, 1928, 
the respondents (decree-holders-purchasers) 
commenced a suit for possession in 1930 
(Title Suit No. 98 of 1930 of the Oourt 
of the Subordinate Judge, Bankura. In 
that suit the question of fact as to whe- 
ther the mortgage properties were situate 


‘in thana Vishnupsre or within thana Onda, 


within the jurisdiction of the Munsif at 
Bankura (sadar), was gone into. The 
Court found that all the mortgage properties 
were situate at the date of the mortgage suit 
(No 152 of 1936) within the jurisdiction of the 
Munsif of Bankura and not of Vishnupore. 
On this finding the suit was dismissed by the 
trial Court and that decree was maintain- 
ed by this Court by its judgment dated 
January 24, 1934, passed in Second Appeal 
No. 1193 of 1933. This Oourt held that 
the sale passed no title to the decree- 
holders purchasers, but at the same time 
Observed that the said decision would not 
prevent them from taking whatever steps 
they may be entitled to take to bring 
these properties to sale in execution of 
the mortgage decree, if they can satisfy 
the Court before which they bring their 
claim that the mortgage decree was valid. 
It is this finding that the mortgage pro- 
perties are in thana Onda within the jurisdic- 
tion of the sadar, and the evidence led on 
behalf of the judgment-debtor on this 
point in the suit of 1930, and which was 
also given in these proceedings that have 
furnished the ground of objecticn of the 
appellants to the execution proceedings 
started on May 2, 1934, 

The course of these proceedings was 
as follows: The decree-holder applied in 
the first Court of the Munsif at Vishnu- 
pore for transfer of the decree to Bankura 
(sadur) with a certificate of non satisfaction. 
The appellants, who are transferees, for the 
mcrtgagor after the mortgage decree, were 
made parties to this application. On August 
23, 1934, the order asked for was made. The 
appellants appeared at the Munsif's Court 
at Bankura when the application for exe- 
cution was made after the decree had 
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been transferred as aforesaid. On February 
23, 1935, they applied there for stay of 
execution in order toenable them to raise 
in the Vishoupore Court their objection 
that the decree being according tothem a 
nullity, cannot be executed. On the stay 
being granted for a limited period, they 
made their application to the Munsif at 
Vishnupore on March 30,1935. The appli- 
` cation was headed as one under s. 47, 8. 151 
and O. XLVII, r. 1 of the Oode. In this 
application the whole history of the litiga- 
tion is set out in greatdetail. The main 
prayer is for review of the order of trana- 
mission of the decree, dated August 23, 
1931, but the Court was also invited to hold 
that the decree was void and inexecutable 
as. it was passed by a Oourt which had 
n> territorial jurisdiction over the subject- 
matter. The learned Munsif, by his judg- 
ment dated November 30, 1935, held that tue 
application for review was not barred by 
time and that the decree was a nullity being 
passed -by a Court waich had no territorial 
jurisdiction over the subject-matter. In 
repelling one of the contentious of the 
decree-holders, he held that the appellants 
before us were not the representatives of 
the judgment-debtor, Nitai Roy, for though 
they had purchased the mortgaged proper- 
ties, the mortgage itself was invalid, having 
heen regisiered at a place where no part 
of the mortgaged properties were situate. 
This has furnished one of the grounds 
for the preliminary objection raised by 
. the respondents to the competency of the 
appeal before us. Ono appeal, however, 
this judgment of Munsif was reversed by 
the lezrned Subordinate Judge by his 
judgment, dated March 20, 1936. 

The learned Subordinate Judge held that 
the appellant's application, regarded as an 
‘application for review, was not maintain- 
able, being hopelessy out of time. He, how- 
ever, held that the application could also be 
treated as an objection under s. 47, Oivil 
Procedure Code. After remarking that 
the appellants had taken an inconsistent 
position, by saying in-effect that’ they 
were not the representatives of the judgment- 
debtor, he came to the conclusion: (1) 
that as the decree also declared the 
personal liability of Nital Roy who was 
a resident of Vishnupore, it cannot be stated 
to be wholly void: (2) that cansent may 
give ‘jurisdiction to try a suit over which 
it (the Court) has no local jurisdiction ; 
and (3) s. 21, Civil Procedure Code, saved 
the consent decree passed in this case 
from attack at the execution stage. He 
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a3zcirdingly allowed the appeal and order- 
ed execution to proceed by his order 
dated March 3, 1935. It is against this 
order that the present appeal bas been 
filed. 

Mr. Ghosh appearing for the respondents 
raises a preliminary objection as to the 
competency cf the appeal. He urges two 
grounds in support thereof: (1) that the 
order appealed from is virtually an appel- 
late order refusing review: and (2) that 
the order cannot come under s.°47 as the 
appellants by their own case have taken 
up the position that they are not the 
representatives of the judgmenj-bebtor 
Nitai. He says on the authority of Ishan 
Chandra v. Beni Madhav (1), that a purchaser 
from the judgment-debtor is the latter's 
representative only if he is affected by 
the decree, and as the case of the appel- 
lants is that the mortgage is invalid as 
having been registered at Vishnupore, and 
the decree in the mortgage suit void, 
they, on their showing, are not affected by 
the mortgage and the decrees, and so 
cannot be taken as representatives of the 
judgment-debtor Nitai Roy. We cannot 
accept the preliminary objection. The 
learned Subordinate Judge has held that 
the application of the’ appellants cannot 
be entertained if regarded as an application 
for review, but he treated it as an objection 
under s. 47, an objection to the execution 
on the ground that the decree was void. 
The appellant's contention that the mort- 
gage was invalid was, in our judgment, 
tightly overruled on the ground that 
it was no longer open, as a decree 
on the mortgage had already been passed 
and they, the appellants, would be affect- 
ed by the decree if their challenge to its 
validity on the ground of jurisdiction fails. 
We accordingly hold that the order passed 
by the learned Subordinate Judge comes 
within the purview of s. 47 of the Code 
and the appeal preferred against it is 
competent. On the merits, however, we hold 
that the said order is correct, though not 
for the reasons given by the learned Sub- 
ordinate Judge. 

The broad principle is that the execut- 
ing Court cannot go behind the decree, 
but must execute it as itis., There was a 
divergence of opinion on the point as to 
whether this rule was an absolute one or 
subject to an exception, the exception 
being where the decree itself was 
challenged on the ground that it was 
without jurisdiction. So far as this Oour;, 

(1) 24 O 62; 1 O W N 36 (F B). 
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is concerned, it settled the conflict by 
a decision of the Full Bench ia Gora 
Chand Haldar v. Prafuila Kumar Roy (2). 
No doubt this decision was not accepted as 
correct by a Full Bench of the Rangzon 
High Court (Nathan v. Sampson (3), ) and 
by the Lahcre High Court in Ghulam 
Mohammad v. Fazal Nishan (4), and a 
doubt cast upon it by Costello, J. sitting 
singly in Kali Charan Singha v. Bibhuti 
Bhusan Singha (5), but ultimately the deci- 
sion of the Full Bench of this Court was in 
effect, generally approved by the Judicial 
Committee of the Privy Council in Jananen-~ 
dar Mohan v. Kabindra Nath (6), at p. 75*, 
where the defect, however, was not want 
of territorial jurisdiction in the Court 
which passed the decree. The broad question 
that the executing Court cannot entertain 
a queation which relates to the validity of 
the decree on account of defect of juris- 
tion in the Court which passed it, accord- 
ingly can no longer be raised in any 
Court in India, but the decision of the Judi- 
cial Committee does not settle the question 
when the decree was obtained in a suit filed 
in a wrong place. j 

The ground being cleared up, itis now 
necessary to examine the reasons given by 
the Subordinate Judge in the light of the 
decision cf the Full Bench’ in Gora 
Chand's case (2). The, suit on which the 
consent decree in the case before us was 
passed was a suit to enforce the mortgage. 
The respondents did not want a decree on 
the personal] liability of Nitai Roy arising 
out of his promise to re-pay the loan. 
They did not waive the security or reserve 
their rightson the security for a future 
suit but wanted to enforce ‘it in that suit. 
The fact that Nitai lived-within the juris- 
diction cf the Vishnupore Court did not 
accordingly confer any jurisdiction to that 
Oourt. The jurisdiction to try the suit was 
solely dependent on the situs of the mort- 
gaged properties, and if the properties 
were not situate in Thana Vishnupore, the 


(2) 53 C 166; 89 Ind. Cas, 685; A I R1925 Cal. 
907; 29 OW N 948; 42 0 LJ1, 

(3) 9 R 480; 135 Ind. Cas. 65; A IR 1931 Rang 
252; Ind. Rul. (1931) Rang. 17. 

(4) 18.Lah, 25; 133 Ind. Oas. 276; A ITR 1932 Lah. 
289; 33P L R 309; Ind. Rul (1931) Lah. 756. 

(5) 60 O 191; 142 Ind Cas, 60; A I R1933 Cal. 
85; 570 L J 390; 36 C W N 1120; Ind. Rul, (1933) Cal. 


210, 

(6) 60 LA 71;142 Ind. Cas. 324; A IR 1933 P 0, 
61; 600670; 3? L W 327; (1933) M W N 178; Ind. 
Rul. (1933) P C63; 35 Bom. LR 327; 370W N 
o (1933) A L J343; 57 © L J 143; 61 M L J341 

). 
*Page of 60 I. A.—([Hd.] 
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Vishnupore Court had no jurisdiction 
whatsoever. We cannot accordingly accept 
the first ground on which the learned 
Subordinate Judge has proceeded. But 
the second and the third grounds given 
by the learned Subordinate Judge, which 
really go together, require closer examina- 
tion, and if the matter had been res 
integra, we would have upheld the same, 
but in our judgment the matter is con- 
cluded by the Full Bench decision in Gora 
Chand's case (2). < 

The first principle is that consent can- 
not confer jurisdiction on a Court where 
there is none. Four factors generally 
each independent in itself, determine juiris- 
diction, namely situs or the subject-matter 
of the suit, its value, the residence of the 
defendant and the nature of the suit. Bec- 
tion 21, Civil Procedure Code, deals with 
the place of suing and s. 11, Suits Valuation 
Act, with the valuation of the suit. These 
sections enact that if no objection is taken 
as to the place of suing or the over or 
under Valuation of the subject-matter at 
the first opportunity, such objection would 
not be entertained in appeal or revision 
that is at alater phase of the suit. These 
sections do not in terme apply when the 
question of jurisdiction based on those 
grounds is raised either at the execution 
stage or in a separate suit instituted for a 
declaration that a decree passed was void. 
On this question as to whether an objec- 
tion that the decree passed was void.on 
those grounds can be raised in execution 
proceedings orin a separate suit when no 
such objection was raised in the suit ab 
the first opportunity, there has been ‘a 
divergence of judicial opinion. One view 
is that such a question can be raised. This 
view proceeds upon the principle that the 
terms of s. 2! of the QOode or s. 11, Suits 
Valuation Act, “cannot be so interpreted 
as to have a wider application than what 
is justified by its terms,” these provisions 
to be strictly construed being exceptions 
to be well-established general principle 
that where the Court has no jurisdiction 
over the subject-matter, its decree is a 
nullity, even though the parties had consent- 
ed to the exercise of jurisdiction by itrK unja 
Mohan v. Mohindra (r), Raghubir Saran v. 
Hori Lal (8)and Subramanya Iyer v. Swama 
natha Chettiar (9), per Ramesam, J.’ The 

7 C WN 542; 77 i 3 
4 5 Kd N 542; Ind. Cas. 253,A IR 1923. 

(8) 53 A £60; 131 Ind. Cas. 248; A I R 1931 All 
454; (193i) A È J 240; Ind. Rul. (1931) All. 380. ~ 
yha TR 3828 Mad, 746; 114 Ind. Cas, 545; 28 L 
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other view is that such questions cannot 
be so raised. This view proceeds upon 
the principle that the said sections enact 
a statutory waiver for all times and the 
two reasons given in support of this view 
are, (a) that 

“the ordinary way of questioning a decree passed 
without jurisdiction is on appeal or on revision, 
and if this is forbidden, a Court of first instance 
cannot in execution do that which the appellate 
or revisional Court is precluded from doing; [vide 
Zemindar of Ettiapuram v. Chidambaram Chetty 
(10) at p. 1024); 

(b) that the object of s. 21 of the Code 
and s. 11, Suits Valuation Act, would be 
frustrated if the parties are allowed to 
raise question in regard to the place of 
trial or the valuation of the suit with 
regard to the same subject-matter by 
simply changing the form of proceeding : 
Zemindar of Ettiapuram v. Chidambaram 
Chetty (10), Jagtaram Kuar v.Mundar (11), 
Parshotiam as Nathu Ram v. Radha 
Kishan, 120 Ind. Css. 279 (12) and Subraman- 
ya [yer v. Swaminatha Chettiar (9), per Dova- 
dass, J. the Allahabad High Court seems to 
have drawn a distinction between the case 
where the question is raised in execution 
proceedings and where it is raised in a 
separate suit: Raghubir Saran v. Hori Lal 
(8). The distinction does not seem to us 
to be based on a broad foundation but 
may possibly be justified on the principle 
that execution proceedings are really 
proceedings in the suit: Thakur Prosad 
v. Fakirulle (13) and Brojendra Kishorev. 
Shamser Ali (14). l 

In Gora Chand Haldar v. Prafulla Kumar 
Roy (2), however, which was not a case 
of: want of territorial jurisdiction simply, 
the jurisdiction of the Civil Court in 
Telation to that class of suits being 
expressly barred by statute, the Full Bench 
assumed for its decision that there was 
want of territorial jurisdiction only, and 
held that the decree being void for that 
reason could be challenged in execution. 
It may be that s. 21 of the Code was not 
considered in its judgments, but tLe deci- 
sion is there and binding on us. Itis for 
this reason, and this reason alone, that we 

(10) A LK 1920 Mad. 1019; 58 Ind. Cas. 871; 43 
M 675; 39M L J 203; (19 A 
75 1? LW, aif, s ( 7 M WN 460; 28 MLT 

at. ; 4 i i 
Pea Oe bee ae ar a a 

(2y . Oas. 279; AT 2 < 
Lah. LJ 306; Ind. Rul, (1930) Lah 5 Marai 

(13) 22 LA 44; 17 A 106; 6 Sar. 526 (P O). 


(14) 41 0 W N 531; 171 Ind. Gas. 435; A I R 1937 
Cal. 259; ILR (1937) 2 dal. 127; 10 R O 268. 
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cannot give effect to the second and third 
grounds given by the learned Subordinate 
Judge, although we see the force of his 
reasons In Gora Chand’s case (2), however, 
the decision was given in the following 
terms by Walmsley, J.: 


“I think it may be said that the correct view, 


and the view for which there is a strong current 
of authority is that where the decree presented for 
execution was made by a Court which apparently 


had no jurisdictim whether pecuniary or territorial, . 


or in respect of the judgment-debtor’s person, the 
executing Court is entitled to refuse to execute it 
on the ground that it was made without jurisdic- 
tion, Within these narrow limits I think that the 
executing Oourt isauthorized to question the validity 
of the decree.” $ 

The word ‘apparently’ used in this 
passage was much criticised in the Ran- 

oon Full Bench case Nathan v. Sampson 


3), but it bas been explained by Mukherjee . 


and Guha, JJ. thus in Amala Bala v. Sarat 
Kumari (15) : 


“The word “apparently” used in connection with . 


the proposition laid down by this Court is a word 
which must always be kept carefully in view. 
What the proposition means is that the executing 
Ocurt would be competent to refuse to execute the 
decree only when on the face of the decree 
it would appear that the Court which passed it 
had no jurisdiction. When we say the decree, we 


mean the decree and the papers relevant for the ° 


purpose of understanding it. The proposition does 
not mean that, if there ig a clear statement 
upon the plaint which gives the Court jurisdic- 


tion to entertain a suit, and if upon the basis of ` 
that jurisdiction the decree is passed by the > 
Court without there being a challenge by the def- . 


endant as regards the territorial jurisdiction of the 
Court to pass the décree, it remains open to the def- 


endant to question-the jurisdiction of the Court after ~ 
the-decree has been made and in the. course of execu- 


tion.” : 


See also Kali Charan Singha v. Bibhuti. - 


Bhusan Singha (5), at p. 197*. 
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In the case before us the defect of.terri- ~ 


torial jurisdiction does not appear on the 
face of the proceedings of Mortgage Suit 
No. 152 of 1926 of the firat Court of the 
Munsif at Vishnupore, and it ison this 


interpretaticn of the decision of the Full | 


Bench in Gora Chand’s case (2), that we up- 
hold the order of 


Court. The appeal ia accordingly dis- 


missed with costs, hearing-fee being asses- ' 


sed at two gold mohurs. 
S. K. Ghose, J.—I agree. 
D. Appeal dismissed. 
(15) 54 O L J 593; 137 Ind. Cas. 375; A IR 1932 
Cal 380; Ind. Rul. (1932) Oal. 291 (2), $ 
*Page of 60 0.—[Ed] j 
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: NAGPUR HIGH COURT 
Criminal Revision Application No. 126 of 1936 
ta oe April 27, 1936 
Bosz, J. 
BAPURAO —Accrsgp—APPLicant 
versus 


-\ EMPEROR—RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 367, 
439—Appellate judgment not in accordance with 
8. 367—High Court, whether bound to remand—S. 439 
—Interference in revision is discretionary—Fact 
that in revision accused is invariably heard and 
discretion is used in judicial manner gives no right 
to accused to” demand these things — Criminal trial: 
— Evidence—Burden of proof—Failure of accused 
to explain suspicious circumstances—Prosecution, if. 
can infer guili—Penal Code (Act XLV of 1860), s. 148 
—Failure te credit money in treasury—Dishonesty, 
if can be presumed. 

‘If an Appellate Court does not write a judgment 
in accordance with s. 367 of the Oriminal Procedure 
Oode, the High Court is not bound to send the 
case back to the Appellate Court fora re-hearing; 
it can itself hear the appeal and dispose of it upon 
an application for revision under s. 439. In such a 
case the accused would: be deprived of what he 
calls his right of revision but he cannot -complain 
for, as a matter of fact, there is no such right. 
Interference in revision is purely discretionary; it 
is. not even necessary to hear the accused. The 
fact that he is invariably heard, and the fact that 
the discretion conferred by s. 439 is exercised in a 
judicial manner, does not make any difference to 
the fact that the accused has no right to demand 
any of these things. All that he is entitled to is 
that a second Court of competent jurisdiction should 
hear his entire case as an appeal. If he gets that, 
he has obtained all that the law allows him, and 
when the High Court hears hie appeals in place 
of a: lower Court, he has obtained a good deal 
more than he has any right to claim. 

Though in a criminal case the burden of proof 
to prove the guilf is always on the prosecution and 
never shifts; to the accused, it is open to the 
prosecution. to rely on an inference from the failure 
of the accused to give an explanation .of acts, 
Suspicious in themselves, with which he is con- 
nected. Robert Stuart Wauchope v. Emperor (1), 
explained. 


In cages under s. 148, Penal Oode, Courts should 


be slow to presume dishonesty. Dishonesty cannot 
always be implied from the occasional failure of a 

. servant immediately to credit into the treasury 
amounts recovered byhim in the discharge of his 
official duties. Queén-Empress v. Ramaji (2) and 
Rangi Lat v, Emperor (3), referred to. 


Cr. R. App. of the order of the Court of 
the Sessions Judge, Nagpur, dated April |, 
1936, in Criminal Revision No. 32 of 1936, 
confirming the order of the Court of the Addi- 
tional District Magistrate, Nagpur, dated 
fea 24, 1936, in Criminal Appeal Nu. 7 
of 1935. . 


Mr. M. R. Rajkarne, for the Applicant. 


Order.—The applicant, Bapurao, has 
been convicted for the offence of criminal 
breach of trust by a clerk under s. 148 


of the Indian Penal Code, and sentenced ` 
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to rigorous imprisonment for three months’ 
together with a fine of Rs. 25. 
The learned Judge of the Appellate Court, 
instead of writing a judgment in accord- 
ance with s. 367 of the Criminal Procedure. 
Code, contended himself with recording 
an order of a few brief sentences in the 
Order Sheet. It is impossible to gather: 
from it the offence fcr which the accused 
was prosecuted, or any of the points which. 
arise for decision except on the question 
of sentence, or any reasons except with: 
regard to the sentence. It is impossible to’ 
accept thisasa lega) judgment, and now 
the question arises whether I am bound 
to send the case back to the Appellate 
Court fora re-hearing, or whether I have 
power to gointo the evidence and deal 
wiih the case asif I were the Appellate 
Court. The learned Counsel for the appli- 
cant argues that his client is entitled to. 
the judgment of an Appellate Court ds 
well as to a revision in the High Court after. 
it, and so says that the case must go 
back. . T 
It is true this has been done in some 
cases, and I have no doubt that situations ` 
arise when that is the more convenient’ 
course. Butlam unable to agree that [am 
bound to do so. Of course as accused is en- 
titled to the judgment of an Appellate Court” 
inevery case in which an appealis open to 
him. But if the Appellate OGourt does not’ 
dv its duty, waat is the remedy? Only an’ 
application for revision “under s 439. “It" 
is true the accused can approach the Ses--° 
sions Judge for a reference tothe High’ 
Court under s. 438, but’ in the end it is’ 
the High Court which deals ‘with the mat-” 
ter, and its powers are contained in 5. 439. ' 
Under that the High Court may, if it so; 
desires, exercise any of the powers con-. 
ferred on a Court of Appeal by s> 423 ; ‘ 
that is, it may itself hear the appeal, and | 
dispose of it. So I have no doubt about. 
my powers, and the only question is one of 
convenience. ae 
On general principles alsol am unable ‘ 
to see huw an accused person can complain,” 
because the High Court hears his appeal: 
instead of some Court subordinate to it,’ 
He has no right to insist that his appeal.. 
should be heard by any particular Court. 
Under s. 525 (3), the High Court can trans-" 
fer any appeal pending in a lower Court" 
to itself for trial, provided it is expedient” 
for the ends of justice for it todo so; and} 
in that case the accused would be dep-. 
rived of what he calls his right of revision: | 
Asa matter of fact, there is no such right.’ 
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Interference in revision is purely discre- 
tionary: 16 is not even necessary to hear 
the accused. The fact that he is invariably 
heard, and the fact that the discretion 
conferred by s. 439, is exercised in a judi- 
cial manner, does ‘not make any difference 
to the factthat the accused has no right 
to demand any of these things. All that 
he ıs entitled to is that a second Court 
of ec.mpctent jurisdiction should hear his 
entire case as an appeal. If he gets that, 
he has obtained all that the law allows 
him, and when the High Court hears his 
appeals in place of a lower Court, he has 
obtained a good deal morethan he has any 
Tight to claim. 

As I have said, the question is one of 
convenience only. The High Court's powers 
are undoubted. Quickness and certainty are 
desirable in criminal trials even more than 
in civil, provided of course there is a fair 
trial anda full and patient hearing. In 
the present case the record is small, and 
there are only a few short witnesses on 
both sides. I feel it would be a waste of 
time to remand the case fora fresh deci- 
sion, and leave the way open for a second 
revision. The balance of advantage lies in 
dealing’ with the matter as an appeal. 
So I have heard the applicant's learned 
Advocate on the merits. 

The facts are not disputed. The appli- 
cant wasa Court agent ofthe junior Bhonsle 
Estate under the Court of Wards, Nagpur, 
from 1932, till June 30, 1934. On August 12, 
1933, he received a sum of Rs. 50 from 
Gulab Singh (P. W. No. 2) in execution of 
a decree against him. The money was not 
credited into the treasury, as it should have 
been under rr. 12, 15 and 16 of Oireular 
No. 2 of’ the second part of the Court of 
Wards Manual, and it was not until Janu- 
ary 3, 1935, after the matter had been dis- 
covered, that the accused paid the amount 
into’ ‘the treasury, and this in spite of the 
fact that his services had been dispensed 
with on June 30, 1934. These facts are es- 
tablished by the prosecution evidence, and 
as they are not disputed except as re- 
gards the discovery, J need not go into 
them further. 

On the question of the discovery, the 
manager of the Court of Wards. G. 
Mahajun (P. W. No. 4) states in his cross- 
examination that “on November 26, 1934” 
Mahadeo Tipre brought the misappropria- 
tion of Re. £0 by the accused to my notice.” 
J see no reason why this should be disbe- 
lieved» So there can be no doubt that the 
money was not paid into the treasury 
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until the loss had been discovered. The ace 
cused has not attempted to explain how his 
memory suddenly revived at this late date. 
So I can only conclude that he paid up 
because the loss had been discovered, and 
from thie, and other circumstances whish 
I shall discuss presently, I am satisfied he 
would not have done so otherwise. 

It is argued on the strength of Robert 
Stuart Wauchope v. Emperor (1), that the 
burden is not on the accused and that he 
peed not offer any explanation; that the 
burden is on the prosecution throughout, 
and that it never shifts. 
But with all due respect to Lort-Williams, 
J., I'am unable to accept in their entirety 
the very sweeping propositions which he 
appears to lay down, or at any rate in 
support of which he is usually quoted. [ 


I fully accept that. - 


think the law has been more correctly . 


enunciated by Henderson, J., in the same 
case: 

“It is not a questionof the shifting of onus but a 
question of inference. The prosecution must always 
prove misappropriation; but theyemay do so either 
directly (e. g., by showing that the notes were paid 
into the account of the, accused) or, indirectly by 
circumstantia] evidence.” 


He then proceeds to add that, though the 
burden of proof never shifts from the pro- 
secution to the defence, nevertheless the 
fact that the accused falla to show what 
has happened tothe money, coupled with 


other circumstances, may justify an infer- . 


ence that he appropriated it. The real po- 
sition is. as Henders-n, J., says that : 

“Inasmuch as the accused is presumed to be 
innocent, acts capable of an innocent interpreta- 
tion should be so interpreted ; and it is only acts 
which are suspicious in themselves which requiré 
an explanation from the accused.” 


Of course when the accused gives a‘ 


reasonable explanation which may be true, 


then, even though the Judge or the jury, 


as the case may be, is not convinced that - 


it is true, he is entitled to an acquittal. 
Tothat extent I fully and respectfully 
agree with Lort-Williams, J. But the rea- 
son is simply that the accused is ae 
to the benefit of every reasonable doubt : 
is no more than that, and is not Sse 
to cases of criminal] breach of trust. ° 

The facts in that cace were these. A 
high placed officer of Government with a 
long and honourable career behind, -bhim 
received two sums of money from: 
Nizam’s Governmentin connection with 
work he had been deputed to execute in 
the Hyderabad State. The money was not 


č (1) 61 0168; 146 Ind. Cas. 767; AI R 1933 Cal 
800; (1933) Or. Cas, 1875 Qi 35 Or. L J 156; 6 RO 
257; 58 O L J 405; 88 OW N 187, 


the‘ 
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paid into the treasury, and though the pro- 
secution alleged it ought to have been ac- 
cording to the rules, it was proved that 
the rules quo‘ed did not apply, and that 
it was-not only the recognised practice to 
place such sums in the cash chest and 
utilise them to meet contingent expendi- 
ture, but that it would have been difficult 
to carry on the work efficiently otherwise. 
In the circumstances the learned Judges 
pointed out that there was nothing suspi- 
cious in nót paying the money into the 
treasury, and that it was unreasonable to 
expect the accused to point out the exact 
items of contingent expenditure for which 
the sums had been utilised, after a lapse 
of three years. 
explanation, that, though he had no recol- 
lection of having done so after that lapse 
of time, he must have placed these ‘sums 
in the cash chest in the ordinary way ; 
and there was much to suggest that the 
ordinary routine had been followed, and that 
the two sums in question had not been 
privately purloined. It was also pointed 
out that the accused's good character could 
not be overlooked in such a case. None 
of these facts apply here. 

There are definite rules in the. present 
case, and under them the item in question 
should have been credited into the treasury. 
There was no recognised practice to place 
any such sum in a cash chest and utilise 
it for current expenditure; nor is the 


necessity for such a practice even suggested, 


On the other hand r. 15, definitely prohibits 
it. There is evidence that the rule was 
sometimes broken even by the manager, 
but there is, an obvious explanation for 
at least one of these occasions, the manager 
was on tour, and could not have credited 
the money till he returned to headquarters, 
When he came back he did so. 
manager appeared as a witness, but was 
not asked a single question about these 
sums. So I kave no doubt there is a 


suitable explanation as regards the others - 
But I do not want to press that too: 
Irregularities of this kind are bound: 


also. 
far. 
to occur -however stringent the rules, and 
will continue to do sə until men are turned 
into machines incapable of breaking down. 
But that does not always imply dishonesty, 
and Courts should be slow tu presume it. 
That is what happened in Queen-Empress 
v. Ramaji (2) and also in Rangi Lal v. 
Emperor (3). But each case must naturally 
(2) 2 CPLR 161. 


(3) 6 Luck. 68; 126 Ind. Cas. 679;7 O W N 556; AI. 


R 1930 Oudh 321; 31 0r.L J 1078; Ind, Rul. (1930) 
Oudh 407; (1930) Cr. Oas. 725. 
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-advance in this register. 
- for me 
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be judged on its own facts, and-what I 
have vo see here is not whether persons: 
were acquitted in other circumstances, or 
even whether some other Judge might 
possibly take a different view of the present 
facts, but whether in my judgment the 
retention of the money in this case was 
dishonest. In its ultimate analysis the 
question is one of fact pure and simple, 
and no ruling can assist me in arriving 
ab a conclusion on the facts. As the Lord 
Chanceller, Lord Finlay, points-out in Lan- 
cashire and Yorkshire Railway v. Highley 
(4) “a finding of fact in one case cannot 
be a safe guide as to a finding of fact — 


in another case” 


Mahadeo (P. W. No. 3) proves that the 
accused used to maintain a register of 
advances received by him for his Court 
expenses on behalf of the estate. This. 
sum finds no place in that register. If 
the accused had used the money to meet 
contingent expenses, as has been argued 
before me, in spite of the express prohibi- 
tion in the rules, I am unable to under-,; 
stand why he didnot enter the sum as an . 
Itis impossible 
to accept that a person in the 
position of the accused, to. whom Rs. 50 . 
is no mean sum, could honestly believe 


‘he had authority to utilise it for contingent : 


expenditure, without showing a trace any-: 


‘where either of its receipt or the purposes « 


for. which it had been used. It is algo 


‘impossible, for, we to beleive, that this was .. 
“due:-to. mêre forgetfulness. 
‘had ‘been inthe’ service of the Estate for ` 


‘the accused > 


more than’ eighf years, as the manager- 
tells: us, the- last two of which were under < 
the Court of Wards. The omission to account.’ 
for what to a man of his status was a 


‘large sum in defiance of the rules, could 


hardly have been forgotton in the light- 
hearted fashion he suggests it was. It 
must have weighed on his mind. Moreover, 
what did he do when he heard its loss 
had been discovered? He did not go to 
the manager and tell him it had probably 
béen spent on contingent expenses, and 
ask for an enquiry, or permission to see 
the books. Although no longer in service, 
and though his services had been dispensed 
with for suspected dishonesty, he quietly 
went to the treasury and credited the amount 
in the name of the manager without telling 
him anything about it. Itis not the con- 
duct of an henest and siruight-forward 


(4) 1917) A O 352; 76 L J K B 715; (1917) W O &I 
Rep. 179; 116 L T 767; 6: B J 397; 833 TLR 
286, i 
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man. In the circumstances I am satisfied 
that the misappropriation was dishonest, 
and that the burden which lies on the 
prosecution has been fully discharged. |, 
therefore, uphold the conviction. 

On the question of sentence, I am asked 
to take into consideration the age of the 
accused, 65 years, and the fact that he 
has been dismissed from service. So far 
as the latter is concerned, the manager 
(P. W. No. 4) tells us the dismissal was not 
for this offence. I have deliberately re- 
frained from referring to the reason he 
has given, as there is nothing beyond his 
statement to indicate that the charges he 
makes are true, and of course it is for 
the Oourt to determine that and not 
another. But it shows the accused has not 
been punished for this crime, and that is 
all I am concerned with. As regards his 
age, that of course must be taken into 
account, But since the maximum punish- 
ment for this offence is seven years, and 
a possible fine, I cannot think that three 
months’ rigorous imprisonment and a fine 
of Rs. 25is severe. It is a type of offence 
which is difficult to detect, and even more 
difficult to prove. It is unfortunately of 
frequent occurrence, and as a rule, it is 
not till a man has been in service for 
some time and rises beyond the reach of 
immediate detection that it is possible for 
him to commit it. It would be unfortunate 
if an impression gained ground that Oourts 
will view these offences with a lenient 
eye. I, therefore, uphold the sentence also. 
The accused will now surrender to his bail 
before the District Magistrate on the 
date on which he has been told to appear 
there. 

5. Revision dismissed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 54 of 1936 
September 7, 1937 
NIAMAT ULLAH AND ALLSOP, JJ. 
Syed MOHAMMAD ANIS AND ANoTHER— 
PLAINTIFES—A PPELLANTS 


versus 
IQBAL HUSAIN AND OTABRS— DEFENDANTS 
— RESPONDENTS. 

Agra Tenancy Act (IIT of 1926), s. 230—Zar-e-peshgi 
lease—Lessee to pay certain advance andremain in 
possession—Successor-in-inierest of lessor denying 
lease—Suit by lessee forreturnof advance—Suitt, 
held cognizable by Civil Court. 

A zar-e-peshgi lessee by the terms of the lease was 
to pay to the lessor certain amount as advance 
money and to make certain annual payment and also 
to remain jn possession of property. The successor- 
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in-interest of the lessor denied the yalidity ot thé 
lease and took possession cf the property. The 
lessee instituted a suit for return of the advance 
money paid : x 

Held, that the suit was based upon the repudia- 
tion of the lease and, therefore, was cognizable by the 
Civil Court and that s. 230, Agra Tenancy Act, did 
not apply to such a case. 


F. C. A. from an order of the Additional 
pabdudes, Fatehpur, dated December 23, 
35. 


Syed Wazir Hasan and Mr. B. N. Misra, 
for the Appellants. . 

Mr. Hyder Mehdi, for the Respondents. 

Judgment.—This appeal has been in- 
stituted against an order by the Additional 
Subordinate Judge of Fatehpur directing 
that a plaint snould be returned to the 
plaintiffs for presentation to the pro- 
per Court. The plaintiffs alleged that. 
one Chaudhri Afzal Husain had execut- 
ed a zare peshgi lease in their favour. 
Under the terms of this lease they were 
to pay him a sum of Rs. 35,00U in advance. 
They were also to make annual payments 
and had the right to remain in possession of 
the property leased for a period of 224 
years. They paid the sum of Rs. 35,000. 
A short time afterwards, Chaudhri Afzal . 
Husain died and was succeeded by the 
defendants. The defendants according to 
the plaint denied the validity of the lease 
and took possession of the property. The 
plaintifis, therefore, claimed the return of 
the sum of Rs. 35,000 paid by them in 
advance upon the ground that considera- 
tion for the contract had failed. One of. 
the defences taken in the Court below was 
that the suit should have been instituted 
in the Revenue Oourt and that the Civil 
Oourt had no jurisdiction to deal with it. 
The argument was that the suit was in 
effect one under s. 212, Agra Tenancy Act, 
by a thekedar for compensation for wrong- 
ful dispossession by his landlord. Reliance 
was placed on the provisions of s. 280, 
Agra ‘l'enancy Act, which lays down that 
no Court other than a Revenue Court 
shall take cognizance of any suit based on 
a cause of action in respect of “which 
adequate relief could be obtained by means 
of a suit in a Revenue Court, The learned 
Additional Subordinate Judge accepted the 
contention of the defendanis and passed 
the order against which this appeal has 
been filed. 

It is argued before us that the suit as 
framed was one of which the Civil Court 
could take cognizance. We have examined 
the plaint and we find that there is force 
in this argument. The plaintiffs certainly 
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in the first part of their plaint alleged 
that the lease was a valid one and denied 
the validity of a wakfnama executed by 
Afzal Husain of the property leased at a 
time prior to the lease. (One of the 
allegations imputed to the defendants was 
that they regarded the lease as invalid on 
account of the existence of the wakf.) 
After the plaintiffs had recited these facts, 
however, they stated in para. 11 of the 
plaint that the defendants deni- 
ed the validity of the lease and did not 
admit the plaintifis to be lessees. They 
went on to say that the defendants some- 
times alleged that the plaintiff was a 
usufructuary mortgagee and other times 
alleged that he was a trespasser. They 
had already stated that they had been dis- 
possessed. In para. 12 of their plaint 
they said that there had been a failure of 
consideration on account of the facts already 
alleged by them and they demanded the 
return of the sum of Rs. 35,000 which had 
been paid by them in advance. It seems 
to us that it was clearly the intention of 
the plaintiffs that for the purposes of their 
suit they would accept the contention of 


the defendants that the lease was invalid. 


When they said that there was a failure 
of consideration, they necessarily implied 
that the contract had ceased to have any 
validity. 

It had been urged very strongly before 
sus that by framing their suit in this way 
“hey are attempting to evade the provi- 
wlons of ss. 230 and 212, Agra Tenancy 
Act, and are also attempting to evade the 
Maw of limitation which requires. under that 
Act that a suit of the nature contemplated 
“by e. 212 should be instituted within a 
weriod of six months from the date of the 
dispossession. We donot think that there 
xs any force in this argument. It is to be 
aoticed that s 230, Agra Tenancy Act, 
Mmplies that no suit shall be instituted in a 
Vivil Oourt upon a cause of action upon 
which adequate relief could be obtained 
Krom a Revenue Court. The cause of action 
nust be the same. A cause of action in 
Wr View is the sum of facts and allegations 
ipon the basis of which the plaintiff claims 
a relief. If the plaintiffs in this suit had 
dlaimed a relief under s. 212, Agra Ten- 
ancy Act, one of the facts which they would 
nave had to allege and prove was that they 
were thekedars or in other words that the 
heka was a valid theka. They had an 
alternative claim to relief upon the ground 
hat the lease had been repudiated by the 
ther party who had failed to supply the 
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consideration which they had promised to 
supply. 

It seems to us that the plaintiffs were 
entitled to say that they did not wish to 
go tothe trouble and expense of proving 
the validity of the lease when they could 
accept the repudiation of the lease by the 
other party and claim on the basis of that 
repudiation a return of the money which 
they had paid in consideration of the exe- 
cution of the lease. The cause of action 
was a different cause of action and cone 
sequentiy the provisions of s. 230, Agra 
Tenancy Act, do not apply. In our view 
this was a suit for the return of considera» 
tion paid when the consideration for a 
contract to be supplied by the other party 
had failed. This was a suit forthe Oivil 
Court and not for the Revenue Ccurt. We 
consequently set aside the order of the 
Court below and direct that that Court 
will proceed with the suit and decide it 
according to law. The appellants will get 
the costs of this appeal. 

D. Order set aside. 


—— 


OUDH CHIEF COURT 
Criminal Reference No. 30 of 1937 
February 3, 1938 
Tuomas, C. J. 

BHAGW ANDIN—COMPLAINANT—ÅPPLICANT 

versus j 


JAGDAT AND OTHERS—OpPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), s. 250— 
Reasons for giving compensation must be recorded 
—Merely saying that case is false, is not enough. 

It isthe duty of the Magistrate ordering com- 
pensation to be paid to the accused under s. 250 
of the Code of Criminal Procedure to record his rea- 
sons for passing such an order, The recording of 
the reasons isa condition precedent to the proper 
exercise of the power under the section, The object 
of the Legislature in requiring Magistrates to record 
their reasons in such a case is that the power given 
under the section should not be used carelessly or 
indiscriminately and in order to enable a Court of 
appeal or revision to judge the sufficiency of the 
grounds on which the order is based. Merely to say 
that the case is false or that the explanation is not 
satisfactory does not give the revisional Uourt 
sufficient grounde for finding whether there are good 
grounds for the order of compansation or not. An 
order for compensation passed without recording 
reasons for passing itis illegal owing to non-com- 
pliance with the provisions of g 250 of the Code and 
should be set aside in revision. h 

Or. Ref. mide by the Sessions Judge of 
Gonda. 

Judgment.—Tais is a criminal refer- 
ence by the learned Sessions Julge of 
Gonda, rezommending that the order of 
awarding compensation to the opposite 


parties be set aside. 
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Bhagwandin, applicant, filed a complaint 
against the oppsite parties under s. 323, 
342, 426 and 505 of the Indian Penal Code, 
which was eventually dismissed by the 
Sub Divisional Magistrate (Mr. H. A. 
Ansari) of Gonda on May 14, 1937. The 
learned Magistrate on the same date 
ordered the complainant to pay Rs. 35 as com- 
pensation to the opposite parties as in his 
- Opinion the case was false and frivolous, 

I have perused the explanation of the 
learned Magistratein which he admits his 
mistake. He writes as follows — ` 

“I confess that I committed an error in inter- 
preting the law and omitted to notice that the 
amended s. 250 of the Code of Criminal Procedure 
required separate proceedings being taken for con- 
sidering whether the complaint besides not being 
proved was also frivolous and vexatious and that 
the order should not have been passed without 
the explanation being considered separately. I can 
only add that I shall be more careful in future.” 


After the above explanation I donot wish 
to say very muchin my order. The order 
of the Magistrate is clearly illegal. It 
appears from his judgment that the learned 
Magistrate had already made up his mind 
to award . compensation before he called 
upon the applicant to show cause. The 
recording of reasons is essential and an 
omission to do so Vitiates the whole pro- 
ceeding. It is the duty of the Magistrate 
ordering compensation to be paid to the 
accused under s. 250 of the Code of Crimi- 
nal Procedure to record his reasons for pass- 
ing suca an order. The recording of the 
reasons is a condition precedent to the pro- 
per. exercise of the.power under the sec- 
tion. Tho object of the Legislature in 
requiring Magistrates to record their reasons 
in such a case is that the power given 
under the section should not be used care- 
lessly or indiscriminately andin order to 
enable a Court of appeal or revision to 
judge the sufficiency of the grounds on 
which the order is based. An order for 
compensation passed without recording 
reasons for passing it, is illegal owing to 
non-compliance with the provisions of 
s. 250 of the Code and should beset aside 
in revision, 

The order of the learned Magistrate is 
as follows : 

“The cause is not sufficient. Bhagwandin will 
either pay compensation as ordered or undergo 
simple imprisonment for 15 days.” 

The learned Magistrate should have ex- 
plained in his order why he did not con- 
sider the explanation satisfactory. Merely 
to say that the case is false or that the 
explanation is not satisfactory, does not give 
the revisional Court sufficient grounds for 
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finding whether there are good grounds for 


the order of compensation or not. I, there- . 


fore, accept the reference and set aside 
the order of the learned Magistrate. 

The amount of compensation, if paid, 
will be returned to Bhagwandin. 

D. Reference accepted. 





PATNA HIGH COURT l 
Civil Appeals Nos. 877 to 882 of 1933. 
August 19, 1937 
Courtney-TRReBLL, C. J. AND MADAN, J. .. 
BARAIK RAM GOVIND SINGH &ND OTAEBS 
—DEFENDANTS—AFPELLANTS 
; VeETSUS 

CHOWRA URAON AND OT4ERS— PLAINTIFFS 

— RESPONDENTS : 

Civil Procedure Code (Act V of 1908), 0. ALI, r.2 
—Question of jurisdiction not raised in pleadings 
but in appeal—Appellate Court, if can remand suit 
for hearing on question of jurisdiction—Chota Nagpur 
Tenancy Act (VI of 1908), s. 190 (1)—No notice 
under s. 190 (1) — Subsequent sale in executton— 
Validity—Applicability and scope of s. 190 (1)— 
Minor—Suit against—Duty of Court—Appointment 
of guardian and consent of such guardian to act as 

such—Necessity of. Nn BAN 
Although where no question of jurisdiction is 
raised by the parties in the pleadings, but only in 
appeal, the Appellate Court is entitled to remand the 
suit for re-hearing on the question of jurisdic- 
tion. ah pate 
Failure to issue notice under s, 190 (1), Chota 
Nagpur Tenancy Act, is a matter of jurisdiction, and 
where no notice is issued, the subsequent sale in exe- 
cutionis void. The section contains 
suggest that it wasnot intended to 


Act and it is not confined to cases where a warrant 
is to be issued against the. person or movables of the 
judgment-debtor. Raja Baldeo Das v. Nilmani Nath 


(1), followed. P 


In the case of minor defendants the Court must see 
not merely that a guardian is appointed, but that the 
guardian has consented to act. Where the defendants 
are minors, and notices are served on them through 
their mothers as guardians but no appearance 18 
made on their behalf and there is no order of the 
Court appointing the mothers as their guardians, or 
showing that the guardians consented to act on their 
behalf, the decree passed in the circumstances against 
the minors isa nullity. Chhatira Kumari Debi v. 
Radha Mohan Singhari (2), relied on. i 

O. A. from appellate decrees of the Special 
Sub-Judge, Ranchi, dated March 15, 1933. 

Mr. Ray Paras Nath, for the Appellants. 

Mr. M. N. Pal, for Deputy Registrar in 
No. 877, for the Respondents. 


Madan, J.—These six appeals by the 
defendants have been referred to us by a 
single Judge. The unfortunate history of 
this litigation begins from the year 1918 
when rent Suits Nos. 693 and 723 were 
filed under the Chota Nagpur Tenancy. 
Act by the landlords of village Kaimbo in 


nothing to... 
apply to all, ..: 
warrants issued in execution proceedings under the. . 
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the Ranchi District. The suits were for 
recovery of three years’ rent due in res: 
pect of four holdings of Uraon tenants of 
the village. The order sheets record that 
the suits were contested, and in the year 
1919 they were decreed for very trifling 
amounts ranging from 4 annas 3 pies to 
4 rupees 3 annas 0 pies, found to be due 
after crediting various Part payments. 
Two years later, in the year 1921, execu- 
tions were taken out, but were allowed to 
be dismissed for default. As a result of 
further ex parte execution Proceedings, the 
holdings were sold in June 1922, and pur- 
chased by the landlords. Meanwhile in 
the year 1920 rent Suit No. 330 had been 
filed in respect of two further holdings of 
Uraons in the Village. Ha parte decrees 
were obtained in the year 1924, and the 
holdings were purchased in execution by 
the landlords in the same year. In all 
six cases the landlords took out delivery of 
possession through the Court in the year 
1925. Thus in four of these cases, as 
appears from the facts stated above, the 
landlord waited till the sixth year before 
Seizing through the Oourt the entire hold- 
ings of the tenants for insignificant decre- 
tal amounts, which in three of the cases 
“were actually less than one rupee. Mean- 
‘while the landlords had obtained and 
realized other rent decrees from the ten- 
ants. I cannot but eonclude that in the 
‘circumstances there might have been good 
reason for the Rent Oourt to set aside 
the sales, but unfortunately applications 
filed by the tenants under s. 213, Chota 
Nagpur Tenancy Act, before that Court 
were rejected as having been filed more 
than thirty days after the gales, although 
the tenants pleaded that they had filed 
them within thirty days of their know- 
ledge of the sales, 

The tenants then filed Title Suits Nos, 94 
to 99 of 1926 against the landlords, the 
present appellants, for setting aside the 
decrees and the consequent sales on the 
ground of fraud. Title Suits Nos. 94, 
95, 93 and 99 were in respect of the rent 
decrees of the year 1918, and Title Suits 
Nos. 96 and 97 were in respect of those of 
the year 1920. The plaintiffs claimed that 
no rents were due, and that they were 
ignorant of both the decrees and the exe- 
cution proceedings until a peon came to 
the village to deliver possession to the 
landlords. They asked to be restored to 
possession of their holdings as they had 
been found to be out of Possession in pro- 
ceedings under s. 145, Criminal Procedure 
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Code. These suits were dismissed by the 
Munsif in the year 1927 on the ground that 
no fraud had been established. This deci- 
sion was upheld by the Subordinate Judge 
in the year 1928, but the suits were re- 
manded for re-hearing on a wholly differ- 
ent ground, namely that, as contended for 
the first time in the appeal, all six gales 
were without jurisdiction and void for 
non-issue of notice under -s. 190 (1) 
Chota Nagpur Tenancy Act, while in Suits 
Nos. 96 and 97 the decrees were void 
because the tenants were minors and were 
unrepresented. An appeal to this Court 
against the order of remand was dismissed 
in the year 1932 on the ground that that 
order was not subject to appeal. 

On remand the trial Court held that in 
Suits Nos. 84, 85, 88 and 89 the sales were 
void for non-issue of notice under s. 190 (1) 
in the first execution cases The Court 
held that in the second executions no such 
notices were required. In Suits Nos. 86 
and 87 it was found that notices under 
8. 190 (1) had been issued, but that the 
decrees were a nullity as having been 
passed against minors who were not pro- 
perly represented by a guardian. An appeal 
against this decision was dismissed by the 
Subordinate Judge, who upheld the find- 
ings of the Munsif except that in Suits 
Nos. 84, 85, 88 and 89 he found that there 
was no proof of non-issue of notices in the 
first execution cases, the records of which 
had been destroyed: but that the second 
executions were void for non-issue of 
notices as more than one year had elapsed 
between the dates of filing of the two sets 
of executions. Against this devision the 
landlords have appealed to this Court. 
The first question that has been raised is 
whether the Subordinate Judge in the 
year 1923 was entitled to remand the suits 
for re-hearing on issues not raised in 
the plaint. The remands were on questions 
of jurisdiction such as can be raised at 
any time, and it is immaterial that the 
tenants, as it appears, were not advised by 
their lawyers to raise those objections in 
their plaint. I hold, therefore, that the 
order of remand was legal. The next 
question that arises is the effect of non- 
issue of notice under s. 190 (1) in relation 
to Suits Nos. 84, 85, 88 and 89. The 
section runs as follows: 

“A warrant of execution shall not be issued upon 
any decree or order without previous notice to the 
party against whom execution is applied for, if, 
when application for the issue of the warrant is 
made, a period of more than one year has elapsed 
from the date of the decree or order, or from the 
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date of the last previous application for execu- 
tion.” 

Tte section corresponds to O. XXI, r. 22, 
Civil Procedure Code, except. that in ihe 
latter case notices are required only if a 
year hes elapased. between the date of the 
last order in tbe previous execution and 
the date of filing the next execution. It has 
been found by the learned Subordinate 
Judge, in connection with the four suits 
‘ mentioned above, that notice under s. 190 
(1) was required to be issued, and that it 
was not issued. A similar case arose in 
Raja Baldeo Das v.. Nilmani Nath (1) 
where it was held that failure to issue 
notice under s. 190 (1) is a matter of juris- 
diction, and that the subsequent sale in 
- execution is void. It was.contended for 
the appellants that notice under s. 190 (1) 
is only necessary where warrant is to be 
issued against the person or movables of 
_ the judgment-debtor, and that it is not 
required in the case of immovable prop: 
erty. The section, however, contains nothing 
to suggest that it was not intended 
to apply to all warrants issued in 
execution proceedings under the Act. 
It ‘is true that in the same chapter 
there are sections which refer only to 
warrants against the person and movable 
properties, but I do not see that this is 
any reason for importing the same limita- 
tion into s. 190. The same point arose in 
the case cited above where it was held 
that the section applies to all warrants, 
and following this authority, I find that 
the gales in execution in these four cases 
were void. It was suggested that the 
Plaintiffs were debarred from raising this 
objection owing to the dismissa] of their 
applications under s. 213. That section 
applies to irregularity or fraud in conduct- 
ing the sale, and does not apply to cases 
where the Court had juriediction to sell. 
In such a case the plaintiffs were entitled 
to file a suit under s. 214 of the Act, and 
I find thatin Suits Nos. 84, 85, 88 aud £9 
the sales in execution have rightly been 
held to have been void. 

In Suits Ncs. 86 and 87 the decrees 
themselves have been found to be a nullity. 
In Chhattra Kumari Debi v. Radha Mohan 
(2) it has leen held that in the case of 
minor defendants the Court must see not 
merely that a guardian is appcinted, 
but that the guardian has ecnsented to 


Q) 9 P L T 627; 113 Ind, Cas. 681; A I R1928 Pat, 
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act. In this case the defendants were 
minors, and notices were served on them 
throvgh their mothers as guardians. No 
appearance was made on their behalf 
and there is no order of the Court appoint- 
ing the mothers as their guardians, or 
showirg that the guardian consented to 
act on their behalf. In the circumstances 
the decrees were rightly found to be a 
nullity. The result is that I find no reason 
to interfere with the decision of the learned 
Subordinate Judge in regard to any of the 
suits, and I would, therefore, dismiss these 
appeals. The plaintiffs are entitled to be 
restored forthwith to possession of their 
holdings. 

There remains the question of costs. It 
bas been found that in four of these cases 
the landlords seized the entire holdings of 
their aboriginal tenants after long delays 
and for non-payment of ridiculously small 
amounts. Meanwhile they obtained and 
realized other rent decrees against the 
tenan's, who, no doubt fully believed that 
all their dues had been satisfied. This 
conduct of the landlords is such as to admit 
of no excuse. In the other two cases it 
has been found that ex parte decrees were 
obtained against minors who were unrepre- 
sented with the result that the landlords 
again got possessicn of the holdings. It is 
true thatthe plaintiffs were held to have 
been late in filing their applications under 
e. 213, Tenancy Act, and were late in 
putting forward their objections regarding 
jurisdiction on which they were ultimately 
successful, but I do not think that they 
should be made to suffer for these delays. 
I would direct that the appellants should 
pay to the plaintiffs the entire costs of this 
litigation. 


Courtney-Terrell, C. J.—I agree. 


D. Appeals dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No, 441 of 1936 
October 21 1937 
COLLISTER AND BAJPAI, JJ, 
CHUNNI LAL—PLaIntire—APPLIOANT 
versus 
AJUDHIYA PRASAD AND OTHERS— 
DEFENDANTS-— OPPOSITE Party 
U. P. Agriculturists’ Relief Act (XXVII of 
19345, s. 7—Suit instituted prior to Act— Objection 
under s. 7 after passing of the Act—Matintainability 
—Interpretation of ambiguous sections of Act. 
If a suit is instituted prior to the passing of the 
U. P. Agriculturists’ Relief Act, an objection raised 
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under s. 7 of the Act after the passing of the Act 
is maintainable. No Court has jurisdiction to enter- 
tain a suit when it is filed or totry it, unless the 
conditions mentioned in that section are fulfilled. 
Jamuna. Prasad v. Bhawani Dayal (1), relied on. 

The U. P. Agriculturists' Relief Act, was enacted 
by the Legislature for the advantage andrelief of 
agticultorista and the Courts should keep this fact 
‘in view when they have to interpret the provisions 
of any particular section which may have been draft- 
ed in ambiguous language. 


C. R. App. against the order of the Dis- 
trict Judge, Cawnpore, dated July 10, 1936. 

Mr. G. 8. Pathak, for the Applicant. 

Messrs. Haribans Sahai and Sri Narain 
Sahai, for the Opposite Party. 

Collister, J.—The applicant instituted 
a suit against the opposite party on April 
17, 1935, in a Court at Cawnpore. The 
written statement was filed on September 
16, 1935, and on that date an objection 
was taken that under s. 7, United Pro- 
vinces Agriculturists’ Relief Act (Local 
Act No. XX VII of 1934)—which had come into 
force on April 30, 1935,—the suit ought to 
be tried in the District of Hamirpur where 
the defendants were residing. This objec- 
tion found favour with the Sessions and 
Civil Judge of Cawnpore, who accordingly 
returned the plaint for presentation to the 
propertCourt. Against that order an appeal 
was presented to the District Judge of 
Qawnpore, but it was dismissed, and 
against that order of dismissal the plaintiff 
has come to this Court in revision. Sec- 
tion 7, United Provinces Agriculturisis' 
Relief Act, provides that: 

“Notwithstanding anything contained in any 
other enactment for the time being in force, 
every suit for recovering an unsecured loan in 
which 
defendants, any of the defendants is an agri- 
culturist, shall be instituted and tried in a Oourt 
within the local limits of whose jurisdiction (a) 
the agriculturist defendants, or any of the agri- 
culturists defendants, where there are more than 
oy ao defendants, actually and voluntarily resides; 
or ae 

It is argued by learned Counsel for the 
applicant that upon a correct interpreta- 
tion of the words “instituted and tried” a 
suit which at the time was properly insti- 
tuted in a certain Court should be tried by 
that Court. In other words he pleads that 
the criterion is whether the Agriculturists’ 
Relief Act was or was notin force at the 
time of institution. In Jamuna Prasad v. 
Bhawani Dayal (1) a suit had been in- 
stituted on January 2, 1935, 7. e., before the 
Act came into force, On February 13, 

(1) (1937) A LJ 687; 171 Ind. Cas. 419; A 
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1935, the suit was decreed ex parte, but on 
September 12, 1935, the ex parte decree 
was set aside and the suit was restored 
to its original number. It was held bya 
Bench of this Court that the intention of 
the Legislature in enacting s. 7 of the 
Act was that no Court should have jurisdic- 
tion to entertain a suit when itis filed or 
to try it unless the conditions mentioned 
in that section are fulfilled. It is certainly 
possible to envisage a casein which the 
provisions of s. 7 might operate hardly upon 
the plaintiff, but in the present case 
practically no proceedings had been taken 
up to the time when the objection was 
raised and it does not appear that the 
plaintiff will suffer any particular hard- 
ship, Act No. X XVII of 1934 was enacted by 
the Legislature for the advantage and 
relief of agriculturists and the Courts 
should keep this fact in view when they 
have to interpret the provisions of any 
Particular section which may have been 
Grafted in ambiguous language. In any 
event .n the present case, there are no 
ground: for interfering in revision. This 
application is dismissed with costs. 
D. Application dismissed. 


` 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 46 of 1937 
May 26, 1937 
Mir Auman, A. J. O. 
MATHRA DAS HAKIM RAI—PETITIONER 
VETSUS 
SECRETARY or STATE—Oppositz Party. 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
rr. 15 and 5— Petition rejected ex parte under 
0. XXXIII, r. 5 -Second petition, if barred under 
0. XXXIII, r. 15—Second petition not competent when 
first is rejected on merits. 

Tithe Gourt rejects the petition ex parte on any 
of the grounds laid down in O. XXXIII, r. 5, Civil 
Procedure Code, asecond application is competent ; 
but ifthe Court proceeds to issue notice to the reg- 
pondent and takes evidence and finally refuses to 
allow the petition on merits, no second application is 
competent. 


O. R.P. from an order of the Senior 
Sab-Judge, Kohat, dated October 5, 1936. 

Sardar Raja Singh, for the Opposite 
Party. 


Order.—On August 16, 1935, Mathra Das 
asked for permission to sue the Secretary 
of State in forma pauperis for the recovery 
of Rs. 20,000. The benior Sub-Judge, 
Kohat, rejected his petitionon February 18, 
1936 beeause he had not complied with 
the provisions of O. XXXII, r. 2, Civil 
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| Procedure Code, in that he had not attached 

a schedule of his movable and immovable 
- property to his petition. Mathra Das pre- 
. Sented asecond application on August 31, 
_ 1936, for the same purpose. The learned 
| Senior Sub Judge, Kohat, dismissed it cn 
„tke ground that O. XXXIII, r. 15, Civil 


. Procedure Code, was a barto the second 


, application. He has come up on revisicn 
. to this Court. Order XXXIII, r. 5, Civil 
. Procedure Code, authorizes the Court to 
reject, an application for permission to sue 
as a pauper ifit is not framed and pre- 
ssnied in the manner prescribed by. rr. 2 
and 3 of the same Order or the applicant 
. is nota pauper, ete. But r. 6-lays down 
that in ease the Court does not “see any 
:reason to reject the application on any 
of the grounds mentiored in r. 5, it shall, 
. after given notice to therespondent, fix a 
. day for receiving the evidence of the par- 
.ties as tothe pauperism of the applicant. 
Under. r. 7 the Court has to take down 
“evidence and hear arguments. Sub-r. 2, 
T. 7, allows the respondent to argue that 
the applicationis also barred under r. 5. 
The Court has to consider all these points 
and then either allow or refuse to allow 
the applicant to sueas a pauper. Rule 15 
enacts that: 
“An order retusing to allow the applicant to sue 
asa pauper shallbe a bar to any subsequent 


application of the like nature by him “in respect 
of the same.right to sue.” 


It ‘follows from the quotations .. given 
above that if the Court rejects the petition 
ex parte .ov any of the grounds laid down 
Jda O. XXXIII, r. 5, Civil Procedure Code, 
a second application is competent; hut 
if the Court proceeds to issue notice to 

.. the respondent and takes -evidence and 
- finally refuses to allow the petition on merits, 
no second application is competent. In this 
case the previous petition of Mathra Das 
“was rejected under O. XXXIII, r. 5, Civil 
-- Procedure Code, and the lower Court has 
consequently committed a mistake in 
thinking that O. XXXII], r. 15, Civil Pro- 
.cedure Code, barred the second application. 
The petition is, therefore, accepted, the 
order of the lower Court set aside, and 
the application to sue in forma pauperis 
is remanded tn that Court for decision 
on merits. Mathra Das to get his ccats. 


8. “4 l Case remanded. 
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OUDH CHIEF COURT 

Exccution of Decree Appeal No. 33 
of 1936 a 
January 26, 1938 B 
Tuomas, C. J. AND Zra ur Hasaw,: J 
JAGDEO PRASAD AND ANCTHER*? 
— JUDGMENT-DEBTORS— APPELLANTS 
versus Pee SF 
PEAREY LAL—Drores-HoLper — ` ' 
RESPONDENT l 

Limitation Act (IX of 1908), s. 14—Lower Appel- 
late Court exercising its discretion under s. 4A—High 






~ Court, if can interfere—Question of “good faith,” 


under s. 14—Whether pure question of fact or 
mixed question of fact and law. _ 4 

Once discretion has been exercised in the matter 
under s..5 of the Limitation Act, bythë lower Ap- 
pellate Court, the High Court should not interfere. 
The same principle should apply to a discretion 
exercised under s. 14 of the Act: . 

Held, that the lower Appellate Court did not 
exéreise its discretion under s 14, improperly. 
Rura Mal v. Ram Chand 19), referred to, 

Obiter.—(Smith, J., contra.) The question of good 
faith under s. 14 ofthe Limitation Act, is a ques- 
tion of fact. i 

Per Smith, J.—It isa mixed question of law and 
faot. ‘Firm Ganga Ram-Bishen Dass v. Firm Hari 
Ram-Ram Lall (5) and Kala Singh v. Gehna Singh- 
Lal Chand (6), doubted. : 

_ Ex of D. A. against the order of the Dis- 
trict Judge of Hardoi, dated April 17, 1936. 

Smith, J.—(March 30, 1937.)—This is an 
appeal against a decision of the learned 
District Judge of Hardoi, by _ which he 
allowed an appeal from a decision of a 
learned Honorary Assistant Collector, Rai 
Bahadur B. Mohan Lal, in the Hardoi 


The facts are that one Piare Lall 
obtained a decree in the Court of that 
Honorary Assistant Collector, against two 
men named Jagdeo Prasad and Basdeo 
Prasad, for a certain sum paid by him on 
their behalf as revenue. The date of the 
decree is June 8, 1930. Two execution ap- 
plications were made, the second of which 
was consigned to records on February 5, 
1932. A tbird application was made on 
February 4, 1933, but it was not: made in 
the Ccurt of the Honorary Assistant Collec- 
tor who had passed the decree, but in 
the Court of another Honorary Assistant 
Uollector B. Jalpa Bakhsh. The Office of 
that Honorary Assistant Collector, reported 
that the application should have beén made 
in the Court of Rai Bahadur B. Mohan 
Lall, wko had passed the decree, whereupon 
B. Jalpa Bakhsh ordered on February 20, 
1935, that tbe application be sent through 
the Deputy Commissioner to the Court of 
Rai Bahadur B. Mohan Lall. The ap- 
plication appears to bave arrived there on 
February 26, 1935. Rai Bahadur B. Mohan 
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Lall was of opinion that the decree-holder 
had not acted with due care and attention 
in presenting the application in the Court 
of B. Jalpa Bakhsh, and accordingly 
though he regarded it as “a very hard 
case”, he ordered the execution application 
to*be consigned to records as- time-barred. 
The’ decree holder then appealed, and the 
learned District Judge took the view that 

“the decree-holders’ mistake was a bona 
fide one, and he accordingly allowed 
him the benefit of the provision of s. 14 of 
the Limitation Act, and allowing the ap- 
peal, he set aside the order of the learned 
Honorary Assistant Collector, and directed 
that the*execution. application should be 
restored to hearing, and dealt with ac- 
cording to law. He pointed out that the 
two Honorary Assistant Ccllectors referred 
to above had concurrent jurisdiction in the 
Pargana to which the case related. The 
judgment-debtors have presented this pre- 
sent appeal against that decision. 

The learned Counsel for the appellants 
relies on a decisicn’of the old Court of 
Judicial Commissioner of Oudh reported in 
220. O. 39 Ram Sahu (Thakur) Plaintiff v. 
Imdad Hussain (Syed) and others, defendants 
(1) and also on decisions of this Court 
reported in 10 O. W. N. 1154 Mithoo Lall v. 
Jamna Prasad and another (2),100. W. 
N. 1247, Patraji, Musammat v. Radhika 
Baksh Singh (3) and 11 O. W. N. 1530, 
Bhagwan Din and another v. Badri Prasad 
and others (4). The learned Counsel for the 
decree-holder respondent maintains that 
the finding that the execution application 
was presented in the Court of B. Jalpa 
Baksh in good faith is a finding of fact, 
which cannot now be questioned. In sup- 
port of his contention he has referred to 
two decisi.ns of the Lahcre High Court 
reported in A.T. R. 1927 Lah. (0%, Firm 
Ganga Rom-B.shan Dass v. Firm Hari 
Ram- Ram Lall and another (5) and I.L R. 
l: Lah. 106, Kala Singh Vendee-Plaint- 
iff v. Gehna Singh (defendant) and Lall 
Chand Vendor (Plaintiff) (6). This latter 
decision is also reported in A.J]. R. 1932 
Lah. 5381, Kala Singh Vendee-Plaintiff v. 


(1) 22,0 O 39; 51 Ind. Oas. 590;6 O L J 294; A I 
R 1819 Oudh 378. 

(2) 10 O W N 1154; 146 Ind. Cas. 127; 6 RO 83: 
AT R1933 Oudh 523 (F B). 

(3) 10 O W N1247. 147 Ind, Cas; 799(1);A I R 
1934 Oudh 10 (1); 6 R O 307. 

(4) 110 W N 1530; 153 Ind. Oas. 181;7 R O 309; 
A I R1935 Oudh 108; 1934 O L R 925. 

(5) A IR 1927 Lah 909; 102 Ind. Cas. 628, 

(6) 14 Leh. 106; 138 Ind. Oas. 646; Ind. Rul. (1932) 
Lah. 515; A I R 1932 Lah. 531; 33 P L R 740. 
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Gehna Singh (defendant) and Lal Chand 
(Vendor-Plaintiff) (6). These decisions 
support the c ntention of the learned Coun- 
sel for the respondent, but if I may respect- 
fully say so, I entertain some doubts as 
to their correctness. It seemsto me that 
the question whether a proceeding has 
been prosecuted in good faithin a wrong 
Court is at least mixed question of law 
and fact, and that consequently the finding 
of the learned District Judge that the 
execution application in question was pre- 
sented in the Court of B. Jalpa Baksh 
in good faith is not a pure finding of fact 
which cannot now be questioned. If it 
ean be questioned, I am myself inclined 
to think that the view taken by the learn- 
ed District Judge was wrong. As, how- 
ever, there are the abovetwo decisions of 
the Lahore Court in favour of the conten- 


‘tion of the learned Counsel for the decree- 


holder respondent, and nothing definite has 
been shown me to the contrary effect, I 
refer this appeal for decision toa Bench of 
two Judges under the provisions of s. 14 (2) 
of the Oudh Courts Act. : 

Mr. K. N. Tandon, for the Appellants. 

Mr. S. C. Das, for the Respondent. 

Judgment.—This appeal against a decis- 
ion of the learned District Judge of Hardoi 
was referred for decision by a Bench of the 
late ‘Smith Judge. 

The facts are that on June 8, 1930, the 
decree holder respondent obtained a decree 
for lend revenue paid by him on behalf 
of the defendants-appellants from the Court 
of B. Mohan Lall, an Honorary Assistant 
Collector of the Ist Class. On Decembêr 
19, 1930, he put in an application fbr 
execution of the decree in the same Court, 
but the application proved infructuous, 
On February 5, 1932, a second applica- 
tion for execution was made tothe same 
Court but eventually it was also consigned 
to records. The third application for 
execution, which has given riseto this ap- 
peal, was made by the decree-holder on 
February 4, 1935, but it was made to the 
Court of B. Jalpa Baksh, another Hono- 
rary Assistant Collector, exercising juris- 
dicti n in the same sub-division as 
B. Mohan Lall. By this application the 
decrec-holder wanted to attach a decree 
passed by B. Jalpa Baksh in favour of 
the present judgment-deb.ors appellants. 
The office of the Court of B. Jalpa Baksh 
made a report that the application was 
wrongly filed in that Court but should 
have been filed in the Court of B. Mohan 
Lall. On this report B. Jalpa Baksh 
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» passed an prderon February 20, 1935, to 
. the effect that the application be sent to 
. the Court of B. Mohan Lall through the 
+ Deputy Commissioner’ of Hardoi. On the 
ı next day the Deputy Commissioner of 
-Hardoi passed an order for the transmission 
-.0f the application to the Court of B. 
: Mohan Lall and it was received in that 
: Court on February 26, 1935. The judg- 
ment-debtors objected on the ground that 
the application for execution was beyond 
. time and B. Mohan Lall upheld this 
_ objection; holding that as the application 
. was wrongly. filed in the Court of 
B. Jalpa Baksh. the decree-holder was not 
“ “entitled to the benefit of s. 14 of the Indian 
‘Limitation Act. Against this order the 
- decree-holder appealed to the District 
Judge and the learned Judge reversed the 
learned: Assistant Collector's order and 
sent back the case to him with directions 
to restore the execution application to its 
original number and to proceed according 
to law. He was of opinion that in the 
circumstances of the case the decree- 
holder was entitled to.the benefit of s. 14 
of the Limitation Act. [tis against this 
order that the present appeal was filed by 
, the judgment: debtors. 
.. The learned Counsel for the respondent 
argues that the question. whether or not 
. he was prosecuting bis application in 
good faith in the Court of B. Jalpa Baksh is 
.@ question of fect and that it having been 
- decided in his favour by the lower Ap- 
_ pellate Court, this Court has no jurisdiction 
to interfere with the finding of that Court. 
.,He relies on the cases of Firm Ganga Ram 
_Bishen Dass v. Firm Hari Ram Ram Lall, 
A. I. R. 1927 Lah; 909 (5) and Kala Singh 
.v. Gehna Singh, I. L.R. 14 Lah. 106 
. (6). On the other hand the learned Coun- 
.sel for the appellants contends that the 
question is not a pure question of fact, 
but is atleast a mixed question of fact 
and law. He relieson Ram Jag Pandey 
_v. Bhagwant Pandey, 36Ind. Cas. 702 (7) 
and Shaikh Fazlul Jamil v. Shaikh Helal- 
_ud Din, A-I. R. 1927 Pat. 256 (8). We 
. consider that it is not necessary for the 
purpeses of this appeal, to decide whether 
.the question of good faith under s. 14 of 
the Limitation Actis a question of fact or 
law, though we are inclined to the view 
contended for by the learned Counsel for 
‚the respondent. The learned District 


! (36 Ind. Ons. 702; 19070 367; A IR 1916 Oudh 
1- ĠJA TR 1927 Pat; 256; 101 Ind. Oas. 7%4;8PL T 
561. 
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Judge ona considertion of the facts of 
the case, namely, that the Court of B. 
Jalpa Baksh had concurrent jurisdiction 
with that of B. Mohan Lall, that the 
decree holder was probably advised by 
Counsel as the application for execution 
bears the signatures of and was put in by a 
Counsel and that execution wasscught by 
attachment of a decree of the Court of 
B. Jalpa Baksh, came to the conclusion 
that the decree-holder was prosecuting 
his application in the Court 6f:B. Jalpa 
Baksh in good faith and we agree, if we 
may respectfully say so, with the view 
taken by their Lordships of tbe Lahore 
High Court in Rura Mal v. Ram Chand, 
A. I. R. 1936 Lah. 200 (9) in which it was 
held that once a discretion has been ex- 
ercised inthe matter under s. 5of the 
Limitation Act by the lower Appellate 
Court, the High Court should not interfere. 
The same principle should, in our opinion, 
apply to a discretion exercised under s. 14 
of the Act, and we donot think the learned 
District Judge exercised his discretion 
improperly in the present case. 

We, therefore, dismiss the appeal with 
costs and concur with the order of the 
the District Judge. 

peal dismissed. 


D. Ap 
(9) A I R1936 Lah, 200; 159 Ind. Oas. 1788 R L 
353; 37 P L R 784. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 44 of 1937 
May 21, 1937 
ALMOND, J. O. 
GOPI CHAND DUNI OHAND—-PETITIONER 
versus 
HUKMAT KHAN— INSOLVENT AND OTHERS— 


OPPOSITE PARTIES 

Provincial Insolvency Act (V of 1920), s. 10—Failure 
to apply for discharge within prescribed period— 
Adjudication annulled — Fresh application for 
adjudication — Permission not specifically asked— 
Objection of contesting creditor not considered—Order 
of adjudication again — No finding that conditions 
in s., 10 were fulfilled—Permission to apply, if can be 
presumed, 

It is incumbent upon the Insolvency Judge before 
granting permission to bring a second application 
to cometo a finding that the conditions of the last 
part of E 10, Provincial Insolvency Act have been 

ed. 


A person was adjudged insolvent. He failed to 
apply for his discharge within the prescribed period 
and the adjudication was, therefore, annulled.. He 
presented another: application for adjudication, 
referred therein to the fact that hia previous adjudi- 
cation had been annulled, but did not specifically 
ask permission to bring the second application. The 
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contesting creditor, raised the point that the in- 
solvent having had a previous adjudication annulled, 
was not entitled to bring a fresh application. The 
question was not considered by the Insolvency Court 
which again adjudged the petitioner insolvent, 
referring in the course of the order to the fact that 
the previous adjudication had been annulled. There 
wan 2o finding that the conditions ins. 10 were ful- 

Held, that as there was no finding that the con- 
ditions under s. 10 were fulfilled, it could not be 
presumed that the Court permitted the second ap- 
plication only because the Court had referred in the 
order to the annullment of the first application. 

O. R: P. from an order of the Additional 
Judge, Peshawar, dated November 3, 1936. 
Mr. Mir Waliullah, for the Petitioner. 

Order.—tThe respondent in this applica- 
tion for revision, Hukmat Khan, .was 
adjudged insolvent. He failed to apply 
for his discharge within the prescribed 
period and the adjudication was, therefore, 
annulled. He presented another applica- 
tion for adjudication, referred therein to 
the fact that his previous adjudication had 
been annulled, but did not specifically 
ask permission to bring the second appli- 
cation. In his written statement the con- 
testing creditor, who is the petitioner hefore 
me raised the point that the insolvent 
having had a previous adjudication annul- 
led, was not entitled to bring a fresh 
application. The question was not consi- 
dered by the Insolvency Court which again 
adjudged the petitioner insolvent, referring 
in the course of the order to the fact 
that the previous adjudication had been 
annulled. The contesting creditor appealed 
to the Court of the District Judge and 
again raised the point of permission to 
bring the second application. The learned 
Additional Judge held that as the insol- 
vency Judge had referred to the annul- 
ment of the previous adjudication, it must 
be presumed that the Court permitted the 
subsequent application. 


I am unable to agree with the finding 
of the learned Additional Judge. Section 
10, Insolvency Act, provides that a debtor 
in respect cf whom an order of adjudica- 
tion has been annulled owing to his failure 
to apply for his discharge shall not be 
entitled to present an insolvency petition 
without the leave of the Court by which 
the order of adjudication was annulled, 
and furthermore, that such Court shall not 
grant leave unless it is satisfied either 
that the debtor was prevented by any 
reasonable cause from presenting his appli- 
cation or that the petition is founded on 
facts substantially different from those con- 
tained in the petitionon which the order 
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. contended that the suit was 
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of adjudication was made. It is clearly 
incumbent upon the Insolvency Judge 
before granting permission to bring a 
second application to come to a finding 
that the conditions of the last part of this 
section have been fulfilled. There has 
teen no such finding by the Insolvency 
Judge and the reason is that there has 
been no application for permission to bring 
a fresh application. In these circumstances 
I accept this petition and annul the order 
of adjudication which has been passed in 
favour of the respondent. The respondent 


will bear the petitioner's costs in all 
Courts. Pleader's fee Rs. 16. 
s. Revision allowed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1129 of 1935 
September 30, 1937 
Ganea Nata, J. 

RAM CHANDER SINGH AND OTHERS — 
DEFEN DANTS—APP&LLANTS 
versus 
NIJA AND ofaERS—PLAINTIFFS— 

RESPONDENTS 

Agra Tenancy Act (III of 1926), s. 99—Tenant 
wrongfully ejected and prevented from getting posses- 
sion by co-sharer landlord—Suit under s. 99, in 
Revenue Court—Maintainability of. 

Tt is not necessary that a wrongful ejectment 
should be made by the whole body of the landhold- 
ers. If a tenant is wrongfully ejected or prevented 
from obtaining possession of his holding or any. part 
thereof, otherwise than in accordance with the pro. 
visions of the Agra Tenancy Act, by any co-sharer 
of the landholders, s. 99, would apply and a suit 
would lie in the Revenue Court. Ram Agyam 
Panday y. Chatrughun Singh (1) and Subedar Singh 
v. Komal Singh (2), relied on. 

S.C. A. from the decision of the Sub- 
Judge, Bareilly, dated May 31, 1935. 

Mr. Ambika Prasad Dube, for the Appel- 
lants. k 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This is a defendants’ appeal 
and arises out of a suit brought against 
them by -the plaintiff-respondents for 
possession over 8 biswas of land in plot 
No. 84 by removal of the construction 
alleged to have been made by the defen- 
dants. Plot No. 84 is the occupancy hold- 
ing of the plaintiffs. The plaintiffs’ cage 
was that without any right the defendants 
who are some of the -landholders have 
built a house on 8 biswas. The defendants 
barred by 
s. 99, Agra Tenancy Act, and limitation, 
Both thelower Courts have concurrently 
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found that the suit is not barred by s. 99, 
‘Agra Tenancy Act, asthe defendants do 
not represent the whole body of landholders. 
:. They have relied on a ruling under the 
* old Tenancy Act of 1901. Section 99 
: of the present Tenancy Act (IIT of 1920) has 
f.-much widened the scope. Section 79 
of the old Tenancy Act was confined to an 
-ejectment by a landholder, whiles. 99 
of the present Act relates to a wrongful 
ejectment by a landholder-or any person 
-claiming as landholder to have a right to 
eject or any ‘person claiming through 
such landholder or person whether as 
tenant or otherwise. Tbe rulings under 
the old Tenancy Act, therefore. do not 
apply now to .cases under s. 99 of the 
present Tenancy Act. 

In this case, as, has been stated by the 
plaintiff himself in para. 6 of his plaint, 
the alleged constructions were made on 
January 10, 1928, that is long . after the 
present Tenancy Act came into force. It 
is not now, necessary that a wrongful 
ejectment should be made by the whole 
body of the landholders. If a tenant is 
wrongfully ejected or prevented from 
obtaining possession of his holding or any 
part thereof, otherwise than in accordance 
with the provisions of the Tenancy Act, 
-by any co-sharer of the land-holders, s. 99 
would apply and a suit would liein the 
Revenue Court. In Ram Agyam Pandey v. 
Chatrughun Singh (1) it was held : 

“According to s. 99, Tenancy Act of 1926, read 
with a. 230,a tenant ejected from his holding ‘by 
“his landholder or any person claimingas landholder 


tohave aright to eject him must sue such person 
for possession in the Revenue Court and it is not 
- necessary thatall the proprietors of the mahal should 
eject atenant in order to give jurisdiction to the 
- Revenue Court.” 7 k 
> The same view was taken in Subedar 
“Singh v. Komal Singh (2). ‘The decision 
therefore, of the lower Court cannot be 
_maintained. It is, therefore, ordered that 
the appeal be allowed, the decree of the 
lower Court be set aside, and the plaint 
be returned tothe plaintiffs for presenta- 
‘tion to the proper Court. The parties shall 
bear their own costs. Permission for 
Letters Patent Appeal is rejected. 
D. Appeal allowed. 
(1) (1932) A L J 864; 143 Ind. Oas. 239; A I R 1933 
ll. 44; 16RD 861; L R13 A 361 Rev; Ind. Rul. 


. 214. 
fi R 1929 All. 656; 119 Ind, Oas. 252; 13 R D 


676; Ind. Rul. (1929) All. 1001. 
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BOMBAY HIGH COURT 
Notice of Motion in Suit No. 1292 of ` 
1936 ; 
January 21, 1937 


Kania, J. 
LILADHAR RATANSI—PLAINTIFP 
versus 
SALEHBHAT E. BADRI—DEFENDANT 

Civil Procedure Code (Act V of 1908), O. XXIII, 
T. 3—Compromise—Recording of —Notice of motion, 
if can be taken out. 

Order XXITI, r. 3, Civil Procedure Code, as word- 
ed is not sufficient to take away the right which 
exists in thedefendant otherwise to move the Court 
to record a compromise. Order XXIII, r. 3, enables 
the Court to try the question whether a compromise 
propounded by one side and disputed by the other 
took place or not, and if it comes to the*conclusion 
that the compromise was arrived at, the Oourt is 
obliged to pass a decree in terms of that compromise, 
No specific provision in the Civil Procedure Oode, 
or the High Oourt Rules exhist which prevents a 
defendant from taking out a notice of motion to 
achievethat object. Manilal Motilal v. Gokaldas Row- 
ji (1), relied on, Ruttonsey Lalji v. Pooribai (2), dis- 
tinguished. 

Mr.C. K. Daphtary, for the Plaintiff. 

Mr. M. A. Jinnah, for the Defendant. 

Judgment.—The defendant -has taken 
out this notice of motion to‘ record a com- 
promise on the terms contained in the 

“letter of his attorneys dated January 13, 
- 1937, and praying that a decree may be 
passed in favour of the plaintiff in terms of 
the said compromise. The first contention 
urged by “the plaintiff is that the procedure 
adopted is incorrect. Relying on the de- 
‘cision in Manilal Motilal v. Goktldas Rowji 
- (1), the plaintiff urges thatthe only right ` 
‘of the defendant is to put ina supplemental 
written statement, pleading by way of de- 
fence the compromise compounded by him. 
‘He further relies on High Court r. 150 
which enable a defendant to file a supple- 
“mental written statement in respect of 
matters which arose after his first pleading 
-constituting his defence to the action was 
filed. In my opinion the plaintiff's conten- 
„tion is not correct. Order XXIV, rt. 3, 
` Civil Procedure Code, allowsa compromise 
to be proved but lays down no procedure 
showing the manner in which it can be done. 
It, however, lays down that on a compromise 
. being proved, the Court shall pass a decree 
in terms thereof. Further, the decision of the 
Court recording or refusing to record the 
‘compromise is liable to appeal under 
O. XLIII, r. 1, although the decree which a 
Court may pass on the compromise is called 
a consent decree. The decision in Manilal 
Motilal v. Gokaldas Rowji (1), principally 


(1) 45 B 245; 59 Ind. Oas. 53; A I R 1921 Bom. 310; 
22 Bom. LÆR 1048. 
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deals with ‘the. question whether. a refer- 
ence to arbitration; in ,a pending suit, 
made without an order of the Court, 


followed by an award, can,,be. enforced’. 
or not. The. decision ; was that it could - 


not be enforced. as an award either 
under the Civil, Procedure .Oode or the 
Arbitration Act, but on the analogy of a 
compromise between the parties may. be 
recorded under O. XXIII, r. 3. The proce- 
dure to be, adopted in cases. of that type (as 
Macleod, ©. J. in his judgment expressly 
stated), viz., the enforcement of a compro- 
mise contained in an award made in pur- 
suance ef a submission to arbitration in a 
pending suit without the intervention of 
the Court may be as stated inthat judg- 
ment. Ifthe plaintiff wanted to enforce 
it, he was to take out a motion and if the 
defendant wanted to enforce it against an 
unwilling plaintiff, he could plead it bya 
supplemental written statement. Without 
stating definitely if in matters of that kind 
the parties were prevented from taking 
any other procedure, if it was allowed to 
them in law, Ido not think it is necessary 
to consider that aspect on the present 
motion because the compromise propound- 
ed in the present case is not an award 
made under those circumstances. Fawcett, J. 
in the course of his judgment on this point 
evidently yielded to the opinion of the 
learned Chief Justice and stated so in 
express terms. In his. judgment, Fawcett, J. 
stated that the English Law of procedure 
appeared. to be the same and for that 


purpose relied on a: statement in Hals- : 


bury’s Laws of England, Vol. 23, p.. 167, 
foot-note (h). With .all respect it appears 
that the learned Judge overlooked the fact 
that the statement contained in .that foot- 
note was based on a decision of 1820, i. e. 
before the Judicature Act. At p. 168 of the 
same volume, in considering the practice 
and, procedure on the same point, it is 
stated as follows : 

“If there is a default in the carrying out of the 
terms of the compromise by the plaintiff or the 
defendant, the agreement for the compromise, if it 
hag not been madea rule of Court, and if it re- 
lates only tothe proceedings in the action, may be 
enforced by an application in the action.” 


The statement of law in Daniel Ohancery 
Practice is also 
Ruitonsey Lalji v. Pooribai (2), Scott, J. 
had occasion to consider the procedure 
in enforcing a compromise under e, 375, 
Civil Procedure Code, 1882. The learned 
Judge stated as follows (p. 308*) : 

(2) 7 B 301. 

*Page of 7 B.— Bd.) 
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. unable therefore to concede 
‘sufficient ground to uphold the plaintiffs 
„= contention. The result is that O. XXIII, r. 3, 


in similar terms. In. 
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“The outcome of the various (English) cases I 
have consulted is that ‘2 simple agreement bet- 
ween the parties for the compromise of the suit 
can be enforced by interlocutory application in : 
the existing cause; but when the agreement goes ji 
beyond the subject-matter of the suit, the remedy : 


` is by bill for specific performance.” 


It is not disputed that under the English - 
Law it is now open to both parties to en- ` 
force a compromise by a motion. I am, 
therefore, unable to accept the contention 
that the observations in Manilal Motilal 
v. Gokaldas Rowji (1), bave taken away the 
right of the defendant to move the Court 
to record a compromise on a motion in 
this suit.:- The decision in Ruttonsey Lalji 
v. Pooribai (2), does not appear to have 
been noticed‘in Manilal Motilal v Gokaldas 
Rowji (1), and I am unable to treat that 
decision as overruled as regards the 
procedure mentioned therein. No reason 
is stated in Motilal Manilal v. Gokaldas 
Rowji (1), for the compromise being record- 
ed by a particular procedure except that 
it was necessary under the Original Side 
High .Court Rules to have the. suit on 
board for passing the decreé, which must” 
follow on the compromise being recorded. 
In'the present suit the defendant has asked 
the Prothonotary to put the suit on board ` 
and in'fact it is on the daily trial board as _ 
required by High Oourt Rule 266 which runs. ` 
as under: . ‘ 

“266. Nodecree‘in a suit save as provided in 


r. 374 shall be passed unless the suit appears on 
the daily trial board. er 


Under the circumstances there appears 


. to be ‘ho objection ‘to“procéed to dispose of 


the moticn and pass, a decree, in terms of ` 
the compromise if ` proved.: The conten- 
tion that r..150 enables. the defendant: to 
put in a supplemental written statement - 
in respect of the further defence is general 
in terms and is not confined to.the defence - 
of a compromise under O. XXII, r. 3:The ; 
Rule so worded generally is, in my opinion, 
not sufficient to take away- the right which : 
exists in the defendant, Otherwise to move > 
the Court to record a compromise. Iam: 
that as a 


enables the Court to try the question 
whether a compromise propounded by one 
side. and disputed by the other took place 
or not, and if it came to the conclusion 
that the compromise was arrived at the 
Court was obliged to pass a decree in terms 
of that compromise. No specific provision 
in the Uivil Procedure Code or the High 
Court Rules is pointed out which prevents 
a defendant from taking out a notice of 
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motjon to achieve that object. In the 
absence of any rule or specific authority to 
the contrary, and following the English 
practice in that respect, I think. it is per- 
missible to the defendant to take out a 
notice of motion as he had done. The 
plaintiff's contention in that respect must, 
therefore, fail. 
D. Order accordingly. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 25 of 1937 
NIAMAT ULLAH AND MUSAMMAD ISMAIL, JJ. 
September 30, 1937 
M. MUKAND SARUP—PLAINTIFER— 
APPLIOANT 
versus 

Tu. KRISHNA CHANDRA SINGH anp 

OTHERS—DEFENDANTS— OPPOSITE Party 

U. P. Encumbered Estates Act (XXV of 1934), 
8.7 (1) (a}—Suit for possession, mesne profits and 
debt pending at date of Collector's order under s. 6 
—Stay of suit regarding claim for mesne profits and 
possession--Separate trial of claim for debt under 
Civil Procedure Code (Act V of 1908), Ò. IT, r. 6. 

Suit for possession or for mesne profit is not one 
in respect of debt within the meaning of s. 7 (1) (a), 
U. P. Encumbered Estates Act. i 
suit pending at the date of Collector's order under 
s. 6, there isa claim for debt also, the suit so far 
as it concerns mesne profits and possession, should 
not be stayed. With regard to the claim for debt 
a separate trial under O. II,r. 6, Civil Procedure 
Code, should be ordered and qua that cause of action 
the suit should be stayed. Champa Deviv. Asa Devi 
(1), relied on. 

Mr. Shiva Prasad Sinha, for the Appli- 
cant. 

Mr, S. N. Seth, for the Opposite Party. 

Niamat Ullah, J.—This is an applica- 
tion in revision under s. 115, Civil Proce- 
dure Code, againgt an order passed by the 
Civil Judge of Bulandshahr, confirming a 
previous order passed by his predecessor 
staying a suit pending before him. The 
stay was ordered under s. 7, Encumbered 
Estates Act as the defendants had repre- 
sented tothe Court that they had applied 
to the Collector under s.6 and that their 
application had been forwarded to the 
Special Judge. The suit has been brought 
py the plaintiff-appellant for three reliefs: 
(1) for possession, (2) mesne profits with 
efect from 1333 Fasli, and (3) Rs. 2,500, 
with interest, being the profits dus to him 
from the defendants in respect of 1332 
Fasli. Itis alleged in the plaint that the 
parties to the suit are mortgagees under a 
deed dated August 17, 1904, executed by per- 
gong who aye no parties to this litigation. 
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By an agreement, dated October 21, 1924, 
it was stipulated that the plaintiff would 
be given by the defendants possession of 
certain villages in lieu of his three fifth 
share in the mortgagee rights with effect 
from the beginning of 1333 Fasli, that they 
(the defendants) .would pay Rs. 2,500 to 
the plaintiff in respect of the latter's share 
of the profits for the year 1332 Fasli and 
that in case the defendants failed to deliver 
possession as agreed, they would be liable 
to pay Rs. 4,000 as damages, It is alleged 
in the plaint that the defendants failed to 
give possegsion in terms of the agreement. 
It is also alleged that the defendants did 
not pay’ the sum of Rs. 2.500 which they 
had stiputated to pay as profits for 1332 
Fasli. Accordingly the plaintiff claimed 
three reliefs, namely recovery of posses: 
sion, mesne profits tentatively fixed ab 
Rs. 4,000 and the sum of Rs. 2,500 being 
the profits for the year 1332 Fasli. 

During the pendency of the suit, the 
defendants applied to the Collector under 
s..6, Encumbered Estates Act. Their ap- 
plication was admitted and forwarded to 
the Special Judge. The lower Court, pro- 
fessing to act under s. 7, Encumbered 
Estates Act, stayed the proceedings of the 
suit pending in his Court. The plaintiff 
subsequently moved the Oourt to re-con- 
sider its order of stay pointing out that the | 
suit was not only in respect of a debt but 
also for other reliefs. The lower Court, 
however, confirmed its order of stay as 
regards the whole suit.: The plaintiff has 
applied to this Court in revision. Section 7 
(1) (a), Encumhbered Estates Act, provides 
that all proceedings pending at the date 
of the said order (Collector's order under 
s. 6) in any Civil or Revenue Court in the 
United Provinces in respect of any public 
or private debt to which a landlcrd is sub- 
ject or with which his immovable property 
encumbered shall be stayed. The suit 
which has given rise to tbis revision, so 
far as the plaintiff claims the relief of 
possession, is obviously not one in respect 
of any debt. So far as it is for mesne 
profits, it is equally in our judgment not 
one for a debt, which is declared bv the 
Act to include any “pecuniary liability, 
except a liability for unliquidated damages.” 
Mesne profits are unliquidated damages. 
They have been defined in the Code of 
Civil Procedure as meaning profits payble 
by a person in wrongful possession of the 
immovable property. This view is in 
accord with what has been held by another 
Division Bench of this Court, in Civil 
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Revision No. 100 of 1936, Champa Devi v. 
Ase Devi (1). As regards the claim of 
Rs. 2,500 being the profits for 1332 Fasli, 
there can be no doubt that it is adebtas 
contemplated by the Encumbered Estates 
Act. ' 

The position then is that we have a 
composite suit in which two reliefs are 
not affected by s. 7, Encumbered Estates 
Act, while the third is such that the suit 
in respect thereof must be stayed. Any 
difficulty that may arise in staying a suit, 
so far asit is for some reliefs and not as 
regards the rest is,in our opinion, easily 
met by applying the provisions of O. II, 
r. 6, Civil Procedure Code, which provides : 

“Where it appears to the Court that any causeof 
action joined in one suit cannot conveniently be 
tried or disposed of together, the Oourt may order 
~ separate trials or make such other order as may be 
expedient,” : 

In a suit like the one before us, it is not 
desirable, and may be even unjust, to stay 
it so far as the plaintiff claims possession 
and mesne profits. Proceedinzs under the 
Encumbered Estates Act before the first 
Court and all the Courts of Appeal may 
take a considerable length of time. The 
suit for possession and mesne profits 
should not be held up till the proceedings 
before the Special Judge are finished. We 
think that in the circumstances of the 
case the ‘Court -should order separate trial 
of the suit so far asit relates to the cause 
of action in respect of the sum of Rs, 2,500 
and qua that cause of action, the ‘suit 
should be stayed. With regard to the rest, 
it should proceed. . 

We think that the 


Court acted with 


material irregularity in the exercise of its - 


jurisdiction in ordering the stay of the’ suit 
in its entirety. We also think that the 
Court failed to exercise its jurisdiction 
which it undoubtedly possessed in ordering 
a separate trial of two sets of causes of 
action disclosed by the plaint. The result 
is that we allow this revision with costs 
and set aside the orders of stay passed by 
the lower Court which is directed to act 
according to law as herein indicated. 


D. Revision allowed. 


(1) 172 Ind, Oas, 956; AI R1938 All. 8; (1987) A L 
J 945; (1937) R D 577;10R A 441; 1938 A L R 53. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 263 of 1936 
May 6, 1937 
DERBYSHIRE, O. J. AND 
B K. Mouxuergga, J. 
AGENT, EAST INDIAN RAILWAY— 
APPELLANT - 


versus : 
MAURICE CECIL RYAN —Responpenr. 

Workmen's Compensation Act (VIII of 1923), a. 4-0 - 
(ii}—Loss in earning capacity and not in physical 
capacity of workman has to be estimated in award- 
ing compensation—Railway workman, injured in ` 
course of employment—Razlway held best Judge of’ 

per cent. 
and workman entitled to full compensation. _ : 

The workman was employed by the Railway Company - 
as what is called, a gunner guard. Whilst the ` 
workman was following his employment, he received 
serious injuries to his spine, and asa result, he was in 
hospital for over a year. A few days previous to his 
discharge, an eminent surgeon, gave a certificate which. 
purported to assess the disability ofthe workman at . 
50 per cent. He was thereafter classified as fit only for 
sedentary work (lowest grade of employment). He - 
was put as a clerk. But after afew days he com- 
plained that he could not do that work, On being . 
medically examined he wag declared as unfitfor any . 
kind of work in the Railway. The company dis- 
charged him on the ground that he was physically 
unfit and permanently incapacitated for further 
service : ; 

Held, that what had to be estimated was the logs of 
earning capacity caused by the injury. That wasa 
different thing from the loss of physical capacity. 
It was the loss of earning capacity. A surgeon, might 
well estimate the loss of physical capacity for work, 
but the loss of earning capacity must be estimated 
by some other person. The best estimate-that could be 
given was by those people who would have the oppor- . 
tunity of seeing the workman work before and after 
the accident. The Railway Company were in the . 
best position to make an estimate of the loss of his- 
earning capacity. The company having known his 
earning capacity before and after the accident and `- 
it having disappeared in its opinion, discharged him. ; 
Thus there was 100 per cent. loss ofthe earning: 
capacity after the accident, and the workman was 
entitled, to full compensation. h 


O. A. from the original order of the Com- 
missioner, Workmen's Compensation, 
Bengal, dated February 18, 1936. 

Messrs. Sarat Chandra Basak, S. C. 
Brahmachari, Bibhuti Bhusan Lahiri and ` 
Bhabes Narain Bose, for the Appellant. h 

Messrs. J. P. Mitter and S. K. Mukherjee, 
for the Respondent. 


Derbyshire, C. J.—This is an appeal by 
the East Indian Railway Company against . 
an award of the Commissioner, Work- - 
men’s Compensation, Bengal, made on 
February 18, 1936, wherein he held that ; 
the applicant workman, who is the respon- - 
dent in this appeal, was entitled to receive 
compensation at 100 percent. from the 
Agent of the Hast Indian Railway, less a 
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certain portion already paid, -namely, 
Rs. 1,750. The facts of the case are shortly 
these. The respondent workman was 
employed by the Railway Company from 
1927. as, what is called, a gunner guard. 
A gunner guard, if has been explained to 
us, is aman whois putin charge of sort- 
ing operations in a shunting yard. On 
July 15, 1933, whilst the workman was 
following his employment, ‘he received 
serious injuries to his spine, and as a 
result, he was in hospital for over a year 
being discharged from - hospital on 
August 28, 1934." A few days: previous to 
his discharge, Mr. Banerjee, an eminent 
surgeon, gave a certificate which purported 
to assess the disability of the workman. 
In it he says: 

“Ha complained of a great deal of pain on move- 
ment of the spine. He had no symptoms of 
préssure on the spinal cord, apart from a little 
weakness of the lower limbs. After treatment he 
has ankylosed spine in the middle which is some- 
what bent forwards and is-still painful probably 
due to Osteo Arthritic changes. His movements are 
slow and: careful and not free and agile. I do not 
think he will be fit for active duty as a guard on 
a Railway. But he will be fit for sedentary work 
and will be able to carry on his normal personal 
acts quite well: I would put him in category of 
B. 4, Chap. II, Workmen's Compensation Act, and 
estimate his disability at 50 per cent.” _ 

I think the words “s. 4, Chap. II, Work- 
mén’s Compensation Act,” really mean 
s. 40 (ii), Workmen's Compensation Act, 
which is as follows: : 

“Where permanent partial disablement results 
from the- injury, the.amount of compensation shall 
be in the case’ of: an injury not specified in Sch. I, 
such percentage’ of- the compensation payable in 
the case of permanent total disablement as is pro- 
Portionate to the loss of earning capacity per- 
manently caused by the injury.” 

That was on August 28, 1934, On Septem- 
ber 10, apparently he was examined by 
the District Medical Officer of the Railway 
‘Company who gave the following report : 

“The above (that is, the workman) is physically 
unfit and permanently incapacitated for further 
Railway service on account of disability in 
class Al, A2, A3, Bl, B2 and Ol, but fit for 
class C2 after compression fracture of 12th Dorsal 
Vertebra.” i os 

On October 4, the applicant was appoint- 
ed by the Railway authorities toa clerkship 
où Rs. 90 a month which was about three- 
quarters of the pay which he had received 
prior to the accident. He attended to his 
work for some days but complained of 
pain and inability to do it. The result 
was that on October 24, the District 
Medical Officer of the Railway issued a 
note to the Divisional Superintendent to 
say: ee ee 
Phe above (i. ¢., the workman) is physically 
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unfit and permanently incapacitated for further 
Railway service on account of disability in class 
any but fit for class—after compression fracture 
of the 12th Dorsal Vertebra,” ©. 

That certificate is not too clear in its 
terms, but a notice was given to the. 
workman by the Railway Company on 
October 30, which throws some light 
upon it: 

“Please note that you have been discharged from 
the service with effect from October 21, 1934, having 
been declared by the District Medical Officer to be 
physically unfit and permanently incapacitated for 
further service on account of disability.” 


We have been shown a classification of 
the various employees of the Railway 
Company. Olass C2 is the lowest class 
and includes such employments as asst. 
tele.. traffic supervisor, ayahs, bearers, 
cash poddars, controllers, cooks, domes, 
goods accountants, head batchmen, hotel 
instructor training  schooll 
junction verifiers, Juggage inspectors, 
markmen, matrons, orderlies, and parcel 
loaders. On January 30, 1935, the Railway 
Company deposited in tte Commissioner's 
Court a sum of Rs. 1,345 which represents 
compensation at 50 percent. less certain 
sums which had been paid in advance. 
Those sums admittedly had been received 
by the workman and the Railway Oom- 
pany were entitled to have them deducted. 
On February 26, 1935, Mr. Ryan appeared 
before the Commissioner and without 
making any statement took payment of 
the. whole. of the Rs. 1,345. Apparently, in . 


‘April 1935, the workman applied to, the . 


Railway Company for work but he received - 
in reply a letter dated April.18, 1935, 
stating “you have been declared. unfit for 
further service in any class. You cannot 
be “re-appointed”. That was signed ap- 
parently by the Office Superintendent on 
November 8, 1935. The workman filed an 
application for the balance of the 100 per 
cent. compensation money which at that 
time, under the law then applicable, - 
amounted for total permanent incapacity to 
Rs. 3,500, On January 31,1936, the Gom- 
missioner, Workmen's Compensation. dealt - 
with this application and heard the evi- 
dence of the applicant and of Mr. Banerjee 
—the surgeon. He considered his decision 
and gave it, as stated above, on Febru- 
ary 18,1936, and awarded that the ap- 
plicant was entitled to receive compensa- 
tion 100 per cent. from the Railway Com- 
pany less the portion already paid, namely, 


Rs. 1,750. In his judgment the Oommis- 
sioner said : 
“Since the Railway Oompany dismissed the 


Workman on the ground that he was totally unfit 
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for .their purposes, I am inclined to think that 
they are estopped from arguing that the man is 
entitled to a less percentage than 100 now; they 
told the man in effect that he was of no employ- 
ment value as a guard or as a clerk or in any 
other capacity to them. The man's position in 
life is clear, in that he is not suitable for any other 
than the sort of employment furnishable by the 
Railway and the Act uses in s. 2 (1) the word 
capable which must mean ‘capable of atthe time 
of the accident, not ‘that he might be capable of' 
with additional training, or if he was fortunate 
enough to secure some special or perhaps rare post. 
If that is the real meaning of dismissal, the 
Railway Abthorities have given their opinion and 
acted upon it, have caused applicant to act upon 
it, and it appears to me that they are estopped 
from regiling from it.” 

16 ie from that award that the matter 
comes by way of appeal to us. I think 
that the Commissioner has arrived at a 
decision which I am unable to differ from, 
but I do not agree with the process of 
reasoning by which he arrived at it. I do 
not think that this is a case of es oppel as 
the Commissioner suggests. I cannot see 
that any estoppel, strictly speaking, can 
arise here. It has been argued before us 
that the workman's incapacity is 50 per 
cent. and that all that he is entitled to is 
50 per cent. of the compensation that he 
would be entilled to if he were perman- 
ently and totally incapacitated. Mr. 
Banerjee, the surgeon, on August 23, 1934, 
estimated his disability at 50 per cent., 
he says, under s. 4-0 (ii, Workmen's 
Compensation Act. Now, Mr. Banerjee at 
that time was in a good position and well 
qualified to estimate the loss of physical 
capacity of the workinan. The workman 
has been injured in the spine but he had 
still the use of many faculties and Mr. 
‘Banerjee may well properly have come to 
the conclusion at that time that his physical 
incapacity was 50 per cent. What has to be 
considered in this caseis not simply loss 
of physical capacity. Section 4-0 says: 

“The amount of compensation where permanent 
partial disablement results from the injury shall 
be (ii) in the case of an injury not specified in 
Sch. I, such percentage of the compensation pay- 
able in the case of permanent total incapacity as 
is proportionate to tho loss of earning capacity 
permanently caused by the injury.” 

What has to be estimated is the loss of 


earning capacity caused by the injury.” 


That 18 a different thing from the loss of 
physical capacity. Itis the loss of earning 
capacity. As a surgeon, Mr. Banerjee 
might well estimate the Joss of physical 
capacily for work, but the loss of earning 
capacity must he estimated by some other 
person. The best estimate that can be 
given is by those people who would have 
the opportunity of seeing the workman 
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work befcre and after the accident. They 
are in a position to judge what the loss of 
earning capacity is. Earning capacity is 
capacity to earn money. Here the Rail- 
way Company employed this man before 
the accident. His earnings were Rs. 125 
amonth plus Rs. 37 for allowances. That 
was the money which he had earned be- 
fore the accident. After the accident Le 
was classified as fit only for C-2 work— 
the lowest grade of employment on the 
Railway. That was cn September 10. He 
began work as a clerk on Rs, 90 a month 
on Oct«ber 4, and continued in that 
work for some days but gave it up he- 
cause he stated that he was unable to do 
On October 24, the District Medical 
Officer thought that he was unfit for work 
in any class and on October 30, the 
Railway Oompany discharged him as from 
October 24, on the ground that he was 
physically unfit and permanently in» 
capacitated for further service on account 
of disability. That was the estimate that 
his own employers were in a position to 
make, and did make, of his loss of earn- 
ing capacity. It may be, and probably is, 
true that he has some residum of earning 
capacity which, as the learned Commis- 
sioner says, in a special post, he would 
be able toemploy; but that must neces- 
sarily be small. 

In my view having regard to the action of 
the Railway Company, his employers, who 
after trying him at work and, having him 
medically examined found that he was 
unfit for any postin any one of the nu- 
merous and varied categories of employment 
which they provide, the learned Gommis- 
sioner was justified in coming to the con- 
clusion that his loss of earning capacity 
for all practical purposes was total. I do 
not put it, as the Commissioner put it, that 
the Railway Company were estopped from 
saying that he had earning capacity but 
that the Railway Company having known 
his earning capacity before the accidént 
and after the accident found that it had 
virtually disappeared. Their evidence is 
the best evidence that could be given of 
his loss of earning capacity. Consequently, 
I am of the opinion th t the decision 
arrived at by the learned Commissioner, 
but not the process of reasoning by which 
it was arrived at, was correct in law 
and that this appeal should be dismissed. 
The result is that this appeal is dismissed 
with cosis; hearing fee three gold mohurs. 

B.K. Mukherjea, J.—I agree. 

D. ` Appeal dismissed, 
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ALLAHABAD HIGH COURT 
First Civil Appeals Ncs. 188 and 198 
of 1936 
October 6, 1937 
NIAMAT ULLAH AND MOHAMMAD ISMAIL, JJ. 
SIDH NATH SINGH AND OTHERS— 

APPELLANTS 
versus 
BADRI SINGH AND oTnERS— 
RESPCNDENTS 


U. P. Land Revenue Act (III of 1901), ss. 110, 
fll—Parties entitled to raise plea of acquisition of 


`. -proprietary rights by limitation in proceedings under 


s. 110, not raising it— Declaratory suit in Civil Court 
for such rights during pendency of partition pro- 
ceedings, if maintainable. 

Where the parties might and ought to have raised 
the pleas in proceedings under s. 110, U.P. Land 
Revenue Act, of acquisition of proprietary rights by 
virtue of limitation in the Revenue Court but they 
did not doso, they are not entitled, during the 
pendency of the partition proceedings, to institute a 
civil suit fora declaration of that right. Fagira v. 
Hardewa (1), explained. 

F. C, A. from an order of the Additional 
Sub-Judge, Azamgarh, dated, March 10, 
1936. 


Mr. Chatarbhu) Sahai, from the Appel- 
lants. 
A. P. Pandey, 


Mr. 
denis. 

Niamat Ullah, J.—Tkese two cross-ap- 
peals are directed against an order of 
remand passed by the learned Civil 
Judge of Azamgarh in an appeal from the 
decree of a Munsif of that district dis- 
missing the plaintiffs’ suit for declaration. 
The order of remand confirms the decree 
‘of the first Court as regards three-fourths 
of the properly in dispute and reverses 
it as regards the remaining one-fourth, in 
respect of which the suit was remanded 
with a direction that the same be tried 
on the merits. It appears that partition 
proceedings were instituted in the Revenue 
Court in respect of village Benipur by 
one of a large number of co-sharers, 
namely Dwarka. On ihe date fixed by 
the prcclamation, the plaintiff in the suit, 
which has given rise io these appeals, 
together with some other co sharers, made 
an aplication alleging ihat they had 
obtaincd a decree in 1espect of one fourth 
share (f Musammat Badshali Kuar in 
khata khcwat Ne. 5, that an application 
ior muiaticn cf names was pending and 
that the aforesaid one-fouith share should 
be included in tLe patti to be made fer 
them. The partition officer recorded an 
‘order which is singularly obscure and 
runs as follows : 


“The applicant to get the khewat corrected and his 
ame mutated and to start proceedings to this eflect 


for the Respon- 
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within three months, The suit be stayed till that 
time.” 

Within the time allowed by the Revenue 
Court, the plaintiff who was one of those who 
had made the application already referred 
to, instituted a suit for declaration net 
only in respect of the one-fourth share of 
Musammat Badshali Kuar, which was, 
the subject matter of their application 
under s. 110, Land Revenue Act, but also 
in respect of the remaining three-fourths 
of her share. He set up the.case that 
he and defendants second set were mort- 
gagees from Musammat Badshali Kuar's 
husband, and that the mortgage, which 
was a possessory one, had become’irredeem- 
able by lapse of time. They also claimed 
to be the only heirs ‘of her husband. 
Accordingly they alleged that they were 
the proprietors of the entire share which 
once belonged toMusammat Badshali Kuar’s 
husband and subsequently toher. As regards 
the one-fourth share, they repeated the 
ground on which their application before 
the partition officer was based, namely that 
they had obtained a decree against the defen- 
dants first set. A number of pleas were 
taken by the defendants first set who 
contested the suit. It was pleaded inter 
alia that the suit was barred by sa. 
111, 112 and 233 (k) Land Revenue Act. 
The Court of first instance upheld this 
plea and dismissed the plaintiffs’ suit in 
its entirety. The latter preferred an appeal 
to the Court of the Additicnal Civil Judge 
of Azamgarh, who held that as regards 
one-fourth share to which their application 
made before the partition officer related, 
the suit was not barred by anything 
contained in the sections relied on by 
the trial Court, but as regards the remain- 
ing three-fourths share which was not the 
subject of that application, the lower 
Appellate Court upheld the order and decree 
of the trial Court dismissing the plaintiffs’ 
suit. The lower Appellate Court remanded 
the case to the trial Court for trial on 
the merits as regards the one-fourth share 
in respect ‘of which the suit was not 
barred. Two appeals have been preferred in 
this Court. Appeal No. 188 of 1936 is 
by the defendants who contend that the 
suit is barred even as regards the one- 
fourth share, while the plaintifs have 
preferred Appeal No. 198 of 1936 and 
challenged the correctness of that part of 
the lower Court’s order of remand in 
which their suit in respect of three-fourths 
of the property has been held to be barred. 

The ground on which the defendants con- 
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tend that the suit is barred even as regards 
the one-fourth share of Musammat Badshali 
Kuar is, that as the Revenue Court did 
not take one of the three courses prescribed 
by s. 11], Land Revenus Act, the Civil 
Court acquired no jurisdiction to entertain 
a declaratory suit in respectof the mahal 
which was the subject of partition pru- 
ceedings in the Revenue Court. This argu- 
ment proceeds on the assumption that the 
Order of the Revenue Court, which we have 
quoted jn the earlier part of this judgment, 
does not amount to an order directing the 
plaintiff of the present suit to institute 
a declaratory suit in the Civil Court. The 
lower *Appellate Court has held that though 
the order is very obscurely worded, there 
is no doubt that the Revenue Court 
meant to direct the plaintiff to institute 
a suit in the Civil Court for a declara- 
tion cf their right. It is contended by 
the defendants’ learned Advocate that the 
Revenue Court merely directed the plaintiff 
and some others to obtain mutation of 
names and did not require them to institute 
a civil suit. A literal interpretation of 
the first part of the order may lead to this 
result,but taking the order as a whole with the 
surrounding circumstances, we do not think 
this could have been the intention of the 
Revenue Court. The plaintiff was directed 
to “start proceedings.” If this had re- 
ference to proceedings for obtaining muta- 
tion of names, the Assistant Collector would 
have said to continue the proceedings 
which were already pending. It may be 
that it was in the mind of the Assistant 
Collector that to obtain mutation of names 
the plaintiff should first obtain a decree 
from the Civil Ccurt and then apply for 
correction of the Khewat. In all the circum= 
stances of the case, we are not prepared 
to say that the lower Appellate Court has 
misconstrued the order of the Revenue 
Court. Accordingly we hold that the 
plaintiff was required by the Revenus 
Court to Institute a civil suit and that 
the Assistant Collector acted under s. 111 
(b), Land Revenue Act. 

The next question is whether it was open 
to the plaintiff to institute a civil suit not 
only ein respect of the one-fourth share 
which was in question before the Revenue 
Court but also in respect of the other three- 
fourths share which once belonged to 
Musammat Badshali Kuar. Learned Counsel 
for the plaintiff argues that they are 


mortgagees and, as no question of proprietary _ 


right was involved in the Revenue Court, 
there is nothing to prevent his client seeking 
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au additional relief in the declartory suit 
which he had to institute in pursuance 
of the order of the Revenue Court. We 
do not think that the matter isso simple 
as that, It is alieged in the plaint that 
the plaintiff and defendants second set are 
exclusively entitled to khata khewat No. 5 
which originally belonged to Mahabal 
Singh, the husband of Badshali Kuar, cn 
whose death it passed to them as the nearest 
reversioners. It is also alleged that tne 
entire khata khewat had been mortgaged 
with possession tothem by Mahabal Singh 
more than GO years before the suit, and 
that they have become full proprietors by laps 
of limitation. In our opinion the plaintiffs 
and the defendants’ second set might and 
ought to have raised these pleas in the 
Revenue Court and, since they did not 
do so, they were not entitled, during the 
pendency of the partition proceedings, to 
institute a civil suit for a declaration of 
right to the three-fourths share of khata 
khewat No. 5. The case in Fagira v. 
Hardewa (1), applies to the case. The 
result is that the order of the lower Ap- 
pellate Court, which is challenged in these 
appeals, is upheld and the appeals are 
dismissed with ccsts. 

D. Appeals dismissed. 

(1) 26 ALJ 217; itt Ind. Cas. 177; AIR 1928 


All. 172;50 A559; LL R9 A 49Kev.; 12 RD; ILT 
40 All. 112; Ind. Rul. (1929) All, 241(F B). 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1109 of 1935 
Febraary 5, 1937 
VENKATARAMANA Rao, J, 
N. ADINARAYANA CHETTY AND ANOTHER 
——PETITIONERS 
versus 

A. CHENGIAH CHETTY AND oruges — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 5—Final decree, tf can be resisted by legal re- 
presentative of deceased mortgagor on ground that 
property is Acharyapurusha service inum—Hxecution 
—Decree binding—Decree directing sale prohibited on 
ground of public policy — Executing Court, if can 
refuse execution of decree—Objection, if cun be de- 
termined by taking evidence—Doctrine that execution 
Court cannot go behind decree, whether applies where 
objection is taken at stage of passing finat decree in 
mortgage sutt—Hstoppel—IF can be relied to defeat 
the prohibition of law, 

Order XXXIV, r. 5, Civil Procedure Uode, no doubt 
says that if payment is not made as directed by the 
preliminary deciee, the Court shall pass a tinal 
decree for sale, butthat does not mean that the 
Court is bound to pass a final decree fur sale. It ig 
only in cases where there is no prohibition imposed 
by substantive law that the Court can direct a sale 


6£0 
It is open to a party whohas been impleaded as the 
legal representative ofthe deceased mortgagor defen- 
dant to resist, the passing of a final decree on the 
ground that the mortgaged property being an 
Acharyapursha service inam is inalienable and 
the sale of such property would be illegal on grounds 
of public policy. 

There is an exception which the Courts have re- 
cognized to the application of the general rule as to 
jurisdiction of the executing Court to go behind the 
decree, Where alienation of certain property is 
prohibited on grounds of public policy, either under 
the generallaw or by statute, the executing Oourt 
-can refuse to execute a decree which directs such a 
sale. Lakshmanaswami Naidu v, Rangamma (9), 
Raja of Vizianagaram v. Dantivada Chelliah (10) 
and Raja of Kalahasti v. Venkatadri Reo (li>, relied 

No distinction should be drawn between the cases 
where prohibition appeared on the face of the decree 
and cases whereevidence will have to be taken to 
ascertain it. The Court must determine the same, if 
necessary, by taking evidence. Kumara Appan 
Srirangachariar v. Annamalai Chettiar (2) and 
Ramachandra Suryv. Venkatalakshminarayana (14), 
followed. Gorachand Haldar v. Prafulla Kumar 
Roy (8) and Amalabala Dasi v. Sarat Kumari Dasi 
(12), dissented from, Annamalai Chettiar v, Sri- 
rangacharvar (1), distinguished 

he doctrine that an executing Court cannot go 
behind the decree would not be applicable to a 
case where objection is taken at the stage of passing 
the final decree in a mortgage suit. Until the final 
decree is passed, there is no executable decree and the 
suit must be deemed to bestill pending. An applica- 
tion for a final decree is not an application in execu- 
tion and it cannot be said that the objection that the 
Oourt Cannot pass a decree for sale is one relating to 
execution, discharge or satisfaction of the decree. 
Zamindar of Ettiyapuram v. Chidambaram Chetty 
(3), discussed. E 

Estoppel cannot be relied upon to defeat the 
Bibi on i on the Sia of public policy. 

amakrishnamma v. Pasumarthi V. -= 
subbiah (16), relied on. E ras 

O. R. F. from an order of the Sub-Judge, 
Chittoor, dated April 1, 1935. 

Mr. A. C. Sampath Ayyangar, for the 
Petitioners. 


Mr. T. K. Srinivasa Thathachariar, for 
thə Respondents. 


Order.—The question raised in this 
civil revision petition is whether it is 
open to a party who has been impleaded 
as the legal representative of the deceased 
mortgager defendant to resist the pass- 
ing of a nal decree on the ground that 
the mortgaged property being an Acharya- 
purusha service inam is inalienable and 
the sale of such property would be illegal 
on grounds of public policy. The lower 
Oourt took the view that it can and raised 
an issue for determination as to whether 
the property mortgaged is Acharyapuru- 
sha service inam and adjourned the matter 
for the taking of necessary evidence. Mr, 
Sampath Aiyangar for the mortgagee peti- 
tioner contends that the lower Court had 
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no jurisdiction to go into the said ques: 
tion. He urged two points in support of 
his contention: (4) The lower Court is 
bound to pass a final decree in accordance 
with O. XXXIV, r. 5, Civil Procedure Code, 
if it is found that payment as directed 
was not made; and (ii) assuming it can go 
behind the preliminary decree, it has no 
jurisdiction to take evidence to find out 
the nature of the property. 

Reliance is placed on the recent deci- 
sion cf Burn and Lakhshmana Rao, JJ. in 
Annamalai Chettiar v. Srirangacha iar (1) 
which reversed the decision of Pandrang 
Row, J. in Kumara Appan Srirangaohariar v. 
Annamalai Chettiar (2). The argument of Mr. 
Sampath Ayyangar can be outlined thus: An 
executing Court has no jurisdiction to go 
behind the decree and must execute it as 
it stands; assuming it can, in cases where 
public policy is involved, it must ex facie 
appear from the decree or there must be 
an admission by the parties that the prop- 
erty is inalienable. This principle is 
applicable with greater force to mortgage 
decrees asthe Court has no option but to 
pass a final decree in accordance with the 
directions of the preliminary decree which 
settles finally the rights of parties. It is 
no doubt a well-established principle of 
law that a Court executing the decree 
cannot go behind it, but the Courts are 
not. agreed as to the exact limits of this 
rule. The above rule was given effect to 
in a Full Bench decision of this Court 
reported in Zamindar of Ettiyapuram v. 
Chidambaram Chetty (3) even in cases of 
want of territorial jurisdiction. Wallis, 
C. J. explained the basis of the decision at 
pages 686 and 687* thus: 

“The ordinary way of questioning a decree passed. 
without jurisdiction is an appeal or in revision, 
and if this is forbidden, a Oourt of first instance 
cannot in execution do that which the Appellate 
or Revisional Court is precluded from doing...... 
An objection to the jurisdiction is a ground for 
setting aside the decree and is not one of those 
questions relating to the ‘execution, discharge by 


satisfaction of the decree’ which are required by 
s. 47 to be dealt with in execution.” 


The Full Bench decision purports to 
follow the ruling of the Calcutta High 
Court in Kalipada Sirkarv. Hori.Mohan 


(1) (1936) M W N 1352; 168 Ind. Oas. 103; AIR 
1937 Mad. 134; I L R(1937)Mad. 329; 71 M LJ 867; 
44 L W 795;9 RM528. 

(2) 41 L W 485; 156 Ind. Oas. 331; A I R 1935 Mad 
647; (1935)M W N 348;7 R M 688. 

(3) 43 M 675; 58 Ind. Cas. 871; A IR 1920 Mad. 
1019; 39 M L J 203; (1920) M W N 460; 28M L T 75; 
12 L W 217 FB). 
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Dalal (4) but the Calcutta High Court 
has since relaxed the rnle. In Gorachand 
Haldar v. Prafulla Kumar Roy (5) the 
question arose in execution with reference 
to some of the mortgaged properties being 
outside the territorial jurisdiction of the 
Court which passed the decree. There 
was a reference to the Full Bench in the 
following terms: 

“Where a decree having been passed by a Court 
having no jurisdiction to pass it is void and a 
nullity, is the executing Oourt competent to question 
its validity ànd refuse to execute ib?” 

The answer to the reference was in these 
terms; 

“Where, the decree presented for execution was 
made by a Court which apparently had not juris- 
diction, whether pecuniary or territorial or in 
respect of the judgment-debtor's person, to make 
- the decree, the executing Court is entitled to refuse 
to execute it on the ground that it was made 
without jurisdiction.” 

This view has been since followed in 
- the Calcutta High Court. In Rabindranath 
v. Jnanendra Mohan (6) a decree was 
passed on an award made under the 
Indian Arbitration Act and it was sought 
to be executed. Objection was taken that 
no such decree could be passed and there- 
fore it was anullity. It was held that the 
executing Court was competent to treat 
the decree as a nullity. This was confirmed 
by the Privy Council in Jnanendra Mohan 
vy, Rabindranath (7) where their Lordships 
of the Judicial Committee make the follow- 
ing observations at page 674*: 

“The Act (the Indian Arbitration Act) does not 
contain any provision for making a decree on an 
award such as is contained in Sch. II, para. 21, 
Givil Procedure Code. Such a decree, if made, is 
one without jurisdiction and, therefore, a nullity. 
Their Lordships agrees with the view taken by the 
Courts in India that the decree of February 14, 
1919, was passed without jurisdiction, and was, there- 
fore, incapable of execution as such” 

This is a definite pronouncement by the 
Privy Council thatif the decree is nullity, 
it is competent to the executing Court to 
entertain the objection relating thereto 
and refuse to execute it. In view of this 
pronouncement, some of the decisions of 
our High Court which have taken a con- 
trary view in regard to the objections 
based on the score of nullity will require 

(4) 44,0 627; 35 Ind, Cas. 856; AIR 1917 Cal. 844! 
24 CL J 375;21 O W N 1104. 

(5) 53 O 166; 89 Ind. Cas. 685; A IR 1925 Cal. 907; 
29 OW N 948; 420 LJ 1 (FB). 

(6) 58 C 1018; 136 Ind. Oas 466; A IR 1932 Cal. 9; 
3° O W N 537; Ind. Rul. (1932) Cal. 194, 7 

i7) 60 O 870: 142 Ind. Cas. 324; A IR 1933 P C6l; 
60 IA 71; 37 LW 327; (1933) M W N 178; Ind. Rul. 
(1933) P C 63; 35 Bom L R 327; 37 O W N 401; (1933) 
ALJ 343; 570 L J 143 (P 0). 
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re-consideration, and with due respect, I 
dissent from the observations of Venkata- 
subba Rao, J., as to the scope of the Privy 
Council decision in Jnanendra Mohan v. 
Rabindranath (7) in Mattai Krishnamurthi 
v. Imperial Bank of India (3) at pp. 653 
and 654*. There is another exception which 
ths Courts have recognized to the applica- 
tion of the general rule as to jurisdiction 
of the executing Court to go behind the 
decree. It has been held where alienation 
of certain property is prohibited on grounds 
of public policy, either under the general 
law or by statute, the executing Court can 
refuse to execute a decree which directs 
such a sale. For a case under the general 
law, reference may be made to Lakshmana- 
swami Naidu v. Rangamma (9). In that 
case there was a decree by consent ona 
mortgage of certain property. The property 
mortgaged was the office known as golla 
mirasi and the emoluments attached to 
the said office. Objection was taken in 
execution as to the incompetency of the 
Court to sell the said property. The 
objection was upheld. The learned Judges 
observed: 

“There is no contention but that the sale of such 
an office as that now in question is opposed to 


public policy and ought not to be recognized or 
enforced by the Courts.” usher 

For a ease of prohibition under the 
statute, reference may be made to Rajah 
of Vizianagram v. Dantivada Chelliah 
(10). In that case there was an ex parte 
decree directing the sale of certain village 
carpenter's Service inam asa public service 
inam inalienable under s. 5 of Act I 
of 1895. It was held that the order for 
sale therein cannot be carried out. Their 
Lordships Subramania Ayyar and Ban- 
karan Nair, JJ., observed that: 

“The decree in so far as the direction forsale goes 
was altogether ultra vires and incompetent to confer 
the right intended and Courts are bound on the 
matter coming to their noticeto abstain from enforc- 
ing the direction:” | sed 

The same principle was applied in Raja 
of Kalahasti v. Venkatadri Rao (11). Thus 
the extreme contention of Mr. Sampath 
Ayyangar that an executing Gouri can- 
not ga behind the decree is untenable. In 
none of the above cases, it will be seen, 
was any distinction drawn between the 

+8) 59 M 642; 164 Ind. Cas. 472; A IR 1936 Mad. 
618; 71M LJ 209; (1936) MW N 561; 9 RM 124; 44 
L W 398. 

(9) 26 M 31. 

(10) 28 M 84; l4 M L J 468. 

{11) 50 M 897; 105 Ind. Cas. 248; A I R 1927 Mad. 
911; 53 M L J 533; (1927) M W N 630; 2 L W 
386. 
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cases where prohibition appeared on the 
face of ihe decree and cases where evi- 
dence will have to be taken to ascertain 
it. In Gorachand Haldar v. Prafullo 
Kumar Roy (5) no doubt Walmsley, J. who 
delivered the leading judgment used the 
word ‘apparently’ and the learned Judges 
in Amalabala Dasi v. Sarat Kumari Dasi 
(12) at p. 594*, explained it as meaning 
‘on the face of, but it is not pcssible 
to understand why such a distinction should 


be drawn. As Page, ©. J. remarks in 
S. A. Nathan v. S. R. Samson (18) at 
p. 5007: 


‘ Tf the fact is that the decretal Court had no 
jurisdiction to pass the decree, 1 ask with all due 
respect to the learned Judges who decided Gorachan | 
Haldar v. Prafulla Kumar Roy (5), what differ- 
ence does itmake in principle or as a matter of 
common sense whether the executing Court ascertains 
that fact by perusing the decree or after hearing 
evidence or holding an enquiry ? In my opinion, 
none whatever. If there was a want of jurisdiction 
in the decretal Court, the fact exists and remains 
whether the absence of jurisdiction is apparent or 
not. 

The learned Judges in Annamalai 
Chettiar v. Srirangachariar (1) seems to 
have taken the same view as the Calcutta 
High Court and distinguished the cases in 
Raja of Vizianagaram v. Dantivada Chel- 
liah (10) and Rajah of Kalahasti v. Ven- 
katadri Rao (11) as cases in which the 
objection to jurisdiction was apparent on 
the face of the decree. In coming to the 
said conclusion, the attention of the learned 
Judges was not directed to the decision 
of a Bench of our High Court reported in 
Ramachandra Suru v. Venkatalakshmina- 
rayana (14). That was a suit ona mort- 
gage and there was razinama decree. The 
property mortgaged comprised an imparti- 
ble estate which can only te alienated 
subject to the restrictions imposed by the 
Impartible Estates Act, Madras Act IL of 
1904. Unders. 4 of that Act, the proprie- 
tor of an estate is restricted from alienat- 
ing that estate except in circumstances 
where alienation would he permissible by 
law if the estate was ancestral property 
and the proprietor occupied the pcsition 
of a managing member. An application 
was made for tke passing of a final 
decree under O. XXXIV, 1.5, and for sale 
of the mortgaged property. Objection 

12) 54 O L J 593; 137 Ind. i : g 
E a 
Ind, Rul (1981) Rang 17. MAT R1931 Rang 269; 


(14) 37 M L J 6:; 50 Ind. Cas. 577; A I R 19 
429; (1919) M W N 322. ka aga 
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was taken that the property was an 
impartible estate, that there: was no neces- 
sity to borrow the amount for which the 
mortgage was executed and therefore the 
property could not be sold. It will be seen 
that this fact could not be apparent from 
the face of the decree. The learned Judges 
held that the objection can be entertained 
and evidence can be taken in regard thereto. 
This case is a distinct authority for the 
Position that where objection as to alie- 
nability is taken on tbe ground of public 
policy, itis tke duty of the Court to enter- 
tain the objection and determine the same, 
if necessary, by taking evidence ande refuse 
to pass a final decree or to execute the 
decree. It is this view which Pandrang 
Row, J. gave expression to in Kumara 
Appan Srirangachaiar v: Annamalai Chet- 
tiar (2) woere he observed thus: 

“I fail to see why, if the Court can decide a ques- 
tion on the admission of parties, it should lose that 
power to decide it simply because the parties do 
not choose to make any admissions and the Court 
has to take evidence for the purpose of deciding it. 
The Court's jurisdiction can inno way be dependent 
on the point whether evidenc2 hasto be recorded or 
not (pages 487 and 488*).” 

With these observations I agree and 
respectfully dissent from the view taken in 
Annamalai Chettiar v. Srirangachariar 
(1). Ifthe facts of the present case were 
the same as in Annamalai Chettiar v. 
Srirangachariar (1) being a decision of the 
Bench, I am bound to follow it. But the 
facts of this case are distinguishable. In 
Annamalai Chettiar v. Srirangachariar (1) 
objection was taken after the final decree 
for sale and at the stage of executicn, but 
in this case the final decree has not been 
passed and objection was taken to the 
passing of the final decree. In my opinion 
the decision in Ramachandra Suru v. Ven- 
katalakshminarayana (14) would directly 
apply to tLe case, but even on principle 
the doctrive that an executing Court can- 
not go behind the decree would not be 
applicable to a ease where objsction is 
taken at the stage of passing the final 
decree. Until the final decree is passed in 
a mortgage suit, there is no executable 
decree and the suit must be deemed to bs 
still pending. An application for 8 ‘final 
decree is not an application in execution and 
it cannot be said that the objection that 
the Court cannot pass a decree for sale is 
one relating to execution, discharge or 
salisfaction of the decree and thus the 
reasons advanced by Wallis, ©. J. in 
Zamindar of Ettiyapuram v, Chidambaram 
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Chetty (3) would not apply. Order XXXIV, 
r. 5, Oivil Procedure Code, no doubt says 
that if payment is not made as directed 
by the preliminary decree, the Court shall 
pass a final decree for sale, but that does 
not mean that the Court is bound to pass 
„a final decree for sale. It is only in cases 
where there is no prohibition imposed by 
Substantive law that the Court can direct 
a sale. . Therefore the question whether 
in default of payment the Court can direct 
asale can be gone into, because it is the 
duty of ‘the Court to see whether the 
appropriate relief by way of sale could be 
given to the parties or not and once the 
prohibition on grounds of public policy is 
brought to the notice of the Court, it is 
incumbent on the Court to give effect to 
that prohibition and decline to pass an 
order for sale: Lakshmmi Bibi Kujrani v. 
Atal Behari Haladar (15) and Ramachandra 
Suru v. Venkatalakshminarayana (14). 

Mr. Sampath Ayyangar also contends 
that it is not open to the present defend- 
ant as the legal representative of the 
mortgagor to raise the objection. There is 
not much substance in this contention. 
Objection can be taken even by the original 
mortgagor and in cases wkere objection 
was entertained, it was done at the instance 
of defendants who were parties to the 
decrees, the principle being that estoppel 
cannot be relied upon to defeat the prohi- 
bition of law on the ground of public policy: 
Soora Ramakrishnamma v. Pasumarthi 
Venkatasubbiah (16) at page 392*. 

The lower Court is therefore competent 
to go into the question whether the prop- 
erty is inalienable. Ifit finds ‘it is, it can 
refuse to pass a final decree; otherwise, 
the execution must be allowed and itis not 
open to it to go into any other question in 
execution. The decision of the lower Court 
to go into the question of inalienability of 
the property is, therefore, right. In the 
result this civil revision petition fails and 
is dismissed with costs. 

AD. Petition dismissed. 

(15) 40 O 584; 21 Ind. Cas. 117. 

(16) 58 M 389; 153 Ind. Cas. 817; A I R 1935 Mad 
ur Yd 48; (1934) MW N 1407; 49 L W 918: 7 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 987 of 1936 
October 1, 1937 
IQBAL AHMAD AND HARRIES, JJ. 
BAKSHI RAM AND OTHBRS— APPELLANTS 
versus 
EMPEROR—ResponDEnt 

Criminal Procedure Code (Act V of 1898), ss. 408, 
404—'Trial’ if includes ‘yudgment—Trial and argu- 
ments before Assistant Sessions Judge—Before deli- 
very of judgment, Judge made Additional Sessions 
Judge—Appeal from conviction where lies—S, 404, 
scope, if deals with forum of appeals. 

The word “ trial” inthe Oode of Oriminal Pro- 
cedure of 1898, as amended by Act XVIIIof 1923, 
has been used in a restricted sense and does not 
include judgment in the case. The “ conclusion of 
the trial” of a case takes place before the judgment 
is delivered, and the judgment, therefore, is no 
part of the trial and is oufside the scope 
of a trial as contemplated by the Code of 1898. [p, 
665, col. 2; p. 666, cols. 1 & 2.] 

Where, therefore, a trial was held before an Assis- 
tant Sessions Judge and after the conclusion of the 
arguments but before the delivery of the judgment, 
the Magistrate got an order that he was made an 
Additional Sessions Judge fromthe date he com- 
menced the trial of the case and subsequently de- 
livered the judgment convicting the accused : 

Held, that the appeal from the conviction lay to 
the Sessions Judge and not tothe High Oourt. That 
the order making him Additional Sessions Judge 
though retrospective in terms, could, in view of 
the provisions of s, 39, take effect only from the date 
on which the order was communicated to him. 
Jalal v. Emperor (6), dissented from, 

[Case-law discussed.] 

All that s. 404 indicates is that the appeals are 
to be against judgments and orders but that section 
has nothing to do with the forum of the appeal 
which is provided for by ss 406, 407, 408,410 and 
411 of the Code, and the determination of the forum 
of appeal must depend on the interpretation of the 
words used in those sections. [p. (67, col. 1.] 

Or. A. from an order of the Additional 
Sessions Judge, Dehra Dun, dated Decem- 
ber 5, 1636. . 

Messrs. K. D. Malaviya, G. S. Pathak, 
B. S. Darbari, S. N. Misra and Ram 
Mohan Lal Agarwala, for the Appellants. 

The Deputy Government-Advocate, for 


the Crown. 

Iqbal Ahmad, J.—The decision of the 
question referred to this Bench depends on 
the interpretation of s. 108, Criminal Pro- 
cedure Code and in pariicular on the 
answer to the question whether the trial 
of a case, in accordance with the provisions 
of the Code, extends to the time of the 
delivery of judgment or terminates at some 
stage before the Judge or the Magistrate 
proceeds to write or to deliver his judgment. 
The relevant portion of s. 408 of the Code is 
as follows: 

“Any person convicted on a trial held by an 
Assistant Sessions Judge, a District Magistrate or 
other Magistrate of the First Class........ may appeal 
to the Court of Session.” 
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The provisos to that section are imma: 
terial for the purposes of the present judg- 
ment. In order to appreciate the respec- 
tive contentions of the parties relating in 
the true interpretation of the word “trial” 
in this see ion, it is necessary to state the 
following facts: The appellants before us 
were ccmmitted to the Court of Session to 
stand their trial in a case known as the 
Railway Ticket Forgery Conspiracy Case. 
Their trial commenced in tbe Court of 
Session on August 12, 1936. The presid- 
ing officer of the Court was Mr. Crcfis, 
I. O. S. who was then an Assistant Ses- 
sions Judge. The evidence for the prose- 
cution and for tLe defence was concluded 
on November 21, 1936, and the arguments 
in the case were finished on December ?, 
1936, and the learned Judge delivered his 
judgment on December 5. 1936. He con- 
victed the appellants before us. After the 
conclusion of the arguments and before 
the delivery of judgment, viz., between 
December 3 and 5, 1986, Mr. Crofts was 
informed by the Local Government that he 
had been made an Additional Sessions 
Judge with effect from the date that he 
commenced the trial of the case. This order 
of the Lccal Government, though retros- 
pective in terms, could, in view of the 
provisions of s. 39 of the Code, take effect 
only from the date on which the said 
order was ccmmunicated to Mr. Crofts. 
Section 39 rune as follows: 

“39. (1) In conferring powers under this Code, 
the Local Government may, by order, empower 
persons specially by name or in virtue of their 
office or classes of officials generally by their off- 
cial titles, (2) Every such order shall take effect 
from the date on which it is communicated to the 
person so empowered.” 

It is. therefore, clear that till the conclu- 
sion of the arguments, Mr. Crofts was 
seized of the case in his capacity as Assis- 
tant Sessions Judge but he wrote and 
delivered the judgment as an Additional 
Sessions Judge. The appellanis before us 
filed an appeal in this Court against their 
conviction and at the time of the hearing 
of the appeal, a preliminary objeclion was 
raised bv the learned Counsel for the Rail- 
way. He argued that as the trial was 
held by Mr. Crofts, as Assistant Sessions 
Judge, the appeal did lie in the Ccurt of 
Session and not in this Court. His argu- 
ment was that tke trial came to an end 
when the arguments were finished in the 
case and that the writing cr the delivery 
of the judgment was no part of the trial, 
and therefore the appellants had no right 
of appeal to this Court, The learned 
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Counsel for the appellants on the other 
hand contended that the ‘word ‘trial’ in 
s 408 includes the judgment and in parti- 
cular the punishment inflicted on the 
party convicted and he accordingly argued 
that as the judgment was delivered by 
Mr. Orofts after he had been made an 
Additional Sessions Judge, the trial, or at 
any rate part of the trial, must be deemed 
to have been held by an Additional Ses- 
siors Judge, and as such, the appeal lay.to 
this Court. The decision of the «question 
raised depends on, the interpretation of the 
words : "convicted on a trial held by an 
Assistant Sessions Judge” in s 408, Ori- 
minal Procedure Code. The words quoted 
above which occur in s. 408 were judicially in- 
terpreted by the Madras High Court in Tiru- 
mala Venkata Reddy v. Sikatapa Ramayya 
(1) but that decision does not {ouch the ques- 
tion before us. In that case a. Magistrate 
of the Second Class commenced the trial 
of a criminal case and framed a charge 
against the accused. Thereafter he was 
invested with the powers of a Magistrate 
of tke First Class and after he was so 
invested, he continued the trial, examined 
witnesses for the defence and convictéd 
the accused. The Madras High Corrt held 
that the appeal againat the ccnviction lay 
to the Court cf Session as the trial of the 
case was held by a Magistrate of the First 
Class. It would be noticed that in that 
case part of the trial was undoubtedly 
held by a Magistraie of the First Class 
and the questicn now before us did not 
arise for decision in that case. There are, 
however, a number of judicial decisions in 
which similar words occurring in s. 407 
have formed the subject of interpretation, 
but most of those cases are also of no help 
for thè decision of the question raised before 
us, Section 407 (1) provides that: 

“Any person convicted on a trial held by any 
Magistrate cf the Second or Third Class 
may appeal to the District Magistrate” 

In Sheobhajan Singh v. Emperor (2). it 
was held that: 


“It may be admitted that the wording of s. 407, 
Criminal Procedure Code, admits of the view that 


‘it is not the conviction by a Second Olass Magis- ` 


trate but the holding of a trial by such Magistrate . 
that determines the forum of the appeal.” b 

But it also appears fròm a perusal of 
the judgment in that case thatthe Magis- 
trate who tried that case was in the 
beginning of the trialinvested only with 

(1) 51 M 257; 106 Ind. Cas, 583; A I R 1928 Mad. 
55, 29 Cr. L J 71:43 M LJ 733; (1927) MW N 
669; 26 L W 685; 39 M L T 497. 


(2) A IR 1925 Pat. 472; 86 Ind. Cas 978; 26 Or. L 
J $14; 6 P L T 554. 
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the powers of a Magistrate of the Second 
Class, but before the arguments were 
heard, he was given the powers of a 
Magistrate of the First Class. To the 
same effect are the decisione in Emperor 
v. Maganlal Jhaverchand (8) and Durga 
Das v. Emperor (4). In none of these cases 
did the question whether the trial of a 
case extends tothe date of the delivery of 
judgment arise for decision, as in these 
cases either part of the evidence was re- 
corded or the argument was heard by the 
Magistrate “concerned after he had been 
given first class powers. The precise ques- 
tion that we are called upon to decide arose 
for consideration in Baramaddi v. Magoralli 
(5). It was held in that case that where 
a Magistrate holding second class powers 
takes evidence and hears the arguments 
but is vested with first class powers be- 
‘fore. the date of delivering his judgment 
of conviction, an appeal will lie to the 
District Magistrate under s. 407. But a 
diametrically opposite view was taken by 
the Sind Judicial Commissioner's Court in 
Jalal v. Emperor (6). It was heid in that 
case that: 

“Sections 408 and 410 are to be read subject to 
the provisions of s. 404. Section 404 contemplates 
that the trial and conviction shall be by the same 
Judge, The Court to which an appeal lies from 
the judgment of a Judge is determined by the 


status of the Judge on the day on which he pro- 
nounces judgment.” 


The facts of the Sind case Jalal v. 
Emperor (6) are on all fours with the facts 
vf the case beforeus. In the Sind case the 
trial was held and the arguments were 
heatd by an Assistant Sessions Judge but 
he was made an Additional Sessions Judge 
before he pronounced ihe judgment, and 
it was held that the appeal against his 
order of conviction lay to the High Court 
and not to the Court of Session. But we 
are, with all respect for tbe reasons that 
we shall presently state, unable to’ agree 
with tzis decision. The learned Counsel 
for the appellants referred to the definition 
of the word ‘‘trial’ in Stroud’s Judicial 
Dictionary, Edn. 2, p. 2097. The word 
‘‘trial” is there defined as meaning “the 
conclusion, by a competent tribunal, of 
questions in issue in legal preceedings, 
waetLer civil or criminal.” The learned 


(3) AI R 1927 Bom. 366; 101 Ind. Cas. 602; 28 
Or. LJ 474; 29 Bom. L R 482, 

; @ A I R1927 Lah. 138; 99 Ind. Cas. 82; 28 Cr. L 

50. 

(5) AIR 1932 Cal 460: 137 Ind. Cas. 854; (1932) 
Or. Oas. 450; 32 Cr. LJ 516; 36 O W N 302; Ind. Rul. 
(1932) Oal, 394. 

(6) AIR 1937 Sind 22; 167 Ind. Cas. 75; 38 Or. L 
J-350; 30 S L R 456:9 R S 162, 
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Counsel bas further invited otr attention 
to the definition of the word “trial” in the 
Code of Criminal Procedure of 1872 (Act 
X of 1872). The word “trial” is in that 
Code defined as meaning “Ihe proceedings 
taken in Court after a charge has been 
drawn up and includes the punishment of 
the offender.” It is on these definitions 
of the word “trial” that the learned Coun- 
sel for the appellants has founded his 
argument that the trial includes the judg- 
ment: in the cage. We are, kowever, clearly 
of the opinion that the word “trial” in the 
Code otf Criminal Procedure of 1898 as 
amended by Act XVIII of 1923, has been 
used jn a restricted sense and notin the 
larger sense contended for by the learned 
Counsel for the appellants. It may be that 
in ordinary parlance and in Certain statutes 
the word “trial” is a word of wide import, 
but the question that we have to consider 
is, what is the correct interpretation to be 
put on that word having regard to the 
provisions of the Code of Criminal Proce- 
dure cf 1898. 

In the Criminal Procedure Code of 1882 
(Act X of 1882) as well as in the Code of 
1898 the definition of the word “trial” 
contained in the Ccde of 1872 was dropped 
and the word “trial” was nat defined by 
the Legislature in the’ Codes of 1882 and 
1898. A reference to the provisions of the 
Code of 1898 puts it beyond doubt that 
the word “trial” in that Code does not in- 
clude judgment. Section 366 of the Code 
provides tbat : 

“(1) the judgment in every trialin any Criminal 
Court of original jurisdiction shall be pronounced 
or the substance of such judgment shall be ex- 
plained : (a) in open Oourt either immediately after 
the termination of the trial or at some subsequent 


time of which notice shall be given to the parties 
or their Pleaders.... .” 


This provision in the Code of 1893 shows 
that the delivery of judgment is after the 
“termination” of the trial. Judgment can- 
not, therefore, be included within the word 
“trial” and the trial must be deemed to 
have come to an end before the judgment 
is delivered. The corresponding section 
dealing with “judgment” in the Code of 
1882 was s. 366 of that Code which provid- 
ed that: 

“The judgment in every trial in any Criminal 
Court of original jurisdiction shall be pronounced 
in cpen Oourt either immediately or at some sub- 
sequent time of which due notice shall be given to 
the parties or their Plenders, ....” 

The comparison of s. 366 in the two 
Codes unmistakably shows that the Legis- 
Jature, in the Code of 1898, deliberately 
introduced the words “after the termina- 
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tion of the trial"—words which are not 
to be foundins 366 of the Code of 1882. 
The introduction of these words in the 
Code of 1898 must have been with the 
deliberate purpose of putting it beyond 
doubt that judgment was not to be re- 
garded as part of the trial. The same 
conclusion is deducible by sub-s. (4) of 
s 497 of the Code. Sub-s. (4) was added 
in s. 497 of the Code of 1898 by the 
Amending Act (Act XVIII of 1923). That 
sub-section reads as follows: 

“Tf at any time after the conclusion of the trial 
of a person accused of a non-bailable offence and 
before judgment is delivered, the Court is of opinion 
that there are reasonable grounds for believing that 
the accused is nO guilty of any offence, it shall 

he accused, ... 
LAN provision clearly shows that the 
«conclusion of the trial” of a case takes 
place before the judgment is delivered, and 
the judgment, therefore, is no part of the 
trial. A similar inference is deducible by 
the provisions of sa. 268 and 309 of the 
Code of 1898. ection 268 provides that: 

“All trials before a Court of Session Shall be 
either by jury, or with the aid of assessors. 

Section 309 lays down that; 

“(1) when, in a case tried with the aid of asses- 
sors, the case for the defence and the prosecutor's 
reply (if any) are concluded, the Oourt may sum 
up the evidence for the prosecution and defence, 
and shall then require each of the assessors to 
state his opinion orally, and shall record such 
Pis ia then laid down by sub-s. (2) of 
me ar shall then give judgment, but in 
doing so; shall not be bound to conform to the 
opinions of the assessors. ik 

It is manifest from the provisions of 
s. 268 that the Judge together with the 
agsessors constitute the Court, and the 
presence of the assessors at every stage of 
the trial is, therefore, necessary. The 
assessors, however, play no part in, nor 
have any control over the framing of ,the 
judgment by the Judge, nor is there any 
provision in the Code that requires the 
presence of the assessors when the judg- 
ment is composed or delivered. This again 
points to the conclusion that the Legisla- 
ture did not intend to lay down that the 
trial of a‘case was to extend to the date 
of the delivery of judgment. The ques- 
tion whether pronouncing of the judgment 
is a part of trial was considered and decided 
by the Madras High Court in Murugappa 
Thevan v. Emperor, 37 Or. L. J. 223 (7). 
In that case the Madras High Court had to 
construe the words “inquiry or trial” used 

(D 37 Or. LJ 223; 160 Ind. Cas. 104; A IR 1936 
Mad. 163; (1936) Or. Oas. 161; 70 M LI 244; (1935) 
M W N 1281; 8 R M 605; 43 L W 257, 
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in s. 526 (a) of the Code of 1898 and it: 
held that: 

“The pronouncing of jadgment is not a part of, ° 
the inquiry or trial and, therefore, where a Magis- 
trate is transferred after he has completed the 
trial but before pronouncing judgment, the case 
cannot be transferred to him for the purpose of 
pronouncing judgment, however, convenient this 
course may be in practice ” 

The learned Counsel for the appellants 
relied on the decision of this Court in 
Queen-Empress v. McCarthy (8), in which 
it was held that : 

“No trial can be, legally speaking, concfuded’ until 
judgment and sentence are passed, and the trial of 
a case referred by a Sessions Judge to the High 
Court under s. 807, Oriminal Procedure Code, 
remains open for the High Court to conclude and 
complete, either by maintaining the verdict of the 
jury and causing judgment of acquittal to be record- 
ed, or by setting aside the verdict of acquittal, and 
causing conviction and sentence to be entered 
against the accused.” 


This decision, however, can furnish no” 
guide for the interpretation of the word 
“trial” as used in the Codes of 1898 for the 
simple reason that this decision was under 
the Code of 1882 in which there was no 
provision similar to the provision in the 
Code of 1898 that the delivery of judgment 
is to be ‘‘after the termination of the trial.” 
A consideration of the provisions of the 
Code of 1898 has led us to the conclusion 
that the Code draws a distinction between 
the trial of a case and the decision of a 
case. The trial of a case includes those 
stages of the proceedings of the case in 
which the parties thereto are entitled to 
take part. The trial, therefore, extends to 
the recording of evidence and to the hear- 
ing of arguments. But so far as the act 
of the preparation and delivery of judgment 
is concerned, it is an act of the Judge and 
the Judge alone and the parties can take 
no part inthe same. Judgment is, there- 
fore, no part of the trial and is outside the 
scope of a trial as contemplated by the 
Code of 1898. Inthe Sind case Jalal v. 
Emperor (6) referred to above the only 
reason assigned for the view that the forum 
of appeal is determinediby the status cf 
the Judge on the day on which he pronounc- 
ed his judgment was that s. 408 of the 
Code was subject to the provisions of s. 404, 
Section 404 provides that: . 

“No appeal shall lie from any judgment or order 
of a Oriminal Court except as provided for by this 


Code or by any other law for the time being in 
force.” 


The learned Judges observed that as 
appeal lay against the “judgment” and not 
against the “trial”, the status of the Judge 
on the date of the delivery of judgment 


(8) 9.4 420; A WN 1887, 39, 
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musé determine the forum of the appeal. 
We may, however, point out, with all 


respect, that all that s. 404 indicates is 
that the appeals are tothe against judg- 
ments and orders but that section has 
nothing to do with the forum of the appeal 
which is provided for by ss. 406, 407, 408, 
410 and 411 of the Code, and the deter- 
mination of the forum of appeal must 
depend on the interpretation of the words 
used in those sections. 

For the Teasens given above, we hold 
that the trial of the case now under appeal 
was held by Mr. Crofts as an Assistant 
Sessions Judge and, though he pronounced 
the judgment as an Additional Sessions 
, Judge, the appeal against his judgment lies 
to the Court of Session and not to this 
Court. In this view of the matter the 
proper order to pass is to direct the memo- 
randum of appeals to be retrurned to the 
appellants for presentaticn in the Oourt of 
the Sessions Judge of Saharanpur along 
with an application for extension of time 
under s. 5, Limitation Act. But io order 
to avoid this trouble to the appellauts, we 
direct that the memcrandum of appeals 
along with the typed record prepared in 
this Court be sent tothe learned Sessions 
Jadge of Saharanpur with the direction 
that he should register the appeals and 
proceed to hear and decide the same in 
accordance with law. The appellants’ 
Counsel have stated that their clients will 
file an application for extension of time 
under s. 5, Limitation Act, in the Court of 
the Sessions Judge and, having regard to 
the fact that the question now decided by 
us was not free from difficulty, we have 
every reason to believe that the learned 
Sessions Judge will extend the time and 
will treat the appeals as having been filed 
within time. 

8. Order accordingly. 


———w 


BOMBAY HIGH COURT 
Parsi Matrimonial Suit No.5 of 1936 
February 23, 1937 
5 B. J. Wapta, J. 
COWASJI NUSSERWANJI PATUCK 
` PLAINTIFF 
Versus 
SHEHRA COWASJI PATUCK— 
DEFENDANT 
Parsi Marriage and Divorce Act (IIT of 1936), s. 34 
— Legal cruelty—What is—-Grounds for séparation— 
Improper behaviour—Criterion—Factors to be taken 


into consideration. 
The word ‘cruelty' which is found in s. 34 has not 
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been defined in the Parsi Marriage and Divorce Act 
but there is no doubt that it means legal cruelty as 
understood in English Law, namely injury, causing 
danger to life or limb or health, or reasonable ap- 
prehension of such injury. In order that there may 
be legal cruelty, there must be actual violence of such 
a character as to endanger personal health, bodily 
as well as mental, or safety; or there must be a 
reasonable apprehension of it. Oruelty in the legal 
sense need not necessarily be physical violence 
either to the husband or the wife. It may even 
consist in a course of harsh conduct pursued by the 
husband towards his wife and/or their children, and 
also vice versa by the wife. Even a single act of 
gross cruelty may be enough to constitute legal 
cruelty if itis such asto lead to a reasonable ap- 
prehension of further acte of cruelty towards the 
aggrieved party. It is not merely improper behaviour 
that constitutes the ground for judicial separation ; 
it is much wider than that; it must be a behaviour 
of such a nature as to make it improper for husband 
and wife to live together in future. There is no 
definition nor description of what would amount to 
such behaviour, and there cannot be one. The safest 
criterion, is to consider the course of the conduct of 
the parties towards each other during their married 
lives and to consider whether the plaintiff has shown 
just and lawful grounds not only for living separate- 
ly from his wife, but for asking for a decree of the 
Gourt for judicia] separation. The causes of dis- 
agreement between husband and wife must be grave 
and weighty, and such as showan absolute (that is 
moral) impossibility that the duties of the married 
life can be discharged. In determining what is moral 
impossibility, the feelings and customs of the Parsi 


‘community must be taken into consideration and 


the grave responsibility not to permit the relaxation 
of the marriage bond further than the conscience of 
the community will approve, must be borne in mind. 
Evans v. Evans (1), Moonshee Buzloor Ruheem v. 
Shumsoonnissa Begum (2) and Hirabai v. Dhanjibhai 
(3), relied on. cs 

Messrs. J. D, Dawar and S. D.Vimadalal, 
for the Plaintiff. 

Mr, M. L. Maneksha, for the Defendant. 

Judgment.—This is a suit in which the 
husband sues his wife for judicial separa- 
tion from her, It isthe first case of jts 
kind under the provisions of the new 
Parsi Marriage and Divorce Act of 1936, 
for, under s. 31 of the old Act of 1865, it 
was the wife alone who could sue the 
husband for judicial separation on the 
ground of his cruelty or personal violence 
towards her rendering it improper for 
them to live together, or on the ground 
that the husband's conduct afforded 
reasonable ground for apprehending danger 
to life er serious personal injury, or if the 
husband openly brought a prostitute or 
allowed her to remain in the place of 
abode of his wife. Under s. 34, however, 
of the new Act any married person may 
sue fcr judicial separation on one of four 
grounds, namely, ‘a) any of the grounds 
for which such person could have filed a 
suit for divorce, or (b) on the ground that 
the defendant had been guilty of such 
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cruelty to him orher or to their children 
as to render it in the judgment of the 
Court improper to compel the husband 
and wife to live together, or (c) had used 
such personal violence as to render it 
improper for them to live together, or (d) 
had behaved in sucha way as to render it 
improper for them to live together. In 
this particular case. the husband sues on 
the ground that his wife has been guilty 
of cruelty to him, and also on the ground 
that she has behaved during their married 
lives in such a way as to render it impro- 
per in the judgment of the Court to 
compel him to live with her. The word 
‘cruelty’ has not been defined in the Act, 
but there is no doubt that it means legal 
cruelty as understood in English Law, 
namely injury, causing danger to life or 
limb or health, or reasonable apprehension 
of such injury. That, gentlemen, was laid 
down as far back as 1790 in the famous 
case in Evans v. Evans (1). The discussion 
is summarized at pp. 37 to 40*, At p. 38* 
it ig stated that : 

“Mere austerity of temper, petulance of manners, 
rudeness of languege, a want of civil attention 
and accommodation, even occasional sallies of 
passion, if they do not threaten bodily harm, do 
not amount to legal cruelty: they are high moral 
offences in the marriage state undoubtedly, not 
jnnocent surely in any state of life, but still they 
are not that cruelty against which the law can 
relieve.” 

In order that there may be legal cruelty, 
there must be actual violence of such a 
character as to endanger personal health, 
bodily as well as mental, or safety ; or 
there must be areasonable apprehension 
of it. At p. 40* it is pointed out that the 
apprehension must be reasonable ; a 

“| .... it must not be an apprehension arising 
merely from an exquisite and deceased sensibility 
of mind. Petty vexations applied to such a con- 
stitution of mind may certainly in time wear out 
the animal machine, but still they are not cases 
of legal relief; people must relieve themselves as 
well as they can by prudent resistance—by calling 
jn the succours of religion and the congolations of 
friends ; but the aid of Courtsis not to be resorted to 

_ insuch cases with any effect.” i 4 

This is the only safe and practical cri- 
terion of cruelty which guides the English 
Courts, and as Lord Stowell pointed out 
in Evans v. Evans (1), “the Court has never 
been driven off this ground.” The case 
has been cited with approval by the Privy 
Council in Moonshee Buzioor Ruheem v. 
Shumsoonnissa Begum (2), at p. 6127. It has 

(4) (1790) 1 Haggard’s Consistory Rep. 35. 

(Q)11 MIA 551; 8W R3; 2 Suther 59; 2 Sar. 259 
PO, 

#Pagesof (1790) 1 H. O. Rep. —[Hd.] 

+Page of 11 M. I. A.—[#d.] 
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also been held, gentlemen, that cruelty in 
the legal sense need nof necessarily be 
physical violence either to the husband or 
the wife. It may even consist in a course 
of harsh conduct pursued by the husband 
towards his wife and/or their children, 
and also vice rersa by the wife. I may 
also point out to you that even a single 
act of gross cruelty may be enough to 
constitute legal cruelty if it is such as to 
lead to a reasonable apprehension of fur- 
ther acts of cruelty towards the aggrieved 
party. 

The more important ground, however, 
on which the plaintiff seeks relief is the 
ground that hie wife his behaved towards 
him in such away as to render it, in your 
opinion, improper to compel him to live 
with her. It is not merely improper 
behaviour that constitutes the ground for’ 
judicial separation ; it is much wider than 
that, it must bea behaviour of such a 
nature as to make it improper for husband 
and wife to live together in future. I may 
Point out to you, gentlemen, that there is 
no definition nor description of what would 
amount to such behaviour, and there can- 
not be one. -The safest criterion. in my 
opinion, is to consider the course of the 
conduct of the parties towards each other 
during their married lives and to consider’ 
whetber tke plaintiff has shown just and 
lawful grounds not only for living sepa- 
rately from his wife, but for asking for a 
decree of the Court for judicial separa- 
tion. There is no doubt that the parties 
have not been living for a long time 
happily together as husband and wife, 
aud that there is considerable disagree- 
ment between them which has been the 
source ofconstant quarrels and bickerings 
and general unpleasantness. But it is not 
enough for you, gentlemen, to say merely 
that it will not be possible for the parties 
to live bappily tcgether hereafter. It 
requires two to make a quarrel generally, 
and it is not always easy to adjudicate 
where the blame lies. But you must be 
satisfied that the causes of disagreement 
between husband and wife are “grave and 
weighty, and such as show an absolute 
(that is moral) impossibility that the 
duties of the married life can be discharged” 
(p. 37). In determining what is moral 
impossibility, yon, gentlemen, as pointed 
out by Fulton, J. in Hirabai v. Dhanjibhai 
(3), at p. 852*, will take into consideration 


the feelings and customs of the Parsi com- 
(3) 2 Bom L R 845. 


*Page of 2 Bom. L. R.—[Ed.| 
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munity and bear in mind the grave responsi- 
bility that rests on you not to permit the 
relaxation of the marriage bond further 
than the conscience of the community will 
approve. It is my duty, and it will be 
your duty, always to uphold the sanctity cf 
married life, but to see at the same time 
that the provisions of the law are not so 
narrowed down in their application as to 
lead to “barbarous results” and to compel 
husband and wife to live together, when 
living together as such has become moral- 
ly impossible. 

You, and you alone, are the sole judges 
of fact, and it is for you to consider the 
evidence led on both sides as a whole and 
substantially without paying undue import- 
ance to minor details and little inconsist- 
ancies, and to consider whether in this 
particular case the course of the wife's 
conduct towards the husband has been 
such that it is no longer morally possible 
for him to discharge the duty of married 
life towards her, or, to use the words of 
the section itself, that it has become 
improper in your opinion to compel him to 
live with her any longer as her husband. 
(The finding of delegates was in favour of 
the defendant, which was accepted by his 
Lordship and the suit was dismissed with 
costs.) 

D. j Suit dismissed. 


ALLAHABAD HIGH COURT 
Second Appeals Nos. 1447 and 1521 of 1934 
September 21, 1937 
Niamat ULLAH AND ALLSOP, JJ. 
BHAGAT RAJ-— PLAINTIF — 
APPELLANT 
versus 
Musammat GURAI DULALYA AND ANOTHER 


—DEFENDANTS - RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 119— 
Inquiry under s. 119—Binding order found unneces- 
sary—Person, if should be “discharged” or “ac- 
quitted"—Malicious prosecution— Suit for—Limita- 
tion—Limitation Act (IX of 1908), Sch. I, Art. 23 
—Time, when runs—Proceedings under s. 107, Crimi- 
nal Procedure Code-—Accused discharged—Revision 
dismissed—Suit for compensation for malicious pro- 
secution pithin one year of such dismissal held within 
time, 

Where under the provisions of s. 119, Criminal 
Procedure Code, after an inquiry has been made as 
to whether an order binding a person over to keep 
the peace should be passed, and it has been found 
that no such order is necessary, the proper course 
isto discharge the person concerned. The use of 
the term “acquitted” is quite inappropriate to a 
proceeding of thie nature, 

_ Under Art, 23, Limitation Act, the period of 
limitation for suits for compensation for malicious 
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prosecution 18 one year from the date when the 
plaintiff is acquitted or the prosecution is otherwise 
terminated. 

Suit for compensation for malicious prosecution 
filed within one year after the dismissal of an ap- 
plication in revision against the order of discharge 
in favour of the plaintiff in a proceeding under 
s. 107, Oriminal Procedure Code; is within time In 
such a case the suit terminates when the revision 
was dismissed. Madan Mohan Singh v. Ram Sundar 
Singh (1), explained. 


S. C. A. from the decision of the District 
Judge, Jhansi dated August 7, 1934, 

Mr B. Mukerji, for the Appellant. 

Mr. N.C. Tewari, for the Respondents. 


Ailsop, J.—This is a second appeal 
arising out of a suit for damages for 
malicious prosecution. The suit was dismiss- 
ed by the Gourt which tried it. There was an 
appeal to the lower Appellate Court which 
went only into the preliminary question 
whether the suit was barred by limitation. 
It held that the sait was so barred and 
dismissed the appeal under the provisions 
of O. XLI, r. 11, Civil Procedure Code. In 
order to understand the question at issue it 
is necessary to know that the suit was insti- 
tuted because a complaint had been made 
azainst the plaintiff under s. 107, Criminal 
Procedure Code, on August 20, 1932. The 
learned Magistrate made an inquiry and 
came tothe conclusion that there was no 
sufficient ground to bind the plaintiff over. 
He, therefore, passed an order on Nav- 
ember 12, 1932, that the accused should 
be “acquitted.” The person making the 
complaint then filed an application in revi- 
sion in the Oourt of the Sessions Judge 
and this was dismissed on January 9, 
1933. The suit which has given rise to 
this appeal was instituted on January 8, 
1931. It is obvious that the suit was 
barred by limitation if the period of limi- 
tation began to run from November 12, 
1932, but that it was not so barred if the 
period began to run from January 9, 
1933. The ruie of limitation is to be 
found in Art. 23, of Sch. J, Limitation 
Act. Jt is there said that the period of 
limitation for suits for compensation for 
malicious prosecution shall be one year 
from the date when the plaintiff is 
acquitted or the prosecution is otherwise 
terminated. 

The argument of the learned Judge of 
the lower Appellate Court was that the 
plaintiff had been acquiited and therefore 
the period of limitation begun to run from 
the date of acquittal, 7. e. from Novem- 
ber 12, 1932. He was influenced by some 
expressions used in Madan Mohan Singh 
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.v. Ram Sundar Singh (1). The decision in 

that case was that the period of limita- 
tion for a suit for malicious prosecution 
ran from the date when the prosecution 
was terminated and in that case the 
prosecution finally terminated when the 
application in revision was dismissed. [t 
was a case where there had been a com- 
plaint under s. 500, Indian Penal Code, 
where there had been a discharge and an 
application before the Sessions Judge that 
he should direct a further inquiry under 
the provisions of s. 436, Criminal Procedure 
Code. The decision in Narayya v. Seshayya 
(2), was quoted in the course of argument. 
The learned Judges in deciding the case 
pointed out that the jadgment in Narayya 
v. Seshayya :2),. was very brief and that 
no detailed reasons were given. They 
also went on to say that that case might 
possibly be distinguished upon two grounds, 
one thatthe the District Magistrate himself 
had: no right to order a further inquiry in 
that case and the other that it was a case 
where there was an acquittal and not a 
discharge. There is the following passage 
in the judgment : 

“Moreover, in a case where the prosecution ended 
in acquittal, the language of Art. 23 leaves no 
room for argument, ag it provides specifically that 
limitation isto run from the date of acquittal. It 
is not, therefore, necessary to consider whether the 
prosecution ‘terminated’.” 

It must be remembered that these 
remarks were made merely as a suggestion 
that the case in Narayya v. Seshayya (2), 
might be distinguishable. The question 
whether the provisions of Art, 23 of Sch. I, 
Limitation Act, wereto the effect that the 
period of limitation for a suit for damages 
for malicious prosecution should begin on 

. the date of the acquittal and at no later date 
when the plaintiff had be2n acquitted, did 
not really arise. It is possible that the proper 

‘interpretation to be placed on the provi- 
sions of Art. 23 is that the period of limi- 

. tation begins to run when the plaintiff is 
acquitted or the prosecution is otherwise 


terminated whichever date may be later. 


In the very case in Madan Mohan Singh 

v. Ram Sundar Singh (1), the case of a 

Government appeal from an acquittal 

. a8 an illustration was mentioned. It was 
said that : ; 

“The order of acquittal terminates the prosecution 
for the time being. The filing of an appeal does 
not ipso facto vacate that order: and yet while the 
appeal is pending, it can hardly be said that the 
prosecution has terminated.” 

(1) (1930) A L J 885; 125 Ind. Cas, 464; A I R 1930 
All. 326; (1930) Or. Cas. 449; 52 A 553; Ind. Rul. 
(1930) All. 672, 

(2) 23 M 24, 
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_ One of us was a party to the decision 
ia Madan Mohan Singh v. Ram Sun- 
dar Singh (1), and we have no doubt 
that that ruling is not to be taken as an 
absolute authority for the prosecution that 
the period of limitation for a suit for com- 
pensation for malicious prosecution must 
begin to run from the date of an acquittal 
when the plaintiff has been acquitted. The 
point did not arise in that case and does 
not really arise in the case before us. 
Although the learned Magistrate made use 
of the term “acquitted” when he passed 
his order on November 12, 1932, it is 
obvious that the term was not properly 
used. Under the provisions gf s. 119, 
Criminal Procedure Uode, after an inquiry 
has been made whether an order binding 
a Person over to keep the peace should be 
passed, and it has been found that no such 
order is necessary, the proper course is to 
discharge the person concarned. The use of 
the term “acquitted” is quite inappropriate 
to a proceeding of this nature. It appears 
to us that there is no reason why the 
plaintiff's suit should have been considered 
to have been barred by limitaticn. He had 
to assert in his plaint that the proceedings 
in the Criminal Court had terminated in 
his favour. An application in revision had 
been made to the Sessions Judge and 
although it is probable that the Sessions 
Judge himself could not have ordered a 
further inquiry, still he could have made 
a report to this Oourt which then could 
have interfered and ordered further 
inquiry. In these circumstances, it cannot 
be said that the proceedings in the Crimi- 
nal Court had finally terminated in favour 
of the plaintiff on November 12, 1932. 
The plaintif might have incurred further 
expenses in the Court of the Sessions Judge 
in opposing the application that further 
inquiry should be made and he might also 
have incurred further expenses in this 
Oourt if the Sessions Judge had made a 
report to this Court. 

In these circumstances we do not see 
why the plaintiff should not have been 
allowed to claim compensation for these 
expenses in his suit for malicious prvsecu- 
tion and he could not so have eclaimed 
them if he had been compelled by law to 
institute his suit before the proceedings 
came to an end. In any case, as we have 
held that the order of November 12, 
1932, does not amount to an order of 
acquittal, the ruling of this Court which 
we have already quoted is direct authority 
for the proposition that the suit was not 
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barred by limitation. There is :a connected 
appeal, S. A. No. 1521 of 1934, in which 
the facts are the same as the facts in this 
appeal. The two plaintiffs were persons 
against whom a joint complaint had been 
made on August 20, 1932. The so-called 
order of acquittal and (he order dismissing 
the application in revision were passed 
against them jointly and they both insti- 
tuted suits on January 8, 1934. This 
judgment will, therefore, govern both the 
appeals. “As we have held that the suits 
were not barred by limitation, and as the 
learned Judge of the lower Appellate 
Court has gone only into that question, we 
set aside his decrees and direct that the 
appeals shall be returned to him to he 
decided according to law. The court-fees 
paid on appeal wili be refunded. The costs 
of these appeals will abide the result. 
D. Suits remanded. 


MADRAS HIGH COURT 
Second Civil Appeal No. 515 of 1935 
March 23, 1937 
LAKSHMANA Rao, J. 
A. L. MEENAKSHI ACHI AND ANOTHER 
— APPELLANTS 
versus 
8. T. L. Ru. alias K. Rm. RAMASWAMI 
CHETTIAR AND UTHERS— RESPONDENTS 
. ~ Administration—Hindu debtor—Creditor, if can 
bring administration suit against his undivided son. 
Section 53, Civil Procedure Code, extends the mean- 
“ing of theteım legal representative as defined in 
s, 2, cl. (ll) by expressly making the son or des- 
cendant ofa Hindu, his legal representative, in res- 
pect of the joint family property in his hands which 
is liable under Hindu Law for the satisfaction of 
debt of the deceased ancestor. The obligations of 
the son or other descendant in respect of the debts of 
the deceased ancestor which are not illegal or im- 
moral, are after the enactment of s. £3, Civil Proce- 
dure Code, precisely those of an heir and the very 
reasons which would make it equitable and desirable 
to enable a creditor to file a suit for administration 
of the assets of a deceased person in the hands of 
an heir or administrator or executor would make it 
equitable and desirable that a creditor shculd be 
allowed to bring an administration suit against the 
undivided son of a Hindu debtor. Kavurt Anjayye 
v. Alaptt Akkamma (2) and In the matter of Dasu 
Manavelan Chetty (3), relied on, Chottey Lal v. Ganpat 
Rat (1), referred to. 
S. 0? A. against the decree of the Bub- 
Judge, Devakotai, in A. S. No. 58 of 1934. 
Mr. V. Ramaswamy Ayyar, for the Appel- 
lants. 
Messrs. M. Patanjali Shastri and T. M. 
Ramaswami lyer, for the Respondents. 
dJudgment.—This second appeal arises 
out of a suit by respondent No. 1 for ad- 
‘ministration of the estate cf the deceased 
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Arunachala Chettiar, the undivided father 
of minor respondent No. 2, and the sole 
question for determination is whether, as 
contended by the appellants who have 
obtained decrees against the estate in the 
hands of respondent No. 2, a suit for admi- 
nistration is not maintainable. The locus 
standi of respondent No. 1, to institute a 
suit for the administration of the estate, if 
any, of the deceased Arunchala Chettiar 
was not disputed and it is common ground 
that the main‘ainability or otherwise of the 
suit depends upon whether or not the joint 
family properties are or can be deemed to 
be the estate of the deceased Arunchala 
Okettiar in the hands of his minor son, 
respondent No.2. It is no doubt true that 
under the Hindu Law, the undivided son 
or other descendant who succeeds to the 
joint family property on the death of the 
ancestor does so by right of survivorship 
and takes the property in his own right 
and not as heir ofthe ancestor, but he ig 
liable under the Hindu Law bv reason of 
his pious obligation to pay the debts of 
the deceased not incurred for illegal or im- 
moral purposes, to the extent of the joint 
family property which has come to his hands, 
and s. 53 of the present Civil Procedure 
Code, provides that for the purpose of s. 50 
ands. 52, which relate to execution of 
decrees on the death of a judgment-debtor 
and enforcement of decrees passed against 
a party as the legal representative of a 
deceased person, property in the hands of 
ason or other descendant which is liable 
under Hindu Law forthe payment of the debt 
of the deceased shall be deemed to be the 
property of the deceased which has come 
to the hands of the son or other descendant 
as his legal representative. That section 
was enactedin order to settle the conflict 
as to whether the liability of the son could 
be enforced only by way of a separate 
suit, and the words “for the purpose of 
s. 50 and s. 52” have to be understood in 
the light of the reason for the enactment 
of s. 53. That a suit instituted against a 
father can, on his death, be continued against 
the undivided son is undoubted, and the 
decree has then tobe for the payment of 
the amount out of the property of the de- 
ceased. 

The joint family property is for this pur- 
pose to be deemed to be the property of 
the deceased which has come to his hands 
as the legal representative, and as pointed 
out in Chottey Lal v. Ganpat Rai (1), the 


(1) 57 A176; 150 Ind. Cas. 411; A I R1934 Al 
500; (1934) A LJ 483; 6 R A 1084 (F B). 
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pious obligation of a Hindu son to pay his 
father's debts is not affected by the fact 
that the joint family also comprises mem- 
bers oiher than the father and his sons. 
The undivided share of tke son will then 
be deemed to be the property of the fatber 
which has come to the hands of the son as 
his legal representative and in effect s. 53, 
extends the meaning of the term legal re- 
presentative as defined in s. 2, cl. (11), by 
expressly making the son or descendant of 
a Hindu, his legal representative in res- 
pect of the joint family property in his 
hands which is Jiable under Hindu Law 
for the satisfaction of debt of the deceased 
ancestor. The obligations of the sen or 
other descendant in respects of the debts 
of the deceased ancestor which are not 
illegal or immoral, are after the enactment 
of 8.58, Civil Procedure Code, precisely 
those of an heir and as observed by Horwill, 
J. in Kavuri Anjayya v. Alapti Akkamma 
(2)the very reasons which would make it 
equitable and desirable to enable a creditor 
to file a suit for administration of the assets 
of a deceased person in the hands of an 
‘heir or administrator or executor would 
make it equitable and desirable that a 
creditor should be allowed to bring an 
administration suit against the undivided 
son of the debtor. The decisions under 
the Succession Act have no direct bearing 
nor are the several High Courts agreed on 
the point. The’ Madras view is that letters of 
administration may Le granted to an undi- 
vided son : vide In the matter of Dasu Mana- 
velan Chetty (3) and it follows that the suit 
is maintainable. The second sppeal, there- 
fore, fails and is dismissed with costs. 
Leave is granted. 

AD. Appeal dismissed. 

(2) 44L W £36; 166 Ind Cas. 866; (1936) M W N 


1398; A TR 1937 Mad. 99; 9 RM 405, 
(3) 33 M 93; 4 Ind. Oas. 1064; 19M LJ 591, 





PESHAWAR JUDICIAL COMMIS- 
SIONER S COURT 
Criminal Revision Petitions Nos. 143 
and 204 of 1937 
May 19, 1937 
Mir Auman, A.J. O. 

ABDUL WAHID AND OTAERS—PETITIONERS 
versus 
EMPEROK—Responpsnr 

Criminal Procedure Code (Act V of 1898), ss. 367, 
424—Aprzellate judgment — Essentials of — Require- 
ments of s. 367 must be Jollowed—Judgment must 
indicate that appeal was properly heard and points 
raised were considered—High Court must be able to 
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follow it without aid of judgment of trial Court— 
Judgment ‘appeal rejected’ not according to law. - 

An appellate judgment must satisfy the require- 
ments of. s 367, Criminal Procedure Code, the pro- 
visions of which are applicable to the judgments of 
an Appellate Court. A judgment, therefore, passed 
in two words ‘appeal rejected’ is not according to law. 
Dalip Singh v. Emperor (1) followed. 

An appellate judgment must contain the point 
or points for determination, the decision 
thereon and the reasons for the decision. The Ap- 
pellate Court is not required to write a long 
and elaborate judgment but it is clearly its duty 
not only to examine the evidenca, but also to 
write a judgment affording a clear indication 
that the appeal has been properly tried and that the 
points urged by the appellant have been duly consider- 
ed and decided. An Appellate Court, which writesa 
judgment which the High Court is undhle to follow 
without reference to the judgment of the trial Court, 
obviously fails in thedischarge of the duty imposed 
upon it by the law. 

Cr. R. P. against an order of the 
Additional District Magistrate and Sub- 
Divisional Magistrate, Peshawar, dated 
April 19, 1937. 

Mr. Arbab Taj Mohammad Khan, for tbe 


Petitioner (in No. 183). 


Lala Basheshar Nath, for the Petitioner 
(in No. 204 of 1987). 

Order.—Abdul Wahid, Sarfraz, Mu- 
zaffar aud Sher Afzal were convicted by 
the Bench of Honrary Magistrates, Peshawar, 
under s, 447, Indian Penal Code, and each 
of them was sentenced to pay a fine of 
Rs. 50 or to undergo rigorous imprisonment 
for 22 days in default of payment of fine.. 
The convicts appealed to the Court ofthe 
Additional District Magistrate, Peshawar, 


and the complainant also presented a 
petition to him for enhancemént of 
sentence The order on both these pro- 


ceedings was passed in two words: “Appeal 
rejected.” The convicts as well ss the 
complainant have come up on revision to 
this Court. As the parties were present 
before me, I admitted both the petitions 
and heard them finally. It is an admitted 
principle of law that- an Appellate Judge 
has to write a judgment so as to show 
that he has applied bis mind to the facts 
of the case. This is important fr.m the 
point of view of the Superior Courts 
because it gives them an idea that the 
Judge has given his best ccnsideration to 
the matter. In this connection I wouid 
like to refer to Dalip Singh v. Emperor 
(1) a ruling of Sir Shadi Lal, Chief Justice 
of the Lahore High Court. The order of the 
Appellate Judge in that case was to the 
following effect: 

“T have heard the Pleader for the appellant. He 


(1) 2 L 308; 64 Ind. Cas, 377; -A I R1921 Lgh. 102; 
23 Cr. LJ 9; 24 P L R 1922, : 
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has dealt with the points only which are already 
dealt with in the judgment, In my opinion the 
‘appellant has beén rightly convicted. Appeal 
rejected.” 

The learned Chief Justice observed: 
_ “The judgment of the learned District Magistrate 
18 not only summary but is a document of a 
stereotyped character such as might answer for 
any Criminal case. There can be no doubt that 
the judgment does not satisfy the requiruments cf 
8. 367, Oriminal Procedure Oode the provisions of 
which are applicable to the judgments of an 
Appellate Court: vide s. 424, Criminal Procedure 
Oode. I must say that I often see the appellate 
judgments Of certain District Magistrates which 
transgress the directions contained in s. 367, 
Criminal Procedure Code and I accordingly consider 
it necessary to point out that an appellate judgment 
must contei: the point or pointsfor determination, 
the decision thereon and the reasons for the 
decision. The Appellate Court is not required to 
write a long and elaborate judgment but it is 
clearly its duty not only to examine the evidence 
but also to write a judgment affording a clear 
indication that the appeal hag been properly tried 
and that the points urged by the appellant have been 
duly considered and decided An Appellate Court, 
which writes a judgment which the High Court is 
unable to follow without reference to the judgment 
of the trial Oourt, obviously fails in the discharge 
of the duty imposed upon it by the law.” 

L entirely concur withthe view expres- 
sed by his Lordship the Chief Justice of 
the Lahore High Court and I think that 


_ the judgment of the Appellate Judge in 


the case before me does not fulfil the 
requirements of law. I, therefore, accept 
the petitions, set aside the crders passed 
on the appeal and the petition for enhance- 
ment and direct the Appellate Judge to 


“xye-hear them and then write a regular 


judgment. 


8. Case sent-back. 


pa 


BOMBAY HIGH COURT 
Special Bench. 

First Civil Appeal No. 287 of 1936 
September 13, 1937 
Bravmont, O. J, Sen AND Norman, JJ. 
KOYNABAI—ApPELLaNT 
versus 
BOMBAY MUNICIPAL CORPORATION 


— RESPONDENT 

Workmen's Compensation Act (VIII of 1923), s. 2 
(1), Sch. II, cl. (x)— Working of pipe line "—Scope 
of expPession—Municipality working pipe line by 
fixing recording instrument to test water pressure 
—Coolies employed to guard instrument during night 
ee held workmen within the meaning of 

ct. 

Having regard tothe scope and intention of the 
Act, which is to give compensation to workmen 
injured in particular forms of employment, the 
Court ought rather to give a wider than a narrower 
interpretation to the expression “working of pipe 
line ” used in cl. (a), Sch. II, Workmen's Compensa- 
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tion Act. The test seems to me really to be whe- 
ther, when a man meets with an accident arising 
out cof and in the course of his employment, he was 
in the position in which he waswhen the accident 
occurred because of the work specified in the 
schedule. His particular share in the work whether 
active or passive, skilled or unskilled, is irrelevant. 
The words, “ incidental to or connected with " used 
in cls, (2) and 5)of Sch Il, should not cut down the 
material meaning of the words used in the other 
clauses. 

Where in order to test the pressure of water in 
the main for 24 hours, to work the pipe line efficient- 
ly, the Municipality fixed a recording instrument 
to a pipe to test the pressure and some coolies were 
employed to guard the instrument during night: 

Held, (per Beaumont, C. J., and Sen, J. Norman, J., 
contra) that the coolies came within the expression 
“ working a pipe line" and consequently were work- 
men within the Act. 

F.C. A. from a decision of the Commis- 
sioner for Workmen’s Compensation, Bom- 
bay, in Application No. 327-B 26 of 1936. 

Messrs. S. C. Joshi and P. S. Bakhale, 
for the Appellant. 

Mr. P. M. Clubwala, for the Respondent. 

Beaumont, C. J.—This is an appeal 
from the Commissioner for Workmen's 
Compensation. The facts found are that 
the Bombay Municipality wao were the 
employers are in charge of the water 
supply for Bombay, and in order to test 
the efficiency of the system, it becomes neces- 
sary for them at times to ascertain the 
degree of pressure in the water mains. On 
the occasion in question when the accident 
occurred they were testing the pressure 
in the 24” water mainon Gibbs Road. In 
order to test the pressure, they had to fix 
to the stand pipe a recording instrument 
and to:keep that instrament working for 
24 consecutive hours. They started: the 
test at 8 a. M. on April 16, ‘and as the 
test had to be continued throughout the 
night, they placed two coolies on guard to 
watch the instrument during the night 
The coolies in question were employed in 
the Water Department of the Bombay 
Municipality. During the night an acci- 
dent occurred and one of the coolies whose 
reprerentative is the claimant in this cage, 
was killed and the other was rendered 
unconscious and we are told does not 
remember in the least how the accident 
occurred, The Con missioner thinks that 
the coolies may have been asleep and have 
been run into by sme passing motor car 
but that is only a guess. We donot know 
what happened and it is at any rate pos- 
sible that the coolies meb with the acci- 
dent in an endeavour to prevent some 
careless motorist fromruuning into the 
apparatus which it was their business to 
protect. 


ce 
T$ 


It is not disputed that the accident arose 
out of and in the course of the employment 
of the deceased man, and the only question 
is whether he was at the time a workman 
within the meaning of the Workmen's 
Compensation Act. Section 2(1) (n) of the 
Act so far as material for the present pur- 
pose, defines a “workman” as meaning 
any person who is employed on monthly 
wages not exceeding Rs. 300 in any such 
capacity as is specified in Sch. II. Sehe- 
dule II provides that persons are workmen 
within the meaning cfs. 2 (1) (n) who are 
employed in any of the various forms of 
employment specified. A great many of the 
expressions employed in the schedule are 
capable, I think, of being given either a 
wider or a narrower construction. For in- 
stance, cl. (viii) includes amongst workmen 
persons employed in the construction, re- 
pair, or demolition of any building, etc. 
Apart from the context one might give to 
the words “construction, repair or demoli- 
tion” a restricted meaning, and hold that 
only persons who are actually employed in 
the work of building, repair or demolition 
are included. On the other hand, the ex- 
pression may embrace anybody employed 
in work necesgary to enable the work of 
construction, repair or demolition to be 
carried out, for instance, persons who are 
employed in erecting a temporary scaffold- 
ing to enable repairs to be done, or persons 
bringing to the site materials required for 
the work. Having regard to the scope and- 
intention of the Act, which is to give 
compensation to workmen injured in 
particular forms of employment, I am satis- 
fied that the Court ought rather to give a 
wider than a narrower interpretation to 
the expression, used in the Act, a principle 
of construction which I think is in accord- 
ance with the construction placed on the 
Act by the House of Lords in Lysons v. 
Andrew Knowles and Sons, Ltd, Stuart v. 
Nixon and Bruce (1). The test seems to 
me really to be whether, when a man 
meets with an accident arising out of 
and in the course of his employment, he 
was in the position in which he was when 
the accident occurred because of the work 
specified inthe schedule. His particular 
share in the work whether active or 
passive, skilled or unskilled, is irrele- 
vant. 

Now kere the clause under which the 
workman is alleged to come is cl. (x) of 
Beb. II which includes amongst workmen 


(1) (1901) A O 79; 70 L J K B 170; 84 L T 65: 
R 636; 65 J P 388; 17 T L R 156, TAN 
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any preson employed, otherwise than in 
a clerical capacity, in. the construction, 
working, repair or demolition of any aerial 
ropeway, canal, pipe line or sewer. The 
question is whether the workman in this 
case was employed in working a pipe-line. 
Now on the findings, the employer, viz., the 
Bombay Municipality, was respcnsible for 
the working of this pipe-line. In crder to 
work it efficiently, they had to test the 
pressure in the main for 24 hours. In order 
to do that they had to keep a recording 
instrument in position during tHe night of 
April 16 and 17. Clearly if no protection 
was sfforded tothe instrument, it might be 
stolen or damaged, deliberately. or by 
inadvertence by some passer-by. Moreover, 
as the instrument was raised above the 
level of the rcadway, the Municipality was 
bound to protect the users of the roadway 
frem the obstruction they were placing 
upon it. It was for the employers to con- 
sider what steps were necessary in order to 
enable this test to be carried out, and they 
decided that for that purpose it was neces- 
sary to place on guard these two coolies. 
That being so, I can see no reason why 
these coolies were not empolyed in the 
working of the pipe-line. The Jearned 
Commissioner was impressed by the fact 
that in two of the paragraphs of Sch. II, 
viz. 2 and 5, the words used are “inciden- 
tal to or conected with,” but those two 
paragraphs are framed rather differently” 
to the other paragraphs. They do not 
specify the actual work on which the work- 
man isto be etnployed, but refer to work 
incidental to or connected with manu- 
facturing or mining operations, and I see 
no reason why the special phraseology of 
those two paragraphs should,in any way, 
cut down the natural meaning of the words 
used in other paragraphs. It is not really 
a question of reading into para. 10 the 
words “incidental to or connected with.” 
The question is what operations are em- 
braced in the expression “working a pipe- 
line,” and in my opinion that expression 
covers all work necessary in the view of 
the employer for the efficient working of 
the pipe-line. In my judgment the coolie, 
who was killed, was a person emplpyed in 
the working of the pipeline, and was 
therefore a workman within the meaning 
of the Act and his widow is entitled to 
compensation. The appeal must be allowed 
and the case referred back to the Commis- 
sioner to fix the amount of compensation. 
The appellant must get her costs of the 
appeal. 
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| sen, J.—I agree. The expression “work- 
ing’ in cl. (x) of Sch. Il to the Act has 
obviously been used in the active sense of 
operating or causing the pipe-line to per- 
form its appointed work or function. The 
expression, therefore, in my opinion would 
include all acts or operations intended and 
reasonably calculated to cause the pipe-line 
to function in the way it is intended to 
function. All such acts or operations would 
thus be a part of, and not merely inciden- 
tal to or, connected with the working 
of the pipe-line. The interpretation that 
the Commissioner has put on the expres- 
sion has been based largely on the fact that 
in cls. (ti) and (v) of Sch. IL the words 
‘incidental to or connected with” have 
been used, but the same words have not 
been used in this clause. In cl. vii) those 
words have been used in connection with 
manufacturing processes in which mechani- 
cal or electrical power is used, and in el. (v) 
the words have been used with reference 
to mining operations. “Manufacturing pro- 
cess” has been defined in the Indian 
Factories Act, 1911, and “mine” has been 
defined in the Indian Mines Act, 1923. 
There is, on the other hand, no statutory 
definition of the words construction, work- 
ing, repair and demolition used in gl. (a). 
It would, therefore, seem that if the words 
“incidental to or connected with” were 
used with the word “working” the scope 
of cl. (x) would have been unduly widened. 
It seems to me impossible, consistent with 
the object of the Act, to define the word 
“working” so as to confine its meaning to 
- such acts as would directly involve merely 
physical effects on the pipe-line or its func- 
tions as such. There is no reason why, 
if periodical tests are essential for the 
proper functioning of the pipe-line, such 
tests should not be regarded as an essential 
and integral part of its working, nor 
why the keeping of men to watch over 
the apparatus used for such tests not 
be regarded as an essential part of the test 
and thus also of the working of the pipe- 
line. The employment of such a man would 
be essential to the test in the sense that 
the test would be exposed to risk of being 
nullified or rendered valueless unless the 
apparatus was guarded against being 
tampered witb or its being removed. Tne 
question, however, may be raised, how far 
is such a chain of necessary connections to 
be carried? If, for instance, a certain thing 
is necessitated in order that men can be 
employed in the working uf a pipe-line, 
would such ia thing again be an essential 
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part of the working of the pipe-line? I think 
that if such a thing be an act or operation 
intended to cause the pipe-line to function 
in the way in which it is intended to 
function or to continue so to function, then 
it would be within the scope of the words 
“working of the pipe-line,” otherwise not. 
Judged by this test it mast, I think, be 
held that the deceased was employed in the 
working of the pipe-line. I therefore agree 
to the order proposed by my Lord the 
Chief Justice. 

Norman, J. - With all due respect I am 
unable to agree with the view of my Lord 
the Chief Justice and Sen, J. The question 
is whether a person can be said to be 
“employed in the working of a pipe-line,” 
when his sole duty is to prevent some 
external interference with the working and 
when he has no knowledge whatever of 
how a pipe-line should be worked and 
would, if anything went wrong, be unable 
to apply any remedy. In some contexts no 
doubt “Working” has a very wide signi- 
ficance, but in connection with machinery 
it has a more restricted significance and 
means doing something positive which 
helps to make the machine work. That a 
narrower sense is intended in the schedule 
is in my view suggested by two things. In 
the first place, the word “working” occurs 
between the words “construction” on one 
side and “repair or demolition” on the 
other, all of which are words of some 
technical significance. Secondly, as pointed 
out by the learned Commissioner, in two 
olher Articles in the Schedule, the expres- 
sion used is “in .any kind of work what- 
soever incidental to or connected with 
any such manufacturing prccess” or “any 
mining operation.” Contrasting the word- 
ing it appears to me that the Act did 
intend to give rather more extended pro- 
tection to persons employed in factories and 
mines, than to persons employed in other 
capacities set out in the Schedule. 

With regard to the facts, my Lord the 
Chief Justice has suggested that the 
deceased might have met his death in pre- 
venting some motor car from running into 
the pipe stand. It does not appear, however, 
on the evidence that it was any part of 
the coolies’ duty to direct the traffic. Two 
lanterns were placed, by the stand pipe to 
give warning to traffic cars. All that the 
coolies had to do was to see that nobody 
deliberately removed the recorder. In my 
view this task cannot be considered to be 
included in the expression “working of the 
Ppipe-line,” and I therefore think with 
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great respect, that the appeal should be 


dismissed. 
D. Appeal allowed. 
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ALLAHABAD HIGH CCURT 
Civil Revision Aplication No. 399 of 1936 
August 25, 1937 
SULAIMAN, C. J. AND Harriss, J. 
DHARAM SINGH— PrLAINTIFE— 
APPLICANT 
versus 

BISHAN SARU P—Derenvant— 


Opposite PARTY 

U. P. Agriculturists' Relief Act (XXVII of 
1934), ss. 2 (10) (a), 30, 33, 25—Part of original 
loan paid-off—Interest, if continues to run on origi- 
nal loan or only in balance—" Loan,” meaning of 
—Mortgage-deed in removal of earlier mortgage—No 
fresh advance--Removal if amounts to fresh loan— 
If can be starting point for interest—S. 33 (1), if 
applies to usufructuary mortgagor—S. 25, if bars suit 
under s. 33. 

Even ifthe definition of the word “loan” were 
to be taken in its literal sense as defined in s. 2 (10) 
(a), U. P. Agriculturists' Relief Act, interest would not 
continue torun on the original loan, even though 
part cf it has been paid off The original loan, of 
course, would be the loan which had been actually 
advanced; but ifa part of it has been paid, it 
would cease to be outstanding and would no longer 
be an existing loan. Interest would run on the 
balance outstanding. 

The amount actually advanced, that is to say, the 
principal amount, is what is defined as ‘loan’ and 
anything paid over and above that is ‘interest’, no 
matter what form or shape itmay take. Ifa simple 
mortgage-deed were executed in renewal of an ear- 
lier mortgage-deed without any fresh advance of 
money, the renewal would be by way of offering 
additional security and for the purpose of extending 
limitation ; but it can hardly be regarded as a fresh 
advance ofa loan in cash or in kind and conge- 
quently cannot be treated as starting point for in- 
terest. Raghubir Singh v. Mulchand (1), referred 
t 


0. 
` There is no bar under s. 30:2), U. P. Agricultu- 
rists’ Relief Act, for re-opening in the case of a 
renewal of a previous mortgage-deed. 

Section 33 (1), applies to every agriculturist deb- 
tor who is entitled tosue for an account under a 
written engagement. It matters little whether the 
written engagement amounts to a mere promissory 
note, a simple bond, a simple mortgage-deed or a 
usufructuary mortgage-deed or for the matter of that 
a mortgage by way of conditional sale. 

The reliefs which are claimed under s. 33, name- 
ly, for account, and for the reduction of interest under 
s. 30, do not amount to any relief specified in 
Ohap. 11, at all and, therefore, s. 25, is no bar to a 
suit under s. 33. 


C. R. App. against an order of the Sub- 
Judge, Meerut, dated August 18, 1936. 


Mr. N. C. Vaish, for the Applicant. 
Mr, B. Mukerji, for the Opposite Party, 


Order.—In this case there had been 
previous dealings between the parties, 
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and there were in existence two hypothe- 
caticn bonds of 1926 and 1927, part of 
the amounts due on which were paid off. 
On August 13 and 14, 1933, the present ap- 
plicant Dharam Singh executed a fresh mort- 
gage deed in lieu of the amounts due under 
the previous bonds in favour of the defend- 
ant Bishan Sarup, admitting that Rs. 4,300 
in all were due from him, and mortgaging 
with possession the same propertics which 
had been previously hbypothecated. It 
nas been admitied that no frésh advance 
was made by the mortgagee and no addi- 
tional cash was paid. Under the terms of 
the usufructuary mortgage deed the mort- 
gagee was entitled to appropriate income 
in lieu of the interest due to him, and accord- 
ingly norate of interest was prescribed under 
the usufructuary mortgage deed. The 
present applicant filed a suit in the Court 
of the Munsif of Ghaziabad under s. 33 
(2), Agriculturists’ Relief Act, for an account 
of money payable by him and for granting 
him a declaration to that effect. The trial 
Court applied the provisions of s. 33 (2) 
and reduced the interest under the Usurious 
Loans Act of 1918, which is not in dis- 
pute before us, and also reduced the interest 
further under s 30 of the Act from 
January 1, 1930, till the date of the mort- 
gage deed. On appeal, the lower Appel- 
late Court, while upholding the reduction 
of interest under the Usurious Loans Act, 


has held that the debtor is not entitled 


to a further reduction under Chap. IV, 
s. 30. The lower Appellate Court has 
held: 

“In my opinion there is no such sanction or justifica- 
tion. Sch. III, provides for a ‘loan taken before 
this Act’. This, in my opinion, must be the bond 
of 1933. The schedule rates will not govern the 
interest rates of the prior transactions.” 
` When the applicant sued under s. 33 
(1) of the Act, he was certainly entitled to 
ask for un account of money lent or 
advadced to him by the defendant or due 
by him to the defendant as well as of 
money paid by him tothedefendant. When 
the suit is filed under sub-s. (1) then 
the provisions of sub-s. (2) apply and the 
Court is bound to follow the provisicns 
of Chap. IV of the Act and the prpvisicns 
of the Usurious Loans Act of 1918. 
The provisions of Chap. IV which were 
applicable to this case are contained in 
s. 30 of the Act. Under that section not- 
withstanding anything in any contract 
to the contrary, no debtor shall be liable 
to pay interest.on a loan taken before 
this Act comes into force at a rate higher 
than that specified in Sch. III for the 
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period from January 1, 1930, till a further 
date notified 

The contention urged on behalf of the res- 
pondent is that when the mortgage deed 
was renewed and usufructuary mortgage 
deed was executed, then although there 
was no fresh advance of money, it was a 
new transaction of loan and the previous 
transaction must be deemed to have been 
completely wiped out, with the result that 
no reduction can be ordered prior to August 
1933. It is urged that the renewal of 
the mortgage deed was itself a new loan 
or an advance in kind and would, if there 
-had been a rate of interest specified, be 
treated ås the starting point for the 
interest. Now, both the words “loan” and 
“interest” which cccur in s. 30 (1) are 
defined in s. 2, and we must, therefore, 
understand from those words in the sub- 
section the meanings which have been 
given to them by their definitions. “Loan” 
means an advance to an agriculturist whe- 
ther of money orin kind, and shall include 
any transaction which is in substance a 
loan, while “interest” includes the return 
to be made over and above what was 
actually lent, whether the same is charged 
or sought to be recovered specifically by 
way of interest or in the form of service 
or otherwise. Having regard to these 
definitions, there cannot be the least pos- 
sible doubt that the amount actually advanc- 
ed, that is to say, the principal amount, 
is what is defined as ‘loan’ and anything 
paid over and above that is ‘interest’, no 
matter what form or shape it may take. 
This point wae considered at some length 
by a Full Bench of this Court in Rughubir 
Singh v. Mulchand (1), where the view 
expressed in an Oudh case was dissented 
from. 

Now if there had been a mere promissory 
note and before the expiry of the period 
of limitation it were simply renewed, it 
would be difficult to hold that the renewal 
of the promissory note in order to save 
limitation would amount to a fresh advance 
in kind by the creditor. The same result 
would follow if a simple mortgage deed 
were executed in renewal of an earlier 
mortgage deed without any fresh advance 
of money. The renewal would be by way 
of offering additional security and for 
the purpose of ex‘ending limitation ; but 
jt can hardly be regarded asa fresh advance 
of a loan in cash or in kind. In the 

(1) (1937) A L J 671; 170 Ind. Cas. 567; AIR 1937 


All 598; 10R A175; 1937 A L R 741;(1937)R D 
428; ILR (1937) All. 805 (F B). À 1; ( DR I 
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present case the new transaction was one 
of a possessory mortgage under which 
possession was taken by the mortgagee and 
the income was to be set of against in- 
terest, but admittedly there was no fresh 
advance of any money to the mortgagor. 
We (ind it difficult to hold that this transac- 
tion can be regarded asa fresh advance in 
kind by the mortgagee to the mortgagor. 
The use of the words “actually lent” in 
the definition of the word “interest” suggests 
that any such fiction of law should not 
be imported into the definition, and what the 
Court has to see is the actual amount 
advanced or lent and not what by some 
fiction might be imagined to have been 
indirectly advanced. 

It is urged before us that the parties having 
entered into a fresh contract, they must be 
deemed to have closed the previous transac- 
tion, and therefore the new contract should 
not be re-opened. It cannot, however, 
be doubted that a loan was in existence 
between January 1, 1930, and August 
1933, and it was carrying some interest. 
The applicant wants an account of the 
principal and interest which was due, and 
a reduction of interest during that period. 
It is impossible to say that there was no 
loan at all. We further find that in B. 30 (2) 
the Court is bound to reopen even a 
decree which has been passed inter partes 
settling the account between them and 
creating a new judgment-debt. Under that 
sub-section if a decree has already been 
passed on the basis of a loan, and remains 
unsatisied in whole or in part, the Court 
which passed the decree shall on the ap- 
plication of the judgment-debtor amend 
it by reducing in accordance with the 
provisions of sub-s. (1) the amount decreed 
on account of interest. If this is to be 
done in the case of a decree, it would 
follow that there should be n> bar to 
such a re-opening in the case of a renewal 
of a previous mortgage deed. Such re- 
opening was expressly allowed in the 
Usurious Loans Act, but a decree could 
not be re-opened under that Act. The ad- 
ditional feature of this new Act is that 
the amount adjudged by a Court under a 
decree has to be re-opened. The applicant 
is entitled under s. 30 (1) to have the interest 
reduced for the period from January 1, 1930, 
till August, 1933, when the new mortgage 
deed was executed. It has been urged before 
us that if the definition ofthe word “loan” 
were to be taken inits literal sense as de- 
fined in s. 2 (10) (a), then the result would 
be that interest would continue to run on, 


678 ` 


the original loan, even though part of it 
has been paid off. We think that such 
a result is impossible. Tha original loan, 
of course, would be the loan which had 
been actually advanced; but if a part 
of it has been paid, it would cease to be 
outstanding and would no longer be an 
existing loan. In the Full Bench case 
referred to above, care was taken to point 
out that interest would run on the balance 
outstanding, which is only too obvious. 


Another argumeut is that the account has 
to be declared by the Oourt on the date 
when it comes to pass the decree and 
therefore the applicant should not be allow- 
ed to ask the Court to declare what the 
amount due in August 1933 was. It seems 
to us that the Court cannot declare the 
amount due up to date unless it goes into 
the account. It is open to the Gourt to 
find that the amount of principal plus in- 
terest due up to August 1933 was only so 
much and not the amount mentioned in 
the mortgage deed, and then to declare that 
the same amount is still due because 
nothing has been paid towards it and 
no interest has accrued. We see no 
reason for accepting the contention urged 
on bebalf of the repondent that s. 33 
(1) should not be applied to mortgagor 
who has executed a usufructuary mort- 
gage deed. That section applies to every 
agriculturist debtor who is entitled to sue 
for an account under a written engage- 
ment. It matters little whether the 
written engagement amounts to a mere 
promissory note, a simple bond, a simple 
mortgage deed or a usufructuary mortgage 
deed or for the matter of that a mort- 
gage by way of conditional sale. 


Another point raised is that in view 
of the provisions of s. 25, of the Act, 
no suit can be brought under s. 33. We 
do not think that there is any force in 
this contention. The reliefs which “are 
claimed under s. 33, namely, for account, 
and for the reduction of interest under 
s. 30, did not amount to any relief specifi- 
ed in Chap. IIT at all. If the argument 
that s. 30 does not epply to mortgages at 
all were sound. the result would be that 
Sch. III which is referred to in that section 
and which lays down rates for secured 
loans would become meaningless. In our 
opinion, the view taken by the trial Court 
was correct. We accordingly allow this 
revision, and modifying the decree of the 
lower Appellate Court, restore that of the 
Court of first instance. The applicant will 
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have his costs from the respondent, but 
only on the scale of Rs. 500 throughout. 


D. Revision allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 3 of 1935 
September 16, 1937 . 
RUPCHAND, Aa. J. OC. AND Loo, J. 
LARKANA MUNICIPALITY—Appiioant 
versus 
KALOOMAL PAMOOMAL AND OTHERS 
—OPPONENTS : 

Limitation Act (IX of 1908), Sch. I, Arts 120,115. 
—Terminal tax, suit for recovery of — Article ap- 
plicable. f f 

A suit for the recovery of terminal tax is governed 
by Art. 120 and not by Art. 115, Limitation Act. 
Secretary of Statev. Guru Proshad Dhur (1), 
Mahomed Riasat Ali v. Hasin Banu (2) and Masand 
Motiram v. Shikarpur Municipality (3), relied on. 

QO. R. App. from the decision of the Judge, 
Small Cause Court, Larkana, dated Septem- 
ber 24, 1934. 

Mr. Patehchand Assudomal, for the Ap- 
plicant. 

Mr. Jethanand L. 
nents. 

Lobo, J.—The applicants in this revision- 
application filed a suit against the oppo- 
nents in the Court of Small Causes, Lar- 
kana, for recovery of terminal taxes 
amounting to Rs. 54-C-0 and Rs. 20 interest, 
in respect of certain articles imported by 
the opponents into the Municipal limits of 
Larkana. The opponents raised a prelimi- 
nary point that the suit was barred by 
limitation, the suit having clearly been 
filed more than three years after the goods 
had been imported into Larkana. The op- 
ponents’ contention was that the suit was 
governed by Art. 115, Limitation Act. The 
applicants centended that the Article of 
the Limitation Act applicable to such a 
suit was Art.120. The learned Judge of 
the Court of Small Causes dismissed the 
suit ag time barred. He sta‘es in his judg- 
ment : h 

“I am accordingly of opinion, that a suit of the 
present nature will fall under Art. 115, Limitation 
Act, as the same has been filed after the period 
of the limitation, viz., three years, it must fail as 
time-barred, I accordingly dismiss it with costs.’ 

The only point that arises in this revi- 
sion application, therefore, is whether to 
the suit filed by the applicants Art. 115, 
Limitation Act, is applicable or whether it 
is governed by Art. 120, Limitation Act. In 
Secretary of State v. Guru Proshad Dhur 


Nain, for the Oppo- 


1938 


(1), at p. 574, there is a passage in the judg- 
ment of Petheram, C. J., which reads thus : 

“The Limitation Act does not prescribe any period 
of limitation for money due under a statutory 
liability to pay it, so the suit is, I think, within 
Art 120; in other words, the period of limitation 
i8 Six years, which begins to run from the time 
when a demand for the money is made by persons 
who could give the receipts required by the section.” 

Again, in Muhammad Riasat Ali v. Hasin 
Banu (2), there is a dictum of their Lord- 
ships of the Privy Council to the effect that 
Art. 120, should be applied unless it is 
clear that the suit is within some other 
Article. In Masand Motiram v. Shikarpur 
Municipglity (3), the question involved was 
the period of limitation applicab'e to a 
suit for the recovery by the Shikarpur 
Municipality of a fee levied by the Munici- 
pality for permission for use of Municipal 
land. Tt was held in the suit that the 
Article of limitation applicable was Art. 120. 
We think, therefore, that there is ample 
authority in support of the view that the 
Article of limitation applicable in this case 
is Art. 120. We accordingly reverse the 
judgment of the learned Judge of the Small 
Oause Court of Larkana. As it appears that 
the question of limitation was dealt with 
and disposed of as a preliminary point, 
the result will be that the suit must be 
remanded to the lower Court to be dis- 
posed ofon the merits according to law. 
Order accordingly. Costs tobe costs in the 
cause. 


D. Case remanded. 
(1) 20 O 51 (F B). 
(2) 21 O 157; 20 I A 155; 6 Sar, 374 (P 0). 
(3) 308 L R 146; 165 Ind, Oas. 369; A I R 1934 Sind 
184; 9 R 8 100. 
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l LAHORE HIGH COURT 
First Civil Appeal No. 8 of 1937 

April 19, 1937 
Tex OHAND, J. 

GIRDHARI—DEFENDANT— APPELLANT 

versus 
RAM KALA AND OTHERS— PLAINTIEFS AND 

_ OTHERS —DEFEN DANTS— RESPONDENTS 

Civil, Procedure Code (Act V of 1908), O. I, 7.8- 
Limited persons granted permission to conduct suit on 
behalf of proprietary body—One of them withdrawing 
—Remaining persons, whether should be allowed to 
wee to prosecute suit— Procedure to be followed by 

ourt, 

When permission is granted to certain persons 
under O. I, r. 8, Oivil Procedure Code, to conduct the 
suit on behalf of the proprietary body and one of 
them withdraws, it is for the Court to decide whether 
it will permit the remaining plaintiff or plaintiffs, to 
whom the original sanction had been given, to con- 
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tinue to prosecute the suit, or whether it will insist 
upon the original number in which case it should 
notify to themembers of the proprietary body to ask 
them so that they may authorize another person to 
conduct the case on their behalf as a co-plaintiff 
e Reddi v. Srinivasachariar (1), fol- 
owed. 


F.O. A from an order of the Senior Sub- 
Judge, Fourth Olass, Rohtak, dated Nov- 
ember 20, 1935. 

Mr. Shamair Chand, for the Appellant. 

Mr. L. M. Datta, for the Respondents 
(Plaintiffs). 

Judgment.—In execution of a decree 
obtained by Girdhari, defendant No. 1 
against defendants Nos. 2 to 4, who are 
non-proprietors in the village, the decree- 
holder got attached the house occupied by 
the judgment-debtors. Ram Kala and Hari 
Singh, who are two of the proprietors of 
Pana Pachosian of village Bhaprauda, 
brought a suit on behalf of the proprietors 
of the Pana for a declaration to the effect 
that the house belonged to the proprietors 
of the Pana and was not liable to be 
attached and sold in execution of the decree 
against defendants Nos. 2 to4, who were 
non-proprietors and were in occupation as 
kamins. The suit was brought after the 
necessary permission had been obtained 
from the Court under O I, r. 8, Civil Pro- 
cedure Code. After the case had proceeded 
for some time, Ram Kala, plaintiff, filed an 
application stating that on enquiries he 
had satisfied himself that the house be- 
longed to defendants Nos. 2 to 4 and 
that it was liable to attachment and sale 
in execution of the decree; he consequently 
intimated to the Court that he did not wish 
to prosecute this suit. The other plaintiff, 
Hari Singh, did not join in the applica- 
tion and wished to prosecute the suit. The 
defendant Girdhari objected that permis- 
sion having been granted to two perscns 
to conduct the suit on behalf of the pro- 
prietary body and one of them having 
withdrawn, the suit should be dismissed. 
The trial Judge upheld the plea and dis- 
missed the suit. 

On appeal by Hari Singh the learned 
Senior Subordinate Judge came to a 
contrary conclusion and held that it was 
competent to Hari Singh to continue the 
suit. He accordingly accepted the appeal 
and remanded the case under O. XLI, r. 23, 
Civil Procedure Code, for decision on the 
merits. Girdhari has preferred an appeal 
under O. XLII, r. 1, to this Court. In the 
memorandum of appeal it was attempted 
to support the order of the Court of first 
instance dismissing the suit but at the 
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time of arguments Mr. Shamair Chand 
expressed his inability to do so; he frankly 
admitted that the fuit should not have 
been dismissed forthwith. In sucha case 
the proper course to foll: w was tke one 
suggested in Venkatakrishna Reddy v. Sri- 
nivasachariar (1) namely that it is for the 
Ccurt to decide whether it will permit 
the remaining plaintiff or plaintiffs, to 
whem the criginal sanction had. been 
given. to continue to prosecute the suit, cr 
whether it will insist upon the original 
numter in which case it should notify 
to the membeis of the proprietaty bcdy 
to ask them so that they may autho 
rize ancther person to conduct the Case 
on their tekalf asa cc-plaintiff, I accept 
tke appeal and in mcdification of the order 
of the lower Appellate Court remand the 
case to the Court of first instance with 
the direction that the procedure laid down 
above may be followed. Having regard 
to all the circumstances of the case, L leave 
the parties io bear their own costs. 

D. Case remanded. 

(1) 54 M527; 130 Ind, Cas. 761; AI R1931 Mad 


452; 61M L J 135; (1931) M W N 353; Ind, Rul. (1931) 
Mad. 457; 34 L W 214, o 


NAGFUR HIGH COURT 
Second Civil Appeal No. 279-B of 1935 
December 17, 1936 | 
Boss, J. 
PANNALAL BHAGIRATH MARWADI 
—DEFENDANT-—Å1 PELLANT 
versus 
BHAIYALAL BINDRABAN PARDESHI 


| — PLAINTIPFR— RESPONDENT 

Deed—Construction — Description of property by 
boundaries — Measurement in deed of conteyance— 
Which prevails — Possessory title — Entry must be 
peaceful though there is no legal title to land—Sub- 
sequent dispossession by another having no better title 
—Person dispossessed can sue—Specific Relief Act (II 

‘of 1877), s. 9— Scope — Suit brought more than six 
months after dispossession — Possessory title, if can 
be asserted—Evidence — Witness — Witness omitting 
to notice difference between 12 years and 12 months 
— Mistuke apparent from earlier part of disposition 
—Duty of the Judge of fact. 

A substantial description of property such as by 
boundaries must prevail over measurements in a 
deed of conveyance. Since euch measurements are 
seldom sceuiratec, the real question is whether the 
deed intended to include disputed site or not [p. 
681, col. 2] 

The essence of possessory title is peaceful entry. 
Where a person enters into a peaceful pcssession of 
land, although he has no title to it, and claims it as 
his own, and isforcibly ousted out of possession by 
another person who has no better title to the land, he 
can sue such other person, because although he might 
not have any legal title, had at least possessory title 
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and had commenced to 
title. . 

This does not conflict with the rules that a plaintiff 
must succeed on the strength of his own title and not 
on the weakness of the defendant's, that a defendant 
in possession can set up’a jus terita, With respect 
to the first rule, it must be observed that it says 
nothing about the nature of the title which must be 
showa. As between a trespasser who enters peaceably 
and another who wrongfully dispossesses him, the 
title of the former is superior on two grounds, first 
becausé it is prior in point of time, and next because 
it is a peaceful title as opposed to a forcible one in 
the sense that it involves a wrongful dispossession of 
the previous occupier. As regards the «second rule 
it applies when the plaintiff has never been in actual 
possession or having had possession has been peace- 
ably dispossessed or dispossessed by lawful process, 
or when the defendant has been placed in possession 
by the rightful owner either under a good oran im- 
perfect title. Perry v. Clissold (5), Ismail Arif v. 
Mahomed Ghons (6). Ganaji v. Dhansingh (8) and 
Asher v. Whitlock (9, relied on, Wise v, Ameerun- 
nissa Khatoon 10), explained. Rai Kisan Chandra 
Roy v. Prosanna, Kumar Chakravarti, (11), referred 
on. [p. 682, col. 2.] 

Section 9 of the Specific Relief Act, is a special 
additional remedy which is available in certain cir- 
cumstance but it in no way precludes the successful 
assertion of a possessory title in the ordinary way 
in a proper case, even though the suit is brought 
beyond the six months contemplated by that section. 
Nand Ram Patel v Narbad Patel (7) and Ganaji v. 
Dhansingh (8), relied on. [p. 683, col. 1.] 

Witnesses are often slow thinking and the strange 
atmosphere of a Court is enough to confuse them. In 
such a state of mind, a witness could quite easily 
omit to notice the difference between 12 years and 12 
months when his statemént is rapidly interpreted to 
him. The mistake is, therefore, more than under- 
standable, and it is for a Judge of fact to determine 
whether it was really a mistake ornot. [p. 681, col. 


prescribe for a legal 


Mg. C. A. from the appellate decree of the 
Court .of the Second Additional Disirict 
Judge, Amraoli, dated August 23, 1935, in 
Civil Appeal No. 31-A of 1 34 confirming 
the decree of the Court of the Sub-Judge, 
Seccn4 Class, Mo'si, dated August 30, 1934, 
in Civil Suit No. 9-A of 1834. 

Messrs. M. R. Bobde and E. M. Jeshi, for 
the Appellant 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Respondent. 


Judgment.— The suit is for pessession 
of a site marked E F in the plan attached 
to the plaint The parties own adjoining 
h uses, and the site lies between the two 
properties. The plzirtifi's case is thatit 
belonged to his predecessor Yado Madhoji 
who sold it to him on April 30, 1933, by 
the sale deed (Ex. P-7), and that the 
defendant dispossessed him in May 1933. 
The defendant's case is that the site 
belonged to one Kasturchand Marwadi 
who gifted it to him on April 16, 1920, 
by a duly registered deen of gift 
(Ex. DAD). 
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These two instruments of title are not 
of much assistance in this case, for there 
is no doubt that they are perfec:ly valid 
with respect to the bulk of the properties 
which they respectively convey. The dis- 
pate is about a sirip of land only 1 foot 
wide between them—just wide enough for 
a wall to stand—on und the real question 
at issue is whether the wall whicb stood 
on the major pertion of this strip belonged 
to the one house or the other. 

The plaintiff's case is that his house, 
which is to the north of this strip, had 
its southern wall standing on the greater 
parc of E-F and that another person who 
owns a Rouse on the other side of the de- 
fendant’s property had his northern wall on 
the eastern edge of hisland. The defend- 
ant then ran up two walls on the eastern and 
weslern sides of his property to connect 
with these walls, and thus built Limself 
a rocm of which only two walla were his 
own. The roof, which ran north and south, 
instezd of resting on the walls there, was 
supported on worden poles. 

The evidence which has been believed 
bears this out. The plaintiff's site was 
admittedly (except of course the strip E-F 
about which the parties are at issue} 
originally Government property. Govern- 
ment built a house with two rooms on it 
for the use of a postal runner who was 
tke plaintiff's predecessor Yado Madhoji. 
Later on Government sold it to him orally 
for Rs 100 on September 20, 1929, and 
delivered poscession on September 25, 
1929. Of course this sale could only have 
been effected by a registered instrument 
and so it transferred no title, but the 
fect remains that Government did build 
this house and delivered pcssession to the 
ents predecessor on September 25, 
l ; 

But there are two points which require 
consideration. The plaintiff's predecessor 
Yado Madhoji says as r. W. No 2 “The 
defendant is in forcible possession of the 
same for the last 12 years". The learned 
Judge of the lower Appellate Court thinks 
this was a slip of the pen. on the part of the 
trial Judge fer 12 montLs. Whether this was 
the slip of the pen ora slip of the tongue 
on the part of the witness, there cannot 
be the slightest doubt that it was a mistake 
which everybody has overlooked. When 
the deposition is read as a whole, is is 
abundanily evident that Yado could not 
have meant 12 years, for only a few 
sentences earlier he says he had lived 
continuously in the hut till April 30, 1933, 
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which was just a year and2 months before 
his doposition. Also it is the case of both 
sides that there was no forcible exercise 
of rights, or fancied rights. till the plaint- 
iff pulled this hut down in May, 1933, and 
attempted to re-build a wall on the dis- 
puted strip of land. The statement was 
made in examination-in-chief, and a I have 
said almost in the same breach as the 
other statements, and it was not followed 
up in cross examination, as I have no 
doubt it would have been if it had not 
been an accidental slip. Therefore, I agree 
with the lower Appellate Court that the 
witness must bave meant 1? montks. 
QOonsequently whether this was an accidental 
slip of the pen on the part of the first 
Court when recording the evidence or an 
accidental slip of the tongue on the part 
of the witness when deposing, makes no 
difference. 


The fact that the deposition was inter- 
preted to the witness does not make this 
impossible. After all, witnesses are often 
slow thinking and the strange atmcsphere 
of a Court is enough to confuse them. In 
such astate of mind a witness could quite 
easily omit to notice the difference between 
12 years and 12 months when his state- 
ment is rapidly interpreted to him. The 
mistake is, therefore, more than under- 
standable, and it is for a Judge of fact 
to determine whether it was really a 
mistake or not. 


The other matter arises out of the 
measurements given in the plaintiff's 
instrument of title (Ex. P-7) The learned 
Judge of the lower Appellate Court states 
that the measurements given there are 
314 feet north south whereas he foundon 
the spot the actual measurement including 
the thickness of the wall to be 32' 1". As 
breadth of the disputed strip is only 1’, 
this would certainly indicate that the land 
in dispute was not conveyed, at any rate 
so far as 7” of its breadth is concerned. 
Bui such measurements in sale deeds are 
seldom accurate. The real question ig 
whceiher the deed intended to include the 
wel! on the southern side and the site 
on which it stands in the conveyance. In 
view of the fact that the deed expressly 
conveys. a house with walls on all four 
sides, there isnot the slightest doubt that 
this portion of the Jand was also included. 
It has often been held that a substantial 
descripiion of property such as by bound- 
aries must prevail over measurements in 
a deed of conveyance. The principle 
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applies with equal force here. Therefore, 
the finding on this point must prevail. 

The real difficulty in the case arises 
over another point. Government's con- 
veyance to the plaintiff's predecessor Yado 
was oral, but as the value of the 
properly was Rs. 100, the transfer of title 
could only have been effected by a register- 
ed instrument. Therefore, Yado obtained 
no title and so could not pass on a better 
title to the plaintiff than he himself 
possessed. The dispossession was within 
12 years, so his rights had not ripened 
into a title by adverse possession on that 
date, and the question arises whether the 
‘plaintiff can muintain this suit against 
the defendant, who is a mere trespasser 
and who according to the finding has 
effected a forcible entry. [have no doubt 
he can. 

In the first place, it is clear that although 
Yado obtuined no legal title to the land 
-he entered into possession as owner and 
so commenced to prescribe forone. The 
interest which he thus acquired was trans- 
ferable, devisable and heritable even before 
the statutory period had elapsed: Ganoo 
wv. Bent (1). Ram Piart v. Budh Sen 2), 
Basanta Kumar Roy v. Secretary of State 
for India (8), and Sundar v. Parbati (4). 
This is now settled beyond dispute. If 
‘that is so then it is difficult to see why 
the plaintiff should not be allowed to 
enforce these rights against all the world 
except those who have a better title or 
better rights than himself. 

It would be unusual to find the law 
allowing a man to deal with property as 
his own, recognising his transfers 
‘and upholding his heirs, and yet refus- 
ing to assist him against those who 
wrongfully oust him, unless of course they 
have better rights. In my opinion not 
only is this not so, but in India, the law 
goes to the extreme length of allowing a 
persori who has had possession without 
even a vestige of title to recover posses- 
‘sion even against the true owner, if he 
proceeds under s. 9 of the Specific Relief 
Act. If he can thus recover possession in 
special circumstances even against the 
true owner, it would be anomalous to 


d) 14 N L R 82; 43 Ind. Cas, 943; AIR 1917 


_ Nag. 7. 
(z) 43 A 164; 61 Ind. Oas. 546; I&A L J 995; 2U P 
`L R (A) 332. 
(3) 44 O 858; 40 Ind. Cas. 337; 1 P L W 593;32 M 
L J 595;21 O W N 642; 15 A LJ 398; 250 L J 487; 
-19 Bom. L R 480; gan M WN 482;6 LW 117; 22 M 
LT 310; 44 I A 104; A I R 1917 PO1e (PO) : 
(4) 12 A 51; 16 I A 186; 5 Sar, 448 (PO), 
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hold that he cannot proceed in the ordinary 
way against a person who is a rank tres- 
passer, and who, as against him, has no 
rights whatever. 

Their Lordships of the Privy Council 
decided this in Perry v. Clissold (4): 

“It cannot be disputed that a person in posses- 
sion of land in the assumed character 
of owner and exercising peaceably the 
ordinary rights of ownership has a perfectly good 
title against all the-world but the rightful owner. 
And if the rightful owner does not come forward 
and assert his title by process of lawe within the 
period prescribed by the provisions of the Statute 
of Limitations applicable to the case, his right is 
for ever extinguished, and the possessory owner 
acquires an absolute title ” . 

This was again recognised by their Lord- 
ships in Ismail Ariff v. Mahomed Ghous 
(6), and has always been tbe view in these 
provinces: Nand Ram Patel v. Narbad 
Patel (7), and Ganaji v. Dhansingh (8). 
It is certainly the English Law: Asher v, 
Whitlock (9), Pollock and Wright on Pos- 
session, pp. 91, 147 and 148. 

his does not conflict with the rules 
80 often enunciated by the Privy Council: 
that a p:aintiff must succeed on the strength 
of bis own title and not onthe weakness 
of the defendant's that a defendant in 
possession can set up a jus tertia, With 
respect to the first rule it is to be observed 
that it says nothing about the nature of 
the title which must be shown. As between 
a trespasser who enters peaceably and 
another who wrongfully dispossesses him, 
the title of the former is superior on two 
grounds, first because it is prior in point 
of time, and next because it is peaceful 
title as opposed toa forcible one in the 
sense that it involves a wrongful dis- 
possession of the previous occupier. For, 
as Cockbur 1, O. J. saysin Asher v. Whitlock 
(9), “all trespass implies force in the eye 
of the law”. As regards the second rule, 
it applies when the plaintiff has never 
been in actual possession or having had 
possession has been peaceably dispossessed 
or dispossessed by lawful process, or when 
the defendant has been placed in posses- 
sion by the rightful owner either under 
a good or an imperfect title. It will be 
observed that every case, in which their 
Lordships have referred to these rules, is 
distinguishable on these grounds. 


(5) (1907) AO 73; 76L J PO 19; 95 LT 890; 23 T 
L R 23. . 
(6) 20 O 834; 20 I A 99; 6 Sar. 305 (PO). 


7) 12 OP LR 59. 
2 11 NLR 31; 27 Ind. Cas. 977, A IR 1915 Nag. 
il 


(9) 1841)1 QB1; 35LJ QB 17; 11 Jur. (s 5) 925 
13 L T 254; 14 W R 26, 
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It was argued that the Judicial Committee 
laid down a different rule in Wise v. 
Ameerunnissa Khatoon (10), and emphasised 
that a possessory title enures only in 
suits under the Specific Relief Act and no 
others. Iam clear they have not. That 
suit was brought in the year 1872 to recover 
possession of certain lands which had re- 
formed from the bed of a river after diluvion 
in the year 1859. The plaintiff took posses- 
sion of them as soon as they reformed and 
was for a time maintained in possession by 
Government, but in the year 1868 he was 
ousted by the Collector who thereupon 
placed the defendants in possession. Their 
Lordships held that as the lands had 
originally formed an island and were sur- 
rounded by water which was not fordable 
at their first formation, they belonged to 
Government, and so the plaintiff was right- 
fully ousted by the legal owner. After that, 
whether tle defendants had a legal title or 
not, the plaintiff had none, for he had been 
ousted from possession by the rightful owner 
under lawful procees and had not obtained 
possession since. In these circumstances 
their Lordships pointed out that the only 
way in which the plaintiff could have 
obtained possession was by a suit under 
s. 9, Specific Relief Act. They do not say 
that this was the only occasion on which 
a possessory title i is of avail; on the con- 
trary they say 

“De facto possession having been given to the 
fendants under s. 318 of the Code of Civil Procedure 
in accordance with the Deputy Oollector's award the 
plaintiff will not be entitled to a decree until and 


unless he can show a better title tothese lands than 
the defendants.” 


What do the words “better title” mean ? 
They indicate beyond doubt that titles 
other than the abstract legal title which 
can only reside in one person, or set of 
persons, ata time may also have to be 
considered when a suitable occasion arises. 
I respectfully agree with the decisions in 
Nand Ram Patel v. Narbad Patel (7) and 
Ganaji v. Dhansing® (8), that s.9, Specific 
Relief Act, is aspecial additional remedy 
which is available in certain circumstances, 
but that in no way precludes the successful 
assertion of a posseasory title in the ordi- 
nary way in a proper case, even though 
the suit is brought beyond the six months 
‘contemplated by that section. 

It was then argued that these cases about 
possessory title are based on the fiction that 
they are referable to a lawful title whose 
origin cannot be determined and so, when as 
a 9 71A73;60L R 249; 4 Sar. 127;3 Suther 370 
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here ifs exact genesis is known aud we find 
it to be defeciive the presumption cannot 
apply. Rai Kiran Chandra Roy v. Prosanna 
Kumar Chakravarti (11), was quoted in 
support of this proposition and also in sup- 
port of the other about s. 9, Specific Relief 
Act. I donot think it supports either. In 
that case the possession of the plaintiff was 
doubtful and at best had not been peace- 
ably obtained, and so of course the plaintiff 
was out of Court. As I have already pointed 
out, peaceful entry is of the essence of a 
possessory title. Of course the presump- 
tion of a lost but lawful origin can be 
made in suitable cases, though not capri- 
ciously +s their Lordships point out in 
Mahomed Muzaffar-al-Musavi v-Bibi Jabeda 
Khatun (12), but the principle Iam apply- 
ing has notbing to do with that. It is 
something quite distinct from it. In Perry 
v. Clissold (5), quoted above, there was no 
room for any such presumption and yet 
their Lordships upheld the possessory 
owner's rights. 

As a matter of fact it is more than 
likely that the plaintiff would have a right 
to sueceed on another ground. He can 
undoubtedly tack Yado's possession on to 
his, for he claims through him, and if the 
English rule applies, he would also be 
entitled to tack on Government's posses- 
sion is well. For even though Yado does 
not derive title from Government, the 
possession on the plaintiff's side was con- 
tinuous for more than 12 years before the 
date of the dispossession. The English 
rule is given in Ualsbury’s Law of Eng- 
land, Vol. 19, p. 157, Edn. 1, and also in 2 
Smiths Leading Cases. Edn. 12, p. 742 
and was applied in India in Vennam 
Ramaya v. Kusuru Kotamma (13). It is 
possible, therefore, that Ganoo v. Beni (1), 
will require re-consideration on this point, 
although a sentence in a decision of the 
Judicial Committee in Basanta Kumar 
Roy v. Secretary of State for India (3), 
app2ars to lend it support. However, it is not 
necess ry to enter into that here. The appeal 
E with costs 

Appeal dismissed. 

dy fl O 519;150 Ind. Oas. hbs. 38 OW N 435; A 
IR 1934 Cal. 561: 7RO 41, 

(121 57 O 1293; 123 Ind. Cas. 722: A IR 1930 PO 
103; Ind. Rul. (1930) P O 210; (1930) A L J 377; 32 
Bom. L R 633; eae 58 ML 64; 340W N 
482; 32 L W 28 (PO 
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30M L T 143; 42M L J 319; A IR 19299 Mad. 59. 
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LAHORE HIGH COURT 
Civil Reference No. 13 of 1936 
i May 6, 1936 f 
ADDISON AND ABDUL Ras, 11p, JJ. 
Fism HAVELI SHAH-SARDARI LAL 
ASSESSER-— PETITIONERS 
versus 
COMMISSIONER or INC JME TAX— 
` Opposite Party 

Income Tax Act (XI of 1922), s.8—Purchase of 
Government securities—Capital sum plus interest 
computed from last due-interest-date of purchase, 
paid as price—Interest, if could be deducted from 
interest subsequently received by vendee, 

Where an assesses (not being a dealer in securi- 
ties by way of “ business ”) purchases securities at a 
price expressed as 8 capital sum plus interest com- 
puted de die in diem from the last due-interest-date 
todate of purchase, the said computed interest is not 
deductible from the interest actually received by him 
subséquently in assessment under s. 8 of the Income Tax 
Act. Intereston Government securities does not accrue 
from day to day but on certain specified dates and 
the mere quotation in the bargain of estimated ac- 
crued interest does not establish à separate contract 
in respect of the interest, and even if it were con- 
sidered to be a separate contract, it would remain 
part and parcel of the whole purchase consideration, 
and would not be deductible. Rajnitt Prasad Singh 
v. Commissioner of Income-taz (1) and Wigmore v. 
Summerson & Sons, Inland Revenue Commissioners 
v. Oakley (2), relied on, 

Messrs. M.L Puri and V. N. Sethi, for 
the Petitioners 

Mr. Sarv Mitra Sikri for Mr. Jagan Nath 
Aggarwal, for the Opposite Party. 


Addison, J.—This is a reference by the 
Commissioner of Income-tax regarding the 
assessment of a joint Hindu family Haveli 
Shah-Sardari Lal for the assessment year 
1934-35. The question of law referred is as 
follows: 

“The assessee (not being a dealer in securities by 
way of “busifess”) having purchased securities at a 
price expresS83d as a capital sum plus interest 
computed de die in diem from the last due-interest- 
date to date of purchase is the said computed interest 
deductible fromthe interest actually received by 
him in assessment under s. 8 of the Act.” 

Thé assessment in question was made 
on a total income of Rs. 3,00,699 including 
Rs. 2,68,785 under s. 8, Income Tax Act. 
The latter sum is made up as follows: 

“Interest (gross) received from Govern- Rs 
ment in respect of securities purchased 


1926—32 we 2,55,750 
Interest (Income-tax free) received in 

respect of securities purchased from April 

to November 1933  —« 13,035 





Total ... 2,68,785” 

From this sum the assessee wishes to 
take the sum of Rs. 9,102-1-4 on the 
ground that it was interest paid by him 
to the sellers of the securities at the time 
cf the 1933 purchases. These purchases 
consisted entirely of Government of India 
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1345—55 (Income-tax free) 5 per cent. loan. 
Ordinary income-tax was thus not charg- 
ed under s. 8, Proviso 2, but in accord- 
ance with s. 16 (1) super-tax is chargeable 
on the whole sum and was charged upon 
Rs. 2,68,785. The sole question is whe- 
ther the sum of Rs. 9,102-1-4 should be 
deducted from charge. The Commissioner 
has stated that no precise evidence of the 
terms of purchase wis given except to the 
extent of patting in advices from the pur- 
chasing brokers or banks in Calcutta, and 
he has given the following as an ex- 
ample: 

“In accordance with the instructions contained in 
your letter I beg to advise the purchase of ‘securities 
as detailed below in further execution of your 


order : 

P. No, 2267, 
To cost of 5 per cent. Loan 1945—55 of Rs, a. P. 

Rs. 16,500 at Rs. 106-14-0 per 

cent. .. 17,634 6 0 
Interest from April 15, 1932, to O 

tober 12, 1932, being five month: 

and 27 days wal 405 10 0 
Commission at } per cent, on 

Rs. 18,040 “xs 45 4 0 
Postage, etc. ote 011 0 


Debited to your account os 18,085 15 0" 

The Oommissioner has stated that so 
far as appears the amount of Rs. 9,102-1-4 
is wholly comprised of the computed inter- 
est. We are not concerned with past 
practice of the Income-tax authorities. 
Section 8 makes income-tax payable by an 
assessee under the head ‘Interest on secu- 
rities’ in respect of the interest receivable 
by him on any security of the Government 
of India, etc. This section can only have 
one meaning and that is that income-tax 
is piyable on the interest receivable from 
Government by any holder of such a secu- 
rity. This was the view taken by a 
Special Bench of the Patna High Court in 
Rajniti Prasad Singh Vv. Commissioner 
of Income tax (1), at p. 280*. There the 
opinion was expressed that s. 8, Income 
Tax Act, was conclusive so far as this 
question was concerned, The interest, it 
was said, was undoubtedly receivable by 
the asseasees. It was received by them 
and the section thus made tnem liable. 
It was pointed out that interest on Govern- 
ment securities did not accrue front day 
to day but on certain specified dates. It 
did not, therefore, accrue to the vendors 
at all since they sold before any interest 
accrued. The form the contract took and 


1) 41 TO 264; 123 Ind. Oas. 617; A IR 1930 
Pa 33: 9 Pat 194; 11 P L T 669; Ind. . Rul, (1930) 
Pat, 345 (8B) ne ene 
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ihe terms in which it was expressed were 
matters between the assessees and tne 
vendors, and the assessees might well 
have protected themselves by insisting 
that the amount of tax which would ulti- 
mately be payable by them under s. 8 
should be deducted from the purchase 
money. The Commissioner of Income-tax 
13 in agreement with this decision and has 
given his opinion that the computed in- 
terest was pairt of the purchase price and 
was notin any event deductible from 
the assessee who actually received in- 
terest. He, however, referred the question 
to this,Court as it has not been agitated 
so far here. 

In my judgment the machinery sections 
of the Act also help in determining this 
matter though I am of the same opinion 
as was held by the learned Judges in the 
case quoted that the contention of the 
assessee must fail on the terms of s. 8 
of the Act, as no interest was receivable 
or could be received until due date, by 
which time the assessee was owner and 
received the whole interest. Again, it 
would be impossible to keep track of 
interest adjustments between transferors 
of negotiable securities. Section 18 (3) 
requires that ordinary income tax (when 
due) shall be deducted at the time of 
payment while s. 18 (5) provides that 
any such deduction shall be treated asa 
payment of income-tax on behalf of the 
owner of the security and credit shall be 
given tohim therefor in the assessment, if 
any, made for the following year. Lastly, 
s. 48 (3) provides for refund of ths excess 
so credited to the owner of the security, 
if in the event the due charge is less than 
the deduction. The credit, therefore, under 
s. 18 (5) can only be allowed to the owner 
of the security on his producing the certi- 
ficate necessary under r. 38 while it is im- 
possible to consider computed interest in 
the hands of the vendors. These machi- 
nery sections, therefore, support the view 
that the tax is chargeable only on the 
owner of the security at the time when the 
interest becomes receivable. 


The same question has arisen in England 
and is fully discussed in Wigmore v. Wig- 
more Summerson & Sons; Summerson & Sons 
Inland Revenue Commissioners v. Oakley 
(2), as well as in Inland Revenue 
Commissioner v. Oakley (2), by Rowlatt, J. 
In the first case the stock was not 


(2) (1928) 1 K B 131; 94L J K B 836; 9 Tax Cas. 
577, 582; 69 SJ 745; 41 TL R 568; 134 L T 409. 
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sold with an allowance for computed 
interest but en bloc. But that does not 
make any difference. Rowlatt, J, made 
tLe following pertinent remarks in the first 
named case: 

“To my mind itis absurd to say that a person is 
paying £5,000 in March for £5,000 to be paid in June. 
He does not doit. Therefore there would have to 
be, in any case, a valuation of the amount of accrued 
interest that has been sold. The truth of the matter 
is that the seller doesnot receive'interest’, while it 
is interest that is the subject-matter of taxation. He 
receivesthe price of the expectancy of interest and 
that is not the subject of taxation, andthe whole 
thing, I think, really depends upon that fallacy.” 

In the second case the same learned 
Judge pointed out that the result might 
be curious but many results in super tax 
were curicus. He goes on to say: ; 

“The result is that nobody on the super-tax level 
who has not more money than appreciation of In- 
come tax law will ever buy a security that is full 
of dividend because he is buyingsuper-tax; and if a 
man wants to sella security ifhe is on the super- 
tax level, he had better sell when itis full of 
dividend, because then he is selling super-tax. 
Those are accidents which do not seem to. me 
possibly to affect the administration of the Acts, and 
I cannot conceive how the Acts could be adminis- 
tered, except at great cost and inconveience not 
only tothe Revenue but to private people who now 
are not concerned with'these minutiae, if the con- 
tention which the Crown put forward here, not in 
their own interest but in the interest of purchasers 
really, was to succeed.” 


The last observation of Rowlatt, J., has 
already been alluded to by me when deal- 
ing with the machinery sections. Clearly 
it would be impossible to keep track of 
interest adjustments between transferors 
and transferees of negotiable securities, and 
a Statute, as remarked: by Dunedin, L. J. 
in Whitney v. Iniand Revenue Conmis- 
sioners (3), ab p. 110*, is designed to be 
workable and the interpretation thereof 
by a Court should be to secure that 
object. I have no hesitation in holding 
that s.8 itself is conclusive on the matter 
while the machinery sec.ions make it still 
more clear. The only contention remain- 
ing to be further discussed is that, be- 
cause the purchase price was expressed 
separating 4 computed accrual of interest 
that amount was not in fact a part of the 
purchase consideration but was a separate 
charge incurred against the interest when 
the assessee eventually received it. This 
argument has already been dealt with by 
Rowlatt, J., and it seems clear that the 
mere quotation in the bargain of estima- 
ted accrued interest does not establish a 
separate contract in respect of the interast, 


(3, (1926) A C 37; 95 L J K B 165; 134 L T 98; 10 
Tax Cas. 88; 42 T L R 58. 
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and even if it were considered to be a 
separate contract, if would remain part 
and parcel of the whole purchase conside- 
ration, and would not be deductible. I 
would, therefore, answer the question put 
in the terms of the Commissioner's opi- 
nion already given. There will be no order 
as to costs. 
D. Reference answered 





_ _ CALCUTTA HIGH COURT. 
Civil Rules Nos 1574 and 1575 of 1936 
June 22, 1937 

M. C. Gsosz, J. 

Choudhury MAHENDRA NATH DAS 

AND oTHERS—LANDLORDS— PETITIONERS 

| versus 

RADHASHYAM MANDAL AND ANOTHER— 

Opposite PARTY 

Bengal Tenancy Act (VIII of 1885), s 26-F'—Sale 
deed mentioning certain persons as landlords—Trans- 
feree allowing such recttation—Such persons seeking 
pre-emption — Transferee, subsequently contending 
that idol is landlord and applicant its shebait— 
Estoppel, if arises — Intention, if fraudulent—Pre- 
emption application, if should be rejected—Adult 
co-sharers belonging to Mitakshara family and 
managing properties, if can apply under s. 26-F, 
without impleading minor sons and nephews who are 
living under their care. 

Where in the sale deed the transferee from the 
tenant allowed certain persons to be described as 
landlords, but afterwards on an application being 
filed by such persons for pre-emption under s. 26-F, 
Bengal Tenancy Act, the transferee said that they 
were not the landlords but an idol was the landlord, 
they being merely the shebatts: . 

Held, that the transferee was not estopped from 
raising their contention, ,but that the pre-emption 
api makin should not be dismissed merely because 
they had not described themselves as shebatts of the 
idol, since in not disclosing the true facts in the 
sale-deed, the action of the transferee was fraudulent 
and especially when the applicants were themselves 
in doubt whetherthey or the idol was the landlord 
Adhar Chandra Saha v. Gour Chandra Saha (1) and 
Prohlad Chandra Manna v. Khirod Chandra Jana 
(2), relied on. 

The adult members who actually manage the pro- 
perties, their sons and minors living under their 
care and being according to the Mitakshara Law 
co-sharers can apply for pre-emption under s 26-F, 
It is wrong to reject the petitions merely because 
the sons and nephews are not impleaded. The 
petitions, if they succeed, will benefit those sons and 
nephews, Satiprosad Garga v. Kalipada Das (3), 
relied on, o , 

Mr. Saroj Kumar Maity, for the Peti- 
tioners. 

Mr. Jagadish Chandra Ghose for Mr. 
Gopendra Nath Das, for the Opposite Party. 

Order.—These are two petitions under 
8. 115, Civil Procedure Code, against two 
decisions in analogous cases uncer s. 26-F, 
Bengal Tenancy Act. The facts are that 
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opposite party No.1 purchased two hold- 
ings from two different raiyais and in the 
deeds of sale as well as notices served 
under s 26-C, Bengal Tenancy Act, the 
three petitioners were described as the 
landlords of the holdings. On notices be- 
ing served upon them, the three petitioners 
applied under.s. 26-F claiming to pre-empt 
the two holdings. Opposite party No. 1 
opposed the application for pre-emption on 
the grounds: (1) thatthe petitioners were 
not the landlords of the holdings, but 
that a certain idol was the lan@lord, the 
petitioners being merely shebaits of that 
idol and the idol not having been made 
a party tothe applications, the eapplica- 
tloas were not maintainable; and (2) that 
the petitioners were governed by the Mitak- 
Shara School of Hindu Law and their peti- 
tions were not maintainable inasmuch as 
they had not impleaded their sons and 
nephews, who according tothe Mitakshara 
School of Hindu Law became their co- 
sharers since they were born. Both these 
grounds were found in favour of the op- 
posite party and the trial Court has dismiss- 
ed the two applications. 

Upon hearing the learned Advocates it 
appears that though the opposite party is 
not estopped by the recitals in the trans- 
fer deeds, yet there is something fishy 
about his objections. If he really thought 
that the idol was the proprietor and the 
petitioners were only the shebaits, he should 
have stated accordingly in the transfer 
deeds. In two cases Adhar Chandra Saha 
v. Gour Chandra Saha (1), and Prohlad 
Chandra Manna v, Khirod Chandra Jana 
(2), S. K. Ghose, J. has held that the 
transferee is nut estopped from raising the 
plea that there are in fact other ec 
sharers and the application is incompetent 
by reason of their being not joined as 
parties. The present cases are stronger 
than the cases cited above. .In the trans- 
fer deeds the three petitioners were stated 
to be the landlords. Now it is said that 
they are not the landlords but au idol is 
the landlord; they are merely the shebaits. 
If this be the fact, the cpposite party 
must have known it at the time of the 
transfer deeds. Then he recited the pames 
of the petitioners with a fraudulent inten- 
tion. As amatter of fact, itis urged for 
the petitioners that it is extremely doubtful 
whether the idol may be taken to be the 
real pruprietor, for though in rent recsipts 

(1) 380 W N 1098; 151 Ind, Cas, 823; AI R1939 
Cal, 153; 7 R C 533. 

(2) 39 O W N 862; 163 Ind. Cas, 696; 9 R O 53, 
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and other doctiments the petitioners dee- 
cribed themselves as shebaits of the idol 
Gopi Mohan, in the register of revenue 
free lande maintained by the Collector the 
petitioners themselves and not the idol are 
shown as proprietors. In the cireum- 
stances, in my opinion, the learned Munsif 
was wrong to accept this ground for 
throwing out the petitions. It is wrong 
to reject the petitions merely because they 
have not described themeelves as shebaits 
of the idol Gopi Mohan. 

The next point is that as they are mem- 
bers of a Mitakshara family, their petitions 
are not maintainable inasmuch as they 
have not-joined their sons and nephews as 
co-sharers. This point in my opinion is 
without any merit. These are the adult 
members who actually manage the pro- 
Pertiese. Their sons and minors lived under 
their care and though according to the 
Mitakshara Law they are co-sharers, yet 
the petitioners who are their elders must 
be held to be actual managers on behalf of 
their sons and nephews: see the case in 
Satiprosad Garga v. Kalipada Dus 3). It 
is wrong to reject these petitions merely 
because the sons and nephews have not 
been impleaded. These petitions, if they 
succeed, will benefit those sons and 
nephews. Nothing that the petitioners are 
doing is adverse to those sons and 
nephews. In the result the rules are made 
absolute. There will be no order as to 
costs in this Court. 

D. Rules made absolute 


(3) 27 C W N 372; 72 Ind. Cas, 722; AI R 1922 Cal. 
468; 36 O L J 234, 


LAHORE HIGH COURT 


Second Civil APA os. 91, 92 and 93 of ` 
l 


January 11, 1937 
Buipg, J. 
Musammat RUQIA BIBI—Praintizr— 
APPELLANT 
versus 
MAHBUB ALI SHAH AND otugres— 
“ DEFENDANTS — RESPONDENTS 
Custom (Punjab,--Succession—Sayyeds in Jullun- 
dur Tahsil—Non-ancestral property—Daughter versus 
collateral in second degree. 
_ Amongst the Sayyeds inthe Tahsil of Jullundur, 
in cases of non-ancestral property, a daughter does 
not succeed in preference to a collateral of the 
second de.ree. Fatima v. Gulam Muhammad Shah 
(1), dissented from, Nabi Bakhsh v. Zebo (2), dis- 
tinguished, Case No, 641 of 1906, relied on, 
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S. O. A. from the decree of the District 
Judge, Jullundur, dated November 21, 
1935. 

Mr. Achhru Ram, forthe Appellant. 

Mr. Gurudatta, for the Respondents. 

Judgment.— Civil Appeals Nos. 91, 92 
and 93 of 1936 are connected and will be 
disposed of together. They arise out of 
three connected suits in which the plaintiff 
sued fcr possession of certain properties 
partly on the basis of a will by her mother 
Musammat Zenab Bibi and partly on the 
basis of a tamliknama executed by her 
husband Shah Ohiragh. Thetrial Uourt 
found that the parties were governed 
by agricultural custom and that Musammat 
Rugqia Bibis mother had no power to 
make a will, but the tamliknama was valid. 
The plaintifi was accordingly granted a 
decree in respect of the property covered 
by the tamliknama, but her suit for the 
property covered by the will was dismissed. 
From this decision the plaintiff appealed 
to the District Judge before whom it was 
c.ntended on behalf the plaintiff that the 
trial Court had relied on the Riwaj-i-am 
on the point of custom without giving the 
plaintif an opportunity to rebut it. 
This contention was upheld and the plaintiff 
was allowed an opportunity of rebutting 
the evidence. After considering the 
additional evidence produced, the learned 
District Judge, however, found that plaintiff 
had failed to prove that sbe was entitled 
to succeed to tLe property in question 
according to custom, and her appeals 
were dismissed. From this decision the 
present appeals are preferred supported by 
the required certificate on the question of 

sustom. i 

The point on which the learned District 
Judge has granted a certificate is: “Whe- 
ther amongst Sayyeds in Jullundur Tahsil, 
a daughter can succeed in preference toa 
collateral of the second degree”, It 
appears that the ccntesting defendants are 
collaterals of the third degree, but itis 
not suggested that this will make any 
difference in this case so far as the 
custom is concerned. The property in 
question has been held to be non-ancestral 
and this finding is not contested. On the 
question of custom, defendants rely on the 
statements in the Riwaj-i-am prepared in 
1913—17: see questions 45-A and 45 B, and 
itis conceded that these statements are 
against the plaintiff-appellant. The only 
point for decision is whether these state- 
ments have been rebutted by the evidence 
adduced by the plaintiff. The oral evidence 
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was worthless and was not relied on before 
me. Ags regards documentary evidence, 
a number of documents were produced 
but it will be sufficient to discuss those 
documents -only which were relied on before 
me. The learned District Judge has 
omitted to mark these documents as 
exhibits as required by the rules and this 
has caused considerable inconvenience in 
tracing and referring to them. I have, 
however, numbered them now, the docu- 
ments relied on by the Counsel for the 
appellant being marked as A-1, A-2, etc. 
and those by the Counsel for the respond- 
ents as R-]1, R-2, etc. The documentary 
evidence relied upon by the learned 
Counsel for tbe appellant consists of 
instances of succession of a daughters in 
certain mutations, judicial decisions or 
Pedigree tables. I shall deal with these 
briefly in the order in which they were 
taken up in arg. ments : 

Exhibit Al is a mutation order of the 
year 1905 but it does not’ show whether 
any collaterals entitled to claim the 
property were in existence. The instance 
is, therefore’, of no value. 

Exhibit A-2is a Robkar of the year 
1851. .This was a case of a gift by a 
mother in favour of daughter. Mutation 
was at first refused but the gift was up- 
-held in appeal after enquiry. This order 
does not show to which tribe the parties 
belonged. The relevancy of this instance 
is, therefore, not proved. 

-Exhibit. A3 is a judgment by the 
Divisional Judge, Jullundur, dated Nov- 
ember !6, 1896. The question for decision 
in the case was whether amongst Sayyeds 
of Shekhapind in Pargana Juslundur, 
daughters and daughters’ sons were entitled 
to succeed as against collaterals of the 
second degree. In this case, an enquiry 
was made under the order of the Judge 
and it was held that daughters succeeded 
in preference to collaterals. This instance 
supports the appellant. 

Exbibits A-4 to Ex. A-9 are the pedigree 
tables relating to Sayyeds of Jullundur 
City or the neighbourhood which show that 
daughters have succeeded to the laud of 
their fathers in certain cases. But the 
pedigree tables donot show the circum- 
stances in which the daughters were 
allowed to succeed. It is possible that the 
collaterals were not in existence when the 
succession opened out or they may have 
consented for some good consideration. 
Some of these may possibly be cases of 
gifts, etc, No evidence was led to support 
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the instances in the pedigree tables and 
inthe absence of such evidence it seems 
unsafe to place reliance on these in- 
stances merely on the basis of the pedigree 
tables. The pedigree tables are, moreover, 
of the year 1884 and were prepared long 
before the Riwaj-isam of 1913—17. 

One of the reported cases relied on, 
Fatima v. Gulam Muhammad Shah (1) 
supporisthe appellant but Nabi Bakhsh 
v. Zebo (2) is against ber. It was urged 
that the latter case is distinguiehable as 
the plaintiff ismarried toa first cousin in 
her own family. Butthe plaintiff's case was 
not based on any such ground. As regards 
instances in favour of the respondents, 
two are referred to Ex. R-l is a 
judgment of the Punjab Chief Court in 
Case No. S41 of 110$. The parties were 
agrigulturist Gayyeds cf the village Dukoha 
in Jullundur Tahsil Tnis seems a remark- 
able case in which even unmarried 
daughters were held to be vot entitled 
to succeed. Riwaj-i-am was then apparently 
in favour of the daughters but in spite of 
it the onus of proof was laid on the daughter 
on the basis of para. 23 of Rattigan’s 
Customary Law Reliance was also placed 
on Nabi Bakhsh v. Zebo (2, That case, 
however, related to a daughler who had been 
married out of the family. : 

The next instance for the respondents 
referred to was liz. R-2. The parties were 
Husaini Sayyeds of Lotera Kalan and the 
contest was between daughters and col- 
laterals. A good deal of evidence was 
produced but the learned Munsif ` held 
after considering the same, that the 
daughters had failed to establish their 
claim. This case was decided on January 
13,1912. The learned Counsel referred 
to afew cases of Sheikh, Ansaris and 
Araios, but they are of no assistance as the 
parties in this case are now admitted to 
be Sayyeds. It will appear from the 
above that there is only one well ascertain- 
ed judicial instance of 1896 (Hx. A-3) and 
one reported case Fatima v. Gulam Muham- 
mad Shah (1) in favour of the appellant, 
whilst there are two judicial instances of 
1906 and 1912 as well as the Riwaji am 
of 1913 -17in favour of the respSnodenis. 
The other evidence relied on by the 
plaintiff is of little or no value. In these 
circumstances Lam unable to hold on the 
material before me that the learned District 
Judge was not right in holding thit the 
plaintif had failed to rebut the statements 

(11 172 P R 1889. 

(2) 86 P R 1900, 
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in the Riwaj-i-am which was prepared 
long after the instances relied on by her. I 
dismiss the appeals with costs. 

D. Appeals dismissed. 


MADRAS HIGH COURT 
Original Side Appeal No. 73 of 1936 
August 9, 1937 - 

Leaon. O. J. AND VARADAORARIAR, J. 
CO, “MUNISWAMI NAIDU— 
APPELLANT 
versus 
S. RANGACHARI AND ANGTHER— 
RESPONDENTS 

Presidency Towns Insolvency Act (III of 1909), 
s. 9—Suspension of payment of debts generally— 
Whether act of insolvency—Debtor and creditor 
agreeing to treat non-payment of instalment under 
mortgage as act of insolvency—Debtor, if estopped 
from contending to contrary, 

The law of estoppel does not operate and cannot 
operate to prevent the provisions of the Presidency 
Towns Insolvency Act, having effect. It isan act of 
thsolvency if a debtor gives notice to any of his cre- 
ditors that he has suspended or that he is about to 
suspend payment of his debts, but it must be noticed 
that he is suspending the payment of his debts 
generally and not that he is suspending the pay- 
ment of a particular debt. The fact that the in- 
solvent and his creditor had agreed that default in 
pasmeni of an instalment under the mortgage should 
be treated as an act of insolvency, does not make it 
incumbent upon the Court to regard it as an act of 
insolvency. What the Court has to consider is 
whether an act of insolvency, as defined by the Act, 
has been committed and in deciding the question it 
tan only look at the provisions of the Act, 

O, 8 A. from an order of Wads- 
worth, J., dated October 5, 1936. 


Mr. Satagopa Srinivasaraghavan, for the 
Appellant, 

Mr. E. R. Krishnan, for the Respondents, 
Leach, C. J—In 1935 the appellant 
was indebted to one 8. Rangachari in the 
sum of Rs. 317-12-0 (in respect of which 
a decree had been obtained against him) 
and asum of over Rs. 2,000 due under a 
promissory note. In execution of the 
decree the creditor attached a house 
belonging to the appellant. The attach- 
. ment continued for more than 21 days 
and this was made the basis of a petition 
filed in February 1936 in this Court asking 
that.thé appellant be adjudicated an 
insolvent. This petition was withdrawn 
in Aprilofthat year as the  resultofan 
arrangement made between the parties. 
It was agreed that the appellant should 
execute a mortgage in favour of Ranga- 
chari to secure his indebtedness to him 
and that the appellant should repay this 
indebtedness inthe following instalments: 
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Rs. 400 to be paid onor before July 15 
1936; Rs. 500 to be paid on or before 


December 15, 1936, and the balance in 
two equal instalments within a period of 
one year from December 15, 193%. It 
was also agreed that in case of default 
in the payment of any instaJment, the 
creditor should be at liberty to take 
“further” proceedings in insolvency. It was 
also provided in the document which was 
drawn up that: 

“The mortgagor shall not raise any objection 
thereto and this act ofdefault itself will then be 
treated as an act of insolvency on the partof the 
mortgagor as amounting toa suspension of pay- 
ment within the meaning of the Act." 


It was on these terms that the petition 
for adjudication was dismissed. The ap- 
pellant failed to pay the ‘first instalment 
and on August 15, 1936, bis creditor filed 
a fresh petition for adiudication. In this 
petition three acts of insolvency were 
alleged: (1) that the insolvent had sus- 
pended payment “as per the terms of the 
said deed of April 17, 1936, and had thus 
committed an act of insolvency under 
s. 9"; (2) that he had departed from his 
dwelling house with intent to delay his 
creditors; and (3) that ba had secluded 
himself so as to deprive the creditors of 
the means of communicating with him. 
The learned Judge before whom the 
petition came, ordered the adjudication of 
the appellant on the first ground and did 
not deal with the two other grounds. The 
learned Judge was of the opinion that in- 
asmuch asthe appellant had agreed to 
treat thefailure to pay an instalment as a 
suspensicn of payment within the mean- 
ing of 8.9, Presidency Towns Insolvency 
Act, he was estopped from raising a con- 
tention to the contrary. With great res- 
pect, we are unable fo coneurin this 
decision. 

The law of estoppel does not operate 
and cannot operate to prevant the provi- 
sions of the Presidency Towns Insolvency 
Acthaving effect Itis an act of insolvency 
if a debtor gives notice to any of his 
creditors that he has suspended or that he 
is aboutto suspend payment of his debts 
but it must be noticed thut he is suspend- 
ingthe payment of his debts generally 
and not that he is suspending the pay- 
ment of a particular debt. The fact that 
the insolvent and his creditor had agreed 
that default in payment of an instalment 
under the mortgage should be treated as 
an act of insolvency does not make it 
incumbent upon the Court to regard it as 
an act of insolvency. What the Court has 
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to consider is whether an act of insolvency 
as defined by the Act, has been committed 
and in deciding the question, it can only 
look atthe provisions of the Act. In our 
‘opinion the agreement between the parties 
cannot be deemed to constitute the non- 
payment an act of insolvency. The appeal 
will, iherefore, be allowed and the case 
remanded to the insolvency Court for 
investigation of the two other grounds 
alleged in the petition. Wemake no order 
as to costs, 


NeD. Case remanded. 
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RANGOON HIGH COURT 
Second Civil Appeal No. 27 of 1936 
. July 16, 1936 
BAGULET, J. 

MAUNG PO IT AND ANOTARR— 
APPELLANTS 
versus 
MA BU LI—RESPONDENT 

Arbitration—Award—Sutt on—Suit can be filed on 
award irrespective of procedure in Sch. II, Civil 
Procedure Code (Act V of 1908)—Award merges and 
extinguishes claims in submisston—Award being 
made, submission and award furnish only basis for 
suit and constitute bartoany action on original demand 
—Suit for possession of land—Case referred to 
arbitration outside Court and suit dismissed—Clause 
in agreement that party not abiding by decision of 
arbitrator would pay Rs. 200 damages to party 
abiding by it—Award in favour of plaintiff—De- 
fendant not giving possession— Suit by plaintiff for 
possession and Rs. 200 as damages—Suit held main- 
tainable but that plaintiff could not get both posses- 
sion and compensation—Civil Procedure Code, 1908, 
Sch, II, para. 20, 

The Civil Procedure Code envisages the filing of 
regular suits on arbitrators’ awards apart from ap- 
plications to file awards under Sch. II tothe Code, 
A suit can, therefore, always be filed on an award 
irrespective of the procedure laid down in Sch. LI, 
despite s. 89, Civil Procedure Code, which only deals 
with the filing of awards under that special proce- 
dure. [p. 691, cul. 2; p. 692, col. 1.] 

[Oase-law referred to.] 

A valid award operates to merge and extinguish 
all claims embraced in the submission, and, after it 
has been made, the submission and award furnish 
the only basis by which the rights of the parties can 
be determined, and constitute a bar toany action on 
the original demand. Bhajahari Saha Banikya v. 
Behari Lal Basak (5), relied on. [p. 692, col. 1.) 

A plaintiff brought a suit for possession of certain 
land but the case was referred tothe arbitration 
outside the Court by an agreementand the suit was 
dismissed. There was a clause in agreement that a 
party not abiding by the decision of the arbitrator 
would pay the party abiding by it Rs. 200 as com- 
pensation for breach of the agreement. An award 
was made in favour of the plaintiff but the defend- 
ant refused to give possession. In a suit by the 
plaintiff to recover possession of the land and Rs. 200 
as compensation for breach of agreement : 

Held, that the suit was maintainable; Rs. 200 were 
meant to be paid as compensation for non-delivery 
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of land but the plaintiff could not recover both posses” 
sion of land and compensation and he was not 
entitled to land if the defendant paid Rs. 200. Kokil 
Singh v. Ramasray Prasad (8), relied on. [p. 693, 
col. 1.] h 

S.C. A. from the judgment of the Dis» 
trict Court, Myingyan, in O. A. No. 58 of 
1935. 

Mr. K. C. Sanyal, for Appellants. 

Mr. J. V. Kale, for the Respondent. 

Judgment.—In Civil Regular No. 92 of 
1934 of the Township Court of Pagan, Ma 
Bu Li sued Maung Po It and Ma Sein for 
delivery of possession cf certain land, The 
case ended with the following diary order 
dated December 12, 1934: 

“Qalled. U Ba Yin for plaintiff présent. Both 
defendants with U Mya present. U Ba Yin and 
defendants say case referred to arbitration outside 
Court and ask that case be dismissed with 


costs, Suit dismissed. Parties will stand their own 
costs.” 


The next step in the proceedings was 
the filing of the suit out of which the 
present appeal arises. This is Oivil 
Regular No. 104 of 1935. It was filed by 
Ma Bu Li. The plaint begins by referring 
to the previous suit. It then states that 
on December 12, 1934, the parties executed 
a document of agreement to abide by the 
decision of U Kin Maung Lat and U Mya, 
and in accordance with this agreement the 
Regular Suit No. 92 was dismissed. This 
statement is borne out by the diary order 
already quoted. 

The plaint then goes on to say that 
arbitration proceeded and in accordance 
with the agreement a decision was given 
by U Kin Maung Lat awarding the land 
to Ma Bu Li but the defendants refused to 
give it up. One term of the agreement 18 
that ifthe decision of the arbitrators is not 
abided by one party, a sum of Rs. 200 shall 
be paid as compensation for breach of 
agreement by the party who does not abide: 
by the decision to the party who abides by 
the decision. In consequence this suit 18 
filed for recovery of possession of land and 
for payment of Rs, 200. It must be noted 
that the suit is not one for filing an award : 
it is a regular suit, the cause of action 
being the deed of agreement to arbitrate 
coupled with the award of the arbitrators. 
The trial Court gave the plaintiff a decree 
for possession of the laud and for Rs. 200, 
with costs. The appeal to the District 
Judge was also dismissed with costs ; hence 
the present appeal by the original defend- 
ants. 

The grounds of appeal are that the suit 
isnot maintainable ; that a reference to 
private arbitration ina pending case was 
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entirely illegal and unenforceable and void ; 
that ‘the stilpulation for the paymsnt of 
Rs. 200 as compensation was a nudum 
pactum and unenforceable; that the lower 
Courts had misinterpreted the deed of 
reference to arbitration ; and that as the 
atbitrators differed, the award by one 
arbitrator alone was without jurisdiction. 
With regard to the interpretation of the 
deed of award, it seems to me that itis 
quite clear. Kin Maung Lat and U Mya 
were appointed arbitrators, and there is a 
clause : 

“Tf one of the arbitrators does not wish to decide 


and goes out, the decision of the other arbitrator 
shall be abided by.” 


Now, in this case the defendants’ nomi- 
nee was U Mya and in his evidence he 
says : 


“I and U Kin Maung Lat consulted each other 


about the nature and terms of the award to be 
paesed. We did not agree with each other.” 

Later on he says : 

“Kin Maung Lat came to my house and told me 
he had written an award and asked if I would agree 
to the terms of the award written by him. I read the 
terms of the award written by him and I could not 
agree and I told him to re-consider...” 

The two lower Courts have accepted U 
Kin Maung Lat's evidence with regard to 
the breakdown of the arbitration, and I am, 
therefore, compelled to do the same. U 
Kin Maung Lat is quite clear on the point. 
According to him after he and his fellow- 
arbitrator had differed, U Mya failed to put 
in an appearance ona date fixed for pro- 
ceeding with the case. His evidence goes 
on : 

“On the fixed date Maung Tin Maung was sent to 
bring U Mya who promised to come but failed. So 
I got to adjourn the case for passing the award on 
June 1, 1935. On the fixed date the plaintiff alone 
turned up but not the defendant nor U Mya andthe 
case was fixed again to June 2, 1935, and on that 
day also the arbitrator U Mya did not come although 
I went and called him personally .....U Mya asked 
me to pass the award as I deem fit and I came 
back to U Ba Tin'’s house and after drawing up 


the deed of awardon that very day I passed the 
award...” 


If this statement is accepted, it is quite 
clear that under the agreem=-nt to arbitrate 
U Kin Maung Lat was entitled to proceed 
without his fellow-arbitrator as U Mya had 
refused to act. 


I will next deal with the question of 
whether the suit is maintainable. There 
seems to bea remarkable paucity of re- 
ported cases in which suits have been filed 
on an arbitration. Nearly all the cases 
reported are cases in which the plaintiff 
has sought to file an award under 
Sch. If, Civil Procedure Code, or under 
the corresponding sections of the previous 
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Code of Civil Procedure, It seems to 
me clear that the Civil Procedure Code 
envisages the filing of regular suits 
on arbitrators’ awards apart from ap- 
plications to file awards under Sch. IE 
tothe Code: vide Form No.10, Appendix A, 
Sch. I. 

In Harakh Ram Jani v. Lakshmi Ram 
Jani (1) it was pointed out that the rules 
governing arbitrations made out of Court 
have not been materially changed by the 
Code of Civil Procedure of 190% from what 
they were under the former Code of 1882, 
and it was also pointed out that the refusal 
ofa Court to file an award in a matter 
referred to arbitration without the interven- 
tion of a Court does not constitute a bar to 
the prosecution of a suit to enforce the 
award, 

In Nathu Mal v. Muhammad Shafi (2), 
(p. 44*) referring to arbitration matters, on 
p. 48* is a passage: 

“The law-has not in this respect been altered by the 
new Oivil Procedure Code ...;” 
and the head-note states that : 

“Where there is a valid agreement to refer to 
arbitration, either party to it may pray the 
Court to file the agreement.....or he may call 
upon the arbitrator to make his award and then 
bring a suit for recovery of the amount awarded 
to him, notwithstanding the provisions of s, 525 
o ee old Code, and Sch. II, para. 20 of the new 

oqe. 

In V. N. Krishna Iyer v. V. N. Subbarama 
Iyer (3) at p. 700f occurs the passage : 
“Regular suits to enforce rights conferred 
by an award have been held to lie 
a ETS “and then follow the names of six 
cases. 

In Muhammad Newaz Khan v. Alim 
Khan (4) a Privy Council case, at p. 418 
occurs the passage, referring to a case 
in which an application to file an award 
had been made and refused under s. 525: 

“Though the application under s, 525 was refused, 
that merely leftthe award to have its ordinary legal 
validity. It could not be successfully contended that 
an award is not valid because the party in whose 
favour it was had never applied to have it filed in 
Oourt.” a 

In Bhajahari Saha Buinikyav. Behari 
Lal Basak (5) it was laid down that a valid 

(1) 43 A 108; 60 Ind. Cas. 626; AIR 1921 All. 334 
18 A L J 960. 

(2) 12 P R 1917; 39 Ind. Oas. 349; A I R1917 Lah. 
65 


(3) 55 M 689; 139 Ind. Cas. 877; A IR 1932 Mad 
462; 63 M L J 550: (1932) M W N 234; 35L W 565 
Ind. Rul. (1932> Mad. 801. 

(4) 180414 at p. 418; 183 IA 73;6 Sar, 26 


(PO). 
(5) 33 O 881;4C L J 162, 


¥Pages of 12 P. R.{Ed] 
+Page of 55 Mad. —[ Hd.) 
tPage of 18 Cal.—[#d.] 
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award is operative even though neither 
party Las sought to enforce it by suit or by 
application under s. 5-5, Civil Procedure 
Code, and also that asthe ordinary rule, a 
valid award cperates to merge and extin- 
guish all claims embraced in the submis- 
sion, and, after it has been made, the sub- 
mission and award furnish the only basis by 
which the rights of the parties can be de- 
termined, and constitute a bar to any action 
of the original demand. 

In Manilal Motilal v. Gokaldas Rowji (6) 
on p. 264*, Macleod, C.J. summarized the 
procedure to be adopted by parties in a 
suit who enter into an agreement to refer 
the matter in dispute to arbitration: 

“They may make the agreement an order of Court 
and then paras. 1 to16 of Sch. II, apply. If they 
do not make the agreement, ên order of Court (a), 
they cannot ask for the agreement to be filed 
under para, 17; (b) they cannot ask for the award if 
made to be filed under paras. 20 and 21; (c) if an 
award is made and both parties accept it, they can 
apply for a consent decree in terms thereof, and 
there will be no need to apply for an order recording 
the terms of the adjustment; (d) if the plaintiff 
disputes the award for any reason and proceeds 
with the suit, the defendant can plead the award 
and have the case set down for hearing on the 
issue whether the award is binding as an 
adjustment; (e) if the defendant dispute the 
award, the plaintiff can set the case down for 
trial on the issue whether the adjustment should 
be recorded; (f) either party can file a suit to en- 

‘force the award and apply for a stay of the original 


suit.” 

In Nanalal Lallubhai v. Chhotalal 
Narsidas (7) an oral award was made in 
July, 1919, under which Rs. 350 was 
-awarded to the plaintiff. In March, 1924, 
the plaintiff fled a suit to recover the 
said amount. One defence put up was 
‘that the suit was barred by limitation. It 
was held that the suit being a suit to 
enforce an award was governed by Art. 120, 
Limitation Act, 1908, and was, therefore, 
barred. 

These cases seem to me to make it 
quite clear that a suit can always be filed 
on an award irrespective of the procedure 
laid down in Sch. II, despite s. 89, Oivil 
Procedure Code which only deals with the 
filing of awards under that special proce- 
dure. The contention that this reference 
to arbilration was bad because it was made 
during the pendency of the suit without the 
intervention of the Court and without the 
Court’s assistance being asked for, seems 
to me to be met by Kokil Singh v. 


(6) 45 B 245; 59 Iad, Cas, 53; AI R 1921 Bom, 310; 


22 Bom. L R 1048, 
(7) 49 B 693; 91 Ind. Cas. 1032;A IR 1925 Bom. 


519. 
*Page of 45 Bom, [Bd] 
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-Ramasray Prasad (8). in this case a- suit 


was pending. On February 25, 1922, an 
agreement was made to refer the 
dispute to arbitration and on February 
27, 1922, the suib was accordingly dis- 
missed. Nevertheless when the arbitrators 
had made their award and an application 
was made to the Court under para. 20 of 
Sch. LI, Civil Procedure Code, the award was 
filed under that section and tne High Court 
dismissed an appeal against the order to 
file it. ° 

The reference to arbitration in this case 
was exactly on all fours with the reference 
to arbitration which gives rise ,to the 
present appeal, and if that award could be 
filed under the special prozedure for filing 


- awards, it seems tome a fortiori that a 


suit could be brought upon it. There is 
no possible question of the flouting of the 
jurisdiziion of the Court, and the passage 
quoted from the head-note in Bhajahari 
Saha Banikya v. Behari Lal Basak (5) 
shows what really happened: a valid 
award operates to merge and extinguish 
all claims embraced in the submission. 
The plaintiff is for ever debarred from 
claiming possession of the land in 
question under any cause of action which 
existed on the date on which she tiled her 
first suit. That suit has been dismissed. 
Her present suit for possession of the land 
is based on the agreement to refer to 
arbitration and the award of the arbitrator. 
This cause of action arises in its 
entirety subsequently to the filing of her 
former suit and is in itself a good cause of 
action. 

For these reasons it seems tome that 
the suit as framed willlie. The agreement 
to refer to arbitration is not disputed. 
The terms of the agreement are quite clear 
and the award by a single arbitrator in the 
circumstances of the case was a good one ; 
so the award can be enforced. A difficult 
point arises, however, with regard to the 
penalty of Rs 200: 

“ wezeeeit the decision of the said arbitrators 
is not abided by one party, a sum of Rs. 200 
shall be paid as compensation for breach of 
agreement by the party who does not abide 
by the decision to the party who abide by the 
decision.” 

Js that Rs. 200 meant io be a penalty pay- 
able in addition to having the award 
enforced, or is the Rs. 200 to be regarded 
as an alternative? The arbitration was to 
decide whether the defendants should 
make over a certain piece of land to the 


8) 3 Pat. 443; 81 Ind. Cas. 994; A I R 1924 Pat. 
488; 6 PLT 122; (1924) Pat, 110; 3 Pat, LR 52, |, 
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plaintiff. Theaward presumably would be 
eitber that they had got to make it over or 
that they had not got to make it over. If 
the decision was that they had not got to 
make it over, it seems to me it would have 
been impossible for anybody to fail to 
abide by the decision. There was no 
remedy left open to the plaintiff: she could 
not sue on her original cause of action 
because her suit on that had been dis- 
missed, and she could not sue for the land 
on the agreement to refer to arbitration 
coupled with the arbitrators awd 
because the arbitrator's award was against 
her: therefore, under no conceivable 
circumstance could the plaintiff refuse to 
accept the decision if it had been against 
her, and there was not the slightest chance 
of the defendants’ refusing to abide by the 
decision if it had been in their favour. The 
only other result possible was what’ has 
happened in the present case. The award 
was in favour of the plaintiff: the plaintiff 
certainly could not refuse to abide by the 
decision : the defendants cculd and have 
done so, and in my opinion, this Rs. 200 
looks to be very much as though the 
Rs. 200 was meant to be a compensation 
for failure to make over the land; and the 
plaintiff cannot have it both ways: the 
more so because she has not proved any 
special damage. It seems to me, therefore, 
that the decree giving her the land and 
the compensation cannot be allowed to 
stand. — 

I wculd, therefore, alter the decree of 
the’ lower Courts. The plaintiff will, 
therefore, get a decree for possession 
of the land in suit. If, however, before 
possession of the land is obtained, the 
defendants deposit Rs. 200 together with 
costs, if any, of execution proceedings 
in Court on account of this case, then 
the plaintiff shall not obtain Possession 
of the land. So far as costs are con- 
cerned, let cach party bear their own casts 
throughout. - 


8. Decree varied. 


° MADRAS HIGH COURT 
Second Civil Appeal No. 446 of 1933 
April 2, 1937 
Laksamana Rao, J. 

K. KANDAPPA CRETTI—APPELLANT 


versus 
LAKSHMA MMAL AND OTHERS — 
T i NGECE DAN Tè 
0rigage—wate of portion of mortgaged propert 
~-Mortgagee consenting—Property sold and mortgagor 
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receiving moneu—Portion paid to mortgagee towards 
simple debts—Payments, whether in deduction of 
mortgage debt. f 

The rule that money received by the mortgagee 
from sales of the mortgaged property must be ap- 
plied in reduction of the amount secured by the 
mortgage, and cannot be appropriated towards 
amounts due on any other account, will not apply 
where the mortgages does not make his security 
directly available for the mortgage. Thus, if the 
mortgagee joins in the conveyance tothe purchaser 
merely for the purpose of assurance and is not un- 
willing that his security should be diminished and 
having confidence inthe mortgagor allowshim to 
receive the money, then thoughit maybe paid to 
him the next hour, such payment cannot be treated 
as payment in reduction ofthe mortgage debt as the 
mortgagee would in that case receive the money, 
not by means of his security but by the voluntary 
act of the mortgagor. Young v. English (1) and 
Lakshmanan Chetty v. Muthaya Chetty (2), referred 
t 


0. 
S. C.A. against the decree of the Sub- 
Judge, Chingleput, in A S. No. 34 of 1932. 
Messrs. T. M. Krishnaswami Iyer and 
T. D. Srinivasachariar, for the Appellant. 
Messrs. K. Narasimha Iyer, V. Krishna- 
machariar and A. S. Nataraja Iyer, for the 
Respondents. 


Judgment.—The plaintiff is the appel- 
lant and the suit is for recovery of the 
balance of principal and interest due under 
a mortgage executed by the husband of 
defendant No. 1 in his favour, by sale of 
the plaint A and B schedule properties. 
The mortgage was of the plaint A, B and 
C schedule properties and it is found by 
the Courts below that with the concurrence 
of the plaintiff, the mortgagor sold the C 
schedule properties piecemeal. appropri- 
ated a portion of the proceeds himself, paid 
a portion to the plaintiff in full satisfaction 
of simple debts due to him and paid the 
balance to the plaintiff towards the mort- 
gage. Nothing will be due under the 
mortgage if, as held by the Courts below, 
the amounts paid towards the simple debts 
have to be applied in reduction of the 
mortgage debt, and the sole question for 
determination in this second appeal is 
whether those amounts have in law tobe 
so applied. The law is that money received 
by a mortgagee by virtue of the morigage 
ot sale of security should be applied in 
reduction of the mortgage debt, and the 
sale in this case was by the mortgagor. 
The price, too, was received by him and it 
was not pleaded that the sale was on the 
terms of receiving the purchase money in 
part reduction of the mortgage debt. There 
is no evidence either to that effect, and as 
pointed out in Ghose on Mortgages, p. 510, 
the rule that money received by the mort- 
gagee from sales of the mortgaged property 
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must be applied in reduction of the amount 
secured by the mortgage, and cannot be 
appropriated towards amounts due on any 
other account, will not apply where the 
mortgagee does not make his security 
directly available for the mortgage. Thus, 
saysthe learned author, if the mortgagee 
joins in the conveyance to the purchaser 
merely for the purpose of assurance and is 
not unwilling that his security should be 
diminished and having confidence in the 
mortgagor allows him to receive the money, 
then though it may be paid to him the 
next hour, such payment cannot be treated 
as payment in reduction of the mortgage 
debt as the mortgagee would in that case 
receive the money, not by means of his 
security but by the voluntary act of the 
mortgagor. The mortgagee is bound to 
apply the money in reduction of the mort- 
gage debt only when he stands be- 
tween the mortgagor and purchaser and 
takes the money immediately out of the 
purchaser's hands, which amounts to his 
saying, “I will not allow my security to 
be reduced without 8 corresponding pay- 
ment” or as expressed in Young v. English 
(1) the sale must be on the terms of receiv- 
ing the purchase money in reduction of the 
mortgage debt. 

The decision in Lakshmanan Chetiy v. 
Muthaya Chetty (z), does not enunciate a 
different rule and as pointed out therein, 
it is only money paid to the mortgagee 
for releasing the security that has to be 
applied towards the mortgage. The mort- 
gagee 1s entitled to release any portion of 
the security and enforce his entire claim 
against the other portion and as stated 
already it was not even alleged that there 
was any bargain in this case that the 
purchase money or any portion thereof 
shou.d be paid towards the mortgage debt. 
The mortgagee did not join the conveyance 
though he agreed with the mortgagcr not 
to preceed against the O schedule prcper- 
ties, and in the absence of any bargain 
regarding the purchase money, he cannot 
be said to have received the amounts by 
virtue of the mortgage or security. The 
amounts paid by the mortgagor in satis- 
facticn of the simple debts need not there- 
fore be applied in reduction of the mort- 
gage debt and the view of the lower Courts 
is untenable. The amount claimed in the 
plaint would, in this view, be due to the 


(1) (1843) 7 Beav. 10; 13 L J Oh. 76; ; 
MORL ; 76; 64 R R 5; 49 E 


(2) 40 M L J 126; 62 Ind. Cas, 833; A I R 1920 Mad. 


1026; 29M L T 189, 
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appellant and the dismissal of the suit 02 
the ground that the mortgage has been 
discharged is unsustainable. The second 
appeal is, therefore, allowed and the suit is 
remanded to the trial Court for passing the 
usual preliminary decree for sale after 
considering Issues No. 3, 4 and 6 which 
were reserved. Costs upto date will, as 
usual, be included in the preliminary decree. 
Leave is refused. 


N-D. Case remanded. 


n 


LAHORE HIGH COURT’ 
Civil Revision No. 126 of 1936 
July 14, 1936 
TEK CHAND, J. 
Maulvi ABDUL QAY UM— DEFENDANT — 
PETITIONER 
versus 
Sheikh MOHAMMAD FAZAL AZIM 
— PLAINTIFF —OPPOSITE Party. 

Landlord and tenant—Tenancy, termination of— 
Duty of tenant to deliver up possession—Under-ten- 
ant holding over against will of tenant—Right of 
landlord to damages—Offer of vacant possession— 
Landlord's wrongful refusal to take—Whether can 
claim rent— Others entering into possession—Remedy 
of landlord. 

A tenant under an agreement, without any stipula- 
tion that he should deliver up the possession of the 
premises at the end of the term, is nevertheless 
bound by law to deliver up complete possession, and 
if actual possession is with an under-tenant, who at 
the determination of the tenancy holds over against 
the will ofthe tenant, the remedy of the landlord is 
to sue the tenant for damages, the measure of which 
is the rental value of the premises for the time he 
is kept out of possession, and the costs of the legal 
proceedings to oust the under-tenant from wrongful 
possession Henderson v. Squire (1), followed, 
oom Giri v. Wasudeo (2), referred to. [p. 696, 
COL. á, 

Where the tenant offers vacant possession to the 
landlord and he wrongfully refuses to takeit, the 
tenant is no longer liable to pay rent after that date, 
He isalso responsible for subsequent re-entry of 
other persone. If those persons have any claim 
against the tenant, their proper remedy is to sue him 
for recovery of that amount and for the landlord 
to sue the persons in actual occupation of the house 
for possession He cannot go on suing the defendant 
indefinitely for rent at progressively increasing 
rates. [p. 697, cols.1 & 2.] 

C. KR. from the d:cree of the Judge, 
Small Cause Court, Delhi, dated January 16, 
1936. 

Messrs. Shamair Chand and Prakash 
Chandra Jain, for the Petitioner. 

Mr. Manohar Lal, for the Opposite Party. 

Order.—This judgment will dispose of 
Civil Revisions Nos. 126, 127, 128, 219, 220 
and 221 of 1936, which arise from three 
suits instituted by Fazal Azim, plaintiff- 
respondent, against Abdul Qayum, defen- 
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dant petitioner, for recovery of rent of a 
house for different periods. The Judge 
Small Cause Court, Delhi, has decreed the 
three suits, leaving the parties to bear 
their own costs, Both parties have come 
up im revision; the defendant prays that 
the suits be dismissed, while the plaintiff 
urges that he should be allowed his costs 
in the Court below. 

As the cases present some curious fea- 
tures, it is necessary to set out the facts 
in some detail. The original owner of 
the house in dispute was Musammat Afzal 
Zamani Begum. The defendant Abdul 
Qayum is her step-son. By a deed execut- 
ed and registered on September 8, 1928, 
Musammat Afzal Zamoni Begum, through 
Abdul Qayum, defendant, as her mukhtar, 
sold the house to one Majid Khan for 
Rs. 2,500. On the same date Abdul Qayum 
executed and registered a rent deed in 
favour of the vendee, Majid Khan, for the 
house agreeing to pay rent at the rate 
of Rs. 12 per lunar month. It was stated 
in the deed that the house had been 
taken on rent for the residence of Musam- 
mat Afzal Zamani Begum, that the term 
of tenancy was one year, but that if 
Musammat Afzal Zamani Begum died be- 
fore the expiry of the year, the tenancy 
would come to an end on her death. 
Musammat Afzal Zamani Begum thus con- 
tinued to live in the house as before, 
though the defendant Abdul Qayum had 
become the tenant under the vendee. 
Shortly after the sale, Fazal i-Azim, plain- 
tiff, who is the owner of the adjoining 
house, expressed his intention to pre-empt 
the sale, and the vendee Majid Khan 
admitted his claim out of Court and sold 
the house to him. Fazal-i.Azim thus be- 
came the owner of the house. 

In February 1929, Musommat Afzal 
Zamani Begum died It appears, however, 
that her nepbews Habib-ul-Rahman. Muz- 
ffar Shah and Fazal-ul-Rabman, and niece 
Musammat Z hura Sultan, who claimed to 
be her heirs, and who had been residing with 
her in this house in her lifetime, continued 
in possession after her death. In is com- 
mon ground that the defendant Abdul 
Qayum resides in another house in a 
different mohalla and has never himself 
lived in this house. It appears that Habib- 
ul-Rahman, etc., refused to vacate tha house 
after the death of Musammat Afzal Zamani 
Begum, as they alleged that Abdul Qayum 
had not paid her the sale price which 
he as her agent had received from Majid 
Khan vendee, and to which on her death 
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they as her heirs were entitled. If this 
contention of thairs was correct, their 


proper course was to sue Abdul Qayum 
for recovery of the sale price, or such 
portion of it as had been retained by him. 
But they chose to stickto their possession 
of the house. For reasons, about which it 
is not necessary to speculate, neither Abdul 
Qayum nor the plaintiff took any legal 
step to dispossess Habib-ul-Rahmau, ete. 
Taere has, howaver, been considerable 
litigation between the plaintiff and the 
defendant inter se. The plaintiff, on the 
strength of the rent deed of September 8, 
1928, served the defendant with notices 
through post, from time to time, asking 
him to deliver vacant possession of the 
house, or in the alternative, pay enhanced 
rent, and has successfully brought several 
suits for recovery of rent at progressively 
increasing rates as follows: (After setting 
out the rates in the several suits, his 
Lordship proceeded}. On May 81, 1931 
the defendant-paid the plaintif asum of 
Rs. 1,047-8-0. The defendant alleges that 
this payment was made in accordance 
with the award of Anwar Ahmad who had 
been appointed arbitrator by the parties 
to settle the dispute relating to the house. 

lt is stated that the award required the 
defendant to pay Rs. 1,047-8-0 in full 
settlement of all outstanding decrees and 
arrears of rent due up to-date, and in 
future to go on paying Rs. 10 per mensem 
so long as the plaintit! was not able to 
get possession from Habib-ul-Rahman, ete., 
by his own efforts. The plaintiff's case, 
however, is that no binding award had 
been delivered, and the payment of 
Rs. 1,047 was made by the defendant to 
satisfy the decrees which were outstanding 
against him for rent at Rs. 48 upto the 
end of May 1931, as stated in the receipt 
itself. As to which of these rival versions 
is correct will be considered later. It 
will be sufficient for the purpose of this 
narrative to say, that on June 12, 1931, 
the plaintiff appeared in the Court and 
stated that he had received the amount 
for which the seventh suit had been dled, 
and on this statement the suit was dis- 
missed. On December 18, 1931, the plain- 
tif sued the defendant again for Rs. 192, 
being rent for two months (October 5, 
1931 to December 2, 1931) at Rs. 96 per 
mensem. Tnis suit was dismissed in de 
fault on February 12, 1932. In the fol- 
lowing months, however, three more suits 
were instituted as follows, andit is these 
suits which have given rise to the present 
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revision-petitions: (a) Suit No. 613 of 
1932 instituted on March 8, 1932, for 
recovery oi Rs. 288, alleged to be due as 
rent for three lunar months (December 3: 
1931 to February 29, 1932) at Rs. 96 per 
mensem. (b) Suit No. 1880 of 1932 insti- 
tuted on August 15, 1932, for Rs. 480 
alleged to be due as rent from March l, 
1932, to July 26, 1932, at Rs. 96 per mensem. 
(e) Suit No. 21 of 1933 instituted on 
March 5, 1933, for recovery of Rs. 480 for 
five months’ rent (July 27, 1932 to Decem- 
ber 20, 1932) at Rs. 96 per mensem. These 
three suits were tried together by the 
Judge, Small Cause Court, and disposed 
of in one judgment. It is stated that 
the plaintiff has instituted yet another 
suit for Rs. 3,458 as rent for 36 months 
(December 21,1932 to January 12, 1936), 
which is pending in the Court of the 
Subordinate Judge at Delhi. We are, how- 
ever, not concerned with that suit in the 
present litigation. In reply to the three 
suits (a), (b) and (e) above-mentioned, the 
defendant raised numerous pleas of which 
those material are: 

“(1) Thatthe relation of landlord and ‘tenant no 
longer subsists between the parties and the defendant 
is not liable to pay anything because of— 

(i) the award of Anwar Ahmad, whereby Rs 1,047 
was tobe paid in full settlement of all previous 
dues, up to May 31, 1931, whether included in 
Court decrees or not, and for the future the 
defendant was to pay to the plaintiff Rs. 10 per 
mensem till the plaintiff was able to obtain 
possession of the house by his own efforts; 

(44) the settlement arrived at between the parties 
through M. Bhure Mian whereby the plaintiff 
exonerated the defendant from all further liability 
under the rent deed of September 8, 1928, on payment 


of Rs. 600 which sum the defendant actually paid 
him forthwith; 

(iii) the defendant having got the house vacated 
by Habib-ul-Rahman, ete., and sent a notice by 
registered post to the plaintiff on March 14, 1932, 
asking him to take possession and his wrongful 
refusal to do so; and 

(iv) the defendant having on April 30, 1931, given 
vacant possession of the house through an Honorary 
Magistrate and the Police 

12) That the stipulated rent of the house being 
Rs. 12 only, the plaintiff is in no case entitled to 
claim Rs. 96 per mensem which is far above the 
rentul value of the house. 

(3) That the plaintiff is not acting honestly and 
in good faith but has collusively allowed Habib-ul- 
Rahman, etc, to continue in possession with a 
view to recover enhanced rent at exorbitant rates, 
increasing in arithmetical progression for an indefinite 
length of time.” 


-The lower Court has rejected all these 
pleas and, as already stated, has passed 
decrees against the defendant. for the 
sums claimed. On revision the learned 
Counsel for the petitioner has raised all 
these points again. Before discussing them, 
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however, it seems necessary to have a clear 
idea of the relative legal rights and obliga- 
tions of the parties. It is no longer in 
dispute that the relationship of landlord and 
tenant was created between Majid Khan, 
the predecessor-in-interest of the plaintiff 
and the defendant, and that even though 
he himself had not been in actual occupa- 
tion of the house for a single day, he had 
become liable to discharge all the obliga- 
tions of a tenant to the plaintiff as his 
landlord. It is admitted that one of these 
obligations is that, on the determination of 
the lease, he was bound to put the land- 
lord into possession of the propery: [See 
8. 108 (q), Transfer of Property Act]. The 
tenanacy in this case was for a term of 
one year, which was liable to be reduced 
if Musammat Afzal Zamani Begum died 
earlier [s. 111 (a) and (b), Transfer of 
Property Act]. The tenancy, therefore, 
determined in February 1929, when Musam- 
mat Afzal Zamani Begum died, or, at 
any rate, cn September 8, 1929, when 
the term of one year expired. On that 
date, therefore, the defendant was bound 


.to put the plaintiff into possession of the 


house. He, however, failed to do so, as 
Musammat Afzal Zamani Begum’s alleged 
heirs were in occupation and declined to 
vacate. In these circumstances, what was 
the plaintiff's remedy ? The answer to this 
is to be found in the well-known case in 
Henderson v. Squire (1), which has been 
followed in numerous cases in England 
and [ndia. 

In that case, it was held that a tenant, 
under an agreement, without any stipula- 


tion that he should deliver up the 
possession of the premises at the 
end of the term, is nevertheless 


bound by law to deliver up complete pos- 
session, and if actual possession is with an 
under-tenant, who at the determination 
of the tenancy holds over against the will 
of the tenant, the remedy of the landlord 
is to sue the tenant for damages, the 
measure of which is the rental value of 
the premises for the time he is kept out 
of possession, and the costs of the legal 


-proceedings to o'st the under-tenagt from 


wrongful possession. In India the leading 
case on the subject is Baliram Giri v. 
Wasudeo (2), where it was held that : 

“A tenant giving up demised lands to his land- 
lord is bound to give him vacant possession. The 
result, however, of his not doing so is not to 
continue the tenancy but to create a claim for 


(1) (1868) 4 Q B D 170: 17 WR 519; 33 L J Q B 73;19 
L T 601. 
(2) 22 B 348. 
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damage on the part of the landlord. The tenant 
is liable in damage to the extent of the loss of 
rent, which the landlord sustairg during the actual 
period for which he is kept out of possession, and 
the expenses he is put to in recovering possession 
of the land.” 

The first contention raised by the defend- 
ant’s learned Counsel is that the defendant 
had heen exonerated from all lixbility 
under the lease by reason of the award 
of Anwar Ahmad, and the subsequent 
settlement arrived at between the parties 
by M. Bhure Mian. On both these points, 
kowever, the lower Court, .after a careful 
examination of the evidence, has held 
that the alleged award was invalid and the 
settlement is unproved, and after hearing 
Counsel, I see no reason to interfere with 
these findings in revision. This conten- 
tion, therefore, fails. It was next argued 
that the defendant had in fact offered 
vacant possession of the house to the 
plaintiff, (îi) when he sent a notice by 
registered post on March 14, 1932, asking 
the plaintiff to take possession on March, 
17, and (ii) in any case, through the Police 
and Haji Abdul Ghani, Honorary Magis- 
trate, on April 30, 1932. It is no doubt 
true that the defendant did write to 
the plaintiff on March 14, 1932, as stated 
above, but it is by no means clearly estab- 
lished that the house was really vacant 
on that date. The plaintiff in reply to the 
defendant's notice wrote back on March 
. 17, 1932, that he hid actually gone to the 
house at the time fixed, but did not 
meet the defendant there, and had found 
the house occupied by Habib-ul-Rahman, 
etc. The evidence bearing on the point is 
inconclusive, and I am unable to hold that 
vacant p-ssession of the house was offered 
on March 17, 1932. The position with 
regard to the offer of possession through 
the Police and the Honorary Magistrate 
on April 30, however, is different. 

There is considerable oral and docu- 
mentary evidence, relating to this matter 
on the record, but unfortunately the 
learned Judge of the Court below has 
dealt with the part of the case very per- 
fuactorily. He has not discussed the 
evidence at all and has merely observed 
that the defendant has failed-to prove that 
“possession was then given to the plaintiff 
or some other person on his behalf.” (His 
Lordship after discussing the evidence 
held that it was proved that the defendant 
offered vacant possession of the house on 
April 30, 1932, and the plaintiff wrongfully 
refused to tuke it and that accordingly 
the defendant was no longer liable to pay 
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rent after that date. His Lordship then 
continued). It is urged by Mr. Manohar 
Lal. that Habib-ul-Rahman, etc., are still 
in possession through Abdul Sattar. But 
this does not, in my opinion, affect tbe 
case. Whether, as alleged by the defend- 
ant, these persons tnok possession in Juna 
or July, 1932, at the instance of and in 
collusion with the plaintiff, or whether 
they themselves walked into the house by 
breaking open the lock which had been 
put onit by the Honorary Magistrate, it 
is not necessary to decide for the purposes 
of this litigation. It is quite clear that 
the house was vacant on April 30, 1932, 
and they took possession long after the 
offer was made through the Honorary 
Magistrate and, therefore, the defendant 
had discharged his obligation, and is no 
longer responsible for their subsequent 
reentry. Even if it be assumed that the 
defendant has not wrongfully paid his 
step-mother or her heirs the sale price, or 
any portion of it, their proper remedy was 
to sue him for recovery of that amount, 
and for the plaintiff to sue the persons 
in actual occupation of the house for posses- 
sion. He cannot go on suing the defend- 
ant indefinitely for rent at progressively 
increasing rates. The evidence on the 
reccrd maker it clear that the present 
rental value of the house is not more than 
Rs. 15 a month, and yet he claims damages 
at Rs. 96 or Rs. 192 a month. 

The position, therefore, is that the plaint- 
if is entitled to recover damages: from 
the defendant for his failure to deliver 
possession till April 30, 1932, and the 
true measure of these damages is the 
rental value of the house, which is Rs. 12 
or Rs. 15 a month. But in the previous 
suits the correct legal position does not 
appear to have been appreciated, and 
decrees have been passed at Rs. 24, Rs. 48 
and Rs. 96 per mensem, and the defendant 
has actually made payments at these rates. 
It is, therefore, rightly contended by 
Mr. Manohar Lal that for the period prior 
to April 30, 1932, covered by the present 
suits, the defendant must pay at Rs. 96. 
Subsequent to that date, however, he is 
not entitled to receive anything. 

The first Suit (No. 613 of 1932) was for 
recovery of Rs. 288 as rent from December 
3, 1931, to February 29, 1932. This must, 
therefore, be decreed in full. In the 
second Suit (No. 1880 of 1932) a decree for 
rent from March 1, 1932, to April 30, 1932, 
at Rs. 96 or Rs. 196 in all, must be passed 
and the rest of the claim dismissed. The 
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third Suit (No. 21 of 1933) for recovery of 
Rs. 460 as rent from July 22, 1932, to 
December 20, 1932, must fail. Accordingly 
O R. No. 127 0f 1936 (which arises from 
Suit No. 618 of 1932) is dismissed and 
the lower Court's decree affirmed. Civil 
Revision No. 128 of 1936 (which arises 
from Suit No. 1880 of 1932) is partiallv 
accepted and in lieu of the decree passed 
by the lower Court a decree for Rs. 196 
is passed, the rest of the claim being 
disallowed. Civil Revision No. 126 of 
1936 (which arises from Suit No. 21 of 
1933) must be accepted and the plaintiff's 
suit dismissed. Having regard to all the 
circumstances, I leave the parties to bear 
their own cosis in both Courts. Accord- 
ingly, the plaintiff's Revisions Nos. 219 to 
991 of 1936 fail and are dismissed, and 
the parties are left to bear their own costs 
in both Courts in these revisions. 
Ne Order accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Oriminal Appeal No. 40 of 1937 

é February 11, 1937 
MIDDLETON, J. O. AND Mir AHMAD, 
A. J.C. 
MIR AKBAR—Accosgp 
versus 
EMPEROR —RESPONDENT 

Penal Code (Act XLV of 1860), ss. 100, 300, 302, 
s04—Woman being beaten by her husband rescued 
by accused and both living together subsequently 
with consent—Brother of woman meeting accused and 
woman on road and dragging her away from accused— 
Accused firing at brother, killing him— Prosecution 
under s 302—Held accused had no right of private 
defence in causing death — There was grave and 
sudden provocation and offence was one under s. 304 
(1) and not under s. 302 : 

The accused having heard the cries of a woman 
who was being beaten by her husband on the road 
came to her rescue and rescued her from the hus- 
band. Subsequently the accused and the woman 
lived together with mutual consent but they were 
not married. The woman was major. While they were 
together passing along the road side one day they 
met the brother of the woman who seeing her caught 
her hand and dragged her away fromthe accused. 
The accused fired at the brother who died on thespot 
and ran away with the woman, He was prosecuted 
under s. 302, Penal Oode, for murder: 

Held, the brother had no legal right to take her by 
force when he met her with the accused and the ac- 
cused had a tight to protect her. The accused, 
however, could not have believed that her brother 
was likely to cause her grievous injury or death or 
thet his assault was being made with any ofthe 
intentiona which would have entitled the accused 
under s. 100, Penal Code, to cause his death. The 
accused, therefore, was not justified by any legal 
right of defence in causing the death. On the other 
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hand he was being forcibly deprived of the company 
ofa woman of mature years who was voluntarily 
living with him and he saw that woman being sub- 
jected to violence, In these circumstances he acted 
under grave and sudden provocation and that pro- 
vocation was sufficient in the ordinary course of 
human nature to deprive him of his self-control so 
that his action did not amount to murder by virtue 
of Exception 1to s. 300, Penal Code, Accused, how- 
ever, must be accredited with the intention of causing 
the deceased's death and hence, since he carried his 
intention into execution, he was guilty of culpable 
homicide not amounting to murder punishable under 
the first part of s, 304, Penal Code. 


Cr. A. from an order of the Sessions Judge, 
Derajat Division, dated January 8, 1937. 

Mr. Mahmud Abbasi, for the Appellant. 

Sardar Raja Singh. for the Crown’ 

Middleton, J. C.—Mir Akbar alias 
Liwanai, aged 28, has been convicted for 
the murder of Zarim Khan by shooting 
him on January 1, 1933, and has been 
senteaced to death under s. 30°, Indian 
Penal Code. He appeals against the con- 
viction and sentence and the latter is 
before us for confirmation. The appellant 
and the deceased lived in neighbouring 
hamlets near Bannu. The story brought 
out at the trial was as follows: 

The sister of Zarim Khan, Musammat 
Bakht Bibi, was married to one Mani Khan 
of Tribal Territory. They quarrelled with 
each other after some 18 months of 
married life and she returned to the Bannu 
District to stay with her sister. Mani 
Kban came and settled the matter with 
her and her relations. They then left 
together to return to their home. On 
the way Mani Khan fell out with her 
and started beating her. Mir Akbar appel- 
lant heard her cries and came to her res- 
cue. She then tock up residence with the 
appellant and Mani Khan took criminal 
Proceedings against them both. Musmmat 
Bakht Bibi also commenced proceedings 
under s. 107, Criminal Procedure Code, 
against Mani Khan and her two brothers 
Zarim Khan deceased and Ismail. She did 
not, however, pursue them and was not 
produced in connection with Mani Khan's 
complaints. In December, 1932, Mir Akbar, 
who was then on bail, also disappeared. 

On December 31, 1932, there was a 
burglary in the hamlet where Zarim Khan 
and his brother lived and next morning 
they accompanied the owner of the house 
in order to report the burglary at the 
Police Station. They were going along at 
short distances from one another when 
they met Mir Akbar in company with 
Musammat Bakht Bibi. Zarim Khan caught 
hold of his sister Musammat Bakht Bibi 
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and dragged her away from Mir Akbar. 
Whilst the two were struggling Mir Akbar, 
who was carrying 2 rifle, fired at Zarim 
Khan and then ran away with Musammat 
Bakht Bibi. Zarim Khan died on the spot 
and was carried by his companions and 
others to the Police Station. Investigations 
fcllowed and the Police found marks show- 
ing that somebody had been dragged for a 
distance of 47 paces and also found blood 
marks ab. the spot where the marks of 
dragging ceased. 

Neither Mir Akbar nor Musammat Bakht 
Bibi could be found until on June 15, 1936. 
Mir Akbar was arrested in Peshawar 
while on July 11, 1936, Musammat Bakht 
Bibi was also found in Peshawar where 
she was living in a brothel. After these 
two persons had been found, it came to 
light that at one period they had both been 
living in Hoti under assumed names. 
Medical evidence showed that Zarim Khan 
had been killed by a single bullet which 
had traversed his body, piercing the jiver 
and right kidney. Medical evidence also 
revealed an old circular scar on the left 
breast of Musammat Bakht Bibi, the origin 
of which could not be ascertained. 

Musammat Bakht Bibi was one of the 
prosecution witnesses and made it clear that 
she and Mir Akbar had voluntarily been 
living together and also that she had for 
considerable period led the life of a prosti- 
tute. The accused pleaded not guilty, 
denied all connection with Musammat Bakht 
| Bibi and suggested that the whole case was 
false and had been engineered by an 
enemy of his, named Khan Zaman. 

The four assessors, who assisted at the 
trial, were of opinion that he was guilty 
of murder, and the learned Sessions Judge, 
finding that the facts briefly narrated 
above were true, agreed with their opinion. 
In appeal the learned Counsel for the appel- 
lant has simplified tLe task of this Court by 
stating that he is unable to contend that 
it was not his client who fired at Zarim 
Khan and caused his death. He urges, 
however, that he did so in exercise of the 
right of private defence. We can find no 
reason “to reject any of the material points 
in the prosecution. and we are particularly 
impressed by the evidence of Musammat 
Bakht Bibi, who has clearly been on 
affectionate terms with the appellant and 
had no reason to support a false case. 
We agree with the unanimous opinion of 
the Judge and assessors in respect of the 
facts. 

Mir Akbar and Musammat Bakht Bibi 
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had,evidentl» been living together from the 
day on which the former had resoned the 
latter from Mani Khan. We cannot ascertain 
the date of that day but it was prior to 
July 2, 1932, when Mani Khan instituted 
his complaints. These two had thus been 
living together for at least six months 
before the fatal day. They were not 
married but they were living together by 
mutual consent. Musammat Bakht Bibi was 
a major and her brother had nu legal right 
to take her by force when he met her with 
the appellant and the appellant had got a 
right to protect her. The appellant, how- 
ever, could not have believed that her 
brother was likely to cause her grievous 
injury or death or that his assault was 
being made with eny of the intentions 
which would have entitled the appellant 
under s. 100, Penal Code, to cause his 
death. We are, therefore, unable to find 
that Mir Akbar was justified by any legal 
right of defence in causing the death of 
Zarim Khan. A : 

On the other hand he was being forcibly 
deprived of the company of a woman of 
mature years who was voluntarily living 
with him and he saw that woman being 
subjected to violence. We hold thas in 
these circumstances he acted under grave 
and sudden provocation and we consider 
that that provocation was sufficient in the 
ordinary course of human nature to deprive 
him of his self control so that his action 
did not amount to murder by virtue of 
Exception 1 to s. 300, Penal Code. Mir 
Akbar, however, must be accredited with 
the intention of causing Zarim Khan's 
death and hence, since he carried his inten- 
tion into execution, he is guilty of culpable 
homicide notamounting to murder punish- 
able under the first part ofs. 304, Penal 
Code. We accept his appeal to the extent 
that we alter his conviction toone under 
s. 304 (1), Penal Oode, aud reduce his 
sentence to one of 10 years’ rigorous im- 
prisonment. 

s. Conviction altered. 


MADRAS HIGH COURT 
Civil Appeal No. 202 of 1931 
March 8, 1937 
VARADAOHARIAR AND PANDRANG Row, JJ. 
KOTAMBIYAKATH PATAU KUTTI 
UMMA AND OTHERS—ÅÀPPELLANTS 
versus 
NEDUNGADI BANK §L'rp., CALICUT 
AND OPTHERS— RESPONDENTS. 
Muhammadan Law — Waki — Shafi and Hanafi 
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School —Delivery of possession, if necessary—Texts 
—Interpretation of Hanafi Law — Opinion of Abu 
Yusuf should be preferred. 

So far as the Shafi School is concerned, there is no 
doubt that delivery of possession is not necessary to 
constitute a valid wakf. Even according to Hanafi 
School, no delivery of possession is necessary, 
Mohammad Azizuddin Ahmad Khan v. Legal Remem- 
brancer to Government (3), explained. |p. 701, col. 1.1 

[Case-law referred to.] 

It is a general rule of interpretation of the Hanafi 
Law that where there isa difference of opinion 
between Abu Hanifa and his two disciples, Abu 
Yusuf and Imam Mohammad, the opinion of the 
disciples prevails. Where there is a difference of 
opinion between Abu Hanifa and Imam Muhammad, 
that opinion is to be accepted which coincides with 
the opinion of Abu Yusuf. When the two disciples 
differ from their master and from each other, the 
authority of Abu Yusuf is generally preferred. {p. 
701, col. 1] 

[Oase-law discussed.] 

C. A. against the decree of the Bub- 
Judge, Calicut, in O. 8. No. 56 of 1927. 

Messrs. B. Pucker and K. T. M. Ahmad 
Ibrahim, fcr the Appellants. 

Mr. T. L. Venkatarama Iyer, for the Res- 
pondents. 


Pandrang Row, J.—This is an appeal 
from the decree of the Subordinate Judge 
of South Malabar at Calicut, dated Decem- 
ber 11, 1930, in O. 8. No. 56 of 1927, a 
suit to set aside an order passed in execu- 
tion proceedings in O. & No. 63 of 1924, 
which was a suit on the foot of a mortgage 
executed by defendant No. 5 in favour of 
the plaintiff, the Nedungadi Bank, Ltd. The 
mortgage-deed, Ex. O, was one dated 
May 8, 1922. In execution of the decree 
the bank purchased the mortgaged prop- 
erty, but when an attempt was made to 
obtain delivery of possession, there was 
resistance by defendants Nos. 1 to 4 in 
respect of the particular item which is the 
subject-matter of the present suit, there 
being in all 21 mortgaged items. The 
resisters relied upon a wakf deed executed 
by defeadant No. 5, namely Ex. 2, dated 
September 23, 1921, 4. e, about seven 
months before the mortgage in favour of 
the Bank. An application by the Bank to 
remove the resistance of these defendants 
was made in 1926; that application was 
dismissed by the Subordinate Judge who 
upheld the contentions of defendants Nos. 1 
to 4, though the plaintiff Bank relied on 
a cancellation deed whereby the wakf was 
revoked or cancelled not only by defen- 
dant No. 5 but also by defendants Nos. 1 
and 2 and some others in April 1922, 
Ex. B. The present suit was one institut- 
ed with a view to set aside this order and 
the suit has been decreed by the Sub- 
ordinate Judge, the main ground being 
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that though tke cancellation of a valid 
wakf is invalid, the wakf itself had not 
been completed or become valid by reason 
of the fact that there was no delivery of 
possession of the property. The decree 
was also based on a -finding to the effect 
that there was an estoppel in favour of the 
plaintiff Bank ; but this ground of the deci- - 
sion of the Curt below has not been 
seriously supported in the arguments in 
this appeal. It is sufficient to sayin this 
connection that so far as defendants Nos. 3 
and 4 are esncerned, there can be no 
estoppel as they are not parties to the 
cancellation deed, the estoppel being based 
on what is contained in the deed. As 
regards even the other defendants, there is 
no evidence to show that the plaintiff 
Bank took the mortgage on the strength 
of any recitals contained in the cancella- 
tion deed ‘There is indeed no evidence 
whatever which bears on the plea of 
estoppel, and the finding of the Court 
below on the question of estoppel cannot, 
therefore, stand. Itis also conceded dur- 
ing the aguments that if the wakf deed 
is valid, the cancellation is of no force. 
The main point, therefore, that was argued, 
and indeed the only point on which serious 
argument was possible, was thit delivery 
of possession is not necessary to Validate 
or complete a wakf which is otherwise 
valid. This is not a case in which it is foand 
that the wakf deed was executed with a 
view to defeat or delay creditors ; nor is 
there anything alleged against the deed 
which will have the effect of invalidating 
it except the want of delivery of posses- 
sion. On this point the finding of the 
Court below was that there was no delivery 
of possession. The correctness or this 
finding has been questioned in appeal by 
the appellants (defendants Nos. 1—4) but 
there is really no sufficient reason why the 
finding of the trial Court on a question of 
fast of this kind should be disregarded 
expressly in view of the fact that that is 
based on the recitals in Ex. B itself to 
which defendants Nos. 1, 2 and 5 were 
parties. i 
I must, therefore, proceed on tha basis 
that this finding: to the effect that there 
was no delivery of possession is correct, 
and address myself to the pure question of 
law, whether delivery of possession 18 
necessary in order to constitute a valid 
wakf. On this point there is some difer- 
ence of opinion; but there can be no 
doubt that the weight of authority is in 
favour of the view that delivery of posses- 
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sion is not nevessary. The executant of 
the wakf in this case is a Mopilla of South 
Malabar, and it is well-known that 
Mapillas in South Malabar are generally 
followers of the Shafi School of Muham- 
madau Law. ‘The Court below has, however, 
treated the question as if the law which 
applies to the present case is the Hanafi 
Schooi of Law. So far as the Shafi School 
is concerned, there is no doubt that delivery 
of possession is not necessary to constitute 
a valid wakf. In this connection I may 
refer to p. 231 of Amir Alis Muham- 
madan Law, Vol. 1, 4th Edn., where 
there is a quotation from Ramz-ul Hakaik 
to the following effect : 

“According to Abu Yusuf, merely saying that 
‘I have made this property wakf' is sufficient to 
extinguish the proprietary right of the wukif, for 
by that the property is assigned over to God like 
the emancipation of slave; and in this view the 
other three Imams agree (viz., Shafei, Malik and Ibn 
Hambal).” 

Even according to Hanafi School, it doas 
not appear that delivery of possession is 
necessary to constitute a valid wakf, the 
only authority to the contrary being that 
of certain decisions of the Allahabad High 
Court. These decisions of the Allahabad 
High Court can be traced finally to Muham- 
mad Azizuddin Ahmad Khan v. Legal 
Remembrancer to Government (|), on which 
the subsequent decisions are based. The 
decision in Muhammad Azizuddin Ahmad 
Khan v. Legal Remembrancer to Govern- 
ment (l) appears to be based on a mis- 
taken notion of what was stated by a 
majority of the Full Bench of the Cal- 
cutta High Court in Bikani Mia v. Shuk 
Lal Poddar (2). This point has been 
noticed by more than one text-book writer, 
and also in one comparatively recent 
decision of the Allahabad High Court 
itself. For instance, on p. 15 Mulla’s 
Principles of Muhammedan Law, the learned 
author says ; 

“It is a general rule of interpretation of the 
Hanafi Law that where there is a defference of 
opinion between Abu Hanifa and his two disciples, 
Abu Yusuf and Imam Muhammad, the opinion of 
the disciples prevails. Where theie is a difference of 
opinion between Abu Hanifa and Imam Muham- 
mad, that opinion is to be accepted which coincides 
with the opinion of Abu Yusuf. When the two 
disciples differ from their master and from each 
other, the authority of Abu Yusuf is generally 
preferred,” 

In the fovt-note to the last sentence the 
learned author refers to the decision in 
Muhammad Azizuddiu Ahmad Khan v, 
Legal Remembrancer to Government (1), 


(1) 15 A 321; A W N 1893, 109, 
(2) 200 116, 
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and points out that the Court in that case 
thought erroneously that the opinion of Imam 
Muhammad should be preferred to that 
of Abu Yusuf because it was so laid down 
by the Full Bench in Bikani Mia v. Shuk 
Lal Poddar 2). In Wilson’s Anglo Muham- 
medan Law, Edn. 5, p. 92, it is stated 
that the decision in Muhammad Azizuddin 
Ahmad Khan v. Legal Remembrancer to 
Government (1), was in fact based on a 
statement that in Bikani Mia v. Shuk Lal 
Poddar 129), the comparative authority of 
Abu Yusuf on questions of Muhammedan 
Law among Sunnis was discussed, and the 
majority of the Full Bench decided that 
the aathority of Abu Yusufis to be post- 
poned to that of Muhammad. The learned 
author adds that the report of the Calcutta 
Full Bench case 

“shows that no general proposition of the sort 
was affirmed, but that while the one dissentient 
Judge based his opinion partly on a general pre- 
ference for Abu Yusuf, partly on a number of 
untranslated Arabic authorities, the majority took 
their stand on a series of British decisions which 
were, as it happened, in agreement with Muham- 
mad on the particular point in question, and refused 
to go behind those decisions or to be drawn into a 
discussion about the relative weight of the ancient 
authorities.” 

Finally in Muhammad Shafi v. Muham- 
mad Abdul Aziz (3), Ashworth, J., observes 
as follows : 

“This decision Muhammad Azizuddin Ahmad 
Khan v. Legal Remembrancer to Government (1) 
purports to follow a Full Bench decision of the 
Calcutta High Oourt in Bikani Mia v, Shuk Lal 
Poddar (2). I have examined that decision of the 
Calcutta High Court, but cannot find that it expregs- 
ly states that Imam Muhammad is to be preferred 
to Abu Yusuf." 

The learned Judge also says that the 
contrary opinion of Mr. Amir Ali would 
require to be given due weight and that in 
Mr. Amir Ali’s Handbook of Muhsmmadan 
Law published in 1925, he reiterated the 
view expressed by himin Bikani Mia v. 
Shuk Lal Poddar (2), that Imam Muhammad's 
opinion is not recognized among the Hanafis 
of India. It would, therefore, appear that 
the decisions of the Allahabad High Court 
to the effeci that delivery of possession is 
necessary to validate a wakf according to 
the Hanafi Law ure, to some extent, the result 
ofa misapprehension of what was decided 
by the majority of the Full Bench in Bikani 
Mia v. Shuk Lal Poddar (2). Itmay also be 
partly due to the fact that according to 
Shiah Law, which is prevalent in the 
United Provinces, delivery of possession is 
undcubtedly necessary to constitute a valid 
wakf. Whatever the case may be, it is 

(3) 49 A 391; 99 Ind, Cas, 1052; A I R 1927 All. 255; 
25 ALJ 299, 
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only in Allahabad that the view has been 
taken that delivery of possession is neces- 
sary to constitute a valid wakf. Most of 
the cther High Courts have expressed the 
opposite view. This High Court itself does 
not appear to have decided the question; 
at least no case of this Court has been 
brought to our notice. But the view that no 
delivery of possession is necessary to con- 
stitute a valid wakf has been expressed by 
several other High Courts, namely, Calcutta 
Jinjirakhatun v Mahomed Fakirullah Mea 
(4), Lahore Mahomed Said v. Sakina Begam 
(5), Bombay Abdul Rajak v. Bai Jimbabai 
(6), and Hussainbhai Cassimbhat vV. Advo- 
cate-General of Bombay (7), Rangoon Ma E 
Khin v. Maung Sein (8), and Patna 
Mahomed Ibrahim v. Bibi Mariam (9), and 
it has also found acceptance in a recent Full 
Bench decision of the Oudh Chief Court, 
Rahman v. Baqridan (10). The view taken 
in Caleutta goes back to 1838. The case 
in Doe d. Janu Beebee v. Abdullah Barber 
(11), is of considerable importance 
and in view of its importance, the judg- 
ment in that case has been reproduced 
in fullin‘Amir Ali's Muhammedan Law, 
Vol. 1, Edn. 4, p. 236. It is important in view 
of the fact that it was pronounced after 
consulting thetwo Moulvies attached to the 
Court and in accordance with the opinion 
which they submitted and after a consider- 
ation of the important authorities which 
were quoted by the learned Moulvies in 
support of their opinion. The exact ques- 
tion which arises for decision in the present 
case is the second question that was referred 
to the Moulvies, namely, whether delivery of 
property is essential to render the endow- 
ment valid according to the rule which 
governs other gifts. The answer of the 


Moulvies was: ; f 

“Abu Yusuf does not consider the consignment and 
delivery of consecrated real property to the mootuvullee 
as necessary torender the wekf or consecration legal. 
In this opinion Muhammad differs, but the practice 
is in accordance with the opinion of Abu Yusuf, as 
written in the Mooneeah, Tortu Kadar Saraj-ul- 
wahaj, Hedayah and Veokyat-ul rawahi). 

(4) 49 g 477. 67 Ind, Oae 77; A IR 1922 Cal. 429; 
26 C W N 749; 34 C L J 444. 

(5) 16 Lah. 432; 159 Ind. Oas. 250; AIR 1°35 Lah, 
626; 37 P L R772; 8 R L 368. 

(6) 14 Bom. L R 295; 14 Ind. Gas, 988. 

(7) 22 Bom. L R 846; 57 Ind. Gas. 991; AIR 1920 


a 152, 
= 2 R 495; 88 Ind. Oas. 167; A I R1925 Rang 


9) 8 Pat. 484; 117 Ind. Cas. 638; A IR 1929 Pat. 410; 


| Rul. (1929) Pat, 446. 
Tdo) A 1 R 1936 Oudh 213; 160 Ind. Cas. 495; 11 
Luck 735; (19365) O W N 165; 1936 OL R81I;8 RO » 


261 (F B). 
(11) (1838) 1 Fulton 345. 
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This answer is supported by the actual 
authorities and quotations therefrom sub- 
joined below. This opinion of the Moulvies 
were accepted by the Bench which held 
that the opinion of Abu Yusuf on both the 
points must be considered as the law now 
prevailing and sanctioned by the more re- 
cent authorities. They laid stress on 
the opinion of the translator of the Hedayah 
(i. e. Hamilton) who himself seem d inclined 
to Abu Yusuf's opinion as would appear 
from his note at p. 351 and also from certain 
passages in the textof the Hedayah itself 
where it was stated that Abu Yusuf's is the 
more generally received doctrine. This 
decision of 1833 has been followed till now, 
i. e. for nearly a century, in Calcutta. It 
is sufficient to make a brief reference to the 
decision reported in Khajah Hossain Ali 
v. Shahzadee Hazara Begam (12), at p. 346* 
in which Kemp, J. followed the ruling of 
1838 and quoted with approval the following 
passage from Harrington's Analysis, Vol. 1, 
page 229: 

“When the two disciples, Abu Yusuf and Imam 
Muhammed, différ from their master Huneefa, the 
Muhammedan Judge is at liberty to adopt either of 
the two decisions which may seem to him the more 
consonant to reason. Futawas or law decisions, are 
given primarily according to Abu Yusuf, next accord- 
ing to Imam Muhammad.” 

Reference was made to this observation of 
Kemp, J. by Woodroffe, J. in a later case 
reportedin Kulsum Bibee v Golam Hussain 
Cassum Ariff (13), at p. 488f; he says that 
where the two disciples differ from their 
master and from each other, it appears that 
the authority of Abu Yusuf was generally 
preferred and reference is made to Morely’s 
Digest COLXIII, Amir Ali XLII, XLIV, and 
Hartingt m'e Analysis, Vol. 1, at p. 229, be- 
sides Khajah Hossain Ali v. Shahzadee 
Hazara Begam (12). Our attention has 
been drawn to a decision of the Bombay 
High Court reported in Maher Hassain v. 
Ali Mahamed (14), where it was said that 
physical delivery is not essential, but such 
delivery as is possible must be given; this 


views is, however, based on the de- 
cision of the Privy Council in Abadi 
Begum v. Kaniz Zainab (15), which 


g 

(12)12 WR 314. 

£13) 10 © W N 449. 

(145 A I R 1934 Bom, 257; 152 Ind. Cas. 50; 36 Bom, 
L R 526; 7 RB 121. 

(1a) 6 Pat, 259; 99 Ind. Cas. €69; AIR 1927P C2; 
541A 33;(19277 MW N 12; 25ALJ 51; 383M LT 
33;40 W N 153; 8 P L T 107; 310 W N 365; 52 
M L J 430; £9 Bom. L R 763; 25 L W 710;450LJ 
408 (P C). 


*Page of 12 W. R.—[Ed.] 
tPage of 12 0, W. N—[Ed.] 
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was a case in which parties were governed 
by the Shiah School of law according to 
which a wakf is not complete unless p^s 
session is given. The decision of the 
Rangoon High Court reported in Suleman 
Hussan v. Sheikh Chand (16), merely decid- 
ed that the wakf should actually divest 
himself of property to be made wakf in order 
that the wakif may be valid, and this does 
not necessarily mean that possession must 
be given to the mutavalli before the wakf 
can become valid. The divesting by the 
wakif himself can be completed by an 
unequivocal declaration that the property 
is made wakf. The opinion of the text- 
book writers is also generally in favour of 
the view that the authority of Abu Yusuf is 
is generally preferred, though there is no 
inflexible rule to that effect. I have already 
referred to the opinion expressed in Mulla’s 
Muhammedan Law at p. 15. Abdur Rahim 
in his Muhammedan Jurisprudence, at 
p. 303, when dealing with this question 
whether delivery of possession is necessary, 
says: 

“The weight of juristic opinion seems to lie in 


favour of Abu Yusuf's view according to which deli- 
very of possession is not necessary.” i 

I may also refer to pp. 187 and 188 which 
deal with the general question of the 
diference of opinion between the various 
authorities and in particular to the following 
passage: 

It is also stated that the learned have given fatwa, 
according to the view of Abu Hanifa on all ques- 
tions of 'ibadat' or devotional matters and that, in all 
judicial matters and in questions relating to the 
duties of the Magistrate and the law of evidence, 
fatwa is based onthe opinion of Abu Yusuf because 
of his experience as the Ohief Qazi of Baghdad, and 
in questions relating to the succession of distant kin- 
dred on the opinion of Muhammad.” 

Reference may also he made generally 
to pp. 237 and 238, in Amir Alis Muham- 
madan Law, Vol. 1, where according to 
several authorities the fatwa is that of 
Abu Yusuf; in other words, the legal deci- 
sion is to follow the opinion of Abu Yusuf. 
Wilson, at p. 344 of his Anglo Muhammedan 
Law, states as follows: 

“The difference between Abu Yusufand Muham- 
mad on this point follows naturally from their diver- 
gence as to whether wakf can be constituted by mere 
declaration of intention without transfer of posses- 
sion to & mutavalli, But the Fatwa Alamgiri, which 
on that question declared that opinions were equally 
balanced, says nevertheless that on this point the 
moderns decide according to the opinion of Abu 
Yusuf,and that is approved.” 

The learned author adds that according 
to M. Clavel such wakfs are common in 
modern Egypt. This is perhaps because 


i Tae T R1927 Rang. 125; 101 Ind. Cas. 359; 5 Bur'. 
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it is Egypt which is the stronghold of the 
doctrines associated with the name of 
Shaf which also find acceptance among 
the Mopillas of South Malabar generally. 
It will thus be seen, apart from the fact 
that the executant of the wakf in the 
present case is governed by the Shafi 
School of Law and therefore the doctrine of 
Shai must apply without question to the 
present case, that even according to the 
Hanati School, the weight of authorities 
is certainly in favour of the view that no 
delivery of pcssession is required to validate 
a wakf which is otherwise valid. Tais view 
would, moreover, bring all the four schools 
into line, because there is no doubt that 
the founders of the other three schools are 
of this opinion. I am satisfied that the law 
as actually understood by the Courts, the 
Muhammedan jurists, and the bulk of the 
Muhammedars who are governed by the 
Hanafi Law, is that delivery of possession is 
not necessary in order to constitute a valid 
wakf. The insistence on transfer of posses- 
sion in the opinion of Muhammad must have 
been due to the importance attached by him 
to archaic doctrine according to which gene- 
rally possession is regarded as nine points 
of ownership: and no transfer of property 
could be conceived without actual change 
of seisin or possession. In all compara- 
tively ancient systems of law we find the 
same stress placed on what the old English 
lawyers called ‘livery of seisin.” No feoff- 
ment was regarded asa valid transfer of 
property unless it was accompanied or 
followed by livery of seisin, and even in 
cases where the property to be transferred 
was such that it layin grant and notin 
livery, nevertheless any one who took the 
grant found himself in a very precarious 
position unless he had taken care to get 


. livery of seisin subsequently. 


The view taken by Abu Yusuf appears 
to be more in accordance with modern 
conditions, and certainly more in accord- 
ance with modern legal principles which 
have found favour with advancing times. 
I have, therefore, no doubt that we should 
regard Abu Yusuf's view which has 
been accepted by the majority of 
the High Courts in India and 
also by most of the text-book writers as 
the correct view of law, not only as 
regards the Mopillas, but also as regards all. 
Muhammedans governed by Hanafi Law. It 
follows, therefore, that the finding on this 
point by the learned Subordinate Judge 
must be set aside, and as there is no other 
objection to the validity of the wakf with 
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which we are concerned in this case, the 
wakf must be declared to be a valid and 
completed one. It follows that the decree 
appealed from must be set aside and the 
suit dismissed with costs in this Oourt 
. and in the Court below. 

Varadachariar, J.—I concur, though 
not without some hesitation, in allowing the 
appeal. Once it is found that the wakf 
has been duly constituted, the plaintiff 
cannot certainly rely on the deed of can- 
cellation, Ex. B either as affecting the 
operation of the wakf deed or as support- 
ing a plea of estoppel. But in deciding 
the question of the completeness of the 
dedication, the statements of fact in Ex. B 
to which some of the defendants are parties, 
may be used as evidence; and those state- 
ments, in the light of the other probabili- 
ties appearing in the case, seem to support 
the finding of the lower Court, on the 
point of fact, namely that the wakf deed 
had not been accompanied by a transfer 
of possession to the mulawalli. I find 
nothing in the evidence to suggest that the 
defendants intended to defraud the Bank in 
the matter of the creation of the mortgage in 
its favour, nor tosuggest that the Bank acted 
negligently in taking the mortgage, The 
Bank seems to bave acted on legal advice 
and though the lawyer’s memorandum 
makes no reference to the deed of can- 
cellation (because it was prepared before 
the date of Ex. B) or even to the wakf 
deed, both parties seem to have acted 
under the impression that on the facts 
stated in Ex. B, it was open to defendant 
No. 5 to ignore the wakf and deal with 
the property as his own. It is this view 
of the conduct of the parties that inclined 
me at one stage to consider whether I might 
not adopt the course recognized by the Mu- 


hammedan authorities themselves that where | 


the Muslim jurists have expressed different 
opinions, the Oourt may take that view 
which is most in accordance with justice 
in the particular circumstances. If I am 
right in my opinion that the parties acted 
honestly in the matter, there can be very 
little doubt that the justice of the case 
would require me to uphold the validity 
of the mortgage. But a view of the above 
kind, though sanctioned by the Muham- 
medan authorities, would undoubtedly 
introduce an element of uncertainty in 
the law; and it is this consideration 
which has weighed with me in agreeing 
with my learned brother in the decree 
that he proposes to make. I agree with 
him that the weight of authority, both 
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according to the text-writers and accord- 
ing to the decisions, is in favour of accept- 
ing Abu Yusuf's viewin the matter and 
that the decisions to the cmtrary effect 
in Allahabad seem to be based upon a 
misreading of the judgment in Bikani Mia 
v. Shuk Lal Poddar (2). 


N. D. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT. . 
Miscellaneous Firat Appeal No 187-81 
of 1936 
May 7, 1937 
Mir Auman, A. J. O. 

Nawabzadi Musammat BIBI ROSHAN 
JAN—J up@mMent: DEBTOR— APPELLANT 
versus 

Firu KAHAN CHAND-GOBIND RAM— 

DEOREE HOLDER AND OTHERS — 
J UDGMENT-DEBTURS—RESPON DENTS 

Civil Procedure Code (Act V of 1908), s. 47—Suns 
and widows of deceased judgment-debtor made legal 
representatives—Property attached and sold—One 
widow objecting that property was givento her, in 
dower—Held, widow could object to sale under s. 47. 

On the death of the judgment-debtor an application 
for execution was given by the decree-holder firm, 
impleading three sons of and two widows of the 
deceased as representatives of the deceased judgment- 
debtor. Some property was attached and sold. One 
widow objected that this property had been given to 
her in dower. The execution Judge dismissed the 
application on the ground that the widow was a 
stranger to the proceedings and that she had, there- 
fore, no locus standi to prefer an objection under 
O. XXI, r; 58, Civil Procedure Code, after the sale 
had been concluded: $ 

Held, that the position of the widow was that of 
a representative of the deceased judgment-debtor 
and it remained the same even when she claimed 
that the property which had been attached and sold 
did not belong tothe judgment-debtor but belonged 
to her. Being a party to the proceedings, she had 
every right to object to the sale under s. 47, Civil 
Procedure Code, and the order of the trial Judge was 
consequently incorrect. 

Misc. F. A. from an order of the Senior 
Sub-d udge, Abbottabad, dated October 13, 
1936. . 

Mr. R. S. Mehta Mangal Sain, for the 
Appellant: 

Mr. L, Darbart Ram, for the (Decree- 
holder) Respondent. 

Judgment.—The firm Kahan Ghand- 
Gobind Ram (respondent decree-holdér, ob- 
tained at Lahore a decree against Risaldar 
Ahmad Khan of Serai Saleh (Hazara Dis- 
trict). The decree was transferred to the 
Hazara District and execution taken out 
on September 1, 1932. This application 
was dismissed for default on November 
30, 1932. R.  Abmad Khan died on 
November 2% 1935, an application for exe- 
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culion was given by the decree- 
holder firm, impleading three sons of R. 
Ahmad Khan, viz, Mohammad Yakub 
Khan, Ali Asghar Khan and Ali Akbar 
Khan, and two widows Musammat Begam 
Jan and Musammat Roshan Jan, as represen- 
tatives of the deceased judgment-deb.or. 
Some property was allached and sold. 
Musammat Roshan Jan objected that this 
property had been given to her in dower. 
The learned execution Judge dismissed 
the application oa the ground that Musam- 
mat Roshan Jan was a Stranger to the 
proceedings and that she had therefore 
no locus standi to prefer an objection 
after the sale had been concluded. 
Musammat Roshan Jan has come up on 
appeal to this Court. It is argued by 
the learned Oounsel for the decree-holder 
that Musammat Roshan Jan should be 
considered a stranger to the execution 
proceedings when she claims the property 
attached and sold to belong to. her and 
as such she could not prefer an objection 
under O. XXI, r. 58, Civil Procedure 
Code, after the sale had finished. 

I do not agree with the contention 
of learned Counsel. The position of Musam- 
mat Roshan Jan was thatof a representa- 
tive of the deceased judgment-debtor and 
it remains the same even wnen she claims 
that the propeity which has been attached 
and sold did not belong to the judgment- 
debtor but belonged to her. Being a 
party to the proceedings she had every 
right to object to the sale under s. 47, 
Civil Procedure Code, and the order of 
the trial Judge is consequently incorrect. 
The appeal is, therefore, accepted and the 
order of the lower Court set aside. The 
case is remainded to that Court with the 
direction that the application should be 
decided On merits. The appellant will have 
her costs in this Oourt. Pleader’s fee Rs. 32, 
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MADRAS HIGH COURT 
Second Civil Appeal No. 313 of 1933 
. March 22, 1937 
VENKaTASUBBA Rao, J. 
©. RAMASUBBIER—APPELLANT 


versus 
G. MAHOMED KHAN SAHEB AND ANOTHER 
-— RESPONDENTS. 


Nuisance—Throwing filthy water on neighbour's 
land—Husement, if can be acquired—No such right 
acquired— Polluting, if nuisance—Remedies—Guiding 
principles in granting injunction—Defence of delay, 
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how far available — Submitting to nuisance fora 
while, whether acquiescing—Hasement. 

The right of throwing filthy water on a neigh- 

bour's land is an eazement which can be acquired 
either by grant or under s. 15, Easements Act, by 
prescription; the words “any other casement” in 
that section are comprehensive enough to include 
such a right. Where such a right has not been 
acquired, the act of polluting amounts toa nuisancs 
which is actionable. In an action for nuisance, the 
defendant may justify his act by relying upon 
prescription. The remedies for nuisance are three- 
fuld: abatement, damages and injunction. But where 
the remedy by injunction is available, that is the 
preferable course as abatement may prove a hazar- 
dous proceeding. Bonner v. G. W. Ry. Co. (1), ex- 
plained., 
“ Whether an injunction shall be granted or not 
in any case is in the judicial discretion of the Court, 
Guided by principles which have become pretty well- 
settled. Ifan argument against relief, which other- 
wise would be just, is founded upon mere delay, that 
delay of course not amounting to a bar by any 
statute of limitations, the validity of that defence 
must be tried upon principles substantially equit- 
able, Two circumstances, always important in such 
cases, are the length of the delay and the nature of 
the acts done during the interval, which might affect 
either party and cause a balance of justice or in- 
justice in taking the one course or the other, so far 
as relates tothe remedy. In a case where the defence 
is based upon delay, the chances are far greater 
that the injured party will assert his rights in the 
second rather than in the first half of the prescr:p- 
tive period. A person may be willing to submit to 
an injury for some time; that does not mean that 
from his attitude it should be inferred that he wishes 
to put up with it for ever, Again, when he is con- 
scious that he may terminate it at his pleasure, he 
may not complain; that is different from saying that 
he acquiesces inthe opposite party acquiring a legal 
right to inflict the injury. Greenhalgh v. Brindley 
(3), relied on. , : 

S. U. A. against the decree of the Sub- 
Judge, Salem, in A. 3. No. 84 of 1931. 

Mr. K. Subba Rao, for the Appellant. 

Mr. T. Krishnarajan, for the Respon- 
dents. l 

Judgment.—The judgment of the lower 
Appellate Court is, in my opinion, utterly 
wrong and cannot be supported. Tne 
plaintiff and the defendant own adjacent 
houses with backyards abutting on each 
other. A drain has been constructed on 
the defendant's land, through waich the 
sewage is poured through an opening into 
the plaintiff's backyard. Somewhere near 
the drain on the defendant's property 
stands a latrine. ‘The plaintiif complains 
that the defendant has no right to pour 
the filtny matter on his land and prays for 
an injunction both to restrain him from 
doing so and to direct the removal of tha 
dram. The tinding of both the Courts 1s 
that the drain on date of the suit was in 
existence for abuutthirteen years, and the 
simple point that arises for decision is, 
whether the plaintiff is entitled to the 
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remedy of injunction, The right of throw- 
ing filthy water on a neighbour's land is 
an easement which can be acquired either 
by grantor unders. 15, Easements Act, 
by prescription; the words “any other 
easement” in that section are comprehen- 
sive enough to include such a right. Where 
such aright has not been acquired, the act 
of polluting amounts to a nuisance which 
is actionable. 

In an action for nuisance (and in my 
opinion this is essentially a suit of that 
“sort) the defendant may justify his act by 
relying upon prescription ; but in this case, 
his enjoyment, as already stated, being for 
less than the statutory period, that defence 
is not available to him. Transmitting 
filthy water may be likened to the polluting 
of the air and in both cases, there is a 
tight of action. The following passage in 
Goddard on Easements, dealing with the 
subject of polluting tbe air, shows what 
the true legal principle is underlying such 
an action : 

“A right to pollute the air has been shown to be 
an easement which can be acquired only by grant 
or by prescription—that is, when an interrupted 
practice of polluting has been continued for 
twenty years in a manner capable of being resist- 
ed on account of it being a nuisance and it has 
not been resisted.” 

Then he goes on to say that a person, 
until an adverse easement is gained against 
him, may rely upon his natural right and 
sue for the pollution (Goddard on Base- 
ments, Edn. 8, p. 488). That is to say, in 
respect of the throwing of fithy water, as 
in the case of polluting the air, an action 
lies for nuisance, which the defendant can 
resist by proving an acquisition by him 
of the easement, or, in the words of Pollock, 
“the defendant may, in some cases, justify 
by prescription” (Pollock on Torts, Edn. 13, 
p. 426), Thus, if the defendant could esta- 
blish an adverse right acquired by pres- 
eription, what would otherwise amount to 
a nuisance would cease to beso; or, what 
amounts to the same thing, the act com- 
plained of would cease to be an actionable 
nuisance. ln this case, upon the facts that 
the plaintiff is entitled to some remedy, 
there can beno doubt. The remedies for 
nuisance are threefold: abatement, damages 
and injunction. The plaintiff here could 
have abated the nuisance by merely filling 
up the hole opening on his land; but where 
the remedy by injunction is available, 
that isthe preferable course as abatement 
may prove a hazardous proceeding (Pollock 
on Torts, Edn. 13, p. 436). 

However, had the plaintiff chosen by his 
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own act to abate the nuisance, would the 
Court have granted at the defendant's 
instance an injunction? In Bonner v. 
G. W. Ry. Co. (1), the plaintif was the 
owner of a house, some of the windows of 
which overlooked a piece of land belong- 
ing to the Railway Ocmpany. After the 
house had been in existence for sixteen 
years, the Company put up a screen op- 
posite the plaintiff's windows to prevent his 
acquiring an easement of light and air. 
The plaintiff brought an action for injunc- 
tion and the Court of Appeal héld that he 
had no equity to restrain the company from 
taking measures to prevent prescriptive 
rights fiom being acquired for windows 
looking upon their land. Baggallay, L.J. 
observes that it is contrary to every principle 
that a person who has no right should. 
obtain an injunction to restrain anybody 
from doing that which will interfere with 
his acquiring a right, by reason of his 
being unmolested for a certain length of 
time (page 8*). This case is not exactly 
parallel, there being no question there of 
anything amounting to a nuisance; but it 
furnishes an illustration of the right which 
a person has, to take measures to prevent 
prescriplive rights from being acquired. 

But then it is said (and that is the 
view ofthe lower Court) that the plaintiff 
has been guilty of laches which disentitle 
him to an injunction. Turning again to 
Goddard, the following passage shows 
what the principle is, underlying this con- 
tention. 

“Although the circumstances of a case may be 
such that the Oourt would, in its discretion, think 
it a case fit for the grant of an injunction to 
restrain pollution of air, it is always essential for 
the obtaining of that remedy that the party injured 
shall not have acquiesced in the pollution, nor 
have slept upon his rights, for if he has done so, 
the Court would refuse an injunction, though it 
aa probably award him damages for the injury 
Pp. : 

I cannot understand what possible equity 
can be urged on the defendant's side in 
the present case. Granting that there has 
been laches (I assume this for the sake of 
argument), how has the defendant’s posi- 
tion been prejudiced thereby? The case 
is not one of demolition or destruction of 
costly structures and the Icss, if any» which 
the defendant will suffer by his removing 
or diverting the course of the drain, is, in 
my opinion, negligible. Whether an injunc- 
tion shall be granted or not in any case is, 
in the judicial discretion of the Court, now 


E (1883) 24 Oh. D 1; 48 L T 619; 32 W R190;47 J P 
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guided by principles which have become 
pretty well settled: Pollock on ‘Torts, 
13th Edn., p. 442. As Sir Barnes Peacock 
observes: 

“Tf an argument against relief, which otherwise 
would be just, is founded upon mere delay, that 
delay of course not amounting to a bar by any 
statute of limitations the validity of that defence 
I be tried upon principles substantially equit- 

Then again : 

“Two circumstances, always important in such 

cases, are the length of the delay and the nature 
of the acts done during the interval, which might 
affect either party and cause a balance of justice 
or injustice in taking the one course or the other, 
go faras relates to the remedy," 
_ In that» 2ase bis Lordship after advert- 
ing to the facts, concladed by observing 
that there was no reason to attach any 
importance to the defence founded upon 
time, as the situation of the parties had 
in no substantial way been altered either 
by delay or by anything done during the 
interval: Lindsay Petroleum Co. v. Hurd 
(2) at p. 240*, In a case of this sort, the 
defence based upon delay is not, in my 
opinion, entitled to much weight. As 
Farwell, J. points out (and that accords 
with one’s experience of human nature), the 
chances are far greater that the injured 
party will assert his rights in the second 
rather than in the first half of the pres- 
criptivs period: Greenhalgh v, Brindley 
(3) at p. 328}. A person may be willing 
to submit to an injury for some time ; that 
does not mean that from his attitude it 
should be inferred that he wishes to put 
up with it for ever. Agan, when he is 
Conscious that he may terminate it at his 
Pleasure, he may not complain; that is 
different from saying that he acquiesces in 
the opposite party acquiring a legal right 
to inflict the injury. 

In the result, an injunction will issue 
prohibiting the defendant from pouring the 
sewage upon the plaintiff's backyard, and 
secondly, directing him to remove or divert 
the drain to such an extent orin such a 
Manner as to prevent the transmission of 
the sewage to the aforesaid backyard. 
This order applies to the upper as well as 
the lower drain. The relief granted by 
the lower Appellate Court in respect of the 
eaves will stand. , 

In regard to costs this is the order I 
make: The trial Couri’s order pertaining 


(2) (1874) 5 P O 221. 


(3) (1901) 2 Oh, 321; 70 L J Ch. 740: 8: : 
WER 5397; IIT LR 574. pone ae 
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to them will be maintained : in the lower 
Appellate Court the appellant before me 
will get his ccsts in A. S.No. 84 of 1931 
and h-re the second appeal is allowed with 
costs. Leave to appeal is refused. 

Ne D. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Kules Nos, 174,175 and 209 
of 1937 
May 5, 1937 
NABIM ALI AND EDGLEY, Jd. 
Raja JOGENDRA NARAYAN DEB— 
DEFENDANT —PETITIONER 
versus 
DEBENDRA NARAIN RAI ann 
OTHERS —OPPOSITE PARTIES 

Pleadings — Amendments—Principles groverning— 
Amendment not substituting cause of action, nor 
changing subject-matter of suit but only adding new 
ground of exemption from limitation—Amendment, if 
should be allowed. 

The amendment of pleadings is no doubt inthe 
discretion of the Court. But that discretion must be 
exercised on judicial principles. All rules of Court 
are nothing but provisions intended to secure the 
proper administration of justice, and it is, therefore, 
essential that they should be made to serveand be 
subordinate to that purpose, so that full powers of 
amendment must be enjoyed and should always be 
liberally exercised, but nonetheless no power should 
be exercised to enable one distinct cause of action to | 
be substituted for another, nor to change, by any 
means of amendment, the subject-matter of the suit. 
However negligent or careless the first omission and 
however late the proposed amendment, the amend- 
ment should be allowed if it can be allowed without: 
injustice to the other side. 

Where the petitioners without substituting any’ 
new cause of action or without changing the subject- 
matter of the suit, simply ask to add another ground 
of exemption from limitation, the amendment should 
be allowed. Ma Shwe Mya v. Maung Mo Hnaung (1) 
and Weldon v, Neal (2), relied on. | 

O. R. from the decision of the First 
Court, Sub-Judge, Alipur, in Title Suits ; 
Nos. 165 and 84 of 1930. 

Messrs. A. K. Roy, S. C. Basak, Phani ' 
Bhusan Chakravarty, Holiram Deka (in 
Nos. 174 and 175) and Prokash Chandra 
Pakrasi (in No. 209), for the Petitioner. 

Messrs. H. D. Bose, Bijan Behari Das : 
Gupta and Nirode Chandra Malik, for the ` 


Opposite Parties. 

Order.—Raja Kumud Narain Bhup was: 
the owner of the zemindary known as Bijni ` 
Raj. He died on March 9, 1883, leaving : 
two widows Rani Siddeswari and Rani ` 
Abheyeswari. Rani Siddeswari died in 1891, 
The petitioner in rr. 174 and 175, Raja 
Jogendra Narain Bhup who was born on ` 
July 23, 1884, was nominated Raja of Bijni 
Raj by Rani Abheyeswari on September 
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28, 1895. Raja Jogendra Narain attained 
Majority on July 22, 1902. Rani Abheyes- 
wari made a will on August 30, 1918, 
whereby she dealt with Bijni Raj as her cwn 
property and appointed opposite party No. 1 
in the above Rules as the executor of her 
will. On September 22, 1919, Bhairabendra 
Narain Deb, the petiitior er in Rule No 203, 
instituted a suit for recovery of possession 
of the Bijni Raj against Raja Jogendra 
Narain on the allegation that the latter be- 
came insane when he was 15 or 16 years old. 
On June 17, 1920, Raja Jogendra filed a 
written statement in that suit alleging 
inter alia that he was not insane till 1904. 


The opposite party in these Rules 
was impleaded as a defendant in 
this suit. His defence was that Rani 


Abheyeswari acquired title to Bijni Raj by 
adverse possession for more than 12 years. 
He, however, did not say anything about 
the insanity of Raja Jogendra in his written 
statement. In August 1920 one Samarendra 
filed another suit at Goalpara which was 
subsequently transferred to the Court of 
the Subordinate Judge at Alipore against 
Raja Jogendra alleging that the latter 
was insane from his boyhood and was 
therefore, disqualified from succession. 
Raja Jogendra filed his written statement 
in this suit in June, 1921, alleging that 
up till 1904 he was insane, 

‘When both the suits were Pending, the 
opposite party No. 1 in these Rules filed a 
suit in May 1930 for declaration of his title to 
the Bijni Raj as executor to the estate of late 
Rani Abheyeswari. On October 25, 1930, 
Samareudra's suit was dismissed on contest. 
On that day a petition of compromise 
was also filed in that suit as well as in 
the ‘suit instituted by Bhairabendra. The 
. result of this compromise was that Raja 

Jogendra became the owner of the Bijni 
Raj for life and Bhairabendra was declar- 
ed to be the owner of the Raj after the 
death of Raja Jogendra. On that day 
Purnendra Narain who claims to be a 
member of the Bijni Raj family filed a 
suit against Raja Jogendra and others 
making substantially the same allegations 
as Bhairabendra and Samarendra did in 
their suits: Raja Jogendra also filed a suit 
on October 25, 1930, against the opposite 
party No.1 in these Rules for recovery of 
possession cf 55, Ballygunj, Circular Road, 
which apparently was not in his Possession 
at the time. Raja Jogendra filed his written 
statement in February 193] in the suit which 
was institued by the executor to the estate of 
late Rani Abheyeswariin May 1930. In March 
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1931, Raja Jogendra filed his written state- 
ment in the suit which was stared by 
Purnendra on October 25, 1930. In these 
written statements Raja Jogendra’s defence 
was the same as in the suits of Bhairabendra 
and Samarendra. In May 1931 the Bijni 
Succession Act was passed by which Raja 
Jogendra was declared to be the proprietor 
of the Bijni Raj and it was declared by 
that Act that Bnaairabendra would become 
the owner of the Raj after the death of 
Raja Jogendra. Additional written state- 
ments were filed by Raja Jogendra in the 
suits pending againat him on the basis 
of this Act. In 1933 certain preliminary 
issues Tegarding the effect of this Act on 
the pending litigation regarding ths Bijni 
Raj were tried and the suit instituted by 
the executor to the estate of the late Rani 
Abheyeswari in May 1930 was dismissed 
by the learned Subordinate Judge. An 
appeal was taken to this Court by the 
opposite party and in March 1936 the 
decree of the learned Subordinate Judge 
dismissing the suit was set aside and 
the case was remanded to the lower Oourt 
for further hearing. 


On November 17, 1936, Raja Jogendra 
made two applications before the learn- 
ed Subordinate Judge, one for amend- 
ment of his written statement in the suit 
of the executor and the other for the 
amendment of the plaint in the suit raised 
by him for recovery of possession of the 
Ballygunj property. Bhairabendra,' the 
petitioner in Rule No. 209, also made a 
similarapplication for amending his written 
statement in the suit instituted by the 
executor. In these petitions the petitioners 
alleged that Raja Jogendra became insane 
before he attained majority in the year 
1902, evidently with the object of meeting the 
plea of adverse possession taken by the 
executor to the Estate of late Rani Abheyes- 
wari. These applications were opposed by 
the executor on the ground of delay and 
want of bona fides. Tne learned Subordinate 
Judge was of opinion that there was no 
delay as no evidence has yet been taken 
in the suits. As regards the question of 
bona fides the learned Subordinateed udge 
pointed out that in the previous suits the 
defence of Raja Jogendra was that he 
was quite healthy up till 1904 and that 
on such defence he got a decision in his 
favour in the suit brought against him 


by Samaredra, and then observed: 

“In this case, however, nota scrap of paper has_ 
been placed before me to establish a prima facie 
case that on or before July 23, 1902, the Raja 
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was insane. Dr. Basak arguing the case for the 
Raja has contended that Ex, Z 64 in Suit No. 51 
would show that the Court found in that case on 
the basis of that document dated March 18, 1903, 
that on that date at least the Raja was inflicted 
already with insanity and that being only eight 
months after the date of attainment of majority, 
this amendment would be allowed to enable the 
Raja to adduce evidence that at the date of 
attainment of majority also he was already an 
insane. Iam unable to accept this contention unless 
any document is produced showing on the 
face of it that the Raja was insane on July 23, 
41902.” E 

In this view of the matter the learn- 
ed Subordinate Judge rejected the appli- 
cation for amendment. The present Rules 
Nos. 174 and 175 were thereupon obtained by 
Raja Jogendra and Rule No. 209 was obtain- 
ed by Bhairabendra. Itis true thatin the 
previous litigations the case of Raja 
Jogendra was that he was not insane 
up to 1904; but at the time when this 
case was put forward, he was admittedly 
insane, and his estate was in charge of 
the Court of Wards. The case which was 
then made on his behalf by the Manager 
of the Court of Wards was made on the 
materials placed before the Manager at 
the time. The allegation in the petitions 
for amendment is that; some important 
evidence showing that the Raja was insane 
before Le attained majority has recently 
been discovered and that to prevent 
multiplicity of suits, to get at the real 
tights of the parties and to have them 
adjudicated finally in the suits, the amend- 
ment should be allowed. The learned 
Subordinate Judge was of opinion that the 
amendment could not be allowed unless 
documentary evidence was produced to 
show that the Raja became insane before 
he attained majority. In other words he 
was of opinion that before amendment 
could be allowed documentary evidence 
in proof of the matter sought to be introduc: 
ed by amendment must be given by the 
party seeking amendment. The amend- 
ment of pleadings is no doubt in the discre- 
tion of the Court. But that discretion must 
be exercised on judicial principles. While 
exercising this discretion the following ob 
servations of Lord Buckmaster must be 
borne ih mind: 

“All rules of Court are nothing but provisions 
intended tosecure, the proper administration of 
justice, and it is, therefore, essential that they 
should be made to serveand be subordinate to that 
purpose, so that full powers of amendment must 
be enjoyed and should always be liberally exercised, 
but nonetheless no power has yet been given to 
enable one distinct cause of action to be substituted 


for another, nor to change, by any means of amend- 
ment, the subject-matter of the suit.” 
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See the case in Ma Shwe Mya vy. Maung 
Mo Hnaung (1), at pp. 216 and 217*. Again 

“however negligent or careless the first omission 
and however late the proposed amendment, the 
amendment should be allowedif it can be allowed 
without injustice to the other side ; per Lopes, L, J. 
in Weldon v, Neal (2) at p 396t.” 


In the present case the petitioners by their 
amendment do not propose to substitute 
one cause of action for another or to change 
the subject-matter of the suit. They simply 
‘want to add another ground of exemption 
from limitation. Mr. Bose appearing on 
bzhalf of the opposite party contends that if 
the amendment be allowed, the opposite party 
will be seriously prejudiced. His contention 
is that a large number of documents which 
were filed and exhibited on bebalf of Raja 
Jogendra in the suit of Samarendra to 
show that Raja Jogendra was not insane 
till 1904 and on the basis of which the 
Court came to the conclusion that he was 
not ingane till March 1903, are not now on the 
record of that suit and it would be very 
difficult for the opposite party to have 
these documents produced in these suits. 
The obvious answer to this contention of 
Mr. Bose is that -his clients’ position is 
the same as it was when the original 
written statement was filed in February 
1931. The suit in which those documents 
were filed was dismissed on Ostober 25, 1930. 
There are no materials before us to in- 
dicate that all those documents were on 
the record of that suit at thetime when 
Raja Jogendra filed his written stalement 
in the present suit. Further the opposite 
party was not a party in that suit. There 
are also no materials before us to indicate 
that if an attempt be made now io the 
present suit by the opposite party to have 
those documents produced in Court, there 
is no reasonable chance of those docu- 
ments being produced in Court. 

Under these circumstances we are of 
opinion that the learned Judge acted with 
material irregularity and was wrong inrefus- 
ing the amendment prayed for by the peti- 
tioners. The result therefore is that these 
Rules are made absolute, the order of the 
learned Subordinate Judge rejecting the 
petitioners’ applications for amendment 
which were filed before him on Novem- 
ber 17, 1936, are set aside. The appiications 


(1) 48 I A 214; 63 Ind. Cas. 914: A T R 1922 PC 219; 
4 UB R 30; (1921) M W N 398; 30 M L T 28; 24 
Bom, LR 682 (P O). g 

(2) (1887)19Q B D 394; 56LJ Q B 02l; 35 WR 
820. 
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for amendment are allowed. The learned 
Subordinate Judge is directed to amend the 
pleadings in acccrdance with amendments 
proposed by the petitioners. In view of ine 
facts and circumstances we are of opinion 
that Raj Jogendra must pay ten gold mohurs 
as costs to the opposite party and he 
will bear his own costs in this Court in 
Rules Nos. 174 and 175 as well as in the lower 
Court so far as the application for amend- 
ment are concerned. The petitioner Bhaira- 
bendra will bear his own costs in this 
oon in Rule No. 209 as well as in the lower 
ourt. 


D, Rule made absolute. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 148 of 1936 
December 15, 1936 
ADDISON AND Din MoHAMMaAD, JJ. 
SARDAR MOHAMMAD AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
versus 

JAGJIT SINGH AND OTAERS—PLAINTIFEG 

AND OTAERS—-DEFENDANTS—RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900), 
8, 3—Revenue Officer making enquiry into indebted- 
ness of alienor while sanctioning alienation—Aliena- 
tion, if can be challenged on ground of want of con- 
sideration and necessity, — 

Even if the Revenue Oificer has made an enquiry 
into the indebtedness of the alienor while sanction- 
ing an alienation under s. 3, Panjab Alienation of 
Land Act, it would neither stand in the way of the 
plaintiff's (Vendor's son) challenging the alienation 
on account of want of consideration and necessity; 
nor will it debar a Oivil Court from coming to its 
own finding in this respect. 


F. O. A. from the decree of the Senior 
Sub-Judge, Sheikhupura, dated Decem- 
ber 21, 1935. 

Messrs. Shuja-ud-Din, Indar Dev Dua 
and Mr. Manohar Lal Mehra for Dr. 
Muhammad Alam, for the Appellants. 

Messrs. Shamair Chand und Kharak 
Singh, for the Respondents (Plaintiffs). 

Din Mohammad, J.—The facts of this 
case have been set out at lengthin the 
judgment under appeal and need not be 
recapitulated here. Suffice it to say that 
the land and hcuses in suit were sold by 
Autar Singh and Kartar Singh to the 
defendants-appzllants for Rs. 45,000 and 
that that alienation has been challenged by 
the sons of the vendors on the usual 
grounds of want of consideration and 
necessity. The Subordinate Judge hag 
decreed the suit conditionally on Autar 
Singh's sons paying Rs. 12,214-6-6 and 
Kartar Singh's sons paying Rs, 4,675 to 
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the alienees when succession would open in 
the case of each. He has further ordered 
that the alienees should remove the mate- 
rial of the bungalow at Chak No. 283 at 
the time of their eviction. From this. 
order both sides have preferred appeals, 
which can be conveniently disposed of 
together. 

Counsel for the alienees at the outset 
contends that in view of the fact that the 
Collector had sanctioned the alienation 
under s. 3, Punjab Alienation of Land Act, 
1900, a Civil Court has no jurisdiction to 
go behind that sanction and question the 
finding of the Collector as regards the 
indebtedness of the alienors. In other 
words, he urges that the alieneesin this 
case could not be burdened with the proof 
of consideration and necessity of the 
alienation. In our view, this position is 
altogether untenable. In the first instance, 
no enquiry as to the indebtedness of the 
alienors appears to have been made by the 
Revenue Officers, and secondly, even if 
they had made any such enquiry, it would 
neither stand in the way of the plaintiffs" 
challenging the alienation on acccunt of 
want of consideration and necessity, nor 
will it debar a Civil Court from coming to 
its own finding in this respect. If any 
authority is needed for tbis proposition, 
reference may be made to Oivil Appeal 
No 732 of 1935. In that case, too, a 
similar plea was raised on behalf of the 
alienee anda Division Bench of tais Oourt 
held that, in spite of the report of the 
Tehsildar as to the indebtedness of the 
alienors, it was the duty of the alienee to 
ascertain whether any debts in fact existed 
and consequintly it was incumbent on him 
to find out whether the report of the 
Tehsildar was based on any genuine 
enquiry into the indebtedness of the alie- 
nor’s. (Their Lordships after going through 
the evidence and modifiying the decree 
of the lower Court concluded). As both 
the parties have partially failed and par- 
tially succeeded in both the Courts, they 
will bear their own costs throughout. 


N. Decree modified. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 536 of 1935 
March 4, 1937 
JAOK, J. 
SITA NATH PATI—PLAINTIRR—ÀPPELLANT 


versus 
SARADA PRASANNA DAS AND OTupRs 


— DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), 
0. XXXVIII, r. 5, 0. XXI, r. 54, Appendiz F, 
Form No. V—Attachment under O. XXXVIII, r. 5 
how to be made—No reference in order-sheet to 
0. XXI, r. 54, or to publication of attachment—Pre- 
sonnet under s. 114, Evidence Act (I of 1872), if can 
be made. 

Attachment under O, XXXVIII, r. 5, O. P. O., isto 
be made in accordance with the manner provided for 
attachment of properties, in execution of a decree, and 
the manner for attachment of property in execution 
of a decree is laid down in O. XXI, r. 54, 

Proclamation by beat of drum and affixing of a 
copy of the order in Form No. V, Appendix F do 
not by themselves constitute valid attachment, 
Where there is no reference in the order-sheet to 
O. XXI, r. 54, or to publication of the order, there 
can be no presumption under s. 114, Evidence Act, 
that attachment was properly made, Bharat Chan- 
dra Pal v. Gouranga Chandra (1), referred to, 


C. A. from the appellate decree of the 
District Judge, Midnapore, dated December 
15, 1934. 


Mr. Sarat Chandra Jana, for the Appel- 
lant. 

Messrs. Apurba Charan Mukerji and 
Bhabesh Chandra Barut, for the Respond: 
ents. 


Judgment.—This appeal arises cut of 
a suit for declaration of the plaintiff's title 
by auction-purchase to the lands described 
in the plaint consisting of a tank and a 
bamboo garden and fcr recovery of khas 
possession thereof and for mesne profits 
from the defendants. The plaintiff brought 
a suit in 1929 upon a hand-note against 
one Khirode Nath Kuila and caused the 
lands in suitto be attached hefore judg- 
ment in the suit, The suit was decreed 
on compromise, but asthe decretal amount 
was not paid the decree was executed and 
the lands were put up to sale and purchas- 
ed by the plaintiff on April 30, 1932. Deli- 
very of possession wastaken on November 
28, 1932. The plaintiff alleges that the de- 
tendants dispossessed him on Fe bruary 13, 
1933.: The defendants’ case is that one 
Ram Krishna Samant got a decree on 
a hand-note against Kshirode Nath Kuila 
and, purchased the lands having attached 
the same before judgment on November 5, 
1927. The decree was passed in his favour 
on November 30, 1927, and in order to pay 
off the decretal amount, the judgment-deb- 
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tər Kshirode sold the lands on Murch 16, 
1930, to tnae defendants and paid off the 
decretal amount in that suit. Tae decree 
obtained by the plaintiff was passed on 
May 28, 1950, and the properties were 
auction purchased by him on April 30, 
1932, as already mentioned. 

The only point raisedin this appeal is 
as to whether the attachment before judg- 
ment made by the plaintiff on July 4, 
1929, wasa valid attachment. If that is 
a valid attachment then it invalidates the 
subsequent purcbase bythe defendants on 
March 16, 1930. But unless there was a 
valid attachment, the purchase hy the de- 
fendants which had preceded the purchase 
by the plaintiff, must be given effect to. 
The finting of the Court below is that an 
order of attachment in Form No. V of Appen- 
dix F under O. XXXVIII, r. 5, was published 
by beat of drum and a copy of it was fixed 
on the properties. But there was no publi- 
cation of attachment in the form laid down 
under O. XXI, r. 54, namely, in Form 
No. XXIV of Appendix E Attachment under 
O. XXXVIII, r. 5, is to be made in accord- 
ance with the manner provided for attach- 
ment of properties, in execution of a decree, 
and the manner for attachment of property 
in execution of a decree is laid down in 
O. XXI, r. 54. The Courts below having 
held that no notice in Form No. XXIV of 
Appendix E, was published and fixed on the 
properties, there was no valid proclamation 
or attachment. Since O. XXI, r. 54, lays 
down that the attachment is to be made 
by an order prohibiting the judgment-deb- 
tor from transferring or charging the prop- 
erty in any way and all persons from tak- 
ing any benetit from such transfer or 
charge. It further lays down that the 
orderis io be proclaimed in some place 
adjacent tothe property by beat of drum 
and a copy of the order is to be fixed ona 
conspicuous part of the property and then 
upon, a conspicuous part of tne Court- 
house. a | 

Inasmuch as the conditional attacıment 
under O. XXXVIII, r. 5, was made ard 
inasmuch as the order-sheet shows that 
there was an attachment before judgment, 
it ig contended that under the provisions of 
s. 114, Evidence Act, it must be presumed 
that the necessary formalities for attach- 
ment before judgment had been actually 
carried out ; and, therefore, it must be pre- 
sumed that the publication of the order 
prohibiting the transfer of the property as 
laid down in O. XXI, r. 54, had actually 
been made and a copy affixed to the pro 
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perties. In BharatChandra Pol v. Gauranga 
Chandra (1), however, it is laid down that 
proclamaticn by beat of drum and affixing 
on the property a copy of tbe order in 
Form No V, Appendix F, does not cor stitute 
an attachment under the Code of Civil 
Procedure. In view of this ruling, it must 
be held that unless a presumption under 
8.114, can be raised so as to hold that the 
proclamation was made and other forma- 
lities carried out in the manner prescribed 
in O. XXI, r. 54, it must be held that there 
was novalid attachment. Section 114, Evi- 
dence Act, lays down the rule as to the 
existence of any fact which the Court 
thinks likely to have happened, regard 
being hadto the common course of natu- 
tal events, human conduct and publie 
and private business in their relation to 
the facts of the particular case ; and under 
Illus. (e) the Court may presume that judi- 
cial and official acts have been regularly 
performed. The Courts in this case have 
held that in this case there can be no such 
presumption as there is no reference in the 
order-sheet of ihe issue of notice under 
O. XXI, r. 54, and the order-sheet shows only 
that a notice was issued on the defendant 
directing him to show cause within seven 
days from the date of service of the notice 
why the properties mentioned in the petition 
should not be attached unless the defend- 
ant furnishes sufficient security. After 
this, it was ordered as follows: “Let in the 
meanwhile these properties be conditional- 
ly attached till the hearing of the matter.” 
The next order reads as follows: ‘Attach- 
ment notice of summons served. Service 
of notice of summons not proved.” A 
number of subsequent orders was passed 
showing that the suit was finally decreed 
on compremise. The compromise decree 
shows that the properties remained under 
attact ment ; and since there is no order 
showing that the decretal amount was paid 
and attachment withdrawn, it must be held 
that in fact the attachment under 
O. XXXVIII, r. 5, was continuing at the 
time of the purchase by the plaintiff. It 
is pointed cut that the trial Court was in- 
finenced by the fact that a copy of the 
writ of attachment in Form Ne. XXIV, Ap- 
pendix È, was not produced. 

It is sugges.ed for the appellant that in 
fact this copy would have been destroyed 
under the rules before the institution of 
the suit; but in view of the fact that 
s. 114, lays down merely that the Court 
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may presume that judicial and official acts 
have been “fegularly performed, and in 
view of the form of order recorded in the 
order-sheet where there is no reference to 
O. XXI, r. 54, or to publication of any at- 
tachment order in the form required by 
the section, it is difficult to presume that 
the attachment as required by tke provi- 
sions of O. XXI, r. 54, was made. The 
learned District Judge has pointed out that 
in the cases cited before him in support of 
the argument that it should be *presumed’ 
in the absence of any evidence to the con- 
trary that the procedure of attachment 
was legally carried out, there was evidence 
to show that there had been issue of pro- 
hibitory order restraining the defendant 
from transferring the property. The lower 
Appellate Court appears to have given due 
consideration in the matter, and under 
a. 114, the learned Judge need not make 
the presumption that the attachment was 
legally made. Onthe finding that there 
was no order forbidding the transfer of the 
properties and that no copy of a notice to 
that effect was attached to the properties, it 
must be held that there was no legal attach- 
ment and that the properties in suit were 
purchased by the defendants before they 
were purchased by the plaintiff and, there- 
fore, the defendant had good title. This 
appeal must accordingly be dismissed. with 
costs. Leave to appeal under s. 15 of the 
Letters Patent has been asked for, but 
that leave is refused as I do not consider 
this to be a fit case for such appeal. 
N. Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 327 of 1936 
April 20, 1937 
DaALIP Sines AND Skemp, JJ, 
Musammat KISSI—Derenpant 
—APPELLANT 

versus 
BALWANT SINGH AND ANOTHER — 
PLAINTIFES AND OTH EBuS—~—DsFENDANTS 
— RESPONDENTS 

Custom (Punjab)— Widew—Statement in riwaj-i-am 
that childless widow gets equal share with son of 
her co-widow and is entitled to get that share 
separated—Person disputing correctness of statement, 
must prove contrary. 

The riwoj-i-am contained statements in answer to 
a certain question, that if a man has more than 
one wife but a son or sons by only one of them, the 
childless widows are generally each for her life 
allotted a share equal to that of a son and to another 
question, ‘that asonless widow can get the share 
separated to which she is entitled ; 
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Held, that the onus was on the person disputing 
the correctness ofthese statements, to provea con- 
trary custom. Beg v. Allah Ditta (1) and Labh Singh 
v. Mango (2), relied on: 

Held, further that the party failed to discharge the 
onus, cast on them by these statements. 

F.O. A. from the decree of the Assistant 
Oollector, First Grade, Amritsar, dated 
Mav 17, 1935. 

Messrs J. L Kapur and Kartar Singh, for 
the Appellant. 

Mr. Amolak Ram Kapur, for the Respon- 
dents. ° 

Skemp, J.—The following circumstances 
have given rise to this first appeal. Tehl 
Singh, a Zailday in the Amritsar District, 
had two wives, Musammat Har Kaur and 
Musammat Kissi. Musammat Kissi was a 
widow when Tehl Singh married her with 
a daughter by her previous husband, 
She bore Tehl Singh no children, but 
Musammat Har Kaur and Teh] Singh had 
two sons, Balwant Singh and Sant Singh. 
On the death of Tehl Singh in 1932 muta- 
tion cf his property was made in favour of 
Balwant Singh and Sant Singh and Musam- 
mat Kissi in equal shares. This mutation 
was sanctioned on April 6, 1932. Musam- 
mat Kisei subsequently applied for parti- 
tion of Ler share but her step-sons objected 
that she was not entitled to partition and 
by order dated December 13, 1934, they 
were referred to a civil suit. The Revenue 
Assistant himself tried the suit as a Civil 
Court. He framed two issues; one as to 
Musammat Kissi’s right of partition, the 
onus being put on the plaintiffs; the other 
dealing with the question that she had a 
pension as widow of her first husband 
which the step-sons said was sufficient 
for her maintenance. The Reyenue Assis- 
tant found Issue No.1 in favour of the 


plaintiffs and held that Issue No. 2 did not: 


arise. He decreed the plaintiffs’ suit with 
costs on May 17, 1935, and Musammat Kissi 
appealed. 

We overruled a preliminary objection 
that the decree was barred by time. The 
suit was valued by the plaintifis at 
Rs. 199-7 3 for purposes of jurisdiction and 
the appeal was lodged in the Court of the 
District Judge on July 18, 1935. The pro- 
ceedings before the District Judge are not 
with the record, but he held that the 
appeal lay not to his Court but to the High 
Court and returned the appeal on August 7, 
1936. It was presented in the High Court 
on August 12, 1936. We are of opinion 
that the plaintiffs and her legal advisers, 
misled by the value for purposes of jurisdic- 
tion placed: on the suit by the plaintiffs, 


KISSI V. BALWANT SINGH (LAH.) 


713 


were obviously bona fide prosecuting their 
remedy in another Court and we condoned 
the delay. Tne Revenue Assistant held 
that t-e oral and documentary evidence of 
the plaintiffs reinforced by para. 16 of 
Rattigan’s Customary Law discharged the 
oaus of the issue. We read through the 
oral evidence of the plaintiffs and are of 
opinion that for various reasons it is unreli- 
able and that the case must be decided hy 
the documentary evidence on the record. 
The Revenue Assistant referred to the 
riwaj-i am of District Amritsar; a copy of 
question a d answer No. 128 were placed 
onhis record. These are reproduced in the 
Amritsar Oode of Tribal Oustom. The 
question and answer are: 

“Q. 128. Ifthe partition b»made, can the widow 
claim a share? Iso, what share, and on whom will 
it devolve after her death ? 

A. All tribes.—A widow having sons will get no 
share. A sonless widow can getthe share separated 
to which she is entitled. On her death the share 
thus separated will devolve on the heirs of the 


deceased husband in accordance with the rules of 
inheritance.” 

He did not follow this, because the ques- 
tion does not deal with the case of a man 
leaving a widow but a son by another 
widow. In my opinion this case is covered 
by the words: “A sonless widow can get 
the share separated to which she is enti- 
tled.” We have also been referred to ques- 
tion and answer No. 43 which run as far as 
relevant as follows: 

“Q. If a man dies leaving a widow or widows, 
a son or sons, @ daughter or daughters, a brother 
or other relatives, upon whom will the inheritance 
devolve ?" 

“A. All tribes.—The son or sons or their male 
lineal descendants through males inherit in prefe- 
rence to all others. If a man has more than one 
wife but a gon or sons by only one of them, 
the childless widows are generally each for her 
life allotted a share equal to that of a son, The 
other widows and daughters only get mainten- 
ance, 

This was not produced before the trial 
Court but we have allowed it to be referred 
to in appeal because after allit is acita- 
tion from awork published by authority 
for -he guidance of the Courts in cases of 
this kind. Under the well-known rulings, 
Beg v. Allah Ditta (1) and Labh Singh v. 
Maz.go (2) the effect of these two questions 
and unswers in the riwaj-i-am is to place 
the cnus of proving a custom to the 
contrary on the plaintiffs. The onusis not 
light as an assembly cf men was stating 

(1) 45 P R 1917; 38 Ind. Cas. 354; A I RINGPO 
129; 44 I A 89; 4; © 749; 12 PWR1917;21ML P 
310; 32 M L J 615;19 Bom. L R 388; 15 A LJ 595 
21 © W N 842; 200 L J175(P 0). 

(2) 8 Lah. 281; 100 Ind. Cas. 924; A I R 1927 Lah: 
241; 29 P L R 586, 
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the rights of women. To discharge the 
onus the plaintiffs have produced, besides 
the inconclusive oral evidence, document- 
ary evidence as follows: Exhibit P. A., a 
jadgment, dated August 13, 1920, by Mian 
Muhammad Aslam, Munsif, First Class, 
dismissing a suit by a step-mother against 
her step son for possession of half the land 
left by her deceased husband. This pro- 
ceeded only on para. 16 of Rattigan’s Digest. 
Exhibit P. B., a compromise in a partition 
case A widow had applied for partition, 
of what ‘share is not clear, but she agreed 
to take 45 kanals of land to be cultivated by 
the defendants who would pay Ks. 120 per 
annum as rent to be paid through the 
Zaildar. This compromise, it seems to me, 
favours the defendant. 

The defendant produced Ex. D. A., an 
extract from the jamabandis, which shows 
that Musammat Indar Kaur, widow, and 
two sons of Sundar Singh were owners in 
equal shares. Exhibit D. B. shows a parti- 
tion between Musammat Bhagwan Kaur and 
her stepesons. This had apparently been 
compromised. As the step-sons got 4-5th 
and the step-mother 1-5th of 12 kanals 13 
marlas and Musammat Bhagwan Kaur got 
the whole of 2 kanais 13 marlas, she got 
approximately her 1-3rd share. It seems to 
me that the instances produced by the 
plaintiffs are insufficient to discharge the 
onus cast by the terms of the (ode of 
Tribal Oustom. Rattigan's Oustomary Law 
owes its authority to different considera- 
tions, namely, to the wide knowledge and 
experience of the author. The Revenue 
Assistant overlooked the explanation to 


para. 16: 

“But in some cases where the hostility of the sons 
seems torender such a course advisable, a separate 
portion of the estate is allotted to the widow in lieu of 
maintenance. 

The dispute before us was limited to the 
points whether Musammat Kissi had a right 
to be recorded as owner. It was conceded 
that if she had such a right she was entitled 
to partition. I would accept this appeal 
and dismiss the plaintiffs’ suit. In the 
circumstances it is best that the parties 
should bear their own costs. 

Dalip Singh, J.—I agree. 


De Appeal accepted. 
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BOMBAY HIGH COURT 
Civil Suit No. 2138 of 1936 
April 6, 1937 
KANIA, J. 

J. N. DUGGAN—PLaINtTiFF 


versus 
K. M. TALYARKHAN—DEFENDANT 
| Vendor and purchaser—“ Marketable title "— Mean- 
ing of—Specific performance, when can be granted, 

‘Marketable title’ is one which can be forced on 
an unwilling purchaser under a contract for sale 
made without any special conditions, at alltimes and 
under all circumstances. Where the reatitude of 
the title depends on facts, capable of being dis- 
puted, or unless a marketable title is proved, the 
specific performance of the contract of sale cannot be 
granted. Pyrke v. Waddingham (2), Krishnaji v. 
Ramchandra (4) and Nottingham Patent Brick and 
Tile Co. v. Butler (6), relied on. 

Messrs. M. M. Jhaveri and Sir Jamshed 
Kanga, for the Plaintiff. 

Messrs. Lalji Gokaldas and V. F., Tara- 
porewala, for the Defendant, 

Judgment.—This is a vendor-and-pur- 
chaser summons taken out by the plaintiff 
(purchaser) to determine the following 
questions : 

(1) Whether the defendant has made 
out a marketable title? (2) whether the 
Plaintif is bound to accept the defen- 
dant's title? (3) waether the defendant 
is entitled to specific performance of the 
contract in suit? (1) Whether the plain- 
tif is entitled to return of the earnest 
money with interest and costs on the foot- 
ing that the defendant had failed to make 
out a marketable title? (5) About the 
costs of the suit. 

The contract between the parties is con- 
tained in two letters dated September 
1 and 3, 1936. The property admeasures 
about 14,708 square yards and consists 
of stables at Moreland Road. The mate- 
rial terms are, that the price is to be 
Rs. 2,30,000 and the title is to be market- 
able. The plaintiff paid Rs. 25,000 as 
earnest money on September 4, 1936, 
When the title deeds were submitted to 
the plaintiff's attorneys for investigation, 
on the face of the deeds they considered 
the defendant’s title incomplete and asked 
the defendant to satisfy them about the 
same. The defendant's attorneys con- 
tended that the title was marketable as 
the property was held in undisturbed pos- 
session for over 12 years. Further cor- 
respondence took place and the plaintifi’s 
attorneys not being satisfied with the title, 
filed this suit. Before the suit was filed, 
the contract was not rescinded. The 
defendant therefore contended that even if 
the previous information given by him 
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was not complete, he was entitled to 
make out a marketable title at the hear- 
ing. On that footing the parties proceeded 
toa hearing and the défendant led evi- 
dence about facts. He now submits that 
he has discharged his obligation to make 
out a marketable title. 

As a result of the title-deeds produced 
by the defendant and the evidence led in 
Court it appears that the property was 
purchased by one Rajenna Jalooji in 1876. 
Rajenna died in 1882 leaving behind him 
his widow Lingubai and a son Ramchandra, 
On Ramchandra’s application the Collector 
transferred the property to his name in 
1886. Ramchandra died in 1887 intestate. 
At that time Lingubai was alive. Ram- 
chandra had a son by name Babu and a 
daughter Tarabai. Tarabai was a minor 
in 1887. On Lingubai’s application the 
property was transferred by the Collector 
to Lingubai’s name in October 1887. 
Lingubai, as the guardian of Tarabai and 
for Tarabai’s benefit during her minority, 


applied for and in May 1888 cbtained 
letters of administration to the estate of 
Ramchandra. Tarabai was married to 


Laxman, aman from the village of Wani 
in Berarin 1888. Laxman and Tarabai 
lived with Lingubai and Laxman was 
treated as a son-in-law living in the family. 
Laxman’s family was poor. Laxman and 
Tarabai had a son named Ramchandra, 
He was born in about 1893 and died in 
about 1896. Laxman died shortly there- 
after. Tarabai died two or three years later. 
Lingubai died in 1903. 

On behalf of the defendant it is con- 
tended that during Lingubai's lifetime the 
property was transferred to her name and 
after her death her executor dealt with 
the property asifit belonged to Lingubai. 
There have been conveyances and mort- 
gages since that date and no claim has 
been so f:r received from any party. He 
therefore contended that his title by 
adverse possession was complete, and 
therefore marketable. On behalf of the 
defendant it was further urged that the 
Court should consider if there was a 
reasonable probability of a litigation and 
the title should not be rejected if thera was 
a mere distant possibility of some litigation. 


Having regard to the decision in In re 
Atkinson and Horsell’s Contract (1), 
it must be held that if a proper 


title by adverse possession was made out, 
it would fulfil the defendant'e obligation 


(1) (1912) 2 Ch, 1; 81 L J Oh. 588; 106 L T 548; 5 
8 J 324, 
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to make out a marketable title. The dis- 
senting judgment of Fletcher-Moulton, L. J, 
contains some weighty consideration on 
the other side, but the majority decision is 
the decision of the Court. It is, however, 
material to bear in mind what is conveyed 
by the term “marketable title,” because 
the question of titla by adverse possession 
is to be determined in accordance with 
the judicial interpretation given to that 
term. ‘Marketable title’ is one which could 
be forced on an unwilling purchaser under 
a contract for sale made without any special 
conditions, at all times and under all 
circumstances. The leading case on that 
point is Pyrke v. Waddingham (2). The 
principles laid down by Turner, V.C. are 
contained in the following observations 
(pp. 8-9*) : 

t... the rule rests upon this, that every pur- 
chaser is entitled to require a marketable title ; by 
which I understand it to be meant, a title which 
so far as its antecedants are concerned, may at all 
times, and under all circumstances, be forced 
upon an unwilling purchaser. I think, therefore, 
thatin these cases it isthe duty of the Court not 
to have regard to its own opinion only but to take 
into account what the opinion of the other com- 
petent persons may be; _. If the doubts arise 
upon a question connected with the general law, 
the Court is to judge whether the general law, 
upon the point is or is not settled, enforcing specific 
performance in the one case, . . . and refusing 
to enforce it inthe other, . . . with reference to 
the doubt upon the legitimacy, to weigh whether 
the doubt is so reasonable and fair that the pro- 
perty would be left in the purchaser's hands not 
marketable. If the doubts which arise may be 
affected by extrinsic circumstances, which neither 
the purchaser nor the Court has the means of 
satisfactorily investigating, specific performance is 
to be refused. . ., a h | 

In dealing with the question of specific 
performance it was observed as follows 


(p; 10*;: 


ance is to be enforced or not, it 
lost sight of that the exercise by 
its jurisdiction in cases of specific 
discretionary; and that. > the I 
means of binding the question as against adverse 
claimants, or of indemnifying the purchaser, if ita 
own opinion should ultimately turn out not to 
be well founded.” lt 

Although the actual decision on facts 
was later on dissented from in Palmer 
v. Locke (3), the principles mentioned above 
were fully approved by Lord Justices Karl 
Salborne and Baggallay and Lush. The 
decision has also been accepted and followed 
in our Court in Krishnajiv. Ramchandra (4). 


in determining whether specific perform- 
must not be 
the Oourt of 
performance is 
Qourt has no 


(2, 1852) 10 Here 1: 68 E R 813; 90 R R 243. 

(3) (1881) 18 Oh, D 381; 45 L T 229. 

(4) 33 Bom. L R 1377; 135 Ind, Cas, 417; A I R1932 
Bom. 51; Ind. Rul, (1932) Bom. 85. 

*Pages of (1852) 10 Hare.— |Ed.] 
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la dealing with the decision of title by 
adverse posseesion in Hailsham’s Laws of 
England, Edn. 2, Vol. 20, Art. 1011, it is 
stated as follows : f f h | 

“Although possession of land is prima facie evi- 
dence ofseisin in fee, it does not follow that a 
person who hag gained a title to land from the 
fact of certain persons interested in it being bar- 
red of their rights has got the fee simple vested in 
himself; for although he may have gained an in- 
defeasible title ag against those who had an estate 
in possession, there may be persons entitled in 


yeversion or remainder whose rights are quite un- 
affected by the statute.” a Ho 
Having regard to these principles, it is 
necessary to determine in this case the 
following two questicns ; (1) Whether 
Babu was alive, when Ramchandra ‘senior) 
died ; if so, who were his heirs, +2) 
Babu was not then alive, who were Tara- 
bai’s heirs. The burden of proving, 
beyond reasonable doubt, that the rights 
of all persons entitled as heirs or in 
reversion were time-barred, in either con- 
tingency, is clearly cn the defendant. With 
regard to the first question the evidence 
led on behalf of the defendant is itself 
conflicting. Nagnath Rajaram, who was 
closely related to Lingubai and Ram- 
chandra, was called to give oral evidence. 
Till Lingubai died in 1903 he used to live 
with her and Tarabai as a member of their 
family. In his evidence he clearly stated 
as follows. “Babu was alive when Ram- 
chandra (senior) died. Babu died a few 
mouths after Ramchandra (senior) died. 
He was about a year old.” The defen- 
dant also produced the petition of Lingubai 
for letters of administration to the estate 
of Ramchandra (senior) in which it was 
stated that Ramchandra died leaving his 
mother Lingubai and a daughter Tarabai 
about ten years old. Barring these two 
statements there is no other evidence on 
the point. Naganath did not mention the 
name of Babu as a brother of Tarabai in 
his. affidavit, Ex. B. The point is very 
material because if Babu survived Ram- 
chandra, he would be the heir and the 
Court will have to be satisfied that the 
claims of the heirs of Babu are now time- 
barred. On Babu's death, Lingubai, as 
the grandmother of Babu, will be the heir 
according to the Bombay School of Hindu 
Law. in preference to Tarabai. Lingubai 
would take only a Hindu widow's estate 
and on her death the next reversioner will 
have to be traced. If that reversioner 
happened to bə a person taking only a 
widow's estate, itis not probable that such 
a person may still be alive and the actual 
daim of the reversioner who may be 
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entitled to succeed as a full owner has not 
even come into existence, much less be- 
come time-barred. The pedigree of the 
family of Ramchandra and Babu has not 
been proved and the evidence of Raghu- 
nath Manaji, a member of that family, 
leaves the mattzr in an ex'remel; unsatis- 
factory condition. Raghunith produced 
Ex. C as a pedigree lying in his house. He 
did not know in whose haudwritiag it 
was written and could not depose to 
the correctness or completeness . thereof. 
That pedigree disclosed that there were 
uumerous females mentioned therein and 
Januji had three sons, viz., Khandy, Rajuji 
and Ramaji and not merely Khandu and 
Rajuji as mentioned in Ex. 3. The heirs 
of Babu, therefore, will have to be traced 
from this whole family and not’ merely 
from the persons mentioned in Ex. 3. The 
defendant has led no evidence to show 


“who would be the next heir of Babu on 


Lingubai’s death. Indeed it appears that 
no steps have been taken to ascertain it. 
If therefore Babu was the heir of Ram- 
chandra (senior), the defendant has failed 
to show that the claim of Babu’s heir is 
time-barred. In this connection it is 
material to note that under Art. 141, Limi- 
tation Act, the period of limitation against 
the reversioner only begins to run after the 
death of the person holding the interven- 
ing widow's estate. The defendant thus 
failed to lead satisfactory evidence on the 
point whether Babu survived Ramchandra 
(senior) or not, and if he did, who were 
Babu's heirs after Lingubai’s death. On 
that ground alone the defendant's con- 
tention must fail, No Oourt can ask a 
purchaser to pay two lacs of rupees for a 
property in respect of which the title is so 
clouded and doubtful on the footing that a 
markeable title had been made out. 

The defendant urged tha; the statement 
of Nagoath was mistaken and Lingubai's 
statement in her petition made soon after 
Ramchandra's death should be accepted 
as correct. In my opinion it is not open 
to the defendant to urge this contention, 
because it was not even suggested to Nag- 
nath that his statement might be a mis- 
take. Even if this suggestion, Having 
regard to the statements in Lingnbai’s 
petition, is accepted, [ do not think the 
defendant's case is materially improved. 
If Babu died before Ramchandra (senior), 
Tarabai, as the daughter, would be the 
heir. Lingubai's action in having the pro- 
perty transferred to her name, when she 
was the guardian and had obtained letters: 
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of administration for the benefit of Tara- 


bai, cannot establish that she beld the 
property adversely to Tarabai. The ad- 
verse claim could start only from the 


death of Tarabai, which occurred in 1598, 
The question tren would be, who were 
the heirs of Tarabai? Before the suit 
was filed, no steps whatever appear to 
have been taken by the defendant to 
invesligate that line. Tne evidence on 
record now shows that Laxman was her 
husban&® Ramchandra (minor) having 
died before Tarubai, the heirs of Tarabai, 
on the footing that the marriage was in 
the approved form will have to be traced 
in Laxman’s family. Nagnath stated that 
Laxman’s mother Sitabai was alive when 
Tarabai died and she was Laxman’s 
nearest relation. In cross examination he 
stated that the cnly reason for his stating 
that Gitabai was his nearest relation was 
because she had come to Bombay at the 
time of Laxman's wedding with Tarabai. 
He had not stated any reasons for believing 
that Sitabai was alive when Laxman died. 
He stated that he always knew her name 
as Sitabai although in a letter written by 
the defendant's attorneys, on the informa- 
tion supplied by this witness, it was 
expressly stated that Laxman’s mother's 
name was not known. Her name was 
also not mentioned by this witness in his 
affidavit (Ex. B). He admits thet he did 
not know if Laxman’s father was alive at 
the time of Laxman's marriage or later, or 
any other member of his family was there. 
He stated at first that he did not know if 
Laxman had married any woman other 
than Tarabai. Later on he stated that 
Laxman did not marry any other woman 
and left no child. It is clear from this 
evidence that he had no source of know- 
ledge in respect of his statements about 
Laxman’s heirs at the time of Tarabai's 
death. In substance his evidence was 
that he was not aware of any other rela- 
tion. He does not suggest that he had 
made any inquiries and his evidence is far 
from establishing as a fact that no such 
relations existed. If Laxman had married 
another woman, who was at his native 
place, that widow would be Tarabai'’s 
heir according to the Bombay School of 
Hindu Law. lf Sitabai was not alive when 
Laxman died, the nearest heir of Laxman 
will have to be traced to determine whe- 
ther the claim of that party was barred or 
not. The defendant's case here is left 
supremely vague and there is no evidence 
at all on record on this point. On that 
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aspect of the case also, ib is not shown that 
the title is marketable. 

The def:ndant further urged that if 
Sitabai was alive at the time of Tarabai's 
death, having regard to the Full Bench 
decision in Maganlal v. Bat Jadav (5) 
Sitabai would get an absolute estate as the 
beir of Tarabai and the title was markete 
able. Apart from the question whether this 
decision, which is in respect of succession 
to a maiden’s property, was applicable to 
the case of a married woman, it has to be 
remembered that this is a decision on the 
Bombay School of Inheritance and Succes- 
sion. The other Schools of Hindu Law 
have not given a Hindu woman succeeding 
to a woman's estate that absolute right, 
even if they were governed by Mitak- 
shara Law generally. In the present case 
Laxman came from Berar aud would be 
governed by the law prevailing there. On 
‘arabai’s marriage with Laxmam, it re- 
mains to be considered whether in decid- 
ing Tarabai's heirs the governing law is 
the Bombay School or the law in Berar— 
the place to which Laxman belonged. 
Although the heirs of Tara>ai are to be 
traced in Laxman’s family, in law they 
are Tarabais heirs. This point is not 
covered by any judicial decision and may 
give rise to a conflict of opinion. The 
learned Counsel for the defendant has fail- 
ed to point out any authority which would 
govern this situation. According to the dicta 
in Pyrke v. Waddingham (2) mentioned 
above, the point must therefore be treated 
as unsettled. In that aspect of the case 
also, the defendant's contention must fail. 
In considering whether specific perfor- 
mance should be ordered, the following 
observations in Nottingham Patent Brick 
and Tile Company v. Butler (6) are useful to 
be remembered (page 787*) 

“Under such circumstances, where the rectitude 
of the title depends upon facts which... are cer- 


tainly capable of being disputed, a Court of Equity 
will not, as I understand, enforce the contract.” 


This is all the more so when questions 
of fact depend entirely on matters within 
the knowledge of third parties and the 
only proof is their oral statements which 
bind no one except themselves. In my 
opinion, therefore, the defandant’s conten- 
tion fails. The defendant to pay the costs 
of the suit on along cause scale. 

D. Order accordingly. 


(5) 24 B 192; 1 Bom. LR 574. 

(6) (1866) 16 Q BD 778; 55 LJ QB 280; 5 LT 
444; 34 W R 405. 

*Page of (18826) 16 Q B D—[Ea.] 
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NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No. 107 of 1956 
August 26, 1937 
POLLOCK, J. 
Musammat BHAGIRATHIBAI— 
DECREE-HOLDER—ÅPPELLANT 
versus 
RUPRAO AND GTHERS—JUDGMENT- 
DgBtors—RESsPON DENTS 
Civil Procedure Code (Act V of 1903), 8. 47—Hae- 
cution — Alleged compromise and satisfaction of 
decree entered — Decree-holder alleging fraud— 
Matter, if within s. 47—Ezecution sent to Collector— 
Collector, if Court—Collector sending matter under 
s. 47 to Civil Court for decision—Civtl Court, if can 
its 
WA in execution, the decree-holder alleges, that 
the alleged compromise and satisfaction of decree 
entered by the judgment-debtur was due to fraud of 
the judgment-debtor played on the agent of the 
decree-holder and applies to set aside the compromise 
and restore the case to the file, what the decree- 
holder is claiming is that the decree has not been 
fully satisfied; the matter is one relating to the 
satisfaction of the decree within the words of s. 47. 
Prosunno Coomar Sanyal v. Kast Das Sanyal 1) 
and Adhar Singh v. Sheo Prasad (2),relied on, | 
A Collector is not a Court; he is an official 
who carries out certain duties imposed upon him in 
the execution of decrees, After he has carried out 
those duties he returnsthe case to the Oivil Court, 
and if the Collector is not functus oficio the Oivil 
Court to whom the case is returned, cannot be said 
to be functus officio. It may be that the Collector 
should determine application under s. 47, himself, 
but under the note to r. 13 of therules under s. 70 (1) 
of the Civil Procedure Oode contained in Revenue 
Book Circular, Vol. IT, s. III, Serial No. 8, there is 
nothing to prevent the Collector from referring any 
point on which he has doubt to the Civil Court for 
decision. Where the matter is thus referred to the 
Oivil Court, the Civil Court has power to decide 
whether the decree has been satisfied. 


O. Mis. A. from the order of the Court of 
the Additional District Judge, Amraoti, 
dated November 29, 1935. 

Mr. V. K. Rajwade, for the Appellant. 

Mr. E. M. Joshi, for the Respondent 
Mordorin a suit for partition of joint 
family property the Court awarded the 
present appellant Musammat Bhagirathi Bai 
an allowance of Rs. 150 per annum to 
be paid by Ruprao and Rs. 150 to be paid 
by Sadasheo and his son Pundlik, and 
these payments were made a charge on 
the family estate. The allowance seems to 
have been paid up to January 192’, and 
on April 14, 1931, Musammat Bhagirathi 
Bai applied for execution of the decree 
claiming Rs. 600 from Ruprao and Rs. 600 
from Pundlik and Dayaram, the sons of 
Sadasheo. She asked that four fields should 
be sold subject to her charge, and a O 
form was eventually sent to the Collector. 
Before any sale took place, Ruprao and 
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Bhagwantrao, who had been given'a power 
of attcrney to represent Bhagirathi Bu in 
the execution of the decree, filed an 
application before the Collector stating 
that the decree had been adjusted as the 
decree-holder had agreed to accept 8$ 
acres of land in full settlement of the 
decree and they asked that the decree be 
struck off as fully sa‘isfied. Shortly after- 
wards Musammat Bhagirathi Bai applied 
to the Collector, stating that her agent 
had been some hew or other cheated by 
Ruprao and that he had no power to com- 
Promise the decree and asking that the 
compromise should be declared a nullity 
and the case restored to the file. The 
Collector decided that this application 
raised points of law and fact which could 
be better decided by the Oivil Court, 
particularly as the O form had been re- 
turned to the Civil Court. The decree- 
holder then applied to the Civil Court which 
held that the matter was not one falling 
under s. 47 of the Civil Procedure Code, 
and that her remedy, if any, was by way 
of a separate suit to set aside the adjust- 
ment. 

What the decree-holder is claiming is’ 
that the decree has not been fully satisfied, 
and this appears to me to be a matter 
relating to the satisfaction of the decree 
within the words of s. 47. In Prosunno 
Coomar Sanyal v. Kasi Das Sanyal (1), 
their Lordships of the Privy Council stated 
that they were glad to find that the Courts in 
India had not placed any narrow construc- 
tion on the language ofs. 244, which is 
now s. 47. In asomewhat similar case in 
Adhar Singh v. Sheo Prasad (2), it was 
held that a separate suit did not lie as 
the matter was one relating to the satisfac- 
tion of the decree. In that case certain 
property had been sold in execution and, 
while an objection by the judgment debtor 
was pending, the judgment-debtor’s son 
entered into a compromise whereby it was 
agreed that the decree-holders, who had 
purchased the property, should accept is 
in full satisfaction of the decree although 
the price realised was less; the judgment- 
debtor subsequently filed a separate suit 
against the decree-holders for a decldration 
that the compromise was collusive and 
invalid and it was held, as I have said, 
that it was a matter relating to the 
satisfaction of the decree and that n 
separate suit lay. : 

It has been argued that the Civil Oourt 


(1) 191A 168; 19 O 683; 6 Sar. 209 (P 0). 
(2) 24 A 209; A W N 1902, IR. 
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had no judisdiction to entertain this ap- 
plication and that if anybody had juris 
diction to entertain it, it was the Collector. 
It has been conceded that the Collector 
is not a Court and that he is an 
official who carried out certain duties im- 
posed upon him in the execution of decrees. 
After he has carried out those duties he 
returns the case to the Civil Court, and 
if the Collector is not functus officio I 
cannot see how the Civil Court, to whom 
the case has to be returned, can be said 
to be functus officio. It may be that the 
Collector should have determined this 
application himself, but the note tor. 13 
of the rules under 70 (1) of the Civil Pro- 
cedure Code contained in Revenue Book 
Circular, Vol. II, s. III, Serial No. 8, states 
that there is nothing to prevent the Ool- 
lector from referring any point on which 
he has doubt to the Oivil Court for 
decision. He referred this point to the 
Oivil Court for decision, and no appeal 
against that order was preferred. 

In my opinion, therefore, the Civil Court 
had power to decide whether the decree 
had been satisfied, and this was a matter 
falling within s. 47 of the Civil Procedure 
Code. Even if it were held not to fall 
within s. 47it was open to the Civil Court 
under sub-s. (2) to treat the application 
as a suit, and [ see no reason why it should 
not have been treated as a suit. 

The appeal is, therefore, allowed with 
costs, and the application is returned to 
the lower Oourt for disposal. No Counsel's 
fee as no certificate has been filed. 


D. h Appeal allowed. 


PESHAWAR JUDICIAL COMMIS 
SIONER’S COURT 
Civi) Revision No. 33 of 1937 
May 18, 1937 
Aumonp, J. O. 
CHANDAR BHAN—-JULGMENT- 
DEBTOR — PETITIONER 


VETSUS 
KHUDA BAKHSH AND ANOTHER— 
DECREE-HOLDER— OPPOSITE 
PARTIES 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 18, 19, s. 151—Case not coming strictly under 
0. XXI, rr. 18 or 19—Set-off, if can be allowed. 

The essence of Civil Procedure Ode, is to be 
exhaustive on the matters in respect of which it 
declares the law. The provisions of the Code re- 
garding a set-off are contained in rr. 18 and 19, 
O, XXI, 0O. P.O. These rules have been specifically 
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restricted in their application and unless a cage 
can bə brought strictly within the terms of 
these provisions, no set-off can be allowed. Where 
2 case does not come under these rules the provisions 
of s. 151 also cannot be applied Shankar Das v. 
Amrit Lal (6) and Gokul Munder v. Pudmanand 
Singh (7), relied on. 

[Case-law discussed.] 

O. R. from an order of the District 
Judge, D. I. Khan, dated December 5, 1936. 

Mr. Sher Khan, for the Petitioner. 

Mr. Ch: Jai Krishan, for the Opposite 
Parties. 


Order.—Jethanaud as the representative- 
in-interest of his father Chandar Bhan 
held a decree against Khuda Bakhshand 
Abdulla for something over Rs. 1,100. He 
sought execution of that decree by a tempor- 
ary alienation of the judgment-deb‘ors’ 
property. The application was eventually 
dismissed in this Court and costs amount- 
ing to Rs. 73 were awarded tothe judg- 
ment-debtors against the decree holder. 
Khuda Bakhsh and Abdulla then sold 
their decree as regards costs to one Jhanda 
Ram. Jhanda Ram made an application 
for recovery of these costs by execution 
and at the same time an application for 
execution of his decree was made by Jetha- 
nand. He sought execution by attachment 
of the decree for Rs. 73 cosis which he 
alleged should be allowed as a set-off in 
his decree. Both the applications were 
disposed of in one order by the learned 
executing Judge who held that although 
the case for set-off did not come precisely 
within the provisions of O. XXI, rr. 18 
and 19, Civil Procedure Oode, the Court 
had an inherent jurisdiction to allow a 
set-off in other circumstances. In this 
connection he relied on Jangli Das v. 
Lal Behari (1) and Krishna Chandra 
v. Pabna Dhanabhadar Co., Ltd. (2). He 
also referrd to an Allahabad ruling, 
namely, Bisheshwar Nath v. Narmadesh- 
war Prasad (3) which is to the contrary 
effect from the two rulings on which 
he relied. He, therefore, allowed the decree- 
holder Jethanand to set-off the amount due 
from him in hisown decree. Jhanda Ram 
appealed to the District Judge who refer- 
red to the provisions of s. 49, Civil Pro- 
cedure Oode, and found that the con- 
ditions laid down in that section did 
not apply in the present case and he 


d) AIR 1934 All. 1056; 152 Ind. Oas. 96;7 R A 
254; 1934 A LR 940. 
(2) A IR 1985 Cal. 225; 155 Ind. Oas, 991; 62 O- 298; 
3930 W N 106; 60 O L J 281; 7 RO 652. f 
(3) A I R 1930 All. 726;1271nd Oas, 525; Ind. Rul, 
(1930) AIL 925. 
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therefore, reversed the finding of the 
executing Judge and set aside the order 
allowing the set-off. Against that appellate 
order Jethanand has preferred this appli- 
cation for revision. | 
Learned Counsel who has appeared on his 
behalf has urged three points. In the first 
place he contends that no appeal lay to the 
Court of the District Judge: in the second 
place he contends that the order of the 
executing Judge had become res judicata 
and in the third place he contends that 
the order of the learned Appellate Judge 
_ ia wrong on the merits. As regards his 
first point he argues that the order passed 
by the executing J udge was an order under 
s. 131, Civil Procedure Code, against which 
no appeal lies. It is quite clear that his 
contention on this point is erroneous. The 
order of the executing Judge was clearly 
passed under s. 47, Civil Procedure Code 
and against that order an appeal lay as 
if it were a decree. As regards his 
second contention he points out that Jhanda 
Ram appealed only against. the order 
passed on one of the two execution applica- 
tions which were pending before the execu- 
tion Judge and that as the same order was 
passed on both the applications, the order 
against which he did not appeal now 
operates as res judicata. He has failed 
to observe, however, that in the execution 
application brought by Jethanand, Jhanda 
Ram was never made a party. The ap- 
plication was brought against Khuda Bakhsh 
and Abdulla only. Jhanda Ram could, there- 
fore, not he bound by that order nor 
could he appeal against ite | | 
“Ag regards the third point ib does 
not appear to me that the. finding of 
the learned Appellate Judge can be main- 
tained on the grounds on which it has been 
made. It appears to me that tha provi- 
sions of s. 49, Civil Procedure Gode, do 
apply to the facts of the present case 
The order granting the judgment-debtors 
‘costs amounted to a decree within the 
meaning of s. 47 of the Code. Under 
the definitions given in 8. 2 Ps n Code, 
iudgment-debtors were for the pur- 
ka of that order decree-holders and the 
original decree-holder was a judgment- 
debtor. The question, however, remains 
as to whether a Court can allow a set- 
off in circumstances which do not come 
within the provisions of O. XXI, rr. 18 
and 19. It is not suggested that rT. 18 
has any application and it is quite clear 
that r. 19 does not apply to the facts of 
the present case, as the two parties were 
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not entitled to recover sums of money under 
the same decree but under different decrees. 
Of the judgments relied upon by the 
learned execution Judge Jangali Dus v. 
Lal Behari (1), cannct be regarded as 
an authority for the proposition stated by 
him, for the remarks made in that judg- 
ment were in the nature of obiter. A 
garnishee in that case had objected to his 
liability to pay the sum of Rs. 650 and 
claimed that if he were compelled to pay 
that sum, he should be allowed a set-off 
for costs. It was actually found, how- 


ever, that he was not liable to pay the 


sum of Rs. 650. É 

The second authority relied upon by 
the learned executing Judge, namely 
Krishna Chandra v. Pabna Dhanabhandar 
Co., Ltd. (2), supports the view which he 
has taken, and it has been followed by 


-alater ruling of the same High Court reporte 


ed in Bank of Dacca, Lid. v. Gour Gopal 
Saha (4). A reference in that case was 
made to a judgment of their Lordships 
of Privy Council reported as Prosenno 
Kumar Sanyal v. Kali Das Sanyal (5), 
but the latter case has little bearing on 
the question. It merely laid down that 
Courts should not restrict their powers 
under s. 47, Oivil Procedure Code, within 
unreasonable limits. Of the cases relied 
upon by the learned Counsel for the res- 
pondents, Bisheshwar Nath v. Narmadesh+ 
war Prasad (3), is a case similar in al 
respects to the present case, and the 
learned Judge who decided it refused to 
allow a set-off in a case which did not 
come within the provisions of O. XXI, 
Tr. 18 and 19 Shankar Das v. Amrit Lal 
(6), is similar in some respects, although 
the question then in issue was the appli- 
cation of O. XXI, r. 18. Tne learned. 
Judge who decided that case held, that 
where the case did not come within the 
provisions of that rule, s. 151, Civil Pro- 
cedure Code, could not be applied, and 
he referred therein to a dictum of their 

Lordships of the Privy Council in Gokul 
Mandar v. Pudmanund Singh (7), in which 
they observed that the essence of a Code is 
to be exhaustive on the matters in respect 
of which it declares the law. Now the 
provisions of the Uode regarding a set-off 
are contained in rr. 18 and 19, O. KAL, 


(4) AIR 1936 Oal 403; 168 Ini. Oas, 853; (1987) 
1 Cal. 57; 65 0 L J74; 9R O 602. é 

(5) 19 G 683; 19 I A168; 6 Sar. 209 (PO), 

(6) A I R 1932 Lah. 537; 133 Ind. Gas, 225; 33 P L 


"R671; Ind. Rul, (1932) Lah. 467. 


(7) 29 O 707;291 A 96;6 O WN 825(P 0). 
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It is clear that those rules have been speci- 
fically restricted in their application, and 
im my opinion, unless a case can be breught 
strictly within the terms of those provisions, 
no set-off can be allowed. For these 
reasons I affirm the order of the lower 
Appellate Court but on different grounds 
and dismiss this application with costs. 
Pleader’s fee Rs. 16 
8. 


Application dismissed. 





PATNA HIGH COURT 
Civil Revision Petition No. 496 of 
; 1937 
November 26, 1937 
AGARWALA, J. 
RAM LAL JHA AND ANOTHER — 
PETITIONERS 


versus 
THAKUR DAS AND ANOTHER-—OPPOSITE 


Party 

Bihar Tenancy Act (VIII of 1934), s.171—Rent 
decree against recorded tenant—Mortgagee of part of 
holding depositing decretal amount and going into 
possession—Judgment-debtor, how can re-gain posses- 
sion~—Application by judgment-debtor under s. 171, 
jurisdiction to entertain—Interpretation of Statutes 
Intention of Legislature, how gathered. 

Where a landlord obtains a rent decree against a 
recorded tenant and a mortgagee of a part of a 
holding deposits the decretal amount and gets the 
possession in accordance with the provisions of 
8.171, Bihar Tenancy Act, the judgment-debtor 
seeking to get back the possession of the holding 
will be able to do so only on re-payment of the 
entire amount deposited by the mortgagee and not 
on payment ofthe lesser amount. 

Quaere—Whether the Oourt has jurisdiction to 
entertain an application by ajudgment-debtor who has 
been dispossessed under s. 171, Bihar Tenancy Act, 
to be put back into possession. 

The intention of the Legislature ie whatcan be 
gathered from the language of the statute. 


O. R. P. against an order of the Muansif, 
eee Court, Monghyr, dated May 22, 
1937. 

Mr. B. N. Rai, forthe Petitioners. 

Mr. Rajkishore Prasad, for the Opposite 
Party. i 

Order.—The petitioner, as the holder of 
a mortgage cf a part of a holding, deposited 
the amount which had been decreed against 
the recorded tenant in a suit for rent at 
the instance of tha landlord. Possession 
was delivered to him in accordance with 
the provisions of s. 171, Bihar Tenancy 
Act. After possession had “been delivered 
to him, the judgment debt-r filed a petition 
Offering to deposit the amount which had 
been paid by the present petitioner less 
the amount which the judgment-debtor 
claimed that the petitioner should have 
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paid as his share of the rent and less the 
price of crops which the judgment-debtor 
alleged the petitioner had reaped while in 
possession. The Court below, on this 
application, directed the judgment-debtor 
to be put back into possession on payment 
of the decretal amount less the amount 
claimed as the present petitioner's share 
of the rent and less the price of the crops 
which the Court assessed at Rs. 3 per 
bigha. It may be observed that the Court 
arrived at this figure without any evidence 
whatsoever. Indeed, it was expressly 
stated in the judgment that there was no 
evidence on the record to show what the- 
actual produce of the land was. In these 
circumstances it was wholly wrong for the 
Court to fix arbitarily the rate of Rs.3 
per bigha as the price of the crop. That, 
however, is not a matter of very great im- 
portance in this case which raises more 
important issues. 

It is obj cted by the petitioner that 
after possession had been delivered to the 
petitioner, the Court was functus officio 
and had no jurisdiction to entertain an 
application by the judgment debtor to be 
put back into possession. It is contended’ 
that s. 171 creates a statutory mortgage 
in favour of the encumbrancer who makes 
a deposit under that section, and that the 
only way in which the mortgagee can be 
compelled to give up possession is in execu- 
tion of a decree obtained against him ina 
regular suit on the mortgage. With the 
assistance of the learned Advocates of both 
sides, I have examined the cases on this 
question and tind that there is no reported 
instance of a judgment-debtor who has 
been dispossessed under s. 171 having 
been put back into possession on an appli- 
cation made to the Gourt. Whether the 
Court has jurisdiction to entertain such an 
application is one about which therefore 
considerable doubt must be entertained. 
But the petitioner must, in my opinion, 
succeed on another ground. 

Section 171 provides that when a person 
having an interest voidable on the sale of 
a holding has deposited, the amount re- 
quired to prevent the sale, the amount so 
paid by him shall be deemed to be a debt 
bearing interest at 12 per cent. per annum 
and that he snall be entitled to retain 
possession of the holding until the debt 
with the interest due thereon has been 
discharged. Now, it is clear in this case, 
that what the judgment-debtor deposited 
was not the amount paid by the mortgagee 
to prevent the sale but a lesser sum arrived 
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at after deducting from the amount de- 
posited by the mortgagee the amount which 
the judgment debtor claimed to be due 
from the mortgagee himself and the price 
of the crops assessed by the Court below. 
It was contended by the learned Advocate 
for the opposite party that this was a suffice 
cient compliance with the section. Tomy 
mind, the language of the section is too 
clear to admit of the construction sought 
to be put upon it by the learned Advocate 
for the opposite party. The section quite 
explicity states that it is the amount 
deposited to prevent tke sale which shall 
“be deemed to be a debt from the decree- 
holder to the person making the deposit 
and that it is only on payment of this 
debt that the judgment-debtor shall be 
entitled to regain possession. As this 
amount has not been deposited in the pre- 
sent case, I set aside the order of the 
Ocurt below and direct that the petitioner 
be put back into possession of the 
holding. 

It may be that this result is not what 
was in the contemplation of the Legisla- 
ture in enacting s. 171 of the Tenancy Act, 
“but I must take the intention of the Legis- 
lature to be what can be gathered from 
the language of the statute and I am un- 
able to place on that language any other 
construction than is indicated above. The 
pstitioner, therefore, succeeds and is 
entitled to his costs. Hearing fee one gold 
MORUT. 


D. _ Petition allowed. 


Seemed 


MADRAS HIGH COURT 
Civil “Appeal No. 8 of 1935 
March 5, 1937 

Horwi uy, J. : 
G. MOHIDEEN SAHIB—APPELLANT 


VETSUS 

KOTTA LAKSHMAYY A—RESPONDENT 

Hindu Law—Debts—Father—Suit against father— 
Father dying during pendency leaving divided son—~ 
Such son made party as legal representative and not in 
individual capacity—Decree— Property coming to son 
in partition before suit, if can be proceeded against 
an execution, 

If the son is divided from his father, the father has 
no power of disposal over the son's property and the 
creditor of the father who cannot have greater powers 
than the father is unable to bring the property of the 
son to sale in execution of the'decree against the 
father. In acase where the partition bas taken 
place before the suit is filed, the case of the son 
is much stronger than ifthe partition is after suit: 
for the father’s property is distinct from that of 
the son, andthe property of the son can be no more 


made liable for the debt of his father without a ` 
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finding from a Court ina regular suit that itis so 
liable than can the property of a complete stranger 
be made liable for another person's debt, unless a 
Court after due enquiry ina regular suit has dec- 
lared it to be so. | 

Where during the pendency of the suit against 
the Hindu father, he dies leaving behind him hig 
divided son who is then made a party aa a 
legal representative of his deceased father and not 
in his individual capacity anda decree is passed 
against the assets of the father in his hands 
the execution cannot be taken out against the 
property which had come to the son in the par- 
tition before the suit. Krishnaswemi Konan v. 
Ramaswami Iyer (1), Subramania Iyer y. Sabapathy 
Iyer (2), Adivi Bapuraju v. Tummalapalli Sreerumulu 
(3) and Kuppan Chettiarv. Masa Goundan (4), Sat 
Narain v. Sri Kishen Das (ë), and In re Balusamz Iyer 
(6) relied on, Venkatanarayana Rao v. Gottumukkulu 
(8), distinguished. i 

O. A. against the appellate order of the 
er Court, Anantapur, dated August 10, 

4. 

Messrs. K. Srinivasa Rao and K. 5, 
Jayarama Iyer, for the Appellant. 

Mr. A.Gopalacharlu, for the Respondent. 

Judgment.—The appellant brought a 
suit on an agreement against the father 
of the respondent. During the course of 
the trial, the father died and the :espon- 
dent was brought on record as his- legal 
representative. Thereupon an additional 
issue was framed “whether defendant No. 2 
or his share of the family properties is 
not liable for the suit debt”, It is difficult 
to see why this issue was framed at all, 
because defendant No. 2 was brought on 
record merély as the representative of the 
father and so the question whether his own 
property was liable for the debt or not 
was not in issue. However, this issue was 
framed; but the appellant made an endorse- 
ment on the written statement to the effect 
that he did not press this issue against 
the defendant and so the suit proceeded 
on the same footing as before defendant 
death, 1. e. the question 
became whether this agreement.was true. 
The result of the suit was that a decree 
was given against the assets of the deceas- 
ed ,defendant in the sun’s hands. The 
appellant in execution of this decree ob- 
tained against defendant No. 2 as the 
legal representative of his father, sought 
to attach property which was not the pro- 
perty of the father but which admittedly 
had fallen to the son’s share in the parti- 
tion between the father and the son prior 
to the suit. The question in this appeal 
is whether in execution the liability of 
defendant No. 2 to pay this debt can be 
gone into. The executing Court held that 
it could and the first Appellate Court that 
it could not. j 
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If a suit is brought against the father 
as the manager of his family, then the 
decree, although it purports to be against 
the father only, is in reality one against 
the family, and in execution the share of 
the son can be proceeded against, because 
the decree is virtually one against the 
son as wellas against the father. Even 
where it is not clear that the father is 
on record inthe suit as the manager of 
the family, yet nevertheless the sons can 
be made" liable in execution, because 
their father has the power of selling his 
son's property for debts which are not 
illegal and immoral and the creditor has 
the right of selling not merely the father’s 
property, but that property which the 
father has power to dispose of. If, howe 
ever, the son is divided from his father, 
the father has no power of disposal over 
the son's property and the creditor who 
cannot have greater powers than the father 
is unable to bring the property of the 
son to sale in execution of the decree 
against the father. In a case like the 
present, where the partition took place 
even before the suit was filed, the case 
of the son is much stronger than if the 
partition had been after suit; for, the 
father’s property is distinct from that of 
the son, andthe property of the son can 
be no more made liable for the debt of 
his father without a finding from a Court 
in a regular suit that it is so liable than 
can the property of a complete stranger 
be made liable for another person’s debt, 
unless a Court after due engitiry in a 
regular suit has declared it to be so. 

In a long course of decisions from 
Krishnaswami Konan v. Ramaswami Iyer 
(1) onwards, it has been held that where 
the father is divided from the sons and, 
therefore, has no power of disposal over 
their property, the creditor cannot proceed 
against the property of the sons in execu- 


tion. In Subramania Iyer v. Sabapathy ` 


Iyer (2) the liability of the sons for a 
pre-partition debt was decided, and altough 
the question of liability in execution did 
not arise, some of the observations made 
are relevant to this question. Jackson, J. 
at p.380* for example says : 

“I fully see the force of the assumption if the 
ereditor is trying to execute a decree obtained 
against the father alone against assets held by the 
son after partition, which the father has no pre- 


(1) 22 M 519;9M LJ 197. 

(2) 51 M 361; 110 Ind. Cas. 141; A IR1998 Mad. 
657; 54 ML J 726; (1928) M W N 316;427 L W 688: 
54M LJ 726 (F B). 


*Page of 51 M.--[Ed.] 
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sent power to bring to sale, then thé creditor dan 
be in no better position than the father. But I 
should hesitate to assume that the creditor's rights 
are equally circumscribed when he has made the 
son a party to the suit, and by virtue of the son's 
pious obligation has obtained a decree against 
assets in the son’s hands. His claim then is based 
upon the son's pious obligation, and in my opinion 
is not affected by the circumstance that the father 
has no longer the power to sell.” 


This statement of law has been repeated 
in many other cases, 4 e. Adivi Bapiraju vV. 
Tummalapalli Sreeramulu (3) and by 
Varadachariar and Burn, JJ. in Kuppan 
Chettiar v. Masa Goundan (4). Varada- 
chariar, J. has expressed the law on this 
point very clearly in the following passage : 

“In order that properties may be liakle to attach- 
ment in execution, it must be shown that they 
belonged to the debtor or that the judgment-debtor 
has disposing power over the properties or their 
profits which power he may exercise for his own 
benefit.” 

The proposition has now been settled 
beyond doubt by the observations of their 
Lordships of the Judicial Committee in 
Sat Narain v. Sri Kishen Das (5) that the 
father’s power of sale for his debts exists 
only solong as the joint family remains 
undivided. A reference to the decision of 
this Court in In re Baluswami Iyer (6) 
shows that a division in status will suffice 
to put an end to this power. It would, 
therefore, follow that after division in 
status, the father's creditor cannct, any 
more than the Official Assignee, claim 
that the propertyis saleable by the father 
and, therefore, attachable by himself. 
Bura, J. in his judgment in the same 
case points out that even if the partition 
is entered into to defeat creditors, never- 
theless if by a genuine partition division 
of status takes place, the power of the 
father to sell the shares of the sons is 
brought to an end. 

In the present case the son was not a 
party to the suitoriginally but was added 
as legal representative of his father after 
his father’s death. This, on the face of it, 
would appear not to make the son in his 
individual capacity any more a party to 


(83) A I R1931 Mad. 682; 152Ind. Cas, 459;40 L 
W 588: (1934) M W N 1097;7 R M 231. 

(4) (1937) M W N 113; 169 Ind. Oas. 400; 45L W 
212: (1937) 1M L J 249; A IR 1937 Mad. 424; 10 R 
M 25; I L R (1937) Mad. 1004. 

(5) (1936) M W N 1204; 164 Ind. Oas. 6; AI R 1936 
P G 977;631 A 324: 17 Lah. 644; 1936 OLR 474; 
9 RPO 62; (1936) O W N 68i; 2 B R 757; 44 L W 
417; 40 C W N 1382; 17 PLT 717; 640 LJ 80: 38 
Bom. LR 1129; 1936 A LR 795; 3B P L R976; 71 
M LJ 812; 1937) AL J 414 (P O). 

(6) 51 M 417; 112 Ind. Cas. 541; A I R 1928 Mad. 
735; 55 M L J175; (1928) M W N 294; 28 L W 109 
(FB. 
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the suit than if his father had continued 
alive. The son continued in the suit 
merely as a representative of his father's 
estate. He was not made a party as a 
holder of land that was also liable for the 
suit debt, The learned Advocate for the 
appellant relies on Doreswami Nadan v. 
Nagaswami Naicken (7) which was a case 
somewhat like this, except that in that 
case thesons were made parties to the 
suit and afterwards exonerated. However, 
it could at least be argued in that case 
that the sons continued parties to the suit 
even though exonerated, and that un en- 
quiry could, therefore, be held in execution 
under s. 47, Civil Procedure Code. Coutis- 
Trotter, J., however, did not base bis opinion 
that the scns could be made liable in 
execution on this narrow ground. He 
seems to have been of opinion, although 
he does not expressly dissent from the 
opinion of Ananthakrishna Ayyar, J. in 
Subramania Iyer v, Sabapathy Iyer (2) to 
the contrary, that the son is always liable 
for his father's debts even though divided 
from him, unless he can establish that the 
debts are illegal or immoral. 

Reliance is placed by the appellant on 
the words of s. 53, Civil Procedure Code : 

“For the purposes of s. 50 and 8. 92, property 
in the hands of a son or other descendant which is 
liable under the Hindu Law for the payment of 
the debt of a deceased ancestor, in respect of which 
a decree has been passed, shall be deemed to be 
property of the deceased which has come to the 


hands of the son or other descendant as his legal 
representative.” 


This secticn must have been introduced 
to prevent undivided sons after their 
father’s death from contending that the 
Property in their hands was not their 
father’s because it had passed to them by 
survivorship. 

Since dictating the above, I have had 
the advantage of perusing the judgments 
of the learned Judges in A. A, Ò. No, 433 
of 1936 VenkatanarayanaRao v. Gottumu 
Kkula (8). The question there was the 
liabiliiy of a son in execution for a decree 
passed against his father while they were 
still undivided. It was found that the 
suit was brought against the father as 
the repiesentative of his branch of the 
family. It fcllowed that the son must be 
considered as having been a party tothe 
decree and liable in execution ot the de- 
cree. Venkatasubba Rao and Venkatara- 

(7) AIR 1929 Mad, 8898; 121 Ind. Cus, 863; Ind. 
Rul. (1930) Mad. 271, 

(8) 171 Ind. Cas. 101; (1937) M W N427;46L W 


112; (1937) 2MLJ LAIR 1937 Mad, 61 10 R 


M262; I L R (1937) Mad. 880, 
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mana Rao, JJ. doubted the correctness 
of the decisions of Varadachariar, J. ih 
the cases quoted earlier, but distinguished 
them as being based on the pious obliga- 
tion theory, which it was unnecessary to 
apply in the case before them.. Cornish, 
J. went further and held that even as a 
son (as opposed to a junior co-parcener), 
the son would be liable. Obviously, this 
Full Bench case will not help the appellant; 
for it is clear here that the suit could 
not have been brought in a representa- 
tive character. 
The lower Court, therefore, rightly held 
that execution could not proceed against 
the property of the son which fell to his 
share in partition. The appeal is, there- 
fore, dismissed with costs. Leave granted. 
N.-D, Appeal dismissed, 
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COURTNEY- TERRELL, C. J., JAMES AND 
MANOHAR LALL, Jd. 
PRATAP NARAIN JHA AND OTHERS — 
tAPPELLANTS 


versus 
RAMASRAY PERSHAD OHAUDHURY 
AND OTHERS—RESPONDENTS. 

Landlord and tenant—Suit for arrears of produce 
rent—Landlord must prove what was the produce 
during years in suit—Record of appraisement, wher 
may be treated as evidence in itself of correctness of 
appraisement. 7 

ln a suit-for arrears of produce rent, as in any 
other rent- guit, the plaintiff's case must be proved 
or admitted before he can obtain a decree ; that is 
to say, in a suit for arrears of produce rent as in any 
other suit, the burden of proot initially lies upon 
the plaintiff. It is for the plaintiff-landlord to prove 
what was the produce during the years in suit, 
Mahomed Ibrahim v. Abad (2), approved Dictum in 
Hafiz Zeyauddin v. Jagdeo Singh (1), held obiter, and 
overruled. 

Before a record of appraisement can be treated 
as in itself evidence on which liability 
may be imputed, it should be proved thatthe ap- 
praisement was made with Proper formality, that 
the raiyat was not merely present but actually was 
a party tothe proceedings and that he signified his 
assent to the appraisement by signing the record ; 
or that appraisement was made by a salisto whose 
appointment in that capacity the raiyat cofsented, 
or that points of difference were dete1mined by some 
customary mode of arbitration. Otherwise to entitle 
the landlord toa decree for the amount described in 
the papers, it must be proved not merely that the 
appraisement was made but that the appraisement 
was correct ; thatis to say, the peison who made the 
applaisement must prove not merely that he wrote 
down on a piece of paper a certain number of maunds 
and seers, but that this was the correct estimate of 
the outturn, - 
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0. A. from the appellate decree of the 
Additional District Judge, Darbhanga, 
dated December 20, 1935. 

Mr. B. N. Rai, for the Appellants. 

Messrs. L. K. Jha and R Chaudhuri, for 
the Respondents 


Judgment.—The suit out of which this 
appeal arises was instituted for recovery 
of arrears of produce rent for the years 1337 
to 1840 Faslis. The Munsif finding the 
evidence regarding the appraisement which 
was adduced on behalf of the plaintiffs to 
be untrustworthy and insufficient, decreed 
the suit. in part on the admissions of the 
defendants. His decision was reversed on 
appeal by the Additional District Judge of 
Darbhanga who held on the authority of 
the decision in Hafiz Zeyauddin v. Jagdeo 
Singh (1) that in a suit for arrears of 
‘produce rent, the entire onus was upon the 
tenant-defendants to satisfy the Court as to 
what was the produce during the years in 
suit. He found that the tenants had failed 
to prove that appraisement had not been 
made as claimed by the plaintiffs; and 
that their own acc unt of the produce could 
not be accepted, partly because certain 
receipts which had been granted on behalf 
of a co-sharer of the plaintiffs for his share 
of the produce rent for the years 1337 
and 1339 had not been formally proved. He 
decreed the plaintiffs’ suit in full, and the 
defendants preferred a second appeal 

against his decision. The second appeal 
` originally came up for hearing before a 
Judge sitting singly, at whose instance it 
was referred to a larger Bench, in order 
that the question of the ccrrectness of the 
expression of opinion of the Division Bench 
in Hafiz Zeyauddin v. Jagdeo Singh (1) 
might be considered. 

In the first place it is to be observed 
that the remarks in the decision in Hafiz 
Zeyauddin's case (1), on which the headnote 
in the reportin the Patna Law Times is 
based, are at the most obiter dicta, because 
the decrea in that appeal was made by 
consent, based on the figures given in the 
landlord's road cess return, and the ques- 
tion of onus did not arise. In Mahomed 
Ibrahim v. Abad (2), where in the argu- 
ment the decision in Hafiz Zeyauddin's 
case (1) had been cited, it was observed 
that in a suit for arrears of produce rent, 
as in any other rent suit, the plaintiff's 
case must be proved or admitted before 

(PD 10 P L T 692; 117 Ind. Cas. 653; A I R 1929 Pat. 
384; 8 Pat. 418; Ind. Rul. (1929) Pat. 461. 


(2) 10 Pat. 166; 124 Ind. Oas. “48; ATR 1930 Pat. 
388;11 P L T 247; Ind. Rul. (1930) Pat, 464. 
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he can obtain a decree; that is to say, in 
a suit for arrears of produce rent as in 
any other suit, {he burden of proof initially 
lies upon the plaintiff. In our judgment 
the account of the matter given in Mahomed 
Ibrahim v. Abad (2) is the more correct 
of the two; and since we have to decide 
whether the obiter dictum in Hafiz Zeyaud- 
din v. Jagdeo Singh (1) should be accept- 
ed or not, we are of opinion that it should 
be regarded as incorrect, so far as it lays 
down that in a suit for arrears of produce 
rent the onus is on the defendant to satisfy 
the Court what was the produce during 
the years in suit. As we have observed, 
the report cannot properly be considered 
as authority for that proposition, but since 
it has been so considered, and so far as 
obiter dicta of this kind can be regarded as 
authority, it must, for the future, be treated 
as overruled. 

The learned Additional District Judge 
erred in law in treating the receipts of 
the plaintiffs’ cosharer which were pro- 
duced on behalf of the defendants as in- 
admissible in evidence, because they had 
not been formally proved. They were 
admitted into evidence without objection, 
and they were proved by the evidence of 
the defendants’ witness Chatra Singh. He 
described himself as karpardaz of the co- 
sharer landlord on whose behalf the 
receipts had been granted; and he stated 
that the receipts had been granted by the 
patwari after payment of the produce rent. 
He was not cross-examined on either of 
these points. The learned Munsif discuss- 
ing the papers which purported to be re- 
cords of an appraisement made on behalf 
of the plaintiffs, came to the conclusion 
that these were not papers prepared in the 
field, partly because he noticed that the 
ink was far too fresh for records which 
purported to be three or four years old. 
The learned Additional District Judge, 
when he came to hear the appeal seven- 
teen months later, was not satisfied that 
the ink looked fresh; but the learned 
Advocate for the appellants remarks with 
reason that ink which lcoked fresh in July 
1934 would necessarily not look fresh in 
Decembe: of the following year. This would 
be a question of fact and not in itself a 
ground for interference in second appeal. 

The learned Munsif did not allow the 
plaintiffs’ claim because he was not satis- 
tied that the papers produced before him 
were records of actual appraisements, 
which was without question a sufficient 
ground for declining to grant a decree in 
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accordance with the claim. The learned 
Additional District Judge, in dealing with 
the matter in appeal, misled by his view 
regarding the party on whom the burden 
of proof lay, discussed the question of whe- 
ther it had been proved that these papers 
had not been prepared in the field at the 
time of the so-called appraisement, criticiz- 
ing the learned Munsif's grounds for hold- 
ing that the defendants had demonstrated 
that the papers were not genuine. But the 
learned Advocate for the appellants points 
out that the learned additional District 
Judge did not at any time apply his mind 
t the question of whether it had been 
proved that the actual outturn had been 
that claimed by the plaintiff. He argues 
that in the absence of such proof, the 
plaintiffs’ claim could not be decreed ; and 
-he points out that though there is evidence 
regarding the writing of the appraisement 
paper, there is no evidence on the record 
to prove that the outturn was as described 
in those fapers. It, therefore, becomes 
necessary to consider in what circom- 
stances records of appraisement may pro- 
perly be treated as evidence in themselves 
of the correctness of the appraisement. 
The meaning of the term “appraisement” 
as itis used in the tenancy legislation of 
this Province, may be understood frrm the 
often-quoted description given in 1858 by 
the Commissioner of the Division in which 
Darbhanga District lay when Act X of 
1859 was under consideration. (Papers 
relating to the passing of Act X of 1859, 
pp. 104 and 105; Proceedings of the Lieute- 
nant Governor of Bengal during May 1859, 
page 86} : 

“When the crop is ripe, the patwari, the gumashta 
the amin, a jaribkas or measurer, a salis or arbitrator, 
a navisinda or writer, and the jeth raiyat of the vil- 
lage, with the raiyat himself, proceed to the field iu 
which the crop is growing, The salis firat makes 
an estimate of the produce. The amin then makes 
another. If the two estimates agree, the matter is 
considered settled. Ifthey differ, the raiyat cuts a 
cottah where the crop is thinnest, the zamindar's 
people cut another where it is heaviest The: pro- 
duce is threshed out, mixed together and weighed, 
and the produce of the whole field is estimated 
from this sample. A memorandum of the result, 
called a danabandi, is made out by the patwari and 
his writer and eigned by thoee present. The raiyat 
is then at liberaty to cut and store his grain, The 
patwart next prepares a paper called a bihree, 
shewing the amount of grain in the possession of 
the ratyat and the respective shares of the malik 
and the raiyat, and sends for the malik's share 
which theratyct either pays in grain or in money" 

Tt may be said to be not necessary, in 
order that a record of appraisement should 
on_ proof of the record and of the procedure 
followed, be treated as evidence in itself 
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of the correctness of the plaintiffs’ claim, 
that the procedure should be exactly in 
accordance with that deseribed by Mr. 
Samuells. But before a record of appraise- 
ment can be treated as in itself evidence 
on which liability may be imputed, it 
should be proved that the appraisement 
was made with proper formality, that the 
raiyat was not merely present but actual- 
ly was a party to the proceedings and 
that he signified his assent to the ap- 
praisement by signing the record ; or that 
appraisement was made by a salis to whose 
appointment in that capacity the raiyat 
consented, or that points of difference were 
determined by some customary mode of 
arbitration. Otherwise to entitle the land- 
lord to a decree for the amount described 
in the papers, it must be proved not 
merely that the appraisement was made 
but that the appraisement was correct ; 
that is to say, the person who made the 
appraisement must prove not merely that 
he wrote down on 4 piece of paper a certain 
number of maunds and seers, but that 
this was the correct estimate of the out- 
turn. We cannot exactly lay down what 
amount of proof should be required of the 
good faith of the person making the 
appraisement or of his qualifications as an 
expert; but where the landlord has failed 
to prove that the outturn was as claimed 
by him, he has not discharged the initial 
burden cast upon him of proving that 
this is the amount of crop of which he is 
entitled to a share. In other words, unless 
the raiyat has definitely and formally 
accepted the danabandi by signing the 
record of appraisement. or unless it is 
demonstrated that the danabandi was car- 
ried out insomething of the manner ofa 
proceeding in arbitration, the landlord is 
required to prove not only that the dana- 
bandi was made but that the estimate of 
ovtturn was correct. 

The learned Advocate for the appellants 
points out that in the present case, as 
evidence to support the decree, there is 
nothing except the statement of the plain- 
tif's karpardaz that the tenant accepted 
the appruisement. The tenant referred to 
is literate; but there is no token of accept- 
ance on tha papers produced; and evidence 
of acceptance of this kind should not be 
used to impute liability. Apart from this 
statement of the kaurpardaz, there is no 
actual evidence that the crop was of the 
amount claimed by the landlord. The 
learned Additional District Judge was 
misled in supposing that the onus lay upon 
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the defendants to prove that the amounts 
written in the papers produced did not 
represent the proper amount of crop. He 
was also misled in supposing that there 
was lack of proof in the technical sense, 
to prevent him from accepting the appar- 
ently trustworthy evidence put forward 
by the defendants in support of their case 
that the outturn was very much lesa than 
that claimed. But in the state of the record 
which we have noted, it would be useless 
to remand this case for re-hearing in appeal, 
since no decree can be claimed except so 
far as liability has been admitted by the 
defendants. The decree of the lower Ap- 
pellate Court must accordingly be set aside 
and the decree of the Munsif will be rese 
tored. The appellants are entitled to their 
costs in this Court and in the Court of the 
Additional District Judge. 
D. Decree set aside. 


BOMBAY HIGH COURT 
I. O. No. 26 of 1934 
December 8, 1936 


Kania, J. 
In re PENINSULAR LIFE ASSURANCE 
Jo., LTD. (In LIQUIDATION) 
Life Assurance Companies Act (VI of 1912), 


s. 6—Right of policy-holder to rank as preferential 
creditor. 


The right of the policy-holders to rank as pre- 
ferential creditors in respect of an assurance Fund 
must be found on some Act of the Legislature or 
recognized law of the land. Neither s. 6, Life As- 
surance Companies Act, nor any other Act gives such 
a right. 

[English Oase-law referred to.j 

Mr. B. K. Desai, for Claimant No. 51. 

Mr, C. K. Daphtary, for the Official Liqui- 
dator. 

Order.—This Cnoamber Summons was 
adjourned into Court to determine the 
question whether claimant No. 51 is en- 
titled to rank as a preferential creditor. 
The Company in liquidation did only life 
assurance business. A policy of assur- 
ance on the life of Pirmahomed Fate- 
mahomed was issued before the Company 
went into liquidation and the assured also 
died before that date. The claimant is the 
representitive of the deceased. The con- 
tention of the claimant is that by reason 
of ss. 4 and 6, Life Assurance Companies 
Act (VI of 1912), he is entitled to rank as 
a preferential creditor. That contention 
is opposed by the other creditors of the 
Company. 

No decision, English or Indian, directly 
dealing with the right of the policy-holders 
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to claim priority as against the creditors 
of the life assurance business has been cited 
before me. In British Union and National 
Insurance Company, Limited, In re (1) the 
dispute was between the holder of fire 
and accident polities on the one hand 
and the general creditors on the other, to 
receive in priority the balance of the life 
assurance fund left after the life policy- 
holders were paid off. On going through 
the decision carefully, itis clear that the 
creditors were not creditors of the life 
assurance business only, but were general 
creditors, i. e., creditors whose claims could 
not be definitely ascretained as arising in 
respect of the life assurance business of 
the company. The Oompany was doing 
different kinds of insurance business and 
the particular fund allocated for the life 
assurance business was first used in paying 
off the claims of all the life policy-holders. 
The dispute was only in respect of the 
balance left after satisfying those claims 
in full. Under the circumstances, that 
decision does not help me in deciding the 
point in this summons. In H:nishaw Iron 
Company, Limited, In re (2) it was held that 
the life assurance fund was an asset of the 
company and it was improper to contend 
that the costs of liquidation could not be 
paid out of that fund because that was a 
security for life policy-holders. In other 
words Neville, J. held that the rigat which 
existed in the policy holders was not equi- 
-Valent to that of the debenture-holdera 
or mortgagees and, therefore, the costs of 
liquidation could be payable out of the 
life assurance fund. South East Lancashire 
Insurance Co., In re (3) is not helpful be- 
cause on facts it was expressly stated that 
the corresponding section of the English 
Act was not applicable. In giving judg: 
ment, Henworth, M. R. and Romer, L. J. 
did not discuss the meaning to be attached 
to the words used in the corresponding 
section of the Eoglish Act. Maugham, L. J. 
while admitting that the section in ques- 
tion did not apply, observed that the 
words of that section did not give a security 
to the life policy-holders. In Hearts of Oak, 
Assurance Co., In re (4), the question of 
the rights of the policy-holders and cre- 
ditors of that pæ ticular class of business 
as against the other creditors of the com- 
(1 (1914) 1 Ch 72}: On appeal (1914) 2 Ch. 77; 88 LJ 
Oh. 596, 111L T 357; 21 Manson 297; 30 T L R 520, 

(2) (1917) 1 Ch. 199; 86 LJ Oh. 190; 115 L T 753; 
(1919) W O & I Rep. 126; 61 SJ 147. 

(3) (1935) 1 Ch. 225; 104 L J Ch. 158; 152 LT 245; 


78S J 859; 51T L R 143, 50 Li. L Rep. 105, 
(4) (1936) 1 Ch, 558; 105 L J Oh. 211; 155 L T 407, 
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pany, came to be cunsidered. Bennett, J., 
in considering the construction of the c-r- 
responding section of the English Act, 
accepted the observationsof Maugham, L. J, 
in the above mentioned case. According 
to him the true meaning of the correspond- 
ing section of the English Act was only 
to create watertight compartments as 
between the different insurance businesses 
of the company, andit did not imply to 
create a charge in favour of policy-holders 
of the class in respect of which the de- 
posit was made. Section 4, Life Assur- 
ance Companies Act (VI of 1912), runs as 


follows : 

“4, (1) Every life assurance company shall, if 
eatablished before the commencement of this Act, 
within one year from such commencement, or if 
established after such commencent, before it com- 
mences to carry on the business of life assurance, 
depusit and keep deposited with the Controller 
of Currency, for and on behalf of the Governor- 
General in Oouncil, Government securities, as 
defined by the Securities Act, 1886, of the face 
value of twenty-five thousand rupees or of a face 
value equal to one-third of the income derived from 
life assurance business as shown in the revenue 
account for the last financial year, whichever is 
greater; and, until the company keeps deposited 
securities of the face value of two hundred thousand 
rupees, shall annually deposit and keep deposited in 
like manner like securities of a face value: (a) 
equal to one-third of the income derived from life 
assurance business as shown in the revenue account 
for the last financial year, until the face value of 
the securities deposited exceeds one hundred thousand 
rupees ; (b) and thereafter equal in amount to one- 
third of the increase to the life assurance fund as 
shown in the revenue account for the last financial 
year : 

Provided that a company may at any time 
deposit securities of a face value of two hundred 
thousand rupees or make up its deposit of securities 
to that value 

(2) The interest accruing due on the securities 
déposited under sub-s. (1) shall be paid to the 
company. 

(3) The deposit may be made by the subscribers 
of the memorandum of asssciation of a company 
or any of them, in the name of a pruposed com- 
` pany and, upon the incorporation of the company, 
shall be deemed to have been made by, and to be 
part of the assets of, the company and the Regis- 
trar of Joint Stock Companies shall not issue a 
certificate of incorporation of the company under 
the Companies Act, 1:82, until the deposit has been 
made. 

(4) The deposit shall be deemed to form part of 
the life assurance fund of the company.” 


Tre object of this section was to create 
a fund for the safety of life assurance com- 
panies und p licy-holders. According to 
sub:s. (3), the fund, however, continued to 
be the assets of the company, although by 
the next sub-section it was stated tof rm 
part of ‘life assurance fund’. Section 5 of 
the Act deals with keeping accounts and 
documents by a company doing life and 
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also other kinds of insurance business. Then 
comes s. 6 which runs as under : 

“6. The life assurance fund shall be as absolutely 
the security of the life policy-holders as though it 
belonged to a company carrying on no other busi- 
ness than life assurance business, and shall not 
be liable for any contracts of the company for 
which it would not have been liable had the busi- 
ness of the company been only that of life assur- 
ance, and shall not be applied directly or in- 
directly for any purposes other than those of life 
assurance.” 

The marginal note shows that the sec- 
tion dealt with appropriation of lite assur- 
ance fund. The terms of the section show 


‘that the Legislature was dealing with the 


case of a company doing life assurance 
business and also other businesses. In the 
first part of the section it is affirmatively 
stated that the life assurance fund shall 
be applied only for the life assurance busi- 
ness, while in the second part itis nega- 
tively stated that the fund shall not be 
liable for the contracts of other businesses. 
Giving the words their natural meaning, 
it is. therefore, clear that s. 6 itself did not 
purport to give any right to the policy- 
holders of an assurance company doing 
only life assurance business. Realising that 
to be the situation, it was urged on behalf 
of claimant No. 51 that the right was so 
clearly recegnized that in the first part of 
8. Git was assumed to exist and the sec- 
tion was framed on that basis. In my opi- 
nion that contention does not help the 
claimant. The right to rank as a pre- 
ferential claimant must be found on some 
Act of the Legislature or recognized law 
of the land. Apart from the Life Assur- 
ance Companies Act, there is no Act or law 
in India which deals with the rights of 
policy-h-lders in the assets of the company 
or right to rank as preferential creditors or 
claim the life assurance fund as a security. 
This must be so, because the creation of 
the life assurance fund is itself a result of 
the Act. It is, therefore, within the four 
corners of the Act that the Court has to find 
whether a right was given to the policy- 
holders to rank as preferential creditors, 
Rarring s. 6, there is no other section 
which refers to the policy holders and their 
right in respect of the life assurance fund. 
Therefore, if on a proper construction of 
s. 6 the right claimed is not found therein, 
it must follow that no such right is given 
under the Act. For that reason the con- 
tention must fail. If the Legislature had 
intended to give any such right to the 
policy-holders, the proper place for the 
same would have been at the end of s. 4, 
because s, 6 deals with the rights of the 
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policy-holders in aconcern which is doing 
life assurance business and also other busi- 
nesses. That section would hardly be a 
proper place to define the rights of the 
policy-holders in a life assurance business 
as against the creditors of that business. 
In the absence, therefore, of any Act giving 
the policy-holders any such right, I am 
unable to allow the claim put forward on 
behalf of claimant No. 51. He will rank 
only as an ordinary creditor. 

This Oompany has a very unfortunate 
history. It started being managed by very 
irresponsible persons and the business 
failed tn about a couple of years. The 
saly assets recovered by the liquidator 
were the fund deposited with Government. 
As a result of great fight on the winding-up 
petition (of which ccsts were ordered to be 
paid cut of the assets), I am informed that 
over half of that fund had gone to pay the 
ecsts. The result is that the policy-holders 
and. creditors of this: company are left 
with less than Rs 15,000 out of which to 
receive what they can as their distributive 
share. In response tothe notice published 
under an order of the Ocurt, inviting cre- 
ditors to come and oppose, if they chose, 
the present application, two sets of credi- 
tors, have aj peared. Having regard to the 
facts of this case, I think the Court is justi- 
fied in showing great reluctance to award 
costs out of the assets, as the result of 
such an order would be to reduce the small 
dividend likely to be paid to the creditors 
who have suffered by the business of the 
company. On these grounds I make no 
order as to the coots of claimant No. 51 
in respect of the hearing of this applica- 
tion Tte liquidator’s costs to come out of 
the assets in his hands. In respect of the 
difference between his party and party and 
attorney and client costs, the learned 
Judge in Chambers when making the final 
order for costs of liquidation will pass the 
necessary orders. I make no order in that 
connection To esch of tLe two sets of 
creditors who have come to oppose, Rs. 150 
should be paid fur their costs out of the 
assets cf the Company. 

D. e Order accordingly. 


RAM SARAN DAS V. BANWARI LAL (ALL) 


729 


_ , ALLAHABAD HIGH COURT 
Civil Revisi m Application No. 86 of 1936 
September 30, 1937 
Nramat ULLAH AND Mosamuap ISMAIL, JJ, 
Lala RAM SARAN DAS AND ANOTHER-— 
DEFENDANTS—APPLIOANTS 
versus 
Lala BANWARI LAL —Puatatirr— 

: Opposite Paty 

Civil Procedure Code (Act V of 1903), O. XXXIV, 
T. 6, s. 115—Personal decree when can be passed— 
If can be passed on equitable grounds when conditions 
under O. XXXIV, r. 6, are not fulfilled—Great delay 
in filing revision—If can be entertained. 

Where a specific provision has been made by law 
prescribing the conditions in which a decree can be 
passed, the Court can act only within the limits laid 
down by such law. It is not justified in enlarging 
its powers by an appeal to equitable considera- 
tions. 

Where before the execution of a mortgage decree 
the son of the mortgagor juigment-debtor obtains a 
decrea ir. his suit impugning the mortgage and the 
decree and the mortgagee decree-holder subse- 
quently applies for a simple money decree under 

XXXIV, r. 6, Civil Procedure Cede, no simple 
money decree even on equitable grounds can be pass- 
ed. Bisheshar Nath v. Chandu Lal (1), dissented 
from, Behari Lal v. Bisheshar Dayal (2), Radha 
Krishna v. Tej Saroop (3), Darbari Mal v. Mulo, 
Singh (4) and Babu Lal v. Raghunandan (5), relied 
o 


n. 
Ordinarily the High Court does not entertain ap- 
plications for revision made after undue delay. 


O. R. App. against an order of the First 
Munsif, Bulandshahr, dated May 14, 1935. 


Messrs. L. N. Gupta and C. B. Agarwala, 
for the Applicants. 
Mr. S. B. L. Gour, for the Opposite Party. 


Niamat Ullah, J.—This is an applica- 
tion in revision under s. 115, Civil Pro- 
cedure Code and is directed against wnat 
purports to be a simple money decree 
passed in favour of a mortgagee who had 
obtained preliminary and final decrees for 
sale on fcot of a mortgage which, however, 
proved to be infructuous as the result of 
a suit brought by one of the members of 
the joint Hindu family of the mortgagors. 
The facts, so far as they are material 
for the purposes of the case before us 
may be briefly stated: Ram Saran Dag 
and his son Lachmi Narain, who are the 
applicants before us, executed a deed cf 
simp:e morigage on May 17, 1926, in favour 
of the’ plaintiff opposite party. The latter 
instituted a suit for the enforcement of 
the mcrtgage and obtained a preliminary 
decree which was in due course follow- 
ed by a final decree. Before the decree 
could be executed, another stn of Ram 
Saran Das, who had not joined in the 
execution of the mortgage deed instituted 
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a suit impugning the validity of the mort- 
gage deed and the decrees passed on 
foot thereof on the usual ground that the 
debt evidenced by the mortgage deed had 
not been contracted for a purpose which 
justified the alienation of joint family pro- 
perty. This suit, to which the motgagee was 
a party, was successful. The mortgagee 
then applied under O. XXXIV, r 6, 
Civil Procedure Code, for a simple money 
decree. The applicants, the original mort- 
gagors, objected on the ground that, as 
no sale of the mortgaged property had 
taken place, and as consequently no case 
of a sale proceeds proving insufficient had 
occurred, no simple money decree could 
be passed. The lower Court definitely up- 
held the contention that O. XXXIV,r. 6, 
Givi] Procedure Code, did not apply, but 
nevertheless passed a simple money decree 
in the exercise of its equitable jurisdic- 
tion. In doing so the learned Judge relied 
upon Bisheshar Nath v. Chandu Lal (1), 
in which, though the actual decision of 
the case turned on the question of limita- 
tion, the learned pudgy held 2 the 
Court can pass a simple money decree 
wholly apart from O. XXXIV, r. 6, on 
equitable grounds. The correctness of 
this view has been seriously challenged 
before as in revision. | 
Learned Counsel for the opposite party 
has taken a preliminary objection that no 
revision lies. It is contended that thesimple 
money decree, passed by the lower Court 
for a sumof Rs. 4,179-6-0, should have been 
challenged in an appeal to the District 
Judge and that if this had been don'a 
second appeal would ane lain to this Oourt. 
ingly, it is said, no revision can 
AT s. 115, Oivil Procedure Code. 
Learned Ccunsel fur the applicants replies 
that the so-called decree is not a decree as 
defined in the Civil Procedure Code, the same 
not having been passed in the suit itself 
but long after the termination thereof. It 
is pointed out that, according to its de- 
finition, a “decree” is the formal expres- 
sion of adjudication with regard to any of 
the matters in controversy in the suit and 
thet the suit having been finally decided 
by the passing of the final decree, the so-call- 
ed decree passed by the lower Court, which 
is wholly apart from O. XXXIV, r. 6, 
cannot be considered to be embodying an 
adjudication with regard to any of the 
matters in controversy in the suit. As 
against this; it may be said that part of 
(1) 50 A 321; 108 Ind. Cas. 459; A I R1928 All. 
71; 25 A LJ 1042 A 
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the raito deicdendi adopted by the learn- 
ed Judgesin Bisheshar Nath v. Chandu Lal, 
(1) is that, on an application for a personal 
decree being made by a mortgagee, the 
suit is re Opened and that a simple money 
decree passed by the Court, whether under 
O. XXXIV, r. 6, Civil Procedure ‘ode, or 
otherwise, embodies an adjudication as 
regards a controversy in the ‘suit. We 
do not consider it necessary to express 
a decisive opinion on this part of the 
case in view of what we are iriclined to 
hold on the principal question involved in 
the case before us. 

That a Court can pass a simple money 
decree, wholly apart from the provisions of 
O. XXXIV, r. 6, Civil Proeeedure Code, 
is a view which found favour with the 
learned Judges who decided Bisheshar 
Nath v. Chandu Lal (1). This Court has, 
however, repeatedly held that a simple money 
decree under O. XXXIV, r. 6, Civil Pro. 
cedure Code, can be passed when and 
if the sale has taken place and the sale pro- 
ceeds have proved insufficient for the satisfac- 
tion of the mortgagemoney. Order XXXIV, 
r. 6, empowers a Court to pass a simple 
money decree in a suit which has been 
previously concluded by a final decree. 
There is no other rule of law under which 
such a simple money decree can be passed. 
With great respect, we point out that a 
Court cannot pass a decree on equitable 
grounds, which the law does not expressly 
empower it to pass. Where a specific pro- 
vision has been made by law prescribing 
the conditions in which a deceee can be 
passed, the Court can act only wi.hin the 
limits laid down by such law. It is not 
justified in enlarging its powers by an 
appeal to equitable considerations This 
Oourt has held in several cases that 
a simple money decree cannot be 
passed, unless the contingency contemplated 
by O. XXXIV, r. 6, has occurred, for 
instance, Behari Lal v. Bisheswar Dayal 
(2), observations in the Full Bench case 
in Radha Krishna v. Tej Saroop (3), 
Darbari Mal v. Mula Singh (4) and Babu 
Lal v. Raghunandan (5). If a simple 
money decree can be passed wholly apart 
from O. XXXIV, r. 6, Oivil Procedure 
Code, its provisions are rendered absolutely 
nugatory. If we accept the correctness of 

(2)9.A LJ 569; 14 Ind. Oas, 591. 

(3) (1929) A L J 1294; 123 Ind. Cas 321; A I R 1930 
All. 69; 52 A 363; Ind. Rul. (1930) All. 369 (F B). 

(4) 42'A 519; 56 Ind. Oas. 139; A IR 1920 All. 155; 
18 A L J 628 f 


(5) (1932. A L J 311; 138 Ind. Oas. 372 AIR 1932 
All 475; Ind, Rul. (1932) AIL 396. 
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the view taken in Bisheshar Nath v. 
Chandu Lal (1), we feel that we will 
have to disregard the view taken in the 
cases noted above, in which the right of 
a motgagee to obtain a simple monev 
decree, without an attempt to sell the mort- 
gaged property, was negatived. We think, 
therefore, that we are justified in not con- 
sidering Bisheshar Nath v. Chandu Lal 
(L), as good law. 

The next question is whether we should set 
aside the decree passed by the lower Court 
in the exercise of our revisional jurisdic- 
tion. Assuming the preliminary objection 
to whicl we have already referred is not 
well founded, we have to consider whether 
we should interfere with the order passed 
by the lower Court. The suit in which 
the mcrigage and the decree passed on 
fost thereof were challenged was decided 
on May 7, 1934. The mortgagee lost no 
time in applying tothe Court for a simple 
money decree on May 9, 1934. In that 
application he stated that the preliminary 
and the final decrees passed in the mort- 
gage suit had been re-opened. He quoted 
in his application the case in Bisheshar 
Nath v.Chandu Lal (1), and ruling of the 
Lahore High Oourt to the same effect. The 
lower Court passed a decree relying upon 
those rulings. It was obviously not in a 
position to take the view of the law which 
we have taken. The lower Court passed 
the decree on May 14, 1935. The present 
application for revision was not made 
till February 26, 1936. Oridinarily this 
Court does not entertain applications for 
revision made after undue delay which is 
manifest in the present case. An affidavit 
` has been filed before us that the applicant 
Ram Saran Das was in jail all the time; 
but the other appl'cant, Lachmi Narain, 
his son, who looked after the affairs of 
the family, could have acted with greater 
promptitude. The personal liability of the 
executants of the mortgage deed apparently 
subsists. In ali the circumstances of the 
case. we do not think this is a fit case 
in which this Court sbould interfere in 
the exerc’se of its revisional jurisdiction. 
Accordingly we dismiss this application 
but make no order as to evsts. 

D. Application dismissed. 
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LAHORE HIGH COURT 
Civil Revision No. 492 of 1936 
November 10, 1936 
Teg OHAND, J. 
KISHORI LAL ano ofheRs—PLAINTIFFS— 
PETITIONERS 
versus 
KHAIR DIN AND OTHERS-—DEFENDANTE 
OPPoSITE PARTIES 

Co-sharers—Partition—Rule that status quo ante 
should be maintained pending suit—Suit for injunction 
—Injunction disobeyed - Court in appeal finding in- 
junction unnecessary and allowing defendants to build 
at their risk—Court, if exceeds jurisdiction in decid- 
ing suit on merits —Plaintiff, if bound to sue for pap- 
tition. 

Where there is dispute between co-sharers, it 
is of the utmost importance that the status guo 
ante should be maintained pending the decision of 
the suit, and that none of the co-sharers should be 
allowed to deal with joint property in a manner 
which is likely to render the suit infructuoug or 
create other complications, ae 

Ordinarily one of the co-sharers of joint property 
is not entitled to build on it without the permission 
of the others, since such conduct on his part is likely 
to prejudice eventually a proper partition of the pro- 

rty, 

Pe Where one co-sharer sued fora perpetual injunc- 
tion to restrain the other co-sharers from building on 
a portion of the joint land, and obtained a temporary 
injunction pending decision, but the defendants con- 
tinued the building and characterising their conduct 
as reprehensible, the lower Appellate Court found 
there was no ueed for temporary injunction and 
the defendants continued the building at their 
risk : 

Held, that the Judge had really exceeded his juris- 
diction in virtually deciding the suit on the merits 
before the trial had begun, and that there was no 
obligation onthe plaintiffs to sue for partition, It 
was the defendants who were anxious to build on 
a portion of the joint land, which comprised an area 
larger than their proper share and it obviously lay on 
them to have the land divided before starting the con- 
struction, either by consent or through Court. There 
was no justification for departing from the rule that 
the status quo should be maintained. 


C. R. from an order of the Senior 
Sub-Judge, Gurdaspur, dated June 29, 
1936. 

Mr. Vishnu Datt for Mr. Raj Kishna 
Tandon and Mr. Raj Kishna Tandan, for the 
Petitioners. -> 

Messrs. Chiragh Din and Muhammad 
Din Jan for Mr. Chiragh Din, for the Op- 
posite Parties. 

Order.--This case was heard on October 
2, 1936. At the conclusion of the argu- 
menis the parties asked foran adjournment 
to enable them to enter into a compromise. 
The case was accordingly adjourned to 
October 12, and again at the request of 
Counsel to October 27. It appears, however, 
that no compromise has been arrived at. |, 
therefore, proceed to decide the case. 

The property in dispute is a vacant 
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piece of land in Batala which belonged 
originally to firm ‘Shadi Khair Din’. 
Shadi's share was 13-48, which on his death, 
his son Din Mohammad sold to the plain- 
tiffs. The defendants having lately enclos- 
ed a portion of the joint land with a view 
to erect machinery thereon, the plaintiffs 
broug.t a suit for a perpetual injunc- 
tion restraining the defendants from 
constructing any building on the joint 
land. This suit is being tried in the 
Court of the Sub-Judge, Batala, Along 
with the plaint, thé plaintiffs presented an 
application for issue of a temporary in- 
junction directing the defendants not to 
construct any building till further orders 
of the Court. On May 4, 1936, tbe Sub- 
Judge issued the temporary iajunction 
asked for. Shortly afterwards the defen- 
dants applied to have the injunction discharg- 
ed. The Sub-Judge by his order, dated 
June 12, 1936, rejected this application 
and made the interim order absolute. In 
this order he observed that the defendants 
had disobeyed the temporary injunction 
and had continued the building operations 
in defince of the injunction. On appeal the 
Senior Sub Judge, while characterising the 
conduct of the defendants as reprehensible, 
held that the temporary injunction should 
not have been issued. He accordingly 
accepted the appeal and cancelled the 
temporary injunction, laying down at the 
same time that the defendants will be 
held to have enclosed the land and fixed 
ihe meoninely in the premises at their own 
risk. 

After hearing Counsel and examining the 
record I am unable to sustain the appellate 
order of the learned Senior Sub-Judge. 
In cases of this kind it is of the utmost 
inipzrtance that the status guo ante should 
be maintained pending the decision of the 
suit, and that none of the co-sharers should 
be allowed to deal with joint property in 
a manner ‘which is likely to render the 
suit infructuous or create other complications, 
Tt seems to me that this salutary rule has 
been departed from in this case without 
any adequate reason and the learned Judge 
has really exceeded his jurisdicticn in 
virtually deciding the suit on the merits 
before the trial bad begun After rightly 
stating the law, that ordinarily one of the 
co-sharers of joint property is not entitled 
to build on it without the permission of 
the- others, since such conduct on his 
part is likely to prejudice eventually a 
proper partition of the property, he has 
remarked that the plaintiffs in this case 
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should, instead of filing a suit for per- 
petual injunction, have instituted a suit 
for partition. Iam unable to see that there 
was any obligation on the plaintiffs to sue 
for partition. It was the defendants who 
were anxious to build ona portion of the 
joint land, which comprise an area 
larger than their proper share and it 
obviously lay cn them to have the land 
divided before starting the construction, 
either by consent or through Court, The 
learned Senior Sub Judge appears to have 
overlooked the fact that the area enclosed 
is admittedly 3-4th of the joint plot, while 
the defendants’ share is 35-48. THis shows 
that the defendants have not only effected 
a partion of the property by their unilateral 
act, selecting at their choice the portion 
which they considered to be suitable for 
their purposes, without reference to the 
other co-owners, but that they propose to 
bring within an enclosure surrounded by 
a pucca wallland in excess of their shares, 
which they will have to surrender in any 
case. This area may be small, but it is 
admittedly valuable. Further, it is difficult 
to see how the construction of a pucca 
compound wall and fixing machinery in 
it can be regarded as structures of a 
temporary nature. Obviously these struc. 
tures will materially alter the nature of 
the property which in the very nature of 
things, it is necessary, should not be 
done until the relative rights of the parties 
have been determined in the suit. 

I can see no justification for depart- 
ing from the ordinary rule in this case, 
more especially when the respondents 
appear to have disobeyed the injunction 
issued by the trial Judge. [ accept the 
petition for revision, set aside the order 
of the lower Appellate Court and restore 
that of the trial Judge confirming the 
temporary injunction issued by him. The 
respondents shall pay the costs of the 
petitioners in the lower Appellate Oourt 
and this Court. 

N. Petition accepted. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 475 of 1937 
November 9, 1937 

Bennet, J. 
NAN HU—Acousep 
1ersus 
EMPEROR — RESPONDENT 
Penal Code (Act XLV of 1860), s. 186— Obstruc- 
tion "—Constable prevented from regulating traffic by 
threatening language--Whether obstruction, 
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Where the Constable is prevented by the accused 
from regulating the traffic, the exact means employ- 
ed by the accused if he acts intentionally do not 
matter. Even threatening language is sufficient to 
` constitute “ obstruction " within s.186, Penal Code. 
Emperor v. Tohfa (1), relied on. 


_ Cr. R. made by the Sessions Judge, 
Fatehpur, dated June 7, 1937. 

The Deputy Government Advocate, for the 
Crown. 


Order —Th‘s is a criminal Reference by 
the learned Sessions Judge of Fatehpur 
recommending that a conviction of one 
Nunhua under s. 186, Indian Penal Code, 
and fine of Rs. 20 or in default, 20 days’ 
rigorous imprisonment should be set aside 
on the ground that the facts proved do 
not disclose the offence. The Judge sets 
out thata constable was on traffic duty 
at crossing and Ashiq, brother of the ac- 
cused, passed on an ekka and the constable 
tried to stop him but Ashiq did not obey 
the order. Shortly afterwardsthe accuséd 
appeared and abused the constable in 
threatening language for having attempted 
to stop his brother. The constabe made a 
report, and on those facts, the accused has 
been convicted under s. 186, Indian Penal 
Cede. That section states that whoever 
voluntarily cbstruts any public servant in 
the discharge of his public functions shall 
be guilty of the offence. Now, the public 
functions of the constable at the time were 
the regulation of traffic at a crossing on 


a public road. The action of the accused. 


prevented the constable from giving his 


attention to the traffic. The Judge states : 

“Now the word “obstruction” as used ins. 186 
means physical obstruction, 4. e. actual resistance 
or obstacle put in the way of a public servant, 
The word implies the use of criminal force and 
mere threats or threatening language would not be 
sufficient to constitute the offence under this sec- 
tion.” 


I do not agree with the view of the 
learned Judge. It appears to me that 
where the constable is prevented by the 
accused from regulating the traffic, the 
exact means employed by the accused if 
he acts intentionally do not matter. For 
example, if a constable had to give orders 
to traffic and the accused took a musical 
instrument and played so loudly that the 
orders of the constable could not be heard, 
this, in my view, would have obstructed 
the constable. Similarly if the constable 
were giving signs and the accused stood in 
such a manner thatthe signs could not be 
seen, this again would have obstructed the 
constable. In the present case the action 
of the accused certainly did prevent the 
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constable regulating the traffic and the 
interference with the functions of a traffic 
constable is a matter of danger to the 
public. It has been laid down by a Bench 
of this Court in Emperor v. Tohfa (1), that 
threats of violence made in such a way as 
to prevent the public servant from carry- 
ing out his duty might easily amount to 
ap obstruction of the public servant. Ac- 
cordingly, I refuse this application for re- 
vision of the conviction and the sentence 
and the record will be returned. 
D. Application rejected. 
(1) (1933) A L J952; 146 Ind. Oas,183; AI R 


1933 All, 759; (1933) Cr, Cas. 1324; 55 A 985; 34 Or. 
LJ 1211;6 RA 272. 


LAHORE HIGH COURT 
Civil Revision Petition No. 892 of 1936 
January 14, 1937 
Barne, J. 
PEOPLE'S BANK or NORTHERN INDIA, 
Lro, LAHORE - PETITIONER 


versus 
SETH YOSAF ALI ISMAILJI— 
OPPOSITE Party 

Provincial Insolvency Act (V of 1920), s. 6 (b)—~ 
Applicability—Transfer by debtor—Sale proceeds 
utilised towards payment of debts of other creditors— 
S. 6 (b), if applies 

Section 6, cl. (b), Provincial Insolvency Act, is not 
applicable where the transfer is not made to defeat 
or delay all the creditors, but the sale proceeds have 
been utilised towards the payment of debts of other 
creditors. Such atransfer does not amountto an 
act of insolvency ofthe debtor within the meaning 
of s. 6 (b). Ko PoYin v. Daw Hnin Thet (2) and 
Maung Nyun Tin v. Saw Hu Hoke (3), followed, 
Jethanand Murijmal v. Ghanshamdas (1), referred 
to. 

C. Rev. Pet. from an order of the District 
Judge, Rawalpindi, dated July 13, 1936. 

Mr. Bhagwat Dayal, for the Petitioner. 

Mr. Mehr Chand Mahajan, for the Op- 
posite Party. P 

Order.—This is a seccnd appeal arising 
out of the insolvency proceedings. One 
Yusaf Ali was adjudged insolvent on a 
petition by the Liquidator of tLe People's. 
Bank of Northern India. The allegation 
of the Liquidator was that Yusaf Ali had 
sold his house on May 1, 1934, for Rs. 15,000 
with the intention of injuring the petition- 


-ing creditor and to give fraudulent pre- 


ference to other creditors. The Insolvency 
Judge held that the sale by Yusaf Ali 
amounted to an act of insolvency undet 
el. (e), 8.6, Provincial Insolvency Act, and 
he, therefore, adjudged him insolvent. The 
learned District Judge took a different view 
on appeal. He was of opinion that cl. (c) 
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s. 6, Provincial Insolvency Act, was not 
applicable inasmuch as tbe transfer was 
not in favour of a creditor. As regards 
el. (b), s. 6, he held that the clause was not 
applicable as the transfer was not made to 
defeat or delay all the creditors, it being 
admitted that the sale proceeds of the house 
had been utilised towards the payment cf 
debts of other creditors. The learred Dis- 
trict Judge accordingly accepted the appeal 
and set aside the order of adjudication. 
From the above decision the present appeal 
has been preferred. According to s. 75, 
Provincial Insolvency Act, a second appeal 
does not seem to be competent, buta point 
of law is involved and I shall, therefore, 
hear the appeal asa petition for revision. 

The learned Counsel for the petitioner 
has urged that the interpretation placed 
by the learned District Judge on cl. (b), 
s. 6, Provincial insolvency Act, is not 
correct. He has contended that it is not 
necessary under that clause that there 
should be an intention to defeat or delay 
the creditors generally and that even if 
there was no intention to defeat or delay 
any of the creditors, the act would amount 
to an act of insolvency. .In support of this 
contention the learned Counsel cited: 
Jethanand Murijamal v, Ghanshamdas (1), 
The learned Counsel for the respondent on 
the other hand, relied on Ko Po Yin v. 
Daw Hnin Thet (2) and Maung Nyun Tin v. 
Saw En Hoke (8), which support the view 
taken by the learned District Judge. The 
latter case deals with, cl. (d), but the word- 
ing there is the same as in cl, (e). In the 
Gind ruling the insolvent had alienated 
practically the whole of the property and 
the case appears to have been decided 
really on its own facts. The case was 
under the Presidency Towns Insolvency 
Act. The wording of s.9 (b) of that Act 
is similar to that of s. 6 (b), Provincial 
Insolvency Act. But the ruling does not 
discuss the question of interpretation and 
it seems to be more or less assumed that 
s. 9 (b) would apply even if there was an 
intention to defeat or delay some of the 
creditors. If there is an intention to delay 
or defeat some of the creditors only, the 
case would seem to be one of preference 
given to some creditors at the expense of 
others. Clause (c),s. 6, deals with transfers 


(1) A IR1935 Sind 53; 159 Ind. Cas.745;8R S 
as 9 8 L R 265. 

(2) A I R 193: Rang. 242; 153 Ind. Cas. 146;7 R 
Rang. 197. 

ABI A IR 1935 Rang. 231; 158 Ind. Cas. 610; 8 R 
Rang. 191. 
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resulting in preference to creditors but in 
view of its wording the present case does 
not appear to fali under that clause. When 
there is a separate clause dealing with 
transfers resulting in preference to some 
of the creditors, it does not seem likely 
that tte Legislature could have intended to 
include any of such cases under cl. (b) as 
well. As at present advised, I consider the 
interpretation placed upon s. 6 (b), Provin- 
cial Insolvency Ac‘, which is supported by 
the Rangoon authorities to be cerrect and 
dismiss the petition. In view of all the 
circumstances, I leave the parties to bear 
their own costs in this Court. 3 

N. Petition dismissed. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 706 of 1937 
November 22, 1937 
BENNET, J. 

RAMJIT AND ofaeRs—APPLicantTs 


versus 
EMPEROR—Opposttg Party 

Criminal Procedure Code (Act V of 1898), ss. 46 
(1), 80—Warrant of arrest—~Person sought to be 
arrested creating disturbance, so that substance of 
warrant could not be communicated—Dislurbance 
put down and warrant shown and arrest effected— 
Held, no irregularity—Held, no right of private 
defence. 

Where a Police party came to arrest a woman with a 
bailable warrant she with her companions offered 
resistance and created such disturbance that the sub- 
stance of. the warrant could not be notified. The 
head constable and others overcame the assault and 
then showed the warrant and effected the arrest.» 

Held, that there was no irregularity in the’ proze- 
dure in effecting the arrest. The irregularity, if 
any, was not such as to bring the case outside the 
scope of s. 99, Penal Code, and give the accused a 
right of private defence. Jagannath v. Emperor (1), 
distinguished. 


Or. R. from an order of the Sessions 
Judge, Aligarh, dated September 17,.1937. 

Mr. Shiv Charan Lal, for the Applicants. 

The Deputy Government Advocate, for 
the Crown. 


Order.—This is a criminal revision by 
six persons against sentences under ss. 225-B, 
332 and 147, Indian Penal Code, which have 
been reduced by the lower Appellate Court 
to six months’ rigorous imprisonment in 
the case of some accused and in the case of 
accused Ncs. 5 and 6, Musammai Ram Piuri 
and Musammat Javitri, to the period already 
undergone and fine. The case. has been 
argued at very great length for over an 
hour and learned Counsel is unable to show 
that there was something irregular in the 
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Procedure of arrest. In this case, the validity 
of the warrant is not questioned and it is 
admitied that a perfectly valid warrant 
for the arrest of Musammat Javitri was 
issued by a Magistrate in the Punjab and 
was sent in a valid marner for execution 
in this Province. The arrest was for Musam~ 
mat Javitri as a witness in a case brought 
on the complaint of Ler husband under 
s. 498, Indian Penal Code, and as in the 
case of all warrants for arrest of witnesses, 
the warrant was bailable. The finding of 
the lower Appelate Courtis that the head 
constable and three constables went to the 
house of Ramjit and Ramjit opened the 
door and the head constable told Ramjit 
that Le had a warrant for the arrest of 
Musammat Javitri, and in evidence it is 
stated thatthe warrant was shown. Ramjit 
shut the door and the head constable 
pushed the door open and went inside ac- 
companied by two witnesses, Dori Lal and 
Jiwa Ram, and Dori Lal pointed out 
Musammat Javitri and Rajab Ali constable 
arrested her. Thereupon Ramjit, Musam- 
mat Ram liari and Musammat J avitri grappl- 
ed with the head constable and with Rajab 
Ali constable and struck them blows with 
their fists and rescued Musammat Javitri 
who ran inside a room and on the cry of these 
accused three cther accused, Sewa, Beda and 
Mihi Lal, all relatives, came up and these 
persons forcibly turned out the head con- 
stable and the constables from the hoùse 
aud continued to attack them at the dtor 
and Musammat Ram Piari and Musammat 
Javitri threw brickbats: at the constables. 
The head constable and others then used 
their batons and overcame the assault and 
effected the arrest of all six persons. Now 
the defence made was that one Narain had 
obtained a warrant of arrest and attacked 
the house of Ramjit at 4 A. M. and there 
had been a marpit and long after that 
marpit, the constables came and arrested 
the accused perscns. No claim was made 
in the trial Court that the provisions cf 
s. 80 for the execution of tLe warrant had 
not been properly carried out, In the lower 
Appellate Court and this Court a new 
defence has been taken that the procedure 
of arrest was not correct and that therefore 
a Tight of private defence arose. Nowon 
tLis pcint s. 99, Indian Penal Code, pro- 
vides as follows: 

“There is no right of private defence against an 
act which does not reasonably cause the apprehen- 
sion of death or of grievous hurt, if done, or 
attempted to be done by a public servant acting in 
good faith under colour of his office, though that 
et may be not strictly justifiable by law.” 
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It has not been shown that any ruling 
of this Court bas even held that the irre- 
gularities alleged by learned Oounsel for the 
applicants would bring the case outside the 
scope of s. $9, Indian Penal Code, and 
would entitle the accused persons to have 
a right of private defence. The rulings 
of this Court which hive been produced, 
such as Jagannath v. Emperor (l) are 
rulings where there has been an irregu- 
larity in the warrant which the Court has 
held, rendered the warrant invalid as in 
that case there was no endorsement by 
the Central Nazir, but the zase of a warrant 
of which the validity is unquestioned 
stands on a different footing. Learned 
Counsel argued to the lower Court and 
here that the warrant should have been 
shown to Musammat Javitri before her 
arrest. Now s. 80, Criminal Procedure Code, 
provides as follows: 

‘The Police Officer or other person executing a 
warrant of arrest shall notify the substance thereof 
to the person tobe arrested, and if so required, shall 
show him the warrant.” 

This shows that it is nob necessary to 
show the warrant unless sorequired. As 
regards notifying the substance of the 
warrant, no line of defence was taken in 
the Court below that the substance of the 
warrant had not been notified. The evi- 
dence of the head constable was that the 
warrant was shown to Ramjit and resist- 
ance was immediately offered when Rajab 
Ali attempted to arrest Musammat Javitri 
and that that resistance continued until 
the Police overcame it, and the head con- 
stable then states: “After the fight I showed 
it (the warrant) to all the three P. Ws. 
and to other people”. The warrant, there- 
fore, was shown as soon as the head con- 
stable had overcome resistance and effected 
the arrest. I do not think that there was 
anything irregular in the procedure in effecte 
ing this arrest. If resistance had not been 
offered at once, doubtless the reason for 
the arrest, and the fact that the warrant 
was bailable,and the contents of the warrant 
wouid have been communicated at once to 
Musammat Javitri, but the finding is that 
directly the constable arrested her, i. e, 
touched her in the sense of s. 46 (1), 
Criminal Procédure Code, she began to 
resist and that resistance on her part and 
on the part of Ramjit and Musammat 
Javitri created such a disturbance that 
any further communication by the Police 
was for the moment impossible. The Police, 

(J) A LR 1932 All, 227; 140 Ind. Cas, 118; (1932) 
Cr, Cas. 225; 33 Or. L J S67; (1932) ALJ179; L R43 
A €5Cr.; Ind. Rol, (193%) All. 611. 
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‘in my opinion, acted correctly in over- 
coming the resistance and then in showing 
the wairant and communicating its sub- 
stance. 

It has been suggested that the sentencé 
should be reduced. The sentence has been 
already reduced and the sentence on the 
two women was merely imprisonment until 
ihe order of the lower Appellate Court 
and only a sentence of fine remains. As 
regards the amount of sentence, six months 
rigorous imprisonment for a determined 
assault of this nature appears to me to be 
lenient. The application in revision is, 
therefore, dismissed. ‘The accused must 
surrender to their bail and undergo the 
remaining part oftheir sentences. | 

D. Application dismissed. 





PRIVY COUNCIL | 
Appeal from The Judicial Commissioner of 
the North-West Frontier Province 
January 31, 1938 
Lorp MAOMILLAN, SIR Grcres LOWNDES 
AND SIR SHADI Lat. 
RB Lala KARAM CHAND AND ANCTaER— 
APPELLANTS 


versus 
Frem MIAN MIR AHMAD-AZIZ AHMAD 
AND ANCTHER— RESPONDENTS. | 

Stamp Act (II of 1899), s. 85—Documents in the 
nature of promissory notes but not intended to be 
negotiable instruments—Inadmissibility for want of 
stamps—Pleadings—Nature of—Duty of Court in 

onti ince. : 
ek are never intended to be negoti- 
able instruments ab all are not promissory notes 
and are not, therefore, for want of a stamp, inad- 
missible in evidence. Nawab Major Sir Muhammad 
Akbar Khan v. Attar Singh (1), referred to, 

The foundation of the claim was alleged in the 
plaint to be a sitta or agreement for sale, This 
document in itself, the meaning of which was to 
say the least of it obseure, obviously laid no foun- 
dation for the money claimed by the plaintiffs, but 
it was further alleged that “for the completion of 
the agreement” the plaintifis paid to the defen- 
dants by cheques on different banks two sums and 
that “the defendants gave other documents by way 
of memos’ to the plaintifs" of which copies were 
attached tothe plaint. The other documents refer- 
red to were Exhs,Band O. They purported to be 
signed by the defendant firm and ran as follows: 
“Received from you this 5th day of ...... .. a cheque 
for Rs. 10,600 drawn by you Oneens The amount 
would be repaid with interest thereon ........... e 
principal amount will be paid with, interest after 10 
months from this date” í : f ai 

Held, that the sitta, on which the claim was based, 
was in itself an incomplete record of the transaction 
between the parties and it alone could not validate 
the claim nor would the mere receipt of the two 
cheques which were proved in the cass help to do so. 
The missing link between the two showing what 
the real agreement between the parties was could 
only be supplied by Exhs. B and O but though the 
plaint was inartistically drawn seeking to rest a 
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justifiable claim upon an unjustifiable basis, the 
Court should hesitate in the Frontier Province to 
give more importance to form than to substance. 
The object of pleading is to give fair notice to 
each party of what his opponent's case is, and all 
the documents being from the beginning before 
the Court, there was no question of the defendants 
being prejudiced by the form of the plaint and the 
documents of the nature of Exhs. B and O which . 
were clearly never intended to be negotiable in- 
struments ab all were not promissory notes and were 


‘not, therefore, for want of a stamp, inadmissible in 


evidence. Nawab Major Sir Muhammad Akbar 
Khan v. Attar Singh (1), referred to. 

Messrs. A. M. Dunne, K. C. and W., Wal- 
lach, for the Appellants. ° 

Mr. J. M. Parikh, for the Respondents. 


Sir George Lowndes.—The suit out of 
which this appeal arises was instituted by 
the appellants in the Court of the Senior 
Subordinate Judge of Peshawar, claiming 
payment by the respondent, sued both as a 
firm and individually, of Rs. 27,867/8/- with 
further interest until realisation. 

The foundation of the claim was alleged 
in the plaint to be a sitta or agreement for 
sale in the following terms :— 

“That on the 5th of Asuj (8 Hindu month) 
Sambat (Hindu era), 1988, corresponding to Septem- 
ber #7, 1929, the parties entered into an agreement 
as given in the sitta (agreement to gell) (copy attach- 
ed) through Sant Amir Chand, broker, as under :— 

‘Sale to R. B. L. Karam Ohand Jagat Ram of 
200 boxes of tea to be imported from Shanghai. Tea 
to be sent for by the Receiver {of money) himself. 
Receiver himself to be responsible for profit and 
loss. Interest at the rate of Rs. 11/4/- per annum; 
Time 10 months." 


This d cument in itself, the meaning of 
which is to say the least of it obscure, 
obviously laid uo foundation for the money. 
claimed by the .plaintiffs, but it was. 
further alleged that “for the completion of 
the agreement” the plaintiffs paid to the 
defendauts by cheques on different banks. 
two sums of Rs. 10,000 each on Septem- 
ber 20, and October 8, 1929, respectively,. 
and that “the defendants gave : ther docu- 
ments by way of memos to the plaintiffs” 
of which copies were attached to the plaint. 
The Rs, 27,867/*/ were said to be the 
Rs. 20,000 so paid together with interest 
for the 10 months and at the rate of 114 per 
cent. referred to in the sitta. 

The other documents referred to were 
two whica appear in the record as plain- 
tiffs’ Exs. B and ©. They purpor: sto be 
signed by the respondent firm and ‘trans- 
cribing only the material portions in each 
case) run as follows :— 

“Received from you this 5th day of Asuj, 1986, 
Sambat corresponping to September 20, 1929, a 
cheque for Rs. 10,000 drawn by you on Messrs. 
Grindlay & Co., Limited, Peshawar. The amount 
would be repaid with interest thereon at the rate 
of Rs. 11/4/- per cent. Time 10 months The 
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principal amount will be paid with interest after 
10 months from this date. 


Received from you this 23rd of Asuj, 1986, 
Sambat corresponding to October 8, 1929, cheque 
_ No. 50284, dated October 8, for Rs. 10,000 drawn 

on the Imperial Bank of India, Limited, Peshawar. 

The amount to be paid back with interest at the 
- rate of Ra. 11/4/- per cent. after 10 months. 

This principal amount with interest thereon to 
be repaid after 10 months from this date.” 

The respondents put in a written de- 
fence pleading inter alia that one of the 
defendants named was not a partner; 
denying ‘that the sitta was a completed 
contract and denying that any payment 
was made to them in pursuance of it They 
also pleaded that ‘the documents the 
copies of which had been produced by the 
plaintiffs (meaning thereby the sitta and 
the two documents abstracted above) 
amounted to pro-notes and by reason of 
their being inadmissible in evidence no 
suit could be based thereon.” 

This last plea was founded on the fact 
that none of these documents were stamped 
and if they were held to be promissory 
notes, s 35 of the Indian Stamp Act 
precluded their admission in evidence for 
any purpose. This Act adopted the defini- 
tion of a promissory note contained in ‘the 
Negotiable Instruments Act, 1881, s. 4— 
which raos as follows :— 

“4. A ‘promissory note’ is an instrument in writ- 
ing (not being a banknote ora currency note) con- 
taining an unconditional undertaking, signed by 
the maker, to pay a certain sum of money only to, 
or to the order of, a certain person, or to the bearer 
of the instrument.” 

; The suit went to trial in due course and 
issues were raised— 

“1. Did the defendants’ firm agree to borrow 
money from the plaintiffs and executed the sitta 
dated September 20, 1929 ? 

2. Are the plaintiffs entitled to recover Rs. 20,000 
principal and Rs. 7,867/8/- interest) ? 

Are the documents annexe 
admissible in evidence ? 

4, Is the suit bad for misjoinder of plaintiffs ? 

5, Is Abdul Aziz, defendant, a partner in the de- 
fendants’ firm ?” 


6. To what are the plaintifis entitled and against 
whom ?" 


to the plaint 


The plaintifis' case was supported by the 
evidence -of the head of their firm and the 
broker through whom the transactions were 
negotiafed and in whose books the siita 
was entered. 

The Subordinate Judge delivered his 
judgement on November 29, 1934, affirming 
the appellants’ claim and passed a decree 
in their favour of the same date for 
Rs. 27,867/8/- and costs. 

On the third issue he held that sitta 
was not a promissory note and admitted it 
in evidence on payment of a penalty. He, 
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however, made no pronouncement as to 
the cther two documents, nob appareatly, 
considering them to be material to the 
plaintiffs’ claim. He found all the other’ 
issues in the plaintiffs’ favour. 

The present respondents (the defendants 
in the suit) appealed from this decree to 
the Court of the Judicial Commissioner, 
N. W. Frontier Province, who, on October 
2, 1935, reversed the decree of the lower 
Court and dismissed the suit with costs. 

The principal argument before the 
Appellate Court was as to the two docu- 
ments, Exhs. B and O. It was urged 
that the suit should have been based 
upon them and not upon the sitta, and 
that the reason for not doing so was that 
they were in fact promissory notes, and 
not being properly stamped were inadmis- 
sible in evidence. The learned Judicial 
Commissioners acceded to this contention. 
They say:— 

“On giving the matter our careful consideration we 
have come to the conclusion that the position taken up 
by Counsel for appellants is sound, The sitta 
does not mention the gum to the advanced; it forms 
only a preliminary stage of the negotiations. The 
payment of money and the obtaining of necessary 
documents for its repayment are in fact the steps 
which come in for consideration. The cheques un- 
doubtedly proved payment, but mere payment by 
cheque does not per se give a cause of action for claim- 
ing the money back. It does not prove that the 
amount had been advanced asa loan, The only docu- 
ments which could have supported the claim and form- 
ed its foundation were therefore those which were 
finally handed over and in which the defendants 
undertook to re-pay the money with interest after 10 
months. Plaintiffs have deliberately avoided to found 
their case on them.” 


The judgment did not decide in so many 
words that the two documents in question 
were promisscry notes, but there 
is no donbt that when their judgment 
was pronounced, there was a strong current 
of authority in India to the effect that 
documents of this character containing a 
promise to pay (and it could, hardly be 
contended that those under consideration 


"did not contain such a promise) came within 


the ban of s. 35 of the Stamp Act. The 
Judicial Commissioners evidently thought— 
and their Lordships are inclined to agree 
— that the plaintiffs were afraid to found 
their sut upon Exhs. B and O for fear, 
they should be held to be within the ban 
and that they did “deliberately avoid”, as 
the judgment said, to do this, and they could 
not be allowed to succeed upon the basis 
merely of the sitta and the cheques. 

Their Lordships think that on the sup- 
position that the two documents in question 
were inadmissible in evidence, there was 
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much to be said for this view. What tho 
sitta meant in itself is extremely doubtfal. 
It purports to be an agreement for the sale 
of tea tothe plaintiffs, and the plaintiff 
himself in bis evidence says that this was 
the intention, though his Counsel strenuously 
denies it. But in any case it was in itself 
an incomplete record of the transaction 
between the parties and it alone cannot 
validate the claim for Rs. 27,867 8 nor would 
the mere receipt of the two cheques which 
were proved in the case help to do so. The 
missing link between the two showing 
what the real agreement between the parties 
was could only be supplied by Exhs. B 
and Cand apparently the law refused to 
sanction the completion of the chain. 

But since the judgment of the Judicial 
Commissioner’s Court, a decision of this 
Board, Nawab Major Sir Mohammed Akbar 
Khan v. Attar Singh (1), has made it clear 
that the shadow resting upon these exhibits 
throughout the case was unreal; that docu- 
ments of this nature which were clearly never 
intended to be negotiable instruments at 
all are not promissory notes and are not, 
therefore, for want of a stamp, inadmissible 
in evidence. If this decision had been be- 
fore the learned Judicial Commissioners, 
their Lordships doubt if they would have 
come to the conclusion they did. They 
would, it may be admitted, havehad before 
them a plaint inartistically drawn and 
seeking to rest a justifiable claim upon an 
unjustifiable basis, but even so they would 
probably have hesitated in the Frontier 
Province to give more importance to form 
than to substance. The object of pleading 
is. to give fair notice to each party of what 
his opponent's case is, and all the documents 
being from the beginning before the Court 
there was no question of the defendants 
being prejudiced by the form of the plaint. 
The necessary deduction from all the 
documents read together with the oral evi- 
dence could, their Lordships think, only be 
that the conclusion come to by the trial 
Court was right. 

It has been suggested before the Board 
that Exhs. B and © were only copies of 
the original documents and therefore ine 
effective as evidence. Their Lordships 
would not be prepared to hold that this 
suggestion is borne out by the record, but 
the point was not taken in the Courts in 


(1) 63 I A 279; 162 Ind. Cas. 4514: 1936 OLR 301; 
1986 A LR 479; BRP O 274; AIR 1934 PO171; 2 
BR 588; 441 W 23:40 OW N 997; (1936) M W N 
DATI ON, > pon LR 739; 68 O L J 54l; 

h 986; 17 . 557; 7LM L J 712; 38 P 
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India and they must, therefore, hold that ib 
ia not now open to the respondents. 

The only other defence which has been 
raised tothe appellants’ claim was as to 
the liability of the respondent Aziz Ahmad 
asa partner. Thie was not dealt with by 
the learned Judicial Ccmmissioners and 
their Lordships have no doubt that the find- 
ing of the Subordinate Judge that he 
was a partner of the defendants’ firm was 
amply justified. 

For the reasons given above, tHeir Lorde 
ships will humbly advise His Majesty that 
this appeal should be allowed, that the de- 
cree of the Judicial Commissioners should 
be set aside and that of the Subordinate 
Judge restored. ‘The respondents must 
pay the appellants’ costs both in the High 
Court and before this Board. 

D. Appeal allowed. 
Solicitors for the Appellants :— Messrs. 
Hy. S. L, Polak & Co. 

S-licitors for the Respondents :—Messrs. 
T. L. Wilson & Co. 


PATNA HIGH COURT 
Criminal Revisions Nos, 520 and 
521 of 1937 
November 11, 1937 
Fazi ALI, J. 
RAMDENI PATHAK AND ANOTHER 
— PETITIONERS 
verSus 
EMPEROR— Opposite PARTY 

Penal Code (Act XLV of 1860), ss. 211, 193— 
Magistrate declining to prosecute—District Magis- 
trate directing prosecution—Trial Magistrate com- 
mencing prosecution—Propriety— Proper procedure— 
Prosecution under 8.193—Duty of prosecution. 

Once a Magistrate passes an order declining to 
take action under ss 211 and 193, Penal Code, that 
order can be displaced only by the order of the 
Appellate Court under s. 476-B, Oriminal Procedure 
Code. The District Magistrate has no power to 
direct the prosecution and ifthe Magistrate in mak- 
ing the complaint allows himself to be guided by the 
wishes ofa superior executive officer acting in that 
capacity, he manifestly acts improperly and contrary 
to law, 

In a prosecution under s. 193, Penal Code, it is 
incumbent on the prosecution to show first that the 
statement made by the accused was false and second- 
ly that they knew it or believed it to be false or 
did not believe it to be true at the time they made 
the statement, e, 

Cr. R. from the order ofthe Additional 
Sessions Judge, Muzaffarpur, dated Septem- 
ber 7, 1937. 

Mr. A. K. Mitter, for the Petitioners. 

The Advocate General, for the Crown. 

Order.—In my cpinion the Rule issued 
in these two cases by my brother James 
must be made absolute. Before dealing 


with the merits of the case, I wish to pro- 
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duce a passage from the able judg- 
ment of the learned trying Magistrate 
Which sets out the circumstances under 
which the prosecution of the two peti- 
tioners originated. The passage runs as 
follows : 

“In the trial before Mr. A. Singh, Deputy Magis- 
trate, Dhanukdhari Missir and others were charged 
for theft and for being members of an unlawful 
assembly... . Mr. A. Singh acquitted the accused 
in that case, his finding being that the case in- 
stituted by Muhammad Isa was maliciously false 
and all the witnesses had lied. A petition was 
subsequently filed by Dhanukdhari Missir before 

. A. Singh for the prosecution of the witnesses 
for giving false evidence. He rejected this petition 
and refused to take action. The Superintendent of 
Police, Champaran, and the District Magistrate then 
carried on a correspondence regarding the matter 
(this does not form part of the record but it is 
necessary to refer to this in order to explain the 
sequence of events) and ultimately the District 
Magistrate directed the trying Magistrate to 
institute proceedings against Muhammad Isa 
and the persons whom he found had given 
false evidence before him at the original trial. 
Mr. A. Singh went into the matter again and he 
drew up the charges which form the subject- 
matter of this case against Ramdeni and made a 
sompieint in writing to the S. D. O. Sadar, etc. 
ete., 

It appears that on July 18, 1936, Muham- 
mad Isa had lodged an information atthe 
Police Station, Madhubani, charging 
Dhanukdhari Missir and certain other 
persons with having formed an unlawful 
assembly and removed the materials of his 
hut and certain other articles from a 
piece of land belonging to him with a view 
to dispossess him from it. The case was 
investigated by the Sub-Inspector in charge 
of the Police Station under the supervision 
of the Divisional Inspector and the 
allegations of Muhammad Isa being found 
to be true, a charge sheet was submitted 
. against Dhanukdhari Missir and others. 
These persons were, however, acquitted by 
the trying Magistrate on September 17 
1936. The learned Magistrate was then 
moved by Dhaukdhari Missir to prosecute 
Muhammad Isa and his witnesses including 
petitioners under ss. 211 and 193, Penal 
Oode, respectively but he declined to do 
so by his order, dated October 12, 1936. 
Subsequently the District Magistrate inter- 
vened In the matter as stated in the 
passage quoted above, and the trying 
Magistrate accordingly preferred a com- 
plaint against Muhammad Isa as well as 
the petitioners. Muhammad Isa has since 
been acquitted of the charge under s. 211, 
but the petitioners have been convicted 
of the offence under s. 193, Penal Code and 
sentenced to undergo rigorous imprison- 
ment for two months each. It-may be 
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stated that the petitioner Shecs.ran 
Ohaudhuri was charged in respect of three 
statements and the petitioner Ramdeni 
Pathak in respect of two. The only state- 
ment, however, in respect of which these 
petitioners have been convicted relates to 
certain weapons said to have been carried 
by the persons accused in Isa’s case. The 
finding of the Courts below briefly is that 
whereas the petitioners had not stated 
before the Police that the persons named by 
them as accused in Isa’s case carried any 
weapons such as bhalas, ganrasa:, ete, 
they falsely stated before the trying Magis- 
trate that they had made such a statement 
before the Police. 

Now there can be no doubt that the 
manner in which the prosecution of the 
petitioners was started was highly irregu 
lar, because once an order had been 
passed by the Magistrate declining to take 
action in the casa, that order could have 
been displaced only by the order of the 
Appellate Court (the Sessions Judge in this 
case) under s. 476-B, Criminal Procedure 
Code. The District Magistrate had no 
power to direct the prosecution of Muham- 
mad Isa or the petitioners, and if the 
Magistrate in making the complaint in 
this case allowed himself to be guided by 
the wishes of a superior executive officer 
acting in that capacity, he manifestly 
acted improperly and contrary to law. 
The proceedings against the petitioners 
were thus liable to be quashed, if suitable 
action had been taken at an earlier 
stage on their behalf. The trial, how- 
ever, having proceeded and the peti- 
tioners having been found guilty, it be- 
comes necessary to deal with the merits of 
the case. 

Now, in a prosecution under s. 193, itis 
inéumbent on the prosecution to show first 
that the statement made by the accused 
was false, and secondly, that they knew it 
or believed it to be false or did not 
believe it to be true at the time they made 
the statement. In my opinion it is 
difficult to say on the record as it stands 
that the prosecution has discharged the 
onus fully and properly with regard to 
either of these matters. This is not a case 
in which the statements which have been 
found to be false are in direct conflict with 
any statements made by the petitioners 
before the Police. The statem-nts made 
by them are said to be false, because 
there is no record of any Gorresponding 
statement in the Police Diary. lt is, 
however, conceded in the juigments of 
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the trying Magistrate as well as the 
Aprellate Court that the investigating 
rolice Officer did not record the statements 
of the petitioners in extenso but recorded 
onlya gist of them. The learned trying 
Magistrate has also quoted certain observa- 
tions from the judgment of the Sessions 
Judge of Muzaffarpur in another case 
where the learned Judge had observed that 


© “omissions must naturally be made in case diaries 
and the possibilities of error regarding the statement 
of witnesses are also considerable,” 


Both the Courts below have also stated 
in their judgments that the Police Officers 
who deposed in this case had no indepen- 
dent memory of ihe statements made to 
them by the petitioners but merely relied 
on the diary and upon the fact that impor- 
tant statements are, as a matter of practice, 
seldom left cut of the diary. In such cir- 
cumstances this being clearly a case of 
oath against oath, it would, in my opinion, 
be highly unsafe to convict the accused 
upon the statement of only the Police 
Officers. Besides, the responsibility of the 
prosecution does not end merely with the 
proof of the fact that the statement is 
incorrect, but, asI have already stated, it 
is incumbent on it to prove that the 
accused deliberately made a false state- 
ment. ‘Now one of the charges against 
these accused persons was that they had 
implicated certain persons before the trying 
Magistrate who had not been named by 
them before the Police. The learned Ad- 
‘ditional Sessions Judge has, however, set 
aside their conviction on that charge on 
the ground that the statements before Mr. 
‘A. Singh were made by the accused nearly 
one year after they had made their state- 
ments before the Police and it was pos- 
sible for them to have been under the 
‘impression that they had named ‘certain 
persons before the Police when, as a matter 
of fact, they had not done so. In my 
opinion the same reasoning will apply to 
a statement made by the petitioner with 
regard to the weapons. It has been 
suggested that there was a conspiracy on 
behalf of the complainant and his witnesses 
to magnify the case against Dhanukdhari 
Missir and his party and so they deliberately 
introduced allegations with regard to the 
possession of weapons by the latter in the 
Court of the Magistrate, though they had 
not made any referenceto it before the 
Police. This is after all mere speculation 
and it loses much of its force by reason of 
the fact that Muhammad Isa who was pro- 
secuted unders. 211 has been acquitted, 
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Besides, the case brought by Muhammad 
Isa was even without the introduction of 
the weapcns a fairly sericus one, inasmuch 
as if his allegations were true, the persons 
accused by him had not only assembled 
with an unlawful common object, but had 
removed his hut with a certain quantity of 
grain and also carried off certain otker 
articles. In my opinion, upon the materials 
on the record, it would be entirely unsafe 
to uphold the conviction of the accused 
persons and the learned #“Advucale- 
General who appeared for the Crown 
being of the same view frankly stated 
that he could not support the convic- 
tion. The applications are, therefore, 
allowed and the conviction of the petitioners 
and the sentences passed against them are 
set aside. 


D. Applications allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1198 of 1936 
January 27, 1937 
Butpg, J. 

Firm BUJA MAL-GAINDA MAL— 
PLAINTIFF—- APPELLANT 
versus - 

MUKTA PARSHAD AND ANOTHER-— 
DERENDANTS— RESPONDENTS 

Limitation Act (IX of 1908), s. 4 — Institution of 
suit in wrong Court— Plaintiff, if entitled to deduc- 
tion under s.4—Civil Procedure Code (Act V of 1908), 
0. VII, rr.10, 14—Plaint presented in wrong Court 
returned for presentation to proper Court—No 
endorsement under 7.10 — Pro-note basis of suit 
returned two days later— Time required for obtaining 
it, if can be deducted, 

Where a plaintis presented to the wrong Court, 
plaintiff is not entitled to any deduction on account of 
holidays, as what is necessary under s. 4, Limitation 
Act, is that the plaint must have been presented to 
the proper Oourt. Mira Mohideen v. Nalla Perumal 
Pillai (1), Seshagiri Rao v. Velayudham Pillay (2), 
Ummaihu v. Pathumma (3), Govindasami Padayachi 
v. Sami Padayachi (4), Surat Singh v. Nihal Kuer 
(5), Dharman Ram-Ladha Ram v. Ganga Ram (6), 
and Magbul Ahmad v. Onkar Pratap Narain Singh 
(7), relied on. ` 

Where on a suit on a pro-note being filed in the 
wrong Court, the Court returned the plaint for pre- 
sentation to the proper Court bat with no endorse- 
ment as required under O, VII, r.10, Civil Procedure 
Code, and the pro-note was returned a couple of days 
later and the plaint was presented to the proper 
Court on the day next after receipt of thee pro-note ; 

Held, that the absence of any endorsement on the 
plaint as required by O. VII, r. 10; Civil Procedure 
Code, was a mere irregularity and it could not beheld 
that the proceedings were not terminated merely 
because the necessary endorsement was not made 
on the plaint. The time which was taken by the 
plaintiff for obtaining the pro-note also could not be 
deducted. It was true that according to O. VII, r. 14, 
Civil Procedure Code, any document on which a suit 
was based had to be produced with the plaint, but in 
the present instance if the pro-note was in Court and 
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not m possession of the plaintiff, it was open to him 
to state the fact in the list of documents to be attached 
to the plaint. The suit was, therefore, barred by 
time. Neerendrabhooshan v. Berhampur Oil Mills 
Lid. (8), distinguished. 

5. O. A. from a decree of the Additional 
he Judge, Gurgaon, dated May 23, 

Mr. Tek Chand, for the Appellant. 

Messrs. Achhru Ram and F. C. Mittal, for 
the Respondent No. 1. 

Judgment—tThis is a second appeal 
arising out of a suit for the recovery of 
Rs. 819-14-6 on the basis of a pro-note 
dated July 6, 1930. The suit was origi- 
nally instituted in the Court of the Sub- 
ordinate Judge at Ambala on July 8, 
1933. The Court held that it had no 
jurisdiction to try the suit and ordered the 
return of plaint for presentation to the 
proper Court. Against this decision an 
appeal was preferred to the District Judge 
who affirmed the order of the trial Court 
and dismissed the appeal on November 
13, 1934. The plaint was accordingly 
returned to the plaintiff for presentation 
to the proper Court on November 14, 
1934, but without any endorsement thereon 
as required by O. VII, r. 10, Civil Procedure 
Code. The pro-note on which the suit was 
based was also not returned to the plaintiff 
till November 16, 1934. On receiving the 
pro-note on the latter date, the plaintiff 
went to Gurgaon and presented the plaint 
to the Court of a Subordinate Judge there 
on November 17, 1934. When the suit 
came up for hearing it was contended on 
behalf of the defendants that it was 
parred by time. This contention was 
rejected by the trial Court and the plain- 
tiff was granted a decree. But on appeal 
the learned Additional District Judge held 
that the suit was barred by time and 
dismissed it accordingly. From this deci- 
sion the present appeal has been preferred. 

It has been stated above that the pro- 
note on which the suit was based was 
executed on July 6, 1930. The limita- 
tion for the suit was three years and 
expired on July 6, 1933. Sixth and seventh 
of July 1933 were, however, holidays and, 
therefore, the suit was instituted on July 
8, 1933. Tne learned Oounsel for the res- 
pondents has urged that even excluding 
the time taken by the plaintiff in pro- 
secuting his suit in the Court at Ambala, 
the suit must be held to be time-barred, 
because the plaintiff was not entitled to 
take advantage of s. 4, Limitation Act, in 
the circumstances cf the case. It was urged 
that s. 4 applies only when the plaint is 
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presented to the proper Court, and in the 
present instance, as the plaint was presented 
to a wrong Court in the first instance, 
the plaintiff is not entitled to any deduction 
on account of the holidays under s. 4 in 
addition to the time which he claims under 
s. 14, Limitation Act. In support of the 
contention tke learned Counsel for the 
respondents has relied on Mira Mohideen 
v. Nalla Perumal Pillai (1), Seshagiri Rao 
v. Velayudham Pillay (2), Ummathu v. 
Pathumma (3), Govindasami Padayachi v. 
Sami Padayachi (4), Surat Singh v. Nihal 
Kuar (5) and Dharman. Ram-Ladha Ram 
v. Ganga Ram (6) and a decision of their 
Lordships of the Privy Council reported 
in Maqbul Ahmad v. Onkar Pratap Narain 
Singh (7). This ground was apparently 
not taken before the learned Additional 
District Judge but it is purely a question 
of law, anc seems to be fully supported 
by the au'horities referred to. It appears 
to me that the suit must be held to be 
barred by time on this ground alone. 
The learned Counsel for the appellants was 
not able to cite any authority to the con- 
trary. He merely contended that July 6 
and 7, 1933. were holidays for the Oourt 
at Gurgaon also. But this does not appear 
to make any difference; what is necessary 
in view of the wording of s. 4, Limitation 
Act, according to the authorities referred 
to, is that the plaint must have been 
presented to the proper Oourt. In the 
present instance this was not done. 


The learned Counsel for the appellant 
then contended that as the plaint was 
returned in the first instance without any 
endorsement thereon as required by O. VIL 
r. 10, Civil Procedure Code, the proceedings 
in the Appellate Court at Ambala cannot 
be said to have terminated even now and, 
therefore, the suit was within time. In 
support cf this contention reliance was 
placed on Neerendrebhooshan v. Berhampur 


9 36 M 131; eee Sa 58; 21 M LJ 1000; 10M L 
4: (1911) 2M ; 

a ~ M 282; 14 Ind. Cas. 157; 22 M L J 377; (1912) 
M WN 437. 

(3) 44 M 817; 63 Ind. Cas. 924; A I R19 1 Mad. 654; 
41M LJ 84; 13 LW 631; (1921) M W N 142. 

(4) A I R 1923 Mad. 114; 69 Ind. Oas 724; 43M L J 
579; 31 M L T 255; 16 L W 911; (1923) M W N 42. 

(5) A I R 1929 Lah. 577; 117 Ind. Cas. 900; Ind. Rul, 

Lah. 724. 
a Lah. 12; 116 Ind. Oas. 314; A 1 R 1929Lah, 
423; 31 P L R396; Ind, Rul. (1929) Lah. 450. 

(7) 62 IA 80; 155 Ind, Cae. 205, A I R 1935 P O 85; 
57 A 242; (1935) O W N 527; (1935) M WN 438; TRP 
O 191; #1 L W 629; (1935) AL J 578; 39 O W N640; 
65 M L J 605;610 L J 267; 37 P LR 395; 37 Bom. L 
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Oil Mills Lid. (8)but that ruling does 
not appear to me to support the learned 
Counsel's contention. The only point decid- 
ed in that case wus that the plaintiff is 
entitled in a case of this type to deduct 
under s. 14, Limitation Act, not cnly the 
period up to the dute of the order but up 
to the actual return of the plaint. In the 
present instance it is not denied that the 
plaint was actually returned to the plaintiff 
for presentation to the proper Court on 
November 14, 1934. The absence of any 
endorsement. on the plaint as required by 
O. VII, r. 10, Civil Procedure Code, w:8 
a mere irregularity and it cannot be held 
that the proceedings have sitll not ter- 
minated merely because the necessary 
endorsement was not made on the plaint. 
The time which was taken by the plaintiff 
for obtaining the pro-note also cannot be 
deducted. It is true that according to 
O. VII, r. 14, Civil Procedure Code, any 
document on which a suit is based has to 
be produced with the plaint, but in the 
present instance if the pronote was in 
Court and not in possession of the plain- 
tiff, it was open to him to state the fact 
in the list of documents to be attached to 
the plaint. For reasons given above, I am 
of opinion that the suit was rightly held 
to be barred by time. I, therefore, dis- 
miss the appeal but in view of all the 
circumstances, I leave the parties to bear 
their own costs in this Court. 
Appeal dismissed. 


N. 
(8) A I R 1933 Oal, 914; 149 Ind, Cas. 79; 60 © 1122; 
6R 0512, 





_.  _ PATNA HIGH COURT 
Criminal Revision Petition No. 193 of 1937 
August 24, 1937 
VARMA AND Rowsanp, JJ. 

KUNJO CHAUDHRY--Petitiongr 
versus 
-. EMPEROR-— OpPposiTE PAkTy 

Criminal Procedure Code (Act V of 1898), ss. 4"6 B, 
476, 439—Appellaie Court, if can remand case for 
inquiry—Application under s. 476 for filing com- 
plaint rejected—District Judge setting aside order 
—Case sent back for inquiry—Trial Court, if can file 
complaint after inquiry—Objection to initiation of 
proceedings should be taken at early stage—No ob- 
jection taken in trial or Appellate Court—If can 
be taken before High Court in revision. 

The Appellate Court can, under a. 476-B, remand a 
case to the lower Court for purposes of inquiry. 
The powers of the Appellate Court under s, 476-B, 
Criminal Procedure Code are not exhaustive and 
the Appellate Court can exercise all the powers 
contemplated by the Criminal Procedure Code, ex- 
cept those which are expressly excluded. Krishna- 
machart v. Emperor (9) and Janardana Rao v, 
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Lakshmi Narasamma (10), followed. 

(Case-law reviewed. | 

It is a fundamental principle that a person once 
acquitted of an offence cannot again be tried for 
that offence (s. 403, Criminal Procedure Code). But 
dismissal of a complaint or discharge of an accused 
in a warrant. case is no bar to his being there- 
after tried on the same facts Where, therefore, the 
District Judgeon appeal sets aside the order of the 
lower Court rejecting an application under s. 476 
asking the Court to file a complaint against a 
person, and directs the lower Court to hold an 
inquiry and file complaint, if necessary, the lower 
Court is not debarred from filing complaint after 
inquiry, by its previous refusal to do sg. 

An objection to initiation of proceedings must be 
taken at an early stage, and where the no objection 
is raised in the trial Court against the validity of 
the complaint, nor is the matter agitated in appeal 
before the Court of Session, the validity of the 
complaint cannot be questioned in a revision peti- 
tion tothe High Court, Jabar Ali v. Emperor (11), 
Jugeshwar Singh v. Emperor (12) and Ali Ahmad v. 
Emperor (13), relied on. 

[Case-law reviewed.] 

“Or. R. P. against an order of the 
Sessions Judge, Monghyr, dated March 3, 
1937. 

Messrs. Baldeo Sahay and Harinandan 
Singh, for the Petitioner. 

The Advocate-General, for the Crown. 

Varma, J.—This is an application on 
behalf of one Kunjo Chaudhry who has 
been convicted under ss. 467-109 and 471, 
Penal Code. He was sentenced to three 
years’ rigorcus imprisonment under euch 
of the sections, the sentences to run con- 
currently, but cn appeal it has been 
reduced to 18 montls under each ccunt, 
and the sentences are to run concur- 
rently. 

It appears that on Baisakh 10, one 
Nathu Mandal executed a handnote ia 
favour of the petiticner for Rs 65-7-0., 
Tke case for the prcsecuticn was that in 
Chait 1337 Nathu Mandal paid Rs. 77-8-0 
to the petiticner in full satisfaction of the 
debt but the petitioner refused to return 
the handncte because Nathu Mandal 
refused to pay an additional sum of Rs. 5. 
On March 27, 1935, the petitioner insti- 
tuted a suit (No. £05) in the Court of 
Small Causes at Bhagalpur, on the basis 
of the handnote in question, and he is 
alleged to have altered the date of the 
handnocte from Baisakh 10, 1336, to Baisakh 
10, 1339, so as io avoid tle bar of 
limitation. The suit was later on dis- 
missed for default and the petitioner took 
no steps fcr restoration of the case. On 
Octcber 4, 1935, Noethu Mandal filed an 
application before the Small Cause Court 
Judge, under s. 476, Criminal Procedure 
Cede, asking tLe Judge to file a complaint 
against the petitioner for having abatted 
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commission of forgery with respect to the 
handnote in question, and for dishonestly 
using the handnote as genuine knowing or 
having reason to believe it to be a forgery. 
That petition, it now appears, was reject- 
ed -by the first Oourt on the ground that 
the suit in question had been dismissed 
before the petition was filed. Then there 
was an appeal to the District Judge, who 
set aside the order of the Small Cause 
Court Judge, holding that he had erro- 
neously refused to exercise the jurisdiction 
vested in him by law, and directed the 
Small Cause Court Judge to hold a pre- 
liminary inquiry to find out if there were 
sufficient materials to file a complaint 
against the petitioner. This order was 
passed on March 20, 1936. The Small 
Cause Court Judge held an inquiry and 
filed the complaint on May 11, 1936. In 
due course the petitioner was committed 
to the Court of Session for trial, and con- 
victed and sentenced as already stated. 
The present application is directed against 
the conviction of the petitioner as the 
result of the trial. The rule issued by this 
Court was of a limited character in the 
following terms: 

“Let a rule be issued onthe District Magistrate 
of Bhagalpur to show cause why the conviction 
of the petitioner should not be set aside on the 
ground that there was no proper sanction for his 
prosecution inasmuch as the complaint filed by 
the learned Munsif (Small Cause Court Judge) was 


after remand by the District Judge who had no 
power to order such a remand.” 

Mr. Baldeo Sahay, appearing on behalf 
of the petitioner, urges that s. 476 B, 
Criminal Procedure Code, empowers the 
Appellate Court either to: 

“Direct the withdrawal of the complaint or, as the 
case may be, itself make the complaint which the 
Subordinate Court might have made under s. 476, 
and ifit makes such complaint, the provisions of 
that section shall apply accordingly.” 


He argues that the complaint made by 
the Smail Cause Court Judge was illegal 
inasmuch as there is no power given to the 
Appellate Court to make an order of 
remand in a case under s. 476. In support 
- of his contention Mr. Baldeo Sahay has 
cited various decisions. He refers to the 
Full Bench decision of the Lahore High 
Court in Dhanpat Rai v. Balak Ram (1) 
where in answer to the question: 

“Gan the Appellate Court order a remand and 
direct the trial Court to make a preliminary inquiry 


and come to a fresh decision on the question of 
making or not making a complaint.” 


it was held that the procedure on appeal 
(1) 13 Lan, 342; 135 Ind. Cas. 594; A IR 1931 Lah 


761; (1931) Or. Cas. 1065; 33 Or. L J 178; 33PLR 
558; Ind. Rul. (1932) Lah. 130 (F B}. 
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under s. 476-B, Criminal Procedure Code 
is procedure on an appeal under that Code, 
and as that Code provides for no remand, 
the Appellate Court cannot make a remand 
to the trial Oourt, but the Appellate Court 
may itself make an inquiry in a case where 
it comes to the conclusion either that the 
trial Court has made no preliminary 
inquiry at all or has made a defective 
inquiry. That was a case in which the 
defendant in a suit filed a petition for 
prosecution of the plaintiff on the ground 
that a false affidavit had been sworn by 
the latter. The petition was rejected, and 
the defendant appealed to the Senior 
Subordinate Judge who held that the trial 
Court had given no notice to the other 
side and had given the defendant no 
opportunity of showing the falsity of the 
affidavit and had summarily dismissed the 
petition. He held that on the facts of the 
case a preminary inquiry was necessary 
and the want of such inquiry was a 
material irregularity. He, therefore, set 
aside the order of the Court dismissing the 
petition, and remanded the case for passing 
a proper order after giving the petitioner 
an opportunity of establishing the allega- 
tions. 

The next case referred to by Mr. Baldeo 
Sahay is the decision in Mendi Lal v. Ram 
Adhin (2), in which the decision in Dhanpat 
Rai v. Balak Ram (1), has been relied upon, 
and it was held that the order of an 
Appellate Court remanding the case and 
directing further inquiry into the alleged 
commission of the offence under s. 193, 
Indian Penal Code, was ultra vires and 
absolutely void. That was also a case in 
which an application for revision was filed 
against an order of the Sessions Judge who 
reversed the order of the Special Magistrate 
and remanded the case to the Special 
Magistrate with a direction to make further 
inquiry under s.47*, Criminal Procedure 
Code. The next case referred to by the 
learned Advocate is a Single Judge decisi-n 
of the Madras High Court in Vanni Nainar 
v, Periaswami Naidu (3), where it was 
held that in an appeal under s. 476-B, 
Criminal Procedure Code, the Appellate 
Court has no jurisdiction to take additional 
evidence for the dispcsal of the matter 
coming up before it under the section, 
whether or not there was any objection to 
the reception of that evidence; an: that, 

(2) 10 Luck. 335; 153 Ind. Cas. 104; A I R 1935 
Oudh £9; (1935) Or. Cas. 113; 36 Or. L J 254,11 O W 
N 1469; 7 R O 291 


(3° 51 M 603; 108 Ind. Cas. 638, A I R 1928 Mad. 
391; 29 Cr. L J 445; 55 M LJ 218, 
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s. 428, of the Code, which empowers the 
Appellate Court to take evidence, has no 
application to proceedings under s. 476 B. 
There a petition was filed by the defendant 
against the plaintiff under s. 476. The 
Court refused to file a complaint and the 
defendant then appealed to the District 
Court under s.476-B of the Code. The 
Appellate Court admitted an affidavit for 
the disposal of the matter, and relying on 
the affidavit finally dismissed the applica- 
tion. Against this order a petition was 
moved before the High Court which after 
expressing the view above stated, remanded 
the case tothe District Judge for disposal 
in accordance with law. 

The next case relied upon is that in 
Manir Ahamed v. Jogesh Chandra (4), 
where it was held that in an appeal under 
s. 476-B, Criminal Procedure Code, the 
Appellate Court has no jurisdiction to 
remand the case directing the Court of first 
instance to file a complaint, but must do 
so itself. In this case also, the petitioner 
approached the High Court after the order 
of remand was wade by the Appellate Court 
under s. 476-B. ‘ihe next case referred to 
is Mahomed Boyetulla v. Emperor (5), where 
it was held that appeals under s, 476 B, 
Criminal Procedure Code, are subject 
to all the provisions applicable to criminal 
appeals as laid down in s. 419 and the 
following sections, and it was, therefore, 
open to an Appellate Court to dismiss the 
appeal summarily under s. 421. Their 
Lordships did not interfere in a case in 
which the Appellate Court summarily dis- 
missed an appeal against an order by a 
jower Court to fle a complaint. 

The learned Advocate-General has drawn 
my allention to various cases in which it 
has been held that the powers of the Ap- 
pellate Court mentioned in s. 476-B, Cri- 
minal Procedure Code, are not exhaustive. 
He has referred to the decision in Nasarud- 
din Khan v. Emperor (6). The point raised 
in that case was that the District Judge 
had no jurisdiction whatever to dismiss 
the appeal cf the petitioner without looking 
into the record and considering the same. 
It appears that when an application was 
filed w.der s. 476-B, an Advocate appeared 
on the first date und he was absent on the 
second date. Tke District Judge thinking 

4) 65 O 1277; 11 . 86; 

196 Ted. Ral. (i929) cat oe edi ee 

(5) 58 O 402; 129 Ind. Cas 317; A IR 1931 Cal. 3; 


(1931) Cr. Cas. 35; 32 Or. L J 325; 34 O W N 993 
ind Rul. (1931) Cal 157. ? 23; 


(6) 53 O 827; 99 Ind. Cas, 124; A I R 1927 Cal, 98; 
Or; Lr J 92. SARRE 
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that this was an abandonment of the appeal 
he dismissed the application. Their Lord- 
ships held that that was not a matter in 
which the High Court could interfere under 
s 115, Civil Procedure Code. They held 
farther that the procedure governing such 
cases is to be sought in the four corners 
of the Civil Procedure Code, and having 
come to that conclusion they held that the 
District Judge was fully competent to 
dismiss the appeal. 

In Baidyanath Giri v. Emperor’ (7), we 
have a Single Judge decision which says 
that the provision of s. 421, Oriminal Pro- 
cedure Code, applies to all appeals unless 
it is specilically provided otherwise. This 
decision is of importance as indicating that 
s. 476 B is not exhaustive. 

The case reported in Surendranath Maity 
v. Susilkumar (8) is another decision of the 
Calcutta High Court which, following its 
previous decisions, held that the provisions 
of s. 115, Oivil Procedure Code, apply to 
applications under ss. 476-A and 476-B 
originating in Civil Courts. Here also, the 
question was whether the lower Appellate 
Court could order a remand. It was ob- 
served in that case that s. 476-B is not in- 
tended to be exhaustive In this case also, 
the petitioner moved against the order of 
the Appellate Court sending back the case 
on remand for further inquiry. 

In Krishnamachari v. Emperor (9) it was 
held that s. 476-B isnot exhaus‘ive as to 
the powers of the Appellate Court in the 
case of a complaint under s. 476; it has 
power of remand and also of summary 
dismissal in such cases, But in this case 
the ground that was taken at the time of 
admission that the powers of an Appellate 
Court under s. 476B were exhaustive 
was not pressed at the time of hearings 
This application also was made against an ^ 
order of the Sessions Judge refusing to 
direct the withdrawal of a complaint pre- 
ferred by a Magistrate. 

In Janardana Rao v. Laksmi Narasamma 
(10) it was held that the provisions of 
Chap. 31 can be applied to the hearing of an 
app 'al under s. 476 B. Thecalling for further 

(7) 12 P L T 336; 131 Ind. Oas. 538; A I R 1931 Pat. 
yii GUD Or, Oas. 360; 32 Or. L J 735; Ind. Rul. (1931) 

at, 

(8) 59 C 68; 134 Ind. Cas. 1063; A I R 1931 Cal. 
60}; (1931) Cr. Cas 756; 33 Cr. L J 38; 35 O W N 775; 
Ind. Rul, (1932) Cal 23. 

(9) A I R 1933 Mad. 767; 147 Ind. Oas. 794; sgt) 
Cr. Oas. 1373; 35 Or. L J 503; 65 M L J 534; 38 L 
581; 6 R M 392. 

(10) A IR 1934 Mad. 52; 147 Ind. Cas. 351; (1934) 
Or. Cas. 52; 35 Or. O J 392; 57 M 177; 65 ML J 873: 
38 L W 940; 6 R M 330; (1933) MW N 1476. 
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evidence is not permissible under s, 428, but 
a remand for proper disposal is competent 
under cls. (c) and (d) of s. 423, and that in 
an appeal under s. 476 B in a civil pro- 
ceeding, the Appellate Court has power to 
remand the matter back to the lower 
Court for disposal. In the course of the 
judgment itis said that as s. 476-B does 
not provide for dismissal of appeals, and 
as that poweris inherent in all Appellate 
Courts, it must be keld that: powers under 
s. 476-B are not exhaustive. 

From a review of these cases it is clear 
that cpinion is divided as tn whether an 
Appellate Court under s. 476 B has or 
has not the power to remand a case to 
the lower Court fcr purposes of inquiry. 
The Lahore and Lucknow High Courts in 
some of the later decisions hold that the 
powers under s. 476-B are exhaustive, 
whereas most of the recent decisions of 
the Madras High Court are to the effect 
that tke powers are not exhaustive. 
I would prefer to adopt the Madras High 
Court view and hold that the Appellate 
Court can exercise all the powers contem- 
plated by the Criminal Procedure Code, 
except those which are expressly excluded. 
But the matter does not end here. These 
are cases in which the petitioner went to 
the High Court in revision immediately 
after the order was passed. But in this 
case the Munsif filed a complaint on May il, 
1936: it is on that complaint and not 
on the District Judge’s order that the 
present prosecution started. Assuming the 
District Judge’s order to be a nullity, was 
there any want of power in the Munsif to 
file the complaint ? Itis said he could not 
do so because he had previcusly declined 
todo so. No doubt it is a fundamental 
principle that a person once acquitted of 
an offe.ce cannot again be tried for that 
offence (s. 403, Criminal Procedure Code). 
But this is no such case, Dismissal of a 
complaint or discharge of an accused in a 
warrant case is no bar to his being there- 
after tried on the same facts and Mr. 
Baldeo Sa!:ay has not been able to show 
us any provisicn of law by which the filing 
of this complaint was bared. 

Even if there had been a legal defect, 
no steps were taken against that com- 
plaint. No appeal was presented to the 
District Judge under s. 476 B. In the 
trial Court, so far as appears, no objection 
was made. There is nothing in the judg- 
ment to indicate that any special objec- 
tion was raised against the validity of the 
complaint, nor was that matter agitated 
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in the appeal before the Court of Session. 
The questicu is whether the validity of 
the ccmplaint can now be questioned by 
the petitioner after his conviction by the 
trial Court and its ccnfirmaticn by the 
lower Appellate Court. Iu Jabar Ali v. 
Emperor (11) Rankin, O. J. held that a per- 
son who has not appealed against an order 
resulting in a ccmplaint urder s. 476, 
cannot argue before the Magistrate whe- 
ther the complaint is a good ecmplaint or 
made by a proper officer or so forth. It 
was argued in that case that although 
there was an appeal against every order 
made under s. 476, it is open to the per- 
son complained against not to exercise his 
right of appeal at all and to argue before 
the Magistrate or the Sessions Judge whe- 
ther the complaint was a gocd complaint 
or made by a proper officer. His Lord- 
ship observed as fi llows: 

“In my opinion this contention cannot be too 
formally rejected. What the Criminal Procedure 
Code requires is thatcertain proceedings shall not 
be instituted unless there is a complaint Whe- 
ther there isa complaint or there is no complaint, 


in my judgment, is a question which can only be 
agitated in the manner provided.” 


In our own High Court it has been held 
in Jugeshwar Singh v. Emperor (12) that an 
objection to initiation of proceedings must 
be taken at an early stage, and where the 
case is triable by Sessions, and is initiated 
on the complaint by a Magistrate under 
s. 476, once the commitment is made it is 
too late for the accused to take an objec- 
tion against the initiation of the proceed- 
ings on the ground of want of jurisdiction 
in the Magistrate or the person function- 
ing as such, and reliance was placed by 
their Lordships on the decision in Jabar Ali 
v. Hmperor(11) and on the decisicn in Ali 
Ahmad v. Emperor (13). In this view of the 
matter, this applica'ion must be rejected. 
The petitioner must surrender to his bail 
to serve out the remainder of his sentence. 

Rowland, J.—1 agree. 

D. Application rejected. 


(11) A I R 1929 Oal 203; 116 Ind. Cas. 632; 30 Cr. 
L 3 656; 490 L J 193; Ind, Rul. (1929) Gal. 488 

(12) A I K 1936 Pat. 346; 164 Ind, Oas. 46; (1936) 
Or. C:s 539; 37 Cr. L J 893; 15 Pat. 26; 17 PLT 
231;2 BR 02; 9R P84 

(13) A L k 1932 Cal, 545; 140 Ind. Oas. 544; (1932) 
Or. Cas. 515; 34 Or. L J 39; 550 L J 336; Ind. Rul, 
(1933) Gal, 11. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 552 
of 1936 
July 6, 1937 
PoLtook, J. 
AJODHIYA PRASAD AND ANOTHER 
—APPLIOANTS 

; versus 
GHASIRAM-—NON-APPLIOANT 

Specific Relief Act (I of 1877), s. 9—“Juridical 
possession —Transfer of occupancy fields contrary to 
law—Transferee in peaceful possession for some years 
—Dispossession — Whether can sue for recovery of 
possession under s. 9 — Suit dismissed under misap- 
prehension of scope of s. 9 — Revision, if maintain- 
able. 

Section 9, Specific Relief Act, says nothing about 
juridical possession, but merely says that a person 
dispossessed without his consent of immovable pro- 
perty otherwise than in due course of law may recover 
possession thereof, notwithstanding any other title 
that may beset up in such suit. 

It may be that where a trespasser has obtained 
possession for a short time and that possession has 
not been acquiesced in, he is not entitled to maintain 
such a suit, but where a person has obtained posses- 
sion peacefully and has remained in undisturbed 
possession for & reasonable time then he is certainly 
entitled under s: 9 to maintain a suit. Possession 
is good against all the world except the person who 
can show a good title and the possession required by 
s. 9, cannot mean merely possession undera valid 
title , it must include possession that is at least ex- 
cusable, ‘So where a person transfers his occupancy 
field by an unregistered deed, and soia to the pro- 
visions of the O. P. Tenancy Act, and therefore the 
traiisferee remains in undisturbed possession for 3 or 
4 years,’ but is subsequently dispcssessed, he can bring 
a suit under s. 9, for recovery of possession, Amirud- 
din v. Mahamad Jamal (1), not followed. Tamizuddin 
v. Ashrub Ali (2), relied on. : 

High Court would not ordinarily interfere in revi- 
sion in a case under s. 9, Specific Relief Act but 
where there has been no trial of the cage at all and 
the suit has been dismissed under a misapprehension 
of the scope of s. 9, the High Court would entertain 
an application for revision. 


O. R. App. of tbe decree of the 
Court of the Sub-Judge, Second Class, 
Beloda Bazar, dated June 29, 1936, in 


©. S. No. 3 A of 1936. 

Mr, B. L. Gupta with him Mr. J. Sen, for 
the Apvlicaants. 

Mr. N. K. Banerji, for the non-Applic- 
ant. 

Judgment—The plaintiffs sued in 
January 1936 under s. 9 of the Specific 
Relief Act to recover possession of certain 
occupancy fieldsfrom whith they alleged 
they had been dispossessed by the de- 
fendant in November 1935. The plaintiffs 
alleged that they Lad bought these fields 
by an unregistered sale deed from the 
defendant’s brother, since deceased in 
1931, and that they had been in undis- 
turbed possession from 1931 to 1935. The 
defendant denied that there had ever 
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been any such sale or that the plaintiffs 
had ever been in pcssession. The lower 
Court held that, assuming the plaintiffs’ 
allegations lo be correct, the plaintiffs’ pos- 
session was based on a transfer prohibit- 
ed by law and that, therefore, „the 
plaintiffs had never had that juridical 
possession which would entitle them to 
invoke the provisions of s 9 of the Specific 
Relief Act. 

Section 9 itself says nothing about juridi- 
cal possession, but merely says that a 
person dispossessed without his consent of 
immovable property otherwise than in due 
course of Jaw may recover possession thereof, 
notwithstanding any other title that may 
be set upin such suit. It is stated in 
Polleck and Mulla's Indian Contract and 
Specific Relief Acts, at page 751 of the 
6th edition. that it is cnly a person who 
has had “juridical” possession that may 
sue under this section and that a tres- 
passer who has been dispossessed is not 
entitled to sue. In Amiruddin v. Moham- 
mad Jamal (|) the Court considered whe- 
ther it was competent fora defendant in 
a suit instituted under s. 9 of the Specific 
Relief Act to show that the plaintiff's 
possession previous to dispossession was 
that of a trespasser and it held that the 
plaintiff's possession was that of a tres- 
passer and had not been acquiesced in by 
tha defendant sothat it never became 
juridical possession which would entitle 
him to sue unders 9. On the other hand, 
in Tumizuddin v. Ashrub Ali (2), Ghose, J.s 
remarked that that section lays down only 
a summary remedy applicable alike to a 
person, whether he be a trespasser, a | 


- tenant or an owner of the land, when he 


is ejected without due course of law. 

Assuming the plaintiffs’ allegations to be 
correct, they obtained possession of occu- 
pancy fields by a method prohibited by 
the ©. P. Tenancy Act which provides for 
an application either by the landlord or 
by the heirs of the transferring tenant to 
be placed in possession of the holding. 
The trensfer may have been invalid, and 
it may be that where a trespasser has 
obtained possession for a short time and 
that possession has not been acquiésced 
in, he isnot entitled to maintain such a 
suit, but where a person has obtained 
possession peacefully and has remained in 
undisburbed possession for a reasonable 
time then he is certainly entitled under s. 9 
to maintain a suit. Possession is good 
(1) 15 B 685 

(2) 31 O 647 at p 656, 
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against all the world except the person 
who can show a gocd title and the pos 
session required by s.9 cannot, I think, 
mean merely pcssessicn under a valid 
title; it must inc'ude possession that is 
at least -excusable. Here tle plaintiffs’ 
possession was excusable, and the suit 
would, therefore, lie. 

I should not ordinarily interfere in re- 
vision in acase under s.9, but here there 
has been no trial of the case at all and 
the suit has been dismissed under a mis- 
apprelLension of the scope of s 9. If the 
lower Court's view were accepted, no suit 
sould ~ever lie under s. 9 unless the 
plaintiffhad a valid title, and the whole 
object of tke sec ion, which is to prevent 
people from taking the law into their own 
hands, would be frustra‘ed. 

The application for revision is, therefore, 
allowed und the case ia remanded for trial. 
Costs will abide the event. Counsel's fee 
in this Court Rs. 10. 

D. Case remanded. 





PATNA HIGH COURT 
Criminal Revision Petition No. 519 cf 1937 
October 22, 1937 
AGARWALA J. 
RAMKISHUN AGARWALLA—Petitiongr 
versus 
EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1880), s.447— Previous order 
under s. 144, Criminal Procedure Code—Whether can 
be considered to test the bona fides of person pro- 
secuted under s. 447. 

Where by an order under s.144, Oriminal Pro- 
cedure Code, a person was restrained for doing a 
particular act on a particular land, it is relevant 
to consider that order in atrial under s. 447, Penal 
Code, for an offence alleged to have been committed 
by that person, for the purpose of testing bona fides of 
the peison against whom that order was made, 
although that order may not be taken into con- 
sideration for establishing the possession of the 
complainant. 

Cr. R. P. against an order cf the Addi- 
tional District Magistrate, Dhanbad, dated 
August 16, 1937. 

Sir Manmatha Nath Mukharji ard Mr. 
S. C. Mazumdar, for the Petitioner. 

Mr. U. N. Banarji, for the Opposite 
Party. 

Order.—The petitioner has been cone 
victed under ss. 447 and 426, Penal Code, 
in respect of offences alleged to have been 
committed in Mouza Dhansar. The history 
cf the land on which the offences are 
said to have been committed is as follows: 
In 1917 the Raja of Jharia granted the 
underground rights in 400 bighas in Mouza 
hansar to one Hardeo Das. The grantee 
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transferred his rights to Ramjash in 1920. 
Ramjash so!d his rights with respect to 
340 bighas to Ruplal in 1924 and with 
respect to the reamaining 60 bighas to 
lachmannarain, the petitioner's predeces- 
sor. By the original grant, the grantee 
had the right to use such parts of the 
surface as was necessary for the purpose 
of extracting coal. In 1925 the Reccrd of 
Rights with regard to Mouza Dhansar was 
finally published. In that record Ramjash 
was recorded as being in pcssession of 
certain plots, including plots Nos. 380 and 
381 with which I am concerned if the 
present case. The Record of Rights was 
published so soon after the transfer of 340 
bighas ta Ruplal that the latter's purchase 
does not find a mention in it. 

In 1934 the petitioner obtained a license 
fiom the Raja to quarry for fireclay in 
the whole of the Mouza Dhansar except 
in those portions which were in the occupa- 
tion of tenants, In 1636 he attempted to 
extract fireclay from plot No. 381. This 
led toa preceeding under s. 144, Criminal 
Procedure Ccde, which resulted in his being 
restrained from extracting clay in that 
plot. In 1936 the complainant who is a son 
of Ruplal. was called upon by the Raja 
to pay rent for certain plots including 
plot No. 381 and in response to that 
demand the rent for three years was paid. 
In January, 1937, the petitioner again com- 
menced extracting fireclay in plot No. 351. 
There appears to have been no interfer- 
ence with him for a few days, but then 
the complainant appeared on the scene 
with an amin and having ascerained 
with the help of the amin that the portion 
being excavated fell within plot No. 381, 
he instituted the present prosecution of 
the petitioner for trespass and committing 
mischief. 

Both the Courts below have concurred 
in finding that plot No. 381 isin the posses- 
sion of the complainant and has been in 
his possession from a period prior to the 
grant of the license to the petitioner to 
extract fireclay from Mouza Dhansar. In 
the Court of Appeal below, the petitioner 
chailenged the eccrrectness of his convic- 
tion mainly on the ground that in attempt- 
ing to extract fireclay from plot No. 381 
he was actuated by a bona fide belief that 
he wes entitled to do so. The Court of 
Appeal below found itself unable to believe 
in the bona fide motive of the petitioner, 
The learned Advocate for the petitioner 
in this Court has addressed himself to the 
same question of the bona fide belief. The 
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learned Advocate pointe out that the entry 
in the Record of Rights in 1925 in respect 
of possession of plot No. 381 is in fivour 
of Ramjash who obtained only a transfer 
of the underground rights in 340 bighas 
of land from Hardeo Das, and there is 
nothing toshow thatthe complainant ever 
acquired anv rights in the surface in res- 
pect of which Ramjash had been record- 
ed. The learned Advocate also points out 
that the Courts below were wrong in 
treating the order under s. 144 as evidense 
of the complainant’s possession and that 
in any case, the complainant was ‘not enti- 
tled to possession over the whole of plot 
No. 381 so as to exclude the petitioner's 
right under his license to take fireclay in 
such part of plot No. 381 as was not in 
the exclusive possession of the complain- 
ant. Reading the Record of Rights with 
the rights of the original grantee of the 
underground rights, the proper inference, 
1 think is that Ramjash was using plots 
Nos 380 and 381 for the purpose of working 
the coal. There is no evidence that any 
other part of Mouza Dhaosar had been 
used by Ramjash for this purpose. The 
question remains whether the complainant 
acquired those rights in plot No. 381 which 
Ramjash had established for himself while 
he held the lease. This question, I think, 
is answered by the Raja's demand for 
rent in 1936. If I understand the case 
for the defence correctly, it is a sugges- 
tion that the Raja colluded with the 
complainant for the purpose of this case 
and that, therefore, the evidentiary value 
of the demand for rent and payment of 
rent should be discounted. No part of the 
record has been pointed out to me to show 
that the Raja colluded with the complain- 
ant in this matter. It, therefore, seems to 
me that the demand for reat, in respect 
of plot Ne. 381, is very strong evidence 
of the complainant's possession of that 
plot as a tenant and that this must be 
considered with the fact that plot No. 381 
was one of the plots on which Ramjash 
was exercising rights above the surface 
for the purpose of extracting the co from 
under the surface. I therefore, agree with 
the decision of the Courts below that the 
complainant has established his possession 
with respect to the disputed land and this 
conclusion is supported by the oral evi- 
dence in the case which was accepted by 
the learned Magistrate who saw the wit- 
ness under examinatioa. 

The question, however, is whether the 
petitioner's claim to extract fireclay from 
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these plots in parsuance of his license 
was bona file. His attempt, as I have 
already said, to do so in 1936 failed by 
reason of the proceedings under s. 141. 
Now, although that order may not be taken 
into consideration for the purpose - of 
establishing the complainant's possession, 
it is relevant for the purpose of testing 
the bona fides of the petitioner's claim. He 
then failed to substantiate his claim to 
extract fireclay from plot No. 381 and in 
the absence of evidence showing ‘that the 
position has changed since then, it must 
be taken that since the passing of. that 
order he has had notice that he had no 
right to take the action which he did in 
January 1937. It was contended that the 
order under s. 144 was confined to a small 
portion of plot No. 381, and not to the whole 
of that plot. The proceeding stated that 
the second party (that is, the present 
petitioner) was encroaching upon the land 
of the first partyin plot No. 381 of Mouza 
Dhansar under the name and style of 
North Bhagatdih Colliery in which there 
was a coal stock and the parties were 
called upon to shew cause why they should 
not be restricted from dispossessing the 
first party till the first party should be 
evicted by a competent Court. There is 
in that notice no suggestion that the pro- 
ceeding was confined to a small portion of 
plot No. 381. It wasin respect of the whole 
area, in respect of which Ramjash had 
been recorded ia the Record of Rights and 
in respect of which the Raja had called 
upon the complainant to pay rent The 
contention that the petitioner was not aware 
of the extent of the complainant’s rights 
cannot stand scrutiny in view of the 144 
proczedings. I agree, therefore, with the 
Courts below that the petitioner has failed 
to show that his claim to exercise rights 


in plot No. 381 was bona fide. I would 
discharge this Rule. 
D. Rule discharged. 


LAHORE HIGH COURT 
Civil Revision No. 890 of 1936 . 
January 28, 1937 
Skemp, J. 
MURAD AND orugks—Destors— 
PETITIONERS 


versus 
Lala HANS RAJ (Oretctat Reoniver, 
JANG) AND ANOTARR— OPPOSITE 


PARTY 
Punjab Relief of Indebtedness Act (VII of 1934), 
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5, 25—“Proceédings”, whether include an appeal against 
adjudication as insolvent—Provincial Insolvency 
Act (V of 1920), as. 38, 20—Members of agrisul- 
tural tribe in Punjab adjudicated insolvent for 
debts of father—Their land exempt from sale in 
execution under s. 16, Punjab Alienation of Land 
Act (XIII of 1900)—Non-liability of debts of father 
under s. 9, Punjab Debtor's Protection Act (II 
of 1936)-—Land, if vests in Oficial Receiver under 
`s. 28, Provincial Insolvency Act—Suck members, 
whether “debtors” within s. 38—Whether can apply 
to Debt Conciliation Board for settlement of their 
debts—S. 28, Provincial Insolvency Act held repeal- 
ed by implication, by s. 25, Punjab Relief of In- 
debtednesss Act, which is a later statute. 

A proceeding is a matter which proceeds or is 
going on, and “proceedings” in s. 25, Punjab Relief 
of Indebtedness Act include an appeal against ad- 
judication as an insolvent. 

Where members of a notified agricultural tribe 
are adjudged insolvents for the debt of their 
father, their land is not liable to sale in execu- 
tion of adecree under s. 16, Punjab Alienation of 
Land Act, and because some of the debts were in- 
curred by their father under s. 9, Punjab Debtors’ 
Protection Act, 1936, their land would not be liable 
-© for these debts. Thus the land exempt from attach- 
ment and sale cannot be taken into account for 
purposes ofs. 28, Provincial Insolvency Act, and 
cannot vest in Official Receiver. Such persons 
though insolvents are ‘debtors’ within the meaning 
of s. 38, Provincial Insolvency Act. They can 


consequently apply to a Debt Conciliation Board . 


set up under the Punjab Relief of Indebtedness 
Act, for the settlement of their debts even after 
their adjudication as insolvents. 

Even though s. 28, Provincial Insolvency Act 
and s. 25 of the Punjab Relief of Indebtedness Act, 
are in conflict, the provisions of the former Act 
being earlier are impliedly repealed by the latter 
Act which is a later enactment, 

0. R. from an order of the Distric 
Judge, Jhang at Sargodha, dated June 
22, 1936. 

Mr. Mohammad Din Jan, 
Petitioners. 

Meesrs. Shamair Chand and Qabul Chand, 
for the Opposite Party. 

Order.— Three brothers, Ludhiana Sials 
of the Jhang District, were adjudicated 
insolvents on the petition of a creditor. 
They appealed against the order of adju- 
dicaticn to the District Judge, and pending 
tLe hearing of the appeal, applied, to the 
Local Debt Conciliation Board, set up under 
the Punjab Relief of Indebtedness Act, to 
effect a settlement between them and their 
creditors. Before the hearing of the appeal, 
the Board issued a letter to the District 
Judge to stay proceedings. In due course 
the effect of this was argued before the 
District Judge who held that he still had 
jurisdiction to hear the appeal and rejected 
it. ‘I'he debtors have come here in second 
appeal. It is contended that no second 
appeal lies and this is well-founded. Sec- 
tion 75, Provincial Insolvency Act, lays 
down that the appellate order of a District 


for the 
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Court shall be final. But the proviso lays 
down that the High Court, forthe purpose 
of satiefying itself that an order made in 
any appeal decided by the District Court 
was according to law, may call for the 
case and pass such order with respect 
thereto as it thinks fit, and I shall 
treat the malter as a revision. It is 
urged that the District Judge acted with- 
out jurisdiction in view of s. 25, Punjab Re- 
lief of Indebtedness Act, preceeding to hear 
the appeal after receiving the letter of the 
Debt Conciliation Board. Section 25 is as 
follows : 

“When an application has been madeto a Board 
under s. 9, no Oivil Court shall entertain any 
new suit or other proceeding brought for the 
recovery of apy debt for the settlement of 
which application has been made to the Board, 
and any suit or other proceeding pending before 
a Civil Court in respect of any such debt shall 
be suspended until the Board has dismissed 
the application or an agreement has been made 
under s. 17,” 

Mr. Shamair Chand for the respondent 
urged that an appeal in an insolvency case 
is not a proceeding. ‘Proceeding’ is not 
defined in the Civil Procedure Code, and 
the provisions of law and the rulings cited 
before me are not relevant. A proceeding 
is a matter which proceeds or is going on, 
and I do not see why this should not 
include an appeal against adjudication as 
an insolvent. The argument of the District 
Judge is that althcugh the Punjab Relief 


` of [ndebtedness Act has made certain 


amendments in the Provincial Insolvency 
Act, it does not touch the effect of adjudi- 
cation ; that under s. 28 (1) of the latter 
Act the insolvent shall aid tothe utmost 
of his power in the realization of his pro- 
perly and the distribution of the proceeds 
among his creditors; that to make an 
application to the Debt Conciliation Board 
to arrange asettlement for him is entirely 
violating these directions; further that 
under s. 28 (2), while the order of adjudica- 
tion remains in force, no creditor can move 
any Court against the debtor and that it 
would be anomalous if an adjudicated 
insolvent could under similar circumstances 
seek the help cf the Debt Conciliation 
Board. The person applying must be one 
in free control of bis property whereas the 
insolvent’s property vesis in the Court or 
in ihe Official Receiver. The learned Dis- 
trict Judge overlooked the effect of sub-s. (5) 


cf s. 28 which runs: 

“The property of the insolvent for the purposes 
of this section shall not include any property 
...-..-Which is exempted by the Code of Civil 
Procedure, 1908, or by any other enactment 
for the time being in force from liability 
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to attachment and 
@vree,” 

As the insolvents are members of a 
notified agricultural tribe, heir land is not 
liable to sale in execution of a decree and 
further their learned Counsel, Mr. Moham- 
mad Din Jan, points out that according to 
the appellants some of the debts were 
incurred by their father so that under 
8. 9, Debtors’ Protection Act, 1936, their 
land would not be liable for these debts. 
I think there is weight in these arguments, 
and the land exempt from attachment and 
Sale cannot be taken into account for pur- 
poses of s. 28, Provincial Insolvency Act. 
| There is thus no doubt: that the insolvents 
are debtors. Indeed, s. 33, Provincial 
Insolvency Act calls an adjudicated insol- 
vent a debtor. The argument of the District 
Judge assumes thats. 28, Provincial Insol- 
vency Act, is in conflict withs. 25, Relief 
of Indebtedness Act. Even if this is correct, 
then the provision of the earlier statute, 
(V of 1920) is impliedly repealed by the 
later (Punjab Act VII of 1934): see Maxwell 
Interpretation of Statutes, Oh. 7,7th Edn., 
p. 136, I do not understand why the respon- 
dents are opposing this application, I 
think they have a much better chance of 
realizing something and realizing it quickly 
through a Conciliation Board than through 
an Insolvency Court. In any case, if tle 
proceedings before the Cociliation Board 
fail, the respondents can continue the 
insolvency proceedings. I accept t e revi- 
sion and set aside the order of the learned 
District Judge rejecting the insclvents’ 
appeal and direct that in accordance with 
8. 25, Punjab Relief of Indebtedness Act, 
the hearing of the appeal shall be sus- 
pended until the Oonciliation Board has 
dismissed the application or an agree- 
ment has been made. As the point is 
a novel one, the parties are to bear their 
own costs. 

D. Revision allowed. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 531 of 1937 
October 27, 1937 
AGARWALA, J, 

DHANSAR COAL Oo., LTD.—PETITIONER 


VETSUS 
BABU LAL AGARWALA—Oppositg 
PARTY 
Criminal Procedure Code (Act V of 1898), ss. 145, 
147—Proceedings under s. 147, regarding dispute as 
to road—Order in form under s. 145 (6)—Held, no 
prejudice to opposite party. 3 
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Wherein a proceedings under s 117, Criminal 
Procedure Code, regarding a certain road, it is found 
that the disputed portion ofthe road is the private 
road of one party, the appropriate order to be passed 
is a declaration that the road is not a public road 
and a prohibition directed against the opposite 
party goingon the road. Where instead of that, 
however, the Magistrate declaresthatthe road is in 
the first party's possession and prohibits all dis- 
turbance of such possession until eviction in due 
course of law the order isin form one unders. 145 
(6), and there is not prejudice to the opposite 
party. 


Cr. R P. against an order of the Sessions 
Judge, Manbhum, dated August 14, 1937. 

Sir Manmatha Nath Mukherji, for the 
Petitioner. 

Messrs. A. B. Mukherji and U. N. Banerji, 
for the Opposite Party. 

Order.—Ths opposite party are the 
lessees cf the minerals under plot No. 381 
in Mouza Dhansar. Oommencing within 
this plot, and running diagonally in a 
north-westerly direction is a road which 
continues in the same direction after leav- 
ing the boundaries of plot No. 381. Within 
the plot and asross this road the oppo- 
site party have put up a gate. This has 
led to the present proceedings. ‘The peti- 
tioner are the owners of an adjoining col- 
liery and claim that the road is a public 
one over which they have the right to cart 
their coal. This is denied by the opposite . 
party who maintain thit the road is a pri- 
vate one. Asthe dispute was likely tocause 
a breach of the peace, a proceeding was 
started under s. 145, Criminal Procedure 
Code, but after written statements. had 
been filed, the proceedings were changed 
into the proceedings under s. 117, and fresh 
written statements were called for. 

The trial Court found thatthe disputed 
portion of the road, namely the portion 
running south-east from the gate is the 
private road of the opposite party. On 
that finding, the appropriate order to be 
passed was a declaration that the road 
was not a public road and a prohibition 
directed against the petitioners going on 
the road. Instead of that, however, the 
learned Magistrate declared thatthe road 
wasin the opposite party's pcssession and 
prohibited all disturbance of such pbdsses- 
sion until eviction in due course cf law. 
In form, therefore, the order was one under 
s. 145 (6), Criminal Procedure Code. TLere 
is, however, no substancein the contention 
that the petitioners have been in any way 
prejudiced by the order being in this form. 

It was next contended by the learned 
Advocate for the petitioners that the 
learned Magistrate, having decided that 
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the oral evidence in the case was unreli- 
able and that his conclusions would have 
to be based on public documents, should 
have accepted the various maps which 
have been filed in the case as showing that 
the portion of the road south east of the 
gate is public. Itis clear, however, that 
on the record there is less ambiguous evi- 
dence than that provided by the maps as 
to the nature of this road. Amongst other 
evidence, there is that of officers who have 
inspected the road and who have come to 
the conclusion that the road is a private one. 
I, therefore, see no ground on which to 
interfere with the finding of fact arrived 
at by the Courts below. The huleis dis- 
charged. - 
D. Rule discharged. 


PATNA HIGH COURT 
Criminal Revision No. 393 of 1937 
September 10, 1937 
JAMES AND MADAN, Jd. 
CHHATHU GOPE AND OTABRS—PATITIONERS 


versus 
EMPEROR—Opposits Parry. 

Criminal trial—Appeal—Summary dismissal of— 
Order must show that Sessions Judge examined record 
and tested arguments on questions of fact by eza- 
mination of evidence. 
. Where if does not appear from the order of the 
Sessions Judge dismissing the appeal summarily, 
that he examined the record of the case or that 
he tested the arguments on question of fact by 
examination of the evidence actually given by the 
witnesses, the order is illegal. Thakur Sahu v. 
Emperor (1) and Krishna Patt v. Emperor (2), re- 
jied on. f 


Mr. M. K. Mukharji, for the Petitioners. 

The Advocate General, for the Crown. 

dames, J—This is an application for 
revision of the order of the Sessions Judge 
of Monghyr summarily dismissing the 
petitioners’ appeal from their conviction 
on charges of rioting and causing hurt. It 
does not appear from the order of the 
learned Sessions Judge that he examined 
the record of the case or that he tested 
arguments on questions of fact .by examina- 
tion of the evidence actually given by the 
witnesses. When this Court is moved in 
revision after the judgment in the appeal 
has been delivered in such a form as that 
adopted by the learned Sessions Judge, 
this Court is practically obliged if the 
appellate order of the Sessions Judge is 
to be supported, itself to hear the appeal 
on questions of fact, which is not the pro- 
cedure prescribed by the Code of Criminal 
Piocedure. The principle on which appeals 
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should be summarily dismissed or admit- 
ted was discussed in Thakur Sahu v. 
Emperor (1) and in Krishna Pati v. 
Emperor (2). 

I would, therefore, set aside the order of 
the Sessions Judge dismissing the appeal 
and direct that the appeal be admitted and 
regularly heard 

Madan, J.—I agree. 

D. Case remanded. 

(1) A I R1930 Pat. 331: 125 Ind. Cas. 121; (1930) 
Or Cas. 616; 31 Or. L J 760;11 PL T 242; Ind, Rul. 
(1930) Pat. 473. 

(2) AIR 1930 Pat. 520; 127 Ind, Oas. 817; (1930) Or. 
Cas. 1016 32 Or. L J 86;12 P L T 561; Ind. Rul. (1930) 
Pat. 751. 
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BOMBAY HIGH COURT 
Oivil Suit No. 1564 of 1935 
February 11, 1937 
Kanta, J. 

MAHADEV ATMARAM— PLAINTIFF 
versus 
Firm RAMCHANDRA VITHAL 
PARULEKAR AND ANoTHER— 
DEFENDANTS 

Dekkhan Agriculturists' Relief Act (XVII of 1879), 
s. 2—Minor, tf can be agriculturist — Courts should 
look at source of income. 

The definition of agriculturist in s. 2, Dekkhan 
Agriculturists’ Relief Act, does not exclude the possi- 
bility of a minor being an agriculturist within the 
meaning of the Act. The Court has to determine 
whence a person obtains his means of livelihood, i. e., 
whether his income is wholly or principally from 
agricultural sources or not. Dharamsey v. Bal- 
krishna (2), doubted. Gadadhar v. Gangaram (3), 
relied on. 


Messrs. F. J. Coltman and M. A. Somjee, 
for the Plaintiff. 

Messrs. S. R. Tendulkar and B. I. Sargon, 
-r Defendant No. 1. 

Messrs. M.C. Chagla and G. A, Sabnis,.for 
Defendants No. 2. ; 

Judgment.—This suit is filed by a 
Bombay commission agent to recover from 
the two defendants the amount due to him 
at the foot of the account between him 
and the firm of Ramchandra Vithal 
Paiulekar. When the sait was originally 
filed in September, 1935, there was only 
one defendant and that was defendant 
No. L firm. On January 16, 1936, an order 
was obtained making defendant No. 2,a 
minor, a party to the suit. The plaintiff 
alleges that Ramchandra and the father of 
defendant No. 2 were partners in the origi- 
nal irst defendant firm Defendant No. 2's 
father died in December 1931, leaving: 
defendant No. 2 as his sole heir. Defend- 
ant No.2 has tiled his written statement 
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and the first contention raised by him is 
-that he is an agriculturist within the mean- 
ing ofthe Dekkhan Agriculturists’ Relief 
Act and the suit is not majntainable. 
The learned Counsel appearing for him 
intimated that defendant No. 2 claims 
to be an agriculturist within the mean- 
ing -of s. 2 of the Act as he is earn 
ing his livelihood principally by agri- 
cu'ture. It isnot disputed that defendant 
No. 2 has inherited certain lands in the 
Malvan District which are used for agricul- 
tural purposes. A 

On behalf of the plaintiff, it is contended 
that a minor can never be an. agriculturist 
within the meaning of the Act. In this 
connection strong reliance is placed on the 
words “earns his livelihood” used ins. 2 
of the Act. To support that contention 
they rely on the decisions in Dagdu 
Anandram v. Mirasaheb (1), Dharamsey v. 
Balkrishna (2) and Gadadhar v. Gangaram 
(3). In my opinion the plaintiff's con- 
tention is incorrect. The term “agricul- 
turist” is defined in 8. 2 of the Act. 
Omitting the immaterial words it runs as 
follows : 

‘A priculturist’ shall be taken to mean a person 
who by himself or by his servants or by his 
tenants earns his livelihood wholly or principally 
by agriculture carried on within the limits of a 
district... . to which this Act may, for the time being, 


Dagdu: Anandram V. Mirasaheb (1) „the 
Court had to consider whether a minor 
who depended for his” livelihood on 
his father, who was an agriculturist, 
was by that reason itself an agriculturist 
within the meaning of the Act. In 
delivering judgment it was stated as follows 

pe 386*) : 
(Ps is ea as a fact by the learned District 
Judge that atthe time the liability was incurred, 
these were minors depending for their support on 
their father who was an agriculturist at that time 
and, therefore, their income, if they can be said to 

(1) 14 Bom. L R 385; 15 Ind. Cas. 827; 36 13 496, 

(2) 31 Bom. L R 984: 120 Ind. Cas. 839; AIR 1929 
Bom, 378; 53 B 787; Ind Rul. (1980) Bom 39. 

(3) 33 Bom. LR 825; 134 Ind. Cas. 703; AIR 1931 
“Bom. 453; Ind. Rul. (1931) Bom. 511. 
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have had an income, was chiefly derived from agri- 
culture. That was because they depended upon their 
father for livelihood.” 

Tnat contention was rejected. I do not 
think that propcsition of law can be dis- 
puted. Ifa minor haa no income and for 
his existence depends on what his father 
gives him, merely because bis father 
happens to be an agriculturist. the mincr 
cannot be stated to be an agriculturist 
within the meaning of ° the. Act. In 
Dharamsey v. Balkrishna (2) the question 
was whether a firm can bean agficulturist 
within the meaning of s. 2, and the learned 
Jadge held that a firm could be agricul- 
turist only if by itself or its servants 
or agents, it (the firm) earned its 
livelihuod wholly or principally by agri= 
culture. Merely because in that firm a 
partner or partners or even all partners 
earned their livelihood from agriculture, 
it did not make the firm agriculturist within 
the meaning of the Act. That decision dces 
not touch the present discussion at all. 
In the course of his judgment the learned 
Judge, however, observed as follows 
(page 986*) : 

“Again, it has been held in Dagdu Anandram v. 
Mirasaheb (1) that a minor cannot ordinarily be an 
agriculturist as defined in the Act, because he does 
not earn his livelihood by ugriculture within the 
meaning of the definition but is dependent on others, 
and if the latter may earn their livelihood by agricul- 


ture that in itself does not make him an agricule 
trurist.” 


This observation is obviously an obiter. 


` To theextent that it may be construed to 


amount to a general statement of law in 
respect of all minors I respectfully disagree. 
The decision in Dagdu Anandram v. 
Mirasaheb (1) was only in respect of 
a minor who was not shown to have an 
independent incoms at all. It is con- 
tended that he became an agriculturist 
because his father was an agriculturist. 
The observation seems to mix up the two 
contingencies of a minor having an inde- 
Pendent income himself and the case of a 
minor who depende! for his livelihood 
entirely on another person who was an 
agriculturist. . 

The point appears to have been more 
clarified in Gadadhar v. Ganguram (3). 
That was again a case where the ‘minor 
who depended on his father for his support 
contended that he was an agriculturist. 
The decision in Dagdu Anandram `v. 
Mirasaheb (1) was followed and the Cours. 
accepted the definition of the words “earns. 
his livelihucd” as found in Dwarkejiray 
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Baburav v. Batkrisina Bhalchandra (4). 
The term was construed to mean “obtains 
the means of maintaining himself.” 
Acceptiag that to be the interpretation of 
the words “earns his livelihood,” if a minor 
inherits only agricultural lans and the 
principal or cnly source of income is that 
received from such lands, his source of 
maintenance is the income of such lands. 
If those facts were proved, [I see no 
difficulty in holding that in such a case 
the minor would be an agriculturist within 
the meaning of s. 2. Lam unable to con- 
sider that those decisions on the definition 
of agriculturist in s, 2 totally exclude the 
possibility of a minor being an agricul- 
turist within the meaning of the Act. 
The Court has to determine whence a 
person obtains his means of livelihood, i. e., 
whether his income is wholly or principally 
from agricultural sources or not. The 
plaintiff, therefore, fails in his contention. 
The issue being whether defendant No. 2 
is an agriculturist, by reason of his income 
being derived principally from agricultural 
sources within the meaning of s. 2 of the 
Act, the matter is referred to the Oommis- 
sioner to determine the income of defend- 
ant No. 2 from agricultural and non-agricul- 
tural sources between December 13, 1934, 
and January 16,1933. Oosts and further 
directions reserved. 


D. Order accordingly. 
(4) 19 B 255. 


LAHORE HIGH COURT 
First Civil Appeal No. 829 of 1935 
April 27, 1936 
ADDISON AND ABDUL RasHip, JJ. 
MANOHAR LAL AND ANOTHER— 
PLAINTIFFS— APPELLNTS 
VETSUS 
Musammat HIRA DEVI—Dergnpant AND 
ANOTHER-—PLAINTIFF— K BSPONDENTS 

Hindu Law—Joint family—Partition— Evidence 
—Fact that family was once joint— Whether leads 
to presumption that acquisition by members was 
joint family property —Evidence leading to inference 
of partigjion—Onus to prove family was joint. 

A Hindu father and his sons A, Band C formed a 
joint family. There was a partition and after the 
father’s death, the sons began to make separate 
acquisitions. B andC died and C's widow filed a 
suit to recover one-third of the property as her 
husband's share. A contested the suit urging that 
the family was joint and the widow had only right 
to maintenance, It was also urged on his behalf 
that as the family was once a joint Hindu family, 
the presumption was that property acquired by any 
member was joint family property andthe mere 
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fact of separate acquisitions did not prove that the 
three brothers had separated from each other: 

Held, that this argument was without force. In 
the case there was direct evidence of partition and 
the acquisition of separate property by members ofa 
family which was admittedly joint at one time, was 
not the only evidence of separation. The acquisition 
of separate property by the three brothers constituted 
strong indication that before his death C had 
completely separated from his brothers. The onus to 
prove that C died as a member of the ‘joint family 
was on A and he had failed to discharge it. 


F. C. A. from the decree of the Sub-Judge» 
Ist Class, Lyallpur, dated March 6, 1935. 

Messrs. Jagan Nath Aggarwal, Achhru 
Ram and Asa Ram Aggarwal, for the Ap- 
pellants. 

Messrs. Mukand Lal Puri, Chandar Bhan 
and Kishen Swarup, for the Respondents. 


Abdul Rashid, J.—The following pedi- 
gree-table will be helpful in understanding 
the facts of this case: 


Lala RAMAN NAND 





Rai Chandan Lal 





Laia Harbans Lal 
Lala Jai Gopal 











alias 
Kaka Ram 
| [a | 
Mt. Hira = Lala Mr. Nihal Lala 
Devi Nek Ram Chand, died Kirpa Ram 
defendant issucless 
` Musammat 

Narayan 

Devi | 

| | 
Lala Manohar Lal Lala Arjan Das 


Plaintiff No 1 


| 
Kali Das (minor), Darbari Lal, 
Plaintiff No. 3 Plaintiff No. 2 


This appeal arises out of an action 
brought by Manohar Lal, Darbari Lal and 
Kali Das for a declaration to the effect 
that the plaintifis are members of a joint 
Hindu family consisting of Rai Ohandan 
Lal and his descendants, and as such are 
owners of 12 suqares of land situate at 
Chak No. 110, Jhang Branch, Tahsil and 
District Lyallpur, that the defendant has 
neither any right of ownership in the land 
jn dispute nor is she entitled to have it 
partitioned: and that she is entitled only 
to maintenance out of tke assets of the 
joint Hindu family property. 

The case of the plaintiffs was that Rai 
Chandan Lal, resident of village Babari in 
the Muzaffarnagar District (U. P.) was 


154 
an Extra Aseistanb Commissicner in the 
Punjab and acquired proprietary rights in 
12 squares of land on payment of 
Rs. 6,400 5-2 to the Government. On tke 
death of Rai Chandan Lal in the month of 
November, 1906, bis three sons Kirpa Ram, 
Nihal Chand and Nek Kam came into 
possessicn of the joint Hindu family prop- 
erty by the rule of survivorship. Lala 
Kirpa Ram was serving as a Tahsildar in 
the Punjab, while Nihal Chand was practi- 
sing as a Barrister in the Allahabad High 
Court and Nek Ram resided at village 
Babari and managed all the joint Hindu 
family property. Nek Ram died in Decem- 
ber 1917, and on his death one-third sbare 
of the land situate at Chak No. 110 Jhang 
Branch was mutated in favour of his 
widow Musammat Hira Devi, defendant, 
without any notice tothe plaintifis. When 
the plaintiffs came to know of it, they did 
not raise any objection as the family was a 
joint Hindu family and all the members 
thereof continued to be in proprietary 
possession of the land in dispute. Arjan 
Das died in England in December 1918 
and Nihal Chand died at Allahabad in the 
year 1929. Thus by the rule of survivor- 
ship the plaintiffs became owners: and 
possessors of the entire joint Hindu family 
property including the land in dispute. In 
1930, the defendant instituted a suit in 
respect of the produce of the land in dis- 
pute and also applied for partition of her 
one-third share on the ground that Nek 
Ram, her husband, had separated from his 
other brothers before his death. The 
plaintiffs controverted this application 
stating that the parties were members of 
a joint Hindu family and that the defend- 
ant was only entitled to maintenance. 
The revenue authorities directed the plaint- 
iffs under s. 117, Punjab Land Revenue 
Act to seek their remedy in a Oivil Court, 
and, thereupon, the plaintiffs instituted 
the present suit. The defendant admitted 
that tLe property in suit was acquired by 
Rai Chandan Lal, but pleaded, inier alia 
that her husband had separated from his 
brothers in the lifetime cf Rai Chandan 
Lal, and that in any case the separation 
between the three brothers took place 
before the death of Nek Ram. It was 
further stated that in pursuance of this 
separaticn mutation of one-third share in 
the landin dispute and the lands situate 
in villages Gogwan, Shamaspur and Babari 
in the U. P. in favour of the defendant 
took place scon after the death of her 
husband. 
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The trial Court held that it had been 
established that about Rs 50,000 and part 
of the immovable property belonging to 
Rai Chandan Lal were divided between 
the three brothers in October 1905. It 
was further held that soon after the death 
of Mrs. Chandan Lal in 1912 cash and 
jewellery amounting to about Rs. 18,000 
were divided between tte three brothers. 
The trial Court was also of opinion that 
ever since the death of Chandan Lal the 
three brothers had been acguiring prcp- 
erty separately, that they resided and 
messed separately and divided the income 
of the property in specified shares, and 
that this was conclusive procf of the fact 
that there had been a complete separation 
between the three brothers before the 
death of Nek Ram. On these findings the 
plaintifis’ suit was dismissed. Against this 
decision the plaintiffs have preferred an 
appeal to this Court. (After discussing the 
evidence to decide the question whether 
there was partition, the judgment proceed- 
ed). This application makes it perfectly 
clear that in 1916 the position taken up 
by Manohar Lal was that his father Kirpa 
Ram had separated from his other two 
brothers Nihal Chand and Nek Ram and 
that in 1916 the only joint family of 
which Manohar Lal was a member con- 
sisted of himself and his elder brother 
Arjan Das. Nek Ram died a year after 
Kirpa Ram and if Kirpa Ram had separat- 
ed from his brothers during his lifetime, 
it is obvious that Nek Ram died after a 
separation with his brothers had taken 
place. 

The trial Court has given a number 
of instances of separate acquisitions of 
immovable property by the three brothers. 
Most of these acquisitions consist of morte 
gages of houses or landed property. The 
learned Counsel for the appellants was 
unable to challenge these transactions as 
they were supported by reliable document- 
ary evidence. The position taken up by 
the learned Counsel was that as the 
family of Rai Chandan Lal. was once a 
joint Hindu family, the presumption was 
that property acquired by any member 
was joint family property and the mere 
fact of separate acquisitions did not prove 
that the three brothers had separated 
from each other. Reliance was placed in 
this connection in Nanak Chand v. Lachh- 
man Das (1). In our opinion this argu- 
ment is without any force. In the present 


(1) 82 P R1917; 40 Ind. Oas 775; A IR 1917Lah 
374; 97P WR 1917, aa 
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case we have the direct evidence of a 
partition in 1935. We have the evi- 
dence of a further partition in 1912. 

e acquisition cf separate property 
by members of a family which was ad- 
mittedly joint at one time, is not the 
only evidence of separation in the present 
case. In the circumstances of the present 
Case acquisition of separate property by the 
three brothers between the years 1912 to 
1917 constitutes very strong indication of 
the fact that before his death in December 
1917 Nek Ram had completely separated 
from his brothers. 

It has been amply established on the 
present record by unimpeachable documen- 
tary evidence that all the three brothers 
had separate purses from the year 1905. 
The deposits made by Rai Chandan Lal 
with Saudagar Mal and the firm Nihal 
Chand Janki Das ultimately fell to the 
share of Nek Ram and these accounts were 
operated on by Nek Ram in his lifetime 
and by his widow after his death. In his 
letter, dated July 8, 1924, Nihal Ohand 
advised Narain Devi, the daughter of the 
defendant, to ask her mother to have en- 
tries madein her own name from all the 
persons who owned money to her father. 
This advice implies an admission on the 
part of Nihal Ohand that all the money 
left by Nek Ram belonged to the defendant 
and that the other brothers had no concern 
with it. The fact cf the brothers keeping 
separate purses was not seriously challenged 
by the learned Counsel for the appellants. 
It was, however, contended on the basis of 
certain observations in Nanak Chand v. 
Lachhman Das (1), that the keeping of se- 
parate purses was not conclusive evidence 
of a formal partition of the joint family. 
This argument again ignores the fact that 
this is only one of the items which has 
been used as furnishing corroboration of 
the factthat two partitions took place in 
1905 and 1912, respectively. 

The learned Counsel for the appellants 
placed a great deal of reliance on certain 
letters written by Nihal Chand to Manohar 
Lal or Narain Devi. He contended that the 
letter of Nihal Chand, dated ‘July 24, 1916 
(Ex. P-16), showed that Nek Ram was 
allowed to live in the small haveli on 
account of a family arrangement and that 
this haveli had not fallen to his share in 
any partition. The letter to Nihal Chand 
is to theeffect that Nek Ram had had an 
ailment which had affected his head and 
that he should be allowed to live in peace 
in any of the houses he pleased so that he 
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may be able to look after the ladies of the 
family and there may not bė any relapse 
which may prove disastrous to all the 
members of the family. Particular emphasis 
was laid by the learned Counsel on the 
words to the effect that: 

“He (Nek Ram does not want any partition of the 
house or houses, but what he wants is that he may 
live separately.” 

It is obvious that this letter proceeds on 
certain information received by Nihal Chand 
from Nek Ram. The letter of Nek Ram to 
Nibal Chand containing Nek Ram’s allega- 
tions was evidently with Nihal Chand when 
this letter was written. We have it in the 
statement of Radhe Lal (P. W. No. 21), the 
clerk of Nihal Chand, that he gave all the 
papers left by his master to Manohar Lal. 
It was the duty of Manohar Lal t> place 
the letter of Nek Ram on the record, so 
that the Court may be in a position to ap- 
preciate the meaning of the words occurr- 
ing in tbe letter of Nihal Chand and 
referred to above. In the absence of tae 
letter written by Nek Ram to Nihal 
Chand it is impossible to’ appreciate the 
exact significance of the phrase: “He does 
not want any partition or division of the 
house or houses.” The next letter of 
Nihal Ohand alluded to by the learned 
Counsel forthe appellants is dated Decem- 
ber 9, 1923. This letter is addressed to 
Narain Davi, the daughter of the defen- 
dant. Nihal Onand stated in this letter 
that Manohar Lal had sent him the accounts 
of the Lyallpur land and he had directed 
him to pay a third share to Musammat 
Hira Devi after deducting the expenses, 
etc. This letter, in our opinion, does not 
show, as was claimed on behalf of the appel- 
lant, that one-third share of the Lyallpur 
land was paid to the defendant by way 
of maintenance. In fact in this letter 
Nihal Chand stated that he had instructed 
Manohar Lal to pay Rs. 300 to each of the 
three out. of the income of the villages 
Babari, Shamaspur and Gogwan and to 
keep in trust with him the remaining sum 
for sinking a well in Shamaspur. This 
observaticn, if anything, goes against the 
case set up on behalf of the appellants. 
The next letter on which reliance was 
placed by the learned Counsel for the ap- 
pellants was written by Nihal Chand to 
Manohar Lal on November 21, 1928 ‘Ex. 
P. 18). In this letter the following obser- 


vations occur: 

“I have been forcing you to give her (Afusammat 
Hira Devi) one-third of the net income of Lyallpur 
property so thatshe might not be handicapped. I 
know nothing about the income of Babari, Shamaspur 
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and Gogwan property, a3 I never knew anythin 
about ere Mane het husband's lifetime. 1 ae 
not know of any separation but I know I did not 
receive any money from the property in any place nor 
did I care for it as`ıt was represented to me that the 
other two brothers wanted for their various needs, and 
I having a good income was not in any need for any 
income,” 
. This letteris again in reply to a letter 
written by Manohar Lal to Nihal Chand. 
As explained above, Manohar Lal could 
easily produce the letter to which Ex. P/18 
is the reply but he has refrained from doing 
so. This letter appears to have been written 
by Nihal Chand when Musammat Hira Dev- 
had already instituted her suits in which 
Nihal Chahd also had been made a 
defendant. Nihal Chand at the time of 
writing this letter was indignant that dis- 
grace had been brought upon the family by 
the institution of certain suits by Musam- 
mat Hira Devi. Moreover, by using the 
words that “he didnot know of any eepar- 
ation” he may be implying merely that no 
formal partition by metes and bounds had 
been carried out. In any case the letters 
of Nihal Chand to Manohar Lal at a time 
when Musammat Hira Devi had sued them 
both.do not possess any great evidentiary 
‘value against Musammat Hira Devi, even 
if they are considered to be edmissible in 
evidence which is doubtful. The written 
pleas fled by Nihal Chand in the Court of 
the Assistant Collector, Muzaffarnagar in 
the year 1929, and the will executed by 
Nihal Chand shortly before his death, stand 
on the same footing as the letters alluded 
to above. The letters and other documents 
emanating from Nihal Chand are not in 
any way sufficient to rebut. the over- 
whelming evidence produced by defendant 
on the question of separation. 


It isclear from the record that Manohar 


Lal kas suppressed a great deal of valu- 
able documentary evidence and has resor- 
ted io various tricks and subterfuges to 
gain his end. Originally the case of the 
plaintifis was that the son of Rai Chandan 
Lal never separated, that Nek Ram conti- 
nued to manage the property of the joint- 
family as a karta, and that after his death 
the duties of karta were perfcrmed by Nihal 
Chand and thereafter by Manohar Lal plain- 
tiff. To explain away iLe mutation of tLe Ly- 
allpur sequaies and United Provinces lands 
in favour of the defendant, it was asserted 
that the lands: had been mutated in the 
name of Nek Ram’s widow in order to con- 
sole her for the logs of Ler husband and 
that ske Lad been merely getting a fixed 
allowance by way cof maintenance from the 
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joint family propetty. This position was 
maintained by the plaintiff in his statement 
dated December 7, 1934. It appears, howe 
ever, that at the end of the case the Counsel 
for the plaintiffs realized the untenability 
of the contention that only a fixed allowance 
was paid to the defendant by way of 
maintenance. It was, therefore, urged during 
the course of the arguments that the muta- 
tion of a one-third share had been effected 
in favour of the defendant in order to make 
a provision for her maintenance, and the 
theory of a fixed allowance by way of 
maintenance was given up. In our cpinion, 
in view of the evidence summarised above, 
even this position is unsustainable. The 
evidence regarding the partitions in 1905 
and 1912 is overwhelming, and we are of 
the opinion that it has been conclusively 
established that the threesons of Rai 
Chandan Lal had in any case separated be- 
fore the death of Nek Ram. 

In view of the finding given above, the 
question of onus Icses all importance. We 
are, however, of the opinion that as the 
plaintiffs had been referred to a Civil Court 
by the revenue authorities under s. 117, 
Land Revenue Act, when they opposed the 
partion of the property in dispute at the 
instance of Musammat Hira Devi, the onus 
of proving that Nek Ram was a member 
of the joint Hindu family consisting of Rai 
Chandan Lal and histhree sons lay on the 
plaintiffs, and that the onus of issue No. 1 
was, therefore, rightly placed by the trial 
Court on them. It is apparent that they have 
utterly failed to discharge this onus. For 
the reasons given above, we affirm the 
decision of the Court below and dismiss 
this appeal with costs. 


Ne Appeal dismisse d» 
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PATNA HIGH COURT 

Criminal Revision Petition No. 485 of 1937. 
Septem} er 30, 1937 
MANOHAR LALL, J. 

BAHALI SINGH—First PARTY-—PETITIONER: 

versus ` 

SAFAYAT GOP anp 0OTRERA— SECOND PARTY. 
— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1€96), ss: 145, 
439— Finding on point of possession~-Interference by 
High Court in revision—Proprtety of. f 

Finding of a Magietrate on the point of posses- 
sion is a finding of fact with which the High Oourt 
ordinarily refuses to interfere ; but where there are 
certain circumstances which completely vitiate the 
findings of the Magistrate in that he does not keep 
jn view thatit is the bounden duty of a Criminal 
Court to obey the orders of the Uivil Oourtand to 
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spect the dakhaldehani given by the Oivil Courts, 
16 High Court will interfere even though the 
Magistrate does not commit any error of jurisdiction. 
Majnandan Missir v. Cheddi Thaku 


7 (1) and 
“handeshwar Prasad Narayan Singh v. Dwarka Singh 
9), relied on. 

Cr, R. P. from an order of the Magistrate, 
wirst Class, Gaya, dated August 7, 1937. 

Mr. S. N. Rai, for the Petitioner. 

Mr. Rajkishore Prasad, for the Opposite 
Party. 

Order.—This is an application in revi- 
ion on behalf of the first party in a pro- 
ceeding under s. 145, Uriminal Procedure 
Code, against whom an order has been 
passed on August 7, 1937, declaring that 
the second party are entitled to possession 
of the disputed lands. The first party peti- 
tioner is the landlord who, having obtain- 
ed rent decrees in 1929 to 193] against 
the tenants opposite party, proceeded to 
put the decrees in execution and after 
purchasing their holdings duly obtained 
delivery of possession in or about or up to 
1931. The area covered by these execu- 
tion proceedings was about 85 bighas of 
land. The present proceedings were start- 
ed on July 5, 1937, because the tenants, 
who had been dispossessed, as stated above, 
claimed to be in possession of these very 
holdings on the ground that notwithstand- 
ing the delivery of possession, the landlord 
allowed tbe tenants to remain in posses- 
sion of the entire lands as before and 
thereafter they used to make over half the 
crops on the batai system to the landlord 
petitioner. The learned Magistrate has 
believed the case of the second party and 
declared them tə be in pos ession as I 
have stated above. This is a finding of 
fact with which this Court ordinarily 
refuses to interfere ; but there are certain 
circumstances, which, to my mind, com- 
pletely vitiate the findings of the learned 
Magistrate. The learned Magistrate ought 
to have kept in view the oft-repeated 
observation of this Court that it is the 
bounden duty of a Criminal Court to obey 
the orders of the Civil Oourt and to res- 
pect the dakhaldehani given by the Civil 
Courts. It is open no doubt to the Magis- 
trates to take notice of events subsequent 
to the “dakhaldehnai and it is also true, as 
pointed ont by my brother Kowland in 
Rajnandan Missir v. Cheddi Thakur (1) 
that a Magistrate does not exceed ‘his 
jurisdiction if he draws up proceedings 
under s. 145, Criminal Procedure Code, 


(1) 13 P LT 178; 142 Ind. Oas. 157; AI R 1932 


Pat. 157; (1932) Or. Cas. 418; 34 Or. LJ 259; Ind. 
Rul. (1933) Pat, 117, 
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even though a recent writ of delivery of 
possession in execution of the Civil Court 
decree is produced by the opposite party 
but in such cases “it may be a decision so 
grossly erroneous that this Court wou.d 
have no option but to interfere in revision”. 

In the present case, the second party 
examined three witnesses on their behalf. 
The first witness was a man named 
Narayan who, in the whole of his exami- 
nation-in-chief, did not venture to say one 
word how he came to be in possession of 
these very lands by virtue of the alleged 
settlement. No details of the settlement 
were given; neither the time nor the 
place are mentioned. Witness No. 3 for the 
second party is equally silent on this point. 
The only solitary evidence that I find on 
this point is that of Dhandhi who is a 
carpenter and not a party to these pro- 
ceedings. He states towards the end of 
his examination that the second party had 
been allowed to cultivate even after the 
dakhaldehani. This statement iteelf is a 
very vague one; it does not mention the 
terms of the so-called settlement nor the 
time when they were said to have heen so 
allowed. The statement is hearsay and 
ought nol io have been allowed to be 
admitted in evidence. The facts of the 
present case somewhat resemble the facts 
of a decision by my brother Madan in 
Chandeshwar Prasad Narayan Singh v. 
Dwarka Singh (2), where in somewhat 
similar circumstances the learned Judge 
thought it proper to interfere with the 
finding of fact arrived at by the Criminal 
Court. I am satisfied that in the present 
case the learned Magistrate, although he 
committed no error of jurisdiction, has 
arrived at a finding which is vitiated by 
his not keeping in view the facts which I 
have stated above. The learned Magis- 
trate ougat to have considered the whole 
history of the case and then to ask himself 
whether it was possible under such circum- 
stances that the landlord who had obtained 
a decree for rent fora large area of land 
and had sold all the lands that were in 
possession of the tenants, and obtained 
possession by going through the regular 
form of dakhaldehani proceedings in the 
Civil Court, would at all be hikely to 
settle the whole of those very lands with- 
out any distinction or variation with these 
very tenants, exactly as if nothing had 
happened in the meantime. It was the 
obvious duty of tenants to have obtained 


2) (1937) P W N 571; 171 Ind. Cas. 593; AIR 1937 
Pat 501; 38 Or. LJ 1098; 4 B R 41; 10 R P 223, 
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sufficient documentary evidence of their 
settlement, so that they may not be put 
toany further troubles if they are accused 
of trespass and the question of re-settlement 
falls to be investigated afresh in any Court 
of Justice. 

I, therefore, have no hesitation whatso- 
ever in Betting aside the order of the 
Magistrate dated August 7,1937. I do not 
believe for a moment the flimsy evidence 
produced by the tenants, In my opinion 
the first party is in possession since the 
date of their dakhaldehani. I accordingly 
declare the first pirty to be entitled to 
possession of the disputed law until evict- 
éd therefrom in due course of law and 
forbid all disturbance of possession until 
such eviction. 


D. Order set aside. 


a aae 


LAHORE HIGH COURT 
Second Appeal No. 1026 of 1936 
January 9, 1937 


BIDE, J. 
RAHIM ULLAH KJIAN—Dgranpanr— 
APPELLANT 
versus 
OHUNI LAL—PLaIntrep AND OTHERS— 
_ DEFENDANTS—RESPONDENTS 
- Principal and agent—Money received through wrongs 
ful or unauthorised act of agent—Principal bene- 
fiting—His liability to restore it is joint and several 
with agent. 

Where, by any wrongful or unauthorized act of 
an agent, the money or property of a third person 
comes to the hands of the principal, or is applied 
for his benefit, the principal is liable jointly and 
severally with the agent to restore the amount or 
_value of such money or property, 

(Case-law referred to.) 


Mr. Barkat Ali, for the Appellant. 
Mr. Badri Das, for the Respondent- 
| Plaintiff. 

- Judgment.—This was a suit for recovery 
of Rs 2,370 against three persons named 
Raja Rahim Ullah Khan, Ayub Khan and 
ae EF defendants Nos. | to 3. the 
atter two being the son and grandso 
Rahim Ullah Khan. It was la 
the plaintif that defendant No. 1 had open- 
ed an account with him by borrowing 
Rs. 50 and had authorized him to make 
advancesto defendants Nos. 2 and 3 in the 
same accouut when the defendants needed 
money. It waa also alleged that defend- 
ants Nos. 2 and 3 were agents of defend int 
No. 1. The trial Court decreed the suit 
agains: defendants Nos. 2 and 3 only hold- 
ing that it has not been proved that defend- 
ant No. 1 had opened an account with 
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plaintiff by borrowing Rs. 50 and authoriz- 
ed him to make advances to defendants 
Nos. 2 and 3. The learned District Judge 
accepted the latter finding of fact but 
held that defendant No. 1 was also liable 
as he had enjoyed the benefit of the money 
borrowed by defendants Nos. 2 and 3, on 
the principle laid down is s. 70, Contract 
Act. He accordingly passed a decree 
against defendant No. 1 also. From this 
decision defendant No. 1 has preferred a 
second appes! and the sole point for deci- 
sion is whether he had been rightly held 
liable. 

The two rulings on which the learned 
District Judge has ‘relied viz, Shahzedt v. 
Beni Prasad (1) and Lachmiram v. Pahlad- 
singh (2; do not appear to be helpful. In the 
former, s. 70, Contract Act, has been applied 
without any discussion of its precise scope. 
In the latter the money was found to have 
been borrowed for the legal necessity 
of a minor and binding on his estate. 
The learned Counsel for the appel- 
lant has cited Ramtuhul Singh v. Bises- 
war Lal Sahoo (3) and Sampath Ayyangar 
v. Rajah of Venkatagiri :4) and urged 


that the mere fact that the appel- 
lant had benefited by the payments 
made to defendants Nos. 2 and 


would not create any legal obligation on 
his part to pay the money unless he had 
the option of accepting or refusing to 
accept the benefit thereof and cbose to 
accept ir. He relied further on Kelghley 
Mazsted Co, v. Durant (5) in which it was 
held that contract made by a person in” 
tending to act on behalf of another but not 
disclosing any such intention cannot be 
ratified subsequently by the other person 
so as to make it binding on him. The 


- Jearned Counsel for the respondent on the 


other hand contended that defendants 
Nos. 2 and 3 were acting as agents of de- 
fendant No. | and although he is found 
to have not given any authority to them 
to raise loans from the plaintiff, defendant 
No. i is still liable jointly with defendants 
Nos. 2 and 3 for such money as Was ap- 
plied for his benefit. In support of this 
proposition Le relied on Art. 103 in 
Bowstead on Agency, Bhandari Brothers v. 


(1) A IR 1934 All, 390; 154 Ind, Cas. 405; 7 R A 
153. 

p A IR1925 Nag. 33; 84 Ind. Cas, 80; 7 N LJ 
199. 

(3) 2 I A 131; 23 WR 305; 3 Sar. 477 (P O). 

(4) A I R1931 Mad. 51; 129 Ind. Uas. 828; Ind, Rul. 


(1931) Mad. 3148; 33 L W 284. 
(5) (901) A 0240; 70 LIK B 662; 84 LT 777; 


17 TL R527. 
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Municipal Committee, Amritsar (6), Ram- 
chand Lotia & Sons v. Municipal Committee, 
Lahore (7) and Secretary of State v.G. T. 
Sarin & Co. (8) and other authorities to the 
same effect. In my opinion the contention 
of the learned Counsel for the respondent 
is sound. There is no doubt that defend- 
ants Nos. 2 and 3 were managing the land 
of defendant No. 1 as his agents. The 
entries in the plaintiff's account show that 
the money was borrowed for payment of 
land revenue and other purposes connected 
with this land. It may, therefore, be 
reasonably held in the circumstances that 
the money was borrowed by defendants 
Nos. 2 and 3 as agents of defendant No. 1 
and for his beneit though they may have 
done so without proper authority to raise 
the loans. Ths learned District Judge has 
found that the money was used for the 
benefit of defendant No.1. Article 103 in 
Bowstead on Agency runs as follows: 

“Where, by any wrongful or unauthorized act of 
an agent, the money or property of a third person 
comes tothe hands of the principal, or is applied 
for his benefit, the principal is liable jointly and 
severally withthe agent to restore the amount or 
value of such money or property.” 

In view of the law as stated in this 
Article and the other authorities cited by 
the learned Counsel for the respondent, 
defennant No. 1 was, I think, rightly liable. 
Keighley Maxsted Co, v. Durant (5) cited by 
the learned Counsel for the appellant 
would also appear to support this view. 
Ramtuhul Singh v. Biseswar Lal Sahoo '3) 
on which stress was laid by the learned 
Counsel for the appellant is clearly dis- 
tinguishable as it was not a case of money 
being advanced to an agent. I dismiss 
the appeal with costs. 

D. Appel dismissed. 

(6) A IR 1931 Lah. 457; 134 Ind. Oas 1028; 32 
P L R 546; Ind. Rul. (1931) Lah. 1028. 
u® A I R1933 Lah. 14; 145 Ind. Cas. 687;6R L 


(8) 11 Lah. 375; 120 Ind. Oas. 615; A I R 1930 Lah 
364; 31 P L R 765; Ind. Rul. 1930) Lah. 119. 





PATNA HIGH COURT 
Criminal Appeal No. 152 of 1987 
‘ August 25, 1937 
VARMA AND ROWLAND, JJ. 
SUKHAMOY MAITRA—Appes.iiant 
versus 
. EMPEROR—Oppositg Party 
Penal Code (Act XLV of 1860), s. 477-A—“ With 
intent to defraud “ within meaning of s. 477-A, what 
is—Difference between act done “ dishonestly and 
“ fraudulently” pointed out 
A reference to s. 25 of the Penal Code, shows that 
the expressions “ fraudulently ” and “ with intent to 
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defraud” are synonymous; but thera is no further 
definition oftheir meaning in the Code. [p. 761, col, 


The difference between an act done dishonestly 
and an act done fraudulently is this. If there is the 
intention by the deceit practised to cause wrongful 
loss that is dishonesty ; but ever ju the absence of 
such an intention, if the deceitful act wilfully exposes 
anyone to risk of loss, there is fraud. [p. 762, col. 2.] 

(Case-law referred to.) 

Or A.from a decision of the Judicial 
Comment, Chota Nagpur, dated June 
1, 1937. 

Sir M. N. Mukherji, Messrs. S N. Sahay, 
Raghosaran Laland S. S. Rakshit, for the 
Appellant. 

The Advocate-General, for the Crown. 

Rowland, J.—The appellant Sukhamoy 
Maitra was put on his trial on charges 
under ss. 420 and 477-A, Penal Code, 
along with Rajdular Singh who was charg- 
ed as an abettor, and the trial ended in 
the conviction of the appellant, who was 
sentenced to three years’ rigorous impri- 
sonment, and the acquittal of the co- 
accused. Of the assessors with whose aid 
the trial was held, three were of opinion 
that both accused were guilty and one 
thought that both should be given the 
benefit of doubt. The facts have been 
stated in the clear and careful judgment of 
the trial Court. I shall outline them as 
briefly as possible. Most of the facts are 
admitted and the points of controversy in 
the appeal have been fairly and fully 
placed before us in an able argument. 
The appellant wasa Sub-Overseer in the 
Wards and Encumbered Estates Depart- 
ment in the District of Palamau and it was 
his duty to prepare estimates of repair 
works to buildings, etc., of the estates under 
administration, to supervise the works, to 
measure and certify the amount of work 
done and calculate what was due to the 
contractor to whom payment was made on 
bills prepared by this Sub-Overseer. One 
of the estates under management under 
the Encumbered Estates Act was Bisram- 
pur, and the charges relate to special re- 
pairs to the buildings at Bisrampur where 
the proprietor and some relatives entitled 
to maintenance from the estate resided. 
The buildings had been damaged in the 
earthquake of January, 1934, and, after 
the preparation and loss of an earlier 
estimate, repairs were taken up in the 
financial year 1935 36 on an estimate pre- 
pared by the appellant dated June 25, 
1935. The estimate amounting to Rs. 2,382 
was sanctioned in July 1935 by th: Deputy 
Commissioner and the work entrusted to 
Rajdular Singh for execution. Advances 
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were made to the contractorfrom time to prosecution. Over Rs. 500 worth of such 
time, that is to say, Rs. 300 on June 26, work was in fact measured up by the 
1935, Rs.:00on August 9, 1935, Rs. 30) witness Kali Dayal. The appellant's case 


on August v4, 1935, and Rs. 250 on January 
20,1936. Bricks valued at Rs. 150 were 
supplied froma kiln belonging to the 
estate, 

The rules of account required ‘that the 
initial advance should be adjusted within 
six months. To meet this requirement, 
the appellant in December 1935, prepared 
a bill for work amounting to Rs, 80i-11-0 
which he certified to have been done as 
against the advances hitherto taken amount- 
ing Rs. 800. The rules of account further 
required that the grant which had been 
sanctioned forthe repairs during the year 
1935°36 should be spent before the end of 
the financial year, otherwise the sanction 
would lapse and a fresh application for 
sanction would be necessary. The appel- 
lant -prepared a bill purporting to be 
based cn measurements made on March 25, 
1936. The bill contained a certificate that 
the work had been satisfactorily complet- 
ed and had been measured by the ap- 
pellant on March 25, 1936, measurements 
being entered at pages 62—68 of his 
measurement book and a certificate given 
on the bill by the General Manager that 
he had inspected the work and satisfied 
himself to the best of his ability that it 
had been satisfactorily done. On these 
certificates the bill was passed and paid. 
‘The manager's inspection is said to have 


taken place on March 28, 193c. The pro- 
secution case is that the appellant on 
March 25, 1936, did not make any 


measurement at all; he prepared fictitious 
entries in his measurement book based not 
on the work actually done but on the esti 
mate. The workin fact done was much 
less than that billed fur, and the false cer- 
tificate of measurement enabled the con- 
tractor fraudulently to draw Ks. 704 in 
excess of what wou:d have been found 
due to him had proper measurement been 
mide. The appel ant has admitted that the 
measurements in te measurement bock were 
fictitious; that he had not in fact measured up 
the work: and that not allof the items 
specified ın the measurement bcok had been 
done. But he says that, as the work 
progressed the proprietor and the khor- 
poshdais from timetotime drew attention 
to repairs urgently needed and a gcod 
desl of work was dore which had not 
been provided for in the estimate. That 
there wasa quantity of work done which 
is not in the estimate is admitted by the 


is thatif the whole ofthe work done by 
the contractor had been measured up it 
weuld have been found that the contractor 
in fact had not been overpaid but had done 
work in excessof the amount billed for. 
The defence of the other accused was on 
similar lines except that he disclaimed all 
responsibility for the preparation of the 
bill. Hesaysthat he had the manager's 
order to do urgent repairs which were not 
included inthe estimate and he alleges 
that the cost exceeded the estimate and 
that proper measurement of the works 
would show that some amount is still due 
tohim. Thus the charge of cheating is 
founded on the allegation that the appel-’ 
lant wilfully certified completion of work 
to tLe value of Rs. 2,400 knowing that much 
less work had really been done and intend- 
ing to cause wrongful gain to the contrac- 
tor and wrongful loss to the estate. The 
contractor was charged with abetment of 
the offence. 

I may here explain that the buildings at 
Bisrampur for which estimate had been 
prepared are in three blocks standing on 
a garh or mound. In these blocks the pro- 
prietor aud members of the family resided. 
Uutside and bslow the garh were a num- 
ber of out buildings and the contractor 
asserted (1) that he had done extensive 
repairs to these out-buildingsin addition 
to what he had done in the three blocks 
on the garh, (2) that the work done in those 
three blocks themselves was more than 
what credit has been given for. 

The repairs which had been done and 
paid for in the year 1935-36 were not 
sufficient to put the buildings in a thorough- 
ly gocd state of repair, and on July 13, 
1936, the appellant wrote to the Assistant 
Manager asking kim to come to Bisram- 
pur snd inspect the buildings and see the 
necessaiy repairs for which a further 
estimate would be needed. The Assistant 
Manager went there, and on June 20 1936, 
submitted a report not to the General 
Manager but tothe Deputy Commissioner 
in which he said that it appeared to 
him that very little repair was done in 
compariscn withthe amount of Ks. 2,400 
spent and requested that before estimates 
for further repairs were sanctioned, the 
measurements might be checked and veri- 
fied. The Deputy Commissioner who had 
previously impounded the appellant's 
measurement book sent it on June 30 to 
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Babu Kali Dayal, Sadar Overseer. District 
Board. He asked that officer to check 
and verify the measurements in the pre- 
sence of the Sub-Overseer and contractor 
concerned and some reliable Ichorposhders, 
andif necessary, in the presence of the 
Sub-Inspector of Police of Bisrampur. 
Measurements were made on July 2 and 3 
by Babu Kali Dayal in presence of the 
Sub-Inspector of Polica and of the ap- 
pellant Sukhamoy Maitra, but not of the 
contracter. The Overseer on measuring 
the work shown tohim prepared a com- 
parative statement concluding that the 
contractor had been overpaid by Rs 701. 
The Deputy Commissioner passed an 
order on July 7, 1936 directing the Wards 
Estates Deputy Collector “to scrutinize the 
papers and lodge information with the 
Police”. The Deputy Commissioner did not 
call for any expl-nation from the contrac- 
tor nor did his order leave it open to the 
Wards Estates Deputy Collector to exercise 
any discretion or to call for explanation 
from the contractor or the appellant. The 
Deputy Collector did not spend ling in 
scrutinizing the papers to see whether 
there was a prima facie case; he obeyed 
orders and lodged a first information 
the next day, July 8, 1936. The informa- 
tion is not sent to the officer in charge 
of the Police Station in the ordinary 
way but direct to the Circle Inspector 
Sadar Cirele, whom the letter requests to 
“investigate the mutter personally” and 
insists that ‘prompt steps are necessary”. 
The Inspector thought fit to take the 
orders of his Police Superintendent before 
complying with this request; the necessary 
order was obtained the same day. The 
Inspector visited Bisrampur ia presence of 
the District Bsard Overseer and of the 
proprietorand some khorposhdars of the 
estate, but in the absence of both the 
accused. Charge-sheet was submitted by 
the Inspector on August ¥, 1936, not only 
against the appellant and the contractor 
against woom the information had- been 
laid but also against a third accused, 
namely Babu Hemendra Nath Gupta, the 
General Manager of the Wards and En- 
cumbered Hstutes. It has been suggested 
for the appellant thal the General Manager 
was made an accused because he was a 
person who, if this had not been done, was 
anecessary witness in the case and his 
evidence would have demolished the pro- 
secution case. It is suggested that tne 
Assistant Manager and the Deputy Com- 
missioner were anxjous to secure the 
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conviction of the appellant because he had 
incurred their displeasure. Hence ceri- 
minal proceedings were launched without 
giving either him cr the contractor an 
opportunity to explain. (His Lordship after 
discussing relevant evidence at length 
proceeded). I donot think it necessary to 
go into every detail of these items for the 
substance of the charge of cheating is that 
the appellant in order to cause wrongful 
gain to the contractor wilfully and frau- 
dulently certified work known by him to 
be substantially less than the amount for 
which he drew the bil]; andi have said 
enough, I think, to show that the evidence 
fallsshort of establistiog this. As already 
stated, at no time were measurements taken 
in presence of the contractor though the 
defence repeatedly asked for this dur- 
ing the commitment proceedings. A pro- 
cedure certainly not fair to the contractor 
was perhaps induced by over-anxiety to 
secure by all means the convictioa of the 
appellant. Bo faras the conviction under 
s. 420 is. concerned, I would allow the appeal 
and acquit the appellant on this 
charge. 

The second charge that of an offence 
under s.477-A, remainsto be considered. 
Taking the viewof the facts most favour- 
able tothe accused that oo inspection of 
the repairs heformed a genuine impres- 
sion in his mind that work had been done 
of a value notless than that of the work 
estimated for, the fact remains both proved 
and admitted that he did not measure the 
work but enteredin his book fctitious 
figures of measurements he had not made, 
Tne point to be seen is whether tunis wilful 
falsification of books and accounts was done 
fraudulentls or with intent to defraud within 
the meaning of s. 477-A, Indian Penal Code, 
A reference to s. 25 of the Code shows 
that the expressions “fraudulently” and 
“with intent to defraud” are synonymous; 
but there is no further detinition of their 
meaning in the Ocde. Inthe result there 
have been different view expressed at 
different times as to acts which are or are 
not fraudulent. Most of the decisions are 
with reference to section of the Oode deal- 
ing with forgery and forged documents, 
but where the elements that go to make 
up fraud are discussed, we may get assist- 
ance from them. In In the maiter of 


Dhunum Kazee (1) Norris, J. said : 

“Let a person's title to property be ever so good 
yet ifinthe course ofan action brought against 
him to gain possessionof the property he uges by 


(1) 9053; 110 LR 169, 
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way of supporting his title, though there be no 
bes deere fon the use of it, a forged document sach 
as thisIam clearly of opinion that he uses it 
fraudulently..” 

I donot find that any of the later cases 


goso far asthis In a later decision of the 
same Court Quzen Empress v. Haradhan 
(2) the extreme view on the other side is 
taken, namely that making or using a false 
document will not be considered fraudu- 
lent unless there be intention to cause 
wrongful loss or wrongful gain. The 
document was aforged certificate or testi- 
monial. Tnis dictum which does no: seem 
to accord with Illustration (le) to s. 464, 
Indian Penal Code, was overruled by a 
Full Bench of the same Court in Queen- 
Empress v. Abbas Ali (3). It was there 
pointed out with reference to the use of 
the expressions “dishonestly” and “frau- 
dulently” that one could hardly suppose 
the latter expression to be mere surplusage, 
as it would beifthe element of depriva- 
tion of property was a necessary ingre- 
dient in fraud; and it was held that : 

“Tt is not an essential quality of the fraud men- 
tioned inthe section that it should result inor 
aim atthe deprivation of property.” aH 

‘he document was a false certiticate of 
competency as an engine-room ‘Tindal used 
to obtain admission to an examination. 
This view has been generally accepted. 
in Queen Empress Vv. Muhammad Saeed 
Khan (4) the accused, a head constable, 
hadinserted false entries in his character 
roll, with the intention of securing advan- 
cement in the service for himself at the 
expense of others. Tris was held to be 
fraudulent. An extract was cited from 
Sir James Fitzjames Stephen's History 
of the Criminal Law of England which has 
since been used in several of the later 
decisions, and in which itis said that two 
elements are essential, namely : 

“Pirst deceit or an intention to deceive or in 
some cases mere secrecy, and secondly, either 
actual injury or possible injury or intent to expose 
some person either to actual injury or to a risk of 
possible injury by means of that deceit or secrecy.” 

It was added that when the author of 
the deceit seeks some advantage to him- 
self, it can generally be assumed that there 
is an equivalent in loss or risk of loss to 
some one else, and if so, there was fraud. 
The Full Bench decision of the Calcutta 
High Uourt in Queen-Empress v. Abas Ali 
(3), and the view of Banerji, J. in 
Queen-Empress v. Mahomed Saeed Khan (4), 
were approved and followed by a Fuil 


(2) 19 0 360. 
(3) 25 O 512; 1 O W N 255 (F B). 
Ü) 21 A 113; A W N 1898, 197, 
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Bench of the Madras High Court in Kottam- 
raju Venkatrayudu v. Emperor (5). The 
accused had attempted by the use of a false 
document to obtain admission to a Univer- 
sity examination. It was said. the Univer- 
sity prescribed certain qualifications in- 
cluding a certificate of respectability. This, . 
of course, is to protect the University 
against private candidates who are not 
respectable. If the candidate who fabri- 
cated the certificate did so with the 
intention that the University should take 
action on it, it must be taken that he did so 
with intent to cause loss or detriment to the 
University. The majority of the Full Bench 
took this view. Subrahmania Ayyar, J. 
differad, being “unable to gather what could 
be the loss or the risk of loss, in a case such 
as this.” He does not appear to have 
questioned the principle that if loss or risk 
of loss was intended, that would amount 
to fraud. lt would seem that the difference 
between an act done dishonestly and an act 
done fraudulently is this. If there is the 
intention by the deceit practised to cause 
wrongful loss that is dishonesty; but even 
in the absence of such an intention, if the 
deceitful act wilfully exposes anyone to 
risk of loss, there isfraud. A case is stated 
in Illus. (e) t9 s. 464: 

“A draws a bill of exchange on himself in the 
name of B without B's authority, intending to dis- 
count it as a genuine bill with a banker and intend- 
ing to take up the bill on maturity. Here as A 
drawsthe bill with intent to deceive the banker by 
leading him to suppose that he had the security of 
B and thereby to discount the bill, A is guilty of 
forgery.” 

Evidently, the banker, though no loss 
was intended to be actually caused to him, 
is puttoa risk of loss in consequence of 
the deceit; and that makes complete the 
ingredients of fraud. In agreement with 
this priaciple, it has been held that the 
promulgation of false statements in a 
statutory report of a company, not intend- 
ing thereby to cause loss to anyone but. to 
induce members of the public to invest 
money in the Company, that is to say, to 
take a risk of loss, is fraudulent: Ram Chand- 
ra Vv. Emperor, 27 Or. L. J. 1383 (6). On 
this view of the law, it is no answer 
tothe charge for the accused to say that 
accused did not know that wrongful loss 
would be caused to Government or wrong- 
ful gain to the contractor when he certi- 
fied the correctness of a claim which accused 
believed, or sh.ll we say hoped, was not 
exaggerated. There are indications that 


(5) 28 M90: 1 Weir 538 (F B). 
(6) 27 Or, LJ 13383; 98 Ind Cas. 599; AIR 1926 
Lah, 385, 
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accused at the time may not have regarded 
himself as doing a gravely criminal act. In 
his written statement, he says that the 
procedure followed by him was known to 
the General Manager who though at first 
annoyed, acquiesced in order to avoid 
hardship to the contractor. The General 
Manager has not been examined; there is 
an order in his hand-wriling endorsed on 
the bill Ex. 18, in these terms: “Estimate 
should be correctly made with the devi- 
ations done” anda note in the writing of 
appellant as to there beir g some deviations 
from the estimate, on the last page of the 
bill. These are relied on by the defence as 
showing that the Manager was aware of 
the procedure followed by the appellant. 
The prosecuticn denounce them as forgeries 
subsequently interpolated by conspiracy 
between this accused and the Manager who 
is regarded as being equally guilty. The 
only witness who could have said whether 
these writings were or were not on the bill 
when it was passed for payment was the 
accountant, and he was not asked that 
question; this part of the prosecution case 
is left resting on inference. It is not ne- 
cessary to decide it here; there are sufficient 
indications elsewhere that the accused 
admitted to the Manager that the entries in 
pp. 62—68 of his measurement book were 
bogus entries. 

Again, when Kali Dayal went to check 
the work on July 2 and 3, and found the 
accused's entries of measurement to be an 
almost exact reprcduction of the quantities 
in the estimate, he asked S. Maitra and the 
latter then and there said that he had not 
measured the work on the spot. It may be 
that the appellant when he falsified his 
measurement book did not realize that he 
was committing the serious crime for which 
s. 477-A, Indian Penal Code, provides the 
punishment: but it can hardly be that he 
was unaware thatit isan offence punish- 
able with six months’ rigorous imprisonment 
under s, 182 of that Code to give to any 
publie servant any information which he 
knows or believes to be false, intending to 
cause such public servant to do anything 
which he ought not to do if he had full 
knowledge of the true facts. 

It is suggested in the cross examination 
of Kali Dayal that to avoid the lapsing of 
grants, and resulting delay and extra 
correspondence, it is no unc¢mmon thing for 
billsto be prepared by copying the esti- 
mates without measuring the work done; in 
other words, that the consciences of many 
are as insensitive to scruples on such a 
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matter as the conscience of accused. lt 
was denied, and there is no evidence to 
prove the suggestion. If there is any such 
wide spread laxity, it is indeed deplorable. 
For, on the principles which can be deduced 
from the relevant sections of the Penal 
Code and the decisions which I have exa- 
mined, it is impossible not to hold that such 
facts as are proved against the accused are 
fraudulent and amount to the offence 
prunishable under s. 477-A of the Code. He 
wilfully falsified the measurement book and 
bill with the intent that the contractor's 
bill might be passed without actual measure- 
ment. Proof by actual measurement is the 
safeguard against excess claim, overpay- 
ment and consequent loss to the Estate and 
the Department. When the accused made 
the entries indicating that the claim had 
been proved by measurement and the 
Estate’s interest had been protected, he 
thereby wilfully exposed the Estate to risk 
of loss. ‘This is fraud All the elements 
necessary to constitute the offence of fraudu- 
lent falsification of accounts being thus 
established, I . would maintain the convic- 
tion under s. 477-A, Indian Penal Oode, but 
in the circumstances, would reduce the 
sentence to one of six months’ rigorous 
imprisonment. 
Varma, J.—I agree. 
D. Sentence reduced. 


PRIVY COUNCIL 
Appeal from the Calcutta High Court 
February 1, 1938 
Lorp Rusgeuy or KILLOWEN, Lorp 
Romer, SIR SHADI LAL AND SIR Grorar 
RANKIN. 
Messrs. P. C. MULLIOK AND ANOTARR, 
EXECUTORS or AKSHOY KUMAR 
GHOSE— APPELLANTS 


versus 

Tas COMMISSIONER or INCOME-TAX, 

` BENGAL—RgsronpENT 

Income-tax—Ezecutors of will—Assessment of, as 
executors—If can contend at Privy Council stage 
that assessment should be treated as one upon them 
as trustee under s. 40, Income Tax Act (XI of 1922)— 
Testutor directing executors to pay out of income 
the cost of “Addya Shradh" and probate—Such cost, 
if can be deducted from computation—Assessees, if 
entitled to credit for fuli deductions at source on ac- 
count of securities, without any abatement inrespect 
of proportionate amount of charges allowed against 
total receipis from such sources, 

Where the matter has all along proceeded and 
been argued by both sides upon the footing that the 
assessment was an assessment of executors’ income 
andthere is no evidence that at the relevant date 
the estate had been cleared and wag held by 
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the executors simply as trustees, but the indications 
are allthe other way;even if the assessment order 
refers to the infant son as the sole beneficiary, 16 
isnot open to the executors to contend before the 
Privy Council that the assessment should be 
treated es being not an assessment upon the 
executors in regard to the income of the executors, 
but an assessment upon them as trustees (under 
s. 40 of the Income Tax Act) for the residuary 
beneficiary. 

A testator by his will directed the executors to 
pay his debte out of the income of his property 
and to pay Rs. 10,000 out of the income ofhis 
property on the occasion of his “Addya Shradh” 
for expenses in connection therewith to the per- 
son entitled to perform the Shradh. He also 
directed his executors to pay out of the income 
of his property the costs of taking out probate 
of his will. After conferring out of income bene- 
fits on his second wife and his daughter and 
(out of the estate) benefits on the sons, if any, of 
his daughter, and after providing for the payment 
out of income “gradually” of divers sums to some 
persons, and certain annuities to others, he bequeath- 
ed all his remaining property (in the events which 
happened) to a son taken in adoption after his 
death by his wife: 

Held, that the payment of the Shradh expenses, and 
the costs of probate were payments made out of 
the income of the estate coming to the hands of 
the executors, and in pursuance of an obligation 
imposed by their testator. It was not a case in 
which a portion of income was by an overriding 
title diverted from the person who would other- 
wise have received it. It was simply a case in 
which the executors having received the whole 
income of the estate apply a portion in a parti- 
cular way pursuant to the directions of their 
testator, in whose shoes they stood. Therefore, no 
part of the income of the executors applied for 
expenses in connection with the Addya Shradh 
should be left oat of account in computing the 
taxable income of the executors and no allow- 
ance or deduction should be madein respect there- 
of. Similarly there should be no deduction in 
respect of the cost of obtaining probate of the will. 
Raja Bejoy Singh Dudhuria v.C. I, T. Calcutta (1), 
distinguished. 

Held, further that the executors were entitled to credit 
for the full amount of deductions of tax at source on 
account of securities and dividends, without any 
abatement in respect of the proportionate amount of 
charges allocated to, and allowed against the total 
receipts from such sources. 


Messrs. L. P. E. Pugh, K. C. and W. 
Wallach, fcr the Appellants. 
Mr. Hubert Hull, for the Respondent. 


Lord Russell of Killowen.—The execu- 
tors of a testator (one Akshoy Kumar 
Ghose, deceased) appeal from a judgment 
of the High Court of Judicature at Fort 
William im Bengal delivered on a refer- 
ence .by the Commissioner of Income-tax 
under s. 66, sub-ss. 1 and 2 of the Indian 
Income Tax Act. 

“The testator died in October 1.31. By 
his will he appointed the appellants (and 
another) his executors. He directed them 
to pay his debts out of the income of 
bis property, and to pay Rs. 10,000 out of 
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the income of his property on the occasion 
of his “Addya Shradh”’ for expenses ia 
connection therewith to the person entitled 
to perform the Saradh. He also directed 
his executors to pay oat of the income 
of his properly the costs of taking out 
probate of his will. After conferring out 
of income benefits on his second wife 
and his daughter and (out of the estate) 
benefits on the sons, if any, of his daughter, 
and after providing for the payment out 
of income “gradually” of divers sams to 
Some persons, and certain annuities to 
Others, he bequeathed all his remaining 
Property (in the events which happened) 
to a son taken in adoption after his death 
by his wife, viz, one Ajit Kumar Ghosh 
who is still a minor, Tne title of the son 
is defeasible in tbe event of his dying . 
childless during the lifetime of the testator’s 
wife, and until ha attains the age of 25 
years the property has to remain in the 
possession of the executors wao are to 
defray the expenses of education, main- 
tenance and other necessary expenses out 
of the income of the estate. 

By an assessment order dated October 
20, 1933, the executors were assessed to 
inc.me-tax for the year 1933 31 in respect 
of their income of the previous year. 
During that year (viz, 1932-33) the execu- 
tors had expended a sum of Rs 5,537 for 
expenses in connection with the “Addya 
Soradh” and a sum of Rs. 1,25.000 for 
probate duty. They bad also during the 
Same period made certain payments to the 
persons entitled under the will to “gradual” 
payments, and annuities. The Income-tax 
Officer assessed the income ofthe appel- 
lants of the year 1932-33, liable to tax for 
the year 1933-34 at Rs. 81,078. 

He arrived at this figure by ths follow- 
ing procedure:—He ascertained the total 
taxable income received during the relevant 
year as amounting to Rs. 1,89,901, and the 
agricultural income (within the meaning 
of s. 4 (3) (viii) of the Act) so received at 
Rs. 90,015. He next ascertained the obliga- 
tions which fell to be discharged by the 
execators during the year out of the income 
of the testator’s estate. These obligations 
(which he termed “charges”) were of 
different kinds. Some arose under the 
will of the testator’s father; others consisted 
of the annuities payable under the testator’s 
will and of the payments actually made 
during the year in respect of the sums 
thereby directed to be paid “gradually.” 

These “charges” he treated (being, as 
he thought, bound to do so by the decision 


1933 
in Raja Bejoy Singh Dudhuria v. C. I. T. 
Calcutta (1) as of such a nalure that the 
moneys required to meet them could not 
be regarded as income of the appellants. 
But, since the “charges” were payable out 
of the whole income whether taxable or 
not, he apportioned the “charges? between 
the taxable income and the agricultural 
income, allocating the sum of Rs. 35,520 
to the taxable income withthe result that 
of the said sum of Ks. 1,89,901 he treated 
only the sum of Rs. 1,514,381 as income 
of theappellants. This amount he further 
reduced by making deductions in respect 


of the Rs. 5,537 expended during 
the year in respect of the  testator’s 
“Addya Shradh”. Certain other ad- 


justments had to be made (chiefly con- 
cerned with outgoings in respect of house 
property) which further reduced the sum 
of Rs. 1,54,381 to a sum of Rs. 1,22,396. 
This he fixed as the “total income” of 
the executors. He then deducted from 
that total income so much thereof as was 
represented by interest on securities and 
dividends taxed at the source and assessed 
the executors as liable to pay tax on the 
balance. He refused to treat the expenses 
of probate as one of the “charges”, the 
amount of which could not be regarded 
as income of the executors, and accord- 
ingly made no allowance or reduction in 
respect thereof. 

On appeal to the Assistant Oommis- 
sioner, the total income liable to tax was 
reduced to a sum of Rs. 59,344. The 
reasons for this reduction are immaterial, 
because upon all the points involved in 
the present appeal the Assistant Commis- 
sioner agreed with the course adopted by 
the Income-tax Officer. 

The executors then applied to the res- 
pondent to refer five questions of law to 
the High Court under s. 66 (2) of the 
Act. The respondent, for reasons which 
need not be specified, only referred three 
of the questions, but added an additional 
one on his own motion under s. 66 (1). 

The questions so referred were as fol- 
lows :— 

Question No. 1.—“Whether or not in computing 
the chargeable ‘income’ the whole of the amount 
(Rs. 10,000) provided in the will of Akshoy Kumar 
Ghosh as payable ‘vut in income’ on account of his 
‘Shradh’ should have been left out of calculation, and 
not merely the actual amount paid in the year 
of assessment on account cf the same Rs. 5,537) ?” 


(1) 60 I A 196; 143 Ind. Gus. 145; Ind. Rul. (1933) 
P C 127; A I R 1933 P Oli; 37 L W 775; (1933) 
ALJ 641; 570 LJ 503; 37 C W N 885; (1933) M W 
ne on 65M Ld 285; 35 Bom. LR 811; 60 C 1029 
(P C.) 
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Supplementary Question.—“ Whether in computing 
the income chargeable to tax in this case, the 
Income-tax Officer should, on a proper application 
of the law, have excluded no part of the sum of 
Rs. 10,030 ?” 

Question No, 2.—"“Whether or not the cost of 
obtaining probate of the will of Akshoy Kumar 
Ghosh should have been excluded from the charge- 
able ‘income’ of the assessees, particularly in view 
of the express provisions in the will and thesame 
shall be payable out of the income ?” 

Question No. 3—“Whether or not the assessees were 
entitled to credit for the full amount of deductions 
of tax at surco on account of securities and 
dividends, without any abatement in respect of the 
proportionate amount of charges allocated to and 
allowed against the total receipts from such 
sources ?” 


The respondent as provided by s. 66, 
expressed his own opinion which. was: in. 
all respects adverse to the contentions of 
the executors. Both members of the High 
Oourt held as regards question No. 1 and the 
supplementary question that no part of 
the income of the executors applied for 
expenses in connection with the Addya 
Shradh should be left out of account in. 
computing the taxable income of the 
executors and that no allowance or deduc- 
tion should be made in respect thereof. 
As regards question No. 2, both members of 
the High Oourt were of the like opinion 
as regards the costs of probate. As regards 
question No.3 the Ohief Justice thought that 
the question was one of fact and should 
not have been referred. Costello, J. held 
that upon the facts when ascertained.zhe; 
executors, had no ground for complaint: 
The third question was accordingly not 
answered by the High Court, 

The executors have appealed to His 
Majesty in Council, and in-the course of 
the argument a point arose which must 
be dealt with in limine. It was suggested 
that the assessment should be treated as 
being not an assessment upon the executors 
in regard to the income of the executors, 
but an assessment upon the appellants 
as trustees (under s. 40 Of the Act) for 
the residuary beneficiary Ajit Kumar 
Ghosh. In their Lordships’ opinion this 
contention is not open to the appellants, 
The matter has all along proceeded and 
been argued by both sides upon the 
footing that the assessment was an assegs- 
ment of executors’ income. There is no 
evidence that at the relevant date the 
estate had been cleared and was held by 
the appellants simply as trustees, indeed 
the indications are all the other way 
It is true that the assessment order refers 
to the infant son as the sole beneficiary. 
It is also true that in some respects the 


106 
‘procedure adopted by the Income-tax Officer 
is logically more applicable to the as- 
certainment of residuary income than to 
the calculation of the total income of an 
estate, a fact which, in all probability,.is 
the result of a desire on the part of the 
authorities to act with fairness fo all 
concerned. But, however, that may be, 
the assessment in its present form stands, 
subject only to the question which their 
Lordships have to decide, viz, whether the 
High Court has correctly answered the ques- 
tions submitted to it. 

Their Lordships agree with the answers 
given to question No. 1, the supplementary 
question and question No. 2. The payment 
of the Shradh expenses, and the costs of 
probate were payments made out of the 
income of the estate coming to the hands 
of. the appellants as executors, and in 
pursuance of an obligation imposed by 
their testator. It is not a case. (like the 
case of Raja Bejoy Singh Dudhuria v. 
C. I..T. Calcutta, (1),) in which a portion 
of income was by an overiiding title 
diverted from the person who would other- 
wise have received it. Itis simply a case 
in which the executors having received 
the whole income of the estate apply a 
portion in a particular way pursuant to 
the directions of their testator, in waose 
shoes they stand. sat 

As regards question No. 3, tueir Lord- 
ships think that it might well have been 
answered inthe negative. It appears to 
bave ‘been based upon a misunderstanding 
by the appellants of the situation, Had 
they been in fact charged with any tax 
deducted at source they would have been 
entitled to credit for that amount; but in 
fact the whole of the sums in respec: of 
interest on securities and dividends which 
were: brought in as gross for the purpcse 
of ascertaining the total income of the 
executors, was deducted for the purpose 
of. fixing the income on which tax -was 
to ..be. charged. They have not been 
charged with any tax deducted at source. 

Their Lordships are of opinion that this 
appeal fails and should be dismissed. 
They will humbly advise His Majesty 
accordingly. The appellants must pay the 
costs of the appeal. 

D. | Appeal dismissed. 

Solicitors for the Appellants:—-Messrs. 
W. W. Box & Co. 

Solicit-re for the Respondent:—The Solici- 
tor, India Office. 
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BOMBAY. HIGH COURT | 
Civil Revision Application No. 368 
of 1936 
July 23, 1937 
Braumont, C. J. 

APPAYA NIJLINGAPPA HATTARGI 
AND ANOTHER— PLAINTIFFS— 
APPLICANTS 

: versus 

SUBRAO BARAJI TELI anp ANOTHER 
— DREBNDANTS-—OPPUNENTS. 

Partnership Act (IK of 1932), ss. 14, 69—Debt 
due to firm at date of dissolution—Whether pro- 
perty of dissolved firm—Firm umnregistered-~Dis- 
solution of—Suit by partners to recover debts due 
by firm—Pleadings—Allegation in plaint not denied 
in written statement—Allegation, if should be 
proved, 

Section 14 of the Partnership Act, is not ex- 
haustive; it only provides what the property of 
the firm shallinclude. But, even in that definition, 
a debt due to a firm at thedate of dissolution is 
property of a dissolved firm. 

A suit to recovera debt due to a firm brought 
by person’ who were the only members of the firm 
at the date ofthe dissolution is a suit to enforce 
a. right to realize the property of a dissolved firm. 
That being so, the case falls within the exception 
to s. 69, and the suit, therefore, is maintainable 
even if the firm was not registered, 

If an allegation made in the plaint is not de- 
nied in the written statement, it is taken to be 
admitted, and need not be proved. 


O. R. App. from an order of the Second 
Olass Sub-Judge, Chikodi, in Small Cause 
Court No. 85 of 1936. 

Messrs. S.A. Desai and G. A. Desai, for 
the Applicants. 

Tas J. A.Jahagirdar, for the Opponent 

0. 1. 

Order.—This is a revision application 
which raises a point of law of some gene: . 
ralimportance. The plaintiffs allege in 
the pliint that they were partners in a 
partnership shop and that the partaership 
shop closed on October 19, 1933. I think 
that allegation amounts to an allegation 
that the partnership was dissolved on 
October 19, 1933, and that allegation is nct. 
travereed in the written statement. That 
being so, [must take it that on the facts 
the parinérship was dissolved in October 
1933. The learned Subordinate Judge 
held that that fact was not proved. But 
if an allegation made in the plaint is 
not denied in the written statement, it is 
taken to be admitted, and need not be 
proved The further allegation in the 
plaint is taat during the continuance of the 
partnership, a debt was incurred by the 
defendanis to the partnership, and the 
plaintiffs, as the persons who were mem- 
bers of the partnership and, therefore, 
entitled tothe debt, sue after the dissolu- 
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tion of the partneshipto recover the debt. 
The learned Judge held that even if the 
dissulution of the partnership were proved, 
nevertheless the suit would not lie having 
regard to 8. 69, Partnership Act, and the 
question is whether that decisicn is 
right. 

Section 69, Partnership Act, forbids the 
bringing of suits in respect of partner- 
ships which have not been registered 
under the Act. ‘Ihe scheme of the Act 
as to registration is to give any firm a 
tight to register, disclosing the particulars 
required by the Act,and then s. 69 is 
designed to encourage registration by 
imposing a disability in the case of firms 
which are not registered. It is to be 
noticed that an existing firm can get over 
the disability by registering before it 
brings its suit, but of course a firm cannot 
register after it has ceased to exist. So 
that, in the case of a dissolved firm any 
bar imposed by s. 69 becomes absolute, 
and cannot be got rid of by subsequent 
registration. Section 69 (1) bars the right 
of any person suing as a partnerin the 
firm to enforce his rights against the firm 
or any person alleged to be cr to have been 
a partner in the ärm, unless the firm is 
registered. Then sub-s. (2) deals with 
enforcing claims by the firm against third 
parties, and prohibits the enforcing in a 
suit of any right on behalf of the firm 
against a third party, rnless the frm is 
registered. Then sub-s. (3), to which I 
will refer morein detail in a moment 
intrcduces certain exceptions to the dis- 
abilities imposed by the first two sub- 
sections. I have been referred to a deci- 
sion cl my cwn in Patel v. Husseinbhai (1) 
in which the plaintiff alleged that he had 
paid on behalf of a firm in which he had 
been a partner with the defendant the 
whole income-tax of the firm, and he was 
suing to recover frum the defendant con- 
tribution towards that payment. I pointed 
out in that case that sub-ss. (1) and (2) in 
terms only refer toa firm, and not toa 
dissolved firm. But, having regard to the 
exceptions to those two sub-sections con- 
tained in sub-s. '3), exception which relate 
largely to matters connected with a 
dissolved firm, I thought that sub-ss. (1) 
and (2) must be held to cover the case 
not only of a firm but of a dissolved firm. 
But I was not ia that case concerned to 
Consider the extent of the exceptions 
contained in sub-s. (3), because it was 


(1) 89 Bom. LR 260; 169 Ind. Cas. 424; A I R 1937 
Bom. 225; I LR (1937) Bom. 628; 10R B 26, 
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clear in that case that the suit did not 
fall within any of the exceptions. Now 
it is alleged in this case that the -suit 
does fall within the exceptions contained 
in sub-s. (3), cl. (a), of s. 69. That clause 
reads as follows :— 

“The provisions of sub-ss. (1) and (2) shall apply- 
also toa claim of set off or other proceeding to 
enforce a right arising from a contract butshall 
not affect (a)the enforcement of any right to 
sue for the dissolution ofa firm orfor accounts of 
a dissolved firm, or any right or power to realise 
the property of a dissolved firm.” : 

So that the section is not to cover the 
right io sue forthe dissolution of a firm. 
or for the accounts of a dissolved firm. 
Clearly this suit is not a suit of that 
nature, and the question is whether it is 
covered by the further words, “or any 
right or power to realize the property 
of a dissolved firm.” It is said that this 
is a suit to recover a debt incurred in 
favour of the firm and that debis belonging 
toa firm atthe date of dissolution became 
part of the property of the dissolved 
frm after its dissolution, and it seems to 
me that that is clearly so. The learned 
Subordinate Judge was not prepared to 
accept that view because he thought that 
adebt due to a firm would not come 
within the definition of the property of 
a firm contained in s. 14 ofthe Act. That 
section is, however, not exhaustive it only 
provides what the property of the firm 
shall include. But in my view even in 
that definition, debts due to the firm 
fall within . the description of property’ 
being property acquired for the firm.: Į 
think, therefore, that a debt due to a firm” 
at the date of dissolution is properly 
described as property of a dissolved 
firm. But, then, it is said that I must read 
the whole of sub-cl. (a) together and that, 
the last sentence to which I have referred 
must be read ejusdem generis to- the wordg 
which precede it. The first part of the 
sub-clause deals with the right to sue for 
dissolution of a firm or for accounts of a 
dissolved firm, and it is said that the fur- 
ther reference to the realization of the 
properly of a dissolved firm must be read 
as covering only thecase of -realization 
with a view to a dissolution or winding up 
of the firm, and would cover, for instance, 
the recovery of debts by a Receiver ap- 
pointed ina partnership suit, and it is 
further argued that the words ought not 
to be giventhe much wider meaning of 
covering any suit to recover a debt due 
to a dissolved firm brought by any person 
or persons entitled to recover such debt, 
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Sub-s. (3), however, in terms int:oduces 
exceptions both to sub-s, (1) and sub-s. (2), 
and in my view, the two parts of sub- 
cl. (a) of sub-s. (3) must be read as 
referring respec:ively to the first two sub- 
sections. 

As I have pointed out, the first sub- 
section deals with the right to enforce 
a contract by one partner against the 
others andthe second sub section deals 
wilh the right to enforce a contract by the 
firm against third parties. I think, I must 
read the first sentence of sub-cl. (a) as 
creating exceptions from sub-s. |, the 
exceptions being enforcement of a right 
to sue for dissolution or accounts of a 
dissolved firm; and the last sentence of 
that sub-clause is directed to sub-s. 2 
and creates an exception in respect of a 
suit to enforce any rightto realize property 
of a dissolved firm. ‘It seems to me that 
a suit to recover a debt due to a firm 
brought by persons who were the only 
members of the firm at the date of the 
dissolution is a suit to enforce a_ right 
to realize the property of a dissolved firm. 
That being so, in my Opinion, this case 
does fall within the Exception tos. 69, 
and the suit therefore is maintainable. 
It is clear from the judgment that the 
learned Judge held the plaintiffs’ case 
proved and only dismissed the suiton the 
technical ground that the suit did not lie 
having regard tos. 69. Asin my opinion 
that ground fails, there will be judgment 
for the plaintiff for the amount claimed 
with costs, and costs of this application must 
be borne by the defendants. 


i, Application allowed. 





LAHORE HIGH COURT 
- Second Civil Appeal No. 295 of 1936 
February 12, 1937 
` §Kemp, J, 
SECRETARY or STATE—Dzrgnpanr_ 
~~APPELLANT 
versus 
GHULAM MOHAMMAD AND GTaERS— 
PLAINTIFFS— RESPONDENTS 

Evidence Act (I of 1872), s. 114—Settlement records 
—Later records, if to be preferred to older ones— 
Change surviving for long period—Presumption— 
Rebuttal of. > 

When settlements differ, the records of the later 
settlement should be preferred. This ig based on 
the well-known fact that the later settlements are 
carried out more carefully. Settlements of the last 
fifty years or 80 have all been very careful, but 
on the maxim omni proesumuntur rite esse acta, it 
must be held, in the absence of any evidence to 
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the contrary, that a change in the Revenue Records 
is not made without good reason, especially if the 
change survives over a long period of years, This 
presumption may be rebutted if, for example, the 
corde of an enquiry are produced and show no 
satisfactory reason, or even ifa plausible explana- 
tion is suggested. Dost Mohammad v. Bahadur (1) 
and Alo v. Sher (2), relied on. 


S. C. A. from the decree of the District 
Judge, Jhelum, dated February 12, 1936. 

Mr. Nazir Hussain for the Appellant. 

Mr. Khurshaid Zaman, sfor the Respon- 
dents. . 

dJudgment.—The plaintiffs who are now 
entered in the revenue records as Sheikh 
Dadds brought a suit against the Secre- 
tary of State for a declaration that in rea- 
lity they were Jat Dadds and not Sheikh 
Dadds. The trial Judge dismissed the suit 
but the learned District Judge accepted 
the appeal and granted the plaintiffs a 
decree. The Secretary of State has lodged 
a second appeal argued by Mr. Nazir 
Hussain, Assistant Legal Remembrancer. 
A preliminary objection is taken by Mr. 
Khurshaid Zaman for the respondents 
that the matter is concluded by findings 
of fact. Prima facie, this is so, but, in my 
opinion, the District Judge has disregard- 
ed certain legal presumptions and a second: 
appeal is competent. In the Settlements 
of 1860 and 18*0 the plaintiffs’ predecessors 
were described as Jat Dadds but in the 
revenue records of 1900 and ever since 
they have been described as Sheikh Dadds. 
The plaintiffs produced three Jat witnesses 
who said that the plaintiffs were their near 
relatives and that they intermarried with 
each other. The defendant placed on the 
record fourteen documents in which: the 
Plaintiffs or their predecessors had des- 
cribed themselves as Sheikh Dadds. This 
is all the material evidence. The trial 
Judge thought, though he gave no reasons, 
that the later revenue records must pre- 
vail against the older ones, that the oral 
evidence was of no great value and that 
the documents produced by the defendant 
finally settled the matter. He also pointed 
out that two of the documents showed that 
they had mortgaged their land to statutory 
non-agriculturists without any objection. 
The District Judge said: 

“That in seven documents moitgege-deeds or sale 
deeds produced bhy Prem Chand, L. W. No. 1, the 
plaintifs and their predecessors described them- 
selves as Sheikh Dadds. Jodh Singh, D. W. No, 2, 
also produced seven similar documents. I do not- 
regard this evidence as at all conclusive as natural- 
ly the defence witnesses who are money-lenders 
would insist on the persons with whom they dealt 
being described as anythings but members of a 
statutory agricultural tribe, and instead of saying 
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that the plaintiffs or their predecessors described 
j as Sheikh Dadds, the lower Court ought 
o have said that the plaintiffs had been described 
«as Sheikh Dadds by the money-lenders concerned.” 
_ This is not the correct way of approach- 
Mog the matter. Tre documents produced 
by D. W. No l and D. W. No.2 prove ad- 
missions in documents executed by the 
Plaintiffs or their predecessors. These ad- 
missions ure not conclusive but it was 
for the plaintifis to take away their weight 
by producing some evidence rather than 
relying on,a mere presumption. Secondly, 
the presumption cannot possibly be correct 
in all the cases. The Punjab Alienation 
of Land Act, XIII of 19.0, was passed in 
that year and came- into force on June 8, 
1901. Six of these documents namely, 
D. Ws. Nos. 2-1 to 6 were executed bet- 
ween the years 1692 and 1896. These docu- 
ments were éxecuted when there could have 
been no possible question of money-lend: 
ers wanting their clients to describe them- 
selves as non-agricalturisis. Further, in 
his discussion the learned District Judge 
did not consider waether greater weight 
should be attached to the earlier or the 
later Settlement, He apparently took both 
ag of the same value. There is authority, 
however, that when Settlements differ the 
records of the later Settlement should be 
preferred. Mr. Nazir Hussain cited Dust 
Mohammid a. Bahadur, 138 Ind. Cas. 502 
(1), and Alo v. Sher 103 Ind. Cas. 266 (2). 
In the former case a Division Bench of this 
Oourt relied on ccntinuous rezords from 
1904-05 for over twenty years before the 
Buit rather than on earlier records. In 
Alo v, Sher, 103 Ind. Cas. 206 (2), the Settle- 
ment of 1892-93 was preferred to 1X57. 
Taere is also older authority tnat the laer 
Settlements should be preferred to the 
earlier Settlements when these Settlements 
were of the earlier part of the British 
occupation. This is based on the well- 
known fact that the later Settlements were 
carried out more carefully. Settlements of 
the last fifty years or so have all been 
very careful, bat cn the maxim omni 
proesumuntur rite esse acta, it must be held, 
in the absence of any evidence to the 
contrary, that a change in the revenue 
records ıs not made without good reasun, 
especially if the change survives over a 
long period of years. This presumption 
may be rebutted if, for example, the re- 
-Cords of an eaquiry are produced and 
show no satisfactory reason, or even if a 
(1) 138 Ind. Cas. 502: 4 2 R p 
L G20 Te Bat (1932; Lah gua) OD 218; 83 E 
(2, 103 Ind. Oas, 266; A I R 1927 Lak. 607. 
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plausible explanation is suggested, but 
there is nothiag ofthe kind here. [ am, 
therefore, of opinion, that the later records 
should be preferred. I do not know a 
single reported case in which earlier re» 
cords have been preferred to later. The 
learned District Judge also referred to 
Rose’s Glossary of the Tribes and Castes. 
This gives Dadds “as an agricultural 
alan found in Shahpur”; Vol. 2, p. 215. 
It does not give Dadds under the heading 
of either Sheikh or Jat. The article on 
Sheilkhs, Vol 3, p. 399, points out that in 
the Punjab, Sheikhs are not a true tribe 
but a group name given to converts 
to Islam. In my opinion the conclusions 
of the District Judge as to fact are vitiated 
by the wrong presumption he gave to the 
admissions of the plaintifis and by his 
treating the earlier and later revenue 
records as enlilled to exactly equal weight. 
I accept this appeal, set aside the judg- 
ment and the decree of the learned 
District Judge and restore that of the trial 
Court with costs throughout. 
N Order accordn gly, 





MADRAS HIGH COURT 
Civi] Appeal No. 225 of 1935 
August 5, 1937 
BURN AND LAKSHMANA Rao, JJ, 
J. GANESH LALA—APPRLLANT 
versus 

RATAN BAI AND 4NoTHER—Responpents 

Hindu Law —Guardianship—Hindu widow marry- 
ing Christian—Whether proper personal guardian of 
her Hindu minor son by first Hindu husband. 

A minor son ofa deceased Hindu should ordinarily 
be brought up as a Hindu like his father; a Christian 
househoid is no proper house for him. Oonsequently 
his widowed mother who has married a Christian 15 
not his propor personal guardian. Skinner v, Orde 
(1), relied on. 

O. A. against an order of the District 
Court, Trichioop ly, dated April 10, 1935. 

Mr. A. V. Narayanaswamy -clyyar, for 
the Appellant. 

Messrs. U. Somasun laram aud K. Sun- 
dararajan, for the Respondents. 

Judgment —Tne learned Advocate for 
the respondents cannot support tho orde: 
of the lower Court ia so far as it appointed 
respondent Nov. 1 to be the guardian of the 
minor girl. Taere was no application to 
appoint a guardian for the girl anil we 
agree with Mr. A. V. Narayanaswamy 
Ayyar, Advocate for the appellant, that the 
learned District Judge's order was without 
jurisdiction in so far as the girl was con- 
cerned. As for the boy, it is clear from 


110 ; 
the circumstances of the case that the 
mother, respondent No. 1, is not a proper 
guardian. S.eis a Hindu widow who has now 
married a Christian. The boy should 
ordinarily be brcught up as a Hindu like 
his father; a Chuiistian household is no 
proper house for him vide Skinner v. Orde 
1). 

‘he appeal is, therefore, allowed and the 
learned District Judge's order appointing 
the mother as personal guardian cf the 
minors is set aside. We are asked by 
Mr. Somasundarem, Advocate for the res- 
pondents, to send the case back for further 
inquiry, but we see no necessity to do 50. 
The appellant is the maternal uncle of the 
boy and tle girl is already living in his 
house. He resides in Kanadukathan which 
is in British India. There is nothing estab- 
lished against him in point of character, 
motive or means. We think the appellant 
is a fit perron to be tle perscnal guardian 
ot the biy and we appoint him accordingly. 
The respondents must pay the appellant's 
ecsts in both Courts. 

N-D. Appeal allowed. 

(1) 4 M I A509; 2 Moo. P Cw: 261;17 W R17; 
10 Beng L R 125; 2 Suther 521; 3 Sar. 34 (P C). 





RANGOON HIGH COURT 
‘First Civil Appeal No. 99 of 19.6 
May 17, 1937 
BaGULEY AND SHAW, JJ. 
MAUNG KHIN— APPELLANT 
VETSUS 
L. AH CHOY AND ANOTHER — 
RESPCNDENTS 

Civil Procedure Code (Act V of 1908, s. 97, 
0. XXX1V,r. 6—Preliminary decree in mortgage 
suit contarning statement that mortgagor shall be 
liable jor any deficiency Jound due—No appeai— 
Final decree— Preiuminary decree, if can te chal- 
lenged and altered subsequently. 

A Cout has jurisdiction to decide wrong as 
well as ight. Jf it aecides waung, the wionged 
party can cnly take the course prescribed by law 
tor setting matters iight; and if that course is 
not taken, the decision, 
be disturbed. f 

An application under O. XXXIV, r. f, Civil Pro- 
cedure Code, by the mortgagee 15 necessary foran 
order for a perscnal decree for the balance due, 
But when the preliminary drciee contains a state- 
ment thatthe mortgegor shall be liable for any 
deficiency thatmay befvund due and the mort- 
gagor does not go in appeal and a final decree 
js subsequently pussed, the preliminary decree 
including such statement cannot be subsequently 
questioned or altered in view of s. 97 of Civil 
Procedure Code. 

[Oase-law discussed.) 

Mr. P. K. Basu, for the Appellant. 

Mr. Paget, for the Respondents, 


however 


wrong, cannot 
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Baguley, J.—In this appeal I. cannot 
help feeling much sympathy for the ap- 
pellant, but it is impossible to allow one’s 
sympathies to lend one to strain the provi- 
sions of law in favour of the party who 
appears to deserve one’s sympathy.’ The 
respondent Ah Choy filed a suit against 
Maung Hnya and Maung Khin, the present 
appellant personally and against them 
and other persons as legal representatives 
of the late U Skwe Thwin. The suit was 
cne on a mortgage. The plaint, sets out 
that the mortgagcrs were U Shwe Thwin, 
Maung Hnya and Maung Khin, that they 
signed a promissory note and deposited 
certain title-decds with intent to create a 
mortgage of the property covered by the 
title deeds and that interest amounting to 
Rs. 5,828-9 0 has keen paid but no dates 
for the payments are mentioned. The 
prayer of the plaint is for (a) a decree for 
tLe payment of the sum of Rs. 6,000 with 
all costs, or in default, sale of the mort- 
gaged property; (b) in Case the preceeds 
of the sale are found to be insufficient to 
pay the amount due to the plaintiff, then 
that liberly may be reserved to the plain- 
tiff to apply for a decree fır the balance. 
Issues were framed, one of which was: 
Is the suit barred by limitation? On 
March 29, 1934, the learned Judge passed 
orders in which he says : 

“Several issues were framed, but for the purpose 
of decision of this suit, I need only consider issues 


Nos. 3 and 4, which are as follows, as issues Nos. 1 and 
2 had been abandoned.” 


The issues which he says he has to con- 
sider are whether the title-deeds were de- 
posited with a view to create a mortgage. 
Issue No. 5, with regard to limitation, he 
dces not mention as being considered in 
his judgmer.t. After examination of the 
question whether the mortgage was created, 
ihe judgment ends with the passage: 

“Therefore there will be the usual preliminary 
moitgage decree in favour of the plaintiff as prayed 
for with costs on the contested scale against all the 
defendants, and the plaintiff, is also entitled toa 
personal decree against defendants Nos. land 2 if 
the prcceeds of the mortgaged property are insuffi- 
cient to pay the amount due under the decree.” 


Earlier in the judgment is the passage : 

“It is admitted bythe learned Pleaders for de~ 
fendants Nos. 1,2 and 3 that the question of limita- 
tion does not arise.” 

A formal preliminary decree for sale of 
the mortgaged property (in an out cf date. 
form) was filled up, directing sale, pay- 
ment of any surplus proceeds to the defen» 
dants, ete., and then there is interpolated in 
the printed form: 

“N. B.—The plaintiff is entitled to a personal 
decree against defendants Nos. 1 and 2 if the prow 
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ceeds of the moitgaged property are insufficient to 
‘pay the amount due under the decree,” 

This preliminary decree is dated March 29, 
1934. In due course a final decree for 
sale was passed, the property was sold, the 
‘sale proceeds were found to be insufficient 
and an application was made for a per- 
sonal decree against defendants Nos. 1 and 
2, Maung Hnyaand Maung Khin. These 
two defendants submitted that the claim 
for the personal decree was barred by 
limitation, but the contention was overruled 
and a personal decree was drawn up 
against these two defendants for balance 
due on May 19, 1936. It is against the 
order directing a personal decrce to be 
drawn up that the present appeal was first 
filed. Subsequently a further appeal was 
filed egainst the preliminary morigige 
decree dated March 29, 1934 and an ap- 
plication for extension of time for tLe pur- 
pose of limitation was made. 

The gist of the argument before us on 
behalf of the appellant was that in the 
preliminary decree the question of a rigat 


to obtain a personal decree for any possible: 


balance outstanding should not be decided, 
but that if it was decided it was a deci- 
sion made without jurisdiction, the decree 
to that extent was a nullity, and the 
learned trial Judge should have regarded 
himself as not being in a position to decide 
whether a personal decree should have 
been passed or not. It was further pointed 
out that the prayer in the plaint did not 
ask for a personal decree. All that it does 
ask is that if the proceeds of the sale are 
found to be insufficient, liberty may be 
reserved to the plaintiff to apply for a 
decree for the balance and it is contended 
that when there is no prayer for a per- 
sonal decree or for a decision on the ques- 
tion of whether a personal decree can be 
passed, a decision on that point is entirely 
without jurisdiction. Against the appel- 
lant there is a Privy Council case in Jeuna 
Babu v. Parmeshwar Narayan Mahia (1). 
This decision of the Privy Counce.l though 
made in 1918 was governed by the provisions 
of s. 90, Transfer of Property Act, which 
- was in force before the passing of the Civil 
Proceduro Code of 1908. To that extent, 
therefore, it may be considered as not ap- 
plicable. The head-note of the official re- 
port is as follows: 

“A decree forthe saleof mortgaged property 

(1)46 I A 294; 49Ind. Cas. 620;AI R 1918P0 
159; 47 0 370; 36 MLJ21); 17 AL J 207;230W 
N 490; 25 ML T278: 90L J 443; 21 Bom. L 
R 589; 10 L W 26; (1919) M W N 347; 12 Bur LT 
80 (P 0) 
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under s. 90, Transfer of Property Act, 1882, can 
validly provide thatif the proceedsof sale are 
not sufficient to cover the amountof the mortgage 
debt together with interest, the defendant shall pay 
balance. It isnot a condition precedent tothe mak- 
ing of a personal decree for the balance that the 
mortgaged property should have been sold and the 
proceeds found insufficient to satisfy the debt.” 

If the law is as it existed at the time 
dealt with by this ruling, this decision 
would be fatal to the appellant, but s. 90 
has since been altered; formerly it ran: 

“Where the net proceeds of any such sale are 
insfficient to pay the amount due for the time being 
on the mortgage if the balance is legally recover- 
able from the defendant othorwise than out of the 
property sold, the Court may passa decree for such 
sum,” 

The section substituted for this section 
by the Civil Procedure Oode, of 1908 is to 
be found in O. XXXIV, r. 6: 

“Wherethe net proceeds of any sale held under 
the last preceding rule are found insufficient to 
pay the amount dueto the plaintiff, the Court, on 
application by him, may if the balance is legally 
recoverabl- fromthe defendant otherwise than out 
of the property sold, pass a decree for such balance." 

It is argued that an application by the 
plaintiff is a necessary condition precedent 
for an order for a personal decree for tue 
b.lance due. Tnis rule has again been 
amended by this Court and it has become 
O. XXXIV, r. 3 (4) but it is substantially 
the same and says: 

“The Court shall on application made in this 
behalf by the plaiutiff......pass a decree against the 
mortgagor personally for the payment of sucir 
balance.” 


The difference really consists in the fact 
that although s. 90 did not refer to the 
making of any fresh application by the 
mortgagee, such an application is now re- 
ferred to in the Rule applicable, and all 
that was then held was that there was no 
necessity for the property to have been 
sold and the deficit balance ascertained 
before the question of personal liability 
was gone into. A very large number of 
cases were cited in argument before ua, 
with which I do not think it is necessary 
to deal in detail, Reliance was placed 
on a passage at p. 1005 of Mulla’s Code 
of Oivil Procedure, Edn. 10: 

“A personal decree under this Rule for the balance 
should not be passed until after ‘the mortgaged 


property had been sold and the proceeds {ound 
insuficient to pay the morigage money ,’ 


and it was pointed out by several more 
recent cases which appeared to follow 
Jeuna Babu v. Parmeshwar Narayan Mahta 
(1), that incorrect law has been laid 
down overlooking tne fact that the word- 
ing of the section has been altered with 
regard to the requirement of O. XXXIV, 
r. 6, for the making of an application for 
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a personal decree for the balance: vide 
Mukhram Agarwalla v. Ehsan Ahmad, 1592 
Ind. Cas. 770 (2), aud Babu Ram v. Inam 
Ullah (3). It seems tome, however, that 
this is beside the pcint. The preliminary 
decree contains the statement that the 
first and second defendants are liable for 
any deficiency that may be found due. 
This preliminary decree could have been 
appealed against and it seems to me that 
it should have been appealed against but 
it was not appealed against, and therefore, 
it cannot be altered by an appeal against 
a subsequent decree passed in the same 
suit : vide s. 97, Civil Procedure Code. This 
is supported by authority : Teja v. Tika 
Ram (4), [vide head-note] : 

“Whether the decree under O. XXXIV, 1. 6, wag 
right or wrong as N had not objected to it and it 
had become final as against him it was not open to 
T to object to it.” 
and Murlidhar Narayan v. Vishnudas 
Balmukan das (5), [vide headnote]: 

“It was quite clear thateven under the Civil Pro- 
cedure Code of 1862 the correctness of the decree 
under s.&8, Transfer of Property Act (lV of 1882), 
ecrresponding with O. XXXIV, r. 4, Civil Procedure 
Code, of 1908, could not be questioned in an ap- 
plication fur an order absolute undcr s. 89 or inan 
appeal frem an order absolutely made on such an 
application.” : MA 

Finally, with regard to jurisdicticn I 
would quote Malkarjun v. Narhari 6), a 
decision of the Privy Council. This was 
a case in which the Court bad made an 
error in execution proceedings. On p. 347* 
occurs a passage; 

“He contended that he was not the right person 
but the Court having received his protest decided 
that he was the right person, and so proceeded with 
the execution. In so doing the Court was exercis- 
ing its jurisdiction. It made asad mistake, it is 
true; but a Court has jurisdiction to decide wrong 
aswell as right. If it decides wrong, the wronged 
party can only take the course prescribed by law for 
setting matters right and if that course is not 
taken the decision, however wrong, cannot be 
disturbed. The ieal complaint here is 
execution Court construed the Code errcnevusly...... 
But totreat auch an error as destroying the juris- 
diction of the Courtis calculated to introduce great 
contusion into the .administration of the law." 

In the present case the mortgage suit 
was filed and in tLe course cf that suit the 
Cocut had to decide all points connected 

(2) 152 Ind Cas. 770 A I R 1934 Cal. 764; 60 O 
L J 22;38 C W N 85C;7 R C 317, 

(3) 57 A 797; 107 Ind. Cas. 633; A 1 R 1935 All. 
$11; (1935) A L J 279; 8 R A 205; 19:5 A LR 


626. 

(4) 46 A 88; 77 Ind, Cas. 87;A I R 19:4 All, 
225; 21 ALI 754. 

(5) 40 B 321; 83 Ind. Cas. 1495 A IR 1911 Tom, 
205; 18 Bum. LRS, 


(6) 2> B337: 271A 216;2 Bem. L R987; 7 far. 
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with the mortgage including, at sometime 
or another, the question of whetler a 
personal decree should be passed against 
defendante Nos. 1 and 2. The mere fact that 
it decided this question prematurely, did 
not take away from it the jurisdiction to 
decide the questicn. It was a mistake for 
it to have decided the question at the time 
that it did, but that is merely an error 
which could have been put right and 
undoubtedly would have been put right if 
the defendants had filed an appeal against 
the decree in which the finding complained 
against was contained. No such appeal 
was filed, and it seems to me that the fact 
that no appeal was fited against the preli- 
minary decree makes it impossible for that 
decree to be questioned in any way by an 
appeal against the subsequent decree pass- 
ed in the same suit vide 5.97. So far 
as the application for extersion of time to 
appeal against the preliminary decree is 
concerned, the only reason really upon 
which a request for extension can be based 
is the fact that neither the present : ppel- 
lant nor his Ac-vucate ever thought of look- 
ing atthe decree cr the judgment. It is 
argued that in the mofussil it is not the 
custcm to lcok at judgments «r decrees. If- 
this be the case, the socner the cusicm is 
altered the better, and I can see no legal 
ground fer allowing the extension of time 
asked for. For these reasons the appeal 
will be dismissed with costs and the appli- 
cation for extensicn of the time to appeal 
against the preliminary decree will be 
rejected: Advocale’s fees five gold mohurs. 
Shaw, J.—I agree. 
D. Appeal «ismissed. 
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considering the terms of the deed of settlement that 
jewels were not included in the deed—Deed—Con- 
struction- Settlement. , 

here a person is an owner in fall right of certain 
property, which he grants to a trustee upon trust 
inter alia to pay him a fixed allowance per month, 
explaining in the deed that it was for the pur- 
pose of making provision for his maintenance, 
this isnot a “restricted” interest in the sense of 
el. (dof s. 6, Transfer of Property Act, as it stood 
in 1299, Consequently a valid charge can be created 
i this allowance by hypothecating it. [p. 775, col. 
2 


The mortgaged subjects under the first and second 
bonds dated respectively, November 21, 1895, and 
November 7, 1836, were certain jewels already in 
pledge to a money-lender named A and the mort- 
gagor's allowance under a trust deed of July 12, 1895, 
executed by himself. Under the third bond, dated 
November 25, 1896, the jewels together with certain 
furniture were the security. On July 6, 1899, (the 
original mortgagee having died in 1398) the trustee 
under the settlement of 1895 executed in favour of 
S , the son of the original mortgagee, a mortgage-deed 
fora sum of Rs. 4,73,000 intended to comprise the 
sums due by the mortgagor prior to the date of the 
settlement deed and the further sums which had 
been subsequently borrowed On July 13, 1899, 
another mortgage, called the “paddy” mortgage, was 
givento secure the payment of Rs 30,000 outof an 
amount of Rs. 50,000 which by the mortgage of July 
6, 1599, was to have been paid within a week thereof. 
Thess mortgages were given in compromise of a suit 
brought in 1897 by the original mortgagee attacking 
the validity of the settlement of Jnly 12, 1895. By 
October 7, 189), the trustee had paid to mortgagee's 
son who had succeeded him, the fnll amount with 
interest dus upon the debt which the mortgagor had 
owed atthe time of the settlement deed. [He had 
not, however, discharged any portion of the debt 
which had been incurred after the date of the deed, 
save that the original mortgagee had been paid 
Rs 20,009 in cash and had received a certain amount 
under the paddy mortgage, which sums were in dis- 
charge of the original mortgagee's post-settlement in- 
debtedness. In this state of affairs S filed two suits 
on January 30, 1900, to enforce his securities under 
the mortgage of July 6, 1899, and the paddy mort- 
gage of July 13, 1899, in order that he might recover 
the balance of the debt incurred after the settlement. 
The mortgagor’s son, however, counter-attacked by 
bringing a suit to obtain a declaration that the mort- 

ages of July 6 and 13, 1899, were invalid ag against 
the settled estate. This suit succeeded. S was direct- 
ed to re-pay the sum of Rs. 39,087, namely, thesum of 
Rs. 20,000 cash and what he had received under the 
paddy mortgaze, The sum of Rs. 87,421 which he 
had received in respect of his pre-settlement debt on 
October 7, 1899, he was not ordered to refund. The 
contention of the son of the mortgagor was that in 
these circumstances the plaintiff S lost his right to 
have recourse to the hypothecation bonds in suit by 
reason that he elected in 1900 to bring & suit upon 
the mortgages of July, 1899, Clause 12 of the mort- 
gage of July 6 was as follows:—"Except as here- 
under provided your rights already existing for 
recovery of the whole or any portion or portions of 
amount secured by this deed shall not be affect- 
ed by this deed. That from this date your lien 
or charge on the allowance due to the Raja 
under the said settlement deed for any portion 
or portions of the amount due under this deed 
shall cease. On the Payment of the sums of 
Rs. 1,81,727-0-2 and Rs. 1,25,000 with interest on the 
said two sums as mentioned in paras. 5 and 6 of thig 
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deed, sll other securities other than the securities 
created by this instrument shall cease. 

Held, that by express agreement, the hypotlisoa: 
tion bonds and the invalid mortgage of July 6, 189 i 
were to.be cumulative and independent securities. 
No question of election could arise as between these 
securities, even onthe hypothesis that the latter 
mortgage was valid; still less could it arise when 
the mortgage had been set aside. Contention that 
because the plaintiff had received the amount that 
was dueto him upon debts contracted prior to the 
deed cf settlement and was not directed to refund it 
when the Raja's son elected to avoid the mortgage he 
could claim that the mortgage had nct been altogether 
set aside, must be rejected. The mortgagor could not 
single out a particular clause of the mortgage-deed and 
claim to hold the plaintiff by its terms and inthis 
way maintain that the release of the charge upon the 
allowance was a valid and subsisting release. For 
these reasons the plaintiff had a valid charge for the 
principal amount of his debt with interest upon the 
subjects comprised in the bonds in suit, Miln v. 
Walton (3), reforred to: Har e Lal v. Sheoraj 

Ù relied on. [p. , col. 1. 

Sanh after examining the terms of the settle- 
ment that the jewels in question were not within its 
language. They were not “claims now due, owing 
or payable” and the general language as to all 
rights to prosecute any suit or other proceeding” and 
as to securities for money, furniture. fixtures and 
other articles in the offices of the zemindart were 
inapplicable to them, The settlor was the owner of 
these jewels although he had already made a bail- 
ment of them by way of pledge before hypothecating 
them, which, he being the owner, could validily 
hy pothecate 


Sir Herbert Cunliffe, K.C.and Messrs. 
A. C. Sond Ayyangar and S. P. Kham- 
batta, for the Appellant. 


Messra. A. M. Dunne, K. C. and P. V. 
Subba Row, for the Respondent. 


Sir George Ranxin.—In this cass 
three appeals have been consolidated; two 
of these relate to minor questions as to 
interest, but the min appeal (0. M. P. 
No. 4220 of 1923) raises questions of more 
importanc?. These arise ot of a mort- 
gage suit brought on April 15, 1995, in 
tha Court of the Subordinate Judge of 
Madura. The appellant in the main appeal 
(herein called “the appellant”) is the grand- 
son of the original mortgagor, whose eldest 
son, ths appellant's father, was defendant 
No. 1 to the suit. Tais defendant died 
panding suit and the appellant now re- 
presents the mortgagor; on one point, 
to be mentionad later, he has independent 
interests of himself and of his father to 
defend. Respondents Nos. 8 to 11 are the 
contesting respond:nts to the main appeal 
They are the representatives of the origi- 
nal plaintiff in the sait Subramaniam 
Chettiar who had „succeeded his father 
Ramanathan Chettiar the original mort- 
gagee. Tae decrea dated September 12 
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1917, ofthe Trial Judge was modified in cer- 
tain respects by the High Court of Madras 
whrse decree dated April 26, 1928, dis- 
posed of eleven appeals brought by divers 
parties. Their Lordships are concerned 
with lwa only of the appeals brought to 
the High Court—appeal No: 26 of 1918 
by the present appellant and appeal 
No. 106 of 1918 by the plaintiff. 

The suit was brought to enforce three 
securities described as hypothecation 
bonds or deeds, the first being dated 
November 21, 1895, the second Novem- 
ber 7, 1896, and the third November 25, 
1896. They were given to Ramanathan 
Chettiar by the appellant’s grandfather, 
the then Raja of Ramnad for the sums 
of Rs. 24,000, Rs. 71,008 and Rs, 35,000, 
‘respectively, amounting to Rs. 1,30,000. 
Interest; on each bond was at the rate of 
12 per cent. per annum, but in the case 
of the first two bonds only this was to be 
calculated as compound interest with 
annual rests frem the date of default. 
The mortgaged subjects under the first 
and second bonds were certain jewels 
already in pledgeto a money-lender named 
Anamalai and the Raja's allowance of 
Rs 5,500 per annum under a trust deed 
of July 12, 1895, executed by himself as 
hereinafter mentioned. Under the third 
bond, the jewels together with certain 
furn ture as to which no question now arises 
were tLe security. 

Objection has been taken by the appel- 
lant to the plaintiff's right as mortgagee 
under these bonds to the principal sum 
of Rs. 1,380,000 claimed. It is said that 
Rs. 15,000 thereof comprised in the sum 
of Rs 71,000 mentioned in the second 
pond, is without consideration, being the 
amount of a statute-barred debt of the 
Raja’s father for which on November 25, 
1893, the Raja had given a promissory 
note. The objection on behalf of the ap- 
pellant is that by the Raja's evidence, 
given cn commission in January, 1903, it 
is proved that the promissory note was 
given but it is not proved that there was 
any stipulation for a fresh advance, and 
that accordingly this portion cf the prin- 
cipal amount of the second bond is not 
recoverable tnless, indeed, it be brought 
within cl. 3 of s. 25 of the Indian Con- 


tract Act. It is contended that it is 
not within this clause as it was 
not a debt cf the mortgagor, but of 


his father. Their Lordships are of opi- 
nion that the Courts in India have rightly 
ejected this objection. A promissory note 
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having been given, consideration is to be 
presumed. The question is not, therefore, 
whether the plaintiff has formally and 
sufficiently proved that there was a stipula- 
tion for a fresh advance, but whether it 
is sufficiently shown by the appellant that 
there was no consideration for the pro- 
missory note. This burden the appellant 
has certainly not discharged and there is 
every probability against him on the 
point. It is not necessary, therefore, for 
their Lordships to decide whether under 
cl. 3 of s. 25 above-mentioned, a debt of 
which the creditor might have enforced 
payment from the mortgagor would be 
excluded by the circumstance that it was 
not a debt of his own. Their Lordships 
must not be taken to cast doub: upon the 
view taken by tke High Court if this 
question, which does mot arise, is not now 
discussed. Their Lordships are satisfied 
that ihe principal amount due on the bonds 
in suit is Rs. 1,380,000 as decreed by the 
Indian Courts. 

The next question is whether the bonds 
in suit confer a valid charge upon the 
jewels and the allowance already 
mentioned. On tbis point it is necessary 
to refer to the seltlement cfiJuly 12, 1895, 
(therein called ‘‘the settlement’). The 
then Raja had become havily involved in 
debt : a list of h's creditors is given in tLe 
third schedule to this deed showing that 
he was indebted in a total sum of 20 lees. 
His impartible zamindari of Ramnad was 
of great extent, covering no lees an area 
than 2,35] square miles. Tnis and much 
otter property, aggregating in value 50 
lacs of rupees, he conveyed to a trustee for 
the benefit of his heir-apparent and eldest 
son, then a minor, and for the purpose of 
making provision for the maintenance of 
the settlor and several members of his fami 
ly as mentioned in the second schedule. 
The trustee was directed to pay Govern> 
ment revenue, certain expenses of manage- 
ment, of litigation and of repairs: in the 
fifth place he was directed to apply menies 
in his hands to the payment of the inter- 
est on and principal of the debts men- 
tioned inthe third schedule, and there- 
after of the allowances mentioned in the 
second schedule. It was provided that on 
the settlor’s eldest son attaining the age 
of twenty-one, the trustee should convey the 
trust premises then existing to him forthe 
same estate as if he had inherited them, 
but subject to the several payments direct- 
ed bytke ceed and to tke several trusts 
which should then be subsisting in respec 
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thereof. The first of the allowances men- 
tioned in the second schedule is the allow- 
ances of Rs. 5,500 per month to the settlor 
himself. In the third schedule among the 
creditors is mentioned the plaintiff's father 
` Ramanathan (Muthia) Chettiar asa creditor 
for Rs. 1,380,000 : this debt is entirely inde- 
pendent of the sum of Rs. 1,30,009 due 
upon the bonds nowin suit. The creditor 
Anamalai is also mentioned as a creditor 
for Rs. 75,000, but in this deed there is 
no mention of the circumstance that Anama- 
lai was a pledgee of any jewels. 

The appellant contends that althouga the 
jewels are not specifically mentioned in 
the deed of July 12, 1895, the wide langu- 
age of the fifth clause thereof is sufficient 
to comprise these jewelsin view of the fact 
that the right of the Raja was a mereright 
toredeem. The fifth clause is very lengthy: 
upon examining it their Lordships are of 
opinion, thatthe jewels are not within its 
language. They are not “claims now due, 
owing or payable” and the general langu- 
age as to “all rights to prosecute any suit 
or other proceeding’ and as to sscurities 
for money. furniture, fixtures and other 
articles in the offices of, ths zamindari are 
in their Lordsh‘ps’ opinion, inapplicable to 
them. The settlor was the owner of these 
jewcls although he had madea bailment 
of them by way of pledge. Having re- 
gard to their value, their importance to 
the settlor, and the nature ofhis property 
in them taeir Lordships have no difficulty 
in agreeing withthe Courts in India that 
the jewels were not comprised in the settle- 
ment. They see no reason, therefore, why 
the settlor should not include them in the 
hy pothecation bonds in suit. 


A sezond question upon the settlement 
deed is whether or not the Raja's monetary 
allowance of Rs. 5,500 described by el. 3, 
as being for the purpose of making pro- 
vision for the maintenance of himself, comes 
within cl. (d) of s. 6 of the Transfer of 
Property Act as it stood in 1899. The 
cl. (dd), was inserted by the legislature in 
1929 and does not apply inthe present 
case. Clause (d), runs as follows :— 

“An interest in property restricted in its enjoy- 
ment tothe owner personally cannot bs transferred 
by him.” 

In the present case the Raja was an 
owner in full right of certain property ; 
this he granted to a trustee upon trust inter 
alia to pay him this allowance of Rs. 5,500 
per month, explaining no doubt in the 
deed that it was for the purpose of making 
provision for his maintenance. In their 
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Lordships’ opinion, thisis not a “rastrict- 
ed” interest in the sense of el (d): what- 
ever difficulty might arise upon the newer 
clause which uses ths phrass “a right to 
future maintenance in waatsoever manner 
arising, secure 1 or determined”, their Lord- 
ships are sitisied that they would be giving 
much too wide an application to cl. (d), if 
the present case wers held to come within 
it. They think, accordingly, that the 
hypothecation bonds create a valid charge 
on the allowance. 


OHIDAMBARAM GunTTIaR (P. O.) 


A still further attack is made by the 
appellant upon the bonds in suit Tais 
arises out of the fact thaton July 6, 1899, 
(Ramanathan Chettiar having died in 1898) 
the trustee under the settlement of 1895 
executed in favour of Sabramaniam Ohet- 
tiar a mortgage deed for a sum of 
Rs. 4,73,000 intended to comprise the sums 
due by the Raja prior to the date of the 
settlement deed and the further sums which 
had been subsequently borrowed. Ou July 
13, 1899, another mortgage, called ‘paddy” 
mortgage, was given to secure the payment 
of Rs. 30,00) out ofan amount of Rz. 50,000 
which by the mortgage of July 16. 1899, 
was to have b3en paid within a week there- 
of. hese mortgages were given in com- 
promise of a siit brought in 1397 by Ram w- 
nathan Guettiar attacking the validity of 
the settlement of July 12, 1895. By Osto- 
ber 7, 1899, the trustee had paid to Rama- 
nathan QGuettier, or to his son who had 
suceeeded him, the full amount with interest 
due upon the debt waich the Raja had 
owed t? Ramanathan Chettiar at the time 
of the settlement deed. He had not, how- 
ever, discharged any portion of the debt 
which had been incurred after the date of 
the deed, save that Ramanathan had been 
paid Rs. 20,000 in sash and had received 
a certain amount under the paddy mort- 
gage, waich sums were in discharge of the 
Raja's post settlement indebtedness. In 
tbis state of affairs, Subramaniam Chettiar 
filed two suits on January 30,1900, toen- 
force his securities under the mortgage 
of July 6, 1899, and the paddy mortgage 
of July 13, 1899, in order that he might re- 
cover the balance of the debt incurred by 
the Raja after thesettiement. Tae Raja's 
sn, however, counter-attacked by bringing 
a suit (No. 6 of 1902) against Ramanathan's 
representatives and the trustee to obtain a 
declaration that the mortgages of July Gand 
13, 1899, were invalid as against the settled 
estate. The suit succeeded in the Courts in 
India and algo on appeal to His Majesty in 
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Cowcil (Ncvember 16, 1915) cf. [Sub- 
ramanian Chettiar v. Rajeswara Dorai] ‘1). 
Subramaniam was directed to repay the 
sum of Rs. 39,087, namely, the sum of 
Rs. 70,000 cash and what Le had received 
under the paddy mortgage. The sum of 
Rs. 87,421 which he had received in respect 
of his pre-settlement debt on October 7, 
1889, he was not ordered to refund. It 
was wilhin the terms of the settlercent that 
this indebtedness should be discharged ; 
the.mere circumstance that it might not 
have been paid so scon had he not been 
willing to enter’ into the mortgages 
of July, 1899, was not counted a sufficient 
reason for ordering that he should refund 
this money. The contention of the appel- 
lant, is that in these circumstances the 
plaintiff, Subramaviam Chettiar, lost his 
right to have recourse to the hyothecation 
bonds in suit’ by reason that he elected 
in 1900 to bring a suit upon the mortgages 
of July, 1899. Clause 12 of the mortgage 
of July 6, is as follows :— 


“12, Except as hereunder provided your rights 
already existing for recovery of the whole or any 
portion or portions of the amount secured by this 
deed shall not be affected by this deed. That 
from this date your lien or charge on the allowance 
due to the Raja M Bhaskara Sethupati Avargal, 
under the said settlement deed for any portion or 
portions of the amount due under this deed shall 
cease. On the payment of the sums of Rs. 1,°1,727-0-2 
and Rs. 1,25,000 with interest on the said two sums 
as mentioned in paras. 5 and 6 of this deed, all 
other securities other than the securities created 
by this instrument shall cease.” 


The first question upon this clause is 
whether the plaintiff's charge on the Raja's 
allowance was intended to he released 
whether or ‘not the mortgage was valid, 
that is whether ke gare up his old security 
on the footing that he was getting a new 
one, or taking a chance that he might 
not get a new one. In their Lordships’ 
opinion, the intention of the plaintiff was 
entirely frustrated by the fact that the 
mortgage of July £, 1899, turned out to be 
invalid and was set aside While it is 
possible to put a case in whicha mori- 
gagee releases one security unconditionally 
with an intention to take the risk of a 
new security turning cut to be invalid, 
there are no factsin this case pointing to 
so wnusnal a bargain. The result is that 
this contention as to the allowance fails. 
The case of Har Chandi Lal v. Sheoraj 


(1) 39 M 115; 32 Ind. Oas. 2°8; 29 M L J 856; 20 O W 
201; SL W 149;19M LT 180;14 A L J 153; (1916) 
W N 100; 23 CL J 337; 18 Bom. L R 3€0; AI R1915 
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Singh (2), furnishes a complete answer to 
the suggestion that a beneficiary under 
the trust cau claim the benefit of the mort- 
gagə of July 6, 1899, as a releaso of the 
hypothecation bonds so far as the allowance 
is ecneerned. The appellant's eccntention 
that because the plaintif had received the 
amount that was due tohim upon debts 
contracted priur to the deed of settlement 
and was not directed to refund it when 
the Raja's son elected to avoid the mort- 
gage, he can now claim that the mortgage 
has not been altogether set aside, is a 
contention which tkeir Lordships reject. 
The appellant cannct single cut, a parti- 
cular claure of the mortgage deed and 
claim to hold the plaintif by its terms 
and inthis way maintain that the release 
of the charge upon the allowance is a valid 
and subsisting release. 

. Jt will be noticed that by cl. 12it is 
expressly provided that the plaintiff's 
existing securities, apart from the allow- 


‘ance, should not be affected by the deed. 
By express 


agreement, therefore, the 
hypothecation bonds and the invalid 
mortgage. of July 6, 1899, were to be 
and independent securities. 
No guestion of the election could arise as 
between these securities, even on the 
hypothesis that the latter mortgage wes 
valid ; still less can it arise now that the 
mertgage has heen set aside. As observed 
by the Vice-Chancellor in Miln v Walton 
(3), at 351, ‘the earlier mortgage remains in 
force and maintain its rank notwithstanding 
the other and may be dealt with by the 
creditor separately.” The following passage 
from the Board's judgment (delivered by 
Lord Robertson) in Shankar Sarup v. Mejo 
Mal (4), discloses perhaps a fuller answer 
to the appellant's argument in the present 
case :— 


`. “Jf the bond of November, 1883, be considered 


on its own terms, there isno room for the sugges- 
tion that it superseded the bond of May so as to 
impair the effect of that bond as a subsisting 
hypotheeation. The argument of the respondents 
was rather that the appellants by their suing on 
the bond of November and not on the bond of May, 
had relinquished their rights under the bond of 
May. No such inference can legitimately be drawn. 
The appellants did not need to sue on the bond of 
May in order to obtain a sale for the whole of 
their debt, that being comprised in the bond of 


(2) 44 I A 60; 39 Ind. Oas. 343; 32 M LJ 241; 15 A 
LJ 2£3;1 P X W 330;5 L W 502; (1917) M W N 290; 
25 OL J316;21 ML T 292; 21 C WN 765; 19 Bom. 
LR 444: 39 A 178; AT R I916 P © 68 (P O). 

(3) (1843, 2 Y & OO O 351; 7 Jur. 892; 60 R R 
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(4) 28 I A 203 at pp. 209, 210; 23 A 313; 3 Bom. L R 
713; 8 Sar. 72; 50 WN 649 (P Q;, 


1938 


November. But in suing on the bond of November 
they did nothing to imply or to lead others to 
believe that they abandoned what apart from 
abandonment was a subsisting hypothecation .. ." 

For these reasons their Lordships con- 
clude thatthe plaintiff had a valid charge 
for the principal amount of his debt 
with interest upon the subjects comprised 
in the bonds in suit. The objections of 
the appellant cn these points have been 
rightly overruled by the admirable judg- 
ment of tke learned Subordinate Judge 
which the High Court upheld. 


In one matter, however, the appellant, 
in their Lordships’ view, has made good a 
serious objection to the view taken by the 
Indian Cour!s. The present suit was brought 
in 1905 and the issues in it were settled 
on November 24, 1906: additional issues 
on September 3, 1910. The case was heard 
in 1917 and judgment was reserved on 
August 25, 1917. On that day a petition 
was presented bv the plaintiff asking leave 
to amend his plaint by adding a prayer 
that tke first defendant, that is the Raja’s 
son. ke ordered to pay to the fourth de- 
fendant, namely, the representative of 
Anamalai, the amount due on account of 
the debt of Ra. 60.000 and interest in respect 
of which Anamalai had obtained the jewels 
in pledge; or, in the alternative, that on the 
plaintiff paying off Anamalai, the plaintiff 
be declared entitled to sell the settled prop- 
erty to realise tLe said amount. The learned 
Subordinate Judge took the view that the 
amendment asked for was formal and 
that if the plaintiff was entitled to the 
relief claimed on the facts already on re- 
cord he should not be told that he had not 
asked for it and therefore could not be 
given it. The decree of the learned Sub- 
ordinate Judge by its second clause directed 
the Raja's fon tc pay off Anamalai, whose 
debt of Rs. €0.000 with interest was held to 
have amounted to over 2 lacs; and ordered 
that in default, the plaintiff should be en- 
titled to have the settled rroperty sold for 
satisfying the amount. He also directed 
that, if the first defendant did not pay off 
Anamalai, the plaintiff, on bringing the 
money into Court, should get the jewels 
and certain securities in the hands of 
Anamalai. The learned Judge proceeded on 
the basis of the doctrine of subrogation. 
The High Court on appeal discovered that 
Anamalai had by that time sold the jewels 
to liquidate his debt; they made no order 
accordingly in respect thereof and deleted 
from the decree of the Subordinate Judge 
his directions in that regard. Against 
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defendants Nos. l and 2 as representatives 
of their father the ‘original debtor, the 
High Court by cl. 1 of their decree gave 
judgment for the mortgage deht payable 
out of the assets, if any, of tLeir father 
coming to their hands and the decree by 


its second clause directed 7s follows :— 

(2) In default of the Ist defendant paying as 
aforesaid within six months from March 2, 1928 
(April 26, 1928) (the date of the High Court judg- 
ment, i. e„ within September 2, 1928 (October 26, 
1928), the plaintiff be entitled to apply to the Court . 
to have the estate in the lst defendant's hands or 
a sufficient portion thereof sold for satisfying the 
aforesaid sum mentioned in cl. (1) above,” 


The result of this clause is to make the 
settled property liable for the whole «f 
the plaintiff's cliim upon his bypothecation 
bonds. As the property which came to the 
settlcr's sons under the settlement deed of 
July 12, 1895, was not assets of the settlor 
at the date of his death, itis necessary to 
justify a direction which throws the Raja's 
post settlement debts upon the trust estate. 
The learned Judges of the High Court ap- 
pear to have considered that the relation 
between Anamalai and the plaintiff was 
analogous to that of principal and surty; 
an analogy which, in their Lordships’ cp'n- 
ion, is entirely inapplicable to the prese~t 
case. Their Lordships are unable to see any 
method by which itis possible to justify a 
decree making the trust estate liable for the 
whole of the plaintiff's debi; butit is con- 
tended on the part of the plaintiff's repre- 
sentatives that the Raja as settlor had a 
right against the trustee to require him to 
pay off the debt of Anamalai; that he had 
by the bonds in suit represented that the 
plaintiff would have a charge upon the 
whole value of the jewels as the trust estate 
would pay off Anamalai; that accordingly 
the plaintiff had the right as equitable ag.- 
signee of the settlor to call upon the 
trustee to discharge Anamalai'’s debt and 
in this way to make available to the 
plaintiff the security which the Raja had 
agreed to give. Now it may or may not 
be that had such a cause of action been 
pleaded and had evidence Leen adduced 
to show what bad been done by the trustee 
under the deed, what monies were avail- 
able to him, what obligations he had to 
provide for out of the settled property, 
what discretion he had exercised and so 
forth—it may be that a case could have 
succeeded on the lines suggested. But such 
a case would require careful and timely 
pleading and a careful trial. It is in effect 
a charge of breach of trust having serious 
consequences both to the trustee and to 
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other beneficiaries. It would be necessary 
to determine first whether the trustee was 
under any obligation to pay off Anamalai's 
debt save out of income of the property, 
and the course of administration of the 
trust in the events that happened would 
require minute examination. What has 
happened in this suit is that at the last 
moment an amendment was permitted 
under which, in spite of the ob- 
vious objections to any such course, re- 
lief of so wide and exceptional a nature has 
been decreed without examination. The 
amendment authorised by the Subordinate 
Judge by his order of August 28, 1917, does 
not cover what the High Court have done. 
Their Lordships are of opinion that no 
such case should have been entertained 
by way of amendment at the end of the 
trial and that the plaintiff's endeavour to 
make the trust estate responsible for the 
debt due to him upon the bonds in suit 
must be rejected altogether. 


It remains, therefore, that their Lordships 
should indicate the form of relief to which 
they think the plaintiff entitled. The first 
question on this point is as regards interim 
interest. For many years compound interest 
at 12 per cent. per annum must be decreed 
under the first and second of the bonds, and 
simple interest at the like rate under the 
third bond. Tais c-vers the period down 
to the institution of the suit. In view 
of the great accumulation of interest, the 
learned Subordinate Judge was well en- 
tilled. to exércise his discretion by making 
an uausual order as regards interim in- 
terest: he directed that interim interest 
should be at the rate of 6 per cent. on the 
principal amount only, boih between the 
date of suitand date of decree, and bet- 
“ween the date of the decree and the date 
of payment. The learned Judges of the 
High Court do not appear to have appre- 
ciated the exact effect of the trial Court's 
order. which they varied by granting 
simple interest at 12 per cent. on the 
principal sum only, from the date of the 
decree. Their Lordships donot think that 
there was any reason to interfere with 
the discretion of the trial Oourt and 
they prefer the order of the learned Subor- 
dinate Judge in all the circumstances of the 
case. 


The result is that in their Lordships’ 
view the appeal brought by Ramanathan 
Chettiar and others pursuant to special 
jeave granted by Order in Council, dated 
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June 10, 1932, shculd be dismissed, and . 
the other two appeals (brought by the 
representative of the first defendant) should 
be allowed. The decree of the High Gourt 
should be varied sə as to include simple 
interest at 6 per cent. on the principal 
amount of Rs. 1,30,000 from the date of 
the plaint to the date of paymant. 
For the words “from the assets, if any, 
of the late Raja M. Bhaskara Sethupathi 
in the hands of defendants one and two” 
should be substituted the words “from the 
assets, if any, belonging to the late Raja 
M. Bhaskara Sethupathi at the date of 
his death coming to the hands of de- 
fendants one and two”. This will make 
it clear that the judgment is intended to 
be in the form prescribed by s. 52 of 
the Civil Procedure Ccde. Any question 
as to the liability of the san for tbe 
Raja's debt by virtue of the doctrine men- 
tioned in s. 53 of the Code remains une 
prejudiced by the decree in this case 
and must be dealt with if it arises in 
execution. Clause 2 of the Hizh Court's 
decree should be altogether deleted. As 
all parties interested in the redemption of 
the jewels were impleaded in the suit, there 
should be liberty to the representative 
of Sabramaniam Chettiar ‘o apply tothe 
High Court within two months of the 
receipt by that Court of His Maiesty’s order 
upon this appeal to have an account taken 
of tte sum due to Anamalai upon the 
security of the jewels and of the amount 
with which he should be debited as the 
proceeds thereof. It will be for the High 
Court to give directions for the taking 
of the necessary accounts and inquiries: 
the appellant as a party interested should 
have the right to take part in the pro- 
ceedings, if any, but the liberty to apply 
should be given only to the representa: 
tives of Subramaniam. In other respects 
the decree appealed from should stand. 
Their Lordships will humbly advise His 
Majesty accordingly. 


The order of the Subordinate Judge as 
to the costs of the trial Court will stand 
as also the High Court’s order as to costs 
in appeal No. 106. There will be no 
order for costs in the High Court in ap- 
peal No. 26 and any costs paid in respect 
of that appeal under the High Court's 
decree should be returned. The parties 
will bear their own costs of all three 
appeals to His Majesty, but this will not 
interfere with the direction contained in 
the Order in Oouneil of June 10, 1932, as 
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to the costs of the petition for special 
leave. 
D. Order accordingly. 
Solicitor for the Appellant:—Mr, Harold 
Shepherd. 


Solicitors for the Respondents:— Messrs. 
Nehra & Co. and T. L. Wilson & Co. 


. LAHORE HIGH COURT 
Second Civil Appeal No. 1195 of 1936 
March 3, 1937 
ADDISON AND DIN MOHAMMAD, JJ. 
HAZURA SINGH AND OTHERS —PLAINTIFFS 
—APPELLANTS 
versus 
MOHINDAR SINGH AND OTHERS 
— DEFENDANTS—RgsPonDENTS 

Evidence Act (I of 1872), ss. 32, cls, (5), (6, 90— 
S. 32, cls.5 and (6), when become operative—Definite 
person must be indicatedjas author of statement— 
Entries in bahis of priests—Presumption under s. 90, 
when permissible. — 

Clauses (5) and (6), s. 32, Evidence Act, become 
operative only when it is proved that the maker of 
the statement intended tobe proved is dead or can- 
not be found, etc., and unless a definite person is 
indicated asthe author of the statement, it would be 
impossible to hold the conditions precedent to be 
establighed in his case. 

{Case-law referred to.] | 

In relation to the entries in the bahis of the priests, 
presumption, under 8. 90, Evidence Act, will be per- 
missible to the Courts only if evidence is led to 
prove the identity, signature and handwriting of the 
writer, otherwise it will neither be possible to deter- 
mine the aga of the document nor to presume that 
thesignature and every other part ofthe document 
alleged to be in the handwriting of a particular 
person is in that person's handwriting. In cases 
where no signatures appear on thefaceof the 
document and it isnot alleged who the writer is, 
s. 90 will not come into play at all, É 

5.0. A. from tbe decree of the District 
Judge, Ambala, dated June 6, 1938. 

Mr. Mekr Chand Mahajan, for the Appel- 


lants. 

Mr. Bishan Narain, for the Respcndents. 

Din Mohammad, J.—The only question 
involved in this appeal is, whether the 
plaintiffs who seek to have a gift made by 
a widow, Har Devi, set aside are colla- 
terals of her deceased husband, Atru, Oral 
evidence produced by the plaintifs has 
been disbelieved by both the Courts below. 
The adjacency of land and houses, relied 
upon by the Senior Sub:rdinate Judge has 
been considered to be insufficient by the 
District Judge to justify an inference of 
relationship. The only factor that remains 
to be considered is the admissibility of the 
bahis of the family priests. Such documents 
can be admitted only under cls. (4) and 
(8) of 5. 32 or s. 90, Evidence Act, and the 
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simple answer to this question, therefore 
is that these documents are admise: bie only 
if they satisfy all the requirements laid 
down by those provisions of law and not 
otherwise. Both cls. (5) and (6) of s. 32 are 
controlled by the opening paragraph of 
that section and cannot be considered in 
an independent and detached position. 
Looked at in this manner cl. (5) would 
apply only if: (a) the statements, written 
or verbal, intended to be relied upon, were 
made by a person who is dead, or who can- 
not be found or who has become incapable 
of giving evidence or whose attendance 
cannot be procured without an amount of 
delay or expense which, under the circum- 
stances of the case, appears to the Court 
unreasonable ; (b) the statements relate to 
the existence of any relationship by blood, 
marriage or adoption ; (e) the relationship 
exisis among those persons as to whose 
relationship the person making the state- 
ment had special means of knowledge ; 
and (d) the statements should relate to a 
period before the question arose. Under 
cl. (6), besides the conditions (a), (b, and 
(d) specified above, tke following addi- 
tional requirements must be satistied - (1) 
the statements should relateto a relations 
ship that existed between persons decea:- 
ed; and :2) the statements should havu 
been made in any will or deed relating to 
the affuirs of the family to which any such 
deceased person belonged or in any family 
pedigree or upon any tombstone, family 
portrait or other thing on which such 
statements are usually made. 

It will be seen that under both cls. (5) 
and (6) the basic requirement is that the 
statements intended to be proved should 
be that of a person whois dead or who 
cannot be found, etc., and while under 
cl. (5) that person must have had a special 
means of knowledge, under cl. (6) this 
condition is absent. We are aware of the 
fact that certain learned Commentators on 
the Indian Evidence Act have, on the 
authority of certain rulings on the High 
Courts in India, observed that ander cl. (6) 
it is not necessary to prove by whom the 
statements were made, but with all respect 
we are not disposed to agree with them, 
if what they intend to convey is that a 
statement under cl. (6), is admissible even 
ifit is known who had made it. If this 
were so, how will it be possible to Say that 
the maker of the statement is dead or can- 
not be fcund, etc., and so leng as that 
material is wanting, neither cl. (5) nor 
cl. (6), can be invoked, It may be neceg- 
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sary here to examine the various authori- 
ties cited at the bar. The first authority 
is that of the Privy Council reported in 
Kalka Parshad v. Mathura Parshad (1). 
` In that case two pedigrees were admitted 
by their Lordships of the Privy Council. 
One of them was filed by a deceased mem- 
ber of the family in a previous civil suit 
instituted by him and. bore his signatures 
(p. 522). The second had been obtained 
from a deceased member of the family as 
a statement of the family cee for the 
urpose of being given in evidence in cer- 
ae criminal proceedings (p. 523). Both 
these documents, therefore, fulfilled all the 
conditions laid down in the relevant provi- 
sions of the Evidence Act. In Jahangir v. 
Sheoraj Singh (2), a Division Bench of the 
Allahabad High Court, while referring to 
cl (6) of s. 32, Evidence Act, no doubt re- 
marked : S 
«Neither the section nor the clause provides that 
it ig necessary to show who it was that made the 
statements. In the casa of an old pedigree it 


would be generally quite impossible to give evi- 
dence as to who was the author of the statements 


But with all respect, we are not prepared 
to endorse a proposition and reasoning 
eouched in such wide terms. As stated 
above, cls. (5) and (64, become operative 
only when it is proved thatthe maker of 
the statement intended to be proved is 
dead or cannot be found, ete. ; and unless n 
definite person isindicated as the authcr 
of ihe statement, it would be impossible 
to hold the conditions precedent to be es- 
tablished in his case. If the reasoning 
employed by the learned Judges is followed 
and their principle adopted, every forged 
entry in an old bahi of pandas would be- 
come sacrosanct and immune from attsxck 
and this could never be the intention of 
the Legislature in enacting cls. 15) and (6). 
In Anindi v. Nand Lal (3), the entries 
which were held to be admissible were 
proved to be in the handwriting of the 
father and grandfather of the witness who 
deposed to their correctness ( p. 669%). In 
Collector of Farrukhabad v. Gajraj Singh, 
15 Ind. Oas. 625 (4), which referred, among 
other authorities, to Kalka Parshad v. 
Mathura Parshad (1), Piggott, J., at pp. 630 
and 631+ of the report, has made certain 

: Tod. Cas. 175; 35 I A 166; 11 OC 
OWNS OE sai; 58A D 1 101 (P O). < 


(2) 37 A 600; 30 Ind. Cas. 505; A I R 1915 All, 334; 


J 817. 
es 5 A 665; 83 Ind. Cas, 618; AIR 1924 All. £75; 


92 A L J 657; L R5A 435 Oiv. 
(4) 15 Ind, Cas 625. 
¥Page of 46 All—[Hd.] 
{Pages of 15 Ind, Oas.—[Ed.? 
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pertinent observations in regard to the 
bahis of the Hindu pries's and they are 
well worth perusal. Wes are in complete 
accord with most of those observations, 
especially where he has emphasized the 
need of receiving such books with cantion 
and cf subjecting them to a severe sc:utiny 
in order to guard against the possibility of 
fahrication. But with all respect we demur 
to the remark that 

“Such an entry might be treated as admissible 
under the clause above referred to cl. (5) of s. 32], if 
the Court were of opinion that there was a fair 
presumption that if represented a statement made 
by some person who had special means of know- 
ledge, even though that person could not with cer- 
tainty be named " 

Ifa person cannot be named with cer- 
tainty, in other words, if a person's iden- 
tity is not established, how can a Court 
presume that, that unnamed, uncertain 
person had a special means of knowledge 
in relation to the fact sta'ed by him. Ib 
Would further be clear from the remark 
“I think also that such entries might be 
admissible under cl (6) of s. 32aforegaid™ 
that the learned Judge did not consider 
cl. (8), properly and his cpipion about the 
admissibility of these entries under that 
clause was inde‘inite. In Balak Ram High 
School, Panipat v. Nanun Mal (5), all that 
was remarked was: 

“The admissibility of such entries for proving 
relationship under s, 32, Evidence Act, has been 
recogaized in several judicial decisions: vide, inter 
alia, Anandi v. Nand Lal (3) and has not been dis- 
puted befoie us, But the entries produced do not 
appear to be reliable enough or sufficient to estab- 
lish the alleged relationship (p. 514*).”" 

In ths first place, we have already point-: 
ed out above that in Anandi v. Nand 
Lal (3), the entries were proved to be 
in the handwriting of the definite persons 
who had long before died. Secondly, as 
the admissibility of the entries in question 
was not disputed before the learned Judges, 
they did not consider it necessary to discuss 
the matter from all its aspects. In Harnam ` 
Singh v. Bhagi (6), tha learned Judges 
observed: ` 

“The defendants relied inthis connection on some 
documentary evidence. They relied on certain ex- 
tracts from pandas’ bouks from Hardwar, but after 
hearing arguments we are of opinion, that these 
particular entries are inadmissible in evidence. Two 
witnesses were called, Ram Prasad, a semi-blind old 
man, aged 70, from whose custody the books were 
produced, and hie clerk, Balmokand. Neither of 
them wrote the entries in question and neither of 


(5) 11 Lah. 503; 128 Ind. Oas. 532; A I R1930 Lah. 
579; 31 PLR :09. 

(6) A IR 1936 Lah, 261; 161 Ind. Cas, 916; 38 PLR 
26; 16 Lah. 1007; 8 R L 819. 
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them could say by whom they were written. Ram 
Prasad himself said he never saw Bhag Singh. 
It, therefore, appears that these particular entries 
are inadmissible.” 


-We are in respeciful agreement with 
these remarks and consider that on those 
facts that was the only proper decision to 
be made. Coming now tos, 90, Evidence 
Act, the material portion of that section 
reads as follows : 

“Where any document, purporting or proved to 
be thirty years old, is produced from any custody . 
the Court may presume that the signature and 
every other part of such document, which purports 
to be inthe handwriting of any particular person 
is in that person's handwriting.” 


Here again, it will be obvious that 
among other things it is necessary to estab- 
lish that (a) the documentis thirty years 
old, (b) it bears the signature ofa parti- 
cular person and (e) any part of the dceu- 
ment is in the handwriting of a particular 
person. Itis then and then alone that 
the Court is empowered to presume that 
tbe document is in that person's hand- 
writing. In relation to the entries in the 
bahis of the priests, this presumption, there- 
fore, will be permissible to the Courts 
only if evidence is led to prove the identi- 
ty, signature and handwriting of the 
writer, ctherwise it will neither be possible 
to determine the age of the document nor 
to presume that the signature and every 
other part of the document alleged to be 
in the Landwriting to a particular person 
is in that person's handwriting. In cases 
where no signatures appear cn the face of 
the dccument and it is not alleged who the 
writer is, 8. 90 will not come into play at 
all, Applying the principles enunciated 
above to the present case, we have no 
hesitation in holding that the entries re- 
lied upon by the plaintifis are inadmissible 
in evidence under cls. (5) and (6) of s. 32, 
nor can any presumption under s. 90, be 
made in their favour. The bahis in ques- 
tion were produced by a person who admit- 
ted that he was a mere servant of the priest 
‘to whom the books belonged. He was un- 
able to say when those entries were written 
and by whem. Being a stranger to the 
entries themselves he could not even swear 
to their being written by a priest of the 
family. In these circumstances, it cannot 
be said that the conditions precedent for 
applying cls. (5) and (6) are fulfilled or that 
the requirements of s. 90 are satisfied. 

Before concluding, we may remark that 
the admissibility of such entries has no- 
thing to do with their genuineness nor with 
the weight to be attached to them. These 
things will have to be decided in every 
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case that arises on its own facts. All that 
we intend to lay down in this judgment is 
that the question of admissibility of bahis 
produced by the priests is ccvered by 
cls. (5) and (6) of s. 32, as well as s. 9U, 
Evidence Act, and it all the conditions laid 
down therein are fultilled, they are relevant 
and admissible in evidence. But if those 
requirements are not satisfied, they are 
mere waste paper, however old or genuine 
they may purport to be. With these re- 
marks we dismiss this appeal and affirm 
the decision of the lower Appellate Court. 
As the point was not very clear, we leave 
the parties to bear their own costs through- 
out. 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1313 of 1932 
August 20, 1937 
VENKATARAMANA Rao, J. 

A. L. A. R. R. M. V.VELLAYAN 
OHETTIAR— APPELLANT 
1678us 
MAHALINGA PATHAN AND OTHENS— 
RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 ct. G)—Sub-mort- 
gagee asking for sale of property mortgaged to origi- 
nal mortgagee—Court-fee payable. 

The court-fee payable by a sub-mortgagee asking 
for asale of the property mortgaged to the original 
mortgagee is on the amount due and payable in res- 
pect of the original mortgage under s. 7 (i) of the ` 
Court Fees Act and not on the amount. due and pay- 
able in respect of the sub-mortgage. 

8. O. A. against the decree of the District 
Court, West Tanjore, in A. S. No. 135 of 
1931. 

Mr. S. Narasimha Ayyengar, 
Appellant. 

Mr. M. S. Venkatarama Ayyar, for the 
Respondents. 

Judgment.—The question in this second 
appeal is when a sub-mortgagee sues for 
sale of the properties mortgaged to his 
mortgagor, i. e. the original mortgagee 
impleading the original mortgagor, should 
he pay court-fee on the amount due under 
the original mortgage oron the amount 
due under the sub-mortgage ? Ordinarily 
a sub-mortgagee’s right, just like any other 
mortgagee, is to enforce his mortgage and 
bring to sale the property mortgaged to 
him, i.e» the interest of the mortgagee in 
the property mortgaged to the latter. But 
the iaw permits him to. nforce sale of the 
said property under circumstances and 
conditions which would entitle the original 
mortgagee to bring the properties to sale, 
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To such a suit the original mortgasor 
should be made a party. The principle on 
which tuis is allowed is that a sub mort- 
gagee’s claim is by a derivative title from 
the mortgagee and he is in fact an assignee 
of the mortgagee. When a mortgagee 
effects a mortgage of his mortgage interest, 
he is ‘creating atransfer of his right as 
mortgagee though not absolutely. There- 
fore, when a sub mortgagee sues for sale of 
the property, he is.enforcing the right of 
the original mortgagee. ‘he amount 
claimed by him isthe amount due under 
the said mortgage though as sub-morigageez 
he is only entitled to a portion of the said 
amount. He is in effect asking for a decree 
for the amount due on the original mort- 
gage, and in default, the property should be 
brougat to sale. No doubt in such a suit 
- accounts between the original mortgagor 
and the original mortgagee on the one nand 
and the latter and sub-mortgagee on the 
other are taken once for all and the res- 
pective claims of the bnree paries are ad- 
judicated and settled at the same time: 
see Muthu Vijaya v. Venkatachallan 
Chetty (1), at p. 89%. But this does not 
alter the nature of the claim, A reference 
to the Form No. 1L of Appendix D to the 
Civil Procedure Code, whica provides for 
a decree in a case where the sub morigagee 
sues for sale of the properties, renders the 
positi.n very clear. <A decree is passed on 
tne basis of tae original mortgage and the 
` principal, interesi and costs payable are 
calculated as if a suit was instituted by the 
original mortgagee, and On payment into 
Cour; of the said sum so declared to be due 
to the original mortgagee by the original 
mor.gagur, tae sub-morigagee is at liberty 
to apply for the payment of the amount due 
to him. | 

lt is thus clear that the amount claimed 
in toe suit isthe amount due to the ori- 
ginal mortgagee. Under 8. 7, cl. (2), Court 
- Pees Act, une court-fee has to be paid on 
the amount claimed. Jt is contended that 
the sub-mortgagee ıs entitled only to claim 
the amount due on his mortgage and he 
cannot claim more and therefore he cannot 
be made to pay more couri-fee by virtue 
of the fact he is asking for sale of the pro- 
perty. ‘fois contention proceeds on the 
misconception of the right the sub-mort- 
gageo is enforcing in the suit. The pro- 
perty mortgaged to him is the original 
mortgagee’s interest and ordinarily he can 
only claim a sale of taat interest for the 


(1) 20M 35; 6M LJ 235. 
_ *Page of 20 M.—[4a.] sd 


YaiavaNt Gamifrak v. Miwaiinaa patuan (MADR) 


17546 

realization of the amount due on his sub- 
mortgage, and if he was, therefore, praying 
only for this relief the amount claimed by 
him in the suit would be the altiount due ` 
on his sub-mortgage in. which case the 
court-fee will. be on thit basis. But when 
he is asking forthe sale of the property, 
the amount claimed by him is as assignee 
of his mortgagor the amount due to the 
latter, and it is only after getting a decree 


for thesame he gets a subsidiary relief 


for the payment of th: amount dug to him. 
I am therefore of opinion that the court- 
fee payable by a sub-mortgagee asking 
for a sale of the property mortgaged to the 
original mortgagee ison the amount due 
and payable in respect of the original 
mortgage and not on tae amount due and 
payable in respect of the sub mortgage. 
Toe pruparty morigaged tə the appellant 
in this appeal comprised two se:s of pru- 
perties: (1) A schedule proper.ies waerein 
his mortgagor had an absolute interest, 
and (2) B schedule properties wherein he 
had the interesi of a mortgagee. In so far 
as the appellant prayed for the sale of B 
schedule properties, the view of the lower 
Courts that hs should pay the court-fee on 
tne amount due and payable ia respect of 
the original mortgage, is correct: and the 
second appeal, therefore, fails. 

Further Judgment. —After I delivered 
judgment in this case last week, Mr. S. 
Narasimha Iyengar submitted that his 
client may be permitted to pay the deficit 
court-fee and that the issue as to the 
amount payable under the original mort- 
gage may be directed to be determined and 
I directed the office not to issue the decree 
and to have this matter posted to be 
spoken to. After hearing the learned 
Counsel on both sides, | vary my prior 
order and give leave to the appellant to 
pay the deticit court-fee in regard to the 
relief claimed in respect of the B schedule 
properties : and on payment of the said 
fee the UOourt of the District Munsif of Tan- 
joreis hereby directed to determine the 
issue relating to the discharge raised in 
Issue Nv. 2 and give the appropriate relief 
to the plaintif. ‘he case is, therefore, re- 
manded. for disposal to the District Munsif’s 
Court óf Tanjore. The appellant will pay 
costs of the respondents in this second 
appeal. lime for payment of the necessary 
court-fee will be one month from the date of 
the receipt of the order by the District 
Munsif of Tanjore. 


N.-S. ‘Case remanded. 
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BOMBAY HIGH COURT 
Civil Miscellaneous No. 21 of 1935 
December 2, 1936. 
> a B. J. Wapia,d. 
In re ZULEKHABAI 

Bombay High Court Rules (Original Side), 1936, 
r. 444— Receivers commission — Appointment of 
Receiver as guardian of minor's property—Accountant- 
General holding amount to credit of minor asked to 
pay it to guardian— Amount so paid—Receiver, if 
entitled to commission —Transfer, if “recovery” of 
outstanding. i 

The Court Receiver was appointed guardian of 
the property of the minor; by another order the 
Accountant-General was directed to pay over to the 
guardian of the minor's property the sum of 
Rs. 3,300 held by him to the credit of the minor, 
and the amount was accordingly paid over to the 
guardian of the property who debited tothe minor 
a sum of Rs. 165 by way of commission calculated 
at five per cent. on that sum under r, 444 (b) (2) 
of the High Court Rules. 

Held, that the transaction was between two officers 
of the Court and therefore such a transfer could not 
ve said, even by stretching the meaning of the words, 
to be the recovery of an outstanding 

(Amendment of r. 444 of the Bombay High Court 
Rules (Original Side) suggested.) 


Mr. K. Mel. Kemp, The Advocate General, 
for the Receiver. 

Order.—This is a Ohamber Summons 
taken out by the Court Keceiver as guar- 
dian of the property of the minor Bai 
Zulekhabai to vary the Commissioner's 
certificate which was issued on April 2, 
and filed on April 16, 1936, in respect of 
the amount of his commission on a sum 
of Rs. 38,300 which was held by the 
Accountant-General of the High Oourt to 
the credit of the minor and which was 
ordered to be paid over to the guardian of 
the minor's property. The Oourt Receiver 
was appointed guardian of the property of 
the minor by an order dated November 7, 
1930. By another order dated February 
22, 1935, the Accountant General was direct- 
ed to pay over to the guardian of the 
minor's property the sum of Rs. 3,300 held 
by him to the credit of the minor andon 
Maleh 25, 1935, the amount was accordingly 
Paid over to the guardian of the property 
who debited to the minora sum of Rs. 165 
by way of commission calculated at five 
per cent. on that sum under T, 444 (b) (2) 
of the High Court Rules. The guardian 
of the mincr’s property filed his account 
before the Commissioner in the usual way, 
and the Commissioner by his certificate 
disallowed the commission at the rate of 
five per cent. debited to the minor, and 
allowed one per cent. only. There was 
some delay in making this application to 
the Court to vary the certificate which 
ought really to have been done within 
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eight days after the fling of the certificate 
as required by r. 451 of the High Court 
Rules, but the delay has been accounted 
for in para. 7 of his affidavit and is 
excused. The Commissioner has appeared 
in person before me on the argument 
of this summons having been authorised 
to do so by the Chief Justice as I was 
informed. 

The question for determination is, at 
what rate should the commission claimed 
by the Court Receiver as the guardian of 
the minor’s property be allowed? It wag 
argued on his behalf that he was entitled 
to charge five per cent. under r. 444 (b) (2) 
on the ground that this was an “outstand- 
ing recovered” by him from the Accountant- 
General on behalf of the minor’s estate. 
The Commissioner disallowed the five per 
cent. and allowed cne per cent. only under 
r. 444 (b) (4), applying it by way of 
analogy. When the matter was first 
argued before me, I had my doubts whe- 
ther the Receiver as guardian of the pro- 
perty was entitled to commission under 
any pari of r. 444 (b), as, in my cpinion, 
this was really a transfer of a sum of 
money from one officer of the Court to 
another. I was, however, told that it was 
a long-standing practice of the Receiver's 
office, to charge five per cent. in sin ilar 
cases. I thereupon asked the Receiver to 
make his report, which he did, and in 
order not to disturb the practice, I first 
thought that the five percent. should be 
allowed pending any alteration or amend- 
ment that may be made in r. 444 to cover 
a case like the one before me. On further 
consideration, however, I was of opinion 
that the practice of an office, however 
long-standing it may be, could not justify 
‘an order in accordance with that practice, 
if the practice was inconsistent with a 
correct interpretation of the Rule in ques- 
tion, and resulted in saddling the estate 
with an amount which was not claimable. 
I therefore ordered the matter to be re- 
argued as my previous order had not 
been sealed and acted upon and also 
because I thought that this was a question 
of importance affecting the Government 
revenue. 

Oan it be said that the transfer of a 
sum of money from one officer of this Court 
to another, without more, is the recovery 
of an outstanding? In law the word 
‘recover,’ strictly speaking, has a technica] 
meaning. It signifies the obtaining of a 
thing or a sum of money, by an action and 
judgment of the Gourt or by any other 
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legal procedure, e.g. when it is said that 
plaintif recovered verdict for a certain 
sum of money by way cf damages. The 
Advocate General, however, argued that 
the word hada larger and popular mean- 
ing under which to ‘recover’ simply meant 
to obtain or to bring in or to geb in a 
thing or a sum of money, That may be 
the popular meaning of the word. But I 
.do not think that the High Court, in 
framing the Rule in which the words ‘‘out- 
standings recovered” are used, meant to 
use the word ‘recover’ in any popular 
sense. It is true that a recovery may be 
by action in a Oourt of law or it may be 
perfectly peaceful, in the sense that no 
action was at all necessary in order to 
‘recover. But even so, can it be said to be 
the «recovery of an outstanding, when an 
officer of the Court applies to another 
officer to transfer asum of money stand- 
ing in a person’s account in the books of 
the one to the credit of the account of the 
game person in the books of the other, 
and the sum is transferred accordingly? 
Such a transfer cannot, in my opinion, be 
said, even by stretching the meaning of 
the words, to be the recovery of an out- 
standing. 

It was also argued that the word “out 
standing” should nct be interpreted in the 
strict legal sense of the word. An out- 
standing, generally speaking, is a debt due 
in respect of a loan or in respect of moneys 
due generally, which have not yet been 
paid in, According to the Advocute-Gene- 
ral, the werd literally means an amount 
‘standing out’ in the hands of one person 
which ought really to bein the hands of 
another. But I do not think that the 
word was meant by the framers of this 
Rule to be used in that literal sense. In 
my opinion, therefore, there is no recovery 
much less the recovery of an outstanding 
in this case. io 

The learned Commissioner seems to 
have applied sub-r. (b) (4) by way of 
analogy in allowing one per cent. for com- 
mission. An argument by way of analogy 
is one which does not always appeal to me. 
Either the Rule applies or it does not, and 
1 do not see the sense in saying that 
though it does not, it cam be applied by 
analogy. Subs. (4) is meant to cover 
cases in which the Receiver takes charge 
of movable property which is not sold, 
and for that the commission is one per 
cent. on the estimated value of the pro- 
perty. A little confusion in the meaning 
of toe sub-rule may well have been avoided 
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by putting a comma after the word ‘sold’, 
How a transfer of a sum of money frcm 
one officer to another is, analogous to tak- 
ing charge of movable property which is 
not sold on its estimated value is a matter . 
which lam unable to comprehend. In my- 
opinion that sub-rule also does not apply. 

Lastly, there is sub-r. (6) which says 
that for any special work not provided in 
the other sub-rules, the Receiver is entitled 
to such remuneration as the Court on his 
application shall think reasonable. That 
again does not apply by reason ofthe use 
of the word ‘special’, because, as the Advo- 
cate-General rightly stated, the words 
‘special work’ mean work which is some- 
thing out of the ordinary, and there is 
nothing out of the ordinary in asking for a 
transfer of money from one office ‘to 
another. In my opinion therefore r. 444 
(b) does not apply at all. lt is, however, 
desirable that in a case of thiskind the 
Receiver as guardian of the property should 
be entitled to some remuneration, but for 
that this Rule will have to be amended. 
Tais is not a question which arises on this 
Summons. Al that I can do is io suggest 
that in sub-r. (4) a comma should be put 
afler the word ‘sold’, and in sub-r. (6) the 
word ‘special’ should be replaced by the 
words ‘any other’ so that it may be open 
to the Receiver to apply to the Vourt for 
such remuneration as the Court thinks 
reasonable for any other work outside 
the scope and purview of the other sub- 
rues. 

Certain letters which passed between 
the Commissioner of this Court and the 
have been put in 
which show. that it is the praciice of the 
Accountant General's Office to charge com- 
mission at the rate of two and a half per 
cent. on the gross amount of interest 
realized by his office on the securities 
standing to the credit of a person’s account 
in his books. It seems therefore that in 
addition to the commission asked for by 
the Keceiver as guardian of the property 
out of the minor's estate, the minor's estate 
has already been debited with a commis- 
sion of two and a half per cent. by the 
Accountant-General. The two rates of 
commission no dvubt stand on a different 
footing: but 1 mention this in order to 
show to what extent a minor's estate may 
have to pay, if in addition to the two and 
a half per cent. charged by the Accountant- 
General's Office, the rate of commission 
asked for by the Receiver was allowed. In 
the result, the order made by me on 
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‘November 36 last, will be vacated. ‘The 
Chamber Summons, in which the Receiver 
as. guardian of the property has applied 
~ hat: the certiticate be varied by allowing 
im’ five percent. is dismissed. The cer- 
ificate must be varied by disallowing even 
he one per cent. allowed by the Commis- 
macioner. The amount already paid in to 
the Receiver should be refunded to the 
estate of the minor, and I order accord- 


ingly. I make no order as to the costs of 
the summons. 
D. Order accordingly. 


CALCUTTA HIGH COURT 
Oriminal Reference No. 98 of 1937 
August 4, 1937 
Biswas, J. 

TAKI BALA SUKLABAIDYA— 
COMPLAINANT 


versus 
KIBAL RAM SUKLABAIDYA— 
DEFENDANT 
© Criminal Procedure Code (Act V of 1898), 8.488 
(5)—Cancellation of previous order to pay main- 
tenance — Such order, if has retrospective effect-— 
Arrears due up to date of order, if affected. 

When previous order to pay maintenance is sub- 
sequently cancelled under s. 488 (5), Criminal.Pro- 
cedure Code, such order of cancellation takes effect 
from the date of the order and has no retrospective 
effect-- It cannot, therefore, affect the arrears due 
up to the date of the order, Bhag Suitan v. Moham- 
mad Akbar Khan (2), referred to. 

C. Ref. made by the Additional Sessions 
Judge, Sylhet. 

Mr. Anil Chandra Ray Chaudhury, for 
the Crown. 

Order.—This is a reference made by 
the Additional Sessions Judge of Sylhet 
under s. 438, Criminal Procedure Code. 
An order was made in this case against 
a person under s. 488, Criminal Procedure 
Code, directing him to pay maintenance 
to his wife at the rate of Rs. 5 per month. 
The ‘order was made on August 15,1934. 
Thereafter the husband applied for can» 


cellation of the order under sub-s. (5) of. 


the section on the ground that the wife 
was living in adultery. This was proved 
and the order was cancelled on March 13, 
1937. It appeared that the husband still 
owned the wife maintenance for several 
months up to the date of the cancellation. 
Attempts to realize these dues by distress 
warrant had failed. On the application of 
the wife, the Additional District Magistrate 
Mr. 5. Goswami, while’ cancelling the 
maintenance order made an order on the 
same date calling on’ the husband to show 
cause -why he should not be sentenced to 
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imprisonment for default in payment of the 
arrears. This was done under sub-s. (3) 
The notice to show cause was made return- 
able on April ?, 1937. On this date the 
then Additional Magistrate, M. L. Shome 
passed the following order: 

“Heard lawyers of both parties. The order granting 
maintenance has already been set aside. So no 
arrear maintainance can now be realised. The 
case is struck off.” 

Against this order the wife moved the 
Additional Sessions Judge, and he has made | 
the present reference. I have no doubt 
the order must be set aside, but not on the 
ground stated by the learned Judge. He 
thinks that by his order of April, 2, 
Mr. Shome was seeking to‘alter or review’ 
the order of his predecessor made on 
March 13, and that this could not be done 
under s. 369, of the Code. He cites the 
case in Nanda Narain v. Manmaya Kamini 
(1), to show that a final order in a proceeding 
under s. 488 is in effect, if not in terms 
a ‘judgment’ within the meaning of s. 369. 
Whether this is so or not and so far as 
I have been able to make out, this deci- 
sion stands alone. I am not sure that 
Mr. Goswami's order was a final order at 
all. He no doubt stated “the defaulter 
still owes the petitioner the amounts for 
the period prior to this order” (i. e., the 
order of cancellation), but this was really 
the wife's ex parte statement on which the 
Notice to show cause was issued. The real 
order was that issuing the notice, and 
certainly it was not a final order, 

In showing cause it was no doubt open to 
the husband to show that no maintenance 
was due. This he could do by showing 
that the dues had been paid up or were 
not payable. Apparently he made the point 
that the fact that the order for maintenanco 
was cancelled had put an end to his liability 
even in respect of the arrears, and Mr. Shome 
is where the learned Magi-trate went wrong. 
was persuaded to accept this view. This 
An order of cancellation takes effect from 
the date of the order and has no 
retrospective operation, It cannot, therefore, 
effect the arrears due up to the date of 
the order: see Bhag Sultan v. Mohammad 
Akbar Khan, 30 Or. L. J. 719 (2) On this 
ground 1 accept the reference and set aside 
the order of April 2, 1937, and direct that 
the Magistrate shall deal with the matter in 
accordance with law. 

S. Order set aside. 


{(1)21 O W N 344; 39 Ind. Cas, 706; A I R 1917 Cal, 
799; 18 Cr. L J 558. 

12) 30 Or. L J 719; 117 Ind, Cas. 87; A I R 1930 

Lah. 99; (1930) Cr, Cas, 98; Ind, Rul. (1929) Lah. 611, 
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PATNA HIGH COURT 
Appeal from Original Decree No. 123 of 
1935 
January 27, 1938 
_ Manowar LALL AND CHATTERJI, JJ. 
Rai Bahadur LACHMI PRASAD SINHA 
| _ — PLAINTIPI— APPELLANT 
drs versus 
Miss CHARTOTTE BANARJI—Derenpantr 
— REEPONDENT. 

Jurisdiction—Caleutta High Court (Original Side) 
gronting leave under cl. 1% of Charter to file suit— 
Specific defence to suit as to want of jurisdiction— 
Defendant absenting on date of trial- High Court, 
if can decide whether it has jurisdiction to try suit 
and pass decree, 

It is entirely within the original jurisdiction of 
the Calcutta High Court to decide whether that 
Court has jurisdiction to entertain a certain suit on a 
hand-note after granting leave under cl. 12 of the 
Oharter, and where the defendant takes a specific 
defence in such a suit but absents himself on` the 
date of trial, the Calcutta High Court has a jurisdic- 
tion to decide whether it has jurisdiction to enter- 
tain the suit and pass a decree. 

Appeal from the decision of the Subordi- 
nate Judge, Monghyr, dated May 14, 1935. 


Dr. D. N. Mitter, and Messrs. N. K. Prasad . 


and K. N. Varma, for the Appellant. 
y Mr. Raj Kishore Prosad, for the Respon- 
ent. 

‘Manohar Lall, J.—This is an appeal 
by the plaintif against a decree of the 
learned Subordinate Judge of Monghyr, 
dated May 14, 1935, by which he dismissed 
the plaintiff's suit which was instituted to 
set aside a decree of the Oaleutta High 
Court on the Original Side obtained by 
the respondent on February 28, 1930, on 
the foot of two promissory notes said to 
have- been executed “by the plaintiff at 
Mongbyr on September 29, 1924, ‘and 
December 23, 1924, for the sums of Rs. 500 
and Rs. 5,000, respectively. The decree of 
the Oalcutta High Court was transferred 
for execution to Monghyr when the plaintiff 
institued the present suit on May 23, 1933. 
The question which arose to be decided 
were whether the Court at Monghyr had 
jurisdiction to try the present suit; whe- 
ther the decree of the Calcutta High Court 
was fraudulent, without jurisdiction and 
liable to be set aside and whether the suit 
was barred by limitation. 

The only question which is seriously 
argued before us by Dr. Mitteris that upon 
the materials on the record in this case 
he will be able to show that the decree 
of the Caleutta High Court was without 
jurisdiction because the hundnotes in suit, 
if at all executed, were executed at Monghyr 
and the payment which was promised to 


be made in the -handnotes was promised 
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to be made at Howrah which is beyond 
the jurisdiction of the Original Side of the 
Calcutta High Court. Now the difficulty 
inthe way of this argument is that this 
was a matter which was entirely within the 
jurisdiction of the Calcutta High Court 
to decide whether that Court bad jurisdic- 
tion to entertain the suit after granting 
leave under cl. 12 of the Charter. A 
specific defence was taken by the present 
plaintiff in bis written statement in paras. 1 
and 2 printed at p. 13; but when the case 
came on for trial he absented himself. Upon 
these facts it is clear to our mind that the 
Calcutta High Oourt_ had jurisdiction to 
decide whether they had jurisdiction to 
entertain the suit which has resulted ina 
decree which is complained of. 

We see no merits in this app-al. The 
appeal fails and is dismissed with costs. 
In the special circumstances of the case, - 
the hvaring fee will be fixed at two gold 
mohurs. 

Chatterji, J.—I agree. 


D. oe Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
2 COURT 
Civil Revision Application No. 159 of 
1934 
October 18, 1937 
Rupowanp, AG. J. O. AND 
Meat, J. ee 
TOLARAM RAMDAS—Apprioant 
- versus 
COMMISSIONER or INCOME-TAX, - 
BOMBAY PRESIDENCY axp ADEN— 


OPPONENT 

Income Tax Act (XI of 1922),s. 26 (2)—Succesaion. `` 
in business—Question whether there is ‘succession’ or 
not is one of fact—-Transfer or not of outsandings: 
of business is immaterial — Sale of movables, 
aif by itself makes transferee ‘successor’ — Case. 
of successor analogous to change in partnership 
—Sole agency of sewing machines transferred by 
firm D tofirm T with goodwiil — T firm continuing 
it in its own name—Held T firm was not successor of 
D firm, 

The question whether there is in any particular 
case & ‘succession’ or not is a question of fact. The 
fact whether the outstandings of a business are trans- 
ferred or not is immaterial in determining whether 
there has beena ‘succession’ or not. Thomson and 
Balfour v. Inland Revenue (2), relied on. [p. 789 
cols 1 & 2] i 

A transfer by way of sale of a corporal movable 
by itself does not make the transferee a successor 
of the business of the transferor. In determining 
whether or not the transferee is a successor or not, 
the Court will have ragard to the previous history of ° 
the particular trade, manufacture, adventure or con- 
cern in issue, and find out whether “what was 
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bought was a continuing thing, a continuing adven- 
ture with allits prospects, with all its trade connec- 
tions and with all those things which result in the 
making of a profit’. The case of a successor to a 
business is analogous to a change in partnership, 
Watson v. Lothian (1), relied on. [p. 789, col. 1.] 

Firm T carrying on business in their own name 
used to sell sewing machines as part of the business 
manufactured by F Company, as sole agents or dis- 
tributors for certain area. Firm D carried on the 
business of selling the machines of the same Company 
also as sole agents but in different area asa part of 
the business. By an agreement between the two 
firms the firm D transferred to firm T not the whole 
business carried on by them but only the stock-in- 
trade of the machines, spare parts and the right of 
firm D in hire and purchase agreements regarding 
machines together with the right to represent the 
Oompany as sole agents acquired by firm D in its 
area. As such right could not be transferred with- 
out Company's permission, permission was duly 
obtained. Firm T paid certain amount for ‘good 
will in fulland final settlement’, Firm T subsequent- 
ly carried on business in itsown name also inthe 
area transferred to it, 

Held, that firm T was not successor in trade ofthe 
firm D under s. 26(2), Income Tax Act. The agree- 
ment to transfer really amounted to a relinquishment 
by firm D of itsright as sole agents and the grant of 
it to firm T as the transfer could take effect only after 
its confirmation by the manufacturing Company. 
The good will transferred was not that of the firm D 
but of the manufacturing Company. : 


Mr. Dipchand Chandumal, for the Ap- 
plicant. l 

Mr. Partabrai D. Punwani, for the Op- 
ponent. 

Rupchand, Ag. J. C.—On February 
9, 1937, this reference came up for consideras 
tion before us. On that day we re-settled 
the. Issues and passed an order permitting 
thé- Income-tax Commissioner to submit his 
opinion on the issues framed by us. He has 
submitted his opinion and we have consider- 
ed the same. We have also heard the argu- 
ments of both parties, and are now in a 
position to deal with the issues. 

Issue No..1. This issue is not so 
simple as it might at first sight appear 
to be. Both sides have advanced lengthy 
arguments before us. In order to fully 
appreciate these arguments, itis necessary 
to refer to some of the salient facts of 
the case and on which there is no dispute. 
It is common ground (1) that the assessees 
carried on business in their own name 
before the alleged transfer of the business 
In question was made to them and a 
part of that business was to sell sewing 
machines manufactured by Messrs. Pfaff 
and Company at Karachi and at Hyder- 
abad in their capacity as their sole agents 
or distributors ; (2) that the firm of Messrs. 
Dhanumal Wadhumal & Co. (hereinafter re- 
ferred to as Messrs. Dhanumal) like- 
wise carried on business in their own 
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name and a part of their business was 
likewise to sell sewing machines manufactur- 
ed by Messrs. Pfaff & Co., as their sole 
agents or distributors but ai Sukkur, 
Larkana and Jacobabad, and not at Hyder- 
abad, or Karachi; (8) that the alleged 
transfer by Messrs. Dhanumal to the asses- 
sees was not of the whole business carried 
on by them; (4) that at first this alleged 
transfer referred to (a) the sale of the 
stock-in-trade consisting of machines manu- 
factured by Messrs. Pfaff & Co., and spare 
parts of such machines at cost, (b) the 
right of Messrs. Dhanumal in certain hire 
and purchase agreements (referred to as 
leases) which they had secured in respect 
of Pfaff machines, and (e) the right 
acquired by them from Messrs. Pfaff] & 
Oo. to represent them as sold agents cr 
distributcrs for the sale of such machines; (5) 
that by a subsequent agreement, the transfer 
of the rights of Messrs. Dhanumal in the 
hire and purchase agreements was by 


-mutual consent cancelled: (6) that the right 


to represent Messrs. Pfaff & Oo. as their 
sole agents was not transferable without 
their permssion and this permission was 
duly : obtained, and (7) that after the said 
transfer the assessees continued to carry 
their own name and that 
Dhanumal likewise continued to 
carry on business in their own name as 
before, the only difference being that in 
addition to representing Messrs. Pfaff & 
their soleagents at Karachi and 
Hyderabad, the assessees represented them 
as such agents at Sukkar, Larkana and 
Jacobabad as well, andthat Messrs. Dhanu- 
mal disecntinued to represent Messrs. Pfaff 


-&-Co., as sole agents in those places. 


The right of the parties to represent 
Messrs. Pfaff & Co. as their sole agets or dis- ` 
tributors has been referred to in the course 
of arguments as a monopoly. The terms on 
which the so-called monopoly was original- 
ly granted either to Messrs. Dhanumalor 
the assessees or the terms on which the trans- 
fer of the monopoly by Messrs. Dhanumal to. 
the assessees was sanctioned are not on the . 
record Bat it appears that a certain 
sum of money which is referred to. as 
royalty was payable by the seeling agents 
Messrs. Pfaff & Oo. on each machine 
which was sold, and that this royalty was 
payable in addition to the invoiced cost 
of each machine. It is also necessary to 
refer in greater detail to ihe two agreements 
between Messrs. Dhanumal and the asses- 
sees. 

The first agreement recites that the asses- 
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sees agree (a) to buy the entire stock-in- 
trade of Pfaff machines and spare parts of 
such machines at cost, and (b) to take over 
the leases thire and purchase agreements) 
for a sum which was the cost of the machines 
on the dates when they were given on 
hire less such «mount as was received by 
Messrs. Dhanumal as hire with interest 
thereon at 6 per cent. per annum. The 
said agreement further recites (1) that the 
assessees agree to pay to Messrs. Pfaff & 
Co. Rs. 1,7:0 being the amount of cverdue 
royality and to pay to Messrs. Dhanumal 
a further sum of Rs. 1,700 for “goodwill 
in full and final settlement’; (2) that the 
Payment of the above sums will not affect 
the right of Messre. Dhanumal to recover 
the amount deposited by them with Messrs. 
Pfaff & Co.; or the amount due to them 
by way of credit notes, etc, and (3) that 
in considerations of the promise made by 
the assessees Messrs. Dhanumal agree, 
subject to confirmation by Messrs. Pfaff & 
Co, to transfer to the assessees “the entire 
Pfaff's sole agency for Sukkur, Larkana 
and Jacobabad Districts.” At the end of 
the agreement a proviso has been added 
to the effect that the assessees will pay 
the rent of the shops in which Messrs. 
Dhanumal carried on their business. 

The only material alteration in the second 
agreement is that Messrs. Dhanumeal retain- 
ed their rights under the hire and purchase 
agreements, and that in consequent there- 
of, they gave credit to the assessees for 
Rs. 1,400 with the result that in addition 
to the cosis of the stcck-in-trade purchased 
by them and Rs. 1,750 to be paid by the 
assessees as obverdue royalty they paid 
Rs. 3C0 more to Messrs. Dhanumal for 
such rights as were transferred to them. 
It is clear from the agreements referred 
to above that what was transferred to the 
assessees was the “entire Pfaff sole agency 
for Sukkur, Larkana and Jacobabad Dis- 
tricts,” or, in other words, the right to 
represent the manufacturers as their sole 
agents for sale of their machines in the 
areas referred to above. 

Now the right to represent Messrs. Pfaff 
& Cc. as their sole agents was a right which 
could only be conferred by them and not 
by Messrs. Dhanumal. Reading the main 
agreement as a whole, and giving due 
regard to the relative positions of the 
parties and the fact that this agreement 
had to take effect only after its confirmation 
by Messrs. Pfaff & Co., it would appear 
that the agreement realiy amounted to 
a relinguishment by Messrs. Dhanumal 
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of their right to represent Messrs. Pfaff & Co. 
as their sole agenis in the areas referred 
to above aud the grant ofa simular rigat 
by Messrs. Pfaff & Co. to the assesses. 

Section 28 of our Actis based upon r. li, 
Sch. D of the English Inc.me Tax Act, 
1918. Toat Rule was amended in 192s plac- 
ing the successor of a business sn the same 
footing as that of a person who had set 
up or Commenced a new business. Our 
attention has been invied to rulings both 
under r. lIl of the English Act prior to 
its amendment and under s. 26 of our 
Act. But none of those rulings refers to 
a case like the present where the subject- 
matter of transfer is the right to represent 
the manufacturer of a particular article 
in a specified area and where such trans- 
fer is of no effect without the consent 
of the manufacturer. We, therefore, propose 
to deal with only two of the cases cited before 
us which have a certain bearing upon 
the point in issue. Thess cases are Watson 
v. Lothian (1), on which considerable reliance 
has been placed on behalf of the asses- 
sees, and Thomson and Balfour v. Inland 
Revenue (2), which has been made so much 
of by the Advocate-General. In the first 
case the sale of a “tramp” ship without 
more was held not to render the transferees 
to pay income-tax ag successorsin busi- 
ness of the transferors. In that case the 
Lord President has said at p. 444 *: 

“....In short, there is a sale of acorporal movable - 
which happened to be a ship. Well it appears 
that this ship had not traded between any definite 
ports or upon any definite route and indeed it does not 
appear that she was engaged in any definite trade, but 
it is said that she took whatever freights were likely to 
be remunerative; in short she seems to have been what 
Ithink in shipping language is called a sort of tramp 
steamer. It is said that no debts were taken over by 
the purchasers, nor were any books belonging to the 
old owners transferred to the possession of the present 
owners, The only thing transferred was the ship. 
It is not said that there were any introductions to 
the past customers, or that there was any transfer 
of any of the machinery which would enable the 
purchasers of such a corporal movable to endeavour 
tocontinue this trade. If the books had been trans- 
ferred, if a list of customers had been transferred, , 
if there had been any introductions or recommenda- 
tions given, a very different state of facts would 
have occurred........Well then the question comes 
to be whether para. 4 of the case under the Act 
applies, and the firat part of that deals with the 
computation of duty in case of a change of partners; 
that is to say where some change has taken place 
within a firm, or within a partnership, and that is 
treated as a continuing thing, notwithstanding the 
change in one or more partners and provisions are 
made for the assessment of such a case, That of 
course is not the case we have to deal with, which 

(1) (1899-1904) 4 Tax. Cas. 441; 4 F 795. 

(2) (1920-1924) € Tax, Oas. 541; 1924 8 027, 

*Page of (1899—1904) 4 Tax Oas,.—[Ed.] 
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comes second in the fourth head, and that is—if any 
person shall have succeeded to any trade, manu- 
facture, adventure, or concern, or any profession. 
within such respective periods, the duty payable 
shall be estimated in a particular way; the way 
there again being determined by a regard to the 
previous history of that trade, manufacture, ad- 
venture, or concern, all apon the view that what was 
bought was a continuing thing, a continuing ad- 
venture, with all its prospects, with all its trade 
connections, and with all those things which result 
in the making of a profit In short, it is treated as 
a case analogous toa change in a partnership. Well, 
has anything of that kind happened here? It 
appears tp me very clear that nothing of the kind 
has happened.” 

Now, this ruling establishes three brcad 
propositions: (1) that the transfer by way 
of sale of a corporal movable, in this case 
the stock-in trade of Pfaff machines and 
the spare parts of such machines, by itself 
does not make the transferee a successor 
of the business of the transferor; (2) that 
in determining whether or not the trans- 
feree ig a successor or nct, the Court will 
have regard to the previous history of the 
particular trade, manufacture, adventure 
or concern in issue, and fird out whether 
“what was bought was a continuing thing, a 
coniinuing adventure with all its prospects, 
with all its trade connection and with all 
those things which result in the making of 
a profit’, and (3) that the case of a suc- 
cessor to a business is analogous to a 
change in partnership. Neither the pre- 
vious history of the trade in this case 
which was that of selling Pfaff machines 
as Bole agents of Pfaff & Co., nor the sub- 
sequent events show that what was bought 
was a continuing adventure, nor is thisa 
case analogous to a change in partnership. 
The transferees carried on business both 
before and after the transfer in their own 
name. They depended upon the will of 
the manufacturers to supply them with 
machines, to permit them to act as their 
agents and to sell the machines as such 
agents. They depended on all things 
which resulted in the making of a protit 
upon the goodwill of Messrs. Pfaff & Co. 
and not upon the goodwill of Messrs. 
Dhanumal. The case in Thomson and Bal- 
four v. Inland Revenue (2) if carefully 
analysed, lays down no different proposition 
of law. It has been rightly pointed out 
in that case that “the question whether 
there is, in any particular case, a ‘succession’ 
or notis a question of fact.” In that case, 
unlike the case in Watson v. Lothian 
(1), the transferees were held to be suc- 
cessors but on facts which were quite 
different. In this case there was a transfer 
ofa business properly so-called and the 
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facts relied upon in support of the decision 
appear with sulficient clearness in the fol- 
lowing passage which is at p. 5494 : 

“To the present case one is met at the threshold 
of the enquiry with the fact that Messrs. Mickel’s 
business was bought along with their mills, for the 
goodwill was expressly included in the subjects sold. 
Again there is the fact that as soon as the sale was 
concluded, circulare by both the purchaser and the 
seller were issued to the public announcing, on the 
pert of the’ purchasers, that it was their intention 
to add to their own business Messrs. Mick:l and 
Co.'s joinery business, which they describe as a 
speciality of Messrs Mikel carried on by them for 
many years, and on the part of the sellers, that they 
hoped the good relations which had existed between 
their old customers and themselves would be extend- 
ed to their ‘successors’, an unfortunate description 
of the appellants from their present point of view. 
The sellers added that, from their knowledge of the 
appellants, they could be relied upon to give their 
utmost attention to orders entrused to them. These 
two facts are perhaps not conclusive, but they are 
very weighty, for it is impossible for the appellants 
to say that, if Messrs. Mickel’s connection and re- 
putation had any value, they did not acquire the 
benefit of it. What they do say, and what is found 
in fact in the very clearly stated case before us, 
ig this, that at the moment of their acquistion of 
Messrs, Mickel & Co.'s business there were no current 
orders; that they have not been able to identify any 
orders they have got since Whitsunday, 1919, as 
orders from Messrs. Mickel & Ov.’s customers. Those 
are the two important matters of fact found, for the 
circumstance that they did not look at the books of 
Messrs, Mickel & O> isnobody’s fault but their own, 
They chose to buy the goodwill without making any 
anquiry into the resords of the business and without 
getting even a list of customers. But the circum- 
stance that no customer of Messrs Mickel & Oo., has 
been successfully traced and ilentified amongst 
those giving orders after Whitsunday, 1919, does not 
carry the matter very far, and it is not inconsistent 
with the acquisition of a business or goodwill to say 
that owing to the very disturbed conditions of trade 
atthe time of purchase there were in fact n> current 
orders.” f 

Tae above case no doubt establishes the 
point urged by the learned Advocate- 
General that the fact whether the out- 
standings of a business are transferred or 
not isim naterial in determining whether 
there his been a ‘succession’ or not, and so 
far as the present case is conceroed, that is 
all that can be suid in favour of the Crown. 
All the other facts are different. So far as 
the intending purchasers of Messrs. Plat & 
Oo. were concerned, the connection and 
reputation of Messrs. Dhanumil had no 
value waatsoever; such intending pur- 
chasers looked to the reputation of Messrs. 
Pfaff & Co. and were prepared to buy 
macaines from aay parson whether it was 
Mr. A or Mr. B who was permitted by 
Messrs. Pfaff & Oo. to sell their machines. 
Taelearned Advocate-General has invited 
our attenti n to tne expression “goodwill” 


*Page of (1920-1924) 8 Tax Oas, [Ed] T 
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used by the Lord President in the above case, 
and has argued that asin the present. case 
the assessees have purchased the goodwill 
of the business of Messrs. Dhanumal, they 
are successors of that business. But the 
mere use of the expression “goodwill” in 
. the agreement is not sufficient to warrant 
cur kolding that Messrs. Dhanumal had 
any goodwill in the right which they pur: 
ported to transfer to the assesseess. It ‘is 
perhaps as difficult to define “goodwill” 
as itis to define “successor in business”. 
In Anna Trego and William Wilson Smith 
v. George Stratford Hunt (3), p. 17* Lord 
. Herschell has said : - l 


“The question, what is meant by “goodwill” is, no 
doubt, a critical one. Sir George Jessel, discussing 
in Ginesi v. Cooper (4), the language of Vice-Ohan- 

: cellor Wood which I have just quoted, said: ‘‘At- 
tracting customers to the business isa matter con- 
“nected with the carrying of it on. It is the formation 
` of that connection which hag made the value of the 
thing that the late firm sold, and they really had 
- nothing else to sell in the shape of goodwill.” The 
present Master of the Rolls took much the same view 
as to what constitutes the goodwill of a business. I 
cannot myself doubt that they were right. It is the 
connection thus formed, together with the circum- 
stances, whether of habit or otherwise, which tend 
to make it permanent, that constitutes the goodwill 
„of a business. It is this which constitutes the 
difference between a business just started, which has 
no goodwill attached to it, and one which has ac- 
quireda goodwill. The former trader has to seek 
out his customers from among the community as best 
-he can. The latter has a custom ready made.” 


Applying this definition to the present 
case, the goodwill is, as already observed, 
that of Messrs. Pfaff & Co. and not of the 
person whom they appoint as their aole 
agent for any particular area. As said 
above, we have not got the terms on which 
. Messrs. Dhanumal were appointed as agents 
of Messrs. Pfaff & Oo. It is possible that 
. they were appointed as such agents for a 
fixed period and that they were, therefore, 
entitled toa certain amount of compensa- 
tion before their agency could be termi- 
nated and what is shown as the amount 
paid as goodwill perhaps represents such 
compensation. It.is also possible that this 
amount which consists only of Rs. 1,750, 
overdue royalty and Rs. 300 more paid to 
Messrs. Dhanumal represents the estimated 
difference between the sale price and cost 
price of machines and parts of machines 
which were in stock and were transferred 
to the assessees. Lastly, it is equally 
possible that Messrs. Pfaff & Co. wished 


a (1896) A C7; 73 L T 514; 65 LI Ch. 1; 44 WR 
£95. 6 

(4) (1880) 14 Oh. D 596; 49 L J Oh. 601; 42LT 
75l. 
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that the widow of Dhanumal should receive 
a certain gratuity before her agency was 
terminated. 

It is hardly necessary for us to speculate 
on the causes which led to the payment of 
the above sums. Reading each of the 
agreements as a whole, we are afraid we 
are not prepared to hold that on the facts 
of this case the assessees.are the successors 
in business of Messrs, Dhanumal. We 
accordingly hold on issue No. 1 against the 
Crown. Under the circumstances, there is 
no occasion for us to go into the other two 
issues except to observe in respect of issue 
No 2 that the Income tax Commissioner has 
pointed out that as the assessees never 
asked for a summons against Messrs. 
Dhanumal for production of their books, 
this iesue does not at all arise. The asses- 
sees are entitled to their costs which should 
be taxed in the usual way. i 


D. Answered uccordingly.: 


BOMBAY HIGH COURT. 
First Civil Appeal No. 197 of 1932 
April 16, 1937 l 
RanGNexaR AND MACKLIN, JJ. 
MANEKLAL MANILAL GUJAR— 
DEFENDANT No. 1—APPELLANT 
VETSUS 


KESHAV KISAN . BARI—Puatntirr— 


RESPONDENT 

Hindu Law—Widow--Life estete—Widow taking 
life estate under will of husband—Nature of— 
Succession Act (XXXIX of 1925), s.307—Powers of 
disposal of executor—Restrictions—Permission of 
property—Sale set 
aside—Improvements by bona fide purchaser—Re- 
timbursement of such purchaser. 

Life estate which a Hindu widow gets under 
her husband's will is distinct from what is ordi- 
narily known as a Hindu widow's estate, where a 
Hindu widow succeeds to the property of her 
deceased husband as hisheir on his intestacy; but 
if a Hindu widow claims any interest in her 
deceased husband's property under a will which he 
is competent to make,—then it is by the terms of that 
will thather rights to the property or over the 


. property must be determined. [p 792, col.1.] 


Under s. 307, Succession Act, a Hindu executor 
is entitled to deal with the property of his testator 
in the same manner əs theowner himeelf would 
have dealt with it, unlesshis powers are restricted 
or limited by the terms of the will. If his powers 
are restricted by the terms of the will, then he 
cannot dispose of immovable property unless he 
obtains permission of the Court, and the Oourt 
may give such permission in a proper and fit 
case, notwithstanding any restriction which may 
have been imposed. in that behalf by the terms 
of the will upon the executor. ‘The restriction upon 
the powers ofan executor to deal with immovable 
property of the testator may be either express of 
‘implied. |p. 792, col. 2:] i 4 
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Where an unauthorized sale by an executor or 
administrator is set aside, and a bona fide pur- 
chaser is deprived of the property purchased by 
him, then he is entitled in equity to be reimburs- 
ed for any expenditure incurred by him which has 
the effect of improving the permanent value of 
the property. If the transfereeincurs expenditure 
out of caprice or mere whim or for luxurious 
purposes, the ultimateowner is not bound. Butif 
the result ofthe improvementis to add to the 
permanent value of the property, then in equity a 
right for institution or reimbursement arises in 
favour of such transferee in respect of the ex- 
. penditure incurred by him in that behalf. This 
principle *is recognized in s. 64, Contract Act, 
in s. 51, Transfer of Property Act, and in as, 38, 
and 41, Specific Relief Act. [p. 794, col. L] 


F. 0. A. from the decision of the Joint 
First Olass Sub-Judge, Poona, in Suit No. 801 
of 193). 

Messrs. S.Y. Abhyankar and B. G. 
Thakor, for the Appellant. 

Messrs. A. G. Desai and K. V. Joshi, for 
the Respondent. 

Rangnekar, J.—This is an appeal from 
a judgment ofthe Joint First Olass Sub- 
ordinate Judge, Poona, whereby the learned 
Judge accepted the respondent's claim for 
possession of a house No. 179 situate in 
Poona and passed a decree for possession 
in his favour againt the appellant. The 
facts materiel tothe quesions which arise 
in this appeal may be shortly stated as 
follows: one Pandurang Ramji Bari died 
on September 8, 1913 possessed of con- 
siderable movable and immovable property. 
Prior to his death he made a will by 
which he appointed his widow Venubai 
and ason of his brother in his genitive 
family by name Kisan as his executrix 
and executor. Venubaiand Kisan obtained 
probate of the will and carried on the 
administration of the testator’s estate 
jointly until August 21, 191°, when Kisan 
died. Itis common ground that thereafter 

“Venubai as the sole surviving exe- 
cutrix continued to administer her hus- 
band's property until her death. In 1920 
Venubai executed a deed of mortgage in 
respect f three of the houses belonging 
to her husband forasumof Rs, 15,000 in 
favour of one Hukumchand, Hukumchand 
thereafter instituted a suit on his mortgage 
and obtained the usual mortgage decree 
in 1922. In 19:3 in execution of the 
decree the three houses were sold by 
auction and house No. 179 was purchased 
by the appellant. In March 1926 Venubai 
died. By her husband’s will she was given 
` a power of appointment ` to appoint to the 
_ testator’s etate either the said Kisan or 
his brother Shankar or a son of either of 
. them, and prior to her death Venubai in 
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power of appointment 
appointed the respondent who was the 
son of Kisan as the sole heir of her 
deceased husband. In 1929 the respon- 
dent brought three suits against the pur- 
chasers of these three houses including the 
appellant; and itis from the judgment in 
one of these suits, in which a decree was 
made for possession in favour of the res- 
pondent acy ne appellant that the 
t appeal is made. 
eee, Abhyankar on behalf of the appel- 
lant contends first that the mortgage being 
executed by Venubai as an executrix 0 
her husband the sale held in execution of 
the mortgage decree in favour of the mort- 
gagee is binding under s. 307, Succession 
Act, against the respondent as it was bind- 
ing against the estate; secondly, that in 
any event the lower Court was wrong in 
disallowing evidence to prove that the 
mortgage was effected by Venubai fone 
leg | necessity and that the case shoul 
be remanded for atrial of that, question 
in the event of his first contention being 
not accepted, and thirdly, that in any event 
the lower Court was wrong In disallowing 
the contention of the appellant to the 
effect that he was entitled to compensa- 
tion for improvements effected by am 
in the property and for that purpose the 
case must be remanded to the lower 
bo answers made on behalf of the res- 
pondent to these contentions are these: 
first that the mortgage effected by the 
widow was not effected by her as an exo- 
cutrix orin her character as an executrix 
butin her personal capacity, and that on 
her death the title, if any; ofthe appellant 
as Court purchaser came to an end; secondly 
that assuming that the mortgage, was 
effected by Venubai as an executrix she 
had no power to u so ee aes 
i e tran 
the will and therefore respondant mbo i 
ially entitled to the whole of the 
lan left by Pandurang, „thirdly, that 
the question of legal necessity does ae 
arise inthe case and is irrelevant, an 
lastly thatif the appellant is entitled to 
compensation for improvements the respon- 
dent is entitled equally to credit against 
him the rents or the mesne profits from 
the property realized by the appelant. 
[n our opinion there 18 considerable force 
in the appellant's argument that the mort- 
gage must be deemed to have been exe- 
cuted by Venubai in her capacity as an 
executrix; but we do not wish to express 
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. any definite opinion upen it as we think 
that upon the second contention raised on 
behalf of the respondents the appellant 

_ must fail. 

Before dealing with it, however, it may 
he statcd that it is difficult to see how any 


question of the transaction being made 


_ under a legal necessity is relevant on the 
facts of this case. 
by Venubai was made by her either as an 
executrix or in Gonsequence of or under 
.the interest which she derived from the 

_ will. Now itis clear from the terms of the 

w Jl that Venubai had only a life estate 

which is clearly distinct from what is 

ordinarily known as a Hindu widow's 
estate where a Hindu widow succeeds to 
the property of ker deceased husband 

. a8 his heir on bis intestacy, but if a Hindu 

widow claims any interest in her deceased 

husband's property under a will which he 

is competent to make---and which he did 

make— then it is by the terms of that will 

that her rights to the property or over the 
preperiy must be determined. If we are 
right in holding that she had a life estate, 
| itis perfectly competent to her to alienate 
the whole of the life ‘interest in any man- 
ner and for any reason she liked. It 
isccmmon ground that the real question 

_ in the case has to be de!ermined upon the 

‘provisions of s. 307, Succession Act (KX XIX 

of 1925). Under the English Law the entire 

estate of a deceased person vests in his 
executor and he has absolute power to 
dispose of it either by sale or mortgage in 
any manner he likes in the course of 
administration; and any transaction of this 
nature effected by him is binding on 
the estate or the ultimate owner, except in 

_ three cases: (1) Where a transaction 

invclvesa breach of trust, to which not 

only the executor but the other person is 

. a party; (2); where the transaction thas 

been effected as a result of fraud, and (3) 

where there is adevastavit causing loss 

to the ultimate owner. These principles 


are well established, and s. 307, Succession ` 


Act, is based upon these principles. The 
section provides as follows: 

“() Subject to the provisions of sub-s. (2), an 
executor or administrator has power to dispose of 
the property of the deceased, vested in him under 
s 211, either wholly or in part, in such manner as 
he may think fit." 


Sub s. (2), which applies in this case ag. 


the portien are Hindus, provides: 

“Tf the deceased was a Hindu, Muhammad 
Buddhist, Sikh or Jain or an exempted person, the 
general power conferred by sub-s. (1) shall be 
subject to the following restrictions and gon- 

. ditions, namely: { The power of an executor 
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to dispose of immovable property so vested 
in him is subject to any restriction which may 
be imposed in this behalf by the will eppoint- 
ing him, unless probate has been granted to 
him and the Court which granted the probate 
permits him by an order in writing, notwithstanding 
the restriction, to dispose of any immovable property 
specified in the order in a manner permitted by the 
order.” 

Tnis is the only part of the section which 
is material. It is clear that uader this 
section a Hindu executor is entitled to 
deal with the property of his testator in 
the same manner as the owner himself 
would have dealt with it, unless his powers 
are restricted or limited by the terms of 
the will T£ his powers are restricted by the 
terms of the will, then he cannot dispose 
of immovable property unless he obtains 
permission of tie Court, and the Court 
may givs such permission in a proper 
and fit case, notwithstanding any restric- 
tion which may have besna imposed in 
that behilf by the terms of the will upon 
the executer. Now the restriction upon the 
powers of an executor to del with immov- 
able property of the testator may be either 
express or implied: and the real question 
which we have now to consider is whether, 
under the terms of the will, the view taken 
by the learned First Olass Subordinate 
Judge that there was a clear restriction 
upon the powers of Venubai as an executrix 
to mortgage the house in question is 
justiied, Clause 1 of the will recites that 
the whole property which the testator was 
him. 
Clause 3 refers to two persons —Kisan and 
Shankar—the two nephews in the genitive 
family. Clause 4 then contains the power 
of appointment which, as [ have already 
Pointed out, was to be exercised in favour 
of these two persons or a son of either. The 
clause directs : 

“As tothe property that may remain over after 
giving the legacies which I have made as stated 
below and after paying off my debts, the whole of 
the same shall go to the person whom my wife 
may appoint: as owner with full rights of owner- 
ship. He shall be absolute owaer of the said pro- 
perty.” 

Clause 5 is important, and it is as fol- 
lows : 


“Ihave got trade and there ara my outstandings . 
which areto be recovered from people and some 
suits are pending. Ihave also to pay debts to 
other people. For carrying out all these things I 
appoint my wife Soubhagyavathi Venubai husband's 
name Pandurang Ramji Bari, as executrix and 
my nephew Chiranjiv Kisan as executor. They 
shall make all arrangements for recovering my 
outstandings and paying my- debts, recovering the 
income of (my) property, and carrying out repairs 
to the property or building new structures, If 
for any reason any property has to be sold or 
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mortgaged, the same may be sold or mortgaged with 
the consultation of them both and either out of the 
two should not do that isell or mortgage) indepen- 
dently of the other and without consulting the 
other.” 


Then cl. 6 direcis that Kigan’s brother 
Shankar and Lis sister were to be married 
at the expense of the estate. Clause 7 
provides that Kisan and Shankar and 
their sister Shantabai were to stay with 
Venubai and their expenses were to be 
defrayed out of the property, and in the 
event of there being any disagreement 
between Venubai and these people, each 
one of them was to be paid Rs. 50 per 
month till the death of Venubai. Clause 
11 menticns the trade which he was carry- 
ing on and gives directions as to what 
should be done with reference to it and 
how the account should be made up. It is 
clear, however, that no power to carry 
on this trade was conferred upon the 
executors. Clause 12 deals with a sadavarta 
(institution) to te maintained out of the 
properiy. Clause 13 prcvides for a legacy 
toa cousin. Clause 14 refers to a shop 
dealing in vessels and pots, in which the 
deceased had a share and directs that the 
business should be wound up. 

Coming back to cl. 5, it seems to be 
plain upon that clause that the power to 
sell or mortgage the property of the 
deceased was limited to the purposes 
menticned in that clause, namely trade, 
outstandings, debts and litigation. The 
fact that the testutor thought it important 
to include the power conferred upon his 
executors to dispose of his property in this 
particular paragraph is not without signi- 
ficance, andin our opinicn a very strong 
imp.icution arises that he never intended 
to give any power to his executors to sell 
or mortgage his property except for the 
purposes mentioned in this clause. The 
cl+t.sein tue vernacular is not, according 
to Mr. Desai’s contention, proserly trans- 
lated. We hive looked at the original 
will, and we think that the proper transla- 
tion of this clause should be: “If an 
occasion arises for selling or mortgaging 
any property......... * So that, what the 
testator really intended was that if it 
became 1ecessary to sell or mortgage the 
property for any of these purposes or in 
connection with any of these purposes, 
then, and in that case only, the executors 
should be competent to sell or mortgage 
the same. 

It is argued, however, that having regard 
to the fact that certain legacies are pro 
vided for and certain items of expenditure 
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to be incurred bythe executors are men- 
tioned, the clause should be read as con- 
ferring a power to alienate the property of 
the testator for any act necessary to be 
done in the course of administration. It 
is diffeult, in our op‘nion, having regard 
to the manner in which the whole willis 
drafted and the position where the clause 
referring to tbe executors’ power to deal 
with the property is placed, to accept this 
contention ; but assuming this contention 
to be correct, in our opinion, it does not 
improve the appellant's case as the evi- 
dence is against it. The mortgage-deed in 
favour of Hukumchand recites that the 
widow was borrowing moneys for the pur- 
pose of a cloth shop. The mortgagee 
admitted in his evidence that it was for 
that purpcse that he made the advance, 
The plaintiff's case is that these moneys 
were borrowed for assisting Shankar to 
open a cloth shop of his own, and that is 
clear also from the purshis put in on behalf 
of the appellant asking for permission to 
lead evidence on the question of legal 
necessity. The plaintiff's case is supported 
by Hukumchand’s evidence and by the 
recital in the mortgage deed. So that the 
evidence seems to us to be one-sided on this 
point. Now it is clear that the trade to 
which the testator refers in cl. 5 is the 
trade mentioned by him in cl. 11 and the 
shop incl. 14. Incl. 11 he refers to the 
cast iron factory, and incl. 14 he refers to 
the shop dzaling in vessels and pots, and it 
is not contended that the testator was carry- 
ing on any cloth business. In our opinion, 
therefore, the widow had no power to mort- 
gage the houses for borrowing moneys to 
be lent to Shankar, and the mortgage was 
not binding upon the respondent who was 
the ultimate owner. 

Tt is next argued that itis not alleged 
by the plaintiff, much less proved, that 
the mortgagee was aware of this restric. 
tion upon the powers of the executors 
contained in the will; but itis clear from 
the mortgagee’s own evidence, which is 
supported by the recital in the mortgage- 
deed itself, that the mortgagee knew that 
whatever interest Venubai had in the 
property was the interest which she derived 
under the will of her husband and that 
Venubai had obtained probate of the will, 
and if the mortgagee chooses to advance 
moneys without making any inquiries as to 
the contents of the will, then it does not 
lie in his mouth to say that he was ignorant 
of the restrictions contained in the will. 
The position of the appellant is not any 
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-higher than that of the mortgagee. Itis 
clear under the Civil Procedure Code that 
all that a Court purchaser obtains as a 
result of his purchase is the right, title 
‘and interest of the judgment debtor, 
whatever it may be and subject to all 
infirmities. in it. If then the mortgage 
was invalid, it must follow that any person 
‘claiming under the mortgagee would not 
have a superiorclaim. Similarly, if all-that 
.& Court purchaser gets is the right, title 
‘and interest of the judgment-debtor, then, 
-a8 Venubai was incompetent to effect -a 
nmortgage of this property by reason of the 
-restrictions imposed by the will upon her 
- power, it: must follow that the appellant is 
in rio better position. We think, therefore, 
-that the conclusion réached by the First 
.Olass Subordinate Judge that the respon- 
dent was entitled to have the sale set aside 
.-is correct, 
` The question then is upon what terms 
the sale ought to be set aside. Section 307 
says that where a transaction is made by 
+a Hindu executor, whichis not warranted 
‘by the terms of the’ will, the transaction is 
-Woidable and can be set aside at the 
instance of the person beneficially inter- 
ested in~the estate. It is too latein the 
‘day, in my opinion, to contest the position 
taken by Mr. Abbyankar thatin any event 
his. client is entitled to compensation in 
“respect of improvements effected by the 
appellant in the property. It is a well- 
. settled principle that where an unauthorized 
` sale by an executor or administrator is set 
aside, and a bona fide purchaser is deprived 
- of the property purchased by him, then he 
. is entitled in equity to be reimbursed for 
. any ` expenditure incurred by him which 
-has the effect of improving the permanent 
value of the property. The Indian Courts 
‘have recognized this equitable principle 
-which is followed bythe American Courts 
-~and also followed by the English Courts. 
< Tf tte transferee incurs expenditure out of 
„caprice or mere whim or for luxurious 
: purposes, the ultimate owner is not bound. 
But.if the ‘result of the improvement is to 
. add to the permanent value of the property, 
then.in equity a right for restitution or 
: reimbursement arises in favour of such 
‘transferee in respect of the expenditure 
“incurred by him in that behalf. This 
principle is revognized in s. 64, Oontract 
«Act, in 8,51, Transfer of Property Act, and 
' inss. 38 -and 41, Specific Relief Act No 
-authority is necessary in support of this 
. View, but if one is needed, it will be found 
.in the observations in ‘Dart on Vendors and 
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Purchasers, Edition 8, Vol. II, p. 798, which 
are as follows: 

“Where a purchaser for value is evicted in equity, 
under a prior title, he will be credited with all 
moneys expended by him in necessary repairs or 
permanent improvements (except improvements 
made after he has discovered the defect of title); 
and will be debited with the rents which he has 
received.” 


We think, therefore, the learned Judge 
was wrong in disallowing the contention 
raised in this respect on behalf of the ap- 
pellant, and this is not seriously disputed. 
We think, therefore, the case must be 
remanded to the trial Court to ascertain 
whether any improvements have been 
made by the appellant before 1926 which 
have increased he permanent value of the 
house, -and if so, what would be the 
valne of those improvements and how 
much compensation should be allowed 
to the appellant in that respect. In 
ascertaining the amount due, if any, to the 
appellant, the respondent will be entitled 
to credit againstit the mesne profits for 
that period which the appellant received 
from the property. Parties will be at 
liberty to lead evidence on the point. Find: 
ingsto be returned on or before Septem- 
ber 15. Oosts will be reserved, and a 
final decree will be made after the findings 
are received. 

Macklin, J.—I agree. 


D. Case remanded. 


RANGOON HIGH COURT 
Civil Regular Petition No. 424 of 1933 
May 11,.1937 


Ba U, J. 
A.S. P. L. V.S.RAMASWAMY CHETTIAR 
— DEFENDANT — PETITIONER 


versus 
S. SUNI MOHAMED ROWTHER— 


PLAINTIFE-—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. V, r. 1 
—Process-server should take reasonable steps io 
discover whereabouts of defendant—Summons held 
not duly served, 

The serving peon, before he can take advantage of 
the provisions of O. V, r. 17, Civil Procedure Uode, 
must attend at the right place and he must attend 
at a time when he may reasonably expect that the 
defendant will be present, and ifhe failg to find 
the defendant, he must take reasonable steps to 
discover where the defendant may happen to be. 

Held, on factathat the defendant was not duly 
served and diligent search was not made. Cohen 
v. Nursing Dass (1), Sakharam Bhaskar v. Padmakar 
Mahadeo (2) and Baldeodas Lohia v. Subkarandas 
Goenka (3), followed. 


Mr, Joseph, for the Petitioner. 
Mr. Chakravarti, for the Respondent, 
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Order.—This is an application to set 
aside a preliminary mortgage decree and a 
final decree passed ex parte against the 
defendant on November 15, 1933, and 
July 20, 1934, respectively. The applica- 
tion was filed only on June 9, 1936, and 
is thus prima facie barred by time, but the 
applicant defendant states that time for 
the purpose of limitation should be com- 
puted from the date on which he came to 
know of the passing of the final decree and 

_not from the date on which the decree 
“was passed. Article 164, Limitation Act, 
says that in a case where the defendant 
was not duly served with a summons, time 
should be computed not from the date of 
. the decree but from the date on which the 
. defendant has knowledge of the decree. 
- Therefore the first question for considera- 
tion in this case is whether the defendant 
| was duly served with a summons. The 
summons on the defendant was twice 
returned unserved and on the third occa- 
sion tLe processsserver left the summons 
posted on the house of the defendant. 
This was held to be good service by 
the Deputy Registrar and an ex parte 
preliminary mortgage decree was pass- 
ed. Now, O. V, r. 17, provides inter alia 
as follows : £ 

“Where the defendant or his agent or such other 
person as aforesaid refuses to sign the acknowledg- 
ment, or where the serving officer, after using all 
due and reasonable diligence, cannot find the de- 
fendant,.... the serving officer shall affix a 
copy of the summons on the outer door or some 
other conspicuous part of the house in which the 
defendant ordinarily resides or carries on business 
or personally works for gain, and shall then return 
the original to the Court from which it was 
issued, with a report endorsed thereon or annexed 
thereto stating that he has so affixed the copy, the 
circumstances under which he did so, and the name 
and address of the person (ifany) by whom the 


house was identified and in whose presence the copy 
was affixed.” 

Service effected in this manner will be 
held as good service only if-the serving 
officer, af:er using all due and reasonable 
diligence, cannot find the defendant. What 
is meant by using due and reasonable 
diligence is explained by Sir Cromer 
Patheram, C. J. in Cohen v. Nursing 
Dass (1) as follows: 

“Tt is true that you may go to a man's house 
and not find him, but that is not attempting to 
find him. You should go to his house, make 

. enquiries, and if necessary, follow him. You should 
make enquiries to find out when he is likely to 
“be at home, and goto the house at a time when 
“he can be found. Before service like this can be 
effected, it must be shown that proper efforts have 
been made to find out when and where the ‘de- 
fendant is likely to be found, not as seems to be 


(1) 19 0. 201, 
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done in this country, to go to his house in a per- 
functory way, and because he has not been found 
there, to affix a copy ofthe summons on the outer 
door of his house.” 

Jenkins, C. J. made observation to 
the same. effect in Sakharam Bhasker v. 
Padmakar Mahadeo (2), wher his Lordship 
said : í 

“There is merely a statement that the respondent 
could not be found. Put it does not appear that 
any effort was made to find him, or that, even 
enquiry was made of his son, who was found, as 
to where the respondent was. : 

The serving officer is not shown to have carried 
out the requirements of the Civil Procedure Oode 
and we must, therefore, send down the notice, for 
proper service.” ; 25 h 

These cases were followed by Page, J., 
as he then was, in Baldeo Das. Lohia v. 
Subkarandas Geonka (8), where his Lord- 
ships said : ori 

“In my opinion, the effect of the authorities is 
that all available steps to effect personal service 
must be made before resort is had to the provisions 
of O V,r. 17. It is not enough to attend: at the 
ordinary place of residence or of business or the 
place where the defendant -personally works for 
gain, and to conclude that substituted service may 
be effected merely because at the time when the 
serving peon attendsat such place the defendant 
does not happen to be there. In my opinion, it 
makes no difference whether the peon attenlgs at 
such places once or three times. It is necessary in 
my opinion that the serving peon, having dis- 
covered or believing that the defendant cannot be 
served at the time when he is attending, should 
institute proper enquiries to endeavour to ascer- 
tain where the defendant’s whereabouts are. Inmy 
opinion, the serving peon, before he “can take ad- 
vantage of the provisions of O. V, r. 17, must 
attend at theright place and he must attend ata 
time when he may reasonably expect that the 
defendant will be present and if he fails to find the 
defendant, he must take reasonable steps to discover 
where the defendant may happen to be.” 


. In the present case what the serving 
officer did, . according to his report filed in 
the process file, is this. He went to the 
house of the- defendant on September 
4, 8, 14 and 15, 1933 and as neither 
the agent nor an adult member of. the 
defendant's family was found, he left the 
summons pested on the house. This is not 
. according to the decisions mentioned above, 
making.a due and diligent search and con- 
sequently it must be held that the defen- 
dant was not duly served with a summons. 
Such. being the case, if he can prove that 
he had -knowledge of the passing of the 
final decree only on Junel, 1936, as he 
says he had only on that date, the 
application’ must be held to be within 
time and the ex parte decree must be 
set aside. 


(2) 30 B 623; 8 Bom. L. R 757. 
(3) 52 O 179; 88 Ind. Oas. 508; A TR 1925 Oal. 627, 
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In the course of his evidence the defen- 
dant-applicant says that he went back to 
India oa August 1933, and did not 
come back to Burma till the end of April 
1935 and that he came to know of the 
passing of the mortgage decree when a 
“friend of his called Pitchay Ebrahim told 
him on June L, 1936, that his properties 
in India were being sold or about to be 


sid. h 

Pitchay Ebrahim, however, doeg not 
support the defendant. What Pitchay 
Ebrahim states is that he came back from 
India only on June 4, 1936. Taerefore 
the statement of the defendant-applicant 
that he came to know of the passing of 
the decree from Pitchay Ebrahim only on 
June 1, 1936, ia a false statement and there- 
fore I cannot hold that he had a knowledge 
of the passing of the decree on Juse 1, 
1936. To confirm me in this view there 
is the evidence of two Chettyar witnesses, 
one of whom is the head clerk to the 
plaintif firm. He states very clearly, and 
in my opinion convincingly, that the defen- 
dant came to his firm several times in 1935 
and asked him to settlethe case. The cir- 
cumstances obtaining in this case also go to 
prove that what this QGhettyar witness states 
is true. 
* The defendant was a tenant of the 
@hettyar and as the rent fell into arrears, 
the Chettyar had to file a suit and apply 
for attachment of his goods. The attach- 
ment was effected and the goods were 
sold. In these circumstances wouid the 
defendant knowing that there was a mort- 
‘gage debt due by him to the Chettyar 
remain idle and make no enquiries about 
the mortgage debt? I am sure, he would 
not, and in fact that is whatasI have 
said above the Ohettyar witness has 
stated. This Chettyar witness is also 
supported by another Onettyar who says 
that he saw this defendant coming to the 
shop of the plaintiff several times and 
telling him that he came there for the 
purpose of settling all the decrees obtained 
` þy the Ohettyar irm against him. For 
these reasons I hold that the defendant 
had knowledge of the passing of the decree 
in 1935 and consequently the application 
1s barred by time. ‘The application 
is dismissed with three gold mohurs 


as costs. DY SA 
D. Application dismissed, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1509 cf 1935 
December 18, 1925 
Butpkg, J. 

KARIM BAKHSH anp saNotugR— 
DersnDANTS— APPELLANTS 
versus 
MOHAMMADA anoor.ers —PLAInttiers 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLI, r.1 
—Appeal, presentation of —Practice of Court to put 
memos. in petition box— Whether proper presentation— 
Person so putting having power of-attgrney—Sub- 
sequent appearance of junior Counsel, not having 
power-of-attorney — Effect — Appeal, held properly 
presented 

Strictly speaking under O XLI,r.1, Civil Pro- 
cedure Code, the memo of appeal should be presented 
tothe Court or some officer appointed by it inthis 
behalf. But ifthe Court has adopted the practice 
of presenting appeals by putting them in petition box, 
the person who puts the memo in the box would be the 
person presenting the appeal, and not the person who 
subsequently appears for taking a date asa junior 
Counsel, Where, therefore, the former has a power- 
of-attorney and not the latter, the appeal should be 
deemed to be validly presented The defect, if there 
be any, is technical and should be condoned, Dost 
Mohamad v, Sardar Ali (1), referred to. 

S.C. A. against the decision of the Dis- 
trict Judge, Hoshiarpur, dated May 13, 
1935. 

Mr. R.C. Soni, for the Appellants. 

Judgment.—This appeal has been heard 
ex parie astherespondent failed to appear 
in spite of service. 

The learned District Judge found that 
the appeal was nxt properly presented as 
L. Ajudhya Prasad, who presented it did not 
hold a power-of-attorney. When the memo, 
of appeal on being returned owing to this 
defect was re-prescribed, the appeal had 
become harred by time. The learned 
District Judge refused to extend time and 
dismissed the appeal. It is from this 
decision that the present appeal has been 
preferred. 

It seems to me that what amounted to 
teal presentation of appeal in this case is 
open to doubt. It appears from the 
affidavit of B. Paras Ram that the 
practica prevails in the District of present- 
ing appeals by putting them in a petition 
box. Ifso, the person who puts the petition 
in the box would presumably be the person 
who presented it. Strictly speaking the 
memo. of appeal should be presented to 
the Court or some officer appointed by it 
in this behalf, (Order XLI, r. 1, Civil 
Procedure Code), but if the Court has adopt- 
ed the above practice the person who puts 
the memo. in the box would, I think, be the 
person presenting the appeal. The affida- 
vit of B. Paras Ram on this point to 
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the effect that he put the petition in the 
box cannot be said to be wholly inconsis 
tent with which he stated at firs’; 
for it appears that he considered at first 


L. Ajudha Prasad's appearance for 
taking a date as equivalent to pre 
sentation. 


Tt was not disputed that B. Paras 
Ram had a_power-of-uttorney and that 
L. Ajudbya Prasad was acting as his junior. 
The defect, if any, was purely technical 
and the delay should, I think, have been at 
any rate condoned as was held in a 
Similar case reported as Dost Mohamad 
v. Sardar Ali (1). 

1 accept the appeal and direct that the 
appeal be admitted to hearing and disposed 
of on merits. Stamp on appeal to be refund- 
ed. Costs to follow final decision. 

D Appeal accepted. 
aa IR 1934 Lah. 144 (2); 150 Ind. Cas. 731;7 R 


CALCUTTA HIGH COURT 
Civil Appeal No. 26 of 1935 
February 18, 1937 
JAOK, J. 

BENGAL NAGPUR RAILWAY Co., Lro. 
—Dzrenpant No. ] AND ANOTHER— 
Derenpant No. Ê—APPELLANTS 
versus 
Mrssks HAJI LATIF ABDULLA 
~~ PLAINTJFFS— RESPONDENTS 

Railways Act (IX of 1890), s. 72— Misconduct— 
Deviation from route —When amounts to misconduct — 
Risk-notes— Effect — Protection to Railway— 
Negligence, if amounts to misconduct —Bags of 
tobacco carried in non-waterproof wagon—Damage— 
Railway, if guilty of misconduct — Mere failure to 
inspect wagon at every stage -~-Whether amounts to 
misconduct. 

The despatch of a consignment by a different 
route from the contracted route amountsno doubt 
to misconduct so as to deprive the company cf any 
protection under the risk-notes, but where the goods 
were in fact despatched by the route by which both 
parties to the contract intended they should be 
despatched, there is no misconduct and the goods 
are covered by the risk-note. 

The effect of the risk-notes, if the goods are 
covered by them, isto protect the Railway from all 
liability except that due to misconduct of the 
Railway Company's servants, so that if the risk- 
notes apply, it musi be proved in that case that the 
damages would nothave occurred butfor the 
misconduct of the defendant Company's servants. 

Negligence would not always be tantamount to 
misconduct but it amounts to misconductin the 
ordinary meaning ofthe word if it involves culpable 
neglect likely to cause damage, even if it does not 
involve recklessness, Bengal Nagpur Railway Co. 
v. Moolji Sicka & Co. (1), M. &S. M. Ry. Co., Ltd. 
v. Sundarjee Kalidas (2), Banwari Lal Jagannath 
v. B. B. & O., I, Ry. Co. (3), referred to, 
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Where certain bags of tobacco are allowed to be 
Carried in non-waterproof wagon and the goods 
are found to be damaged at the destination, the 
inference that the damage was due to the company 
having despatched in such a wagon can be drawn if 
there is no suggestion that the damage was_ caused 
dusing transhipment or at any time except while the 
bags were in the wagon. But the mere failure to 
inspect the wagon at every stage of a long journey 
cannot be said to amount to misconduct, 

C. A. from the appellate decree of ihe 
Additional District Judge, 24-Parganas, 
dated August 1, 1934. 

Messrs. Jitendra Kumar Sen Gupta and 
Paresh Chandra Sen, for the Appellants. 

Messrs. Charu. Chunder Biswas, B. K. 
Mukerji and Benoy K.Mukherjee, for the 
Respondents. 

Judgment —This appeal has arisen out cf- 
asuit by Messrs. Haji Latif Abdulla, tobacco 
merchants for recovery of Rs. 1,167-5-6 
on account of damagas to 42 bags of. 
tobacco which they despatched by the de- 
fendant Company's Railways from their 
Nephani out agency to Shalimar, Calcutta, 
The 42 bags formed part cf a consign- 
ment of 210 bags and were partly damaged 
by rain water owing, according to the- 
plaintiffs, to the fact that the wagon in 
which these bags weie carried was leaky 
and defective. Tbe defendant contends 
that the goods were carried at the owner's- 
risk covered by risk-note B on account of 
reduced rate of freight and by risk-noteA 
on account of the goods being ‘liable to 
dryage, damage and wettage in transit’, 
They maintain that the wagon in which 
the goods were carried was not leaky or 
defective and that the risk-notes protect 
them from all liability. 

Admittedly the effect of the rick-notes 
if the goods are covered by them, is to. 
protect the Railway. from all liability 
except that due to miscondust of the 
Railway Company's servants. So that if 
the risk notes apply, it must be proved in 
that case that the damages would not have . 
occurred but for the misconduct of - the 
defendant Company’s servants. The first 
questions, therefore, to be decided in this- 
appeal are: (1) Were the damaged goods 
covered by the risk-notes? (2) If so, was 
the damage due to misconduct on the part 
of the defendant Company's servants? It 
is only if these questions are answered 
in the negative that we need consider 
the defendant's liability as bailees. The 
plaintiff Company claim that the risk-noteg 
did net apply inasmuch as the goods were 
not sent by the route contracted for: as 
laid downin the consignment note and 
receipt. The consignment note and also 


706: 
thé ` receipt (which is a carbon copy of the 
forwarding ‘note or invoice) show that in 
both the words. KOP PA were originally 
entered to describe the route, meaning the 
route via Kolhapur and Poona whereas the 
goods were sent by a much shorter and 
cheaper route, viz., via Chikodiand Waltair. 

The words KOP PA were subsequently 
chinged to OKR and ‘WAT, but the evi- 
dence makes it clear that the sender had 
no knowledge of the change and paid no 
attention to the original entry as he fully 


intended that the goods should go by the. 


shorter route which was the route by which 
his firm invariably sent their tobacco. 
That they intended the tobacco to go by 
this'‘route-‘is evident from the fact that 
had? they sent it by the longer route they 
would have had:to pay Rs. 4 7-5 per.maund: 
instead of Rs. 2-66 per maund which 
would: Have'made a difference in 210 maunds 
of about Rs. 430." Thus the Company must 
have been perfectly well aware that the 
Railway Company were sending it by the 
shortes route and have intended this: 


It seems equally certain that the Railway’ 


Company had no intention of sending 
the: goods by any other route than the 
shorter and cheaper route for I find that 


under their rules -when a consignment is. 


to. be booked by ‘other than the cheaper 
Toute the sender.or his authorised agent 
mustfiwrite and’sign instructions on the 
forwarding: note to the effect. that the con- 
sigament: is to be forwarded viaa dearer 


route’ fafid : a- remark must be made imthe.- i 
invoiceiand receipt which will leave, no: 
doubt that the dearer’ route was selected : 


by the :seader’. No: such entry was made 


in ‘this case..end, therefore, according to- 


the: Company's rules the goods were to be 
sént by the ‘cheaper route and the longer 
rduteéfitries in the consignment note and 
receipt were obviously just a mistake. The 
contract::was'in fact (as understood by the 
parties} tosénd them by.the cheaper route, 
for"the-amount charged‘:-was nearly half 
that: whicho would have been the charge 
by ithe: longer route. The despatch of a 
consignment bya different route from the 
contracted route -amounts no doubt to 
misconduct so as to deprive the Company 
of:any protection under the risk notes, 
but‘in this case the goods were in fact 
despatched by the route by which both 
parties to the contract intended they should 
be despatched, so that there was no mis- 
conduct of this sort, and the goods were 
covered by therisk-notes. . 

The effect of the risk-notes is admittedly 
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that the onus-is on the plaintiff to show 
that tue damage was due to misconduct 
on the part of the Railway Company. The 
question is then what am unis to mis- 
conduct ? Risk note in form B was sanc- 
tioned by the Governor-General of India 
under s. 72, Railways Act in 1924. In it 
the word ‘misconduct’ replaced the words 
‘wilful neg'ect’ of the previous risk note. 
This alteration was probably made because 
it was found impossible to establish the 
liability of the Railway Company. under 
the old form of risk-ncte. In the English 
risk-note the liability, of the Railway 
Oompany depends on “wilful misconduct”. 
Aecordingly the liability under tke Indian 
form risk-note is greater than under the. 
English. The definition of misconduct in 
this connection given by Suhrawardy, J. 
in Bengal Nagpur Railway Co. v. Moolji 
Sicka & Co. (1) is wrongful commission 
and omission, iatentional and unintentional, 
and includes negligence or want «f proper 
care which a bailee is to take under s. 152, 
Contract Act. No special definition, how- 
ever, should be required as there is no 
reason to suppose that the word is not 
used in its ordinary sense. Misconduct 
is defined in Oxford Dictionary as “bad 
management, mismanagement, malfeasance 
or culpable ‘neglect of an official in regard 
to his office,” and there is no reason to 
think that it is used in risk-note in any 
other sense. The view of the meaning of 
misconduct. taken. by the learned Judges 
n. M. & S.M. Ry. Co., Ltd. v. Sundarjee 
Kalidas (2) and Banwari Lal Jagannath . 
B.& C. I. Ry. Co. (3) was somewhat 
ceca to this. They defined it as the 
intentional doing of something which the 
doer .knows to be wrong or which he does - 
recklessly not caring what the result may 
be. This is founded on the definition in 
English cases, Forder v. W. Ry. Co. . 
(4) and others in which the learned J udges, 
as. pointed cut by Suhrawardy, J., in. 
Moolji Sicka’s case (1) were really defining - 
wilful misconduct, the term used in the | 
English risk-note form. Negligence in 
my view would not always be tantamount 
to misconduct but it amounts to miscon- 
duct in the ordinary meaning of the word 


(1)_35C WN 133; 129 Ind. Oas. 769; 52 CL J. 
235; A IR 1920 Cal 815; Ind. Rul. (1931) Oal, 241; 
58 0555. 

(2) 57 CL d 261; 147 Ind. Cas, 752; A I R 1933 


Cal 742; 60 C 998; 6 R C 358. 
526; 160 Ind. Cas. 728; A I R 1936 


3 $32; 74 LIK B871; 93 L T 344; 
53 W R574; 21 T L R 625, a ate 
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if it involves culpable neglect likely to 
cause damage, even if it does not involve 
recklessness. 

Having thus considered whatis meant 
by misconduct, we come back to the ques- 
tion whether the plaintiff has succeeded 
in proving’ that tke Railway Companies 
were guilty of misconduct. In this con- 
nection we have to consider what facts the 
Appellate Court has found to be established 
a8 against the Railway Companies and 
whether, those f.cts show misconduct. 
There is no direct evidence of misconduct 
and, to establish it by circumstantial evi- 
dence, it must be shown that the circum- 
stances are capable of no other explana- 
tion. ‘The circumstances are that 42 bags 
contained in one particular wagon were 
found damaged by water. The learned 
Judge thinks this could not have occurred 
in the circumstances unless there was 
some leakage or unless the doors were 
insecurely fastened. This is probably 
correct since there is no suggestion that 
the damage was caused during tranship- 
ment or at any time except while the bags 
were in the wagon, We have to consider, 
therefore, in the first place whether there 
was any misconduct in connection with 
the despath of the goods. Inasmuch as 
all wagons containing damaged goods are 
inspected on arrival and the wagon was 
inspected in this case, but no inspection 
report has been produced by the Railway 
‘Company, the learned Judge has concluded 
from the state of tre bags thatthe wagon 
arrived in a leaky condition or the doors 
‘were not properly fastened. This, however, 
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by the Madras and Southern Mahratta 
Railway Company and thereafter travelled 
over the lines of both companies to Shali- 
mar. I am not sure that the servants of 
the second company should, in the ordinary 
course, have been aware that there was 
tobacco in the non-waterproof wagon so 
as to show misconduct on their part jn. 
allowing them to remain in such a wagon, 
but I think there was certainly misconduct. 
shown by the servants of the Madras and | 
Southern Mahbratta Railway Company in . 
deliberately putting them into a non water- 
proof wagon as they must have known that > 
the tobacco was likely to be damaged by ` 
Tain in consequence. One of the witnesses - 
of the Railway Company, H. S. Rao, admits .: 
that a report was written after inspection ` 
of the wagon, and if Suleman’s statement ` 
on this point was not true, this report.. 
should have been produced to contradict it. - 
The Company do not appear to have given’ ' 
any reason for its. non-production. The ' 
transhipment register which might have 
thrown some light on this matter, was - 
also not produced. S. M. Rajagopal (D. 
W. No. 6) refreshed his memory asto the - 
condition of the wagon by reference to a 


-copy of this register, but that copy was - 


not produced. If tke original was (as stat- . 
ed) filed in another cise the copy should 
at least have been. produced. | ie 
I cannot say, therefore, that the learned: 
Judge was not justified in relying on the’ 
evidence of Suleman, and his evidence ' 
shows misconduct on the part of the Rail- 
way Company in despatching the goods in 
a hon-waterproof wagon. Whenron-arrival 
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the goods were found damaged by water, ; 
I think it is a. fair inference that this ; 
was due to their . despatch in a wagon of . 
this sort. The plaintif is, therefore, entitl- ~ 
ed todamages. No objection tothe ampunt .- 
of. damages assessed has been raised: in -. 
this Court. I find, therefore, that» the: 
Plaintiff is entitled to the amount of-dama-., 


would not necessarily show misconduct 
‘since the long journey might have caused 
some defect in the wagon on the way and 
failure to inspect the wagon at every. 
stage cannct be said to amount to mis- 
conduct. < l 
Misconduct would, however, be shown if 
it. is found that the goods were despatched 


in a wagon in the rainy season in which 
they were likely to be damaged by rain. 
The Appellate Court has found that the 
evidence of plaintiff's witness, Suleman 
(P. W. No. 4) is reliab.e. He says he saw 
leaks in the roof of the wagon after. it 
arrived at Shalimar, and further says that 
the wagon was labelled non-waterproof. 
This is a circumstance that tells very 
much against the Railway Company who 
allowed the despatch of the goods and 
Carried them during the rainy season in 
a non-waterproof wagon. The goods were 
transhipped into this wagon at Tadapaki 


ges assessed by the Additional Distriet,; 
Judge. In view of my finding that -mis-.;. 
conduct has only been proved-against -the.- 
Madras and Southern Mahratta. Railway |: 
Ccmpany who put the goods into : this 
non-waterproof wagon at Tadapaki, they ~ 
will be liable forthe whole amount of:; 
damage, decreed, i. 2., Rs. 409.90 with: 
interest at six percent. per annum from , 
June 28, 1929 and for costs of the plain-.. 
tiff in the Courts below in proportion to~s 
their success and the plaintiff's costs also - 
in this Court. ; 

N. . - Order accordingly, . | 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 389 of 1937 
August 26, 1937 
PoLtook; J. 
RAMCHANDRA GOVIND KALE— 
PLAINTJFR-—APPELLANT 
versus 
MISHKIMAL OHANDANMAL MARWADI 

AND CTHERS—DEFENDANTS—-RESPONDENTS 

Berar Alienated Villages Tenancy Law, ss. 22, 21, 
76 (3)—Right of hypothecation within meaning of 
8. 22, when can be exercised—Suit for arrears of rent 
due by an ante-alienation tenant—Limitation. 

Right of hypothecation witbin s. 22, Berar Alienat- 
ed Villages Tenancy Law can be exercised only 
against those crops which are reaped or gathered 
and are deposited or stored in the village. It cannot 
be exercised againstcrops which are ungrown and 
have not‘come into existence and it cannot be ex- 
ercised on account of an arrear of rent which has 
been due for more than one year. | f 

Sèction 76 (3) of the Act provides that notwith- 
standing anything contained in Arts. 120 and 132 of 
the Limitation Act the period of limitation for & suit 
by a landlord for an arrear of rent due by an ante- 
alienation tenant ghall be three years. Under s. 45 
the rent of an ante-alienation tenant is a first charge 
on the holding and therefore, but for the provision in- 
8. 76(3) the period of limitation for a suit for 
arrears of rent would be much more than three 
years, 


S. OC. A. from the appellate 
decrée of the Court of the Second Additional 
District Judge, Amraoti, dated March 10, 
1937, in C.A. No. 1-0 of 1936 confirming the 
decree of the Court of the Sub-Judge, 
Second Class, Kelapur, dated March 7, 1936, 
in Civil Suit No. 42-0 of 1935. - 


Mr. V, K. Rajwade, for the Appellant. 


Judgment.—The plaintiff, who is the 
ijardar of the village Pimpri sued to 
recover the rent of fields in that village for 
six: years from 1929 30 onwards. The suit 
was. brought in June 1935 and the lower 
Courts have held that the claim for arrears 
of rent for the first three years is barred by 
limitation. They passed a decree against 
defendant No. 1, whom they held to be a 
permanent tenant of the fields, for the 
arrears of rent for the last three 
years. Against that decision the plaintiff has 
now appealed. f 

He relies on s. 22 of the Berar Alienated 
Villages Tenancy Law which provides that 
the produce of every holding in the culti- 
vation of a tenant shall be deemed to be 


hypothecated for the rent payable in- 


respect of such holding by such tenant and 
every person intermediate, and he therefore 


claims that Art. 120 and not Art. 110 of- 


the Limitation Act applies. ‘Produce of 
holding” is defined in s. 21 as; 
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_ “(a@) crops and other products of the earth stand- 
ing or ungathered on the holding ; and 

(b) erops and other products of the earth which 
have been grown on the holding and have. been 
reaped or gathered and are deposited on the holding 
or on a threshing ground, or are stored, by a 
tenant of the land on which they have grown within 
the village in which the holding ig situate or the 
tenant resides.” 


How in June, 1935, when this suit was 
brought there were no crops standing or 
ungathered on the holding, and the plain- 
tiffs right of bypothecation could be 
exercised only against those crops which 
had been reaped or gathered and were 
deposited or stored in the village. He had 
no right against crops which were ungrown 
and had not come ‘into existence. I agree 
with the lower Appellate Court that this 
is the clear meaning of ss. Xl and 22, and 
the method laid down in s. 23 by which a 
landlord can exercise his lien against the 
Temoval of such produce shows that it 
cannot be exercised on account of an arrear 
of rent which has been due for more than 
one year. 

Section 76 (3) provides that notwithstand- 
ing anything contained in Arts. 120 and 
132 of the Limitation Act the pericd of 
limitation for a suit by a landlord for an 
arrear ofrent due by an ante-alienation 
tenant shall be three years. Now under 
8. 45 the rent of an ante alienation tenant 
is a first charge on the holding and therefore 
but for the provision in s. 76 (3), the period 
of limitation for a suit for arrears of rent 
would be much more than three years. It 
appears that the Legislature intended that 
no suit for arrears of rent should be brought 
after three years and that it considered that 
it was unnecessary to make any such pro- 
vision for suits for arrears of rent for 
other than ante-alienation tenant for, in such 
cases, there would be no charge against 
the holding but there would be mere- 
ly a hypothecation of the produce than in 
existence. 

The suit was rightly held barred by 
limitation as regards the firstthree years, 
and the appeal is dismissed without notice 
to the respondents. 


D. Appeal dismissed. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 56 of 1934 
August 9, 1937 
BARLEB AND MAOKLIN, JJ. 
AYUBSHA AMIRSHA JAMADAR AND 
OTJERS— PLAINTIFFS —APPELLANTS 
i versus 
BABALAL MAHABUT DANAWADE 


AND oT. EkS—DEFENDANTS—R eSPoNn DENTS 

Muhammedan Law—Adoption~—Muhammedan re- 
tiding in Kolhapur State having lands both in State 

rand British India — His adopted son succeeding to 
“and in State—Whether can succeed to land in British 
Windia. 

. The succession to land in British India is 

governed by the law of British India and the 
Béritish Indian Courts will only recognize as an heir 
io land in British India a man whois legitimate by the 
par of British India and will not recognize aman who 
is illegitimate in the eye of that law even though 
Be be legitimate according to his personal law. 
The personal law can only be taken into con- 
sideration in the absence of an usage 
«contrary. 

The law of British India for the succession to 
Muhammedans isthe Muhammedan Law as varied 
by custom. : 

Held, thatthere was a custom of adoption amongst 
the Muhammedans of the Kolhapur State, but there 
was no evidence that there was any such custom in 
the Belgaum District which is in British India. Con- 
sequently though the adoptee could claim to succeed 
to lands in the Kolhapur State he could not 
succeed in respect of lands in British India. 


F. C. A. from the decision of the Joint 
First Olass Sub-Judge, Belgaum, in R. O. S. 
No. 357 of 1930. 

Mr. S. A. Desai and Mr. G. A. Desai for 

Mr. A. G. Desai, for the Appellants and 
Respondent No. 4. 

Messrs.G. P. Murdeshwar and U. S. 
Hattyangadi, for Respondents No.1 and 
2. 


to the 


Barlee,J.—The dispute in this case is 
about the succéssion to the property ofa 
lady called Bibisha, who was a resident in 
the Kolhapur State. She had landed pro- 
perty both in the Kolhapur State and 
British India, i.e. in the Qhikodi Taluka 
of the Belgaum District. .The plaintiff, a 
collateral, claims the property as her nearest 
heir. Defendant No. 1 pleades that he 
has become her son by adoption. 

_ It has been established in a suit in the 
Kolhapur State that Bibisha went through 
a ceremony of adoption and purported to 
take defendant No. 1, Babulal aa her adopt- 
ed son. The action of hers led to 
litigation, for apparently she resiled from 
her choice and Babalal, while a minor, 
had to file a suit against her for a declara: 
tion that he was ber adopted son. The 
question was then agitated whether an 
adoption by a Muhammedan was in accord- 
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ance with the custom of the Kolhapur 
State and should bə recoguized as legal, 
and the litigation ended with a decree 
that the adoption was valid and that the 
adoptedson Babalal, now defendant No. 1, 
was entitled to succeed to Bibisha’s estate 
in the Kolhapur State. Bibdish. then died 
and the question of succession to her 
estate in British India is for decision 
in the present case. The trial Court 
his decided that the adoption was 
valid and thatthe adopted son Babalal is 
entitled to succeed to the estate in suit. 
Against this decision there has been an 
appeal, 

The learned trial Judge has decided in 
favour of Babalal on the ground that it 
had been proved conclusively by the pro 
duction of the judgment of the Kolhapur 
State that adoptions by Muhammadans are 
recognized in the Kolhapur State, and has 
rejected the argument put forward on 
behalf of the plaintiff that a status recog- 
nized in Kolhapur is not available to. 
Babalal as regards the lands in British. 
India. The reasoning of the learned Judge 
has been developed by Mr. Murdeshwar 
in this Court and is in effect that the ques- 
tion whether Babalal is a validly adopted’ 
son has to be decided by the personal law 
of the parties, and for the personal law of 
the parties, we must look to the country’ 
of their domicile, i. e. Kolhapur. If the 
learned Advocate is correct, then bis client 
was bound to succeed, for, the status of the 
defendant Babalal in Kolhapur has been 
conclusively determined by the suit bet- 
ween him and the present plaintiff in the 
Kolhapur Court. But it appears to us that 
the learned Judge was wrong and that 
Mr. Maurdeshwar's argument is incorrect. 
The rule of private international law 
adopted in lWnglish Courts as stated by 
Dicey and Westlake, is that the succession 
toland in England is governed by the law 
of England; and the English Oourts have 
gone so far asto say that they will only 
recognize as an heir to land in England a 
man who is legitimate by the law of 
England and will not recognize a man 
who is illegitimate in the eye of that law 
even though he belegitimate according to 
his personal law. This rule of adopting 
the lex loci for the discovery of the right 
heir to land is not confined to England. 
see Dicey. It appears to be the lawof 
India also or rather of the Bombay Presi- 
dency with which we are concerned, for it 
enacted in Bombay Regulation IV of 1827 
that the law to be observed in the irial of 
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suits shall be Acts of Parliament, etc., and 
in the absence of such Acts and Regulations, 
the usage of the country in which the suit 
has arisen. It follows that the personal 
law of the defendant can only be taken 
into consideration in the absence of an 
usage of the country in which this suit has 
arisen, i. e. of British India. 

We have to decide this matter then by 
the law of British India and the Jaw of 
British India, for the succession to 
Muhammedans is the Muhammedan Law 
as varied by custom. But it is the Muham- 
medan Law, pure and simple, unless 
a Variation has been introduced by custom. 
Therefore the main question in this appeal 
is whether the defendant had succeeded in 
proving that adoptions by Muhammedans 
in the Ohikodi Taluka of the Belgaum 
District are customary, and if so, whether 
the custom satisfies the legal requirements 
ofa valid custom. This, in our opinion, 
he has failed todo. Itis proved that the 
custom exists in the Kolhapur State 
near the border and the evidence of the 
custom proved in the Kolhapur State 
would be of very great use to him if he 
had been able to produce similar evidence 
inthe Belgaum District. But he has not 
produced any evidence of thatscrt. He 
has given a list of adoptions of Muhamme- 
dans at p. 25 ofthe paper book and two 
of the persons named were persons living 
in the Chikodi Taluka. But he has not 
made it clear whether those took sons in 
adoption or gave sons in adoption to 
Kolhapur Muhammedans and that is the 
defect intheir evidence which renders 
it ueeless. We notice that he promised 
to call witnesses to prove these adoptions 
but eventually he called none. We are 
` left, therefore, with the evidence that there 
is a custom of adoption amongst the 
Muhamwmedans of the Kolhapur State, 
but no evidence that there is any such 
custcm in the Belgaum District and 
thougn thé former evidence may be sug- 
gestive, 1tis not sufficient to prove the 
. defendant's case; particularly as with the 
exception of brief pericd at the begin- 
ning of the 19th century the Belgaum 
District and the Kolhapur State have been 
under diferent jurisdiction for centuries, 
It is quite possible that under the 
Maharajats of Kolhapur a custom has 
arisen which did not arise under the 
Peshwas who were the sovereigns of 
what is now the Belgaum District up to 
1618. 

We, therefore, must disagree with the 
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decision of the learned Judge and the 
result of our finding is that the case must 
be remanded to the lower Court. The 
land in dispute was mortgaged to defen- 
dant No.4 and was redeemed by defend- 
ant No.1. He is entitled tostand in the 
shoes of the mortgagee and must be 
redeemed by the plaintiff befcre he can 
be required to give it up, and therefore, 
tte lower Court must frame a preliminary 
mortgage decree. Tle plaintiff has an 
interest which entitles him to. redeem. 
Ourorder is that the decree of the lower 
Court is set aside and the suit be remanded 
under O. XLI; r. 23 for disposal according 


to law. The appellant must get his costa 
up to date including the costs of this 
Oourt, 

D. Case remanded. 


RANGOON HIGH COURT 
First Civil Appeal No. 28 of 1937 
May 31, 1937 
Roseats, C. J. AND Leaou, J. a 
SOONIRAM RAMNIRANJAN DAS—- 
APPELLANT 
versus 

N. V. GOPALA KRISHNAN— 
RESPONDENT 

Tort—Contributory negligence—Collision — Motor 
cycle being driven on right side colliding with car 
being driven on urong side — Rider of motor cycle 
havingthree seconds to decide what to do—Principle 
of contributory negligence held did not apply—Driver 
of car held was guilty of negligence. 

Though the rule of the road is not to be adhered 
to, if, by departing from it, an injury can be avoid- 
ed, yet in cases where parties meet on the sudden, 
and an injury results, the party on the wrong side 
should be held answerable, unless it appears clearly 
thatthe paity on the right had ample means and 
opportunity to prevent it. 

it is not reasonable to expect a person who sees a 
vehicle approaching him on the wrong side of the 
road toabandon his own proper side and stray off 
to hiswrongside of the road. Moreover, it is un- 
reasonable to suppose that because a caris approach- 
ing one on the wrong side of the road one should drive 
one’s own vehicle into & ditch. 

A motor cycle was being driven onthe right side 
of the road with a morderate speed, A motor car 
coming from the opposite side on the wrong side of 
the road collided with the motcr cycle. There was a 
curve on the road inthe direction from which the car 
came and tuking into account the distance of the 
motor cycle from which the car could have been seen, 
the rider had about three seconds in which to decide 
what to do when he saw the carapproaching him on 
its wrong side of the road : 

Held, thatthe principle of contributory negligence 
could not be applied asthe rider of the motor cycle 
naturally assumed, that the car driver would do what 
was right and proper and regain his correct side before 
there was any imminence of a collision, Thecar 
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driver was, therefore, guilty of negligencs 
v. Hawes (1), relied on. po 


F.C. A. from a decree of the Hi ur 
dated February 3, 1937. ER 

Mr. Rafi, for the Appellant. 

Mr. Chari, for the Respoadent. 

Roberts, C. J.—This is an appaal from 
a judgment and decree of Dunkley, J. In 
favour of the Plaintiff-respondent for a 
sum of Rs 4,500 and costs, being damages 
awarded to him arising out ofthe negli- 
gence of the appellant firm by one of 
its servants or agents in and about the 
driving ofa motor car along Park Road, 
< Royal Lakes, Rangoon, on December 21, 
1935. The evidence shows that tbe plaint- 
iff in his motor cycle was riding from 
west to east and the defendant's servant 
or agent was driving a car from east to 
‘west along Park Road and round a point 
near the residence of Dr, Ba Maw where 
there is a distinct curve in the road. 
There wasa conflict of testimony between 
the witnesses called on behalf of the 
plaintiff and defendant respectively as to 
which of these vehicles was on the wrong 
side of the road so as to cause the collision 
referred to. It was agreed that the 
plaintif was riding on his motor cycle 
at a reasonable speed, namely about 10 
miles an hour, and it transpired in the 
evidence that his pillio rider was able 
to dismount from the motor cycle im- 
mediately before the accident without 
receiving any injury. The defendant's 
car is alleged to have been driven at a 
speed of about 25 miles an hour, and 
there is no serious dispute in connection 
with its pace: but a conflict in evidence 
arose as to the side of the road upon which 
the accident occurred. 

The witnesses called on behalf of the 
plaintiff, Lakshmi Pathi, the pillion driver, 
and Muhammad Ismail, who was a per- 
fectly independent witness driving another 
car in the same direction as the motor 
cycle was being driven, say that after 
the accident, the plaintiff who was severely 
injured and broke his collar bne, was 
lying on the north side of the road and 
the cycle was also lying at or near a ditch 
on the left side of the road. In addition 
to this evidence, one of the defence 
witnesses, Ganesh Narayan bears out the 
statement that the motor cycle was lying 
on the north side of the road: And the 
plaintiff's evidence is to the effect that 
he did not see the car except just before 
the accident and had no means of avoid- 
ing it. It has been suggested that if 
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the evidence that the plaintiff was on the 
north side of this road can be relied upon, 
nevertheless, the bend isso gradual, and 
from the photographs the view from one 
part of the road to the other round the 
bend so clear, thai the plaintiff must have 
been able to see the defendant’s cai 
approaching him for a distance of 124 feet. 
Upon the supposition that the speeds alleged 
by the witnesses are right, this would 
mean that the plaintif had about three 
seconds in which to decide what to do 
when he saw the defendants motor car 
approaching him on its wrong side of the 
road. He would naturally assume that the 
defendant’s driver would do what was 
right and proper, and regain his correct 
side before there was any imminence of 
a collision, and asthe time, short enough 
in all conscience, narrowed down, it would 
only beat a moment before the collision 
that he would in terror realize that this 
course was not being adopted and that 
he was being placed in a sudden quandry 
from which there could scarcely seem to 
be an escape, 

Mr. Rafi in his argument suggested 
that the plaintiff would have been guilty 
of contributory negligence for failing to 
avert the accident in these circumstances. 
We do not think that it is reasonable 
to expect a person who sees a vehicle 
approaching him on the wrong side of the 
road to abandon his own proper side and 
stray off to his wrong side of the road. 
Moreover, it is unreasonable to supposé 
that because a caris approaching one on 
the wrong side of the road, one should 
drive one’s own vehicle into a ditch. It 
may be that in some circumstances an 
accident should be averted by a person 
stopping, as for instance where the 
driver of a motor car which is being 
driven ata considerable speed sees a child 
on a bicycle approaching on the wrong 
side of the road. This is not one of those 
cases at all. The motor cycle was 
being driven quite slowly, and just as 
Mr, Rafi has explained to us that there 
was 121 feet when the drivers of each of 
the vehicles might see the other, so the 
defendant must realize that his driver 
had all this time to repair the wrong 
which he criginally did and did not go 
cver to his proper side of the road at 
all. If, therefore, the evidence of the 
witnesses that the azcident took place on 
the north side of the road be accepted, 
and we think it must, there can be no 
doubt that the defendant was guilty of 
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negligence, and in our opinion, the dcctrine 
of contributory negligence cannot apply. 
In this connection the case in Chaplin v. 
Hawes (1), is of assistance. It is an old 
case but its authority hus never been 
questioned. The head note runs as follows: 

“Though the rule of the road is not to be ad- 
hered to, if, by departing from it, an injury can be 
avoided, yet in cases where parties meet on the 
sudden, and an injury results, the party on the 
wrong side should be held answerable, , unless 
it appears clearly that the party on the right 
had ample means and opportunity to prevent it,” 

Applying that rule, we do not think 
that the plaintiff, who was on the right 
side of his road, thatis to say, the correct 
side, had means of avoiding the peril in 
which the defendant put him, and that 
the substantial cause of the accident 
which occurred was the negligent behaviour 
of the defendant. It is, however, neces- 
sary to pass from this aspect of the case 
for a moment to consider the other sug- 
gestion made by the defendant at the trial 
and, as I understand it, not abandoned 
here, that he was on the south side of 
the road. His own witness Beharilal in 
the course of his crcss-examination said 
that he did not see the motor cycle till 
immediately before the impact. It is quite 
clear that if the collision took place on 
the south side of the road, the distance 
over which the occupant of driver of one 
vehicle could see that of the other would be 
far more extensive on the south side of the 
road than on the north. It is, therefore, clear 
that Beharilal’s admission that he could 
not see the vehicle approaching till a 
moment before the impact is at variance 


with the suggestion that the collision 
A on the south side of the 
road. 


The only other piece of evidence which 
is relied upon in this connection is that 
after the plaintiff had been taken to -hos- 
pital, the driver cf the defendant's car 
together with one or two Police Officers 
visited the scene of the accident and there, 
it is alleged, they found upon the south 
side of the road a number of small pieces 
of glass and wood: and we are asked to 
infer from that that the accident took place 
on the south side of the road and that 
the pieces of broken glassand wood were 
found either immediately at the scene of 
impact or so close to it to indicate that it 
is safe to act upon the assumption that 
the impact did not take place on the 
north side of the road at all. It transpires 
that sume five or six hours had passed 


(1) (1828) 3 Car, & P 554; 172 E R 543. : 
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between the accident and the time when 
the pieces of glass and wood were found. 
They were all small pieces which might 
have been disturbed and whirled about 
by passing gusts of wind and air due 
to traffic. ‘here is indeed no suggestion 
that .hey were put there by any-one with 
the object of manufacturing a case, but 
it would oe extremely unsafe after the lapse 
of this period of time to assume even that 
tLe pieces of glass and wood came from 
either of the damaged vehiclés unless 
there is express evidence that this is 60. 
The only piece of express evidence in 
this connection is that it is said that one 
of the Police Officers found some glass 
which, later he was satisfied himself, 
came from the broken lamp of the motor 
cycle. There is no evidence as to when 
the motor cycle was moved away and by 
whom andin what direction. It may have 
been wheeled across the road diagonally 
or straight across the road at any time, 
and while it was being wheeled, some 
pieces of glass from ihe lamp which had 
remained in position before the motor 
cycle was broken may have gotoff. The 
inference which we are asked to draw 
from the .existence of the pieces of glass 
is one which is totally at variance with 
the rest ofthe evidence, and we are not 
surprised that the learned trial Judge 
refused to draw it. In the result we are 
clear that the learned Judge most carefully 
applied the rules relating to contributory 
negligence so far as they are applicable 
to this case, and in no way misdirected 
himself. :We think that he came to the 
right conclusion, and, therefore, this appeal 
ought to be dismissed with costs. 
Leach, J.—I agree, 


8» Appeal dismissed. 


BOMBAY HIGH COURT 
Civil Revision Application No. 1165 of 1936 
i March 23, 1937 

Beaumont, O.-J. AND BLACKWELL, J. 

Sir CHINUBHAI MADHAVLAL, BART. — 
APPLICANT 
versus 
COMMISSIONER or INCOME-TAX, 
BOMBA Y—OpponentT. 

Income Tax Act. (XI of 1922), s. 66 (6)—Costs— 
Costs of Commissioner of getting reference settled by 
Government Solicitor and Advocate. 

It is the application of the assessee to the Com- 
missioner to state a case and make a reference to the 
High Court which starts the proceedings, which 
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ultimately result in the reference, and the Court can 
deal with all costs of and subsequent to the applica- 
tion. In a proper case, the Taxing Master isentitled 
to allow to the assessee, if he has been givenhis 
costs, the costs of obtaining proper advice in settling 
the application ; and wheré the costs are given to the 
Commissioner, the Taxing Master is entitled to allow 
the Commissioner the costs of getting the reference 
settled by the Govenment Solicitor and the Advocate- 
General. It is entirely inthe discretion of the Taxing 
Master to decide whether thecase is of sufficient 
difficulty to justify the Commissioner in adopting 
that course. Ifthe Taxing Master thinks that it is 
& simple case, he probably will not allow the fees for 
settling it. But most of these cases are not very 
simple,and it is of importance that they should be 
settled with accuracy by somebody acquainted with 
the art of draftsmanship. 


C. R. App. made 
No. 11 of 1935. 

Mr. K.S. Shavaksha, for the Applicant. 

Mr. K. Mel, Kemp, Advocate-General, 
for the Opponent. 

Beaumont, C. J.—This is an application 
to review the Assistant Taxing Master's 
order in relation to the costs of Civil Re- 
ference No. 11 of 1935 Chinnubhai 
Madhavlal v. Commissioner of Income-tazx, 
Bombay (1), which was a reference to this 
Oourt made by the Commissioner of Income- 
tax under s. 66 (2), Income Tax Act. The 
order made cn the reference was that the 
assessee should pay the costs of the Oom- 
missioner on the Original Side scale. In 
taxing the cnsts, the Assistant Taxing 
Master has allowed a fee for getting the 
reference settled by the Government Soh- 
citor and the Advocate-General : and the 
question is whether he had any power to 
make such an allowance. The argument 
of Mr. Shavaksha for the applicant (asses- 
see) is that under s. 66 (2) the assessee 
is entitled on payment of Rs. 100, re- 
ferred to in that section to require the 
Commissioner to refer a point of lawto the 
High Court, and that no doubt is so. Mr. 
Shavaksha contends from that, that the 
fee of Rs. 100 is intended to cover the 
costs of the Commissicner in relation fo 
the preparation of the reference. The juris- 
diction of the Court, however, to deal with 
costs is conferred by sub-s. (6) ofs. 66, 
which is in these terms: 

“Where a Reference is made to the High Court 
on the application of an assessee, the costs shall 
be in the discretion of the Court.” 

That sub-section, therefore, merely deals 
with the costsofa reference made on the 
applicatinn of an assessee, and not with 
the costs of a reference made by the Com- 
missioner on his own motion under sub- 
s, (1) of s 66. The question is, what costs 
has the Court discretion’ to deal with under 

(q) (1938) 51. T. R, 210;9 I. T. 0. 345.. 


in Civil Reference 


O8INUBHAI MADHAVLAL V. COMR., INCOME-Tax (BOM.) 


805 


sub-s, (6) of s. 66. It seems to me that it ie 
the application cf the asseasee to the Com- 
missioner to stat: a case and make a refer- 
ence to the High Court which starts the pro- 
ceedings, which ultimately result in the re- 
ference, and in my opinion, the Court can 


-deal with all cosis of and subsequent to 


the application. In a proper case, the 
Taxing Master is entitled to allow to the 
assessee. if he has been given his costs, 
the costs of obtaining proper advice in 
settling the application; and where the 
costs are given, as in this case, to the 
Oommissioner, in my opinion, the Taxing 
Master is entitled to allow the Commis- 
sioner the costs of getting the reference 
settled by the Government Solicitor and 
the Advocate-General. It is entirely in the 
discretion of the Taxing Master to decide 
whether the case is of sufficient difficulty 
to justify the Commissioner in adopting that 
course. Ifthe Taxing Master thinks that 
it is a simple case, he probably will not 
allow the fees for settling it. But most of 
these cases are not very simple, and it is 
of importance that they should be settled 
with accuracy by somebody acquainted with 
the art of draftsmanship. 

It is said that in effect the assessee is 
really paying more than 100 rupees, which 
he is required to pay by the section for 
getting a reference to the High Court if 
he has also to pay the costs for getting 
the reference settled. But that isa matter 
in the discretion of the Court. In many 
cases where this Court gives costs to the 
Commissioner, we direct that the costs 
should be ‘less, Rs, 100, if we think that 
in the particular case the 100 rupees depo- 
sit ought to be taken into account. In the 
present case, I rather gather from the 
judgment that we thought that the refer- 
ence never had any chance of success, and, 
therefore, we did not make any allo vance 
for the 100 rupees. But whether the 
assessee ought to pay the costs, plus the 
100 rupees, is a matter which can always 
be adjusted by the ‘‘ourt wien it is dealing 
with costs. I think that the decision of 
the Assistant Taxing Master was right, 
and the application must be dismissed with 
costs, which should be taxed on the Origi- 
nal Side scale. 

Blackwell, J.—I agree, and have nothing 
to add. 

D. Application dismissed. 
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BOMBAY HIGH COURT 
First Civil Appeal No, 152 of 1934 
July 29, 1937 ` 
; Braumont, C. J. AND SEN, J. 
DULLABHBHAI HANSJI AND ANOTHER 
—Dzrenpants— APPELLANTS 


Versus 
GULABBHAI MORARJI DESAI 
— PLAINTIEF— RESPONDENT 

Limitation Act (IX of 1909), Sch. I, Art. 109— 
Sale by insolvent set aside—Suit by Receiver to re- 

cover mesne profits— Limitation, when startis. 
Article 109, LimitationAct, does not provide that 
the starting point of time for the recovery of 
mesne profits wrongfully received shall be the date 
when the cause of action to recover those profits 
arose; the starting point is the date when the 
profits were received. The effect of the order 
setting aside the sale of the insolvent is to render 
the sale null and void from its inception. The 
receipt of the profits from the property sold is 
always wrongful, and the limitation for the suit 
by Receiver for recovery of mesne profits, runs 
from the date of the receipt of profits and not 
from the date on which the sale was set aside. Peary 
Mohan Roy v. Khelaram Sarkar (1) and Kishnanand 

v. Kunwar Partab Narain Singh (°), relied on. 


ER, O.A. from the decision of the First 
Olass Sub-Judge, Surat, in R. O. 8. No. 136 
of 1931. 

Mr. H. M: Choksi for the Appellants. 

Messrs. N. K. Desai and S. G. Chitale, for 
the Respondent. 

Beaumont, C. J.—This is an appeal 
from a decision of the First Class Subordi- 
nate Judge of Surat. The suit is a suit for 
mesne profits of certain immovable pro. 
perty which accrued during the years 1925 
‘to 1928 more than three years before the 
-institution of the suit. 

The material facts are that in 1925 one 
Gulabchand was adjudicated insolvent and 
‘the plaintiff was appointed Receiver of his 
estate under the Provincial Insolvency 
Act. The insolvent had, within two years 
-prior to his insolvency, sold the property 
from which the mesne profitsin suit are 
derived to the defendants, and on an appli- 
cation made by the plaintiff as Receiver in 
the insolvency under s. 53, Provincial 
Tosolvency Act, the sale was set aside. 
That was in March, 1929. This suit was 
iustitued in March 1931, and the question 

is whether the claim for mesne profits for 
the years 1925 to 1928 is barred by limi- 
tation. 

The learned Judge dealt with that point 
as apreliminary issue and held that the 
claim was not barred. His view was that 
the cause of action to recover these mesne 
profits only arose when the sale to the 
defendants was set aside, and that date 
being within two years before the institu- 
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tion of the suit, he held that the suit was 
in time. I am not able to agree with that 
view. Article 109, Limitation Act, provides 
that where the suit is for the profits of 
immovable property belonging to the plain- 
tiff which have been wrongfully received 
by the defendants, the suit must be brought 
within three years from the date when the 
profits were received. We are told “that 
part of the profits for the year 1928 was 
received within three years frcm {be insti- 
tulion of the suit, and if so, the suit is in 
time as to that part, our judgment only 
applies to profits received m^re than three 
years Fefore suit. The plaintiff cannot 
say that the profits were not wrongfully 
received, because if the profits were right- 
fully received by the defendants the 
plaintiff has no right to recover them. 
The effect of the order of the Insolvency 
Court setting aside the sale to the defen- 
dants is to render the sale null and void 
from its inception. It is no doubt per- 
fectly true that the plaintiff could not 
have sued to recover these mesne profits 
until he had got the sale set aside. But 
Art. 109 does not proviie that the starting 
point of time for the recovery of mesne 
profits wrongfully received shall be the 
date when the cause of action to recover 
those proits arose; the starting point is 
the date when the profits were received. 
It cannot, in my opinion, be said that the 
profits were received in the first instance 
rightfully, and that the receipt afterwards 
became wrongful In the event which 
happened of the sale being set aside, the 
receipt of the profits was always wrong- 
ful, and the terms of Art. 109 are, in my 
opinion, perfectly plain and require the 
suil to be brought within three years from 
the date when the profits were received. | 

This view of the Act was taken in 
Peary Mohan Roy v, Khelaram Sarkar (1), 
and I think also by the Privy Council in 
Kishnanand v. Kunwar Partab Narain 
Singh (2), though there are earlier decisions 
in an opposite sense. We have been re- 
ferred to a recent decision of the Full 
Bench of the Madras High Court: Muthu- 
swami v. Official Assignee, Madras (3). 
In that case a mortgage deed was set 
aside in insolvency and the Official As- 
signee called upon the mortgagee to ac- 
cunt for the rents and profits which he 

(1) 35 O 996; LInd. Cas. 157;8 OLJ 181; 130 WwW 
Nilo 


(2) 10 0785; 11 I A. 88; 4 Sar. 551 (P 0) 

(3) 59 M 1020; 16t, Ind. Oas. 660; AIR 1936 Mad. 
778; TLM L J 289; (1936) M W N 609; 44 L w 
280; 9 R M 160. E 
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had received from the mortgaged property. 
The Court there held that the Limitation 
Act applied to such an application and 
that the mortgagee was liable for mesre 
profits for the period of three years im- 
mediately preceding the Official Assignee's 
application. So far as I can see, however, 
the question of the starting point of limi- 
tation uuder Art. 109 was not considered 
by the Court. The Court considered only 
the quegtion whether the Limitation Act 
applied to the proceedings in insolvency. 

In my opinion we are bound to give 
effect to the words of Art. 109 which in 
my View covers this suit, and we must 
hold that the suit is barred as to profits 
received more than three vears before the 
institution of the suit, The appeal must 
be allowed with costs and tke suit dis- 
missed in respect of mesne profits received 
before March 6, 1928. 

The case to go back to the lower Court 
for the plaintiff to prove if he can that any 
part of the profits was received within 
three years before suit. The defendants 
will be allowed costs in the trial Court so 
far as relates to mesne profits received 
‘more than three years before the date of 
the suit; and the plaintiff will be allowed 
costs in the trial Court so far as relates 
to mesne profits received within three years 
of the date of the suit. Coststo be appor- 
tioned, if necessary. 

Sen, J.—I agree, 


D. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1757 of 1935 
November 3, 1936 

Jat Lau, J. 

GHULAM MOHAMMAD SHAH AND OTHERS 

— PLAINTIFFS — APPELLANTS 
versus 
SADHU RAM AND orazres—Derenpants— 

RESPONDENTS 

Custom (Punjab)—Shamilat—Adna malik and ala 
malik—Panj Girain, Tahsil Bhakkar, District 
Mianwali—Right of adna malik to cultivate shamilat 
without permission of ala malik. 

An Adna malik in the village Panj Girain in the 
Tahsil of Bhakkar in the Mianwali District isen- 
titled to cultivate shamilat land without the permis- 
sion of the ala malik, the only right of the ala 
malik being priority to cultivate the land before it is 
actually cultivated by an adna malik 

S. C. A. fron the decree of the Dise 

„trict Judge, Mianwali, dated May 27, 
1935. 
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Mr. Moiammad Monir, for the Applicants. 

Messrs. Achhru Ram, Shambu Lal Puri 
and Indar Dev, for Respondent No. 1. 

Judgment —The only question in this 
second appeal is whether an a ina malik 
in the village Panj Girain in the Tahsil of 
Bhakkar in the Mianwali District is en- 
titled to cultivate shamilat land without 
the permission of the ala malik. The 
learned District Judge has held that on a 
proper interpretation of the two clauses 
of the wajib-ul-arz, i. e., els. 11 and 12, it 
is clear that no permission of the ala 
malik is necessary to enable the adna 
malik to cultivate shamilat land and that 
the only right of the ala malik is priority 
to cultivate the land before it is actually 
cultivated by an adnamalik. That this 
interpretation is correct is clear from the 
phraseology of the two clauses of the 
wajib-ul-arz already referred to. Clause 11 
is that: 

“The ala maliks have the first right to culti- 
vate the shamilat and after them that right 
devolves upon the adna maliks, Ifthe latter have 
no intention or means to occupy the shamilat land, 
the ala maliks can give the land to other people, 
whether they be residents or non-residents and on 
such terms as they like.” 

It will be observed that no mention is 
made of any permission by the ala maliks 


to be obtained by the adna maliks before 


they can cultivate the shamilat land. 
Clause 12 deals with juhri and it is provided 
that it is open tothe ala malik to refuse to 
accept jhuri from the adna malik in which 
case the latter becomes an occupancy 
tenant. This clearly establishes the right 
of the adna maliks to cultivate the 
shamilat land without reference or without 
the permission of the ala maliks. The 
matter is so clear thatitis not necessary 
for me to discuss it in detail, In my 
opinion the learned District Judge has 
come to a correct conclusion as to the 
interpretation to be placed on these two 
clauses of the wajib-ul-arz. It is next 
contended on behalf of the appellants 
that the learned District Judge has found 
that Ganhwara a tenant of ti.e appallants, 
ala maliks, had actually cultivated about 
40 kanals of land and the prayer for 
injunction which has been refused also 
related to the land so cultivated by Ganh- 
wara. On the other hand it is urged on 
hehalf of the respondents that they never 
claimed any right to cultivate the land 
which had already heen cultivated by 
Ganuhwara or lo prevent the ala maliks or 
Ganbwara from cultivating this land and 
that there was no dispute in this litiga- 
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tion about that land. It is, therefore, 
conceded that any decision given by the 
District Judge in this case doss not affect 
the land which it had been found has been 
cultivated by Ganhwara. This admission 
by the respondents ought to remove any 
apprehension that the appellant may have 
with regard to the land cultivated by Ganh- 
wara. [b is not necessary to modify the 
decree of the learned District Judge be- 
cause it is admitted that it does not affect 
such land specially as there can be no 
possible objection to the ala maliks cultivat- 
ing land which is not already cultivated 
by the adna maliks or by cccupancy 
tenants. I therefore dismiss this appeal. 
The appellants shall pay the costs of the 
respondents in this appeal. 
N. Appeal dismissed. 





, BOMBAY HIGH COURT 
Civil Revision Application No. 294 of 
1936 
| July 30, 1937 
Beaumont, O. J, 
BABAJI KONDAJI MALI AND OTHERS — 
PLAINTIFFS — Å PPLIOANTS 
versus 
BALA FAKIRA MAHAR AND OTIERS — 
DEFENDANTS——OPPONENTS 


. Bombay Mamlatdar's Courts Act (II of 1906), 


s. 23—Collector exercising powers of revision under 
s. 23, setting aside order of mamlatdar on ground 
of disagreement on findings of fact—Interference 
by High Court unders, 115, Civil Procedure Code 
(Act Vof 1908). ` 

Where a Collector while exercising powers of 
revision under s. 23, Bombay Mamlatdar's Courts 
Act, exercises powers of an Appellate Court, 
by setting aside the order of mamlatdar on the 
ground of disagreement on the findings of fact, 
the Hight Court would interfere with his order 
under its powers under s. 115, Civil Procedure 
Code, as by such assumption the Collector assumes 
a a which he does not possess under the 

ct. 
- [Case-law referred to.) 


O. R. App. from an order of the Collector’ 
a ener: in Possessory Suit No. 30 of 

Mr. B. G. Rao, for the Applicants. 

Mr. J. G. Rele, for the Gppouente. 

Order.—This is an applicaticn in revision 
under s 115, Civil Procedure Code. The 
applicant made an application tothe 
mamlatdar under the Mamlatdars’ Courts 
Act asking.for an injunction to restrain 
the oppenents from obstructing him in 
the possession of certain immovable pro- 
perty. The mamlatdar held that the ap- 
plicant was in possession of the property 
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and that the opponent had obstructed 
him. and granted an injunction. Ou an 


application tothe Collector under 8. 23, 
Mamlatdars Courts Act, the Oollector set 
aside the order of themamlatdar disagree- 
ing with the mamlatdar's findings of 
fact. Nowit waslaid down by a Division 
Bench of this Court consisting of Sir 
Basil Se tt and Rao, J. in Kashiram v. 
Rajaram (1) that the Collector exercising 
powers of revision under s. 23 of the Act 
is not entitled to exercise the powers of a 
Court of Appeal and seeing that under 
s, 23(1) there is no right of appeal, 
the Court held that the Collector was not 
entitled to set aside the mamlatdar's 
order merely because he disagreed with the 
findings of the mamlatdar who was com- 
arrive at those findings. A 
similar decision was given by another 
Division Bench of this Court in Hasan 
Malik v. Rasul Malik (2), But in Irbasappa 
v. Basanyowda (3: a Division Bench 
consisting of Sir Norman Maclecd and 
Heaton, J., laid it down that the Court 
weuld not interfere in revision under 
s. 115, Civil Procedure Code usless the 
party applying to tke Court has no other 
remedy, and that in a case under the 
Mamlatdars’ Gourts Act, the aggrieved 
party is entitled to filea suit. Accordingly 
the Court in that case refused to in- 
terfere, No doubt the facis in that case 
are very similar to the facts in the 
present case. Inalater case Jagannath 
v. Dhondu (4) a Division Bench consisting 
of Sir Norman Macleod and Crump, J. 
did interfere with an order of the Col- 
lector made under s 23 (2), Mamlatdars’ 
Oourts Act on the ground thatthe Collector 
could only interfere with such an order 
ifhe was satisfied that it was illegal 
or improper, that is to say, the Oourt in 
that case followed the decisions of this 
Courtin Kashiram v. Rajaram (1) and 
Hasan Malik v. Rasul Malik (2) and did 
not follow the decision in Irbasappa 
v. Basangowda (3). Inthe year 1932 the 
question came before Broomfield, J. 
in an unreported case, andhe considered 
thaton the balance of ‘authority the 
Court would interfere in cases of this 
nature, and he pointed out that Sir Nor- 
man, Macleod who presided over the Court 


(1) 13 Bom. LR 879; 12 Ind. Cas. 356; 35 B 487. 
(2) 15 Bom. L R 60; 20 Ind. Cas. 585; 37 B 


595. 
- (3) 44 B 595; 57 Ind. Cas, 432; AIR 1920 Bom. 
67; 22 Bom. L R 746. 

(4) 26 Bom. LR 265; 80 Ind. Cas. £66 AIR 
1924 Bom. 352; 48 B 384. 
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in Irbasappa v. Basanguwda (3) had also 
oresided over the Court in the later case 
in Jagannath v, Dhondu (4). In Maruti 
v. Bankatlal (5) I distinguished Irbasappa 
v. Basangowda (3) but in so doing, 
I expressed approval of the principle 
there enunciated. Hswever, the cases in 
the opposite sense were not cited to me. 
Itis very undesirable that the practice 
of the Court in these cases should remain 
indoupt. It isa hardship on litigants 
if they donot know whether an applica- 
tion in revision against the order of the 
Collector under g 23 (2); Mamlatdars’ 
Courts Act, will be entertained or not. 
In my opinicn, onthe balance of authority, 
it must be taken as setiled that the 
Court will interfere in these cases. It 
is clear that such a case falls within terms 
ofs 115, Civil Procedure Code because 
the basis of the decisions of tbis 
Court has been that the Collector has 
assumed jurisdiction in appeal, which he 
does not possess underthe Act and has 
therefore, exercised a jurisdiction not 
vested in him. The question is one as to 
the practice of the Court and in my 
judgment the practice must now be taken 
as settled in favour of interference in a 
proper case. 

Tn the present case, the Collector's order 
was an order made in appeal and not 
properly in revision. He set aside the 
mamlatdar's order because he did not 
agree with the mamiatdar’s findings of 
fact. That, in my opinion, he had no power 
todo. I must, therefore, set aside the order 
of the Collector and restore the order of 
the mamlatdar. Rule made absolute with 
costs throughout. 

D. Rule made absolute. 


(5) 35 Bom. LR 576; 145 Ind. Cas, 405; A IR 
1933 Bom. 313; 6 R B 79. 


CALCUTTA HIGH COURT 
Appl'cation in Suit No. 1618 of 1919 
February 2, 1937 
MoNair, J. 
Maharajadhiraj KAMESWAR SINGH 
BAHADUR—A ppticant 
versus 
ANATH NATH BOSE—RugsponpDsnt 

Civil Procedure Code (Act Vof 1408), O. XXII, 
r. 10, 0. XXI, r. 16—Mortgage suit—Assignment 
after final decree—Substitution cannot be made— 
Assignee to apply under O. XXI, r. 16. 

Where in a suit on mortgage an assignment 


is made after the final decrees substitution of the e 


assignee cannot be made under O. XXII, r. 10, 
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Qivil Procedure Code. The assignee can apply for 
the execution of the decree as a transferee under 
O. XXI,r, lü. 

Order.—This is an application by the 
transferee from the plaintilf under O. XXII, 
r. 10, Civil Procədure Code, to be sub- 
stituted in the suit as plaintiff. The suit 
was a suit on a mortgaze in which the 
plaintif obtained a preliminary decree on 
July 3, 1923, and a final decree on June 
12, 1935. The assignment under which 
the present applicant claims title was dated 
September 17, 1936. Order XXII, r. 10, 
is as follows: 

“In other cases of an assignment [which means 
cases other than those dealt with in the preceding 
rules] creation or devolution of any interest dur- 
ing the pendency of a suit, the suit may, by leave 
of the Court, be continued by or against the 
person to or upon whom such interest has come 
or devolved.” 

The only question which is argued before 
me is whether the applicant has the right 
to obtain the relief which he seeks under 
O. XXII, r. 10, in face of the contention by 
the opposite party that the suit is no longer 
pending. Mr. Das for the applicant relies 
more particularly on the case reported in 
Bhugwan Das v. Nilkanta Ganguli (1) 
where the facts appear to have been very 
similar to those now before this Oourt. 
Woodroffe, J. in his judgment says: 

“It ig next said that there has been no devolu- 
tion of interest “pending the suit,” but that such 
devolution occurred after the suit had come to an 
end, namely after the passing of the order abso- 
lute for sale. I cannot accept the contention that 
absolutely and in every case after decree no suit, is 
pending. It is urged in the present case that 
there was final decree when the order absolute 
was made. In my opinion, however, the suit can- 
not be said to have come to an end until’ the 
actual sale under that order takes place, up to 
which time, as has been recently held by this 
Court, a mortgagor has the right to pay and 
redeem.” : 

That reasoning does not appear to have 
been followed in other cases that have 
come before this Oourt and before the 
Court in other provinces. In the cage 
reported in Hemendra Lal Singh Deo v. 
Fakir Chandra Dutta (2) a mortgage guit 
was decreed in the Ocurt at Bankura and 
the defendant was allowed six months 
for payment of the decretal amount. There 
was an appeal and the suit was eventuaily 
compromised on certain terms. The com- 
promise provided that in default of pay- 
ment within two years the amount due 
is to be realized by sale of the mortgage 
properties and a decree was passed in 
terms of the compromise. More than three 


(1)9 OWN 171. 
(2)50 Cal. 650; 74 Ind, Cas. 929; A IR 1923 Cal, 


626; 27 OW N 621. : 
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years later, the plaintiff applied for sub- 
stitution and that application was opposed 
on the ground of limitation. The Sub- 
ordinate Judge held that the suit was no 
longer pending but made an order that the 
Plaintiffs were at liberty to execute the 
decree by making a proper substitution in 
the application for execution. The matter 
came before the High Court when C. O. 
Ghose and Panton, JJ. upheld the decision 
of the lower Court. In giving judgment, 
the learned Judges said the qnestion really 
depends upon the view which may te 
taken of the nature of the compromise 
decree. If it was merely a preliminary 
‘decree in a mortgage suit, then obviously 
it follows that before . execution can be 
levied, an order under O. XXXIV, r. 5, mak- 
ing the preliminary decree final had to be 
obtained. If, however, the ingredients of 
‘a preliminary decree are absent, then it 
does not lie in the mouth of the appellant 
to argue that, without more, a compromise 
decree is incapable of execution. They 
held that the intention of the compromise 
decree was to entitle the plaintiff to realize 
their money forthwith by sale and that 
therefore it was unnecessary to apply for 
substitution of the heirs of the plaintiff 
since the suit had come to an end. In 
Cunningham Sircar v. Fred Stephens (3) 
there was similarly a consent decree which 
the plaintiff applied to amend and sub- 
stitute a now trustee in place of the trustees 
‘who ‘had resigned during the pendency of 
the suit. Lort-Williams, J. in delivering the 
-judgment said: EAA 
“Iam not satisfied that substitution after final 
decree in a suit can be made under O. XXII, r. 10, 
ven in execution proceedings, but Iam quite sure 
that there -is no such power to make substitution 
- under that Rule at a time after a final decree had 
been made and before any question of execution 
„proceeding has arisen.” , 
.. Again, in the case reported in Perumal 
Pillai v. Perumal Chetty (4) there was a 
preliminary decree in a mortgage suit and 
‘thereafter the plaintiff died and an applica- 
tion was made praying that the abatement 
‘might be set aside. It was held that the 
‘suit was still pending and that the applica- 
tion was in order and not barred by limita- 
tion. In the order of reference it was 
pointed out that on the making of a decree, 
the parties have acquired rights or incurred 
liabilities which are fixed, unless or until 
the decree is really set aside, and the 
(3) 57 Oal, 1143; 130 Ind.Cas 907;A IR 1931 
Oal. 51; Ind; Rul. (1931, Oal, 427. 
(4)51 Mad. 701; 112 Ind. Oas. 116; AT R 1928 
Madi 914, 55M L J. 253; (1928) M W N 434; 28 L, 
164 (F B.) A 
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sama principle was formulated in the opinion 
of the Full Bench which was deliverel by 
Sir Murray Couts-Trotter, C. J. At pige 710* 
of the report, after referring to several cases, 
the learned Ohief Justice said tbat they seem 
to proceed on the basis that a preliminary 
decree determines the rights of the party 
and that the rest, whatever it be, assess- 
ment of damages, working out of accounts 
and so forth, is a mere subsequent defining 
of the effect tkat is to be given to the 
declaration of right which is conttained 
and finally determine? in the preliminary 
decree. Mr. Das seeks to distinguish these 
cases from the decision in Bhugwan Das 
v. Nilkanta Ganguli (1) on the ground that 
they refer to the procedure in mortgage 
stits in the Mofussil which differs from 
the procedure on the Original Side. The 
principle, however, is unaffected by the pro- 
cedure that is observed either on the 
Original Side or in the Mofussil, and it 
appears to me quite clear that on the 
final decree being passed, the suit cannot 
be said to he any longer pending. The 
applicant could apply for execution of the 
decres as a transferee under O. XXI, 


r. 16, and that is the order which it 
seems to me proper to make on this 
application. The opposite party does not 


object to this course. It is ordered accord- 


ingly. Each party will bear their own 
costs of this application. Certified for 
Counsel. 

8 


. Application dismissed. 
*Page of 51 M.— [Bd] 





RANGOON HIGH COURT 
Civil Revision Application No. 83 of 
1937 
May 20, 1937 


Sparao, J. 
ABDUL HUSSEIN ALIBHAI— 
APPLICANT 


versus 
MOHAMMAD IBRAHIM MAISTRY— 
OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 195 
(3), 476, 476-B—Appeal—Order of Small Causes 
Court under s. 476—Appeal, where lies—S, 476-B, 
proceedings under, are of criminal character— No 
preliminary enquiry by trial Court—Appellate 
Court, if cen make enquiry itself—If can remand 


case, 

Section 195 (3), Criminal Procedure Code, clear- 
ly indicates the District Court as the Oourt to 
exercise appellate powers in the case of orders made 
by Oourts of Small Causes under s. 476. 

The proceedings under s, 476-B are of a 
criminal character and not of a civil character 
irrespective of whether the order was passed by 
a civil, criminal,or Revenue Oourt. 
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The Criminal Procedure Code provides for no remand 
in appeal under s.476-B, Oriminal Procedure Code, 
and the Appellate Court cannot make a remand to the 
trial Court, but the Appellate Court may itself 
make an enquiry in a case where it comes to 
the conclusion either that the trial Court has made 
no preliminary enquiry at allor has made a de- 
Pe enquiry. Dhanpat Rai v. Balak Ram (3), 
ollowe 


C. R. App. against an order of the 
District Court, Bassein, dated January 7, 
1937. 

Mr. K. C. Sanyal, for the Applicant. 


Order.—This isan application for revi- 
sion against an order passed by the learned 
District Judge, Bassein, remanding a 
certain case to the Small Cause Court of 
Bassein West, to hold an enquiry under 
s. 476, Criminal Procedure Code. 

It was alleged that an offence had been 
committed in Small Cause Suit No. 14 of 
1933. It was said that the offence was 
committed by the plaintiff Abdul Hussein 
Alibhai. An application was made by 
Mohammad Ibrahim Maistry that a com- 
plaint be filed against Abdul Hussein 
Alibhai. The learned Judge to whom the 
application was made refused to make a 
complaint. An appeal was then filed before 
the District Judge of Bassein under 
s. 476-B, Oriminal Procedure Code. The 
learned District Judge held that the present 
Township Judge who rejected the applica- 
tion for making a complaint had not dealt 
adequately with the question whether an 
enquiry was necessary, and then con- 
sidered the question what steps he should 
take in view of the fact that the lower 
Oourt had not given Mohammad [brahim 
Maistry the opportunity of producing 
evidence. He conciuded that the safest 
course to pursue was to remand the case 
to the lower Court to hold an enquiry 
under s. 476, Criminal Procedure Code. 

In revision it was first argued that the 
Court had no jurisdiction to deal with the 
matter at all, and Valab Das v. Maung Ba 
‘Than (1), was referred to as showing that 
because there was revision when an order 
was passed under s. 476, Criminal 
Procedure Gode by a Court of Small 
Causes, therefore there can be noappeal 
in such a case because no revision is 
allowed where an appeal lies. I see no 
force whatever in this contention because 
s. 195 (3), Criminal Prosedure Code clearly 
indicates the District Court as the Court 
to exercise appellate powers in the case 


(1) 1 R. 372: 85) Ind. Oas. nal 26 Cr. L J 523; 
-A IR. 1924 Rang, 54; 2 Bar. LJ15 
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cf orders made by Courts of S.nell 
Causes. 

Then it was said that the crder remand- 
ing the ease to the Small Cause Court 
was wrong and here I think the applicant 
is on much stronger ground. The learned 
District Judge has said that the appeal 
that he was deziding was a civil appeal and 
therefore the provisions of XLI, Civil 
Procedure Code. applied. He then went on 
to say that: 

“in an appeal under s. 476-B, Criminal Pro- 
cedure Code, in a civil proceeding, the Appellate 
Court has power under s. 423 to remand the matter 
before it to the lower Courtfor proper disposal”. 

Tnis is an extract from ths head-note in 
Janardana Rao v. Lakshmi Narasamma 
(2). I have read this case with great care 
and withgreat respect I agree with the 
conclusion at p. 184* that : 

‘the position still is, with reference to pro- 
ceedings under s. 476-B, that they are of a crimi- 
nal rather than of a civil character.” 


But with the greatest respect I am 
unable to agree with the further conclu- 
sions drawn, viz., that Chap. XXXJ, Crimi- 
nal Procedure Code, applies to an appeal 
under s. 476 B. It is pointed out at p: 1957 
of the report that s. 486, Criminal 
Procedure Code, which allows cf an appeal 


against a conviction under s. 425 for 
contempt of Court, expressly provides 
that the provisions of Chap. XXXI 


shall, so far as they are applicable, apply 
to appeals under that section. It had 
been pointed out that since 3. 476-B made 
no reference to Chap. XXXI whereas s. 486 
did, therefore it should be inferred that 
Chap. XXXI did not apply to appeals 
under s. 476-B. The Court found diffi- 
culty in agreeing with this argument 
pointing out that s 476B made no 
provision for doing what an Appellate 
Uourt must very frequently do in the 
exercise of its duties, viz, dismissing an 
appeal. The Court held that in dismiss- 
ing an appeal under s. 476, the Appellate 
Court must derive its authority from 
s. 423, Criminal Procedure Code. 
Since some power had to be derived from 
s. 423, therefore the whole chapter in 
which that section was contained must be 
applicable. 

‘This appears. tome, with great respect, 
to be a very slender foundation upon 
which to base the conclusion that 

(2) 57 Mad, 177; 147 Ind. Oas, 351; (1934) Or. Oas. 
52; AIR 1934 Mad. 52;35Cr. L J 391; taM LJ 
873; 38 L W 910; GRM 330; (1933) MW N 1476 
F B) 

CP of 07 M.—[ Ed.| 

{Page of 2 Bur. L. J: l {ga 
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Ohap. XXXI must apply to appeals under 
s. 476-B. The fact that no mention has been 
made of Chap. XX XI in that section seems 
tome to be far more significant. Then 
there is the fact that the procedure under 
s. 476-B appears to be self contained : it 
provides that the Superior Court may direct 
the withdrawal of the complaint or may it- 
self make complaint which the sub- 
ordinate Court might hive made. It does 
not seem tome to be necessary to add to 
this orto form acomplete system of pro- 
cedure that in case the Court finds that 
no action is necessary, it may dismiss the 
appeal. 
“Neither can I find that if s. 423, Cri- 
minal Procedure Code is relied on for authc- 
tity to dismiss an appeal under s. 476-B and 
that. the rest of Chap. XXXI is thereby 
brought into operation, it follows from this 
that there is any power of remand under 
s. 423 (1) (ec) or (d). I cannot see that it 
comes under (e) because all that (e) allows 
the Court todo is to alter or reverse an 
order and s. 423 (1) (d) merely gives 
power to make any amendment or con- 
sequential or incidential order that may be 
just or proper. I have never seen a case 
in which an Appellate Oourt, purporting 
to act under s. 423 (1) (d), remand a 
caso which had come before it on appeal, 
to the trial Court with directions to hear 
and record such evidence as the parties 
may adduce and then to pass an order on 
the merits; and Ido not think that the 
learned District Judge held that he had 
power to remand the case because it was 
a civil appeal, because the reference that 
ke gave in support of what he proposed to 
do was Janardana Rao v. Lakshmi 
Narasamma (2), which had held that 
such an appeal was not a civil proceeding 
but rather a criminal proceeding. 

I am fortified in my view that proceed- 
ings under s. 476-B are of a criminal 
character and not of a civil character by 
the case in Dhanpat Raiv. Balak Ram (3), 


waere it was held that: 

“in such cases revisions lie to the High Court 
and lie under s, 439, Oriminal Procedure Code, 
irrespective of whether the order under revision 
was passed by a civil criminal, or Revenue 
Court.” | 

In that case it was held that the Code 
provides for noremand in appeal under 
s. 476-B, Criminal Procedure Code, and the 
Appellate Court, cannot make a remand 
to the trial Court but the Appellate Oourt 


(3) 13 Lah. 342; 135 Ind. Oas. 594: AI R 1931 
Lah. 761; (1931) Or. Cas. 10865; 33 Or. L J 178; 
33 PLR 558; Ind. Rul. (1932) Lah, 130 (F B.). 
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may itself make an enquiry in a case where 
it comes to the conclusion either that the 
trial Court has made no preliminary 
enquiry at all or has made a defective 
enquiry. I am, therefore. of opinion that 
the order passed by the learned District 
Judge, Bassein, is wrong and it is set 
aside. 
8. Revision allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 99 of 1933 
January 31, 1936 
M. O. Goss, J. 
CHINTAHARAN DE—PLatntige — 
APPELLANT 
versus 
Srimati KADAMBINI RAJ wjo HAR 
KUMAR RAJ AND OTHERS - RESPONDENTS 
Partition Act (IV of 1893), s. 4—Section is not 
governed bys, 2 (d), Transfer of Property Act— 
‘Transfer’ includes transfer by operation of law. 
Section 4 of the Partition Act is not governed 
by s.2 (d) ofthe Transfer of Property Act. The 
word ‘transfer’ in the section, includes not only 
transfer by private agreement but also a transfer by 


operation of law. 
C A. from the appellate decree of the 


District Judge, Dacca, dated May 16, 1932. 

Messrs Gopendra Nath Das and Jatis 
Chandra Banerji, for the Appellant. 

Mr. Rajendra Nath Das, for the Respond- 
ents. 

Judgment. —This is an appeal by the 
plaintiff in a suit for partition of plot 
No. 622 which is a homestead of the 
defendants. After passing through various 
Courts, the High Court directed that a 
preliminary decree should be passed and 
that thereafter the claim of defendant No 1 
to purchase the share of the plaintiff 
according to the provisions of s. 4, Parti- 
tion Act, should be considered and decided 
by the Court. Thereupon the case was 
sent back to the trial Court and the trial 
Court held that defendant No 1 was entitl- 
ed to purchase the share of the plaintiff 
at Rs. 75. That decree was affirmed in 
appeal. ; 

Many points were taken in the Court of 
Appeal below. In this Court the learned 
Advocate takes only one point, namely 
that s. 4, Partition Act of 1393, does not 
apply to a case where a share has been 
acquired in execution of a decree. Under 
s. 2 (d), Transfer of Property Act, it is 
stated that nothing contained in the Act 
shall be deemed to affect a transfer by 
operation of laworin execution of a decree 
ór by an order of a Oourt of competent 
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jurisdiction. What the learned Advocate 
in effect desires is that the provisions of 
B. 2 (d), Transfer of Property Act, shall 
be imported in considering the meaning 
of the word “transfer” in s. 4, Partition 
Act of 18938. It is urged that the word 
“transfer” in s. 4, Partition Act, should be 
taken to mean that it is used in the same 
sense as in the Transfer of Property: Act. 
In other words e. 2 (dj, Transfer of Property 
Act, should be held to govern tle meaning 
of the word ‘transfer’ in s. 4, Partition 
Act. To take this view would be equiva- 
lent to legislation. Though there is no 
section limiting the meaning of the word 
“transfer” in the Partiticn Act, we are 
asked in effect to hold that the word 
“transfer” only means a transfer by private 
agreement and does not mean a transfer 
by operation of law. The appeal is dismiss- 
ed with costs. 
8. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Oivil Revision Applications Nos. 119 and 
101 of 1937 
April 29, 1937 
ALMOND, J. C. 
RAM CHAND LACHMAN DASS 
AND OTHERS —PLAINTIFFS— PETITIONERS 
versus 
ISHAR SINGH AND GTHERS 
— DerenpaNTs-——OpposiTs 
PaRTIES 
Civil Procedure Code (Act V of 1908), s. 91—Tak- 
ing of Granth Sahib to a cremation ground, tf public 
nuisance—Pleadings—Relief—Olaim to greater relief 
in pleadings—Less relief not specifically urged— 
Court, if can grant less relief included in greater 


one, 

The taking of the Granth Sahib tothe cremation 
ground does not amount to a public nuisance, 

Where a party claims a greater right in his plead- 
inge which includes the less, the OGourts are com- 
petent to grant him a relief less than that which he 
claimed although such right is not specifically 
urged in the pleadings. : 

O. R. App. from the order of the Additional 
Judge, Peshawar, dated January lo, 1937. 

Messrs P. C. Kapoor (in Reva. No. 
101 of 1937), Krishan Chandra and L. Baij 
Nath (in Revn. No. 119 of 1937,, for the Peti- 


tioners, 


Order.—This order will cover two connect: 
ed revision applications which arise out 
of the same suit. The plaintiffs, who are 
Hindus, claimed to be the managers of a 
cremation ground situated outside Peshawar 
City in which it is admitted that both 
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Hindus and Sikhs are entitled to burn their 
dead. They claimed a declaraticn against 
the fcur defendants who are Sikhs that 
they (plaintiffs) were in possession of the 
said cremation ground and for an injunc- 
tion restraining the defendants from in- 
stalling Guru Granth Sahib in a dalan 
in the cremation ground. The defendants 
resisted the suit. Four issues were framed: 
(1) Is there any ccmmitee appointed for 
the management «f the Asia Shamshan 
Bhoomi which is in possession of tbe place 
and manages and repairs it and is, there- 
fore, cempetent to bring this suit? (2) In 
case Issue No. 1 is proved in the affirma- 
tive, is the shamshan consiructed by the 
said committee and the defendants have 
nothing to do with it? (8) Have the de- 
fendants started the parkash of Darbar 
Sahib there from May 1933 for which 
they are not authorised, nor are they entitled 
to do so. (4) To what relief are the plain- 
tiffs entitled ? : 

Both the lower Courts came to concurrent 
findings on the facis and no attempt has 
been made to show why those concurrent 
findings should be set aside on revision. 
The findings are that tke plaintiffs are in 
possession aS managers of the cremation 
grcund on behalf of the Hindu community, 
that the Hindu community has been manag- 
ing the cremation ground since 1870, that the 
Sikhs have at the time of the actual crema- 
tion of their dead been in the habit cf 
bringing Guru Granth Sahib to the 
cremation ground for the purpose of crema- 
tion only, that before 1932 they had never 
attempted to install the Holy Book on a 
permaient basis in the cremation ground, 
and that the dalan in question was built 
by money prcvided by the Hindu community 
under the management of the plaintiffs. For 
these reasons the lower Courts granted the 
plaintiffs the relief they sought subject to the 
tight of the Sikhs to takethe Granth Sahib 
to the cremation ground at the time of 
actual cremation. At the hearing of the 
appeal it was contended by the defendants- 
appellants that the case had been tried with- 
out jurisdiction. It appears from the judg- 
ment as well as from the grounds of appeal 
that the objections which were, taken to 
jurisdiction were non-compliance with the 
provisions of ss. 91 and 92, Civil Pro- 
cedure Code. These arguments are again 
put forward before me on behalf of the 
defendants who also allege that the suit was 
barred by the provisions of O. I, r. 8, 
Civil Procedure Code. . 

As regards the application of s. 91, Civil 
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Procedure Code the decision of the Ap- 
pellate Court that the taking of the Granth 
Sahib to the cremation ground did not 
amount to a public nuisance appears to 
me to be correct. Learned Counsel has 
been unable to showme any decided case 
in which action of that nature amounts 
to a public nuisance, and the commentary 
in Chitaley's Civil Procedure Code certain- 
ly indicates the contrary. As regards 
“g. 92 that is also clearly inapplicable. The 
plaintiffs were-not alleging that the defen- 
dants had committed a breach of trust: nor 
were they seeking the direction of the Court 
on any matter necessary for the administra- 
tion of the trust. They were merely alleging 
that the defendants were interfering with 
‘their rights of management of the pro- 
“perty. As regards O. I, r. 8, two objections 
are ‘taken: one that the plaintiffs were 
suing in a representative capacity: secondly, 
that the defendants were sued in a repre- 
sentative capacity and therefore, a general 
notice by public advertisement should 
have been issued. It is clear that the 
suit was not brought by the plaintiffs in 
a representative capacity. It was brought 
by them as managers of the cremation 
ground. It is nowhere stated that they 
were suing the defendants as representatives 
of the Sikh c-mmunity in general and 
‘the decree has been passed against the 
defendants in their personal capacity. I 
may further note that the defendants did 
not, at the trial, raise any objection to the 
effect that a general notice had to be 
‘issued by a public advertisement. 
The only other point which, taken by the 
-learned Counsel for the defendants, is that 
the Oourts below did not come to any 
Separate conclusion on the second part of 
Issue No. 1. It is clear that when the lower 
‘Courts found that the plaintiffs were in 
possession of the cremation ground as 
managers, the defendants could not interfere 
with that management. The application 
which is made by the plaintiff is to the 
effect that the taking of the Granth Sahib 
to the cremation ground on the occasions 
of funerals should also be prohibited, and 
that. they ought to have been given their 
costs in the Courts below as they succeeded 
substantially in their claim. As regards 
the first of these two points, it is cnly 
urged that the defendants never raised 
this question of their right to take the 
Granth Sahib to the cremation ground at 
the time of cremations in their pleadings. 
This argument has no force. The defendants 
did pot specifically urge this right in 
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their pleadings, but they urged a greate” 
right which includes tbe less and the 
Courts were competent to grant them a 
relief less than that which they claimed. 
As regards coste, reasons have been given 
by the lower Courts why the parties 
should bear their own costs and I am 
not prepared to interfere with the dis- 
cretion which they hive exercised. The 
result is that both the revision petitions 
are dismissed. 
S. Petitions dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1546 of 1936 
February 10, 1937 
` SKE vp, J. 
PANNA LAL AND OTJERS—DEFENDANTS 
APPELLANTS 
versus 
MOHAMMAD ZAKI AND ANOTHER— 
PLAINTIFFS AND OTUERS— DEFENDANTS— 
RESPONDENTS f 

Minor—Guardian ad litem — Negligence — Every- 
thing in defence done but failure to appear in 
appeal—Held no negligence. 

Where in a suit against a minor, his guardian 
ad litem does everything to defend the suit upto 
the finding of the plaintiff's evidence he cannot 
be said to have acted negligently, merely because 
of his failure to appear subsequently or in appeal 
though served. Nawab Singh v. Gurbakhsh Singh 
(1), Zarina Bibi v. Wazuddi (2) and Kuppusomi 
Iyengar v. Bawasami Row (3), relied on, 

S.C. A. from an orderof the District 
Judge, Rohtak, dated August 20, 1936. 

Messrs. Shamair Chand and Fakir Chand 
Mittal, for the Appellants. > 

Mr Ram Lal Anand, I, for 
pondents (Plaintiffs). 


Judgment.—In 1919 two brothers Said 
Ahmad and Mohammad Siddiq bought 
in equal shares an engine for grinding 
flour. Mohammad Siddiq died and Said 
Ahmad traasferred his own half share to 
one Panna Lal. In 1926 Panna Lal sued 
Said Ahmad and the two minor sons of 
Mohammad Siddiq, as well as some female 
pro forma defendants, for separate posses- 
sion of his-half share of the engine and 
for Rs. 159 as mesne profits. The minors’ 
cousin Hamid-ul-Hassan acted as their 
guardian. On March 14, 1927, the trial 
Court gave Panna Lal a decree for separate: 
Possession and mesne profits against Said 
Ahmad only. Panna Lal appealed, his 
appeal was accepted and the decree ese 
tended to include the minors. The engine 
was sold in execution proceedings to a 
third party. The elder minor Mobam; 
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mad Zaki has now come of age and on 
August 12, 1933, he sued to set aside the 
previous decree on the ground that the 
guardian did not prosecute the suit nor 
produced witnesses; he did not carry cut 
his functions in the interests of the miners 
but colluded with the opposite party. He 
did not appeal against the decree of the 
_trial Court, did not even attend the hearing 
of the appeal. did not attend and made 
no objections in the auction proceedings. 
The degree was obtained collusively by fraud; 
the auction of the engine took place in 
favour of Panna Lal benami, Finally 
Mohammad Zaki cn his own behalf and 
that of hs minor brother sought that the 
decree snould be set aside on the grounds 
ofjnegligence, conspiracy and absence. The 
trial Court framed the following principal 
issue: 

“Whether the guardian of the plaintiffs acted with 
negligence and colluded with defendant No. 1 and 
the plaintitis were prejudiced in their defence of the 
suit and appeal by their acts, negligence and collusion 
and the decrees in dispute were obtained against 
them through fraud ?” 

The trial Judge dismissed the suit. He 
said that the guardian Hamid-ul-Hassan lodg- 
ed a written statement, that he engaged Sant 
Lal, one cf the best lawyers available at 
Sonepat, where the case was tried, that he 
obtained five dates, for evidence summoned 
witnesses, paid process fees and diet mcney. 
A formal application for his appointment 
was made and though no order was passed, 
he did act effectively as guardian. The 
appellate record shows that he was summon- 
ed but he. did not attend. The learned 
District Judge accepted the appeal and 
held that the previous decrees were a nullity. 
He said : 

“The learned Subordinate Judge has held that the 
guardian ad litem of the minors had not failed in 
his duty and that there was no collusion between 
him and the opposite paity. It appears to me that 
this was really not the point on which the decision 
of the case hinged. It was alleged and the record 
bears it out that Hamid-ul-Hussan who was appointed 
guardian ad lizem of the minors committed default 
at the stage of evidence and consequently the 
minors were not represented in Court ab all, In 
appeal also no one appeared as guardian ad 
litem on their behalf. Issues were struck and 
Panna Lal entered on evidence which he closed on 
January 25, 1927. Defendants were then called 
upon to lead their evidence. On Maich 8, 1927, 
the minors’ guardian ad litem was absent. The 
Oounsel engaged by him pleaded lack of instructions 
and inability to proceed because the witnesses who 
had been bound over to be present hadnot turned 
up.” 

Lime was refused. ‘The proper course for 
the Oourt trying the case was to appoint 

a new guardian. He concluded that there 
Was consequently no body who could repre- 
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sent the minors and it was “irrelevant 
whether Hamid-ul-Hassan had colluded with - 
Panna Lal and the auction-purchaser or 
not.” The learned District Judge also 
said: 

“Into the merits I am not prepared to enter as 
it is not necessary although it is clear as day 
light that these infant defendants were practically 
robbed of their share in the engine end after 
the satisfaction of the decree against them a sum 
less than Ra 50 was left in deposit as due to’ 
them. Comments on this are unnecessary.” 


Now, Panna Lal's plaintin the original suit 
valued half the engine at Rs. 700. The. 
whole engine was subsequenly sold for 
Rs. 92180 and kalf the engine ie valued 
in the present suit at Rs.450. The price 
realized for the engine at a forced sale ia 
not so very unreasonable, nor is the amount 
left in deposit for the minors, considers. 
ing the costs of the suit. Mr. Shamair 
Chand who represented Panna Lal and the: 
auction-purchaser, urged with force that the: 
learned District Judge ought not in appeal: 
to have made up anew case for the minors. 
or to have allowed Counsel to do so. The. 
real case in the lower Court as disclosed» 
by the issue was fraud and collusion + 
but on appeal it was decided on the point: 
of non-representation, Mr. Shamair Chand 
relied on three rulings: Nawab Singh v. 
Gurbaksh Singh 1), Zarina Bibiv. Wazuddi 
(2) and Kuppusami Iyengar v. Bawasami 
Rao (3). The first of these cases was quoted 
by the trial Judge. The learned District 
Judge relied on Hira Singh v. Ghulam 
Qadir (4), a Single Bench judgment which 
held that a decree against a ininor not 
properly represented was a nullity. The. 
proposition is undoubtedly correct but the 
judgment does not show the circum- 
stances which led to its being held that 
the minor was not properly represented. 
In Nawab Singh v Gurbaksh Singh (1), 
Scott Smith, Ag. O. J., dealt with a case in 
which the minor’s grandmother had been 
appointed guardian ad litem. She did not 
appear to defend the suit and alluwed an 
ex parte decree tobe passed. The Acting 
Chief Justice held that: 

“Mere failure on the part of the- 


ad litem to defend a suit or to appeal 
decree is of itself not gross negliance.” 


He said that it was possible that there 
might tea good case against the minor and 


5 a AIR 1925 Lah. 116; 82 Ind, Cas, 598; 6L L. 
46 


(2) 59 C 1108; 140 Ind. Cas, 52; AI R 1932 Cal, 
888; Ind. Rul. (1933) Cal, 54. ra 
(3) 50 M 357; 101 Ind. Cas. 398; AI R 1927 Mad. 
538; 38M LT 197. 4 
(i) 118 PR 1918; 48 Ind. Cas, 399; A 1 R1918 Lah, 
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he guardian ad litem might have thought 
fit not to incur additional expense in de- 
fending the suit. In Zzrina Bibi v. Wazuddi 
(2) the guardian ad litem appeared in the 
trial Court. He was served with anotice fer 
appeal but did not appear or take any steps. 
It was held that this did not of itself show 
that he was either unable or unwilling to 
act or that he was guilty of neglect to: 
wards the minor. In Kuppusami Iyengar 
v Bawasami Rao (3), a Court official 
was appointed guardian. He declined to 
act because the proceedings were transfer- 
red to another Court; and no other guardian 
was appointed. A suit was brought to 
set aside the decree on the ground that 
the minor was not legally represented, 
but. a Bench of the Madras High Court 
refused to do so. This is a particularly 
strong case because there were good grounds 
for suspecting fraud by scme of the plaintiffs 
in the previous litigation. There is no 
evidenceto prove fraud or collusion between 
Hamid-ul-Hassan and Panna Lal. The only 
facts are that after Panna Lal had finish- 
ed his evidence, Hamid-ul Hassan who up- 
to that date had done everything neces- 
sary, did not appear and did not appear 
in the appeal though served. In my 
judgment, and in accordance with the authori- 
ties cited, this is not of itself sufficient to 
prove negligence. As already noted I think 
the learned District Judge was in error in 
deciding the appeal on a point not really 
taken .before the trial-Court. I accept this 
appeal and dismiss the suit with costs 
throughout. ; 
D . . Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 80 of- 1936 
April 12, 1937 
CosTELLo AND LORT- WILLIAMS, JJ. 
BAIJNATH AND GTHERS— APPELLANTA 
versus 
BAJRANGLAL KAMALIA AND ANOTHER 
— RESPONDENTS 
Arbitration—Award—Parties agreeing that arbi- 
trator should question one party in absence of other 


and also in absence of Counsel—Award made on 


such procedure, if valid. 

An award will be set aside on the ground 
of interviews having taken place between the 
arbitrator and the one party in the absence of 
~ the other. But, that is subject to this qualifica- 
tion that if the parties choose to agree to a 
different mode of procedure, then that procedure 
normally should be followed and it would be quite 
competent to the arbitrator to deal with the 
matter on the lines‘agreed upon by the parties. 
Harwey v. Shelton (1), relied on. 
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Where, therefore, the parties agree to the pro- . 
posal of the arbitrator that he should question 
each party seperately in the absence cf the other 
and also not in the presence of their Counsel, 
and an award is made following such procedure, 
the award is valid and cannof beset aside. _ 


C. A. from an order of Panckridge, 
J. in Suit No. 685 of 1934. 

Mr. S. C. Palit, for the Appellant. 

Costello, J.—The suit out of which this 
appeal has arisen wan started in the month 
of April 1934. Tke suit took a very halt- 
ing and dilatory course and eventually, 
on May 24,1935, it appeared in the special 
list and was dealt with by Ameer Ali, J. 
Apparently in order to prevent a summary 
dismissal] of the suit, the plaintiff put for- 
ward a suggestion that the matters in 
dispute between himself and the defendant 
should be referred to arbitration and it 
was agreed that the dispute should be 
referred to a gentleman, named Sohanlal 
Murarka who was apparently a friend cf 
tbe plaintiff and of the plaintiff's family. 
An order for reference to arbitration was 
made on August 9, 1935. The plaintiff 
took no steps to complete the order and 
it was left to the defendant todoso. The 
order was eventually completed on Novem- 
ber 27, 1935, and ullimately an award was 
made by tho arbitrator on February 1), 
1936, whereby he dismissed the plaintiff's 
suit and made an order with regard to’ 
costs The plaintiff thereupon took out a 
notice of moticn which is dated July 27, 
1936, asking that the award made by Sohan- 
lal Murarka and dated’February 11, 1936, 
should be set aside, and the grounds on’ 
which they were making that application? 
are set forth in para. 22 of the affidavit: 
which was put in on behalf of the plain- 
tiff in the form of a petition in support’ 
of the notice of motion. Paragraph 22 
reads as follows: l 

“That under the circumstances the said arbitra- 
tor is guilty of gross misconduct and irregularity. 
and that the award should be set aside and the 
suit be proceeded with.” ‘ 

Now, the misconduct and irregularity. 
comp'ained of are indicated in tke pre- 
ceding paragraph and in particular in‘ 
para. 14 where it is stated : 

“The said arbitrator at the commencement of. 
the meeting intimated that he would not allow- 
attorneys of the parties to discuss matter or to: 
take part in the conduct of the proceedings before 
him, and he would hesr one. party at a time, when 
the other party would remain outside the room: 
where the arbitrati:n meeting was held and that 
he would decide the matter in his own Way and: 
would not follow any other system which ig foreign 
to him,” 

Stated shortly, therefore, the grounds of 
the plaintifi's application to set aside tke 
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award were thatthe arbitrator should not 
have heard the parties separately, that he 
did not permit them to be represented by 
Oounsel or attorney, that there had been 
no cross-examination by one side or the 
other and that no arguments had been 
permitted. Now itis clear law, as laid 
down in Harvey v. Shelton (1) that an 
award will be set aside on the ground of 
interviews having taken place: between 
the arbitrator and the one party in the 
absence ‘of the other. But, as the learned 
Judge points out in his judgment, that 


is subject to this qualification that if the . 


parties choose to agree to a different 
mode of procedure, then that procedure 
normally should be followed and it would 
be quite competent to the arbitrator to 
deal with the matter on the lines agreed 
upon by the parties. The learned Judge 
points out that the answer to the objec- 
tion put forward by the plaintiff is that 


the defendants say that the plaintiffs ex-, 


pressly cossented to the arbitrator's adop‘- 
ing the procedure which was followed in 
tbe arbitration, lt seems common ground 
that the arbitrator did in fact hear the 
plaintiffs or some one on behalf of the 
plaintiff first of all and then subsequently 
heard the defendant’ witness. Tne arbi- 
trator has himself dealt with the matter 
in an affidavit which was before Panck- 
ridge, J. In para. 4 of that affidavit —the 
affidavit being dated August 6, 19836—Sohan- 
lal Murarka states : 

“With reference to the allegations contained in 
para. 14 of the said petition, L state that before the 
commencement of the proceedings on the said 


February 5, 1936, I suggested to the parties that ° 


instead of proceeding to take evidence by exa- 
mining and cross-examining witnesses which con- 
siderably increase and add to the costs of the pro- 
ceedings and delay the same, I would put questions 
to the parties independently of each other and not 
in the presence of their respective solicitors provid- 
ed both the parties agreed upon such a course, 
but if both the parties were not agreeable to such 
a course, 1 would proceed in the way that may be 
desired by the parties.” 

Then he states categorically : 

“My suggestion was definitely accepted and agreed 
upon by the parties and thereupon I proceeded in 
the manner as appears from the minutes of the 
gaid meeting hereunder written.” 


I tind this note in the minutes of the- 
that each. 


proceedings. It is suggested 
party should state their case separately 
andthe arbitrator gave a necessary direc: 
tion accordingly. It might perhaps . have 
been alittle more satisfactory if the note 
‘recorded by the arbitrator had been some- 
what more definite in its terms. But taking 


(4) (1843) 7 Beav. 455; 13 L J Oh. 466. 
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it in conjunction with the clear statement 
of facts made by the arbitrator to the 
effect that the parties accepted and agreed 
with the proposal which had been made 
as regards the procedure, it is, in my view). 
not possible for us to do otherwise than: 
to accept the statement which the arbitra-: 
tor himself has made. It isto be noted 
that in para. 5 of his affidavit Sohanlal 
says: 

Patter going through the whole matter and hav- 
ing very carefully considered the same, I gave 
my decision which is embodied in the award.” 

Jt seems clear that the arbitrator was a 
person who took upon himself the duty of 
adjudicating between the plaintiff and the. 
defendant upon the footing that he should 
be allowed to deal with the matter in his: 
own way and in the way which he con- 
sidered expeditious and likely to save the 
expense to the parties. As I have said 1 
must accept his statement. I can see no 
possible manner in which it is open to us’ 
to come to a conclusion different from that 
arrived at by the learned Judge. In order 
to succeed in this application, the plaintiff 
(the appellant before us) would have to 
convince this Court that the arbitrator 
was not telling the truth. The only material 
before this Court is the material which 
was before the learned Judge who dealt 
with the matter in the first instance,. 
namely the affidavits of the parties. In 
my view the learned Julge was qui:e- 
right in accepting the statement of the’ 
arbitrator who presumably was an indepen- 
dent person, rather than the statement made 
by the plaintiff who was obviously biased- 
in the matter. On the footing that what 
the arbitrator stated in para. 4 of his 
affidavit i3 accurate, the learned Judge 
could not do otherwise than dismiss the 
application. This appeal must also be dis- 
missed with costs. i 

Lort-Williams, J.—I agres. 

8. Appeal dismissed. 





BOMBAY HIGH COURT 

First Civil Appeal No. 207 of 1935 

March 10, 1937 
DIVATIa, J- 
on difference of opinion between 
BARLEE AND TYABJI, JJ. : 
LINGO BHIMRAO NALK—PLAINTIFR— 

—APPELLANT 


versus 
DATTATRAYA SHRIPAD JAMADAGNI— 
DEFENDANT—RESPONDENT. : 


Gift—Setting aside of —Limitation—Plea of lacheg 
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and delay—Limitation, when starts—Limitation Act 
(IX of 1808), Sch. I, Art. 91— Contract Act (IX 
of 1872), s. 16--Gift, when invalid— Trusts Act 
(II of 1862), s. 89, when invalidates gift — Con- 
tract, setting aside of, under s. 16, Contract Act— 
—Pressure, nature of—Third party taking advantage 
of transfer with knowledge of undue influence 
exercised on executant—Transfer, if voidable against 
such party—Natural father of adoptee agreeing 
that adoptee on attaining majority would confirm 
gifts of certain property made by adopting widow 
wn favour of her relations— Adoptee confirming gifts 
on threat and undue pressure—Gifis held. void 
and adoptee entitled to possession of property. 

Per Divatia, J.—A plea of laches and delay 
does not apply to the case of a gift as opposed to a 
contract, but even assuming it does, the delay must 

` be taken to begin from the time when the plaintiff 
discovered the true nature of the deeds. Alicard v. 
Skinner (10), relied on. [p. 828, col. 1.) 

Under Art. 91, Limitation Act which is applicable 
to suits for setting aside invalid gifts, the three years’ 
period of limitation, running from the date when the 
plaintiff discoveied the true nature of the deeds, That 
being tLe starting point of limitation, the delay or 
laches must also be reckoned from that time and not 
before. Someshwar Dutt v. Tirbhawan Dutt ()1), 
relied on. [ibid.] 

Per Barlee, J—What will invalidatea contract 
will invalidate a giit also, which is “a transfer 
made voluntarily” and the effect of s. 89, Tiusts 
Act, is to invalidate the gifts even if the dunees we:e 
not themselves in a position of real or apparent 
authority provided they had notice that uudue 
influence had been used. Lakshmi Dass v, Roop 
Laul (3), reliedon. |p. 819, col. 2.| 

Per Tyabji, J.—Befvie a contract duly entered 
into can be set aside, or a person relieved from his 
contractual liabilities, the threat or pressure must 
take the form of undue influence or coercion or 
duiess as these expressions are understood in the 
law. A person may be forced by circumstances to 
enter into a transaction which he would rather not 
have entered into, If the circumstances are explained 
to him, and it is pointed out that he ought to enter 
into the transaction—either because his honour 
requires it, o1 he would have peace of mind and be 
saved from future worries—that would be pressure 
no doubt, but need not be undue influence or coercion 
so as to vitiate the transaction. |p. z4, col. 1. 

Per Divatia and Sarlee, JJ., Tyabji J. Contra— 
A transaction is voidable as against a thud party, if 
it is the result of undue influence and that party 
takes the benefit either as a volunteer or with the 
knowledge of the exercise of undue influence by 
a person who was in a position to duminate the wiil 
ofthe executant, as the third paity'’s knowledge of 


the fiduciary relatiouship between the parties to a 


contract and the exelciseof undue iniluence puts 
that pariy under the same disability as the oiher 
party who occupied the position of contidence, Lp. 
825, col. 2; p. 826, col. 1.) 
A Hindu widow before adopting a minor who was 
living with her, made a gitt, with the consent cf the 
adoptee’s natuial father of non-watan properly 
which was in her possession to her daughters, 
daughter's son andher brother. The nuiwal iather 
of the adoptee mace an agreement that the adoptee, 
on attaining majority would contizm the deeas ot 
gift. When the adoptee came of age, he was made to 
execute the confirmation deeds in the absence of his 
natural father, by the widow. The adoptee filed a 
suit for declaration that the gifts and their con- 
firmation were null and void and for Possession of 
the non-watan property on the ground that the widow 
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exercised undue influence and threat that if he did 
not execute them his adoption would be set aside, 
his marriage would not be performed and no money 
would be provided for his education: 

Held (per Barlee and Divatia, JJ, Tyabji Contra)— 
That the deeds were vitiated by threat and undue 
influence, and as such, were not binding onthe 
adoptee und that therefore the adoptee was entitled 
to possession of the non-watan property. Rama 
Pattar & Brothers v. Manikkam (2), Lakshmi Dass v. 
Roop Laul (3), relied on. 


F. C. A. from the decision of the First 
Class Sub-Judge, Belgaum, in R. U. 8. 
No. 351 of 1933. 

Messrs. H. C. Coyajee, R. A. Jahagirdar 
and B. D. Belvi, tor the Appellant. 

Messrs, G. P. Murdeshwar and U. S. 
Hattyangadi, for the Respondent. | 

Barlee, J.— The plaintiff in three suits 
in the Court of the Kirst Class Subordinate 
Judge appeals against the decrees by which 
his ciaims were oismissed. He sued as the 
adopted son of one Bhimrao Naik for 
declarations that alienations effected by 
his adoptive mother Laxmibai, between 
the date of the death of her husband and 
the adoption were null and void and for 
Pussession. 

Bhimrao died in i901, leaving a widow 
and nve daugh:eis. In 1929 tue widow 
proposed to adopt the plaintif, bul was 
strongly opposed by uer surviving daughters 
who were reversiuvnary heirs to so much of 
their iather’s estale as was nut watan 
property. ‘Lo satisfy them, Laxmuibai with 
tne consent of the plaintiff's tather and 
guardian, conveyed all the non-watan prop- 
elty to her daughters, and at the same 
time made a gitt of land to her brother, 
Datto Jamauagni, presumably in considera- 
tion of the help he had given her in 
peisuading the daughiers to agree. Plain- 
ufs father Abaji agreed on benali of his 
son, and on the aay beiore the adoption 
executed an agieement which emboaied a 
declaration that the plami on reaching 
the age oi majority would ratify the gilts. 
The plainutl was then adopted. He was 
then sixieen years ot age. ‘lhezeafter his . 
jather ook steps to ensure that the promise 
so solemnly made shvuld be kept. He 
wrote three letters (hx. 190 of November 6s 
1929, Kx. z235 cf October 26, 1928, and 
Ex. #89 of October äl, 1980) which show 
inat Le was genuinely anxious that ratifica- 
tion deeds snould be executed. The last 
written by him aiter ihe plaintift had 
reached the age of eighteen snows that the 
arrangement ior ratincation was made by 
him (Abaji). Unfortunately he was absent 
when the donees arrived to receive the 
Iatification aeeas. They were executed and 
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registered, but itis the plaintiff's case that 
he was subjected to threats and undue 
influence, and the only questions in these 
appeals are whether his story is true, and 
if so, whether the deeds are in consequence 
null and void. 

The donees and Laxmibai deny the 
allegation that there was any sort of un- 
due influence. Their case is that the 
plaintiff acted as all including his natural 
father expected him to act, and executed 
the deeds as he was in honour bound to 
do. He had acquired a large estate on the 
strength of his father’s promise and he 
was bound toimplement the promise and 
never thought of refusing. Laxmibai says 
(Ex. 342) “Abaji was pressing plaintiff to 
pass the rutilication deeds. He began to 
press him after he became major. No one 
else was pressing him.’ I may at once 
say that if this be true, there was no undue 
influence, The boy had been living with 
Laxmibai since he was five years old and 
she and not Abaji was in loco parentis. 
He was not materially interested in the 
gifts and if he advised the boy to imple- 
ment his promise, he did so for his good. 
Hstrangement from his family and friends 
is a heavy price to pay for the lands in 
suit. But in my opiuion Laxmibai’s story 
is not true. The plaintiff has deposed that 
he objected to sign in Abaji's absence, 
and was in consequence threatened with 
the cancellation of the adoption : 

“I was told that if I did not pass the deeds, my 
adoption would be cancelled, that I would not be 


given money for my education and that my 
marriage would not be performed.” 


The next day two old friends of the 
family were called in to persuade him, 
Hanmantrao Naik and Ramgowda, They 
were told, he says, to induce him to sign. 
They said that there was no need to con- 
sult his father, and that it was necessary 
for him tosign as otherwise he would be 
Tuined. He thought the threat real, and 
agreed to sign. Laxmibaihas denied that 
Hanmant and Ramgowda were called in. 
But they have deposed to the contrary and 
there can be no reason to doubt them. 
Laxmibai has admitted that they were 
friends of the family “since the lifetime of 
Bhimrao.” They had helped in the pre- 
paration of the gift deeds and deeds of 
adoption and it is not likely that they 
have perjured themselves for the sake of 
the plaintiff. In factit is extremely un- 
likely and the learned Subordinate Judge 
has accepted their evidence. 

_ They tell the same story as the plain- 
if, but have, I think, tried to soften it 
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down. They say that Laxmibi told them 
that the plaintiff was refusing to sign and 
that in their presence Laxmibai, Anandrao 
and Damodar ‘donees) said that no money 
would be paid for education or marriage, 
and that the adoption would be cancelled. 
They took the boy outside and talked to 
him alone. They said that he had better 
sign “for otherwise something dreadful 
(bhayankar) might happen.” In cross- 
examination Kamgowda has said that he 
meant that a suit might be filed. He 
did not think that the adoption would be 
cancelled but that a suit would be trouble- 
some. Hanmant says much the same. 
The learned Subordinate Judge accepts 
this evidence. His conclusion in para. 27 
is as follows : 

“It appears Hanmant advised plaintiff as an 
elderly person of the Naik family, and plaintiff 
agreed to respect. an elderly person's advice. He 
says he induced him and not in any way com- 
pelled him, That cannot be undue influence. Pres- 


sure and advice and persuasion have to be used 
when any party does not readily agree.” 


This isa finding that pressure was use? 
but not by Hanmant. I entirely agree. 
Hanmant’s advice was that it would be 
wise to run no risk, but to yield to the 
threats. The boy yielded to the pressure 
of the members of his adoptive family, 
Laxmibai who had brought him up, 
Anandrao, the husband of Dhondubai, with 
whom he had lived in Laxmibai's house 
up to the date of the adoption and the 
other donee, another adopted brother-in- 
law. The question remains whether the 
pressure invalidated the deeds. We have 
been referred to a number of cases on 
undue influence: Lancashire Loans, Ltd. 
v. Black (D), Rama Patter & Brothers v. 
Manikkam (2) and Lakshmi Doss v, Roop 
Laul (3). But I do not think it necessary 
to refer to them in detail. The rule is 
embodied ins. 16, Contract Act, and s. 89, 
Trusts Act. What will invalidate a con- 
tract will invalidate a gift, also, which is 
“a transfer made voluntarily” and the effect 
ofs. 89, Trusts Act, is to invalidate the 
gift even if the donees were not themselves 
in a position of real or apparent authority 
provided they had notice that undue in- 
fiuence had been used: Lakshmi Duss v. 
Roop Laul (3). This is really a very 
simple case. It does not. depend on the 
onus of proof. The question is whether the 


(1) (1934) LK B 380; 103 L J K B 129; 150 L T 304, 
(2) 58 M 454; 158 Ind. Cas. 485, A I R 1935 Mad, 
726; 69 M L J 104; 41 L W 228; (1935) M W N 
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transfer was made voluntarily. On this 
point I accept the view of the learned Sub- 
ordinate Judge that it was effected by 
“pressure, advice and persuasion.” Pressure 
by the relatives who threatened the plaintiff 
with rain, and advice from the friends who 
advised him that there was danger of 
something terrible happening if he persist- 
ed in his refusal. I agree, too, that the treat- 
ment cannct be rightly called ‘undue in- 
fluence.” It was much more like coercion. To 
conclude, we have not to decide whether 
the boy was right or wrong, or whether the 
exasperation of his relatives was justified 
or excessive. What we have to decide is 
whether he assented voluntarily and my 
opinion is that he did not. Ifmy view is 
correct, the appeals must be allowed and 
the alienations by ‘the widow must be 
declared void: Krishnamurthi Ayyar v. 
Krishnamurthi Ayyar (4). There is a com- 
plication in the third appeal. The land 
given to Jamadagni was mortgaged and he 
pleaded that he had paid off the mortgage. 
If this be correct, the plaintiff must redccm 
him and cannot be given more than a 
declaration. We have not heard the parties 
fully on this point. As my learned brother 
has staken a differcnt view, the appeal 
must go .to a third Judge. The point to be 
decided is : 

Is the plaintiff entitled to have the manya- 
tapatras. set aside and to recover posses- 
sion of the properties given by his adoptive 
mother to the defendants. (This will cover 
the land given to Jamadagni said to have 
been redeemed by him). 

Tyabji, J—The allegations in the plaint 
with reference to the circumstances Vitiat- 
ing the execution of the manyatapatras 
(deeds of consent) are to the effect that 
when the plaintiff became major and was 
staying with his adoptive mother under 
her influence, within two months after he 
attained majority, six named persons and 
others held out threats to the plaintiff in 
various ways from time to time. Tne 
persons named are: (l) Laxmibai, the 
plaintiff's adoptive mother; (2) Venubai, 
her daughter, defendant No. 4 in Suit 
No. 3874 and defendant No. 1 in Suit 
No. 349; (8) Damodar Vishnu Deshpande, 
husband of the last; (4) Chidambar Anant 
Kulkarni, defendant No. 5in Suit No. 374 
and defendant No. 1 in Suit No. 350; 
(5) Anant Devji Kulkarni, father of the 


4) 50 M 508; 101 Ind. Cas. 779; A IR 1927PU 
139; 54 I A 248; 29 Bom L R 969; 53M LJ 57: 45 O 
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last ; (6) Dattatraya Shripad Jamadagni, 
defendant No. 1 in Suit No. 351. The 
threats are stated to have been to the 
effect that ifthe plaintiff did not execute 
the deed ashe was asked to do: (a) “we 
will get your adoption set aside” (b) “we 
will not get you married", and.(c) “we will 
not help you to prosecute your studies 
further in any way.” 

The plaint goes on to state that these 
named persons (having taken undue advan- 
tage of the natural influence they had over 
the plaintiff as elders and nearest relatives) 
got passed by force from him, who was 
inexperienced, adeed of consent without 
consideration to the illegai deed of gift 
and got the same registered ; that the deed 
of consent is illegal and null and void and 
the plaintiff is not bound by it; that at 
the time of its execution, the plaintiff had 
no knowledge of his right and he did not 
know how it would affect his right, and 
that he had not obtained independent legal 
advice. 

Tne cause or aciion alleged is the defen- 
dants’ c_ntinuing to enjoy the subject of 
the gift wrongully and the execution of 
the illegal deed of gift by the plaintiff. In 
view of the evidence and the arguments, it 
is necessary to refer to the relevant sec- 
tions of the Oontract Act before I consider 
the depositions of the witnesses. The plaint 
seems to confuse the provisions of ss. 15 
and 16, Contract Act. These sections must 
be considered separately. 8. 16 does not 
come into operation unless an unfair 
advantage has been obtained in inducing 
a contract. But it does not cover every 
case where an unfair advantage has been 
obtained. It is restricted to cases where 
the relations subsisting between the parties 
are such that one of the parties is in a 
Position to dominate the will of the other 
and that position has been used to obtain 
an unfair advantage. This isthe effect of 
subs. lofs. 16. Sub-s. 2 states who is 
to be deemed to be a person in a position 
to dominate the will of another. Sub-s. 3 
deals with the burden of proof: it comes 
into operation only when two facts have 
been established: (1) that the transaction on 
the face of it or on the evidence adduced- 
appears to be unconscionable, and (2) that 
the contract has been entered into by a 
person who is in a position to dominate 
the will of another. It is obvious that 
8. 16 cannot be brought into operation 
unless; (1) there is a person who is in a 
position to dominate the will of the other, 
and (2) has obtained an unfair advan- 
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tage or has entered into a transaction that 
appears on the face of itor on the evi- 
dence adduced to be unconscionable. It 
has been held that the exercise of undue 
influence might vitiate the contract though 
the person exerting the infiuence is not 
himself a party to the contract but exert- 
ed it for the benefit ofa third party with 
the knowledge of that party. But it is 
not necessary to go into details in this 
respect. 

First “it is clear that no unfair advantage 
has been obtained in the present case. 
The transaction cannot be considered to 
be unconscionable. It is no one’s case 
that there was an unconscionable transac- 
tion. The plaintiff's case is that though 
he may be found as a matter of decency 
and honesty to carry out the terms of the 
agreement on the basis of which he was 
adopted, he is not legally bound to do so; 
and that he is entitled to relief against 
the influence exerted over him by his 
elders who pressed upon him the necessity 
of acting in an honourable manner. And 
yet ia such cases in Lord Macnaghten’s 
words: 

“the first and practically perhaps the most import- 
ant question is, was the transaction a righteous 
trangaction—that is, was it a thing which a right- 
minded person might be expected to do?: Mahomed 


a Khan v. Hossinee Bibi (5) at pages 685 and 


Now, second]s, can it be said that any 
person was in a position to dominate the 
will of the plaintiff. ‘The only person who 
could be said to be in that position was 
Bai Laxmibai, and the evidence makes it 
clear that the plaintiff was not under her 
domination. It is sufficient to refer in 
this connection to the fact that the plaintiff 
had his own way in regard to his marriage 
and that according to his own evidence 
the two persons who really induced him 
to enter into the manyatapatras, Ram- 
gowda and Hanmant (Exs. 241 and 244), 
were not in a position to dominate his 
will. The other section, on which reliance 
could have been placed, was s, 15, Oon- 
tract Act, read with s. 14. Section 15 is to 
the following effect: 

“Ooercion is the committing, or threatening to 
commit any act forbidden by the Penal Code, or 
the unlawful detaining, or threatening to detain, 
any property, to the prejudice of any person what- 


ever, with the intention of causing any person to 
enter into an agreement,” 


Lord Macnaghten in the judgment to 
which J have referred couples coercion 
with duress, which latter word is to be 


(5) 15 O 684; 15 LA 81; 5 Sar 175 (P O). 
*Pages of 15 0.—[Ed.] 
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found in the English text-books and 
decisions. 

The evidence in each case must of course 
be considered in itself. But I cannot help 
thinking that the method in which Lord” 
Macnaghten examined in Mahomed Bakhsh 
Khan v. Hossainee Bibi (5) the question 
whether undue influence or coercion had 
been exercised, is extremely instructive, 
and I have throughout endeavoured to 
keep his examination before me in the 
present case: I will merely refer to the 
heads under which he considered the case 
(pages 69%, 699, 700): “Was the deed 
executed under such circumstances”, asked 


Lord Macnaghten: 

“that it ought not to be allowed to stand? Duress 
and coercion may be laid out of consideration .... 
But there remains the more subtle form of undue 
influence...... Where undue influence is alleged, it is 
necessary to examine very closely all the circum- 
stances of the case, The principles are always the 


There was in the present case no issue 
covering s. 15, nor any direct reference to 
it in the plaint or the issue. The exprese 
sion that the six persons named “and others 
zave threats to the plaintiff in varioug 
ways from time to time” occurs in the 
plaint, and arguments have been ad- 
dressed to us as though coercion had also 
been relied upon in the pleadings and the 
issue. I have referred to these sections 
not for the purpose of shutting out any 
reliance that the plaintiff may he entitled 
to place upon either of the two sestions in 
order to obtain relief against the execution 
by himof the manyata-patras, but for the 
purpose of keeping the two sets of ques- 
tions distinct; or, rather for pointing out 
that s. 16 cannot be relied upon by the 
plaintiff for the reasons that I have 
already mentioned, and that if he can 
succeed at all, it must be on the basis of 
coercion either as defined in s. 15 or 
possibly as it ought to be understood apart 
from that section. Without taking a very 
strict or limited view ofs.15, or binding 
down the plaintiff to what would fall 
within the terms of s. 15 itself, it is clea 
that he must make out some circumstance 
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which may stand on the same footing as 
what the section treats as coercion. Under 
the section, coercion must fall under one 
or two heads; (1) committing or threaten- 
ing to commit any act forbidden by the 
- Penal Code, and (2) unlawful detaining or 

threatening to detain any property. It is 
obvious thatthe three forms cf threat that 
the plaintiff relied upon, viz. “(1) we will 
get your adoption set aside; (2) we will 
not get you married: and (3) we will not 
help you to prosecute your studies further 
in any way”, cannot strictly be brought 
under either of the two heads of s. 15. 
But I will assume that the plaintiff may 
succeed if he can show that the manyata- 
patras had been obtained by threats, 
provided that they were likely to produce 
the same effect on the mind of the 
a as the matters montioned in 
s. 15. 

The evidence by which the plaintiff seeks 
to establish that such threats were the 
cause of his executing the manyata-patras 
has been very carefully sifted before us‘ 
In the result, it may be taken that all 
relevant material is contained in the (1) 
deposition of the plaintiff himself, paras. 9 
to ll, during his examination-in-chief, 
and paras. 42 to 45 in cross-examination, 
with sidetight from paras. 57 to 59; (2) in 
the depositions of Ramgowda Changowda, 
and (3) Hanmant Naik, Exs. 241 and 241. 
Before I proceed to consider the details 
of tho depositions, I must refer to the 
situation in November 1930, when the 
manyata-patras were executed and the 
entirely different situation when the suits 
were brought in 1933. In 1930 the plaint- 
iff had just attained majority, taking it 
to be so onthe evidence, thoughit is by 
no means Clear that the plaintiff had not 
attained majority a year earlier; his own 
father seems to have thought the latter, 
or at least not to have been sure on the 
point: see Ex. 180, p. 100. The question 
of the manyata-patras had not only been 
settled prior to the adoption but, as Ex. 180 
shows, had been the subject of the plaintiff's 
father's attention for a year before. It 
js difficult to think that the plaintiff himself 
and his Pleader brother did not participate 
in the consideration of the question. The 
plaintiff's position was that from being 
one of the five sons of a comparatively 
poor man, he was adopted into one of the 
richest houses in the village. He was 
assured of watan property worth Rs. 60,000. 
The gifts in question related to Rs. 40,000 
which had been parted with in favour 
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of the natural relations of the family in 
which the plaintiff was adopted and with 
whom he had been living in the house of 
Laxmibai on terms of intimacy—but pro- 
bably of inferiority—before his adoption. 
In 1930 the plaintiff's mind would dwell 
more on the pleasant anticipation of his 
becoming the owner of property worth 
Rs. 10,000, than grudge the other Rs. 40,000 
which was allowed to remain with his 
adoptive sisters and uncle—not with one 
individual but with four—the lgrgest of 
these gifts being about one-fourth of 
what he was going to get as pure bounty. 
His relations with his adoptive mother 
and her family were of the friendliest 
and continued so for some months after 
the execution of the deeds. What is most 
important to bear in mind is that the 
arrangements for executing the manyata- 
pairas had been maturing for several 
months, that they had been made on the 
initiative of the plaintiff's father, and that 
everything had proceeded amicably without 
any protest with respect to them on the 
part of the plaintiff either then, or at the 
time of the suit, without any suggestion 
that anything was de in disregard of 
his real interests. Turning now to 1933, 
when the suits were brought, the plaintiff 
had got entirely estranged from his adop- 
tive mother; each was preparing to doall 
that could be done to harm the other: the 
plaintiff was desirous of getting all the 
estate into his own hands: Laxmibai was 
making every effort to have his adopticn. 
set aside and to adopt another son. Both 
sides were putting their cases too high. 
If there had been no interval between 
these two dates, if the manyata: patras 
had been executed immediately preceding 
the disputes and troubles, the complexion 
of affairs would have been very different 
and the evidence would have had to be 
appreciated on an altogether different basis. 
In that event there might have been 
occasion for uttering threats, and the 
threats might have been of the severity 
alleged. But the situation being as friendly 
as it was in 1930, it is not easy to under- 
stand that the plaintiff's merely asking 
for a little delay should cccasion such 
severe and unfriendly threats; it is difficult 
also to think that if the situation had 
once been rendered so unfriendly, the 
storm could so easily and rapidly be laid 
at rest. 

T'he plaintiff in his examination-in-chief 
gave a detailed account of the six days 
preceding the execution of the manyata- 
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patras. (His Lordship after discussing the 
evidence proceeded). I will assume, how- 
ever, for the present that the evidence 
given by the plaintiff himself is strictly 
accurate and truthful. In shows that the 
first mention of the manyata-patras was 
made on Thursday night, November 23, 
and that he was told that they were to 
be executed the very next day, and that 
no time was to be allowed to him even for 
consulting his father who was then away, 
that the next day (Friday) the effective 
threat was made at about 10 or 11 4. M. on 
behalf of Laxmibai and her relations by 
Hanmantrao and Ramgowda. In spite of 
this, the whole of Friday was allowed to 
pass. The day after (i. e. on Saturday, 
November 25) the plaintiff and several 
others went to Nipani where all but four 
waited while the plaintiff and three others 
went further to Ohikodi. The plaintiff's 
party bought some stamps but not all 
that were requisite. Sunday, Monday and 
Tuesday, 26, 27 and 28 November, passed. 
Then on Wednesday, November 29, the 
deeds were executed. The deeds were 
registered and the plaintiff admitted execu- 
tion. The effect of the “threats” given on 
Friday, November 24, lasted through all 
these days, till 29th Wednesday. It seems 
to me impossible to spell out of these allega- 
tions coercion such as is contemplated by 
5.18, Contract Act. 


The plaintiff was cross-examined with 
reference to the nature of the threats. 
(After discussing the evidence, his Lord- 
ship held that the evidence as regards 
the threats taken as a whole was incredible 
and could only be explained as an after- 
thought, and proceeded). It is contradicted 
in matters that look like details but which 
become very important when their signifi- 
Cance is considered in the light of the events 
both before and after. The contention is 
contrary to the trend of events, and it 
is only bolstered up by the subsequent 
unfortunate quarrels between the plaintiff 
and his adoptive family. The evidence 
is not the less false and misleading because 
it consistsof an exaggerated and false 
version of true events in the light of what 
occurred later. Reading the evidence in 
the light of the events, it must be borne 
in mind that there was no real difficulty 
raised by the plaintiff about the execution 
of the manyata-patras, but, assuming that 
the father was absent, on which point I am 
not satisfied, he merely suggested that his 
father being absent the time was not oppor- 
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tune for undertaking an act of importance 
and that it would be better ifit were done 
when the father was present. I doubt 
whether the father was really absent or 
the plaintiff made anything of it; the 
father’s letters show that he was himself 
responsible for getting Jamadagni to be 
present. Bai Laxmibai seems to have been 
impatient. She desired that the manyata» 
patras should be executed as soon as 
possible: that it should be explained to 
the plaintiff that the absence of his father 
could really make no difference, and if 
there was any possible reason why the 
plaintiff should consult anybody further 
on the matter, there were friends —-Ram- 
gowda, an old friend of the family, and 
Hanmantrao, apparently also a person in 
a position to explain matters to the plaint- 
iff, who explained it to him, mainly reying 
upon the fact that the whole thing had 
been arranged by his father, and that, 
looked at from any point of view, there 
could be no possible objection to the execu- 
tion of the deeds, but the non-execution 
could only be contemplated if the plaintiff 
wished to enter mto litigation and to 
bring trouble upon himself. As I have 
already said, the mere non-execution of 
the manyata-patras would mean notbing. 
Unless the plaintiff was prepared to bring 
suits himself to have the gifts by his 
adoptive mother cancelled, his position 
would not be changed. If he brought 
such suils, he would be in conflict with 
his benefactors and with the persons to 
whom he has looked for his support for 
his education and marriage. They would 
be entitled to refer to the admitted fact 
that the father never wished these suits 
to be brought and that the plaintiff's elder 
brother who isa Pleader did not countenae 
nee them. It would be a course of conduct 
that no right-minded person would approve, 
The plaintiff would be looked upon by the 
public asa dishonourable grasping person 
and would forfeit their good opinion. 


If there was anything like a hitch to 
the execution of the manyata-patras, it 
was not a serious one. It was that the 
plaintiff's father was not present and that 
it would be better to await his arrival, 
Then it was explained to the plaintiff that 
the absence of his father did not matter 
at all because his father was clearly in 
favour of the execution of these deeds. 
The whole of the evidencein regard to 
threats when pieced together seems to me 
to be unworthy of credit and to have been 
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got up only on the materials as they 
presented themselves three years later 
when the present suits were brought, 
Assumirg, however, that the evidence 
on behalf of the- plaintiff can be reconciled 
with his own allegations in the pleadings, 
and thatit is not inconsistent with itself 
and with the documentary evidence in 
my opinion it does not satisfy any of the 
sections of the Contract Act which lay 
down when consent is not to be deemed 
free: Section 14; nor does it bring the 
plaintiff's case under any principle of 
law entitling the plaintiff to have the 
reliefs he seeks. It was necessary for the 
Plaintiff to set out clearly and with due 
Particulars his case under this head. His 
case has, on the contrary, been put vaguely 
as “pressure and threats.” “Pressure and 
threats” are terms that may mean any- 
thing. The plaintiff would no doubt have 
preferred to have all the non-watan pro- 
perty aswell as the watan property in 
the course of every bargaining there 
might be what may be described as 
threats and pressur2—to break off the 
negotiations or to approach another 
person. But before a contract duly 
entered into can beset aside or a per- 
son relieved from his contractual liabili- 
ties, the threat or pressure must take 
the form of undue influence or coercion 
or duress as these expressions are under- 
stocd in the law. A person may be forced 
by circumstances to enter into a transac- 
tion which he would rather not have 
entered into. If the circumstances are 
explained to him and it is pointed out 
that he ought to enter into the transaction 
-—either because his honour requires it 
orhe would have peace of mind and be 
saved from future worries—that would 
be pressure nodoubt but need not be 
undue influence or coercion so as to 
vitiate the transaction. Undue influence 
could not, in the present case, be seriously 
put forward or supported and instead of 
“eoercion” “threats and pressure” were 
relied upon. “Coercion“, I presume, must 
mean some thing like duress—Lord 
Macnaghten in the case I have cited 
apparently treats the two expressions as 
having the same significance—where 
though the party nominally and physically 
consents, his mind is never in agreement 
with what he is apparently made to 
consent to. Oonsidered in this light, the 
plaintiff's case must totally break down. 
These manyata-patras were executed after 
months of discussion and arrangement 
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between the plaintiff and his father on the 
cneside and Laxmibai and her friends 
on the other. They were. executed after 
the delay of several days incurred in obtain 


ing the stamps ond in having them 
finally- drawn up and getting them 
registered. : 


In the result Iam of opinion that the 
plaintiff's evidence as to the alleged 
threats and pressure is greatly exaggerated 
and cannot be accepted except with 
serutiny and caution. But, that even if it 
be accepted as beingin the main true, it 
does not make out a case for declaring the 
manyata-patras to have been executed 
without the free consent of the plaintiff. 
To use Lord Macnaghten's expression, they 
are extremely righteous transactions, 
trausactions into which a right-minded 
person might be expected to enter. I 
would, therefore, dismiss the appeals with 


costs, As my learned brother takes a 
different view, Iagree in the order he 
proposes. 


(Owing to difference of opinion between 
Barlee and Tyabji, JJ. the appeals were 
referred to Divatia, J. who delivered the 
following judgment.) 

Divatia, J—These appeals have been 
referred tome on account of a difference 
of opinion between Barleeand Tyabji, JJ. 
The point of difference as stated is. 
whether the plaintiff is entitled to have 
the manyata patras (confirmation deeds) set 
aside and to recover possession of the 
properties given by his adoptive mother to 
the defendants. 

The main facts bearing on the point are 
shortly these : Plaintiff who was born in 
1912 was living with Laxmibai. the widow 
of Bhimrao Naik, to whom the suit 
property belonged since he was about five 
years old. Bhimrao and the plaintiff's 
natural grandfather were sons of two 
sisters. It appears that he lived with 


. Laxmibai as the latter intended to adopt 


him, and in 1929 the idea of adopting the 
plaintiff was put into effect and the 
adoption took place on February 21, 1929. 
At the time Laxmibai had two daughters 
of hers, Venubai and Haribai, living and 
the third daughter Dhondubai was dead, 
leaving a son called Chidambar. Laxmibai 
had a brother called Dattatraya Jamadagni. 
The property consisted of watan and non- 
watan properties of the value of nearly a 
lac of rupees, the watan property being 
worth about Rs 60,000 and the non-watan 
about Rs. 40,000. Laxmibai being desirous 
of providing for her two’daughters and the. 
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daughter’s son as wellas for her brother, 
it was agreed at the time of the adoption 
between Laxmibai and the natural father 
of the plaintiff, who was then a minor, 
that the plaintiff's, adoption should take 
place on condition that the non watan 
properties were given in gift to the two 
daughters of Laxmibai, her daughter's son 
and her brother. It was also agreed bat- 
ween Laxmibaj and the plaintiff's natural 
father fhat the former should rem.in in 
possession and management of watan pro- 
perties during her lifetime, and that what 
was to be given tothe plaintiff out of the 
income of the watan properties was 
entirely dependent upon her will and that 
he had no right to demand anything dur- 
ing her lifetime. These agreements were 
embodied in documents passed on the day 
previous to the adoption, 6. ¢, on Febru- 
ary 20,1929. Four deeds of gift of difer- 
ent portions comprising the whole of the 
non-watan property were passed by Laxmi- 
bai in favour of her two daughters, her 
daughter's son, and her brother, respec- 
tively, and the fifth deed in the nature of 
an agreement was passed by the minor 
plaintiff, who was then about 17 years of 
age, as represented by his natural father 
as his guardian in favour of Laxmibai. It 
was also agreed at the time that the 
plaintiff, on attaining the age of majority, 
was to pass documents in confirmation of 
the four deeds of gift passed by Laxmibai, 
and two persons, named Abasaheb Kul- 
karni and Gurunath, stood as guarantors of 
the plaintiff's passing those documents. The 
plaintiff became major on September 24, 
1930, and his case is that socn after that 
Laxmibai asked him to pass the confirma- 
tion deeds and as he was unwilling to do 
so, she and ner nearest relatives that is to 
say, the donees under the gift deeds, as 
well as some of their well-wishers gave 
threats to him that if he did not pass the 
deeds, they would get his adoption set 
aside, that they would not get him married 
and he would not be given money for his 
education: that Laxmibai took undue 
advantage of her position and as the result 
of these threats, the plaintiff had to pass 
the necessary documents confirming the 
deeds of gift on November 19,1930. Tha 
three suits out of which these appeals 
arise have been brought by the plaintiff 
on September 22, 1933, for possession of 
the properties conveyed under these deeds 
of gift and the confirmation deeds, and 
subsequently there was a fourth suit for a 
declaration that he was the validly adopted 


LINGO BHIMRAO V. DATTATRAYA SHRIPAD (BOM.) 


825 


son of Bhimrao and that the properties 
under the agreement with the adsptive 
mother, Laxmibai, that is to siy, the 
watan properties, were of the full ownership 
of the plaintiff, that the agreement was 
not binding on him and that he wag en- 
titled to take their possession. One of the 
donees, Haribai, having died without issue, 
it was not necessary to seb aside the gift 
deed to her. 

The trial Court dismissed the suits on 
the ground that the plaintiff had not 
proved that the confirmation deeds were 
taken from him by undue influence, that 
the gift deeds were valid, and that the 
plaintiff was not, therefore, entitled to the 
relief sought. The main point, therefore, 
in these appeals is whether the plaintiff is 
entitled to avoid the confirmation deeds on 
the ground of threats and undue influence 
under ss. 15 and 18, Oontract Act. Under 
s. 15 “coercion” is the committing, or 
threatening to commit, any act forbidden 
by the Indian Penal Code, or the unlawful 
detaining or threatening to detain any 
property, to the prejudice of any person 
whatever. with the intention of causing 
any person to enter into an agreement. 
Under s. 16, a contract would be said io 
have been induced by “undue influence’ 
where the relations between the parties 
are such that one of them is in a position 
to dominate the will of the other and uses 
that position to obtain an unfair advan- 
tage over the other. This section has 
been interpreted to mean that the first 
thing to be considered was the relation- 
ship between the parties, that is to say, 
whether one party was in a position to 
dominate over the other, and then it must 
be proved that that position was used to 
obtain an unfair advantage, and even 
though the transaction may be uncon- 
scionable, relief cannot be granted until 
the initial fact of the position to dominate 
the will was established. If such position 
is proved, and the transaction also appeared 
to be unconscionable, the burden of 
proving that the contract was not induced 
by undue influence would lie on the per- 
son in a position to dominate the will of 
the other: see Raghunath Prasad v. Sarju 
Prasad (6) and Rama Pathar & Brothers v. 
Manikkam (2). [thas also been held that 
a transaction would be voidable as against 


(6) 51 I A 101; 82 Ind Cas, 817; A I R192: PO 60; 
3 Pat 279; 5 P LT 72; 22 A L J105; 2 Pat L R87; 19 
L W 470; 34M L T 57;46 ML J 610; 26 Bom. LR 
595; 28 O W N 834: 11 O L J 122; (1924) M W N 638; 
a A@ O) 206; 10 O &A L R 1395;1 O W N 219 
PO). 
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a third party, if it isthe result of undue 
influence andthat party took the benefit 
either as a Voluateer or with the know- 
ledge of the exercise of undue influence 
by a person who was in a position to 
dominate the will of the executant, as the 
third party's knowledge of the fiduciary 
relationship between the parties to a con- 
tract and the exercise of uadue influence 
puts that party under the same disability as 
the other party who occupied the position of 
confidence: see Lakshmi Dass v. Roop Laul 


ey is on these principles that the evidence 
in thie case is to be appreciated. The 
plaintif has deposed tothe use of threats 
by Laxmibai and her relatives as men- 
tioned above, and he says that when he 
was asked to execute the confirmation 
deeds within two months of his attaining 
majority, he replied that he would do noth- 
ing unless he consulted his natural father, 
Abaji, who was then away, but that he was 
told that he need not wait and he must pass 
the deeds on the next day. He further 
deposes to the fact that next day two 
persons, who were friends of the family, 
viz. Ramgowda and Hanmant, were sent 
for by Laxmibai to her house and they 
also told him that there was no need to 
ensult his father, that he had already 
passed the agreement, and it was necessary 
in his interest to pass the deeds, as other- 
wise the result would nct be good for him 
and that he would be troubled. He 
thought that the threat given to him was 
real, and as a result, he ultimately executed 
the documents. I might observe that the 
plaintiff's natural father, who had p'edged 
his word with Laxmibai to have the con- 
firmation deeds passed, was desirous that 
his son should execute the deeds. He had 
written letters to the donees immediately 
after the plaintiff attained majority to 
come to the plaintiff's village to get the con- 
firmation deeds from the plaintiff. The 
evidence, however, does not satisfactorily 
show that the plaintiff was aware of his 
natural father’s desire for the execution of 
these documents. I will, however, assume 
that the plaintiff had some knowledge about 
it, but it seems to me to be sufficiently esta- 
blished, asheld by the learned trial Judge, 
that the plaintiff's natural father was not in 
the village where the plaintiff and Laxmibai 
were residing at the time ofthe execution 
of tbe deeds. The defendant, 7. e. 
Laxmibai and one of the donees, namely 
her brother Dattatraya, depose that there 
‘were no threats given by them to the 
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plaintiff who passed the deeds of his own 
free will without any objection. In my 
opinion, having regard to the fact that the 
plaintiff was living under the authority of 
his adoptive mother, and having regard to 
the further fact that he was dependent for 
his maintenance and education solely upon 
her under the agreement about the watan 
property, Laxmibai wasin a position to 
dominate the will of the plaintiff and that 
the burden would lie upon her to show 
that no undue influence was used on the 
Plaintiff in taking the deeds. But even as- 
suming thatthe burden did not lie upon 
the defendants, both the parties have led 
evidence, and the question is whether the 
plaintiffs case of threats and undue 
influence is established on the evidence. 
Apart from the statements of the parties 
themselves. we have two witnesses, namely 
Ramgowda and Hanmantrao, and if their 
evidence is to be believed, the plaintiff's 
ease should be held as substantially 
established. These witnesses have not been 
disbelieved by the lower Court, and I do 
not see any reason to disbelieve them. 
They are old friends of the family :nd 
Laxnibai admits in ber deposition that she 
cannot say why they tell a false story. 
There is no doubt, tomy mind, that these 
two persons were summoned by Laxmibai 
when the plaintiff was reluctant to pass the 
deeds, and subsequently they have also 
attested these documents. Their evidence 
is not shaken in cross-examination. Rame 
gowda deposes that the plaintiff was not 
willing to pass the deeds, and Laxmibai 
and some of the donees gave the threats 
about cancelling the adoption, cte., which 
the plaintiff alleges; that he told Laxmi:bai 
that he would induce the plaintiff to execute 
the documents, and he told him to pass 
them as otherwise something dangerous 
might happen. Heno doubt says that he 
did not wish to threaten the plaintiff into 
passing the deeds, but he advised him for 
his benefit and that the plaintiff listened 
to him accordingly. The other witness 
Hanmant also deposes that the plaintiff told 
him that be would pass the deeds on his 
father's return after thinking over the 
matter. He also deposes to the use of 
threats by Laxmibai and others that he 
thought that the plaintiff agreed to pass 
the deeds unwillingly, and that the plaint- 
iff agreed to pass the deeds as “I was older 
and he was to respect an elderly man’s 
advice.” 

The learned trial Judge observes that 
the testimony of these witnessea would not 
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be proof of undue influence, and that pres- 
sure, advice and persuation have to be used 
when a party does not readily agree. But 
although it is true that advice on the part 
of an elderly person would not by itself 
amount to undue influence, I think that on 
the evidence of these two witnesses what is 
established is not mere advice or persua- 
sion but threats by Laxmibai and someof 
the donees anda sort of pressing admoni- 
tion by these two witnesses, and it seems 
to me that but for the threatening attitude 
of the adoptive mother and the elderly 
advice and pressure by the two witnesses 
the plaintiff would not have executed the 
deeds. The only question therefore is, 
would this amount tothe exercise of such 
undue influence as would make the deeds 
voidable ? In considering this question, it 
is importaut to note in the first place that, 


having regard to the decision of the Privy | 


Council in Rama Patter & Brothers v. 
Manik Kam (2), the gift deeds passed 
by Laxmibai tothe several donees would 
not be in any way binding against the 
plaintiff as family settlements or otherwise, 
because they were clearly detrimental to 
his legal rights. If therefore the plaintiff 
was to confirm these deeds on his attain- 
ing majority, his confirmation would be 
valid if he acted with a free and open mind 
and with the knowledge that the gift deeds 
which were by themselves invalid could be 
validated only by his confirmation, for, as 
observed in Kempson v. Ashbee (4), to con- 
stitute a confirmation there must be know- 
ledge of the invalidity of the document.” 
There is nothing to show on the evidence 
that the plaintiff was aware of the legal 
effect of the deeds. In fact he does not 
appear to have been acquainted by anyone 
of his legal rights. Re received moral 
advice as to his duties but not legal advice 
as to hisiights. He wanted time to con- 
sider and consult his father which was not 
given to him. True, his father was in 
favour of passing the deeds as he had 
pledged his wcrd to it. Nevertheless, the 
plaintiff was reluctant to pass the deeds 
without consultation with his father. It 
might have probably satisfied him about 
the advisability of passing the deeds or it 
might have had no effect on his mind. But 
surrounded and pressed as he was by all 
persons whose interest clearly lay in the 
execution of the deeds, it is clear that he 
had no independent advice and no oppor- 
tunity to acquaint himself as to his rights. 

(7) (1875) 10 Oh 15; 44 L J Oh 195; 31 LT 525; 23 
W R 98. pseu, 
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Courts of equity have protected such young 
persons of tender age who have entered 
into transactions at the instance of those 
who are in a position to dominate their 
will. Can the plaintiff be said to be a free 
agent in the circumstances which are 
proved ? The general principle applicable 
in such casesis very well summed up in 
Hall v. Hall (8). There the case of undue 
influence was considered with reference to 
a testator making a will, and the decision 
in that case applies with greater force to 
the case of undue influence exercised upon 
a boy who has just emerged out of mino- 
rity. The observations in that case are: 
(p. 4824) : 

“Persuasion appeals to the affections or ties of 
kindred, to a sentiment of gratitude for past 
services, or pity for future destitution, or the 
like,—these are all legitimate, and may be fairly 
pressed on a testator. On the other hand, pre- 
ssure of whatever character, whether acting on 
the fears on the hopes, if so exerted as to over- 
power the volition without convincing the judg- 
ment, is a species of restraint under which no 
valid will can be made. Importunity or threats, 
such as the testator has not the courage to resist, 
moral command asserted and yielded to for the 
sake of peace and quiet, or of escaping from dis- 
tress of mind or social discomfort, theso, if car- 
ried to a degree in which the free play of the 
testator’s judgment, discretion or wishes, is over- 
borne, will constitute undue influence, though no 
force is either used or threatened. In a word, a 
testator may be led but not driven; and his will 
must be the offspring of his own volition, and 
not the record of some one else”, 


Applying that test here, itseems to me 
that the present case does come within the 
definition of undue influence embodied in 
s. 16, Contract Act. There are Indian 
cases also to show that in similar cireum- 
stances, Courts have granted relief on 
similar grounds: See Lakshmi Doss v. Roop 
Laul (3), the judgment of Sankaran Nair, J, 
in Roop Laul v. Lakshmi Doss(9) and 
Rama Patter & Brothers v. Manikkam (2). 
The same is the effect of a recent English 
case, viz., Lancashire Loans, Lid. v. Black 
(1). No doubt the righteousness of a 
transaction is one of the factors to be 
considered, but it is not the only one. All 
the circumstances connected with it areto 
be taken as a whole, and taking them-as 
such, I think the deeds are vitiated by 
threats and undue influence, and as such 
not binding on the plaintiff. 

It is contended on behalf of the respon- 
dents that there has been delay and laches 
on the part of the plaintiff in seeking relief 


(8) (1868) LRI P48l; 37 LJ P 40; 18 LT 159; 
16 WR 544, 


(9) 29 M1. 
*Page of (1868) L. R. 1 P—[Hd.] 
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as he filed the present suits nearly three 
years after the execution of the deeds, and 
that therefore the equitable relief of avoid- 
ance of the deeds cannot be granted to him. 
Tt is urged that the plaintiff has, really 
speaking, been put up to file the suits by 
his father-in-law, who is a lawyer and under 
whose influence the plaintiff came after 
his marriage in 1931, and that but for his 
father in-law’s advice the suits would not 
have been filed. I will take it on the 
evidence that it was his father-in law who 
advised the plaintiff to launch this litiga- 
tion. But even so, I donot think that the 
suits are baired by laches and delay. In 
the first place, the plea of laches and de- 
lay does not apply to the case of a 
gift as opposed to a contract, as held in 
Alleard v. Skinner (10), at p. 173*. But even 
assuming it does, the delay must be taken 
to begin from the time when the plaintiff, 
discovered the true nature of the deeds. 
Under Art. 91, which is applicable to suits 
of this kind, the three years’ period of 
limitation, as held in a recent decision of 
the Privy Council in Someshwar Dutt v. 
Tirbhawan Dutt (11), runs from the date 
when the plaintiff discovered the true 
nature ofthe deeds, That being the start- 
ing point of limitation, the delay or laches 
must also be reckoned from that time and 
not before, and there is nothing to show 
on the evidence that the plaintiff discovered 
the true nature of the deeds and his legal 
rights before he was advised by his-father- 
in-law as to the real nature of the trans- 
action at the end cf 1932. I therefore 
answer the point which is referred to me 
in the affirmative, In First Appeal No. 287 
of 1935, there is a further plea that the 
land given tothe donee was mortgaged by 
Bhimrao and that he had paid off that 
mvrigage, and that being so, the plaintiff 
must redeem himand cannot get anything 
more than a declaration. The parties were 
not fully heard onthis point by the Divi 
sion Bench, and therefore sitting alone I 
cannot decide that. It will have to be decided 
by a Bench before final orders are passed 
in this appeal. 
D. Answered in affirmative. 


(10) (1887) 36 Ch D 115; 56 L J Ch 1052; 57 L T 61; 
36 W R 251 


(11) 61 I A 224; 149 Ind. Oas. 480; A I R1934P 0 
130; 9 Luck 178; 6 R P O 151; 11 O W N 784; 38 C W 
N 808; 67 ML J 7; 40 LW 5;59 O LJ 454; (1934 
M W N 647; 1934 A LR 593; 19340 L R 513; bos 
A l J 585 (P O) 


sj age of (1687) 36 Oh. D. [Ed] 
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CALCUTTA HIGH COURT 
Civil Suit No. 1615 of 1933 
August 10, 1936 
Ameer ALI,J. > 
RAMDHONE BULAKIDAS—Ptatntive 
versus 
KEDARNATH MOHATA AND OTAERS— 
DEFENDANTS 
Transfer of Property Act (IV of 1882), s. 59— 
Scope and applicability—‘Any order made therein", 
implications of—Partition—Costs—Should be first 


provided for. . 
Although s 52, Transfer of Property Act isin 
general terms, it limits its own operation. For 
ita application it must be a suit in which the 
rights to immovable property are in issue; the 
order must be anorder relating to rights to such 
property, and the transaction which will give place 
or be made subject to the order of the Court, 
must be one which derogates from the other 
parties’ rights to the property in suit, the order 
of the Oourt must relate to rights which the 
parties claim, or which they might have claimed 
in the property. The Oourt cannot create pro- 
prietary right ina party on grounds distinct from 
the property itself. In other words s. 52 only 
applies to rights of the other “party” involved in 
and arising out of the property which is the subject- 
matter of the suit. Bharat Ramanuj Das v. Srinath 
Chandra Sahoo (2) and Sudhirendra Deb Manna v. 
Ranendra Deb (3), explained. [p. 832, cols. 1 & 2.] 
The costs of a partition suit have first to be 
provided for, and no party or transferee can get any- 
thing except what is left, if anything. [p. 831, col. L] 
Mr. S. C. Roy and Nagen Bose, for the 
Plaintiff. 
Mr. N. C. Chatterjee, for the Defendants. 
Judgment.—tThis suit turns upon a 
question of lis penviens. The short facts 
are as follows: Counsel were each good 
enough tohand mea list of dates. That 
supplied to me on white paper, I think by 
Mr. Chatterjee. is in tabular form, and 
may remain withthe record assiowing in. 
detail the position with which [ hive to 
deal. I cnly propose to state the essen- 
tidls. We are concerned with four suits; 
(1) Suit No. 31 of 1924 filed on January 3, 
1924, which has been referred to as the 
Partition suit, although in point of fact 
it was filed by the plaintiff for a decla» 
ration that the property belonged wholly to 
him. It became in substance, owing to 
the rejection of the plaintiff's contention, 
a suit for partition of the properties men- 
tioned in Sch. A to the plaint: see pp. 5, 
7,17 and 19 of the agreed brief of docu- 
ments. These references show that the 
defendant did not accept the list of pro» 
perties in Ex. A as a complete list of the 
properties to be partitioned. The premi- 
ses with which we are concerned in this 
suit, No. 6. Sikdarpara Lane, is the first 
item in Ex. A; (2) Suit No. 748 filed on 
March 1], 1924, being a suit for dissolution 
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of partnership ; (3) Suit No. 967 of 1929 filed 
on May 10, 1929, being a mortgage suit upon 
the mortgage of a half shure of No. 6, 
Sikdarpara Lane; (4) Suit No. 1615 of 
1933 filed on July 20, 1933, beinga decla- 
ratory suit for the purpose of establishing 
that the mortgage referred to prevails over 
the rights of the defendant Radha Bai 
under a certain order made in Suit No. J, 
the partition suit. 

The following short history will further 
explain’ the nature of the suits. Radha- 
kissen and Gopikissen, two brothers gov- 
erned by the Mitakshara School of Hindu 
Law, carried on a certain business, which 
I will call Y, Their shares in the partner- 
ship were 9 and 7. I will call Radhakissen 
and Gopikissen, and after Gopikissen’s 
death his widow Radha Bai, respectively 
A and B. Gopikissen left a will under 
which his widow inherited. A and B cut of 
the profits of Y purchased certain prop- 
erties, in particular the properties set out 

.in Sch. A, which I will call X. The im- 
movable properties are X and the business 
is Y. The first point to noticeis that X 
and F are distinct. X was bought with 
the profits of Y, itis true, and the busi- 
ness Y might equally well have been financ- 
ed from the income of the properties. But 
they are distinct classes of property. The 
property X is not the assets of the busi- 
ness Y. Nosuch case has been made. 


The next stage is that A in Suit No. 1 
alleged that he and B are co-parceners in 
X, and that it is joint family property and 
his prayer is fora declaration to that effect, 
‘which would exclude the widow of Gopi- 
kissen, whom I will now call B, from any right 
in X. The suit was tried by Chotgner, J. 
who held against A to the effect that there 
had been already a partition between A 
and B, and that at the time of Gopikissen's 
decease A and B were co-owners with equal 
shares in the immovable property X. Asa 
result,the widow of Gopikissen, 8, was 
entitled to a. half-share. A preliminary 
decree was passed in that suit for partition 
in favour of the defendant B. ‘That pre- 
. liminary decree was dated December 10, 
1924. It declared A and B each to be en- 
titled toa half of X and directed the usual 
_ enquiries, including an inquiry as to what 
the joint properties consisted of : see p. 65 
of the agreed brief. Then came the pro- 
ceedings before the Commissioner, Mr. 
_Remiry. But before these were entered 

“upon, Suit No. 2, the partnership suit, had 
been filed by B against A. This was a 
‘partnership suit for dissolution of the trad» 


(9) 
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ing partnership Y. Before those proceed- 
ings in No. 2 had culminated in a prelimi- 
nary decree,the enquiry in the partition 
suit was taken up, and on September 11, 
1925, and this is a fact strongly relied 
upon by the plaintiff in this suit—at a 
meeting before the Commissioner, the attor- 
ney for B mentionedthe pendency of the 
partnership suit, and there is no:ed an 
agreement to this effect that the “subject- 


matter of Suit No. 2, the partnership suit, 


should be excluded for the present.” On 
Maren 2, 1920, the preliminary decree in the 
partnership suit was passed. In this suit 
again, A Kadhakissen failed. He had at- 
tempted to set up a discharge by Gopi- 
kissen prior to his death. He failed, and an 
ordinary preliminary decree for winding 
up the partnership was passed and accounts 
were taken. 

Pending the taking of those accounts on 
May 6, 1927, A mortgaged his half share 
in the premises | have mentioned, that is 
to say part of X to the present plaintiif 
for tne sum of Rs. 20,000. On December 8, 
1930, 55 a result of accounts in the parti- 
neronip suit, a final decree was passed 
against Ain favour of B for the sum of 
kis. 1,1/,000. B having thus won in the 
Partmersuip suit, then sought to have her 
nights maue effective ın tue partition suis, 
on May 11, 1931, see pp. 49 and 50 of 
the agreea brief) there is a record of a 
further discussion before the Comuiissioner 
from which we tind that the atuorney for 
B is arguiug that sue is entitled to have 
this decree tur Rs. 1,1¢,000 * bruugnat into 
this suiv” sv taat she could have a right of 
set-off against Radhakissen A and make it 
effective against the share which would be 
allouted to Kadgakissen. ‘I'he result of that 
discussion was that the Commissioner re- 
fused to deal witn the matter without a 
special order. B, therefure, appiied to the 
Court for an order. 

“that the Oommussioner of Partition be at liberty 
to take into account the decree made in favour of the 
applicant in Suit No. 748 of 1924.” 

that application was made in the par- 
tition suit, Suit No. 1. Lt was not opposed 
by A. Jt was not upon notice to the morte 
gagee. An order was made on April 12, 1932, 
‘the order continues to the eect that : 

“The Commissioner under writ of commission do 
proceed on that basis, (that is to say, the basis of 
the decree inthe partnership suit being taken into 
accuunt) and in equalizing the shares of the par- 


ties he will be at liberty to take the same ino 
cunsideration.” 


in pursuance of this order the Commis- 
sioner, Mr. Kemity, allotted the whole of 
the half share of A in the premises ja 
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question to B, and it is to get over this 
allotement cf A’s share to B that this suit 
is filed. Before I deal with the question 
of law, I will try and analyse the position 
as regards the constitution of the suits. 
The position seems tome to be this. In 
attempting this analysis, I am anticipating 
the contention on the part of the defend- 
ant, relying upon the principle of lis 
pendens, that notwithstanding the preciss 
form of the plaint in the partition suit 
and the preliminary decree, nevertheless, 
in substance, the partnership matters could 
have been included in those proceedings. 

First of all (and I shall express my 
view by the symbols that I have already 
mentioned) that had X been the assets of 
Y, that is tosay, had the immovable prop- 
erty been partnership assets, there is no 
question but that there could have been one 
suit in respect of both Y and X. In sub- 
stance that would have been purely a part- 
nership suit. Secondly, had Y been a co- 
parcenaly business and X been either co- 
parcenary Or cc-owned property, there 
could have been one partition suit both in 
respect of X and Y. I am not forgetting 
that so far as the co-parcenary business is 
concerned, this would have involved, or 
might have involved, certain accounts or 
investigations ostensibly similar to the ac- 
coants or inquiries which are involved in 
a partnership suit. But in principle it would 
not be & partnership suit, and in point of 
fact, this being a Mitakshara family, as 
J understand the law, there would not have 
been any directions for taking past ac- 
‘counts jn the partition of the co-parcenary 
business. In principle it would have been 
a pure partition suit. 

As things are, logically, two suits were 
necessary. (1 say logically forreasons which 
{ will explain in a moment). One, for the 
winding-up of the business with accounts 
appropriate to a contractual partnership, 
accounts inter se between the partners in- 
cluding past accounts, accounts of debts to 
outsiders. and ultimately a sale of the re- 
maining assets, a division of the net assets 
if any, and failing assets a decree as bet- 
ween the two partners, an event which in 
fact took place, and, other things being 
equal, an event which could not have taken 
place in a partition of a co parcenary busi- 
ness. Another, for partition of co-owned 
properties, in which accounts, it any, are, 
and inquiries are ofa very different nature. 
In the preliminary decree in this partition 
suit, Suit No.1,in fact I find no direction 
“for accounts. Again, if I have appreciated 
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the law correctly, there could not, other 
things being equal, have been general 
accounts, as between A and B. I am not 
disputing, rather I am assuming, that in 
a partition suit there can be accounts for 
the purpose of equalizing the shares, that 
in that sense therecan b> an inquiry as 
to “equities”, but equities limited to those 
arising from the property itself and the con- 
templated division. Iam also aware that 
under certain circumstances and -certain 
conditions accounts might be sought against 
the karta. No such question arose here. 

Now, in this particular dispate the par- 
ties being identical, it might well be that 
the two suits I have mentioned might have 
been put together. It might have been 
convenient to do s>, and without having 
gone into the matter, I see no legal ob- 
jection to the two suits being included in 
one plaint. It would not have been one 
action, however, but two actions in one. It 
would have been first of allan action for 
division of the immovable properties, if 
necessary with equalization for the pur- 
pose of division plus an inqniry as to what 
were the properties to be divided. (That 
and no more, I think, is the meaning of 
the inquiry directed). Secondly, it would 
have been a suit for windingeap, accounts, 
sale and division of the net profits. I am 
further inclined to agree that if these two 
suits were distinct and in the partnership 
suit B gets a decree for a lakh against 
A, it might, from a practical point of view, 
be perfectly reasonable as between A and 
B to amend the pleadings in the partition 
suit and, to use the words already quoted 
“bring in that decree”. 1 also take the view 
that if amendment could be ordered, if 
it could have been done wiih amendment 
the fact that no amendment had actually 
been made would not, in my opinion, Vitiate 
the order. It would, however, be done 
because the parties were the same, not 
because itis one suit. That brings me 
to the point of law, the question of lis pen- 
dens. The essentials of s. 52, reads as fol- 
lows : 

“During the pendency of any suit in which any 
right to any immovable property is specifically 
in question, the property cannot be dealt with 
by any party tothe suitso asto affect rights of 
any other party thereto under any order which may 
be made therein,” 

Mr. Ohatterjee for the defendant sup- 
porting the case of lis pendens contends 
that “any order” means any order the 
Court may pass, and if heis right, this 
order, a perfectly reasonable one as I have 
said as between A and B, will also prevail 
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Over ‘any disposition of the property of A 
ln favour of thethird party, the plaintiff 
here. He first of all relies upon the 
terms of the section which says “any 
order which may be made”. He then 
Telies upon the cases which in this Court 
have criticised the view of Sir Richard 
Couch expressed in Kailash Chandra Ghose 
v. Fulchand Jaharri (1), i.e., Bharat Rama- 
nuj Das v. Srinath Chandra Sahoo (2), and 
in particular Sudhirendra Deb Manna v. 
Ranendra Deb (3), at p. 385%. I have not 
been able to go into the authorities as 
fully as [ liked, but that will not affect 
the view which I shall shortly express. 

The view of Sir Richard Couch has, in 
my . opinion, suffered somewhat unduly 
from the particular phraseology employed. 
That case, so far as I remember, was 
between two transferees. The first trans- 
feree was the mortgagee of one of the 
parties to a partition suit. The second 
transferee was a purchaser under order for 
sale in the partition suit for the purpose 
of discharging costs of the partition suit. 
The second transferee relied upon the 
order of the Uourt as an order passed .in 
the suit, and on this ground contended 
that his transfer took precedence on the 
transier pending the suit by one of the 
parties. in the lower Uourt the main 
reason for the rejection of the lis pendens 
contention was that the second transferee 
relying upon the transfer for costs was 
not a party to the suit or to be considered as 
such and, therefore, not within the section. 
It was held, therefore, that the principle 
which now is enacted in s. 52 but which 
is exactly the same, did not apply because 
no right of any party to the suit was 
interfered with but the right of some out- 
Side party. That is amatter which I need 
not discuss. Everybody now knows that 
the costs of a partition suit have first to 
be provided for, and that no party or 
transferee can get anything except what 
is left, 1f anywning. But that was the 
reason for the decision in the lower Court 
and that was the view upon which sub- 
stantially the Ohief Justice based any 
decision. It was incidentally that he 
used the phrase so otten criticised, at 
p. 489. He answers the rhetorical ques- 
tion : 

“Is he bound by any order whieh the Court may 

-Q) 8B L R44. 

(2) 49 U 220; 66 Ind, Cas, 273; A I R 1922 Cal, 
358; 25 O W N 806; 34 OL J 96, 


(5) 510 LJ 364; 127 Ind. “Das. 785; A I R 1930 
Cal. 539; Ind. Rul, (1930) Cal, 913. 


¥Page of 61 O. L. J.—|Hd.] i 





BAMDHONH BULAKIDAS 9. KEDARNARH Momira (WAL) 


831 


be induced by the parties to make in the course 


- oÊ the suit ? 


He says there must be. limits. As I 
understand it, he means that a transferee 
pendente lite will be bound by any order 
which may be made in the suit normally 
developing, not by what might be called 
a ‘sport’ a—'litis’. We speak some- 
what charitably of a “suit” coming to 
“fruition”. A particular type of suit may 
perhaps be regarded as a particular species 
of tree. A man from an orange tree is 
to “expect” oranges; oranges good, bad 
and indifferent, small and large, but not 
apples. ‘here are defects in all such 
hyperbole but I descend to it, only to 
explain my understanding of Sir Richard 
Couch’s doctrine of expectation. In Bharat 
Ramanuj Das v. Srinath Chandra Sahoo 
(2), the point taken was that a consent 
decree is not such an order or decree as 
comes within s. 52. Mukherjee, J. dis- 
posed of that contention, and ruled that 
a consent decree does fall within the 
scope of rule enunciated in s. 92. He 
went on to criticise the passage in the 
judgment of bir Richard Couch, but 
ultimately held that in that particular 
case the decree which was made was one 
which could have been “expected”, and 
which did logically fit the frame of the 
suit. Owing to tne finding I have just 
mentioned, 1t cannot be argued that this 
is an authority to the effect that a decree 
even if it relates toa matter beyond the 
scope of the suit will operate as lis pendens 
so far as those extraneous matters are 
concerned, Indeed, | think it is an autho- 
rity to the effect that in so far as the 
decree extends beyond the subject-matter 
of the suit, in so far as it deals with 
matters not the subject-matter of the 
suit, it could not operate as lis pendens 
because only to the extent of tne matters 
embraced in the suit will it be a decree. 

As regards Sudhirendra Deb Manna v. 
Ranendra Deb (3), 1 must concede that 
it does look as 1f in this consent decree 
matters were dealt with outside the scope 
of the suit, The main point inthe case, 
however, was not the question of lis 
pendens. It was a question whetner a 
certain settlement should be set as not 
being for the benefit of the minor. The 
question of is pendens was incidental, 
and incidentally the Chief Justice dealt 
with it. The mortgagees were not before 
the Court. In the course of argument 
Oounsel contended on the besis of Nir 
Richard Couch’s judgment that lis pendeng 


83 
would only operate in the case of a decree 
of such a character that the making of 
it could or should have been anticipated 
by the transferee. In dealing with this 
argument at page 385*, Sir George Rankin 
emphasizes that the doctrine of lis pendens 
is really not based on _ notice, and 
he uses this phrase ‘the basis of the 
doctrine is that the parties to a suit cannot 
be allowed to shorten the arms of the 
Court in dealing with the suit’ by trans- 
fers to a third party.’ In other words, the 
doctrine is one of convenience. Then 
certain authorities are cited for this pro- 
position which, in fact, are authorities on 
the other point, the question of setting 
aside a decree where minors are concern: 
ed. The Chief Justice does. however, refer 
in another place to Faiyaz Husain Khan 
v. Munshi Prag Narain (4), which decides 
nothing except that lis pendens will apply 
to a transaction which occurs after the 
institution of the suit but before summons 
is served. The remote origin or the 
theoretical jusfication of the rule seems to 
me to matter not very much. The relevant 
question to my mind, adopting , the 
language of Sir G. Rankin, is what is the 
length of the Court’s arms. So far as the 
English cases are_concerned [see Price v. 
Price (5), and Dart on Vendors and 
Purchasers, it appears] to me that the 
doctrine does not extend to the case of 
any order whatsover. On the contrary it 
does appear to be applicable only to orders 
appropriate (to use a neutral word) to the 
suit having regard to the nature of the 
property involved and the nature of the 
proceedings. In other words, the arm of 
the Court is not unlimited, not capable 
of unlimited extension. 2: 

In my view, for what it 18 worth, the 
section, although in general terms, does 
limit its own operation. Jt must be a suit 
in which the rights toimmovable property 
are in issue; the order must be an order 
relating to rights to such property, and 
the transaction which will give place or 
be made subject to the order of the Court 
must be one which derogates from the 
other parties’ rights to the property in 
suite What I mean is this. A cannot trans- 
fer his interest in X so as to affect 
any right in X „which the Court might 
have established in favour of B. There- 


fore. that any order which the Court might 
a 29 A 339; ATA 102; 10 00 314,4AL 9344 


Ó. 
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have made as tothe right of B in respect 
of X will override or prevail over any 
alienation by A. I think, however, that 
the order of the Court must relate to 
rights which the parties claim, or which 
they might have claimed in the property 
X. The Oourt cannot create proprietary 
right in B on grounds distinct from the 
property itself. 

What the Court has done here in my 
opinion is not to make an order as to B's 
rights in X, that is Radha Bai'’s sights in 
the movable property, but having granted 
to Bin another suit, in the money suit, 
certain rights, a decree for Rs. 1,20,000 has 
ordered satisfaction of that decree out of 
the property of A. A’s transfer has only 
impeded the action of the Oourt in order- 
ing satisfaction of B's personal decree out 
of A’s property. The mortgage by A has 
not affected the rights of Bin X. lt has 
affected the rights of B in Y. What A has 
really done is to defeat the execution, 
Now I think the arm of the Court, while 
it could not be shortened in making any 
order or decree with regard to the rights 
of A and B in the property itself, was 
not capable (as regards outsiders) of 
shooting out and taking the monetary 
right of B and adjusting that monetary 
right against A's property. In other words 
s. 52 only applies to rights of the other 
“party” involved in and arising out of 
the property which is the subject-matter 
of the suit. That again is badly express- 
ed. The result is that in my opinion the 
doctrine of lis pendens'so far as the order 
setting of the decree of Rs. 1,20,000 is 
concerned, does not apply to the mortgage 
of the plaintiff. That substantially disposes 
of the case. 

I should, however, mention as the matter 
may go further, that two sets of issues 
were handed upto me. Certain issues on 
white paper were handed over to me by 
Mr. H. D. Bose and the issues on blue 
paper were handed to me by the other 
side after the issues had been considered. 
Mr. Bose did give up Issue No. 9, the 
question of notice on the plaintiff firm. 
With regard to Issue No. 4, as finally 
settled, it is perhaps right that I should 
express my view The decree obtained 
by Radha Bai was cbviously a perfectly 
genuine decree. With regard to the order 
of April 12, 1932, certain evidence had been 
given and my conclusion is this that 
Radhakissen at that time cared not at 
all. I daresay he then preferred that 
Radha Bai should get the property (he 
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‘being the reversioner). I do not find, how- 
ever, that the order was obtained col- 
lusively. The decision on the point of 
law, however, really covers the whole 
case. It remainsfor Mr. Roy to formulate 
the. declaration which he desired me to 
pass. 

I have made an order for casts in favour 
of the plaintiff against the defendant. 
‘Mr. Chatterjee has suggested an order 
that the plaintiff should add his costa to 
his claim and the defendant should only 
be liable if there is any balance. Radha- 
kissen the mortgagor is a party but he 
does not appear. Nevertheless, and not- 
withstanding possible objections in the 
peculiar circumstances of this case,:I am 
prepared to make that order. The order 
for cosis will include reserved costs, if 
any. The defendant will be Hable for 
any costs not recovered by thesale of the 
premises morigaged to the plaintiff. The 
Plaintiff firm is entitled to a decree in 
terms of cls. (a), (b), (e) and (g) of the 
prayer of the plaint, without affecting the 
charge for costs declured in the final 
decree dated June 6, 1933, made in Suit 
No. -31 of 1924. The costs of the plaintiff 
firm to be added to their claim under 
the mortgage. Such costs to be realized 


in the first instance out of -the sale. 


Proceeds of lot “A“ aforesaid and in the 
event of deficiency, such deficiency to be 
paid by the defendant Radha Bai. 

“Dy Order accordingly. 
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Criminal trial—Defence—Defence of poor prisoners 
at Crown expense—Duty of Crown and Court point- 
ed out— Evidence Act (I of 1872), s. 32—Dying dec- 
laration—Victim making dying declaration by signs 
—Such declaration, howto be recorded—Evidence of 
children—Conviction when can be based on it. 

About the defence of prisoners who are too poor 
to instruct lawyers on theirown account, those whose 
duty itis to select lawyers to defend at the expenses 
of the Crown should not treat the selection as a 
matter of patronage for the benefit of the lawyer so 
appointed. The selection should be made ` from 

-among young men of marked ability. We have 
frequently observed that the persons actually ap- 
pointed do their work very badly and conspicuous 
opportunities for cross-examination and obvious 
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arguments are entirely ignored. In such circum- 
stances also the trial Judge should remember that 
he has the duty not only to prosecution but to the 
defence. He has the Police diary in front of him 
and should use his greater experience to cross- 
examine the witnesses when he sees that the defence 
lawyer is incompetent. He should not do this un- 
necessarily but only when itis desirable in thein- 
terest of justice. [p. 838, cols. 1 & 2] 

Where on being questioned regarding his assail- 
ants, the victim who isin a serious condition and 
unable to speak, makes a dying declaration by signs 
of hands and head, there is the gravest doubt whe- 
ther in the circumstances the so-called dying dec- 
laration can be admitted into evidence if the person 
recording it does not describe the signs more parti- 
cularly than by stating that they were by waving of 
the hands and movement of the head Itis not his 
function to record merely his interpretation of the 
signs, but he should record the precise nature of 
the signs, leaving the interpretation to the tribunal, 
Alerander Pereira Chandarasekera v. Emperor <1), re~ 

ied on. . 
“The evidence of children ualess immediately 
available and unless received before any possibility 
of coaching is eliminated is notoriously dangerous, 
[p. 838, col. 1.] 


D. Ref. and Or. A. made by the Sessions 
qadge, Bhagalpur, dated September 3, 

Mr. Rajkishore Prasad, for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

dJudgment.—tThis ig the appeal by a 
woman named Darpan Potdarin (aged bet- 
ween 50 and 55 years) who has been 
convicted and sentenced to death by the 
Sessions Judge of Bhagalpur sitting in the 
Santal Parganas for the murder of her 
daughter Titwa (aged about 24 years). 

In the early hours of the morning of 
February -19 last, the Sub Inspector (P. W. 
No. 11) stationed at the Police Station of 
Sarath in the District of Dumka was 
awakened by a Chaukidar Raghoo Mirdha 
(P. W. No. 10) of village Dhoro Dumar, 
about three miles from the thana. The 
chaukidar said that there had been a 
murder in his village. The Sub-Inspector 
came out and saw a girl lying on a cot 
with bleeding injuries. He asked her 
who were her assailants, but she cvuld 
not speak. There were also present the 
accused Darpan and some villagers of 
wh m four have been called as witnesses; 


` that is to say, Barjoo Poddar (P. W. No. 6), 


Mohammad Hakeem Mirza (P. W. No. 7), 
and the before-mentioned Chaukidar Raghoo 
Mirdhan (P. W No: 24). In addition to 
these, other Potdars (men) are said to have 
been present and also two persons Sakroo 
Mahto and Loku Raut. he accused Darpan 
Potdarin was questioned by the Sub-In- 
spector and her statement was taken dawn 
and lodged as a first information Phe 
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first information, however, does not embody 
the complete statement of Darpan, for as 
will be shown later, she made additional 
statements to the Sub-Inspector after the 
first information report. She stated that 
she was the wife of Bhagirath Poddar 
(P. W. No. 9), that she had come with cer- 
tain villagers (whose names I have mention- 
ed) and her daughter who was lying wound- 
ed on the cot. She said that on the previous 
night she and her daughter after taking 
their meal were sleeping on separate cots 
on the southern verandah of their house, 
that her: youngest son Jiblal (P. W. No. 4) 
aged ten years was sleeping with her and 
that the daughter Titwa was sleeping with 
her own child aged two years, that after 
the. moon had set, she (the informant) went 
into the courtyard for natural purpose and 
then heard her daughter crying out 
‘mother, mother, I am killed, I am killed.’ 
She ran to the verandah and saw two men 
running away and passing out through the 
western wall of the compound in front ; 
that she lighted a lamp and found that 
her daughter was wet with blood, with 
her neck and cheek cut, and that she could 
not speak. That she and her s:n raised a 
cry and the villagers including the chauki- 
dar came up and saw what had happened. 
That her daughter's son Ganesh Poddar 
(not called as a witness) had gone away on 
the morning of the day before to celebrate 
the sun god festival at village Sirsa (which 
is 7 or 8 miles from this village) where 
her eldest son lives and works as a gold- 
smith. That the informant'’s husband had 
also gone to Sirsa at noon of the day 
before. That she suspected that someone 
from the village had committed the crime 
but she could not recognize the men whom 
she saw running away. The Sub-Inspector 
noted also that the chauktdar had found a 
goldsmith's iron anvil saying that this was 
found near the daughter's cot. It bore no 
blood stains, but the Sub-Inspector took it 
and kept it. 

The Sub-Inspector in cross-examination 
stated that he had questioned Darpan and 
asked her if she had any quarrel with any- 
body. She replied that she had had a quarrel 
with Moti Poddar (P. W. No. 8) who had 
called her a witch on the Wednesday pre- 
ceding the day of occurrence, and she told 
him further that Moti’s wife had become 
insane and it was in that connection that 
Moti had called Darpan a witch. She also 
stated to the Sub-Inspecter that her 
husband Bhagirath had illicit connection 
with the wife of Dhano Poddar and that 


DARPAN POTDARIN v. RMBRROR (PAT) 


17316 
Titwa'’s character was bad. The Sub» 
Inspector prepared an injury report of the 
daughter Titwa and sent her to the Sarath 
hospital. Se had about a dozen injuries 
consisting of incised wounds on the neck 
and face which would seem from their 
nature to have been infl’cted with a knife, 
There was also a simple fracture of the 
left clavicle. Sub-Inspector also exa- 
mined the person of Darpan, the first 
informant. In his evidence he says that 
he conducted this examination at the thana 
at about 9a. u., that is to say, after the 
taking of what has been called a dying 
declaration of the injured girl at the hospi- 
tal, but we are not sure that the Sub-In- 
spector is correctin stating that he made 
the examination cf Darpan after the taking 
of such dying declaration; he may have 
done it after taking the first information re- 
port. He was not cross examined on this 
point as he should have been, but at what- 
ever time she made the declaration, he found 
the following state of affairs. There were 
marks of dried blood at the corner of each 
eye and there were also blood-stains on the 
sari, but the sari was being worn inside 
out and the stains were on the side which 
she was then wearing next to her body. 
They consist of drops of blood in 13 or 14 
places and looked as though they had been 
spurted on to the garment. There were 
also stains on the upper wrapper which 
had a smeared appearnce. Darpan on 
being questioned by the Sub-Inspector ex- 
plained that these stains had been caused 
when she went to her daughter's cot and 
also when she held the girl’s child in her 
arms. The stains are not inconsistent with 
this statement. 


It is now necessary to refer to the inter- 
view between the Sub-Inspector and the 
girl Titwa at the Sarath hospital where he 
was summoned by the doctor with the 
information that the girl was in a serious 
condition. He found her unable to speak 
and recorded his own questions in ‘the 
vernacular, but he has stated that the replies 
were by signs only. He does not describe 
the signs more particularly than by stating 
that they were waving of the hands and. 
Movement of the head and there is the 
gravest doubt whether in the circumstances 
the socalled dying declaration can be 
admitted into evidence. It was not his func- 
tion to record merely his interpretation of 
the signs, but he should have recorded the 
precise nature of the signs, leaving the 
interpretation to the tribunal : see Alexan- 


“ 
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| al Pereira Chandarasekhara v. Emperor (1). 
ven if the interpretation placed .by the 
3ub-Inspector on the signs is correct, it 
-would seem that the meaning of the dying 
irl was that she had in fact been assaulted 
p: the person Dhano Poddar whom we 
ave mentioned as one of the party who 
zame to the thana with Darpan and her 
«daughter, as well as by Darpan. This in- 
Mmterpretation also seems to have been plac- 
ed upon the signs by the witness Muham- 
mad Hakeem Mirza (P. W. No, 11). Dhano 
was arrested and put on trial with Darpan. 
He was, however, acquitted, the Judge 
being of opinion that the dying girl did 
not properly understand the nature of the 
questions put to her in respect cf this man. 
The supposed dying declaration may now 
be examined in detail. Itis printed at 
page-42 of the paper-book in the form of 
questions and answers. The first ques- 
tion put by the Sub Inspector was “who 
have assaulted you the Mians or the Mirzas 
or the Poddars ?” The question in this form 
is highly objectionable and it is difficult to 
understand why the Sub-Inspector was 
confining the assailants to these three 
categories, The answer recorded is ‘by 
making signs with her hand she expressed 
that the Poddars had assaulted her”. The 
Sub-Inspector has not given a description 
of the signs from which he could infer that 
the woman intended to refer to the Poddars. 
The second question which was put is as 
follows : “Which Poddar did assault you” 
and then the name of 13 Poddars are men- 
tioned including Dhano Poddar. The answer 
recorded is as follows: “By making signs 
with her hand and by a movement of her 
head she expressed that Dhano Poddar 
had assaulted her.” Here again the Sub- 
Inspector has not givena description of 
the signs which the injured person is 
stated to have made with her hand nor is 
it clear how the movement of her head 
was interpreted by the Sub-Inspector to 
refer to Dhano Poddar. The next question 
put was : 
“Why had he assaulted you--to obtain money 


or out of enmity or with the object of outraging 
your modesty.” 


The answer recorded is “by making 
signs with her hand she expressed that he 
assaulted her with the object of outraging 
her modesty.” Again there is a complete 
absence of any description of the sign 
which wasinterpreted by the Sub-Inspec- 

(1) A I R 1937 P. O 24; 166 Ind. . 330; 
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tor to mean an intended outrage of mo- 
desty. The fourth question put was ‘How 
could you recngnize Dhano Poddar? Was 
a dibia burning or was it dark?” The 
answer recorded is “by making signs with 
her hand and by moving her head she ex- 
pressed that dibia was burning.” 

It is difficult for us to understand how 
by making signs with her hand and by 
moving her head the woman could have 
expressed that the dibia was burning. It 
was necessary for the Sub-Inspector to 
have given a description of the signs and 
of the movements of the head which led 
him to believe that the woman intended 
tosay that the dibia was burning. The 
fifth question is recorded in this manner 
“showed Dhano Poddar to her and asked, 
who had assaulted you? Also showed her 
the other Poddars of the village.” The 


answer is recorded as follows : 

“Seeing Dhano Poddar, she expressed by moving 
her hand and head that the very same Dhano 
Poddar had assaulted her and seeing the others ‘ 
she expressed by a movement ofher hand and head 
that they had not assaulted her.” 


It is to be seen that here again the Sub- 
Inspector has not recorded a description of 
the movements which led him to infer 
that the woman was definite in identifying 
Dhano as the person who had assaulted 
her. It will also be noticed that in none 
of these five questions and answers the 
woman is at all speaking of or indicating 
the mother as her assailant. The last 
question put by the Sub-Inspector is very 
important and is this: “Who else did as- 
sault you"? The answer is recorded as 
follows: “Seeing her mother she express- 
ed by making signs with her hand that 
she also had assaulted her”. It is difficult 
for us to understand from this very brief 
record in which there is complete absence 
of any description of the signs stated to 
have been made by the deceased that the 
Sub-Inspector was able to infer that the 
mother had also assaulted the daughter. 
In our opinion the dying declaration so re- 
corded is very unsatisfactory and is indeed 
inadmissible in law. But if it were ad- 
missible, it points far more clearly to the 
guilt of Dhano than to the complicity of 
Darpan. Dhano, however, has been ac- 
quitted by the Sessions Judge. The Sub- 
Inspector states that until he had record- 
ed the supposed dying declaration, he had 
not examined anyone else of the party 
save Darpan. He then -examined Barjoo 
Poddar and the other men who had ac- 
companied the party and later Bhagirath 
Poddar (P. W. No. 9), husband of the 
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accused and father of the deceased girl 
‘Titwa, who states that on the Thursday 
‘(the 18th) he had set out from the village 
‘leaving Darpan, Titwa and her child and 
his dwn son Jiblal in the house and had 
Zone to Sarsa’'7 or 8 miles away and that 
he returned home on the Friday \the 19th) 
in- the’ morning. Then on his way back 
“he had met Rafiuddin Mirza (P. W.‘No. 5) 
“and had a talk with bim and that on reach- 
ing home he had found Jiblal (his son) with 
‘Titwa’s’ baby and that Jiblal began crying 
and told him “didi ka mar dehis mayia” 
‘and -that Titwa had- been taken to the 
thana. ‘He stated further in evidence ‘that 
“seven days before the occurrence behad 
Tosa knife which he had never found 
again and he further stated that he men- 
‘tioned’ this to the Police on the first occa- 
sion. The Sub-Luspector, however, says that 
this is not true and that Bhagirath said 
nothing about the knife either on that 
occasion or on the occasion of a sub- 
sequent questioning on the 2lst. Tis 
Point is of importance because no trace of 
a weapon has been found and indeed no 
search seems to have been made ior one. 
At 8 a. m, the Sub-Inspeciur réceived 1n- 
formation from the dispensary that Titwa 
was dead.’ He went to the ‘hospital ‘and 
prepaid an inquest report and sent off the 
corpse to Deoghar for post mortem exami- 
nation, He then arrested Dhano and Dar- 
pan and submitted a charge-sheet against 
them and left for the villege where he 
arrived at midday, He first examined the 
house of ` Bhagirath- Poddar and found 
blood-stuins, on walls and ‘the verandah 
- and prepaied .sketch, “and ‘the first person 
„whom he examined was the boy Jiblal. 
; The buy, when examined by the Sessions 
Judge gave a very detailed statement 
beginning with the fact that his fatuer 
had lèit tue house at about noon of the 
same day for’ Sarsa and that his elder 
brothers had also left the house, He 
stated that his mother and ‘litwa usually 
slept inthe kitchen and tuat on that same 
night his mother had suggested to Titwa 
that they should sleep on the verandah. 
Therefore, Le slept with his mother on a 
cot on the verandah and ‘itwa slept with 
her child on the same verandah on another 
cot. ‘lhere was no light on the verandah. 
then. The cot upon which Titwa slept 
was cn the verandah and the cot on which 
Jiblal and his mother slept was a few feet 
away at right auglesto the first cot. That 
-he woke up at about l or 2a. m. hearing 
_the cry of ‘litwa “Asire Baboo hamre jan 
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marlak”. His mother was not on the com 
with him. He covered himself up withe 
his cloth and thea ne heard a sound of 
“Hun Hon” which he recoguised as his 
mother’s voice. He says she was hitting 
someone’ with furce, and then he heard his 
sister's ‘cry “hai re bap hai re bap” andi 
that this went on “for alung time”. He 
uncovered “his- face and called his mother 
several times and saw her go from the 
verandah to the court-yard. On being 
questioned as to how he recognized “his. 
mother, he said, by the moonlight, -He 
related ‘that his mother said tnat tne thief 
had wounded his sister and she advised 
him to come away. ‘He asked his mother 
to bring a light which she brought from 
the kitcnen and he carried it near his 
sister his mother remaining in the kitchen. 
By the: aid of the lignt, he saw ‘litwa “and 
found her covered wich biood, and returned’ 
to the court-yard, “He wis.ed 10 raise: an 
alarm, but his mother stopped him saying 
that if he raised an alarm tne thieves 
would beat him, but be continued to shout. 
Nobody came, however, and he went to the 
door vf the house adjoiniag the road and 
shouted irom there, wheieupon Barjoo 
Poddar, Mou Poddar, Bnola Poddar and 
others arrived. Barjuo and Moti leit the 
place 10 call the village chaukidar where» 
upon the chaukiaar, bafiuddin Mirza and 
Hakeem Mirza came up. katiuddin asked 
Jitwa who had injured oer and ene replied 
ih a ialtering tone tnat sue had been 
injured by her mother. RKanuddin~ asked 
the mother toigive her water, but Tiwa 
turued.her face away and waved her‘hand 
tuereby. declining tne offer. ‘Then Batjoo 
Poddar offered per water which ‘litwa 
drank. ‘ine accused Dnano came last of 
all when called by Hakeem Mirza. Rab- 
uddin sent ‘litwa away on the same khatia 
to the hospital. ‘Lhe witness, however, did 
nol: go. lhe next morning his father 
returned heme aud the witness wld him 
that his mother had assaulted his sister. 
he further stated that there were quarrels 
between the mother and Tuwa and the 
lust quarrel touk place four or lve days 
before the occurrence and that ‘Livwa only 
uttered the words “Hai Baboo jan mar- 
lek”. : 
Now the witness does not state that he 
reiuléd Wuat ne uad geen to any of ihe per- 
suns Present, and there is no imaication 
that he mentioued wuat be had seen to 
anybody untilLe made a statement to his 
father much later in the day wnich follow 
ed the night in question. It is truly 
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tonishing that the Advocate for the de- 

nce whose cross-examination of all the 
Witnesses was of a most incompetent charac- 

1 did not ask any questions with a view 
mm finding out when the boy first told his 

ory. That some kind of story by Jiblal 

sached the Police indirectly through 
Bhagirath Poddar (his father) who came to 
mê station is true; but there was no attempt 

‘hatever to obtain either from Bhagirath 

oddar or, from the Police what story 

iblal had related, save the statement 
hich we have quoted earlier “Didi ke 
sardihis maiya”- (my mother struck my 
Mister). It is remarkable that the Sub- 
aspector appears to have made no search 
shatever for the weapon with which the 
rime was ccmmitted. According to the 
vidence of Jiblal and of all the other 
«witnesses, the mother did not leave the 
«remises from the moment of the commis- 
ion of the crime until long after the neigh- 
ours had arrived and that she was 
hroughout within sight of everybody ard 
= is difficult to see how she cculd have 
isposed of a knife or any other weapon. 
Joreover,if the injuries were inflicted 
mith a knife as is indicated by their nature, 
t is extremely probable that her hands 
‘vould hve become covered with blood but 
here is not the slightest suggestion of any 
uch slate of affairs nor bad she anv oppor- 
uni'y of cleansing her hands unobserved. 
mVhy this point was not made by the 
lefence is difficult to understand. It. is an 
«xtremely obvious one and must again be 
mttributed to the incompetence of the 
lefence. 

Now the evidence of what happened on 
she arrival of the neighbours was offered 
pr the following witnesses. Rafiuddin 

irzais the Pradhan of the village. He 
states that he was roused up by the chauki- 
dar Raghoo Mirdha and other persons 
with the statement that there had been a 
murder in the house of Bhagirath Poddar 
about three or four rasis from his own 
house. He went there and found ten or 
eleven persons at Bhagirath’s house, some 
on the verandah and some in the angan, 
and he saw Jiblal on the verandah. He 
made no enquires either from Jiblal or Dar- 
pan. He found Titwa’s body covered with 
blood and marks of blood on the ground and 
on the walls. He did not go very close to 
the cot of Titwa. He asked Titwa who 
_assaulted her. She replied in a low tone 
“Kaka hamre maiya marlek” (Uncle, my 
mother assaulted me). She then made 
tigns that she wanted to drink water and 
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she also asked in a very low tone for 
water. Her mother brought some but 
Titwa slightly turned her face away. ‘he 
witness then asked Barjoo to offer her 
water, whereupon Titwa drank it. He 
then asked her again “Well Nonia, who 
has assaulted you", whereupon she gave 
the same reply as before. He then sent 
Titwato the Sarath Thana with her rela- 
tions. At that time it was still dark and 
Titwa was conscious. If the evidence of 
Rafiuddin be accepted, it is astonishing 
that he did not take Darpan into custody 
and send her aga prisoner to the thana, 
and it was even more astonishing that the 
persons Barjoo Poddar and Moti Poddar, 
who Claim also to have heard the daughter 
accuse her mother, did not themselves 
inform the Sub-Inspector immediately on 
their arrival at the thana but allowed 
Darpan to lodge the first information. The 
learned Judge passes somewhat lightly over 
this curious circumstance with the observa- 
tion that this is the sort of thing which goes 
on in the District and is not very surpris- 
ing. Barjoo denies that there was any 
consultation as, to who should lodge the 
information either at the place of occur- 
rence or on the road to thethana. There 
is some discrepancy between the account 
given by Barjoo and that given by 
Rafiuddin as to what happened at the 
place of occurrence. Barjoo heard Rafiud- 
din ask her as to who bad assaulted Titwa 
and heard her voice in reply but could not 
follow her voice: after drinking the water 
he heard her say ‘maiya marlek"”. There 
is no doubt from the evidence that Darpan 
had been for at least a year past accusing 
her husband of carrying on an intrigue 
with his own daughter Titwa. This accusa- 
tion may or may not be true, but Bhagi- 
rath himself stated that Darpan had so 
accused him at the first interview with 
the Sub-Inspector at the thana and there 
can be no doubt that Darpan was much 
troubled by this belief, whether true or 
not. Itisalso clear that the management 
of Bhagirath’s household had been taken 
by him out of the hands of Darpan and 
entrusted to his daughter. There are also 
indications that this had worked upon the 
mind of Darpan and she was in a constant 
state of resentment against her daughter. 
Now summing up the evidence against 
Darpan, it would seem to consist of the 
following facts: firstly, motive to which 
I have just referred: secondly, the blood 
stains on her clothing and face, but this 
can be accounted for by her contact with 
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the injured girl and the child: thirdly, 
the supposed dying declaration taken by 
the Sub-Inspector at the hospital, but we 
are of opinion that this is in the circum- 
stances inadmissible: fourthly, the evi- 
Jence asto the statements made by Titwa 
tothe neighbours, but this conflicts with 
the supposed dying declaration in the 
matter of the accusation against Dhano. 
Moreover, the refusal of the water at the 
hands of Darpan, even if true, might be 
explained on many other grounds. Fur- 
thermore, it is astnoishing that the Pra- 
dhan and the neighbours should not have 
arrested Darpan and sent her in custody 
to the thana and that the chawkidar 
should not himself have lodged the first 
information but have allowed Darpan to 
do this. Lastly, there is the evidence of 
the boy Jiblal; and if the other points 
which I have mentioned are rejected, it 
would be quite unsafe to convict on the 
evidence of a child, ten years old, more 
especially as he does not seem to have told 
anyone of his experience until the day 
time when he said something to his father, 
The evidence of children unless immedi- 
ately available and unless received before 
any possibility of coacking is eliminated 
is notoriously dangerous. In favour of the 
accused is the fact that no weapon has 
been found and it is difficult to see how she 
could have any opportunity cf concealing 
the weapon in any place where it would 
not have been immediately found even on 
the most perfunctory search; secondly, the 
fact. that her hands and arms showed no 
blood stains and there was no possibility 
of her having removed such blood stains. 
We must further remember that a quar- 
relsome old woman with a very pronounced 
and scandalous grievance is a highly un- 
popular member of a village community 
and the moreso if the grievance is un- 
founded. We cannot exclude from con- 
sideration the possibility that the villagers 
may have combined to screen the real 
murderer at the expense of this woman. 
For these reasons we are of opinion that 
it would be unsafe to maintain the con- 
viction, and we direct that the reference 
be discharged, the appeal allowed and the 
appellant be set at liberty. 

We desire to make some remarks about 
the defence of prisoners who are too poor 
to instruct lawyers on their own account. 
Those whose duty it is to select lawyers 
to defend at the expenses of the Crown 
should not treat the seleciion asa matter 
of patronage for.the benefit of the lawyer 
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so appointed. The, selection should » 
made from among young men of marke 
ability. We have frequently observed the 
the persons actually appointed do the 
work very badly and conspicuous oppo 
tunities for cross-examination and obvio 
arguments. are entirely ignored. In suc 
circumstances also the trial Judge shou» 
remember that he has the duty not on 
to prosecution but to the defence. He h> 
the Police diary in front of him and shou 
use his greater experience to cress-examite 
the witnesses when he sees that the defen: 
lawyer is incompetent. He should not « 
this unnecessarily but only when it is d 
sirable in the interest of justice. 

D. Appeal allowe 1. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 47 of 1937 
October 8, 1937 
ALLSOP, J. 

Mirza ZAHID BEG AND ofaeRs—~ 
APPELLANTS 
versus 


EMPEROR—Regsponpent 

Criminal Procedure Code (Act V of 1898), s. 235 
Primary offence and offence of destroying eviden_ 
of such offence—Joint trial, when good—Eviden 

et (I of 1872), s. 30—Trial of co-accused fr 
offence other than that for which he is jointly tri 
with other accused—Confession in joint trial by oth» 
acecused—Admissibility against him—Corroboratio_ 
necessity of —Criminal tria Ape aga, ioe ae) 
—Unbelievable evidence, admissibility of —Confessie_ 
—Statement, when amounts to confesston—Interpr, 
tation of Statutes—Question of law depending upom 
interpretation of statutes—Prevtous rulings, if shouNl 
be relied—Precedents—Statute susceptible to mor 
than one interpretation—Authority of precedence- 
Penal Code (Act XLV of 1860), ss. 201, 304, 32. 
325—Accused under threat of being shot, disposin» 
of body of deceased—Threat ceasing—Body dispose 
of—Offence—Person giving threat—Whether com 
mits offence under s. 201—Held, on facts that a 
cused was guilty under s. 323 and not under s. 30» 
or 3. 325, 

It is conceivable in some circumstances that tb. 
primary offence and the offence of destroying evi 
dence of the primary offence are two unconnecte 
matters, but it cannot possibly be said that the; 
can, in no circumstances, be parts of the same trans- 
action, There cannot be a misjoinder of charge 
where a joint trial has taken place for the commis: 
sion of a’ primary offence and for the offence o 
destroying evidence. Where the incidents are s 
closely connected in point of time that the act 
which resulted in the victim's death and those whiok 
resulted in the disposal of his body are parts o 
the same transaction. [p. 842, cols. 1 & 2.} 

There is nothing in s, 30, Evidence Act, which 
suggests that a confession is not admissible in ev} 
dence against a person who is being tried jointl: 


- for the same offence with a man who has made th 


confession if the. confession minimises the guilt c 
him who makes it and exaggerates the guilt of th 
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other, The section says. that the confession must 
affect them both. It does not say that it must affect 
them both equally. But the uncorroborated evi- 
dence of such a confession against one who has not 
made it, is of very little value. Queen v. Belat Ali 
Moonshee (1), Nawab v. Emperor 2) and Sheroo v. 
Emperor (3), distinguished. Emperor v. Shambhu 
(4), explained Kunja Subudhi v. Emperor (5), re 
ferred to. [p. 841, col. 2; p. 842, col. 1.) 

There is no doubt a fundamental difference bet- 
ween the admissibility and the credibility of evi- 
dence, but for all practical purposes, if it is said 
that evidence cannot be believed, it may just as 
well be said that it is not admissible. [p. 842, col. 1.] 

Whether the statements amount to a confession 
or not depends upon the facts related in the state- 
ments and not upon the opinion of the men who 
made them. [p. 841, col. 1.) 

There is grave danger in relying upon a course of 
rulings rather than upon the terms of the statute 
itself when a question of law arises which depends 
on the interpretation of a statute. [p. 841, col. 2.] 

Where there is authority for the interpretation of 
some part of a statute which is susceptible of more 
than one interpretation, authority must be followed, 
but where there is no ambiguity, dicta which might 
suggest that a meaning is imputed to a statute 
which it cannot bear must be read in connection 
with the facts of the case in which they are express- 
ed. [p. 842, col. 1.] 

Where certain persons who are directed under 
threat of being shot to take away and dispose of 
the body of a murdered person to a place from 
where it was not likely to be recovered, do so even 
after the danger of instant death is removed i.e., when 
the person threatening goes away and ceases to ac- 
company them, such persons are along with the 
person threatening them, guilty under s. 201, Penal 
Code, and the statements of such persons admitting 
the facts amount to confession. The person direct- 
ing the disposal of the body by threatening to 
shoot, is also guilty under s. 201, and the mere 
fact that he was not present when the body was 
actually thrown in jungle makes no difference. 

When deceased had come to make a report about 
@ murder, the accused, who was a Sub-Inspector# 
thinking that the deceased was concealing some 
facts, got angry and slapped and knocked him 
down, The deceased then went to the Police Station 
and when his report was copied down came back 
without any assistance but complaining of great 
pain, The accused took him to his house. Where 
it was alleged he was killed and his body, with 
the aid cl others was thrown in a jungle. The 
skull of t!e deceased was found fractured. No 
motive whatevcr was suggested why the Sub-Inspec- 
tor should hav wished to have caused any serious 
injury. There w s absolutely no evidence at all 
that the Sub-Inspector at any time used any weapon 
which could have caused the fracture of hs skull. 
It was not impossible for the injury to be caused 
when the body was thrown into the ravine in the 
jungle. The doctor's evidence showed that the 
chaukidar was a man of about 60 years of age and 
it might be probable that the fracture of the skull 
was caused by throwing the body into the ravine 
after death: [p. 843, col 1.) 

Held, that in the absence of any direct medical 
evidence on the point, it was not impossible that 
death may have been caused by some internal injury 
inflicted by the Sub-Inspector when he first attacked 
the-deceased. The fact that the accused took him to 

. his house did not necessarily suggest that there was 
‘any intention on the part of the accused to cause him 
further injury. -Qf the two alternatives that the 
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Sub-Inspector caused his death by hitting him on 
the head with a lathi or similar weapon and that 
the Sub-Inspeetor caused his death by inflicting 
some internal injury, the Court must act upon that 
which involved the lesser guilt. The accused was, 
therefore, only guilty under s. 323, Penal Code, and 
not under s. 304 or s. 325; [ibid.] 

Held, however, that an assault upon an old man 
of 60 made in such a way that death resulted, even 
if that result was in some way unexpected, was an 
attack of a very brutal nature calling for the 
severest sentence for the offence that it was possi- 
ble to inflict. [p. 843, col. 2.] 


Cr. A. from the order of the Seusi:ns 
Judge, Agra, dated December 19, 1936. 


Mr. K. D. Malaviya, Sir Wazir Hasan, 
Messrs. Hyder Mehdi and Shah Habeeb, 
for the Appellants. 

The Deputy Government Advocate, for the 
Crown. 


Judgment.—The three appellants in 
this appeal are Zahid Beg, Man Khan and 
Dwarka. Zahid Beg has been sentenced 
to rigorous imprisohment for a period of 
8 years under s. 304, Indian Penal Oode, 
for the offence of culpable homicide not 
amounting to murder and to rigorous 
imprisonment for a period of 2} years 
under s. 201, Indian Penal Code, for attempt- 
ing to destroy evidence of this offence. The 
other two appellants have each been 
sentenced to rigorous imprisonment for a 
period of two years under 201, Indian Penal 
Code. Zahid Beg was the Sub-lnspector in 
charge of the Police Station at Jaitpur in 
the District of Agra. A double murder was 
committed at Naugawan about eight miles 
from Jaitpur on June 16 or 17, 1936. On 
June 17, some time about 6 or 7 P. M. 
Ajudhi, chaukidar, went to Jaitpur to report 
tbis occurrence. Itis agreed that the ap- 
pellant Zahid Beg was not present at the 
Police Station at the time. His own story 
is that he had been away from the 15th and 
did not return till June 20. Accord- 
ing to the prosecution he returned to the 
Police Station at about 9 o'clock that even- 
ing. Itis alleged that he had given instruc- 
tions to che clerk that reports of serious 
offences should not be recorded in his 
absence if there was a likelihood of 
his returning to the Police Station 
within a reasonable time. In com- 
pliance with these instructions, the clerk 
detained Ajudhi, chaukidar, till Zahid Beg's 
return. : 

The story put forward by the prosecution 
is that Zahid Beg questioned the chaukidar 
about the double murder and got angry 
with him because he thought that he was 
concealing facts of waich he must have 
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knowledge. It is said that Zahid Beg 
slapped and thumped Ajudhi and knocked 
him down. After that he dictated a draft 
report to the clerk and the clerk took the 
draft report into the Police Staticn and 
copied it out on the proper form. The 
clerk tcok Ajudhi with him into the 
Police Station. When the report had been 
completed, a copy, was given to Ajrdhi 
and he was told to take it back to Naugawan 
where one of tLe head constables had 
already gone. When Ajudhi came out of 
the Police Station with the report, the Sub- 
Inspector called to him, caught him by the 
arm and took him inside his private 
quarters. The prosecution allege that 
the Sub-Inspector killed Ajudbi in the 
house althcugh there is no direct evidence 
on the point. 

The other part of the story deals with 
the disposal of the body. Dwarka was 
Zahid Beg’s syce. It is alleged that Zahid 
Beg cent him to fetch Man Khan from a 
hamlet a mile or.soaway at midnight and 
when Dwarka and Man Khan returned to 
the house, induced them to take away 
Ajudhi’s body tied up in a bundle and 
to throw it into a ravine some distance 
away from Jaitpur. The body was recover- 
ed a couple of days later in an advanced 
stage of decomposition. It was identified 
by the clothes, i. e. the chaukidar’s uniform 
and by some papers which were found 
upon it. The doctor who made the post 
mortem examination found that there was 
a fracture seven inches long on the right 
side of the skull with a depression a little 
larger than the size of a silver eight-anna 
piece in the centre. The doctor eaid that 
the contents of the chest and the abdomen 
were missing and so were the covering of 
the chest and the abdominal wall. The 
left leg and the lower jaw were also missing. 
The doctor in his examination-in-chief said 
that the man appeared to have been killed 
by aheavy lathi blow on the head and 
most of his body devoured by wild beasts. 
Ata later stage, he said that he could not 
say whether the head injury was caused 
before or after- death and admitted that 
death might have been due to some interral 
injury. 

There are several witnesses who give 
evidence that the Sub-Inspector slapped, 
thumped and kicked Ajudhi chaukidar, 
but before discussing their evidence, I 
think, it will be convenient to deal with the 
statements made by Dwarka and Man 
Khan before the Magistrate and maintained 
by them tobe true both inthe committing 
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Court and in the Court of Session. Dwarka 
said that the Sub-Inspector hit Ajudhi 
twice with a “hunter”, ¿ e., with a hunting 


_erop or stick of some kind. He also said 


that the Sub-Inspector gave Ajudhi one or 
two kicks and knocked him down and 
then gave him two or three morekicks. After 
that he said he went to sleep and was 
awakened some time between 10 o'clock 
and midnight by the Snb-Inspector who 
told him to fetch Man Khan. He said he 
fetched Man Khan and then tke Sub- 
Inspector took them inside the house and 
pointed out a bundle which he told them 
to throw intothe jungle. He said he asked 
tbe Snb-Inspector what the bundle con- 
tained. The Sub-Inspectcr replied that 
he should take it and throw it away and 
that if he asked any more questions he 
would be shot. After that Man Khan and 
Dwarka picked up the bundle, carried it 
to the jungle and threw it into a ravine. 
In the Committing Court, he added that 
the Sub-Inspector had accompanied him 
and Man Khan for a distance of about two 
or three fields taking a pistol with him. 
Man Khan did not make any statement 
about the beating of the chaukidar by 
the Sub-Inspector but he made a similar 
statement to that made by Dwarka about 
the removal of the body. He also said 
that the Sub-Inspector had threatened 
to shoot him if he did not carry the bundle 
away and that the Sub-Inspector had gone 
come di:tance with them with a pistol in his 
and. 


The first question which arises is whether 
these statements are admissible in 
evidence at all and the next is whether 
they are admissible against Zahid Beg. It 
has been argued that the statements did 
not amount to confessions hecause Dwarka 
and Man Khan alleged that they had acted 
on compulsion. Both these men clearly 
admitted that they had taken the body away 
to a place where it was not likely to be re- 
covered in time for a proper post mortem 
examination to be made and that they were, 
therefore, instrumental in causing evidence 
of tte commission of an offence of murder 
or culpable homicide or causing hurt to be 
destroyed, THe facts that they allege cer- 
tainly constitute an offence punishable 
under s. 201, Penal Code, unless it can be 
shown that one of the general exceptions in 
that Codeis applicable to them. The oniy 
section upon which they can rely iss. 94 
which says: 

“Except murder and offences against the State 
punishable with death, nothing is-an offence which is 
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done by a person who is compelled to do it by threats 
which atthe time of doing it reasonably cause the 
apprehension that instant death to that pereon will 
otherwise be the consequence.” 

The offence which Dwarka and Man 
Khan committed was the destruction of 
evidence. Doubtless they began to commit 
the offence when they tcok the bundle 
from the Sub-Inspector’s bouse, but the 
offence was not completed till they had 
disposed of the body in a place where it 
was notlikely soon to be recovered. If we 
are to accept their statements as a whole, 
they began to commit the offence under 
threat of being shot and at that stage it 
may be said that they could claim the 
protection of the provisions of s. 94, Penal 
Code, but they both admit that the Sub- 
Inspector left them after they had gorea 
short distance, and if at that stage they 
had left the bedy or had taken it to some 
place where it could be recovered immedi- 
ately, no harm would have been done. 
They certainly completed the offence 
when all danger of instant death had been 
removed. The facts, therefore, which they 
allege constitute an offence and their state- 
ments amount to confessions. As they 
both pleaded not guilty in the Court of 
Session, it may be presumed that they 
thought or hoped that they would be 
exonerated on account of the threat which 
they alleged, but whether the statements 
amount to 24 confession or not depends 


upon the facts related in the 
statements and not upon the opinion of 
the men who made them. In these 


circumstunces I have no doubt whatsoever 
that the statements amounted to confes- 
sions and were admissible against Man 
Khan and Dwarka. The question whether 
these confessions are also admissible against 
Zahid Beg depends upon the provisions of 
s. 30, Evidence Act. This section is as 
follows: 

“When more persons than one are beijing tried 
jointly for the same offence, and a confession made 
by one of such persons affecting himself and some 
other of such persons is proved, the Court may take 
into consideration such confession ae against such 
other person as well as against the person who makes 
such confession.” 

On behalf of Zahid Beg it is argued in 
the first place that he and the other two 
men were not being tried for the same 
offence because he was being tried for 
offences punishable under ss. 304 and 201, 
Indian Penal Ccde, and they were being 
tried only for an offence punishable under 
the latter section. There can be no dcubt 
that tha- part of Dwarka’s statement which 
tends to prove that Zahid Beg made an 
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attack upon the chaukidar is not admis- 
sible against Zahid Beg. I think, however, 
that it is impossible to say that Zahid Beg, 
Dwarka and Man Khan were not being 
jointly tried for the same offence punish- 
able under s. 201, Indian Penal Uode, and, 
therefore, it seems to me that the statements 
in so far as they amount to confessions that 
that offence was committed are admissible 
against Zahid Beg. I do not think it 
matters that Zahid Beg was also being 
tried for another offence in which Man Khan 
and Dwarka were not alleged to have taken 
art. 

if The second argument advanced is that 
the statements of Dwarka and Man Khan 
are not admissible against Zahid Beg 
because Dwarka and Man Khan were at- 
tempting to minimise their own guilt and 
imputiog to Zahid Beg the main respon- 
sibility for the commission of the offence. 
Learned Counsel relied upon a phrase used 
ina well-known judgment of this Court 
and argued that these two men were not 
“tarring themselves with the same brush” 
as Zahid Beg. A number of rulings have 
been quoted, viz. Queen v. Belat Ali 
Moonshee (1), Nawab v. Emperor (2), 
Sheroo v. Emperor (3) and Emperor v. 
Shambhu (4). Some of these rulings ars 
of no great assistance because whatever 
the learned Judges may have saidin the 
course of their judgment, the facts were 
such that the statements did not amount 
to confessions and consequently were 
clearly outside the provisions of s. 30, 
Evidence Act. On the other hand, it must 
be admitted that the argument advanced 
on behalf of Zahid Beg does receive support 
from the judgment in Emperor v. Shambhu 
4). 


In my view, however, there is grave 
daager in relying upon a course of rulings 
rather than upon the terms of the statute 
itself when a question of law arises which 
depends on the interpretation of a statute. 
Ihave already quoted the terms of s. 30, 
Evidence Act, andI think it must be con- 
ceded that there is nothing in those terms 
which suggests that a confession is not 
admissible in evidence against a person 
who is being tried jointly for the same 
offence with a man who has made the 

(1) 19 WR 67 Gr; 10B L R 453. 

(2) AI R1935 Lah. 35; 159 Ind. Oas. 381; (1935) 


Cr. Cas. 31; 37 Cr. L J 75; 8 R Lah 383. 
(3) AIR 1925 Nag. 78; 81 Ind. Cas. 891; 25 Or. L 


J 1067. 

(4) (1932) A L J 162; 135 Ind. Cas, 838; AIR 1932 
All. 228; 33 Cr. L J 201; (1932) Or. Cas. 226; 54 A 350; 
Ind. Rul. (1932) All, 102, 
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confession if the confession minimises the 
guilt of him who makes it and exaggerates 
the guilt of the other. The section says 
that the confession must affect them both. 
[t does not say that it must affect them 
both equally. Where there is authority 
for the interpretation of some part of a 
statute which is susceptible of more than 
one interpretation, authority must be 
followed, but where there is no ambiguity, 
it seems to mə that dicta which might 
suggest that a meaning is imputed to a 
statute which it cannot bear must be read 
in connection with the facts of the case in 
which they are expressed. There is no 
doubt a fundamental difference between 
the admissibility and the credibility of evi- 
dence, but for all practical purposes if it 
is said that evidence cannot be believed, it 
may just as well be said that it is not 
admissible. 

In Kunja Subudhi v, Emperor (5) the 
learned Judges pointed out that the un- 
corroborated evidence of a confession 
against one who has not made it is of very 
little value. It is indeed no more than the 
evidence of an approver and it has a further 
weakness that the person making it cannot 
be subjected to cross-examination. In these 
circumstances, although the learned Judges 
who decided the casein Emperor v. Shambu 
(4), made use of expressions which suggest 
that confessions of this kind are not ad- 
missible against others waea he who con- 
fesses minimises his guilt, 1 think they 
must have meant thatsuch confessions, if 
uncorroborated, were of practically no 
value and should teignored. My conclu- 
sion is that the statements of Dwarka and 
Man Khan are admissible against Zahid 
Beg in so far as they allege his complicity 
in the offence or disposing of the body. 

Learned Counsel for Zahid Beg also put 
forward the argument that his client and 
the other two could not be said prcperly 
to have been tried jointly for this offence 
because there was a misjoinder cf charges. 
He suggested that the offence of causing 
Ajudhi’s death and the offence of disposing 
of his body were two entirely different 
matters and could not be said to have 
been parts of the same transaction. He 
referred to the case in Surendra Lal Das 
v. Emperor (6). It is conceivablein some 
circumstances that the primary offence and 


(5) A I R 1929 Pat. 275; 116 Ind. Oas. 770; (1929) 
Cr. Cas, 62; 30 Or. L 4 675; 8 Pat. 289; 10 P L T 549; 
Ind. Rul. (1929) Pat, 338. 

(8) AI R 1925 Cal. 419; 85 Ind. Cas. 147; 26 Cr. L 
J 467; 40 C L J 559, 
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the offence of destroying evidence of the pri- 
mary offence are two unconnected matters, 
but 1 do not think thatit can possibly be 
said that they can, in n> circamstances, be 
parts of the same transaction. My atten- 
tion has not been drawn to any case of 
this Court in which it has been held that 
there has been 4 misjoinder of charges 
where a joint trial has taken place for the 
commission of a primary offence and for 
the offence of destroyingevidence. In my 
experience, I have known many -trials of 
this nature and the question of misjoinder 
does not seem ever to have been raised. 
In the cage before me the incidents were 
so closely connected in point of time that 
I have no hesitation in saying that the 
acts which resulted in Ajudhi’s death and 
those which resulted in the disposal of 
his body were parts of the same trans- 
action. I hold, therefore, that there is no 
force in the argument advanced. The ques- 
tion whether the confessions should be be- 
lieved is one which must be considered in 
connection with the other evidence in the 
case. (His Lordship then discussed the 
evidence and proceeded). I believe, there- 
fore, in agreement with the learned Ses- 
sions Judge, that the Sub Inspector did 
attack the chaukidar, that the chaukider 
died asa result of iajuries caused to him 
and that the Sub-Inspector with the help 
of Dwarka and Man Khan disposed of 
evidence of the offence by having the body 
deposited in a place where it was not 
likely to be recovered in a reasonable time. 

There remains the question whether the 
Sub-Inspector was rightly convicted of the 
offence of the cnlpable homicide not amount- 
ing to murder. The learned Judge has 
argued that apparently the injury caused 
inthe attack was not of a very serious 
nature, that there wasa fracture of the 
skull which was the probable cause of death 
and thatthe Sub-Inspector consequently 
must have caused that fracture after he 
had taken the chaukidar into his house. 
To my mind, this process of reasoning is 
not convincing. Tt is true that the chaukidar 
went into the Police Station after he was 
beaten, that he was there while the draft 
report was being copied out, that he put 
his thumb impression upon the document 
and that he afterwards came out without 
assistance, but on the other hand, all the 
witnssses say that he complained that he 
was in great pain which would suggest that 
he had received some internal injury and 
the fact that the Sub-Inspector took him 
into his house does not necessarily sugges 
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that there was any intention cn the part 
of the Sub-Inspector to cause him further 
injury. That action wasequally consistent 
with an apprehension on the part of the 
Sub-Inspector that he had gone too far 
and that the man might be seriously hurt. 
No motive whateveris suggested why the 
Sub-Inepector should have wished to have 
caused any serious injury to the chawkidar. 
He was annoyed with him and beat him, 
but he had no motive for doing any serious 
harm. ‘The statement of Dwarka that the 
Sub-Inspector hit the chaukidar on the 
head with a stick is not, in my opi- 
nion admissible, and the result is that 
there is absolutely no evidence at all that 
the Sub-Inspector at any time used any 
weapon which could have caused the frac- 
ture of the skull. The fact thatthe skull 
was fractured isnot a circumstance from 
which it must inevitably be inferred that 
that injury was caused by Zahid Beg. The 
learned Judge has thought that it was 
impossible for the injury to be caused when 
the body was thrown into the ravine. Mr. 
Measures has described this ravine as 
being about 25 feet deep with sides sloping 
at anangle of abcut 60 degrees. There 
were no stones or boulders but there 
were konkar beds and shrubs in the ravine. 
The doctor's evidence shows: that the 
chaukidar. was a man of about 60 years 
of age. It may be improbable that the 
fracture of the skull wes caused by throw- 
ing the body intothe ravine after death, 
but I do not think it can be said that it 
was impossible. It seems to me equally 
imprcbable that the Sub Inspector caused 
the fracture of the skull if we are to 
accept the evidence of the witnesses for the 
prosecution that he did not do so at the 
time when he first attacked the chaukidar. 
He may of coursa have done so, but this is 
a matter of purec njecture. 

In the absence of any direct medical 
evidence on the point, it is not impossible 
that death may bave been caused by same 
internal injury inflicted by the Sub-Ins- 
pector when he first attacked the chauki- 
dar. Thatis the most that can be said. 
Of the two alternatives that the Sub Ins- 
pector caused, tie death of the chaukidar 
by hitting him on the head with a lathior 
Similar weapon and that the Sub-Inspector 
caused his death by inflicting some inter- 
nal injury, we must acb upon that which 
involves the lesser guilt. Tue question then 
is what offence the evidence establishes. 
_. In all the circumstances of the case 

it is impossible to believe that the Sub- 
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Inspector actually intended to cause death 
or even grievous hurt. He would be guilty 
of culpable homicide or of an offence 
punishable under s. 325, Indian Penal Code, 
if it were established that the nature of 
the attack made by him was such that he 
would have reason to believe that death 
or grievous hurt might ensue. Tue admis- 
sible evidence does not suggest anything 
of the kind. There is no medical evidence 
to show exactly what injury was caused 
or in what part of the body it was caused. 
The chaukidar was an old man and it ig 
possible that internal injury resulted in 
an unexpected way. ldo not think, there- 
fore, that in this case it can be said that 
any more serious offence was committed 
than one of voluntarily causing hurt which 
is punishable under s. 323, Indian Penal 
Code. On the other hand, an assault upon 
an old man of 60 made in such a way that 
death resulted, even if that result was in 
some way unexpected, was an attack of a 
very brutal nature. I would, therefore, in- 
flict the severest sentence for this offence 
thatit is possible to inflict. 

About the other offence punishable under 
s. 201, Indian Penal Code, it has been 
argued that the Sub-Inspector cannot be 
said to have committed it because he was 
not present when the body was actually 
deposited in the ravine, i.e. that he left 
the other two before the body had actually 
been removed to a placs where it could 
not have been found. [do not think that 
there is any force in this argument. The 
offence consisted in taking the body from 
the house to the ravine. It was the inten- 
tion of all three that the body should be 
placed somewnere where it would not be 
discovered and Zahid Beg insisted in at 
least part of the transaction of disposing 
of the body. 

Before Í conclude this judgment, I may 
mention taat it has been suggested that it 
was unfair to Zahid Beg that the two 
other men should not have been convieted 
on their confession and should, therefore, 
not nave been available as witnesses who 
cvuld be cross-examined. This suggestion 
overlooks the fact that the two men plead- 
ed not guilty in the Court of Session. 
Tney could not be convicted on their plea 
and once the trial had begun, no conviction 
could be recorded till it was concluded. 
There was no interim stage at which Man 
Khan and Dwarka could have been con- 
victed wnile the trial of the Sub-Inspector 
continued. 

The result is that the convictions under 
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s. 201, Indian Penal Code, must be upheld, 
but the sentences must be reduced. I set 
aside the conviction of Zahid Beg under 
s. 304, Indian Penal Code, and the sentence 
passed upon him under that section. I 
convict him instead of an offence of volun- 
tarily causing simple hurt and sentence 
him under s. 323, Indian Penal Code, to 
rigorous imprisonment for a period of one 
year. I maintain the convictions of all 
three appellants under s. 201, Indian Penal 
Code, but reduce the sentences against 
each of them to rigorous imprisonment for 
periods of three months. The sentences 
upon Zahid Beg under s. 323 and s. 201, 
Indian Penal Code, will be concurrent. 
D. Sentences reduced. 
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NAGPUR HIGH COURT 
Oriminal Revision Application No. 81 
; of 1936 

April 21, 1936 
Bosg, J. 
SUKHADAYAL—AppricanT 
versus 
Musammat SARASWATI—Non- 
APPLIOANT 

Criminal Procedure Code (Act V of 1898), s. 367—~ 
Section does not lay down particular form for 
judgment—It is enough if points, decision and 
reasons can be gathered from judgment—Irregularity, 
if curable—Penal Code (Act XLV of 1810), s. 500— 
Slander—Burden of proof lies on accused to establish 
plea of justification. 

Section 367 does not lay down any particular form 
which a judgment must take. It is enough if the 
points, the decision and the reasons therefor can be 
gathered from the body of the jadgment itself. If there 
js any error in recording judgment according to 
s. 367, Criminal Procedure Code, but the points for 
decision, the decision and the reasons therefor can 
be gathered from the judgment, it is mere irregularity 
which is curable. 

In a case under s. 500, Penal Code, for slander, the 
burden lies on the accused to establish a plea of 
justification for the imputations made and not on the 
complainant to prove that the statements complained 
of are false. Emperor v. Umed Singh (|), dissented 
from, -Baga Mahar v. Emperor (2), relied on. 


Cr. R. Appl. of the order of 
the Court of the Additional Sessions Judge, 
Chhindwara, dated February 17, 1936, in 
Criminal Revision No. 13 of 1936 confirming 
the order of the Court of the Honorary 
Magistrate, First Class, Chhindwara, dated 
January 23, 1936, in Or. Case No. 218 of 
1935. 

Mr. P. V. Dixit, for the Applicant. 

Mr. H. D. Malak, for the Non-Appli- 
cant: 

Order.—The main grcund urged in 
this application for revision is that the 
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judgment of the trial Oourt is illegal, 
because it does not conform to the provi- 
sions of s. 367 of the Criminal Procedure 
Code, which lays down among other things, 
that a judgment mast contain the points 
for decision, the decision thereon, and ths 
reasons, therefor. It is true the judgment 
now under review is not an ideal one, but 
s.367 does not lay down any particular 
form which a judgment must take. Itis- 
enough if the points, the decision, &c., can 
be Pak from the bedy of the judgment 
itself. 

The point in the present. case were 
simple. The prosecution was for defama- 
tion in which the accused is said to have 
slandered a married woman by stating that 
her husband was impotent, and that the 
child born to her was by another man. 
These facts are set out in para. (1) of the 
judgment where the case for the prosecution 
is set forth. The learned Magistrate then 
states “the complainant in support of the 
prosecution story examined three witnesses 
who supported the prosecution fully.” He 
also stated that the case was for defamation 
under s. 590 of the Indian Penal Code. It 
is clear from the facts that I have given 
that the points for decision can be gathered 
from the body of fhe judgment; also that 
the learned Magistrate accepted the deposi- 
tion of the prosecution witnesses, because 
he states they support the prosecution fully, 
and he convicts the accused. 

In any case an error of this type would - 
be a mere irregularity which would be 
curable, unless if caused prejudice to the 
accused. [ was not shown in what way the 
accused hae been prejudiced in this case. 
1 have been through the evidence of the 
three witnesses on which the learned Magis- 
trate appears to rely, and I find that they 
do support the prosecution case. I can 
see no reason why they should be disbeliev- 
ed, especially as the accused has not at- 
tempted to prove justification. The comp-- 
lainant herself has gone into the witness- 
box, and states definitely that her husband 
is not impotent, and that the child born to 
her is his. In the cireumstsnces, even if 
there is an irregularity in the form of the 
judgment, it has not caused any prejudice 
to the accused. 

It is then argued-on the stength of 


` Emperor v. Umed Singh (1) that the burden 


is onthe complainant to prove that the 
statements of which she complains are _ 
false. Itis true Walsh, J., goes to that 


(1) 46 A 64; 77 Ind. Cas. 183; 21 A L J765; 25 
Or Ud 827; A TR 1924 All. 299, 
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extent in the Allahabad case, but with the 
utmost deference, I am unable to agree with 
him, To impute unchasıity to a married 
woman is regarded so seriously in Hngland 
that it is actionable per sein civil cases 
for slander. Ihaveyet to learn that the 
people of India, taken as a whole, Value the 
chastity of their women any less highly. 
This is especially so when, as here, an 
imputaticn of this kind is taken so seriously 
that outcasting promptly: follows any sus- 
Picion of infidelity. lt would be unforiu- 
nate for Courts to apply any lesser 
standard in India, except of course among 
particular tribes or castes, where, according 
to the standard of morals prevalent among 
them, such lapses from virtue are either 
permitted or openly condoned. In my 
opinion the law enunciated by Walsh, J., 
not only contravenes 8. 499 of the Indian 
Penal Code, but also all known rules about 
defamation., It also cuts at the root of the 
very strong presumptions which the law 
raises in tavour of legitimacy. ‘I'nerefore, 
as I have said, with the utmost respect l 
am unable to agree with Walsh,J. ‘the 
law, as l understand it, is correctly stated 
in Baga Mahar v. Emperor (2), where the 
burden is placed on the accused to establish 
& plea of justification. 

As regards the plea of alibi, that has 
been disbelieved. it has been carefully 
examined by the learned Magistrate, and | 
see no reason tointefera with his decision 
on the point, The application is rejécted. 

8. Application rejected, 


“(BJ AIR 1924 Nag 172; 76 Ind. Cas, 393; 25 Or, 
LJ169. 
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LAHORE HIGH COURT 
Second Civil Appeal No, 33 of 1937 
March 30, 1937 
Skemp, J. 
Jamadar ANOKH SINGH—PLAINTIFR— 
APPELLANT i 
versus 
Musammat JAL KAUR AND, aNoTHER— 


DEFENDANTs—RESPONDENTS 

Custom (Punjab) — Succession — Non-proprietor— 
Collateral in fourth degree, if can succeed to 
house of non-proprietor—kule applies to house 
owned by village menial—Hindu village menial— 
Presumption as to law applicable. 
_ The rule that a collateral m the fomth degree 
is not entitled to succeed to the house of a non- 
proprietor, is the rule which must be applied to 
a house owned in a village by a non-proprietor 
whether the non-proprietor is governed by Hindu 
Law or by Muhammedan Law or by £unjab custom. 
That is the rule which generally speaking applies 
to a house owned by a village menini, except in 
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those places where a right of sale is established: 
Sher Jang v. Munski Ram (1), applied. 

For Hindu village menials not holding landed 
property, the initial presumption is that they are 


governed by Hindu Law but obviously the pre- 
sumption is not strong. 


8.0. A. from a decree of the District 
Judge, Ludhiana, dated October 13, 1936. 

Mr, Jhanda Singh, for the Appellant. 

Mr. Sardul Singh, for Respondents. 

Judgment.- The pedigree table below 
will prove useful in this case. The family 
naka are, itis now admitted Chhim- 

as, 


J A SINGH. 


| 
Musammat Chand Kaur= 


l 
Khan Singh 
Sampuran Singh 








| | 
Harnam=Tara Singh Macaan Singh 





Kaur | . 5. P 
Gian Singh = 
(minor) | ~ 1 
Gopal Singh Hari Singh 
0.8. P. (alive) 
Musammut Jal-—Brahma Singh 
Kaur (alive) 
Musammat Chand Kaur sold a house 
situate in Raipur, Tahsil Ludhiana, to 


Musammat Jal Kaur by means of a register- 
ed deed, Jamadar Anvkh Singh, a proprietor 
of village Raipur, sued for pre-emption on 
the ground of vicinage and the tact that 
he was a proprietor in the same patti. 
‘There was no dispute as to the amount to be 
paid, the sole point being whether the 
plaintift had a superior rigat of pre-emption. 
The trial Court found in his favour and 
decreed the suit. Tne learned District 
Judge accepted the appeal and dismissed 
the suit on the ground that the plaintiff 
had no superior right of pre-emption. ‘Tne 
reasoning of the trial Judge was that the 
real owner of the house was Gian singh, a 
minor, and that Musammat Chand Kaur, 
his grandmotuer, had sold the house either 
as absolute owner or as a trespasser. 
Musammat Jal Kaur was not an heir of 
Musammat Cnand Kaur and therefore the 
Plaintilf as a pattidar was entitled to pre- 
empt. On appeal the learned District 
Judge pointed out that Musammat Harnam 
Kaur, the mother and natural guardian 
of Gian Ningo, signed the deed of sale in 
token of her assent, He appeared to hold 
that Musammat Chand Kaur suld the house 
not in her own right but on behalf of Gian 
Singh; at any rate she did not do so asa 
trespasser. He also applied s. 63 of Mulla’s 
Hindu Law ‘because there is no special 
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provision in the Punjab on that point, 
He also appeared to hold that Musammat 
Jal Kaur 

“stands in the feet of her husband who is clearly 
an heir and reversioner of Gian Singh minor and 
Sampuran Singh, deceased.” 

Before me the respondent relies on 

s. 15 (a), Punjab Pre-emption Act, which 
Tuns: 
_ “The right of pre-emption in respect of.... village 
immovable property shall vest—(a) where the sale- 
is by a sole owner....in the persons in order of 
succession who but for such sale would be entitled on 
the death of the vendor....to inherit the,...pro- 
perty sold,” 


It was argued before me on the assap- 
tion made by the District Judge that the 
sale was effected by Musammat Ohand 
Kaur with the assent of Musammat Harnam 
Kaur on behalf of Gian Singh. The sole 
question in this second appeal then is 
whether Musammat Jal Kaur would be 
entitled to inherit the house if Gian Singh 
died. Section 68 of Mulla’s Hindu Law on 
which the learned District Judge relied no 
doubt includes brother's son's son's son’s 
son's widow among the heirs, but this 
expressly relates to Hindu Law as applied 
in the Bombay Presidercy: and the 
law applicable to the Punjab is 
that of the Mitakshara School, which is 
much less favourable to females, and 
only includes the widow, the daughter, the 
mother, the father's mother: and father's 
father’s mother. The Hindu Law of In- 
heritance Act also included the son’s 
daughter, daughters daughter and the 
sister: see Mulla, ss. 11 and 61-A. Under the 
Mitakshara Musammat Jal Kaur has no 
claim. But it is argued on her behalf that 
if Gian Singh, the vendor, were to die 
and the intervening heirs had disappeared, 
he would be succeeded by Brahma Singh 
and Musammat Jal Kaur could then 
succeed Brahma Singh. This does not 
bring Musammat Jal Kaur within the 
words of s. 15, Pre-emption Act. She would 
not be entitled to inherit on the death of 
Gian Singh; she would only be entitled 
to inherit if her husband Brahma Singh 
had inherited first. 

In my judgment this discussion is not 
very relevant; it is necessary because of 
the views expressed by the learned Dis- 
trict Judge and of the line of argument 
taken before me. It is indeed not clear 
whether these Chhimbas are governed by 
Hindu Law cr by Punjab custom. There 
was no allegation to either effect in the 
plaint or in the written statement. I 
think that for Hindu village menials 
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not holding landed property, the initial 
presumplion is that they are governed by 
Hindu Law and I understood both learned 
Counsel to agree with this; but obviously 
the presumption is not strong. This would 
only be of importance if the case were a case 
of successicn among Chhimbas. Here the 
dispute is between a Obhimba and a 
member of the proprietary body. According 
to Ratligan’s Digest of Customary Law, 
para. 238 A, in the case of property owned 
in a village by non proprietor, 6 

“the direct male descendants and ordinarily the 
widow and mother of a deceased non-proprietor 
will succeed to his rights in the house occupied by 


him at the time of his death, but not remote col- 
laterals,” : 

The remark says: 

“Near collaterals have been allowed to succeed... 
The rulings seem to sum up to this: that no collateral 
in the second degree has ever been barred and that 
no oie beyond the third degree has ever suc- 
ceeded.” 


The appellant’s Counsel cited Sher Jang 
v. Munshi Ram (1), where a Collateral in the 
fourth degree was held not entitled to suc- 
ceed to the house of a non-proprietor. It 
appears to me, that this is the rule which 
must be applied to a house owned in a 
village by a non-proprietor whether the 
non-proprietor is governed by Hindu Law 
or by Muhammedan Law or by Punjab 
custom. Thatis the rule which generally 
speaking applies to a house owned by a 
village menial, except in those places where 
a right of sale is established. 1 am, there- 
fore, constrained to hold that Musammat 
Jal Kaur is not heir of Gian Singh and 
that the plaintiff has a superior right of 
pre emption. I accept the appeal, set aside 
the decree of the learned District Judge 
and restore that of the trial Judge; but as 
I think itis a particularly hard case that 
an outsider should be able to disturb a 
sale by one relation to another, Idirect that 
the parties bear their own costs throughout. 

N. Appeal allowed. 
i Lah, 33; 67 Ind. Cas, 964; A IR 1922 Lah- 


CALCUTTA HIGH COURT 
Civil Appeal No. 1322 of 1936 
June 2, 1937 
Nasim ALI AND Remeey, JJ. 
SUBODH CHANDRA CHAKRAVARTY—: 
PLAINTIBF—APPELLANT 


versus 
JNANENDRA NATH CHAKRAVARTI 
AND OTH ERS—RESPONDENTS 
Bengal Local Self-Government Act (III of 1885), 
a. 5—Magistrate of District delegating authority to 
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Subordinate Magistrate—Whether divesting of auth- 
ority—General Clauses Act (X of 1897), s. 21. 

By s. 5 of the Bengal Local Self-Government Act, 
“Magistrate of the District” includesany Magistrate 
subordinate to the Magistrate of the District to 
whom he may delegate all or any of his powers under 
the Act. The word “includes” in the definition in- 
dicates that the District Magistrate isnot divested of 
his authority after he has delegated his powers. 
The Magistrate of the District under s. 5 has a con- 
tinuing authority to delegate his powers under 
r. l-A of the Election Rulesand can alter, amend or 
recall any order made under s. 5. His powers are 
pen same as those under s. 21, General Clauses 

at. . 

O.A from the appellate decree of the 
Pier Judge, Faridpur, dated April 30, 

Mr. Nirmal Chandra Chakravarty, for the 
Appellants. 

Messrs Naresh Chandra Sen Gupta and 
Bama Prosanna Sen Gupta, for the Res- 
pondents. 

Nasim All, J.—This is an appeal from 
the decision of the District Judge of 
Faridpur, dated April 30, 1936, affirming 
a decision of the Subordinate Judge of 
that place dated August 5, 1935. The 
suit cut of which this appeal arises was 
for a declaration that the decision of 
Mr. R. L. Dey, the Senior Deputy Magis- 
trate, Faridpur, under s. 18 B, Bengal 
Local Self-Government Act, setting aside 
the election of the plaintif and the pro 
forma defendant as members of the 
Madaripur Local Board is without juris- 
diction and void. The Courts below have 
dismissed the suit on the ground that the 
Civil Court has no jurisdiction to entertain 
it. Hence. this second appeal by the 
plaintif. It appears that after the poll- 
ing was over, a petition was submitted by 
the principal defendant to the Sub-Divi- 
sional Officer of Madaripur who was in- 
vested with powers to decide election 
disputes arising out of the Election Rules, 
praying for the postponement: of the dec- 
laration of the result of the election on 
the ground that there were certain irregu- 
larities and illegalities in the recording 
of votes. This prayer was disallowed by 
the Sub-Divisional Officer. He then called 
for a report from the Polling Officer 
against whom the allegations were made, 
and on receipt of the report, intimated to 
the District Magistrate of Faridpur that 
the allegations of the defendant were 
unfounded. Thereafter the defendant filed 
an application before the District Magis- 
trate of Faridpur under s. 18-B, Bengal 
Local Self-Government Act, for setting 
aside the election of the plaintiff and 
the pro forma defendant. This petition was 
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transferred by the District Magistrate to 
Mr. R. L. Dey who was also empowered 
to decide election disputes for disposal. 
Mr. Dey heard this petition and set aside 
the election. Plaintiff, thereupon, instituted 
the present suit for reliefs mentioned 
above. 

The first point urged in support of this 
appeal is that the District Magistrate of 
Faridpur after having delegated his powers 
to decide election disputes to the Sub- 
Divisional Officer of Madaripur had no 
jurisdiction to entertain the application of 
the defendant under s. 18-B of the Act. 
By r. 1A of the Election Rules framed 
by the Local Government under s. 138A, 
Bengal Local Self-Government Act, the 
authority to decide disputes relating to 
elections arising under Election Kules is 
the “Magistrate of the District’. The ex- 
pression “Magistrate of the District” has 
not been defined in the rules. By s 5 
of the Act, however, “Magistrate of the 
District” includes any Magistrate subordi- 
nate to the Magistrate of the District 
to whom he may delegate all or any of 
his powers under the Act. The word 
“includes” in the definition indicates that 
the District Magistrate is not divested of 
his authority: after he has delegated his 
powers. The District Magistrate, there- 
fore, had jurisdiction to entertain the 
application under s. 18 B, Bengal Local 
Self-Government Act, and transfer it to 
Mr. Dey for disposal. This contention, 
therefore, fails. 

The next contenticn on behalf of the 
appellant is that the District Magistrate 
of Faridpur bad no jurisdiction to enter- 
tain a fresh application under s. 18-B of 
the Act after the Sub-Divisional Officer of 
Madaripur had decided the matter and 
the order of Mr. Dey setting aside the 
election based on this app.ication is, there- 
fore, void. This argument assumes that 
there was previous application before 
the Sub-Divisional Officer of Madaripur 
under s. 18-B and that on the basis of 
that petition he gave a decision. It has 
been already pointed out that the petition 
of the defendant before the Sub-Divisional 
Officer of Madaripur was for the postpone- 
ment of the declaration of the result of 
the election and the allegatiors contained 
in the said petition were made in con- 
nection with this prayer. No petition was 
or could have been filed before him under 
s. 18-B at that stage as the question of 
the validity of the election did not and 
could not arise before the declaration of 
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the result. It is not disputed that the Sub- 
Divisicnal Officer of Madaripur did not 
fix any date for hearing the matter in 
presence of the parties and did not take 
any evidence. This clearly indicates that 
he did not decide the matter at all. There 
were certain allegations made against the 
Polling Officer. He, therefore, thought it 
proper to call for a report from Lim and 
to communicate his opinion about these 
allegations to the District Magistrate. 
There had been no decision atal, there- 
fore, by the Sub-Divisional Officer of 
Madaripur regarding the validity of the 
election. The District Magistrate had, 
therefore, jurisdiction to entertain an ap- 
plication under s. 18-B and transfer it 
to Mr. Dey for disposal. Under r. l-A of 
the Election’ Rules and s. 148, Bengal 
Lccal Self-Government Act, the decision 
of. Mr. Dey setting aside the election is 
final and cannot be questioned in any 
Court. The Courts below were, therefore, 
right in dismissing the suit. The appeal 
is accordingly dismissed with costs. 
Remfry, J.—I agree.. In my opinion 
the Magistrate of ‘the District under s. 5 
has @ continuing authority to delegate 
his powers under r. 1-A, and can alter, 
amend or recall any order made under 
s. 5. His powers are the same as those 
unders. 21, General Olauses Act. Doubt- 
less the regular course would be to set 
‘aside an order delegating his powers toa 
named Magistrate before authorizing an- 
Other in respest of the same matter, 


but the omission to doso is; in my opinion, - 


a mere irregularity which doves not render 
the second order invalid. 
D. Appeal dismisse d. 


——e 


LAHORE HIGH COURT 
Second Civil Appeal No. 655 of 1936 
December 1, 1926 
Trex Cuanp, J. 
DISTRIOT BOARD, J HANG—Derenpant— 
APPELLANT 
versus 
NANAK CHAND AND aNnoTHER—PLAINTIFEFS 
— RESPONDENTS 

Punjab District Boards Act (XX of 1883), s. 16— 
‘Exaction’, meaning of — Haisiat tas mposed by 
Board—Suit to declare taxation illegal—J urisdiction 
of Civil Court to entertain—Interpretation of statutes 
—Taxing statute. 

The word ‘exaction’ in s. 76, Punjab District 
Boards Act, does not connote a mere “demand” of an 
amount which is sought to be illegally taken, but 
also the “demand and wresting” of such an amount. 
Section 76 does not apply toa case where the District 
Board having imposed 8 haisiat tax ona person, he 
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has filed a suit for declaration that the Board has no 
authority totax. The Civil Court has jurisdiction to 
try the suit. A taxing statute like the Punjab Dis- 
trict Boards Act, which also takes away the ordinary 
jurisdiction of the Civil Courts, must be strictly con- 
strued in favour of the subject and against the taxing 
authority ` 

S. C. A. from the decree.of the Senior 
Sub-Judge, Jhang, dated March 16, 1936. 

Mr. Shabir Ahmad for Mr. Tufail M. 
Malik, for the Appellant. 

Mr. Narotam Singh for Mr. S. L. Puri 
and Mr. S. L. Puri, for the Respondents. 
_dudgment.—The District Board; Jhang, 
assessed the plaintiffs-respondents Nanak 
Chand and Dewan Chand, son of Ganesh 
Das to hatsiat tax of Rs.6 per annum for 
the years 1932-33, 1933 34 and 1934 35. 
Before the tax was collected, the plaintiffs 
instituted a suit in the Civil Court fora 
declaration that the tax had been illegally 
imposed, as in none of the years in ques- 
tion did they or any of them réside for 
more than 180 days in the Jhang district 
or carry on any business there. An injunc- 
tion was also asked for restraining the 
District Board from realising the amount 
frcm the plaintiffs. 

The District Board pleaded that the 
allegation in the plaint that the ‘plaintiffs 
did not reside in the district of Jhang for 
the prescribed period during the years in 
question was incorrect; that the tax kad 
been imposed rightly; and that the Oivil 
Court had no jurisdiction to entertain the 
suit.’ The trial Court found on the evi- 
dencé that’ the plaintiffs had successfully 
proved that they did not ‘reside in the 
Jhang district for more than 180 days in 
any of the years in question and ‘that, 
therefore, they were not liable to pay the 
tax. Following Chairman, District Board, 
Jhang v.Ganpat Ram (1) he held that the 
Civil Court had jurisdiction to try the suit. 
He accordingly passed a decree in favour 
of the plaintifis as prayed. The District 
Board appealed tothe Senior Subordinate 
Judge who affirmed the finding of fact 
arrived at by the Subordinate Judge that 
the plaintiffs had not residedin the Jhang 
district for 180 days in the year during 
the period in dispute and accordingly he 
held that the District Board was not en- 
titled to impose the tax upon them. He 
further held that s. 76, Punjab District 
Boards Act on which the defendant relied 
in bar of the jurisdiction of the Civil Court 
was inapplicable, asthe words used there 
were “illegal exaction" which meant not 


_(1) 34 P L R 219; 141 Ind. Cas, 378; A IR 1933 Lah, 
124; Ind. Rul, (1933) Lah. 112. 
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merely a “demand” but “a demand fol- 
lowed by realization and recovery under 
compulsion.” As in this case the amount 
had admittedly not been realised, s. 7, 
was inapplicable. The District Board has 
come on second appeal and before me the 
facts are no longer in dispute. It is con- 
ceded that the plaintiffs had not resided 
for the requisite period within the limits 
of the Jhang district during the three 
years in question and therefore they were 
not liable to be assessed to the tax in 
question. It is also admitted that the 
‘.amount of the tax imposed for the three 
years in ques;ion has not been realised 
‘from the plaintiffs. It is, however, con- 
tended that the lower Appellate Oourt has 
put an erroneous interpretation on s. 76, 
which is sufficiently wide to cover the 
case. Section 76, omitting the words which 
are not relevant to the point involved in 
this case, reads as follows: 

“Suits for the recovery...... of any rate or tax 
imposed under this Act, and suits on account of 
illegal exaction of any such rate or tax.. se- 
shall, unless the Local Government otherwise 
directs, be cognizable by Oourts which for the 


time being have cognizance of suits for rent due 
on land.” 


The question for consideration is whe- 
ther this is a suit “on account of illegal 
exa%tion” of the Aatsiat tax, which has 
admittedly been imposed under the provi- 
sions of tha Punjab District Boards Act. 
_ The word ‘exaction’ is oot defined in this 
Act or in the General OUlauses Act. It, 
therefore, must be given its ordinary 
grammatical meaning. Htymologically, the 
word ‘exact’ is derived from ex (=out) 
_ and agere (=drive). The literal sense thus 
is ‘to drive or force out.’ Accordingly 
it is translated as meaning to “demand 
and enforce the payment of fees, money, 
taxes, tolls and penalties.” In Hoglish 
law “exaction” has been defined as : 

“a wrong done by an officer, or one in pretended 


authority, by taking a reward or fee for that 
which the law allows not.” 


Coke compares “exaction” and “extor- 
tion” as both meaning “unlawful” taking 
or realisation of reward or fee, the dis- 
-tinction being that ‘exaction is taking 
un amount which the law does not allow, 
and “extortion” is taking more than is 
legally due (Coke on Littleton -p. 363-b). 
It is thas clear that “exaction” does not 
connote a mere “demand” of an amount 
waich is sought; to be illegally taken, but 
also the “demand and wresting” of such 
an amount. I, therefore, agree with the 
conclusion of the learned Senior Subordi- 
nate Judge that s. 76 is inapplicable to 
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this case. It is hardly necessary to say 
that a taxing statute, like the one before 
us, which also takes away the crdinary 
jurisdiction of the Civil Oourts, must be 
strictly construed in favour of the subject 
and against the taxing authority. The 
learned Counsel for the appellunt urged 
that this interpretation would lead to 
some anomalous results. But that is a 
matter with which the Courts are not con- 
cerned. 1 hold that Oivil Courts had juris- 
diction to try the suit. The appeal fails 
and is dismissed with costs. 


N. Appeal dismissed. 


ee 


PATNA HIGH COURT 
Civil Appeal No. 995 of 1931 
March 19, 1937 
Fazu ALI AND MADAN, JJ. 
BHAIRO SINGH AND OTHERE— 
P LAINTIFFS—ÅPPELLANTS 
versus 
Rai SHAMSUNDAR PRASAD anp 
OTAEKS — DEFENDANTS—RASPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 22 (2) -Land 
originally raiyati held by plaintif co-sharer land- 
lord on payment of compensation—Mahal parti- 
tioned by Collectorate—Assesement of plaintiff's 
land asordinary bakashata—Plaintiff given due 
share in assets of mahal— Plaintiff's suit for declara- 
tions that his land was occupancy jote and in 
alternative that he had rights under 3. 22 (2)—J uris- 
diction of High Court to set aside partition or to 
give decree in termsof prayer. 

The suit lands which were originally raiyati 
lands were held by plaintif a co-sharer landlord on 
payment of compensation under s. 22, Bengal Tenancy 
Act, In the cadastral survey, finally publisbed in 
the year 1902, the.land was recorded as bakasht in 
possession of the plaintiffs as co-sharer landlords on 
paymentof compensation to the remaining landlords, 
Subsequently by a Oollectorate partition of the 
mahat the plaintiff's land was assessed as ordinary 
bakasht land. The plaintiff was a party to the 
partition proceedings and was allotted his due share 
of the assets oftne makal which were fixed in 
his presence. The plaintiff instituted a suit for 
a declaration that he was entitled to hold the 
land as an occupancy holding and in the alter- 
native that he had the peculiar right in him 
as defined in s. 22 (2), Bengal Tenancy Act; 

Held, thatthe High Court could not set aside 
or alter a partition which had been effected by 
a Court of competent jurisdiction, and it could not 


be said that the revenue Oourt was acting with- 


out jurisdiction merely because in this case, and 
regarding a matter for waich there is no special 
provision in the Partition Act, it adopted a view 
which could not be said to be unraasonaole, 
although contrary to the view taken by the High 
Couri and subsequently adopted by the Revenie 
Court itself. [p. 834, cols. l & 2.] 

Held, alsothat to givea decree to the plaintiff 
in these terms would involve the re-adjustment of 
the assəts not only so far as the plaintiff was 
concerned, but also s> far as the other co-sharer 
landlords were concerned, Such „an order was 
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clearly beyond the the High 
Court. [p. 852, col. 2.1 

Held, further that as to the prayer for the de- 
claration that the plaintiffs had a right under s, 22 
(2) in the lands in suit, though such a declara- 
tion might have been given to the plaintifs if it 
was possible to grant some consequential relief to 
ttem, yebin view of the provisions of s. 42, 
Specific Relief Act, and the settled practice of the 
Court not to pass any declaratory decree when 
that decree could be of no avail to the party 


seeking it, the plaintiffs’ suit would have to be 
dismissed, [ibid,] 


C. A. from the appellate decree of the 
District Judge, Monghyr, dated March 18, 
1931. 


jurisdiction of 


Messrs. A. B. Mukharji, D. C. Varma 
and Bindeswari Prasad, for the Appel- 
lants. 

Messrs. Janak Kishore, B. B. Saran, 
Sant Prasad and Anand Prasad, for the 
Respondents. 

Madan, J.—This is an appeal by the 
plaintifs, Bhairo Singh and others, who 
brought a suit for a declaration that 62 
bighas 12 kathas and 12 dhurs of lands 
situated in village Pahsara are their raiyati 
holding on a rental of Ra. 26-14-0 including 
cess. The plaintiffs’ case was that origi- 
nally the lands formed part of an area of 
92 bighas odd which was the occupancy 
holding of the ancestors of themselves and 
defendants second party who is their near 
agnate. By a registered partition deed 
of the year 1885 the plaintiffs or their 
predecessors-in-interest were allotted the 
land in suit and the rest of the holding 
was allotted to the defendants second 
party. The land was shamilat of four 
touzis in two of which, Nos. 1070 and 1071, 
the plaintifis have a Proprietary share. 
The plaintiffs’ case is that they acquired 
their shares in both touzis after they had 
acquired their raiyati interest. In the 
Cadastral survey, finally published in the 
year 1902, the suit land was recorded as 
bakasht in possession of the plaintifis as 
co-sharer landlords on Payment of com- 
pensation to the remaining landlords. 
The rest of the occupancy holding was 
recorded as raiyati cf defendant second 
party in Khata No. 1651 on a rental of 
Rs. 39-1-14 which was joint with that of the 
suit land. According to the plaintiffs, the 
survey entry was incorrect, and the suit 
lands should also have been recorded as 
their raiyati land on payment of the pro 


` portionate rental of Ke. 26-14-0 as entered 


in the partition deed. Subsequently there 
was a collectorate partition of the mahal 
aud the plaintiffs claimed the suit land as 
their raiyati, but instead they were assessed 
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as ordinary bakasht lands on an estimated 
rental of Rs.7 per bigha. 

The plaintiffs brought tte suit for a 
declaration that they were entitled to von= 
tinue to hold the suit lands as an occu- 


.pancy holding on a rental of Rs 26-14-0 or 


for such other relief asthe Court might 
find to be proper. The plaintiffs impleaded 
the landlords of the four touzis under which 
the lands were recorded as the defendants 
first party in the suit. Written statements 
were filed by various members’ of the 
defendants first party to the effect that the 
lands were bakasht lands of the prc prietors 
and were righily assessed in the partition. 
They also pleaded that the suit was barred 
by limitation. The Additional Subordinate 
Judge by. whom the suit was tried held 
that the plaintiffs had acquired their 
interest in Tauzi No. 1070 in the year 1886 
which was after the partition deed, but that 
they had not proved when they acquired 
their interest in Tauzi No. 1071-whether 
before or after they came in possession of 
the suit lands. He, therefore, held that the 
lands were correctly recorded in the 
cadastral survey as bakasht lands held by 
the plaintiffs on payment of compensation 
to their co-sharers, and dismissid the suit 
on the ground that the plaintifs were not 
entitled to a declaration of their occupancy 
right. The District Judge upheld this deci- 
Sion on first-appeal, : 

The first question that arises before ‘us 


-is whether the appeal is concluded’ “by 


findings of fact arrived at by the District 
Judge, The ‘plaintiffs fled certain -manu- 
script yent- receipts, as well as three rent 
decrees, covering the period 1862 to 1892 
which was prior to the cadastral survey. 
These documents which contain varying 
areas and relate to lands situated: in a 
tract known as Bad Nousajha in which the 
suit lands lie. It appears that formerly the 
Whole of this tract was in lease’ to the 
Manjhoul Factory of which defend- 
ant No. 105 of the defendants frst party is 
the Manager, and it was suggested inthe 
written statement of that defendant that 
the suit lands were bakasht lands of the 
Factory, different portions of which were 
settled from year to year with the plaintiffs 
when not required for the growing of 
indigo. The learned Judge observed that 
these documents did afford an indication 
that the lands in suit were really bakasht 
lands and not portions of an occupancy 
holding, for which reason the onus lay the 
more heavily on the plaintiffs to establish 
their case that they acquired their interest 
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in the two tougis after they got possession 
of the suit lands, and he agreed with the 
trial Court that the plaintiffs had failed to 
discharge that onus. The District Judge 
did not, however, base his decisions on these 
documents, and had he intended to arrive 
at a definite finding on the point, he could 
not have failed to take into consideration 
the partition deed (Ex. 1) of the year 1885, 
in which an occupancy holding of 92 bighas 
is mentioned, as well as rent receipts filed 
by the plaintifis relating to the period after 
the survey and supporting their case. On 
the other hand the receipts and decrees 
dating from hefore the survey are very 
old and there is nothing in them to show 
to what particular land they refer. The 
learned Judge must also have considered 
the presumption attaching to the survey 
entry recording the lands as held by the 
plaintiffs on payment of c»mpensation to 
their coesharer landlords and as having 
formed part of an occupancy holding with 
a total area approximating to that given 
in the partition deed. There is also the 
fact that the lands were treated as so ree 
corded under s. 22(2), Bengal Tenancy Act, 
throughout the Collectorate partition. Inthe 
absence of any reference tothese necessary, 
points, I am unable to hold that the learned 
Judge’s observation on this portion of the 
case amounts to a finding of fact binding 
on us in second appeal. In fact, neither of 
the lower Courts came toa definite finding 
regarding the survey entry, being content 
to dismiss the suit on the-ground that the 
plaintiffs had failed to. prove their oce 
cupancy right. In my opinion the evidence 
admits of no other-conclusion but that the 
lands in suit were originally raiyati lands 
which were being held by the plaintiffs on 
payment of compensation to their co-sharer 
unders. 22, Tenancy Act. The plaintifi’s 
claim to be occupancy raiyats was, there- 
fore, rightly dismissed. 


The question now arises whether any 
relief can be granted inthis suit to the 
appellants if it is found that they had ac- 
quired a right to hold lands under s. 22 
(2), Bengal Tenancy Act. In the partition 
case the Divisional Commissioner Mr. (now 
His Excellency Sir John) Hubback held 
that lands in possession of a co-sharer 
proprietor under s. 22 required to be dis- 
tinguished fron ordinary bakasht lands 
taken under cultivation by a co-sharer and 
not subject to any fixed rent. The order of 
the Hon’ble Board containing the relevant 
extract from the Oommissioner's order 
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ison the record of this case, and runs as 
follows : o. 

“It would, in my opinion, be mošt unfair to valus 
the lands recorded in the way described above at 
the ordinary bakasht rates. The co-sharer in posses- 
sion has brought out the occupancy raiyats, and- 
has obtained the right to hold the land against 
his other co-sharers on payment of the sum 
previously paid as rent. This was in fact the 
situation before 1:07 and the amendment of that 
year in this respect only clarified the law. If 
such land is ultimately awarded to the patti of 
the co-sharer now in possession of if, and it is 
valued at the full bakasht rate, he will lose the 
difference between that rate and the rate at which 
he has hitherto been paying “compensation” to his 
co-sharers. Again, if it falls in another patti, the 
co-sharer in possession will be entitled to hold it 
on payment of that “compensation”, and the new 
sole proprietor of the patti will lose the difference 
between that and the full bakasht rate. I direct, 
therefore, that the ratbandi be revised throughout 
by substituting in the case of all such lands the 
recorded “lagan” (it is not strictly “rent”) for the 
bekasht valuation, but adding thereto the amount 
which the co-sharer in possession would pay to 
himeelf......” f 

In revision against this order, the Hon’ble 
Board pointed out thatin s.45 read with 
e. 3 (xv), Partition Act, assets when used 
with reference to land are defined as (a) in 
the case of land held by cultivating raiyats 
“the rent payable by them”, and (6) in the 
case of land which is occupied by a pro- 
prietor “the rent which might reasonably 
be expected to ba payable by cultivating 
raiyats if the land were occupied by them”. 
The Board held that lands held under 
s. 22, not being an occupancy holding, were 
bound to be treated by the partition 
officer as bakashi. Dealing with the 
Commissioner's view that this procedure 
would be unfair to the proprietor in posses- 
sion, the Board observed that the compensa- 
tion payable by such Proprietor was differ- 
ent from rent as defined in the Tenancy 
Act; it also referred to an observation of 
the Judicial Committee in Midnapur 
Zamindary Co., Ltd. v. Naresh Narayan 
Roy (1) tothe effect that a purchase by-a 
co-sharer landlord was a purchase for the 
benefit of all the co-sharers and that the 
occupancy rights so purchased wou'd there- 
by be extinguished. The Board, therefore, 
held that a right under s. 22 was a lempor- 
ary right remaining in force ouly for so 
long as the estate remained undivided, 
and that on partition the holding passed 
into the khas possession of the proprietor 
in whose pattt it might happen to be in- 
cluded. 

(6 PLT 750, 80Ind, Oas. £27; A IR1924P O 
144; 51 I A 293; 51 O 631; 26 Bom. LR 651;47 M LJ 
23; 35M L T 169; (1924) M W N 723; 290 W N 34; 
20L W 770; LRS APO 137,23 AL J16;3 Pati L 
R 193 (P O,). 
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This view is opposed to that taken by 
this Court in Jhapsi Sahu v. Bibi Aliman 
(2} and in other cases. In Dhaneshwar 
Kuar v. Chandradhari Singh 3) which is 
one of these cases, their Lordships, with 
reference to the Privy Council decision 
Cited above, observed that the general ob- 
servation of their Lordships of the Judicial 
Committee in that case must be read 
subject to the provisions ofs 22 (2), Bengal 
Tenancy Act. They held on the strength 
of previous decisions of this Court that 
8. 22 (2) does entitle a co-proprietor to hold 
raiyati lands, purchased by him subject 
to the conditions mentioned in fhat clause, 
after he has ceased to be a co-proprietor 
by means of partition. They further held 
that it was only solong as there are others 
interested in the land‘as co-proprietors 
that it was necessary to deal specially with 
the purchasing co-sharers’ ‘right to hold the 
land, and that the partition does not put an 
end to that right to make a present of it to 
the co-proprietors who purchased nothing. 
It was held that what was really available 
for the partition was not the land itself, 
but the rent that would have been paid 
for the land by the occupancy raiyåts 
whose place was taken by the purchasing 
co-proprietor subject tothe payment of a 
proportionate ‘share of the rent to the 
other co-proprietors, This rent would have 
to be taken into account in the partition 
and not theland purchased by the co- 
proprietor. 

I venture to think that the view expressed 
in this Court is in consonance with both 
law and equity, and I am informed that the 
Hon’ble Board of Revenue has since issued 
a circular, accepting the ruling of this 
Court in Jhapsi Sahu v. Bibi Aliman (2) 
cited above, and directing that it should be 
followed in future by all partition officers. 
It is not, however, open to us to grant any 
relief to the plaintiffs in the present sùit. 
There is ample authority that this ‘Court 
cannot set aside or alter a partition which 
has been effected by a Court of competent 
jurisdiction, and it cannot be said that the 
Revenue Court was acting without jurisdic- 
tion merely because in this case, and 
regarding a matter for which there is no 
special provision in the Partition Act, it 
adopted a view which cannot be said to 
have been unreasonable, although contrary 
to the view taken by this Court and subse- 


(2) 5 Pat. 281; 93 Ind. Oas, 1001; A I R 1926 Pat. 
963; 7 PLT 170, : 
" (3) 17 PLT 97; 162 Ind. Oas. 820; AIR 1936 Pat. 
317; 2B R 506;8 R P 579, ae 
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quently adopted by the Revenue Cou 
itself. Besides, the plaintiffs as co share 
landlords of the village which has bee 
partitioned were parties to the partitio 
proceedings, and they have been allotte 
their due shares of the assets of ik 
mahal which were fixed in their presenc. 
They now ask for a declaration that the 
lands in suit are their occupancy jole an 
in the alternative that they have ‘th» 
peculiar right in them which jis define 
ander s. 22 (2), Bengal Tenancy Act, an 
for a decree directing that Rs. 26-14 
which was payable by them before th 
Partition may be entered in the batwar 
papers as the jama of the disputed landt 
To give a decree to the plaintiff ia thes 
terms will involve the re-adjustment of th 
assets not only so far as the plaintiffs'ar 
concerned, but also sofar as the other cc 
sharer landlords are concerned. Such a» 
order is clearly beyond the jurisdiction c 
this Oourt. As to the prayer for th 
declaration that the plaintiffs have a righ. 
under s. 22 (2) in the lands in suit, thoug) 
I am inclined to think that such a declara» 
tion might have been given to the plaintiff” 


if it was possible to grant seme conse 


quential relief to them, yet in view of th 

provisions of s. 42, Specific Relief Act, ane 
the settled practice of this Court not to pas: 

any declaratory decree when that decre 
can be of no avail tothe party seeking it 
I have reluctantly come to the conchisioi 

that the plaintiffs’ suit will have to be 
dismissed. I may, however, observe’ tha 
the present case is avery hard one inas 
much as the effect of the partition 15 tha 

the plaintiffs will be deprived of the ‘lands 
of which they would have been regardé 
as occupancy tenants but ‘for the’ face 
that ‘they hold a negligibly small share ip» 
one of the touzis of the village which has» 
been partitioned. It is, however, a matte» 
for the revenue authdritics to decide 
whether the partition should be re-opened" 
in order to relieve the plaintifis of this 
apparent’ hardship under any provision. 
of ‘the revenue law. The plaintiff's ‘éppeal 
to this Court must be dismissed, but in the 
circumstances of the case, 1 would order 
that the parties bear their own cost» 
throughout. 

Fazl All, J.—I agree. 


D. Appeal dismissed. 
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_ ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1442 of 1934 
Niamat ULLAH AND ALLSOP, JJ. 

, September 22, 1937 
Firm BRIJ KISHORE RAM SARUP~— 
PLAINTIFE—APPELLANT 


versus 
SHEO CHAR \N LAL - DEFENDANT— 


EA . RESPONDENT 
Partnership Act (IX of 1932), s, 4—Firm, if can 
«ier into partnership with other individuals— Such 
artnership entered into—All members become part- 
srs and not firm—Individual members of firm, if can 
ater intolarger partnership in another firm—Suit 

y one partner for accounts—Maintainability of. 

A firm is a legal entity for assessment of income- 

«x, though it is not such for entering into a contract 
‘partnership, A firm, as such, cannot enter into 
artnership with other individuals, A firm is only 

1 association of persons who have no corporate 

manpacity and if a partnership is in fact entered into 
nd if all the partners of the firm are consenting 
-arties to the agreement of partnership or are rè- 
resented by a duly authorized person when the 
oniract of partnerghip is concluded between the 
mum and others or subsequently ratify it, a partnership 
‘ill come into existence, though it will not be regard- 
man 2s a partnership of which a firm as such is a part- 
er. Sach a partnership will have for its membere 
the partners of the partner firm and the others. 
n'the matter of Jai Dayal Madan Gopal of Benares 
mari), relied on. |p. 854, cols. 1 & 2.] 

Although a firm,*as such, cannot enter into a con- 
act of partnership, because it is not a legal entity, 
sil] there is nothing to prevent the individual mem- 

«ers of a firm from being included in a larger part: 
srshipin another firm. So where a firm enters into a 
<artnership with other individuals, one of the part- 
ers of such firm can sue for accounts on behalf of all 
=, accordance with the form of procedure laid down in 
), XXX of the Code of Civil Procedure. |p. 858, col. 2.] 
8:0: A, from the decision of the Addi- 
maonal District Judge, Oawnpore, 
august 9, 1934. 


Messrs. M. Waliullah and R. K. S. 
‘oshniwal, for the Appellant. 

Mr. Harnandan Prasad, for the Res- 
wondent. 

Niamat Ullah, J.—This is a second 
.ppeal by the plaintiff and arises out ofa 
uit for rendition of accounts of a partnership 
vusiness, whichis alleged by the plaintiff 
<0 have been previously dissolved. In the 
dternative, the plaintiff prays for dis- 
olution of the partnership. The suit 
was brought in the firm name, Brij Kishore 
tam Sarup. According to the plaintiff, the 

«aembers of this firm were Ram Sarup, 
zachmi Narain alias Munni, and Lachmi 
Narain, son of Hem Raj. The plaint was 
igned and verified by Lachmi Narain, 
on.of Hem Raj. The sole defendant 
«npleaded in the case was Sheo Charan 
aal, respondent in this Gourt. It is 
lleged in the plaint that on Pus Sudi 
2, S. 1985, the defendant approached the 
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plaintiff firm and proposed that the parties 
might enter into a partnership for purchase 
and sale of grain at Sagar, and that the 
partners of the plaintiff firm agreed to 
the defendant's proposal and a partnership 
was: brought about between the plaintiff 
and the defendant. There are other allega- 
tions in the plaint which for the purpose 
of the present appaal, it is not necessary 
to mention in detail. According to the 
plaint, partnership was sutsequently dis- 
solved, but the account of the rights and 
liabilities of the parties has not yet been 
taken. For that purpose the present suit 


. was brought. 


The defence, so far as it is necessary 
for the purpose of the appeal, is that a 
partnership was entered into between the 
defendant on one side and Ram Sarup 
and Lachmi Narain alias Munni on the 
other. It was denied that Lachmi Narain, 
son of Hem Raj, who signed and verified 
the plaint, was a member of such firm. 
It was also pleaded that there was a non- 
joinder in the suit and that the frame of the 
suit was bad. No particulars were, how- 
ever, given of the plea of non-joinder and 
that relating to the frame of the suit. 
The trial Court set down two issues for 
trial. One was whether there was a non- 
joinder, and the other was whether the 
suit as brought was maintainable. Tt 
found’ on the first question that there was 
no non-joinder, but held that the suit 
was not maintainable in the form in which 
it had been brought. The plaintiff appeal- 
ed to the learned District Judge who does 
not appear to have expressed any clear 
opinion on the first question but concurred 
with the first Court in holding that the 
suit was not properly framed and was, 
therefore, not maintainable. 

The reason why the lower Courts consi- 
dered that the suit as brought was not 
maintainable is that it has been brought 
in the name of the firm Brij Kishore Ram 
Sarup as plaintiff which is alleged to 
have entered into a partnership with the 
defendant. The lower Courts were of 
opinion that a firm could not enter into a 
contract of partnership with another person. 
Neither of them, however, has gone so far 
as to hold thatif a contract of partner- 
ship is otherwise validly entered into, it 
should be considered as a nullity. ‘The 
plaintiff asked both the Courts for per- 
missoin to add all necessary parties, but 
this prayer was not allowed on the ground 
that as the suit by persons sought to be 
added had. become” time-barred, it would 
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not be equitable to allow the addition of 
parties at that stage. 
Ta Inthe matter of Jai, Dayal Madan 
Gopal of Benares (1), it was held by a 
Division Bench of this Court that a firm 
as such could not enterinto a patinership 
with one or more other individuals. This 
was held tobe the result af the language 
employed in s. 239, Qontract Act, in which 
partnership is defined as the relation 
which subsists between: “persons” who 
agreed toccmbine their Property, labour 
or skillin some business and to share the 
profits thereof between them. It was 
considered that a firm which is nota legal 
entily for purposes of a contract cannot 
be considered to be a person within the 
meaning of s. 239, Contract Act. The 
case in which this view was taken arose 
under the Income Tax Act, and the ques- 
tion was whether the inccme of a firm 
arising from other partnership concerng in 
which the firm was a partner should be 
considered to be the income of the firm 
as such for the purposes of assessment 
of incometax. If the frm could 
not in law enter into a partnerskip 
with outsiders, the ircome derived from 
the partnership concerns in question would 
not be assessable to income-tax as the 
income of the firm. It shculd be noted 
thal a frm is a legal entity for assessment 
of income-tax, though it js not such for 
entering into a contract of partnership. 
The further question as to whether if a 
partnership isin fact entered into between 
a firm and another individual, it should 
be ccnsidered to he a Partnership of which 
all the members of the Partner firm and 
the ciher individual should be considered 
to be pariners, did not assume import- 
ance in that care, nor- was it decided. In 
the present case the question is of im- 
portance and his to be decided. 
I accept the view. expressed 
matter of Jai Dayal Madan 
Benares (1), that a firm as such cannot enter 
into partnership with other individuals. 
At ihe same time, it must be held that 
a frm is enly an association of persone 


in In the 


who have no corporate Gapacily and that. 


if a partneiship ia. in fact entered into 
and if all the partners of the firm are 
ccngenting parties to the agreement of 
partnership cr are represented by a duly 
authcrized person when the contract of 
partnership is concluded between the firm 
and others or subsequently ratify it, a 


n PED A LJ 999; 143 Ind, Cas, 360 AIR 1958 


Ti; 64 A £46; Ind, Rul. (1938) All. 239. 


BRIJ KISHORE RAM SARUP V. SABO OHARAN LAL (ALL) 


Gopal of , 


i731 0 

partnership wil) come into existence 
though it will not be regarded as a part 
nership of which a firm as such is a partner 
Such a partnership will have for its mem ber 
all the partners of the partner frm ane 
tLe others.’ In this view the present sui 
is not liable to dismissal, if it is not ban 
for any other reason. On the allegatiom 
contained in the plaint, I would hold tha 
a partnership was brought about by the 
agreement referred to in plaint bet weer 
the partners of the firm Brij Ki&hore Rer 
Sarup as individuals and the defendant 
If the defendant's allegation be acceptec 


. and it be assumed that there was a contract 


of partnership between the defendant ox 
the cne side and Ram Sarup and Lachm 
Narain alias Munni on the other, + 
partnership should be deemed to bave beer 
brought about between the aforesaid three 
persons. The only difference between the 
parties seems to be that, according to the 
plaintif, the parinership included fou» 
persons, namely Ram Sarup, Lachm. 
Narain alias Munni and Lachmi Narain, 
son of Hem Raj, on the one side and the 
defendant on the other; while according 
to the defendant the parinership had fom 
its members only three - persons, namely 
the defendant on one side and Ram Barug 
and Lachmi Narain alias Munni on the 
other. As on the authorities the firm ae 
such eculd not kecome a partner, ite 
members were partners not as a corporate 
body but as individuals. Unless there iow 
something in the frame of the suit which 
is fatal to it, I see no reason why the 
suit should not be considered to be one 
in respect of such partnership es may 
be found to have been created by act of 
the parties. : 
Strong exception has been taken by 
Jearred Counsel fcr the defendant- respond- 
ent to'the frame of the suit. It is said 
that as the plaint has been signed and 
verified by Lachmi Narain, ‘son of Hem 
Raj, who, according to the defence, is not 
a Partner of tke plaintiff firm, ‘he suit 
cannot be considered to have been brought 
by tLe partners Ram Sarup and Lachmi 
Narain alias: Munni who alone became 
partners in the new firm. These twoand 
tke defendant are the only persons who 
according to the defendant are partners in 
the Parinership which is the subject- 
matter cf the suit. How far this conten- 
ticn can be given effect to will depend upon 
the findings which the Court will eventually 
arrive st.other questions arising in 
the ¢ase. As.already stated, the lower 
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Appellate Court has not recorded a detnite 
finding as to whether Lachmi Narain, son of 
Hem Raj, is a partner of the plaintif firm 
and whether he became a partner in the new 
firm. It seems to me that ifit be found 
that a partnership was entered into between 
Ram Sarup, Lachmi Narain alias Munni 
and Lachmi Narain, son of Hem Raj, on 
one side and the defendant on the other, 
because the aforesaid three persons were 
members of the firm Brij Kishore Ram 
Sarup. the suit brought in the name of 
the firm is open to no objection. It may 
be that the Court may not consider 
the firm as such to be entitled to any 
decree, but may give appropriate reliefs 
to the individuals composing that firm. 
Order XXX, Civil Procedure Code, allows 
two or more persons claiming to be 
partners and carrying on business in 
British India to sue in the name of the 
firm of which they are partners. It is 
open to the defendant to have the names 
of the partners of the plaintiff frm dis- 
closed; and on demand being made by 
the defendant the names of the partners 
must be disclosed. Order XXX, r. 2(3) 
provides that where the names of the 
partners are declared, the suit shall proceed 
in the same manner and the same con- 
sequences in all respects will follow as 
if they had been named as plaintiffs in the 
plaint. The proviso appended to this sub- 
tule is important in that it lays down 
that the proceedings shall nevertheless 
continue in the name of the firm. [ think 
that the policy underlying O. XXX is no 
more than to afford facility in ths joinder 
of parties who may be numerous. In an 
ordinary case it may be perfectly im- 
material.to the defendant as to who the 
partners are, and it may not be neces- 
Bary tO encumber the record by having 
the names of 
tioned in the array of the parties. 
The interest of the defendant has 
been safeguarded by the provision thatif 
he requires the names of the partners to 
be mentioned, the plaintiff must disclose 
allthe names of the partners who are 
represented by the firm name and who 
will be bound by any decree that may be 
passed in the suit provided of course, 
there is no dispute among the partners 
inter se as to whether any one of them is 
apartner at all. 

Ram Sarup, Lachmi Narain alias Munni 
and Lachmi Narain, son of Hem Raj, 
being partners of the plaintiff firm, accord- 
ing tothe plaint, had every right to sue in 
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the name of their firm. In such a suit it is 
open to the Court to grant a relief to them 
individually ifthey are found entitled to 
it. The fact that asthe result of a certain 
agreement the firm. as such, did not 
become a partner will not prevent the 
Court from holding that the individual 
partners of the firm became partners in 
the other firm, if such was the legal 
result of the contract of partnership in 
question. 

The defendant did not call upon the 
plaintiff to disclose the names of its part- 
ners. The reason was obvious. He knew 
what the plaintiff's case was. He set up 
his own case as regardsthe names of the 
partners ofthe plaintiff firm and main- 
tained that Lachmi Narain, son of Hem 
Raj, who had signed and varified the plaint 
was nota member of it. He contended at 
least by implication, that inasmuch as 
Lachmi Narain, son of Hem Raj was not 
a partner of the plaintiff firm, the plaint 
which was signed and verified by him, 
could not be considered to be a plaint on 
behalf of the firm, which did not include 
Lachmi Narain, son of Hem Raj as a part- 
ner. If the Court finds that Lachmi 
Narain, son of Hem Raj, isa partner of 
the firm Brij Kishore Ram Sarup, the suit 
should be considered to have been brought 
by three persons, namely Ram Sarup, 
Lachmi Narain alias Munni and Lachmi 
Narain, son of Hem Raj. Otherwise, it 
should be considered to have been brought 
by Ram Sarup and Lachmi Narain alias 
Munni,in which case the question would . 
arise whether the plaint was signed and 
verified by a person having authority to 
do so on behalf of Ram Sarup and Lachmi 
Narain alias Munni, As I have already 
said, this and the allied questions have 
not been considered by the lower Courts. 
On the main question decided by them, 
I hold thatthe suit is maintainable if it 
be found that a contract of partnership 
was entered into between the defendant 
onone side and one or more persons 
authorized to act on behalf of the partners 
of the plaintiff, whoever they were, on 
the other. Such a contract, if proved, 
would result in a parnership of which 
the partners should be considered to be 
the defendant and the individual partners 
of the firm Brij Kishore Ram Sarup. In 
the view of the case I have taken, 1 would 
allow the appeal, set aside the decree of 
the lower Appellate Court and remand the 
case to that Court for disposal according 
to law as herein indicated. 
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Allsop, J.—I agree with the order pro- 
posed by my learned brother. It seems to 
me that there has been some confusion in 
the Courts below in applying a meaning 
tothe word “firm”. It is obviously true, 
asheld in Jn the matter of Jai Dayal 
Madan.Gopal of Benares (1) that a firm as 
such cannot be a partner in another firm. 
The reason, however, is that a firm has no 
separate entity and isnot a legal person 
apart from members of it. In s. 739, 
Contract Act, where the term. “partner- 
ship” is defined, the word “persen” is used 
and there might have been some difficulty 
in saying that a firm was nota person for 
the purpose of that section because under 
the General Clauses Act of 1868 the term 
“pérson” includes any company or asso- 
ciation or body of individuals whether 
incorporated or not, but that definition is 
subject to the consideration whether there 
is anything repugnant to it in the subject 
or context, and it was held in the case to 
which I have referred thatthe other pro- 
visions of the Contract Act were such that 
it would be repugnant to them to hold that 
the term “person” in s. 239 of the Actin- 
cluded a firm. | 

I think there can beno doubt that a 
firm isnot a legal person or a legal entity 
apart from its members. That. was 
certainly thelaw in England upon which 
the Contract Act was based. There are 
provisions in the Act which show that 
there was no intention that a firm should 
have an existence apart from the mem- 
bers of it. If there had been any such 
intention, the firm would have continued 
despite changes in its component parts. 
This, however, is not the, case, Normally, 
when one of the partners ceases to be a 
member of the partnership, the partner- 
ship is dissolved, and that is also the case 
on the death of a partner. The partners 
havé personal liabilities for the payment 
of debts and for compensation for damages 
caused to others by members of the 
partnership. Ifa firm cannot be a member 
of ancther firm as such, it is because it is 
nct a legal entity, and if it is not a-legal 
entity, it similarly cannot enter into a 
contract or any other legal relation as a 
firm. The wod “firm” is merely a con- 
venient way of referring to a group of in- 
dividuals who have entered into a contract 
among themselves to take part in certain 
transactions. 

It seems to me that the Courts below 
were misled because they regarded the 
firm’ as not being a legal entity whew it 
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came to the question of entering into a 
partnership contract but at thesame time 
treated it asa legal entity when it came 
to the question of instituling a suit on its 
behalf. - Under O. XXX, Civil Proceduré 
Code, it is clear that it is not contemplated 
that the firm shalt institute a suit as an 
entity. Rule lof the Order says that any 
twoor more persons claiming or being 
liable as partners and carrying on business ` 
in British India may sue or be sued in! 
the name of the firm of which such persons 
were partners at-the time of the accruing’ 
of the cause of action. It is clear that the 
idea is that the partners themselves should: 
sue or be sued, but a provision is made . 
by way of convenience of procedure that ' 
one of the members of the partnership shall 
act on behalf of the others: Sub-r. (2) of 
r. l says that where persons sue or are' 
sued as partners in the name of their 
firm under sub-ri (1), it shall, in the case'of 
any pleading or other document required 
by or under this Jode to be signed, verified - 
or certified by the plaintiff or the defendant 
suffice ifsuch pleading or other document’ 
is signed, verified or certified by any one: 
of such persons thatis by anyone of the 
partners. The suit in the present case 
was instituted by a person who alleged that 
he was one of the partners on behalf of - 
all and his action has not been repudiated. 
The result it seems to me is that the 
suit was perfectly well instituted on behalf 
of the partners provided that this man was 
a partner inthe firm on behalf of which 
he was claiming. Although it may be said 
that a firm as such cannot enter into 
a contract of partnership because it is not 
alegalentity, stilt there is nothing to 
prevent the individual members of -a firm 
from being included in a larger partnership 
in another fi'm. 

In the present case, for instance, it is 
said that there were three persons in the 
firm Brij Kishore Ram Sarup. Itis alleged 
that the defendant approached them and 
asked them to enter into another partner- 
ship with him to carry on another busi- 
ness. It does not matter with which 
member of the firm Brij Kishore Ram 
Sarup, the defendant, carried on negotia- 
tions. It was understood that the negotia- 
tions were on behalf of the firm Brij 
Kishore Ram Sarup, orin other words, on 
behalf of all the other members thereof. 
The defendant was entering, if the allega- 
tions’are true, intoa contract with all: the 
partners in the firm Brij Kishore Ram 
Sarup.: The man who negotiated with him: 
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oy those who negotiated with him was of 
wela setting himself or themselves up as 
agents of the other partners and their con- 
duct as agents has not been repudiated. 
At the present moment all those who are 
partners in the firm Brij Kishcre Ram 
Sirup are making a claim against the 
defendant. There was notbing that Ican 
see to prevent the latter from enlering 
into a contract of partnership with all the 
original partners in the firm Brij Kishore 
Ram Sarup. The incidents of a patner- 
ship depend upon the contract into which 
the parties enter. [can see noreason why 
Bheo Charan Lal should not have con- 
tracted a partnership with the members 
of the firm Brij Kishore Ram Sarup, dealing 
with them as if they were a separate’ 
body. It is‘easy to think of an instance 
where something of this kind might have 
happened. Let us take it that there 
are two partners A and Bina firm and 
that the arrangement between them is 
that A will get # and Bi of the profits 
arising from their business, Let us sup- 
pose that they enter into a contract with 
a‘third person C to carry on business as 
a lager separate firm, and C agrees that 
he will pay a certain portion of the profits’ 
from that business to A and B to be divid- 
ed according to the terms of their original 
partnership. In a case of that kind the 
terms of the original partnership will be 
understocd to have been included in the 
contract of further partnership which leads 
to the creation of a new firm. In the pre- 
sent case it was understcod that the mem- 
bers of the partnership Brij Kishore Ram 
Sarup should recover a certain prop rtion 
of the profits from the business of the 
larger firm, [can see no reason why one 
of them cannot sue en behalf of all in ac- 
cordance withthe form of procedure laid 
down in O. XXX, Civil Procedure Code, and 
as I have already said; Lagree with the 
order which my learned’ brother proposes 
to pass, 


D. Case remanded. 
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July 17, 1936 
DerBysuiag, O. J. AND Costsiuo, J. 
Srimati BIBHABATI DEBI AND aNoTHER— 
PLAINTIFFS— APPELLANTS 
i versus . a 
MAHENDRA: CHANDRA, LAHIRI AND 
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Res judicata — Definite construction of will by” 
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High Court—Same will, if can be construed by same 
Court in suit with identical facts but different parties 
—Civil Proced.re Code (Act V of 1908), s. 11—Hindu 
Law—Gift—Creation of tail male estate before 1916, 
if valid—Will—Construction— Held will created only 
life and not absolute estate. . 

Where in a previous suit there is a definite pro- 
nouncement about the construction of a will by a 
High Court, the same matter cannot be raised again 
in the same High Oourt in a subsequent suit having 
identical facts even though the parties arè differ- 
ent, 

Before 1916 a testator could not create something 
in the nature of an estate tailmale because such a 
disposition clearly offended against thé law af there 
could not be an’absolute gift to an unborn pêri 


gon, 
A clause in the will stated that the daughters sha}l 


enjoy the interest that would accrue on the 
promissory notes with their sons, grandsonsand so 
forth. Neither the daughters nor their sòns, grand? 
sons and so forth shall be entitled to give, sell or 
mortgage the said Government promissory-notes, 
Excepting the sons and grandsons and so forth of the, 
daughters, their sons-in-law or their other heirs shall’ 
not have any concern with the Government promis- 
sory notes or interest thereof: 

Held, that the will created no absolute estate but 
only life interest in favour of either the daughters 
ortheir sons. . NA DT aA 7 

Costello, J.—This is an appeal from a 
judgment’ of Ameer Ali, J. whereby he 
rejected thé claim made by the plaintiffs 
for the’ delivery upto them of a Govern- 
ment promissory note of the face value of’ 
Rs: 9,000: This Government promissory 
note passed under the will of one Ganga 
Prosad’ Goswami who was’ a zamindar of 
Serampore in the District of Hodghly. 
This will was made in the Bengali language 
and was dated October 28, 1x64. By that 
will, the eldesf son df the’ testator, orle 
Hem Ohunder Goswami, was appdinted, 
executor of the will. The testator died 
within a féw years of thé making’ of'tHe’ 
will. The, will was duly proved by’ Her 
Chunder Goswami in th’s Court and probate 
of the will was issued to him. .In the pre- 
sent’ suit the two plaintiffs whd are the 
granddaughters of the testator’ were'alleg* 
ing in the alternative that their grand- 
mother, one of the daughters of the testa- 
tor, during her lifetithe became absolutely. 
entitled to the Government promissory 
note which was the subject-matter of the 
suit and that in any event on ber death 
(which occurred in the year 1920) her - 
son Girish Chunder, the father of the two 
plaintiffs, became absolutely entitled to it, 
The two plaintiffs were merely claiming’ 
in this suit as the heirs of Girish Ohurider” 
and they were not claiming that they 
were entitled to the Government promissory 
note under any otherclaim or right! | 

Mr. tBanerji, on‘ behalf of the plaintiffs, 
has sought tö argue that’ uodér the terms” 
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of the will of Ganga Prosad Goswami each 
of. his three daughters, Nityamoyee, Nobu 
Kishori and Joymani, became absolutely 
entitled toa4 percent. Government pro- 
missory note of the face value of Rs. 9,000 
and accordingly on the death of each of 
these three daughters, respectively, the 
Government promissory note of the face 
value of Rs.9,000 passed to her heirs. 
Alternatively Mr. Banerji has attempted 
to argue that if the threedaughters did 
not take absolute interest in the Govern- 
ment promissory notes in question, then 
so far as Nityamoyee is concerned, her son 
Girish, the father of the present plaintiffs, 
became absolutely entitled to the Govern- 
ment promissory note. The matter we have 
to determine and. the matter which was 
before the learned Judge in the Court 
below is—what is the right construction 
to be given to what is described as the 
“fourth section” of the will of Ganga 
Prosad Goswami? That section is in these 
words : 

“My eldest daughter Srimati Nityamoyee Debi, 
second daughter Srimati Nobo Kishori Debi and 
youngest ‘daughter Srimati Joymani Debi have 
sons and are child-bearing. They shall be main- 
tained in my family as they are now being done. 
It there be any disagreement, then each of the 
said daughters shall receive for their maintenance 
with their children a 4 percent. Government pro- 
missory note of the face value of Rs. 9,000, and 
each of them shall also receive Rs, 2,000 in cash 


for building a house in this town, They shall en- ' 


joy the interest that would accrue on the said pro- 
missory notes with their sons, grandsons and so 
forth. Neither the daughters nor their sons, grand- 
sons and so forth shall be entitled to give, sell 
or mortgage the said Government promissory notes. 
Excepting the sons and grandsons and so forth: of 
the daughters, their sons-in-law or their other heirs 
shall not have any concern with the Government 
promissory notes or interest thereof. God forbid, 
if owing to misfortune, if there be no children of 
any of the. daughters, then the Government pro- 
missory notes shall revert to my estate and my 
two ‘sons shall be entitled to the same in equal 
slaros. For this purpose, 1 have of my own accord 
and being in à good stateof body and of sound 
disposing mind, written (this) deed of will. Finish. 
The year 1271 (Twelve hundred and seventy-one} 
dated 13th of Kartic (October 28, 1864),” 


Had this been a matter of first impres- 
sion, the wording of this section would 
have required a very careful scrutiny be- 
fore, we could dispose of the contention 
put forward that upon a proper construc- 
tion of the will-it ought to be held that 
the testator was minded and intended to 
give an absolute interest ina 4 per cent. 
Government promissory note to each of 
his three daughters. In support of that 
point of ‘view Mr: Banerji has cited to us 
the case in Saraju Bala Debi v. Jyotirmoyee 
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Debi (1) where it was held by the Privy 
Council in a judgment which was delivered 
by Sir Dinshah Mulla that cerain dis- 
positions of property created an absolute 
interest despite the existence in the instru- 
ment of gift of words that seemed at first 
sight to have the effect of cutting down 
the interest conveyed. Mr. Banerji has 
argued, and argued very vehemently, that 
the words cecurring in the fourth section 
of the will of Ganga Prosad Goswami 
‘with their sons, grandsons and sọ forth’, 
which are in Bengali in the original and . 
are equivalent to the fairly common phrase 
putra poutradikrame do no more 
than constitute words of limitation indicat- 
ing that the grant to Nityamoyee was a 
grant of an absolute interest and not a 
grant merely ofan estate forlife. I should 
not, in any event, have been disposed to 
accept that contention having regard to 
the language of this clause of the will; ` 
but in my opinion itis not open to usto 
consider the matter or rather to re-consider 
the matter as this particular aspec; of 
the plaintiffs’ case has already been the 
subject of judicial pronouncement by a 
Bench of this Couri composed of Sir 
Richard Garth, the then Ohief Justice of 
this Court, and McDonell, J. That judg- 
ment was given on appeal from a decree 
of the Subordinate Judge of Hooghly 
whica was dated March 9, 1876. In the 
suit in which that decree was made Nobo 
Kishori Debi was claiming that she was 
entitled to the delivery up to her of a 
Government promissory note of the face 
value of Rs 9,000 as against Hem Chunder 
who was,as I have already stated, the 
executor of the will of his father Ganga 
Prosad Goswami. The decree of the Sub-- 
ordinate Judge of Hooghly was set aside. 
The judgment of the Appellate Court con- 


tains this expression of opinion : 

“We think that in thisease the lower Oourt was 
quite wrong in directing that the Government paper 
for Rs. 9,000 should be handed over tothe plaintiff. 
The will of October 28, 1864, is not a very formal 
document; but it is clear from the language of it 
that the testator did not intend the plaintifis to 
have the disposal of the capital invested in the 
Government paper, but that she was only to have 
the interest of it for her life, and after her death 
it was either to go to her children or, in the 
event of her being childless, to revert to his, ê e. 
the testator’s sons, as part of his general estate.” 

In my view it is quite clear from the 


definite decision on the part of the Court 


(1) 58 I A 270; 134 Ind. Cas. 648;A IR193LP 0 
175: 59 © 142; (193.) A L J 555; 350 W N903; 34 L 
W 51;8 O WN 944; 33 Bom. L R 1257; (1931) M W N 
989; 61 M IJ 504; Ind. Rul. (1931) P O 296; 540 L 
J 293 (P 0). 
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that the gift to Nobo Kishori Debi and, 
therefore, by a parity of reasoning the 
gift to Nityamoyee was not an absoluta 
gift of the Government promisscry note 
but was a bequest of no more than a life- 
interest so far as each of the testator’s 
daughters was concerned. Mr. Banerji has 
argued that the decision given by Sir 
Richard Garth and McDonell, J., does not 
stand in his way as being in the nature 
of res judicata so as to preclude kim once 
more ‘from agitating the question as to 
whether or nct Nilyamoyee acquired an 
absolute interest in the Government paper. 
With that contention I cannot agree. It 
is quite true that in one sense if is not 
a matter of res judicata because neither 
the present plaintiffs nor their grandmother 
were parties to that particular suit; but, 
on the other hand, it is a judicial decision 
of this Court given not only on an analo- 
gous set of facts but on a set of facts 
which are identical with the facts in the 
present case. Moreover, there were other 
suits in the Hooghly Court, one brought 
by Nityamoyee herself and another brought 
by the third sister Joymoni, and they were 
disposed of upon the footing of the deci- 
sion given by this Court in Nobo Kishori's 
case. In my opinion, therefore. it is not 
now open to the plaintiffs to argue that 
their grandmother acquired anything else 
but a life-interest as regards the Govern- 
ment promissory note of Rs. 9,000. : 

Mr. Banerji, when that aspect of the 
matter was put to him, was obliged to 
admit that unless ke could persuade us to 
accept Lis contention that Girish, the son 
of Nityamoyee, acquired an absolute in- 
terest, it was impossible for these plain- 
tiffs to succeed, tha reascn being that un- 
less Girish acquired an absolute interest 


in the Goverrment promissory note, the ` 


positicn must be that the testator pur- 
ported toset up a series of life-interest 
in this particular piece of property: a 
life-interest to Nityamoyee, a life-interest 
to her son and a life interest to her son’s 
sons. If that is the positicn which was 


contemplated, the purported disposition of’ 


the proper y is rendered invalid under the 
provisions of the Indian law which, at any 
rate, as regards wills made prior to the 
year. 1916, made it impossible for gifts to 
be made to untorn persons. 
of the will, and indeed at the date of the 
death of the testator, Girish was alive but 
neither of the present plaintiffs was in 
existence. In my view there are only two 
possible ways of reading the fourth sec- 
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tion of the will of Ganga Prosad Goswami: 
first, that in spite of the limitations and 
restrictions cuntained in the section, the 
testator really intended to give to each of 
his daughters an absolute interest in the 
Government promissory note of the face 
value of Rs. 9,000. That interpretation is 
ruled out for the reasons I have given. 
The other interpretation could only be 
that the testator intended to create and 
no doubt thought succeeded in creating 
a succession of life-interests or lifesestates 
beginning with each of his daughters and 
continuing to their sons respectively and 
their sons’ sons and so forth; in other 
words, the testator intended to create 
something in the nature of an es'ate :tail 
male as regards each of the Government 
promissory notes. Such a disposition clear- 
ly offends against the law because there 
could not be gift to an unborn person. 
Therefore, the succession of interests in‘ 
the notes came to an end upen the death 
of Girish. There is one phrase in this 
clause of the will which, in my opinion, 
entirely puts the plaintiffs out of Court.’ 
E a Me daugh h 

“Neither the daughters nor their 
and so forth shall A entitled ko eive wll. or pare 
gage the said Government promissory notes. Ex- 
cepting the sons and grandsons and so forth of the 
daughters, their sons-in-law or their other heirg 
shall not have any concern with the Government 
promissory notes or interest thereof.” . 

It seems to me impossible in face of 
that provision to hold that Nityamoyee 
obtained an absolute interest and equally 
impossible to hold that Girish acquired 
an absolute interest. It is manifest, in my 
opinion, that the testator thought that he 
was creating as it were a series of estates 
in these Government promissory notes to 
his daughters, then their sons, their grand- 
sons, their great grandsons and so on who 
would succeasively enjoy the income derived 
from these Government promissory notes 
when a question was categorically put to 
Mr. Banerji he was utterly unable to 
advance any ground whatever for suggest- 
ing, still less for establishing, that Girish 
acquired an absolute interest in the Govern- 
ment promissory notes which are now 
being claimed by the plaintiffs. However 
unfortunate it may be for the plaintiffs, ~ 
in view of the language of this fourth 
section of the will of Ganga Prosad Go- 
swami, and bearing in mind the decision 
long ago given by the Court, we cannot 
do otherwise than come tothe conclusion 
that no interest was created which would . 
pass to the present plaintiffs as daughté?s 
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of Girish or to them as heirs of Nitya- 
moyee. Therefore, we must hold that the 
learned Judge was right in dismissing the 
suit. The appeal is dismissed. All cosis, 
including the costs of the applications, if 
any, will come cut of the estate (taxed es 
between attorney and client). 

tak C. J.—I agree. 

Appeal dismissed. 





r PATNA HIGH COURT 
“ Criminal Reference No. 3 of 1938. 

January 25, 1938. 
MogAMMAD Noor, J. 

“In the matter of MUHAMMAD RAFIQ 

— Acousep 
versus 
EMPEROR—Opposita Party 

Motor Vehicles Act (VIII of 1914), ss. 5, 16, 4 (c)- - 
Rash and negligent’ driving- Held, there was no evi- 
dence of-- Driver not knowing that accident had 
occurred and not stopping — Whether offence under 
3.16 read with s, 4 (c). 

Whether a driving is reckless or not depends upon 
the circumstances of each case: Section 5, Motor 
Vehicles Act, has not specified the definition ‘of reck- 
less and negligent driving. Where there is nothing to 
show that at the time, the traffic on the road was such 
thit the speed at which the accused was driying the 
bus can be considered to be either negligent. or. 


reckless, the accused cannot be convicted under s. 5.. 


Where a person having found that the driver was not 
willing to stop the busto pick him up .thought that 
if he’ went so close to the bus with extended hand,. 
the driver would certainly stop the bus in order to 
avdid an accidént, and if thus he courted an accident, 
and the driver could not have anticipated that a man 
who was shouting out to stop the bus would be so 
reckless ‘as to come so close to the bus as to hurt 
hiriself, the action of the driver did not amount to rash 
and negligent driving. 

And where there was nothing to show that the 
driver knew and had reason to believe that the per- 
son was hurt and the’ driver did not stop, it did not 
amount to an offence under s, 16 read with 8. 4(c) of 

He Stopping the bus when an accident had taken 


"or Ref, made by the Sessions Judge of 
Gaya, in his letter No. 63, duted January 3 
and 5, 1938. 

Judgment.—This is a reference by the 
Sessions Judge of Gaya recommending that 
the conviction and sentence passed by a 
Magistrate of Firet Class of Gaya in a 
summary trial on one Muhammad Rafiq 


under s. 16 read with section (wrongly 


mentioned by the learned Magistrate rule) 4 
(e) of the Motor Vehicles Act and also under 
s. 5 of the Motor Vehicles Act, be set aside, 
the. sentences for each count being a fine 
of Rs. 20, and in default, two weeks’ simple 
imprisonment. 

The case started on a report of a Sub- 


Pat 


Deputy ‘Magistrate of Gaya. The gist of 
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it was that on August 22, 1937, he hid 
gone to certain villages within ‘Sherghati 
Police Station and was waiting for a bus 
near about the mile 154 at a bridge on 
the Gaya-Sherghati Road. A lorry belong- 
ing to Nagmatia Motor Service came in 
sight, and the Sub-Deputy Magistrate 
ordered his crderly Chanderdeo Singh to 
stand on the road and stop the bus when 
it was at a distance of about two hundred 
yards. The orderly tried to stop the bus 
ka extending bis right hand and erying 
roko, roko. The driver did not 
mind and refused to stop without lower- 
ing hia epeed. He drove so fast that 
the right hand of the orderly was injured 
with two cuts. The report further stated 
that he (the Suh-Deputy Magistrate) lesing 
all hope of getting any other bus, pro- 
ceeded on fcot and, when he reached a 
shop near village Khandail, he stopped to 
drink water and then he learnt that the 
name of the driver was Rafiq. On this 
report the learned Sub-Divisional Magis- 
trate took cognizance of the case and’ 
summoned the accused under s. 16 of the 
Motor Vehicles Act read with r.65(2) of 
the Motor Vehicles Rules for September 8. 

On the date fixed the case was made 
over to the learned Magistrate who tried 
and convicted the accused. He examined 
the accused on that date ; and the examina- 
tion shows that the learned Magistrate 
had by that time not even read’ the report 
which was the basis of the prosecution. 
The queslion which he put to the accused 
was as follows: 

“The allegation against you is that on August 4, 
1937, on the oe kaa maa Road atmile 15} the 
orderly of Maulavi .. ...Sub-Deputy Magistrate, 
asked you to slop the bus 

The report of the Sub- -Deputy Magistrate 
shows that the occurrence which “he Te-, 
ported was not of August 4, but of August 
22. How the learned Magistrate examined 
the accused in connection with the 
occurrence of August 4, 1937, is not clear. 
It is a pity that the learned Sessions J udge 
did not pointedly ask the learned Magis- 
trate to explain this. The mistake was 
perhaps due to the fact that the Sub- -Deputy 
Magistrate in the beginning of his report 
to the Sub-Divisional Magistrate had men- 
tioned that he had gone for local inquiry 
in pursuance of his order of August 4, 
1937. This August 4, which was the 
date of the order of the deputation 
of the Sub-Deputy Magistrate, was taken 
by the learned Magistrate as the date of 
the occurrence. The accused. was asked to 
meet three charges, one under. s. 16 of the 
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Motor Vehicles Act read with r. 65 (2, which 
relates to refusal, without good cause to 
let vehicle for bire on demand, second 
under s. 16 read with s.4 (c) of the Act 
wnich relates to not stopping the vehicle 
knowing that an accident has taken place, 
and third under s. 5 of the Act which 
penalises rash driving. The accused plead- 
ed not guilty to all of them and the case 
was adjourned to September 17, 1937, on 
which date the accused was examined again 
undel s. 242 of the Code of Criminal Pro- 
cedure, and the same queslion was repeated 
with this modilication that the date of 
scurrence now was correctly stated as 
August 22, 1937. 

It is clear tnat on this date the Magistrate 
knew that the occurrence for which the 
accused was being tried was of August 22, 
1937, but curiously enough, for reasons 
whicn were not intelligible either to the 
Sessions Judge or to me the learned Magis- 
trate in the column of the form kept under 
8. 263 of the Code of Criminal Procedure 
mentioned both August4 and August 22, 
as the dates of occurrence. This column 
shows that the accused was being tried 
fcr two offences of the same kind, one 
committed on August 4, and the other on 
August 22, 1837. In the column of the 
plea of the accused, his plea has been 
recorded twice and both his statements 
taken on the two previous days have been 
referred to. In the column of the finding, 
only the offences committed on one day 
have been mentioned, but no date has been 
‘specified, though from the judgment it is 
Clear that the tinding is in respect of the 
offence committed on August 22, 1937. 

Tne glearned Magistrate convicted the 
accused under s. 16 read with s. 4 (c) of 
the Act for not stopping the pus after the 
orderly of the Sub-Veputy Magistrate was 
injured and under s.5of the Act for rash 
driving and acquitted him of the offence 
under s. 16 of the Act read with r. 65 (2) 
as he held that there was no evidence that 
the bus was not full. 

Tne learned Sessions Judge has pointed 
out a mistake of the learned Magistrate, 
but there he has misunderstood a sentence. 
He thinks that the learned Magistrate hus 
convicted the accused under s. 16 of the 
Act read with ss.4(c) and 5 and points 
out that s. 5 is a self-contained section and 
has not to be read with other sections. In 
fact, the learned Magistrate has convicted 
him under s. 16 read with 5. 4416) and 
under s, 5. The word “and” connects the 
word “section” and not the words “read 
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with.” Now, itis clear that the real griev" 
anze of the Sub-Deputy Magistrate was 
that the driver did not stop the bus to 
pick him up. But the accused has been 
acquitted of this charge but has been 
convicted for reckless and negligent driving 
and for not stopping the bus afier an 
accident. ‘The learned Sessions Judge has 
reported that there was no evidence to 
justify conviction for either of the two 


offences, and I entirely agree with him. 


` Coming to the question of reckless 
driving, there is no finding that the speed 
of the vehicle was in excess of any 
maximum prescribed for that vehicle. 
Whether a driving it reckless or not, de- 
pends upon the circumstances of each case. 
The section has nct specified the definition 
of reckless and negligent driving. There 
is nothing to show that at that time 
the traffic on -the road was such that 
the speed at which the ‘accused’ was 
driving the bus can be considered to be 


-either-negligent or reckless. The report 


does .not state how the slight injury was 
caused to the orderly. The'orderly himself 
does not know from what part of the bus he 
‘was injured, The learned. Magistrate also has 
not found how the injury was caused. -The 
learned Sessions Judgé-has stated that the 
orderly put his'hand on the mudguard and 
thus got hurt. I do not find any such thing on 
-the record. It seems that perhaps the orderly 
having found that the driver was not willing 
to stop the bus to pick up a passenger thought 
that if he went too close to the bus with 
extended hand, the driver would certainly 
stop the busin order to avoid an accident, 
and if so, he courted an accident, and the 
driver could not have anticipated that a 
man who was shouting out to stop the 
bus wculd be so reckless as to come so 
close to the bus as to hurt himself. I, there- 
fcre, agree with the learned Sessions Judge 
that there was no evidence of rach, reckléss 
or negligent driving. 

Coming to the second point, that is not 
stcpping the car when an accident had 
taken place, there was nothing to show that 
the driver knew and had reason to beliéve 
that the orderly was hurt. 

On the whole, I accept the reference, set 
aside tke conviction of the accused and 
direct that the fine, if paid, be refunded. 


De Reference accepted. 


. B62 
SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 12 of 1934 
May 25, 1937 
Mesta AND Logo, A. J. Cs. 
Firu CHATOMAL-RANJHOMAL— 
APPRLLANTS 
h versus 
ABDUL HAMID KHAN AND ANOTHER 
: — RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLI, rr. 
33? 20 — Suit dismissed against co-defendant — No 
appeal against kim — Order against him, if can be 
passed — Such defendant, if “person interested” in 
ihe result ofthe appeal filed by the other defen- 

ant. 

What is contemplated by r. 33, O. XLI, Civil Pro- 
cedure Code, is that an order may be passed in favour 
of a person who has notappealed but not that an 
order can be passed against a person whois not a 

arty to the appeal and who is not on the record. 

he ‘discretionary power of the Court under O. XLI, 


rr, 20-and 33 of the Code, however ampleitmay be, - 


- cannot be used to the detriment or prejudice of a 
person against whom the suit has been dismissed by 
the trial Court and against whom no appeal had been 
preferred before the lower Appellate Court. Bibi 
Thadhi Ahmedali v. Mir Abdul Hussain Ghulam 
Allah Khan (1), Madanlal v. .Gajendrapal (2), 
Saktiprasanne Bhattacharya v. Naliniranjan Bhatta- 
charya (4) and Mahamad Khaled Shirazi & Sons v. 
Les Tannaries .Lyonnaises (5), relied on. Bejoy 
Kumar Sen v. Kusum Kumari Debi (3), distin- 


guished, ; 
Where a. claim against a co-defendant has been 


dismissed and an appeal against him is barred, such 
person is not a person interested in the result of the 
appeal filed by the other defendant, within the mean- 
ing of O. XLI, r.20. Chokalingam Chetty v. Seethai 
Ache (6), relied on. 


Mr. Sunderdas Jethanand, for the Ap- 
pellants.; ~ 

- Messrs. Srikishinvas H. Lulla and 
Kodumal Lekhraj, for Respondents Nos. 1 
and 2, respectively. . < 


Lobo, A. J. C.—The facts giving rise 
to this second appeal are as under: 
The appellants filed a suit in the Court 
of the Sub-Judge, Jacobabad, being Suit 
No. 1088 of 1931 against the present res- 
pondents. The suit was in respect of an 
alleged breach of two contracts for deli- 
very of agricultural produce. [he pro- 
duce belonged to respondent Abdul Hamid, 
the contracts were signed by respondent 
Azadkhan. The appellants claimed the 
return of earnest money paid under . the 
contracts and damages for breach there- 
of. Tne Sub-Judge decreed the appellants 
claim against respondent Abdul Hamid 
but dismissed the suit against respondent 
Azadkhan, holding that this respondent 
was acting aS an agent merely of respon- 
dent Abdul Hamid. The appellants filed 
no appeal from the decision of the Sub- 
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ordinate Court. Respondent Abdul Hamid, 
however, filed an appeal in the District Court, 
Sukkur, being Civil Appeal No. 69 of 1933. 
The present appellants were made respon- 
dent inthatappeal. Respondent Azadkhan 
was not a party thereto. The District 
Judge of Sukkur allowed the appeal. of 
Abdul Himid holding that there was no 
sufficient evidence that Abdul Hamid had 
authorized Azadkhan to enter into the 
contracts in question on his behalf, As 
a result, the suit originally filed by . the 
present appellants was dismissed entirely. 
Against the decision of tLe learned Dis- 
trict Judge of Sukkur appellants have 
filed the present second appeal joining 
buth Abdul Hamid and Azadkhan as res- 
pondents. The -firat point argued before 
us by the learned Advocate for the ap- 
pellants is that tLe lower Appellate Court 
should have granted a decree against 
the present respondent Azadkhan even 
though it allowed the appeal cf respondent 
Abdul Hamid and dismissed the suit as 
against him. He alleges that the original 
suit filed by the present appellants was 
one in which the claim was in. the 
alternative against respondents Abdul 
Hamid and Azadkhan and that in these 
circumstances although Azadkhan was not 
a party to the appeal in the lewer Appellate 
Court, that Court had power under O. Kul, 
r- 33, Civil Precedure Code, lo pasa a decree 
against Azgadkhan who had admittedly enter- 
ed into the contracts with the. present 
appellants. This is a contention with which 
we cannot p:ssibly agree. “In the first 
place, the appellants did notin fact in the 
Original Court claim against respondents 
Abdul Hamid and Azadkhan in the alter- 
native. This is clear from the following 
passage in the judgment of the lower 
Appellate Court the correctness of which 
cannot be contested. The learned District 
Judge states : ; 

“In the present case it was not alleged that 
Azadkhan was acting as an agent forthe appellant. 
On the other hand in the plaint it was alleged that 
both the defendants entered into the contracts," 

Apart from this we cannot for a moment 
agree that the lower Appellate Court could, 
in the circumstances of this case, have 
passed any decree against Azadkhan under 
the provisions of O. XLI, r. 33, Civil Pro- 
cedure Code. The suit in the Subordinate 
Court against Azadkhan had been dis- 
missed. The plaintiffs in that suit had 
filed no sppeal..To the appeal filed by 
Abdul Hamid, Azadkhan was not made a 
party. The present appellants. against 
whom that appeal was filed and whose 
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decree, granted by the Subordinate Court, 
was thus imperitled made no attempt what- 
ever to bring Azadkhan on the record. 
At the time when the learned District 
Judge allowed the appeal of Abdul Hamid, 
the right of the present appellan's to appeal 
against the decision of a Subordinate 
Judge dismissing the claim against 
Azadkhan was long time barred and the 
matter ss between them and Azadkhan 
Was res judicata. In these circumstances 
it appears to us that to hold that the 
lower Appellate Court could have under 
the provisions of O. XLI, `r. 33, Civil 
Procedure Code, passed a decree against 
Azadkhan would be subversive of all princi- 
ples of justice and equity. The contention 
of the learned Advocate finds no support 
whatever from the language of O. XLI, 
r. 33, itself. The question of the powers 
of an Appellate Court under O. XLI, r. 33, 
Civil Procedure Code, has very recently 
been the subject of a decisicn of a Bench 
of this Court in Second Appeal No, 1 of 
1934. Bibi Thadhi Ahmedali v. Mir Abdul 
Hussain Ghulam Allah Khan (1).. To this 
judgment one of us was a party, The learn- 
ed Judges have there said : 

“Itis, however, argued that if O.XLI, r. 20, Civil 
Procedure Code, doesnot apply, then O. XLI, r. 33, 
Oivil Procedure Code, applies, and should it be 
held that respondents Nos,5 and 6 are interested, 
then a decree could be passed against them even 
if they are not parties to the appeal and even if 
they have not been heard. But we do not think 
that this is a proper reading of O. XLI, r. 33, 
Oivil Procedure Code, for it would appear that what 
is contemplated by that rule is that an order may be 
passed in favourofa person who has not appealed 
but hot that an order can be passed against a per- 
son who is not a party to the appeal and who is not 
on the record.” : 

The learned Judges refer to the judg- 
ment of the Allahabad High Court in 
Madanlal v. Gajendrapal Singh (2), at 
p. 9184. In the course of that judgment 
the learned Judges of the Allahabad High 
Court have said : 

“Bat the question that arises is whether a decree 
can be passed against a person who is no party to 
the appeal. Kule 33, (0O. XLI, Civil Procedure Code) 
states that the Appellate Court shall have power to 
pass any decree which ought to have been passed, 
and this is wideenough to allow a decree against 
& party to the suit who is not a party to the ap- 
peal. But the 1ule, by using the expression ‘in 
favour ofall or any of the respondents or parties’ 
seems to imply that the rule shall not be used to 
the prejudice of a person who is not a party to the 
appeal, This isa consonant with equity. A person 
who has been heard in the appeal cannot object to 

(1) AI R 1937 Sind 236; 171 Ind. Oas. 315; 10 RS 
100; 31S L R 486. 

(2) 51 A 575; 116 Ind. Cas. 436; A I R 1929 All, 
243; (1929) AL J 344; Ind. Rul. (1929) AL. 564. 

*Page of 51 A.—[Ed] A 
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a decree in favour of a person merely because that 
person is nota patty to the appeal, whereas it 
would appear inequitable to pass a decree against 
a party who has no chance of being heard in the 
appeal.” 


In support of his contention the learned 
Advocate for the appellants has relied 
upon the case in Bejoy Kumar Sen v. Kusum 
Kumari Debi (3). It was there held by 
two Judges of the Calcutta High Court 
that O. XLI, r. 33,an Appellate Court could 
pass a decree against a party to the origi- 
nal suit though he was nota party to the 
appeal arising therefrcm. The facts in 
that case, however, were entirely different 
from the facts in the present case, and the 
learned Judges themselves have qualified 
tke proposition of Jaw referred to above 
by adding that it would have been sound 
exercise of discretion for tke Court to give 
an opporiunity to the partly against whom 
it passed such a decree of appearing before 
the Court and of being heard. With all 
respect tothe learned Judges who decided 
that case, the qualification imposed by them 
upon the propcsiticn of law enunciated 
deprives trat propcsition of all force, Fur- 
ther, it appears that the Calcutta High 
Court has itself not followed the decision 
in this case; fcr in Saktiprasanna Bhatta- 
charya v. Naliniranjon Bhattacharya (4) 
another Bench of that Court bas held 
that the discretionary power of the Court 
under O. XLI, rr, 20 and 33 of the Ccde, 
however, ample it may be, cannot. be used 
to the detrimentor prejudice of a person 
against whom tke suit hae been dismissed 
by the trial Court and against whom’ no 
appeal hed been preferred before the 
lower Appellate Court. In this case’ the 
learned Judges ofthe Calcutta High Court 
have ielied on the decision of their Lord- 
ships of the Privy Ccuncil in Mahamad 
Khaleel Shirazi & Sons v. Les Tanneries 
Lyonnaises (5). Their Lordships of the Privy 
Council there held that under the provisions 
of O. XLI, r. 33, Civil Prceedure Code, an 
Appellate Court may pass any such dec- 
ree or crder as the case may require in- 
cluding one in favour of a respondent or 
party who has not filed any appeal or ob- 
jection. This disposes cf the first point 
raised by the learned Advocate for the ap- 
pellants. 

(3) A I R1929 Cal. 315; 123 Ind. Cas. 246; 330 W 
N 221; Ind. Rul. (1930) Gal. 278, 

(4) 58 O 923, 133 Ind. Cas. 177; A I R 1931 Cal. 738; 
Ind. Rul. (i931) Cal, 641, . 

(5) 49 M 435; 94 Ind. Cas. 767; AIR 1926 PO 34; 
531A 64;30 W N 568;(1926) MW N 495; 24LW 
115; 44C0L J 67;51 Ml J £70; 310 WN 1; 28 Bom, 
LR 1391 (P 0). S 
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Phe :learned Advocate has next argued 
that even if it was not within the powers 
Of the lower Appellate Court to pass a 
decree against Azadkhan under the provi- 
sions of O XLI, r. 33, because he was not 
on the record, the lower Appellate Court 
Bhould, under O. XLI, r. 20, have joined 
Azadkhan as a party to the appeal and 
thus enable itself to do proper justice 
-between the parties. But even this con- 
tention of the learned Advocate for the 


- appellants appears to us legally unsound. 


‘Rule 20 of O. XLI, enables the Oourt to 
‘direct any person to be made a respondent 


- in the appeal who has not been made a 


party -to the appeal but whois interested 


- in the result of the appeal. In the present 


case it appears to us Order XLI, r. -20, 
-would have no application, as respondent 
Azadkhan .was not interested in -the result 


: of the appeal before the lower Appellate 
. Court. “The claim against him in the ori- 


` ginal Court was not one in the alterna- 


“five. The trial Court had dismissed the 


- suit againsthim. No appeal had been filed 


by eitherthe present appellants or respond- 
ent Abdul Hamid against that dismissal and 
any such appeal had become time barred. 
Azadkhan was in no way interested in the 


. result of the appeal filed by Abdul Hamid 


against the present appellants. Dealing 
with the rejection of an application to join 
& party under O. XLI, r. .0,-Oivil Proce- 
dure Oode, their Lordships of the Privy 


.Council in Chokalingam Chetty v. Seethat 


Ache (6) at p. 36* states as follows : 
“As regards the rest of: the case, owing to the 
laintifi's failure to make these defendants-res- 
“‘pondents within the time limited for filing an 
‘appeal, these appeals, so far as they are concerned, 
are prima facie barred by limitation, and they 
Axe‘ entitled to hold the decrees in their favour, 


: Which as pointed out by their Lordships in a very 


recent case’ is a substantive right of a very valu- 


‘able kind of ‘which they ‘should not lightly be dep- 


Tived! ‘When parties are added by the Oourt after 
the institution of a suit under O. I, r. 10(2), s. 22, 
Limitation Act, provides that the date when they 
Gre addedisto be deemed to be the date of the 
“Institution of the suit’so far as they are concerned, 
for’ purposes of limitation, and the rights which they 
may have acquired under the Limitation Act are, 
therefore, sufficiently safeguarded, The addition of 
.a respondent whom the appellant has not made sa 
party to ‘the appeal is expressly dealt with in 


- O, XLI,r. 20,on which the plaintiff relied both in 


the Appellate Oourtand before their Lordships. That 


. rule empowers the Court to make such party a reg- 


pondent ‘when it appears to the Court ‘that ‘he is 
(6) GR 29;107 Ind, Oas. 237; AIR 1927 P O 252; 


` § 1A 7; 4 0O W N 123i; 27L W1; 5: M LJ 88; 


(1928) MW N20; 470 LJ 136: 32 OWN 281;IL 
°T 40 Rang. 18;'30 Bom. L R 220; 26 A L J 371 


P. 0). 
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interested in the result of the appeal’. Giving thes. 
words their natural meaning—and they cannot b 
disregarded—it ‘seems impossible to say that in thi 
case the defendants against whom these suits have 
been dismissed, and against whom the right o: 
appeal has become barred, are interested in the 
result of the appeal filed by the plaintiff against the 
other defendants. It was for the plaintiff-appellant 
who applied to the Court to exercise its powert 
under this rule, to show what was the nature of thei» 
interest and this he has failed to do." 

Yet another point argued by the learne dam 
Advocates for the appellants was that im 
any case it is open to thisCourt, dn secon YM 
appeal, Azadkhan being a respondent, to 
pass a decree against him and thus do jus- 
tice between the parties But even this pro 
Position we .cannot accept. For there is 
against it the authority of their Lordships 
of the Privy Council in Mahamad Khaleel 
Shirazi & Sons v. Les Tanneries Lyonnaises 
(5), to which reference his already been 
made. In the opinion of their Lordships such 
a procedure is not warranted by the Oode of 
Oivil Procedure because, so far as Azad- 
khan is concerned, the present appeal is 
in effect an appeal direct from the trial 
Court; no such appeal can lie and O. XLI, 
r. 33, was not intended to apply to such 
a case, 

The last.point raised by the learned 
Advocate for the appellants before us ise 
that there is ample evidence on the record 
of the.case that Azadkhan was managing 
the lands ofthe respondent Abdul Hamid ; 
as such manager, he had implied autho: 


‘ rity to dispose of the produce of the lands, 


that as Azadkhan is now before this- Court; 
this Court should remand the case to the 
lower Appellate Courtto enable it to pass 
a decree against Azadkhan and thus do 
complete justice between the parties. Apart 
from the obvious legal objections to such 
a procedure, the question whether Azad- 
khan was the manager of the appellant 
Abdul Hamid’s lands, what was the nature 
of this management, what was the extent 
of his powers as manager, are all questions 
of fact and it is not open to us, sitting in 
second appeal, to enter upon these questions 
or to examine the record for this purpose. 
In the result we dismiss the appeal with 
costs. 


D. Appeal dismissed. 
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“The Ohief Court of Oudh has power under its 
revisional jurisdiction to amend the decree so as to 
make it conform with the judgment and it is neither 
necessary nor convenient to send back the case to 
the lower Court for amendment of the decree. 
Where a suit is compromised and the compromise 
is made a part of the decree which goes beyond the 
‘terms of the compromise by adding some provisions 
in the decree which are no part of the compromise, 
the Ohief Oourt would allow the application for 
‘amendment of the decree and order that the provi- 
sions of the decree which go beyond the terms of 
ithe compromise be deleted. [p. 866, col. 2.] 

_ No revision lies against an order passed by the 
Appellate Court under s. 5 (2) of the U. P. Agricul- 
turists’ Relief Act but there is no bar to an appli- 
cation for revision being entertained against an 
order of the original Oourt under s. 6 if that Court 
has exercised a jurisdiction which was not vested 
init by law. Man Mohan Das v. Syed Izhar Hussain 
(2), relied on. Girdhari Lal v. Mohama i Ishrat Ali 
(1), distinguished. [ibid.] f 

Section 5, U. P, Agriculturists’-Relief Act” is 
meant to apply to such deorees as contain a direc- 
tion for payment of money. Where the terms of the 
decree based on the compromise provide for satisfac- 
tion of the decree by the judgment-debtor executing 
a sale deed of a portion of the mortgaged property in 
favour of the decree-holder and there is absolutely 
ho provision for payment of any money by the 
judgment-debtor, the section has no application. 
Man Mohan Das v. Syed Izhar Hussein (2), distin- 
guished. |p. 867, col, Z.) 

In certain cases the Court has discretion not to 
apply the provisions of s. 5 to a decree. [ibid] 

Where a decree based on a compromise does not 
contain in its operative portion any provision for 
payment of any interest but the adecretal amount 
was to be satistied by the execution of a deed of sale 

Dy the judgment-debtor, the decrce in question 
cannot be dealt with under ss. 5 and 30 of the 
U, P. Agriculturists’ Relief Act. [p. b66, col. 1.) 

- Dismissing an appeal as premature cannot be said 
to be a final order within the meaning of s. 109 of 
the Code of Oivil Procedure. 

Mr. Radha Krishna, for the Applicant. 


Messrs. Niamat Ullah, M: Wasim, Ali 
173—109 & 110 
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Hasan ard B. N. Khanna, for the Opposite 
Party. 

Judgment.—These four applications, 
the first of which is an application for 
amendment of a decree of the learned Civil 
Judge of Sitapur, the second is an applica- 
tion for revision ofan order of the learned 
Civil Judge of Sitapur amending the dec- 
ree uuder ss. 5 and 30 of the Agriculturists’ 
Relief Act, the third is an application for 
leave to appeal to His Majesty in Council 
against an order of a Bench of this Court, 
dated October 18,1935, and the fourth is 
an application for transfer of the execution 
case pendingin the Oourt of the Civil 
Judge of Sitapur arise out of an application 
for execution of a decree in the following 
circumstances. 3 

On February 17, 1928, Thakur Raghoraj 
Singh (hereafter to be called the judgment- 
debtor) executed a deed of simple mort- 
gage for Rs. 1,45,0U0 in favour of Rai 
Bahadur Hari Kishen Das (hereafter to he 
called the decree-holder). On October 25, 
1931, he executed another deed of mort- 
gage for a sum of Rs. 1,53,000 in favour 
of the decree holder. The first mortgage 
carried compound interest at 10 per cent, 
per annum with six monthly rests and the 
second mortgage, at Rs. 12 per cent. per 
annum with six monthly rests. The decree- 
holder brought a suit on foot of both these 
mortgages against the judgment-debtor .as 
well as Thakur Sheo Ganga Bakhsh Singh, 
who was a subsequent transferee. . Thig 
suit was compromised between the parties 
on July 4, 1933. By this compromise it 
was declared that the amount due to the 
decree-holder upto July 4, 1933, was 
Rs. 3,88,300-2-6 for principal, Rs. 9,648-11-11], 
on account of interest and Rs. 9,523 for 
costs and that future interest on the total 
amount of Rs, 4,03,4:1-145 would run 
from July 5, 1933, till payment at annas 8 
per cent. per mensem, It was, however, 
provided that the judgment-debtor would 
execute in favour of the decree holder, 
within one week a sale deed in lieu of the 
decretal amount transferring such villages 
out of those mortgaged as muy be selected 
by thedecree-holder and which may be 
free from all transfers and attacoment 
and be:’of sufficient value to satisfy. the 
decree. The defendant No. 2, namely, 
Thakar Sheo Ganga Bakhsh Singh was 
to execute a deed of relinquishment in 
respect of the villages to be sold to the 
decree-holder. It was further provided 
that the sale-deed to be executed shall. be, 
absolute but that the decree holder shall 
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have no objection to re-transferring the 
villages sold to him and executing a sale- 
deed in favour of the judgment-debtor 
after the expiry of five years if ih any 
month of Jeth the judgment-debtor should 
pay the whole ora pcrtion of the decre- 
tal amount. As to the price of the property 
it wab stipulated that it would be calcu- 
lated at the rate of annas 6 per cent. per 
mensem on the net profits for the year 1339 
Fasli, that is to say, if the net profits 
amount to Ks. 4-8 a year, the price will be 
Rs. 100. After the execution of the sale- 
deed in favour of the decree-holder, the 
compromise goes on to say, the rest of the 
mortgaged property shall be free from 
encumbrance. 

On May 25, 1934, the decree-holder made 
an application for execution of the decree 
by enforcement of the compromise. To 
this applicaticn the judgment debtor 
objected on the ground inter alia that the 
decree was a declaratory one and that if 
the decree-holder wanted to enforce the 
terms of the compromise, his remedy was 
bya separate suit. Various issues were 
framed by the learned Civil Judge for de- 
cision of the judgment-debtor’s objections 
but before proceeding to determine them, 
he decided two issues, with only one of 
which we are at present concerned, namely, 
whether the decree was a declaratory one or 
was capable of execution. The learned Civil 
Judge held that the decree was partly decla- 
ratory and partly capable of execution .He, 
however, simply made a note of this de- 
Cision of his in order to proceed with the 
other objections of the judgment-debtor 
and deferred giving reasons for his decis- 
ion til] the final disposal of the objections. 
Agai-st this Order the judgment-debtor 

‘ed an appeal in this Court but a Bench 
of this Court was of opinion that the ap- 
peal was premature asthe learned Civil 
Judge had not finally decided the judg- 
ment-debtor’s objections. The appeal was 
accordingiy dismissed and the Privy Coun- 
cil Appeal No. 21 of 1985 has been brought 
by the judgment-debtor against the order 
of this Court. 

On July 24, 1935, the judgment-debtor 
applied to the learned Civil Judge of 
Sitapur for amendment of the decree under 
ss. 5 and 30 of the Agriculturists’ Relief 
Act and on January 11, 1936, this appli- 
vation was allowed and the decree amend- 
yd. The application under s. 115 of the 
Jode of Oivil Procedure (No. 30 of 1936) 
gas been brought by the decree-holder 
against this order of the Court below. 
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We have decided to dispose of all thes: 
applications together as they are closel; 
connected with each other. First of all we 
take up the decree-holder’s Applicatiox 
No, 75 0f 1938 for amendment of the 
decree. Itis contended that cl. 2 (1) o 
the decree prepared by the office of the 
lower Court is against the terms of the 
compromise on which the decree was passec 
and itisnot denied by the learned Ccun: 
sel for the judgment-debtur that itis so 
In fact the variance in the decree fromm 
the terms of the compromise is manifes 
since cl.2 of the decree gives the dec- 
ree-holder a right of sale of the property, 
whereas there is no such provision in the 
compromise. lt is contended, however, that 
the decree can be amended by the Court 
which passed it or by this Court if it hada! 
come before this Courtin appeal. We are 
of opinion, however, that this Court has 
power under its revisional jurisdiction to» 
amend the decree so as to make it conform 
With the judgment and that it is neither 
necessary nor convenient to send back the. 
case to the lower Court for amendment of 
the decree. On the compromise being ‘filed 
on July 4, 1933, the order of the Court 
naturally was that adecree be prepared 
in terms of the compromise but though the 
compromise was made a part of the decree 
the office of the Court below added some 
provisions in the decree which were no 
part of the compromise. We, therefore, 
allow this application for amendment , of 
the decree and order that the provisions 
of the decree which go beyond the terms 
of the compromise be deleted. 

Next we come to the decree-holder’s 
application for revision of the learned 
Civil Judge's order amending the decree 
under ss.5 and 30 of the Agriculturists' 
Relief Act. 

A preliminary objection was taken by 
the learned Counsel for the judgment- 
debtor that no revision lies against - an 
order amending a decree under s. 5 of 
the Agriculturists' Relief Act. No doubt 
it has been held by this Court that no 
revision lies against an order passed by 
the Appellate Court under s. 5 (2) of the 
Agriculturists’ Relief Act but the present 
application is not against such an order. 
The learned Counsel relied on the case of 
Girdhari Lal v. Mohamad Ishrat Ali, (1937 
O. W. N. 1153) (1) decided by one of 
us but in that case also the application 
for revision, though brought by the cre- 
ditor, was against an appellate order 

(1) 1937 O.W N 1153; 1937 R D 570, 


1938 . 


passed under sub-s. (2) of s 5 and not 
against the original order amending a 
decree under that section. We consider 
that there igno bar to an application for 
revision being entertained against an order 
of the original Tou:t under s. 5 if that 
Court has exercised a jurisdiction which 
was not vested in it by law. Such a re- 
vision was entertained in the case of Man 
Mohan Das v. Syed Izhar Husain, 1937 A. L. 
J. 370 (2) relied on by the learned Counsel 
himself. We, therefore, overrule the pre- 
liminary objection. 

On behalf of the decree-holder applicant 
it is contended that the decree in question 
is not one to which the provisions of the 
Agriculturists’ Relief Act could be made 
applicable and after hearing the arguments 
of the learned Oounsel of both sides at 
length, we have come to the conclusion that 
there is much force in this contention, 
Section 5 of the Agriculturists’ Relief Act 
runs as follows :-— 

‘“(1) Notwithstanding anything contained in the 
Oode of Civil Procedure, 1908, the Court shall, unless 
for reasons to be recorded it directs otherwise, at 
any time, on the. application of the judgment- 
debtor and after notice to the decree-holder, 
direct that any decree for money or preliminary 
decree for sale or foreclosure passed by it or by 
any.Oourt whose business has been transferred to 
it against an agrisulturist, whether before or after 
this Act comes into force, shall be converted into 
a. decree for payment by instalments drawn up in 
such terms as it thinks fitın accordance with the 
provisions of s. 3: 

Provided that any final decree for sale which 
has not been fully satisfied, passed before this Act 
comes into force shall, notwithstanding anything 
contained in the Code of Oivil Procedure, 1908, 
be revisable inthesame manner and to the same 
extent as the preliminary decree for sale of fore- 
closure passed against an agriculturist. 

(2) If on the application of the judgment-debtor, 
the Court refuses to grant instalments, or grants 
a number or period of instalments which the 
judgment-debtor, considers inadequate, its order 
shall be appealable to the Court to which the 
Court passing the order is immediately subordi- 
nate, and the decision ofthe Appellate Court shall 
be final.” f h 

It will be seen that this section ap- 
plies to the following decrees only— 

(a) A decree for money, 

(b) a preliminary decree for sale, 

(e) a preliminary decree for foreclosure, 
and 

(d) afinal decree for sale which has 
not been fully satisfied. 

A common feature of all these decrees 
is thatthe decree provides for payment 
of money by the judgment-debtor to the 
decree-holder but there is no such provision 

(2) (1937) A L J 370; 168 Ind. Cas. 191; 9 RA 627; 
1937 R D 251; A I R 1937 All. 449; 1987 AL R 325; 
I LR (1937) All 536. 
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in the decree in the present case. After 
carefully considering the terms of s. 5òf 
the Agriculturists’ Relief Act, we are defi- 
nitely cf opinion that the cecticn is meant 
to apply to such decrees as contain a 
dire3tion for payment of money. As noted 
above, the terms of the decree based on 
the compromise provide for satisfaction 
of the decree by the judgmentedebtor 
executing a sale-deed of a portion of the 
mortgaged property in favour of the 
decree-holder and there is absolutely no 
provision for payment of any money by 
the judgment-debtor. 

The learned Counsel for the judgment- 
debtor lays great stress on the opening 
words of the compromise, namely, 

Digri nilam matluba gatai 

and argues that these words showed 
that the decree was a final decree for 
sale. We are unable to accept this argu- 
ment. The words quoted above, in our 
judgment, were only used to describe the 
nature of the suit and didnot occur in 
the operative portion of the compromise. 
Moreover, the decree cannot, in our opi- 
nion, be said to be a decree for sale when 
the compromise which is the basis of the 
decree gives no power of sale at all 
to the decree-holder. In any case the dec: 
ree in question not being one which can 
in any sense be said to be a decree for 
payment of moxey, the provisions of s. 5 
donot apply to it. 

The learned Counsel for the judgment- 
debtor relies on some cases of this Court 
and of the Allahabad High Court in 
which it was held that a decree which pro- 
vided for instalments could be amend- 
ed under s, 5 of the Agriculturists' 
Relief Act and also on Man Mohan Das: 
v. Syed Izhar Husain, 1937 A. L. J. 370 (2) 
in which it was held that a decree 
passed on a compromise can also besimi- 
larly amended. The point, however, is not 
that s. 5 of the Act does not apply to in- 
stalment decrees or to decrees passed on 
compromises but that it does not apply to 
those decrees, whether passed on a com- 
promise or otherwise, which do not provide 
for payment of money by the judgment- 
debtor to the desree-holder, so that the cases 
relied on by the learned Counsel do not 
help him, 

Even if it be supposed that the decree in 
questicn is one to which s, 5 of the Act 
applies, the words 

‘unless for reasons to be recorded it 
directs otherwise”, clearly show that in 
certain cases the Court has discretion not 
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.to apply the provisicns of s. 5 toa decree 
and thiswe think isa case to whichs. 5 
should not be applied, the reason being 
that the judgment debtor agreed to pay off 
the decretal amount by executing a deed 
of sale in favour of the decree-holder and 
ib would not, we consider be just to allow 
him to resile from that agreement. ~ 

So far as s. 30 of the Agriculturists’ 
Relief Act is concerned, the remarks made 
by us above as tothe applicability of s. 5 
apply with still greater force to s. 30. 
Section 30 regulates the rate of interest 
payable on a loan and the intention 
obviously was to regulate the amount of 
interest which isto be paid by a debtor 
to a creditor. In the present case, how- 
ever, thoughin the opening paragraph of 
the compromise a rate of future interest 
is specified, the operative portion of the 
compromise does not .contain any prcvision 
for payment of any interest. Nor could 
there be any such provision seeing that 
the decretal amount was to be satisfied 
by the execution of a deed of sale by the 
judgment-debtor. 

We are, therefore, of opinion that the 
decree in question could not be dealt with 
under ss. 5and30 of the Agriculturists’ 
Relief Act. We accordingly allow the 
present application for revision with 
costs and set aside the order of the Court 
below amending the decree under the afore- 
said sections, 

We now come to the judgment-debtor’s 
application for leave to appeal. to His 
Majesty in Council against the order of 
this Court, dated October 18, 1935. That 
order dismissed the applicant’s appeal as 
premature and cannot, in our opinion, be 
said to bea finalorder within the mean- 
ing of s. 109 of the Code of Civil Procedure. 
Moreover, if the order of this Court be 
deemed to have affirmed the lcwer Court’s 
order, wa donot find that any substantial 
question of law is involved in the case. 
We, therefore, dismiss the application for 
leave to appeal with costs. 

Now remains the decree-holder’s applica- 
tion praying that the execution case be 
transferred to the Court of Mr. P. Kaul at 
present Civil Judge of Mohanlalganj at 
Lucknow, on the ground that the prelimi- 
nary issues arising from the judgment- 
debtor's objections were decided by him. 
The learned Counsel for the judgment- 
debtor has no objection to the execution 
case being transferred to that officer and 
we think that it is advisable that the case 
be transferred to him especially as it 
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was he who decided the judgment-debtor’s 
objection in part. We, therefore, order 
that the case be transferred from the 
Court of the Civil Judge, Sitapur, to that 
of Mr. P. Kaul, Civil Judge of Mohan- 
lalganj, at Lucknow. 

D, Case transferred. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 253 of 1936 
September 16, 1937 
MonauMap ISMAIL, J. 
JOKHU—PusintirF—APPELLANT 
versus 


MUNICIPAL BOARD, BENARES AND 


ANOTAER— DEFENDANT3— RESPONDENTS 

U. P. Municipalities Act (II of 1916), ss. 160, 184, 
326—Municipality levying unauthorised tax and 
recovering it—Civil suit for refund, if barred— 
Liability of Municipality for damages—Tort-~ 
Damages—Corporation, when liable in tort, stated 
—Suit against Municipality and Tax Inspector— 
Notice only on Municipality—If sufficient compliance 
with s. 326. 

Ordinarily a suit for refund of money is a suit 
of a civil nature and would be cognizable by. a 
Civil Court under s. 9, Oivil Procedure Odode, 
unless the claim is barred by a specific provision 
of the law. Where though a Municipal Board is not 
authorised tolevy a certain tax on a certain person's 
puilding, thetax is illegally realised, such person is 
entitledto goto the Civil Court and a suit fora re- 
fundof the money will be entertainable by the Civil 
Court. Under s.160or s. 164, U. P. Municipalities 
Act, 8 suit of this nature is not prohibited: Muni-. 
cipal Board, Benares e. Krishna & Co. (1), . distins 
guished, Munna Lal v. Municipal Board, Cawnpore: 
(2), relied on. [p. 870, col, 2] . : Ka a 

It ig not sufficient compliance with s. 326, U.P. 
Municipalities Act, in a suit against both Muni- 
cipal Board and Tax Inspector, to serve & notice 
only on the Board and not on the Inspector. 

A Corporation is liable to be sued for any tort; 
provided that (1) it isa tort in respect of which. 
an action would lie against a private individual; 
(2) the person by whom the tort is actually com- 
mitted is acting within the scope of his authority 
and in the course of hisemployment as agent .of 
the corporation; and (3) the act complained of is 
not one which the Corporation would not, in any 
circumstances, be authorised by its constitution to 
commit. [p. 870, col. 2; p. 871, col, 1.] 

Except in the case of an action for malicious 
prosecution, evil motive is not an essential ingre- 
dient in tort, but its presence may defeat a claim 
of privilege. [p. 871, col. 1.) 

Therefore, the Municipality, where it recovers an 
authorised tax from a person and causes damage 
to him, is liable to pay damages to such person. 
Citizen's Life Assurance Co. v. Brown (3), Chhaganlal - 
v. Thana Municipality (4) and Municipality of © 
Ahmedabad v. Pannubhai Laljibhar (5), referred 


to, 

5.0. A. from the decision of the 2nd 
Additional Sub Judge, Benares, dated. 
November 11, 1935. = 
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Mr. B, Malik, for the Appellant. 

Mr. R. K. S. Toshniwal, for the Respon- 
lents. 

Judgment.—The facts that have given 

ise to this litigation are not in dispute. 
The plaintiff is the owner of a house 
“No. 25/60 within the limits of the Benares 
“Municipality. It is alleged that the house 
Ws not within a redius of 600 feet from the 
moearest standpipe nor has it got any water- 
ipe connection. Some time in 1929 this 
ouse was assessed to water tax. On the 
meceipt of notice, the plaintiff filed an 
objection under s. 143 of the Act praying 
alee a from water tax as his house was 
erond the prescribed redius. It appears 
What the Municipal Board took no action on 
‘this objection and it remained pending, 
when on May 19,1934, a distress warrant 
was issued against the plaintiff, and the 
officer deputed by the Board, namely defen- 
dant No. 2, attached the plaintiffs cattle 
and other movable properties. The plain- 
tiff immediately made representations to 
the Municipal Authorities and deposited the 
full amount together with costs in the Muni- 
cipal Treasury. His property was thereupon 
released on May 21, 1934. The plaintiff 
failed to get any redress from the Municipal 
Board and therefore he brought the pre- 
sent suit on December 8, 1934, praying for 
the following reliefs: 

“(a) For a declaration that house No. 25/6c being 
beyond the prescribed redius is not liable to be 
assessed to water tax amounting to Rs. 151-3-8, 
and the plaintiff is entitled to refund of the same 
together with interest; (b) Rs. 200 damages on ac- 
count of the illegal attachment of the plaintiff's 
property and damages caused to his crops in con- 
Sr rad of the illegal attachment; (c) costs of the 
Bul 

The defendant Board denied liability for 
damages and for refund of the amount 
realized under the distress warrant and 
pleaded that the suit was barred under the 
provisions of s, 154, Municipalities Act. lt 
also pleaded that the tax was realized as 
the name of the plaintiff was found on the 
assessment register of the Board and that 
the Board was entitled to issue the distress 
warrant and realize the money that, ac- 
cording to the register, was found in arrears. 
Tt was not alleged that the house was 
liable to assessment. The trial Court 
examined the Counsel for the defendant 
under O. X, r. 1, andthe learned Oounsel 
admitted that the plaintiff's house was 
beyond a redius of 6C0 feet from the 
nearest standpipe, and that tbe plaintiff 
had no waterpipe connection to his house. 
Under s. 129, Municipalities Act, the impo- 
sition of a tax under cl. (x) of sub-s. (1) of 
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8 128shel]l be subject to the following res- 
triction, namely, 

‘““a) that the tax shall not be imposedon,...a 
plot of land or a building as hereinafter defined, on 
any such plot or building of which no part is with- 
in a redius, to be fixed by rule inthis behalf for each 
Municipality, from the nearest standpipe or other 
waterwork whereat water is made available to the 
public by the Board.” 

Under r. 7 framed under this section by 
the Benares Municipality, the limit has 
been fixed at €00 feet. It follows, therefore, 
that the Municipal Board was not entitled 
to assess any tax on the house of the plain- 
tiff. It also appears from the documentary 
evidence available on the record that the 
defendant Board had not proceeded with 
the assessment in accordance with the 
procedure laiddown in the Act. It is the 
duty of the Board to prepare an assessment 
list under s, 141, and when the assessment 
list has been prepared, the Board is required 
to give public notice to every person claim- 
ing to be either owner or occupier of the 
property included in the list (s. 142). Under 
s. 143 the proprietors of the house 
assessed under the foregoing section are 
entitled to file objection as to the valuation 
and assessment. Section s. 144 ofthe Act 
runs as follows: 

“When all objections made under s. 143 have been 
disposed of, and all amendments required by sub-s. (3) 
of that section have been made in the assessment list, 
the said list shall be authenticated by the signature 
of the Chairman. ... and the person or persons so 
authenticating the list shall certify the consider- 
ation of all objections duly made and the amendment 
of the list so far as required by the decisions of 
such objections. (2) The list so authenticated 
ghall be depositedin the Municipal Office, and shall 
thereupon, be declared by noticeto be open for ins- 
pection.” 

Under s. 146 an entry in an assessment 
list shall be conclusive proof (a) for any 
purpose connected with a tax to which the 
list refers, and the amount leviable in res- 
pect of any building or land during the 
period ta which the list relates. In the 
present case there is no proof that the ob- 
jection made by the plaintiff to the asseas- 
ment was ever disposed of. The Board 
waited for nearly three years before issuing 
a distress warrant, and the explanation 
offered on behalf of the Board in the written 
statement is that the plaintiff was liable 
because his name appeared on the assess. 
ment register of the Board. In my judg- 
ment the assessment register of the Board 
did not contain an authenticated list which 
would give rise toa presumption of acsu- 
racy or may amount to conclusive proof ‘of 
the liability of the house owner for the 
payment of the tax. The attachment of the 
plaintiff's cattle was illegal for another 
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reason. By reference to s. 171 (d) it would 
appear that when the defaulter is an 
agriculturist, his implements cf husbandry, 
seed-grain, and such cattle as may be ne 
cessary toearn his livelihcod will not be 
distrained. For the above reasons, in my 
opinion, the distress warrant and the at- 
tachment that followed it were altogether 
unwarranted and without any justification. 
The learned Counsel for the respondent has 
relied on s. 164, Municipal Act, and has 
argued that itis not open to a Civil Court 
to give any redress to the plaintiff as his 
remedy lay in filing an appeal to the Dis- 
trict Magistrate as provided by s. 160. 
Section 164 (1) runs as follows: 

“No objection shall be taken to a valuation or 
assessment, nor shall the liability of a person to be 
assessed or taxed be questioned in any other manner 
a Py any other authority than is provided in this 

ci, 


This sub-section may be divided into two 
parts. The first portion refers to the valua- 
tion or assessment of tax on a property and 
the seccnd portion refers to the liability of 
a person. In the present case we are 
concerned with the first portion. Under 
cl. (2) of s. 164, the order of the appellate 
authority in respect of valuation or 
assessment shall be final. It is obvious, 
therefore, that the objections relating to 
matters of taxation must be made to the 
authorities mentioned in the section. In 
the present case, however, it is not neces- 
sary to adjudicate on this question for the 
simple reason that is admitted by the 
- defendant Board and the Counsel] repre- 
senting the Board that the house of the 
plaintiff was beyond a radius of €00 feet 
and it follows, therefore, that it could not 
be assessed to water-tax. In view of this 
admissicn, the only point that had to be 
decided by the Civil Court in this case 
was whether the plaintiff was entitled to 
arefund of Rs. 151-36 that was realized 
from him on acccunt of water tax. 

The lcwer Appellate Court relied 
Municipal Board, Benaresv. Krishna & 
Co. (1) and held that the Civil Court was 
not competent to grant any relief to the 
plaintiff. The facts of this case, howeve", 
are distinguishable. In this case a suit 
was brought for refund of certain octroi 
duty charged from the plaintiff, on he 
ground that tLe goods were nct, in fact, 
assessable, and it was held that in view of 
the provisions of s. 164, Municipalities 
Act, such a suit does not lie in the Civil 
Court. In the present case, however, we 


(1) (1935) A L J 635; 156 Ind. Cas. 281; A I R 1935 
All. 760; 57 AIL 916; 7 R A 1060, 
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find that the Municipal Board does not 
contend that it was entitled to levy a tax. 
All that is urged on behalf cf the Board is 
that having realized that money, however 
illegally, the Board is entitled to retain it. 
I am unable to subscribe to a proposition 
like this. Once it is conceded that the 
defendant Board was not authorized to 
levy tas. on the plaintiff's building, any 
money that wusrealized by the Board 
frem the plaintiff cannot be retained by 
the Board under any provision of the 
Municipalities Act. In order to recover the 
money illegally realized from the plaintiff, 
he is entitled to go to the Civil Court and 
a suit- for a refund of the money will be 
entertainable by ihe Civil Court. Under 
s. 140 or s. 164, Municipalities Act, a suit 
of this nature is not prohibited. In Munna 
Lal v. Municipal Board, Cawnpore (2) it is 
held that a suit brought for remission or 
refund of certain house and water taxes 
charged by a Municipal Board for a period 
during which the plaintiff alleges the 
premises to have remained vacant; was not 
barred by s. 164 of the Act. Ordinarily 
a suit for refund of money isa suitofa 
civil nature and would be cognizable by 
a Civil Court under s. 9, Civil Procedure 
Ccde, unless the claim is barred by a 
specific provision of the law. My attention 
has not been drawn to any provision of 
law, except s 164, which may bar the 
claim of the plaintiff for a refund of the 
money illegally realised from him. In my 
judgment, therefore, the suit for recovery of 
Rs, 151-3-6 is maintainable. 

The next point that has to be deter- 
mined is whether the plaintiff is entitled 
to damages. Both the Courts below have 
found that-the plaintiff did suffer damages 
to the extent of Rs. 200. It is, however, 
contended on behalf of the defendant Board 
that no suit fordamages would lie against 
it. It is admitted in the written statement 
of the Municipal Board that the distress 
walrant was issued to the Tax Inspector 
under the authority of the Board. I have 
already held that the action of the Munici- 
pal Board in issuing a distress warrant 
and attaching bullocks in contravention of 
tke provisions of ss. 129 and 171, Munici- 
palities Act, was extremely negligent. A 
corporaiion is liable to be sued for any 
tort, provided that (1) itis a tort in res- 
pect of which an action would lie against 
a piivate individual; (2) the person by 

(2) 11936) A L J 879; 165 Ind. Cas, 167; A I'R 


(1936) All. 676; I L R 1937 All. 43; 1936 AL R 
9 RA 228 (FB) í 
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whom the tort is actually committed is 
acting within the scope of his authority 
and in the course of his employment as 
agent of the Corporation; and (3) the act 
complained of is not one which the Oor- 
poration would not, in any circumstances, 
be authorised by its constitution to com- 
mit: see Halsbury’s Laws of England, 
Vol. 8, Para. 174; p. 105. In this case 
there can be no doubt thatif a private in- 
dividual had been guilty of the irregulari- 
ties that have been proved to have been 
committed by the defendant Board, he 
would have been liable in damages. Again, 
it is cot disputed that defendant No. 2 was 
deputed by the Board to execute the dis- 
tress warrant, and lastly, the act com- 
plained of is certainly one of the acts which 
by its constitution the Board is authorized 
to do, namely to realise taxes due to the 
Board. That being so, I see no reason 
why the Board should be exempted from 
liability in this case for causing loss to the 
plaintiff. The following passage from 
Salmond on the Law of Torts, page 78 
(Edn. 7) may be quoted: 

“A body corporate which is created by a statute 
is subject only to the liabilities which the Legis- 
lature intended to impose upon it. But in the 
absence of anything to the contrary, it is presumed 
that the Legislature intended the Corporation to 
insur the same liabilities that would be incurred 
by an individual dcing the same thing.” 

My attention has not been drawn to 
any such section in the Municipalities Act 
or to any authority in which it has been 
held that a corporate body like the Muni- 
cipal Board is entirely exempt from Jia- 
bility, however irregular and il'egal the 
action ofits servants might be: see Citizen's 
Life Assurance Co. v. Brown (3), Chhaganlal 
v. Thana Municipality (4) and Municipality 
of Ahmedabad v. Panubhai Laljibhai (5). 
Ib is again contended on behalf of the 
Board that in the present case there is no 
proof of malice. In the first place, if 
anything is done without due care and cau- 
tion, malice may be presumed in law: 

“Except in the case of an action for malicious 
posecution, evil motive is not an essential ingre- 
dient in tort, but its presence may defeat a claim 


of privilege: Underhill’s Law of Torts (Edn, 3, 
Art. 4, p. 12).” 


Having regard to all the circumstances 
of this case and the negligent manner in 
which the servants of the Board conducted 


(3) (1904) A O 423; 73 LJ P O 102; 90L T 
739; 53 W R 176; 20 TL R497. 


(4) AI R 1932 Bom. 259; 137 Ind. Oas. 545: 
56 B 185; 34 Bom. L R 143; Ind. Rul. (1932) 
Bom. 275 


(5)A IR 1935 Bom, 358; 158 Ind, Cas, 31; 37 
Bom, L R 468; £ R B108, 
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themselves in the discharge of their duties, 
I think it is only fair that the plaintiff is 
compensated for his loss and inconvenience. 
I accept the amount assessed by the Courts 
below and hold that the defendant Board 
is liable to pay Rs. 200 by way of damages 
to the plaintiff. The plaintiff's claim for 
a declaration, however, cannot be decreed 
in view of the clear provisions of s. 164, 
Municipalities Act. Apart from the legal 
bar, it is unnecessary because it is not 
alleged that the defendant Board was en- 
titled to levy atax on the building of the 
plaintiff. The learned Counsel for the appel- 
lant has pressed his case against defendant 
No. 2 who is employed as Tax Inspector 
by the defendant Board and was deputed 
to execute the distress warrant. Nonotice 
was served upon him as required by s. 326, 
Municipalities Act. It is urged that the 
notice served on the Municipal Board 
should ba deemed to be sufficient compli- 
ance with the requirements of s. 326. I 
am not prepared to accept this contention 
and I hold that the suit against defen- 
dant No. 2 is barred for want of notice. In 
the result, I allow the appeal and set aside 
the decree of the Court below and decree the 
plaintifs suit against defendant No.:1 only 
for recovery of Ks. 151-3-6 paid by him on 
account of tax and Rs. 200 on account of 
damages. The plaintiff will be entitled to 
costs against the defendant Board through- 
out. The pluintifi’s suit is dismissed against 


-defendant No. 2 and the plaintiff will be 


liable to pay the costs of defendant No. 2 


throughout, Leave to appeal under Letters 
Patent is granted. 
D. Appeal allowed. 


eee 


NAGPUR HIGH COURT 
Second Civil Appeal No. 123 of 1935 
september 17, 1937 
STONE, O. J. 
SUGANCHAND—P.aintirg— 
APPELLANT 
versus 
LUKHE AND ANOTAER— DEFENDANTS — 
RESPONDENTS 
Partnership—Dissolution of, by death of one 
partner—Representatives of deceased partner have 
interest in and lien upon partnership assets and 
can claim taking of accounts—Sale of property by 
surviving partner—Remedy of representatives of 
deceased is not suit for half share in property sold 
but for general accounts. 4 
Ryka a partnership is dissolved by the death 
of a partner the representatives in interest of the 
deceased partner have an interest in and a lien 
upon the partnership agsote and can claim a taking 
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of accounts as upon dissolution caused by the death 
of the deceased. If the surviving partners alienate 
any property, whether that property be in normal 
cases immovable or movable, the representatives of 
the deceased partner willhave, in respect of that 
property,a lien for the amount due to them on 
. the taking of accounts. On the death of one 
partner, the other partner is entitled to sell the 
partnership property. The representatives of the 
deceased partner havea lien on all partnership 
assets for the amount found due to them on the 
taking of partnership accounts, The true remedy 
of the personal representatives of the deceased 
partner in such a caseis accordingly the taking 
of a general partnership accountand not by a suit 
claiming holf the share in the property sold. 
In re Bourne (1) and Babu v. Official Assignee of 
Madras (2), relied on. 


S. O. A. from the appellate decree of the 
Court .of the Additional District Judge, 
Saugor, dated October 31, 1934, in O. A. 
No. 14-A of 1934, confirming the decree of 
the Court of the Sub-Judge, Second Class, 
Khurai, dated January 6, 1934, in O. S. 
No. 31 of 1932. 

Mr. M. R. Bobde, for the Appellant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Respondents. 

Judgment.—In my opinion, this appeal 
fails.. It is against a decree dismissing the 
suit as misconceived. The suit is brought 
by the son and representative in interest 
of one Hazarilal who was a partner with 
the second defendant, and the claim is 
for a. half share ina house which, after 
the death of Hazarilal, the second defend- 
ant sold to the first defendant. ‘The reason 
the claim has failed is that both the 


lower Courts have come to the conclusion ` 


that the plaintiff's true remedy is to sue 
for partnership accounts. [ think that 
they are right, but I would prefer to put 
the matter a little differently from the 
way in which it is expressed in the Courts 
below. 

In the first place, this is not a case that falls 
under the Partnership Act. It falls under the 
old Contract Act. The true positi-n, as I 
understand it, where a partvership is dis- 
solved by tbe death of a partner is that 
the representatives in interest~ of the 
deceased partner have an interest in and 
a lien upon the partnership assets and 
can claim a taking of accounts as upon 
dissolution caused by the death of the 
déceased. If the surviving partners 
alienate any property, whether that prop- 
erty be in normal cases immovable or 
movable, the representatives of the deceased 
partner will have, in respect of that prop- 
erty, a lien for the amount due to them 
on: the taking of accounts. The matter 
was Very clearly dealt with by the Court 
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of Appeal in England in the case of In 
re Bourne (1), where their Lordships, 
inter alia, decided that as regards the 
power of a surviving partner to deal with 
partnership assets, no distinction could be’ 
drawn between real estale and personal 
estate, that it is not only the right but the 
duty of a surviving partner to realise the 
assets for the purpose cf winding up the 
partnership. This case was relied on in 
an Indian case by the Privy Council in 
Babu v. Official Assignee of Madras (2). 
It follows directly that if the house was 
partnership properly, then on the death 
of one partner, the other partner would 
be entitled to sell that house, The re- 
presentatives of the deceased partner have 
a lien on all partnership assets for the 
amount found dune to them on the taking 
of partnership accounts. The true remedy 
of the personal representatives of the 
deceased partner is accordingly the taking 
of a general partnership account. That 
has not been sought here. It is quite im- 
possible to know cn the issues raised here’ 
what is due, if anything, to the estate of 
the deceased. In any case uo title to the 
house which has been sold could be 
established. 

I am asked to let in a claim for the 
taking of accounts. That would be allow- 
ing a new cause of action long since time: 
barred to be pleaded, and this I have no 
power to do. 

I observe that the defendants do not 
allege any final taking of partnership 
accounts after the dissolution by death 
which cecurred in 1921. They allege that 
partnership thereafter continued and that 
accounts were taken between the deceased's 
brotker who was then (as manager of the 
family, formerly managed by the deceased) 
the defendants’ partner, and the defend- 
ents, this fin»l taking of accounts being in 
1926. This is, of course, an entirely 
different kind of accounting from that now 
sought by the plaintiff. 

This case has expanded to the extent 
it has as the result largely of allegations 
mide by the second defendant that the 
house belonged to hia: as the concequence 
of its being transferred in „settlement of 
the balance found due to him on the 
taking of final accounts. This has caused 
eosts to be incurred unnecessarily. Those 

(1)(1906) 2 Oh. 427; 75 LJ Ch. 779;95 L T 181; 
54 W R 559 


(2) 57M 931 at p. 947: 150 Ind. Cas. 1; 5RPO 
160; A I R1934 PO 138; 40 LW 80: 67 ML J 
167; (1931) AL J 600; 38 OW N 1018; 36 Bom, 
DR 858; 600 L J50; (1934) MW N 717 (P O), 
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mmllegations have been found against. I 
«will not, in any way, inteafere with the 
y~order as to costs in the Courts below, 
‘put so far as the costs of this appeal 
mare concerned, each side will bear its own 
<costs. 

The appeal is dismissed. 

8. Appeal dismissed. 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 390 of 
1936 
May 31, 1937 
Spara@o, J. 
A. R.M. N. A. CHETTYAR FIRM— 
APPELLANT 
. versus 
R.M.V.S. CHETTYAR FIRM AND otagrs— 


RESPONDENTS 

Civil Procedure Code (Aet V of 1908), s. 52, 
0. XXI, r. 63—Questions under s. 52 must be de- 
cided by executing Court and not by separate suit— 
Suit under O. XXI, r. 63 has nothing to do with 
s. 52—Transfer of Property Act (IV of 1889), 8. 53 
—Applicability—Mere preference of one creditor, if 
enough—Transfer for consideration—No benefit 
reserved by debtor -Loss to other creditor—If 
ground for impeaching transfer—Proper remedy. 

A suit instituted under O. XXT, r. 63, Civil 
Procedure Oode, has nothing to do with s. 52. - The 
questions under s. 52 must be decided by the 
Court executing the decree and not by a separate 
suit. Daw Toke v. Maung Ba Han (l), relied 
on. 

‘A transfer which defeats or delays creditors 
is not an instrument which prefers one creditor 
to another, but an instrument which removes pro- 
perty from the creditors for the benefit of the 
debtor. The debtor must not retain a benefit for 
himself. He may pay one creditor, and leave 
another unpaid. When it is found that the trans- 
fer impeached is made for adequate consideration 
in satisfaction of genuine debts, and without re- 
servation of any benefit to the debtor, it follows 
that no ground for impeaching it lies in the fact 
that the plaintiff, who also is a creditor is a 
loser by payment being made to the preferred 
creditor, there being in the case no question of 
bankruptcy. The proper way to deal with such 
case is a suit for administration, and O. XX, 
r. 31, would deal with the situaticn if the property 
proves to be insufficient for the payment in full of 
the debts and liabilities Ma Pwa May v.S. R.M. 
M. A. Chettyar Firm (5), Mina Kumari Bibi v. 
Bijoy Nath Dudhuria (6) and Musahar Sahu v. 
Hakim Lal (7), relied on, Basayet Hossain v, Dooli 
Chand (2), Greender Chunder Ghose v. Mackintosh 
(3) and Yasin Khan v. Muhamad Yar Khan (4), 
distinguished. 

S. 8.C. A. from the decree of the Dis- 
trict Court, Insein, dated October 17, 1936. 

Mr. P. B. Sen, for the Appellant. 

Mr. N. K. Bhattacharyya, for the Respon- 
dents. 


Judgment.—This case concerns debts 
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dne by one Swaminathan deceased. He 
died leaving three minor sons, and a h3use 
worth about Rs. 1,500 which was the only 
asset he left. He lefts a number of debts, 
allof them being unsecured and due on 
promissory notes. There debts were owing 
to three Chettyar Firms, namely K. A. 
R. K, R. M. V. B. and A. R. M. N. A. 
During 1935, these Ohetiyar Firms sued 
to recover their debts. The defendants 
were the three mincr children of Swamina- 
than anda guardian ad litem was appoint- 
ed, whose name was Muthuswamy. The 
cases were filed in the Township Oourt of. 
Hlegu, and in all, four cases were filed. 
In Civil Regular No. 61 of 1935, the 
R.M. V. S. Firm obtained a decree and 
within three days of obtaining the decree 
started execution proceedings. On Sep- 
tember 10 whichis the same day as a 
decree was passed in Sivil Regular Suit 
No. 48 in favour of the K. A.R. K. Firm 
a joint application was filed in the execution 
case which had been opened to execute the 
decree obtained by R M. V.S. Firm in 
Civil Regular Suit No, 61. Great insist- 
ence was placed by Mr. Sen on this coin- 
cidence of dates. This petition was a joint 
petition by R. M. V. S. Chettyar Firm 
and the three minor defendants children 
of the deceased Swaminathan by their guar- 
dian ad litem Muthuswamy. It stated 
that Muthuswamy the guardian ad litem, 
desired to give the house left by Swami- 
nathan as security for the payment of the 
decretal amount due to R. M. V. S, Chettyar 
Firm. This petition was signed on 
behalf ofthe -decree-holder and for that 
reason { suppose is referred to as a joint 
petition. On September 13 the Cvurt 
granted the petition and a bond was 


immediately entered into whereby tha 
house was given as security for the 
payment of the devretal amount. Ulti- 


the other firms obtained 
their decrees and tried to execute them, 
the question arose whether, when the 
house was sold in execution; it should be 
sold subject to the security bond executed 
in favour of R.M V.S. Chettyar Firm or 
not. Ultimately Suit No. 4 of 1936 was 
filed by A.R. M. N. A. Ohettyar Firm 
underO. XXI, r. 63. Inthe plaint the 
transaction, whereby the guardian ad 
litem Muthuswamy gave the house as 
security for the R. M. V. S. Firm's decre- 
tal amount was attacked on the ground 
that the guardian ad litem, Muthuswamy, 
acted fraudulently and collusively with 
the R. M. V. S, Firm in doing so. It was 


mately, when 
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a fraudulent preference for the R. M. V. 8. 
Firm in preference to all other creditors. 
There were other allegations against 
Muthuswamy that he had acted collusively 


with the R,M.V. S. Firm for his own 
private’ ends; but these allegations 
have been abandoned by the appellant 


and the transaction is now attacked 
merely onthe ground that it is a pre- 
ference. 

In this appeal some questions arose as 
to the applicability of s. 53, Transfer 
of Property Act, and. Mr. Sen suggested 
that as the plaintiff sued merely to 
establish the right which he claimed, 
under O. XXI, r. 63, he was not responsible 
for the suits having been regarded as 
under s. 53, Transfer of Property Act. 
That may have been due to an error on 
the part of the Court or some Pleader; all 
the plaintiff did was to set out the facts 
and ther claim his relief. This is clearly 
not so, because the plaintiff himself on 
February, 10, 1936, filed an application 
under O. I, r. 8, Civil Procedure Oode in 
which he himself refers to s. 53, Transfer of 
Property Act, and asks that in view of that 
seclion hemay be permitted to file the 
suit in a representa'ive character on behalf 
of all the creditors. The learned Sub- 
Divisional Judge of Insein held that the 
trdnsfer was effected with the intention 
todefeat or delay other creditors, and 
that it was, therefore, voidable at the 
option of any creditor so defeated or delayed 
under s. 53 (1), Transfer of Property Act. 
He also found that the offer of the securi- 
ty by Muthuswamy was without jurie- 
diction because he had no standing to 
do such an act. He would wanta fresh 
appointment for the execution proceedings. 
He; therefore, decreed that the charge 
crealed on the house in favour of the 
R.M. V.S. Chettyar Firm was null and 
void. The learned District Judge, Insein, 
held that the transfer was in favour of a 
creditor. Therefore s. 53, Transfer of Pro- 
perty Act, is not applizable. 

For the appellant Mr. Sen was at pains to 
point out what he described as the suspicious 
nature of the manoeuvres adopted by the 
R. M. V. S. Firm. On the very day that the 
K: A. R.K, Firm obtained their decree, 
the : petition was filed, and within three 
days, the bond was executed by the 
guardian ad litem in favour of R. M. V. 8. 
whereby they obtained a preference. 
Even after the R. M. V. 8. Firm, had 
obtained this bond, he pointed out, that 
they started another execution procéedings, 
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No, 97 of 1935. This was filed a day after 
the security was furnished, and in this 
execution proceeding, the R. M. V. 8. 
Firm sought to attach this very house and 
bring it to sale. Therefore, says Mr.Sen, 
all was not fair and above-board. He 
would not go so farasto say that there 
was any sharp practice in which an 
advantage wasintended for Muthuswamy 
or the minors; he merely said that such 
circumstances cast an atmosphere of sus- 
picion around the transaction, Mr, Sen 
then referred tos. 52, Civil Procedure Code 
and said that sub-s.(2) helped him. He 
says that under that sub-section the judg- 
ment-debtor must satisfy the Court that 
he has “duly applied” such property of tke 
deceased asis proved to have come into 
his psssession; and he claims that if the 
judgment-debtor could not do so, this sub- 
section would allow the decree-holder 
whom Mr. Sen represented to set aside 
this security bond. Heclaims that this 
was “the right which he claimed to the 
property” within the meaning of O. XXI, 
r. 63. Daw Toke v. Maung Ba Han (1) 
shows clearly that such questions must 
be decided by the Court executing the 
decree and not by a separate suit. It 
is impossible, therefore, to regard this suit 
as having anything to do with s. 52, 
Civil Procedure Code. Mr. Sen claimed 
that his client is entitled to avoid the 
security bond because it preferred one 
creditor to another and he cited Bazayet 
Hossain v, Dooli Chand (2). This concerned 
the alienation ofthe estate of a deceased 
Muhammadan by the heir-at-law and it was 
held that a creditor could not follow the 
estate into the hands of a bona fide 
purchaser for value. This case does not 
seem tome in point, as it ison the question 
of lis pendens rather than ons. 53, 
Transfer of Property Act. He also referred 
to Greender Chuner Ghose v. Mackintosh 
(3). This case does not seem to me to 
afford much help either, because the point 
for decision in the present case is whether 
the security bond can be declared null and 
void under s. 53, Transfer of Property 
Act. Very likely it is true that if the 
Proper procedure had been adopted, 
something of that kind could have been 
done. Ifthe estate had been adminis- 
tered then it appears to me that all these 
difficulties thatthe A. R. M. N. A. firm 


ey 44; 101 Ind, Oas. 431; A IR 1927 Rang: 


(2) 40.402; 5 IA 811; 3 Sar. 853(P 0.) 
(3)4 0 897; 40 L R193. 
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have encountered would have been avoid- 
ed. Probably no creditor would have 
been allcwed a preference over any other. 
Yasin Khan v. Muhammad Yar Khan 
(4) is of no help to the appellant because 
in that case the heirs mortgaged a certain 
estate, apparently to a stranger, and it was 
held that this mortgage was postponed 
to the claims of other heirs That s. 53, 
Transfer of Property Act, does not apply 
to this case is abundantly clear: see Ma Pwa 
Moy v. S.R M.M. A. Chetiyar Firm (5), 
Mina Kumari Bibi v. Bijoy Nath Dudhuria 
(6) and Musahar Sahu v. Hakim Lal (7). In 
the last case the head-note* reads : 

_ “The transfer which defeats or delays creditors 
is not an instrument which prefers one creditor 
to another, but an instrument which removes 
property from the creditors for the benefit of the 
debtor. The debtor must not retain a benefit for 
himself. He may pay one creditor, and leave another 
unpaid. 

“When it was found that the transfer impeached 
was made for adequate consideration in satisfaction 
of genuine debts, and without reservation of any 
benefit to the debtor, it followed that no ground 
for impeaching it lay in the fact that the plaintiff, 
who also was a creditor, was a loser by payment 
being made tothe preferred creditor, there being 
in the case no question of bankruptcy." i 

The other cases quoted contain similar 
observations, and in the head-note to 
Musohar Sahu v. Hakim Lal (7). I think 
there is the clue to the proper way to 
deal with such cases. There should be 
a suit for administration, and O. XX, r. 3], 
would deal with the situation if the prop- 
erty proves to be insufficient for the pay- 
ment in full of the debts and liabilities. 
But Veerasokkaraju v. Papiah (8) shows 
that: 

“The unsecured creditors of a deceased Hindn 
have no charge or lien on the inheritance. Jf pay- 
ments are not made by the heir rateably, it does 
not follow that he has failed to apply the assets 
duly. Every payment on account of a debt is 
perfectly lawful, irrespective of its effect upon 
the other creditors, and is a due application of the 
assets within the meaning of s. 252 (now s. 52), Civil 
Procedure Code.” 


(4) 19 A 504; A W N 1897, 135, 

(5) 7 R 624; 120 Ind. Oas. 645; AI R 1929P O 
279; 56 I A 379; 30 L W 481; 310 W N 6; 6 O 
W N 869; (1929) M W N 941; Ind. Rul. (1930) P O 
5; 51 OL J68; 32 Bom. LR 117; 58 M LJ 59; 1930) 
A L J533 @ 0) 

(6) 440 662;40 Ind. Oas. 242; AI R 1916 P O 
238; 44 IA 72;1 PLW 425; 5L W 711; 32ML 
J 425; 210 WN 585; 21 M L T 344; 15AL J 382; 
6 OF J508; 19 Bom. L R 424; (1917) M W N 473 
(7) 43 O 521; 32 Ind. Cas 343; A I R1915 PO 
115; 43I A 104; 30MLJ116;3LW 207; 20 0 W 
N 393; 14A LJ 198; (1916) 1M W N1%8;19 M L 
T 203; 230 L J 406; 18 Bom. L R 378 (P 0) 

(£8) 26 M 792; 13M L J 258, 

*Head-note relates to 43 O 521—[Ed,] — 
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It is, therefore, abundantly clear that 
no relief can be granted to the plaintiff 
in this.suit, which claims relief under 
8.53, Transfer of Property Act. Mr. Sen 
asked for permission to amend his plaint 
into a plaint asking for administration, 
having come round to the view that that 
was the proper form of the suit during 
the course of the argument. This, I could 
not allow, becaus3 it is a suit of a totally 
different nature from the suit already 
filed. Whether it would be advisable to 
file such a suit now,is a question, upon 
which I can express no opinion. But so 
far as this suit goes, I am clearly of 
opinion that the appeal fails, and it is 
dismissed with costs; Advocate’s fee four 
gold mohurs.. 

8. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 259 of 1936 
September 18, 1937 
IQBAL AHMAD AND YOBKE, JJ. 
Musammat KAMLA BAI—APPLICANT 
versus 
B. OHITRA PRASAD AND OTHERS— 
OpposiTE PARTY. 

Provincial Insolcency Act (V of 1920), ss, 6 (a), 75 
—Sale of property in execution of decree against 
person as legal representative of executor—Whether 
act of insolvency—Revisional powers of High Court 
under Act. 

In cl. (h) of the section the words “for the payment 
of money” must be interpreted as meaning “decrees 
that are personally enforceable against the judg- 
ment-debtor”. The same interpretation must be put 
on that phrase in cl.(e). It is one of the recognized 
canons of construction that the words used ina 
statute must be given similar meanings unless such 
an interpretation leeds to obvious anomalies or 
absurdities. Consequently the sale of property in 
execution of a decree passed against a person in his 
capacity as a legal representative of a deceased per- 
son does not amount to an act of insolvency within 
the mesning of s.6(e), Insolvency Act. Nagasubh- 
ramania Mudaliar v. Krishnamachariar (1) and 
Baij Nath v. Gajadhar Prasad (2), relied on. 

In exercising the revisional jurisdiction under 
the Insolvency Act, the High Oourt has got wider 


_ powers than the powers vested in it by s. 115 of the 


Oivil Procedure Code, 

O R. App. against an order of the Addi- 
Sareea Judge, Aligarh, dated April 
6, 1936. 

Mr. Sheo Charan Lal, for the Applicant. 

Mr. S. B. L. Gaur, for the Opposite 
Party. 


tqbal Ahmad, J.—The question that 
arises for consideration in the present 
application in revision is whether the sale 
of property in execution of a decree passed 
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againet a person in his capacity asa legal 
representative of a deceased person amounts 
to an act of insolvency within the mean- 
ing of s.6 (e), Insolvency Act, Act V of 
1920. The question was answered in the 
negative by the Madras High Court in 
Nagasubrahmania Mudaliar v. Krishnama- 
shariar (1). It was held in that case that 
until there is a personal decree under s. 52, 
Civil Prccedure Cade, a decree against a 
person as the legal representative of an- 
other does not make him liable to adjudi- 
cation under the Provincial Insolvency Act. 
There are also certain observations in Baij 
Nath v. Gajadhar Prasad (2) that are in 
consonance with the view taken by the 
Madras High Court. It is provided bys. 6 
(2), Insolvency Act, that : 

“A debtor commits an act of insolvency, (e) if 
any of his property has been sold in execution of 
` the decree of any Court for the payment of money.” 

Ib is contended in the present case on 
behalf of the petitioning creditor who is 
the opposite party before us that as the 
words of cl. (e) of s. 6 are general in 
terms the clause must be taken to cover 
even those cases in which a decree for 
the payment of money has been passed 
or is outstanding against a person in his 
capacity ‘as the legal representative of a 
deceased debtor. In this connection it is 
urged that thera are no words of limita- 
tion in cl. (e) that can warrant the inter- 
pretation put upon that clause by the 
Madras High Court, In our judgment the 
contention advanced on behalf of the 
opposite party is without substance. A 
perusal of s. 6, [Insolvency Act, puts it 
beyond doubt . that the acts of insolvency 
referred to in cls. (a), (b), (e). (d), (f) and 
(g) of that section refer to voluntary acts 
by the debtor and those voluntary acts 
amount to the commission of an act of 
insolvency by him. The only other sub- 
clauses of that section that remain for 
consideration are cls. (e) and ‘h), Sub- 
clause (e) has already been quoted above. 
GL th) runs as follows: “If he is impri- 
soned in execution of the decree of any 
Court for the payment of money”. 

Clause (e) and cl. (hì do not refer 
to acts done by the debtor of his own 
volition but have reference to enforce- 
ment of processes in execution of decrees 
by execution Courts. Itis, however, appa- 
rent that both the said clauses have ap- 

(1) 50 M981; 104 Ind. Cas. €42; A I R 1927 Mad. 
922: 53 M L J 403; 26 L W 400. 


(A I R 1935 Oudh 406; 154 Ind. Cas. 908; 11 
Lack 61; (1935) O W N 374; 7R O 521; 1935 OLR 
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plication only to decrees ‘for the piyment 
of money”. As the phrase “for the pay- 
ment of money” has been used in both 
els. (e) and (h), the phrase must be given 
a similar meaniog in both the clauses. 
Tt is manifest that a debtor can be im- 
prisoned in execution of a decree for 
payment of money only if he is personally 
liable for the decretal amount and not in 
execution of a decree whichhe is liable 
to pay in his capacity as the legal repre- 
sentative. of a deceased debtor. Ioel. (A) 
the words “for the payment of money” 
must, therefore, be interpreted as mean- 
ing “decrees that are personally enforce- 
able against the judgment debtor”. That 
being so, the same interpretation must 
be put on that phrase in cl. (e). It is 
one of the recognized canons of construc- 
tion that the words used in a statute must 
be given similar meanings unless such an 
interpretation leads to obvious ancmalies 
or absurdities. 

We may note in passing that in con- 
struing the words “for the payment of 
money” in cl. (e) in the way that we are 
doing, we are not only interpreting that 
phrase in consonance with the interpreta- 
tion that phrase bears in cl. (h) but 
are also avoiding an interpretation that 
would lead to manifest injustice and hard- 
ship. To hold that the decree “for the 
payment of money” referred to incl. (e) 
embraces decrees passed against a debtor 
in his capacity as the legal representa- 
tive of a deceased person- would be to 
puta lever in the hand of a dishonest 
decree-holder for bringing undue pressure 
on aperson who is liable to satisfy a de- 
cree only in his capacity as the legal repre- 
sentative of some person, whose property 
has devolved on him. Cases may be con- 
ceived in which a debtor may die indebt- 
ed in a large amount and leaving pro» 
perty of comparatively small value. The 
property must devolve on his heir and that 
heir will in accordance with the provi- 
sions of s. 52, Civil Procedure Code, be 
liable to satisfy the decrees passed for 
those debts from the property that he has 
inherited from the deceased debtor. But 
if we were to accept the interpretation 
sought to be putcncl. (e) by the learned 
Counsel for the opposite party, we would 
have to hold that the decree-holder on 
selling the property that has devolved on 
the legal representative would be entitled 
to apply for the insolvency of the legal 
representative.jgThis as already observed 
would- be- -manifestly- unjust. 


19:8 

In the case before us, ene Chitra Prasad 
applied for the adjudication of Kamla Bai 
and certain other persons as insolvents- 
During the pendency of the petition two 
other creditors named Birj Behari Lal and 
Buchi Mal also filed a similar petition end 
their petitions were consolidated with the 
petition of Chitra Prasad. Both the Courts 
below adju‘licated all the persons impleaded 
in the application of Chitra Prasad as insol- 
‘vent. Kamla Bai alone appealed in the lower 
Appelldte Court and that Court affirmed 
the decision of the Insolvency Court. 
Kamla Bai alone hascome up in revision 
to this Court. The other persons who 
were adjudicated insolvents have not assail- 
ed the decisions of the Courts below. 

The facts that led to the application are 
as follows: By an award the property of 
8 joint Hindu family was divided between 
certain members of the family and a por 
tion of the property was allotted to Kamla 
Bai who was a widow. The award also 
cast liability on Kamla Bai for payment 
of acertain proportion of. the debt due 
from the family. One Hardatt obtained a 
decree for the debt due to him from the 
family and in execution of that decree 
proceeded to sell certain properties covered 
by the award. It is a matier of contro- 
versy between the parties as to whether 
the properties sold by Hardatt in execu- 
tion of his decree was or wes not the 


property allotted to Kamla Bai, but for’ 


the purposes of the decision of this appli- 
cation, we shall assume that the property 
sold was the property that was given 
to Kamla Bai by the award. Nevertheless 
the fact remains that the property was 
sold in enforcement of a decree which did 
not cast any personal liability on Kamla 
Bai. It was a decree which Kamla Bai 
in her cap: city as the legal representa- 
tive of the original debtcrs was bound to 
pay. The decretal amount could, therefore, 
be realized only from the properties that 
had come to Kamla Bai by the award, 
and the decree could not be enforced by 
attachment and sale of the properties be- 
longing to Kamla Bai in her own right. 
The decree of Hardatt was, therefore; not 
a decree of the nature~ contemplated - by 
el. (e) of s. 6, Insolvency Act, and the sale 
of the property in execution of that decree 
could not amcunt to the commission of an 
act of insolvency by Kamla Bai. We may 
state that no other act of insolvency was al- 
leged by either of the three petitioners to 
have been committed by KamlaBai._ In the 
view, that we take we must hold’ that no act 
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of insclvency was committed by Kamla. Bai 
within the meaning of s. 6, Insolvency 
Act. It follows that the decisions of the 
Courls below are erroneous and must be 
reversed : 
We are alive to the fact that the mat- 
ter has ceme before us not by means òf 
an appeal but by an application in revi- 
sion, but we note that in exercising our 
revisional jurisdiction under the Insol:+ 
vency Act we have gut wider powers than 
the powers vestedin this Court by s. 115, 
Civil Procedure Code. It is provided in 
s. 75 of the Act that 
“The High Court, for the purpose of -satisfying 
itself that an order made in any appeal decided by 
the District Court was according to law, may call 
for the case and pass such order with respect’ 
thereto as it thinks fit,” i W 
It is apparent that in considering the 
matter before us all that we have to decide, 
is whether or not the order sought to.ba 
revised is in accordance with law. Ws 
have given our reasons for holding that 
the decisicn of the Court below is con- 
trary to law. We accordingly allow this 
application and set aside the order of, 
the Icsolvency Court adjudicating Kamla 
Bai as an insolvent. The order of that’ 
Court as regards the other persons who 
were arrayed as opposite parties by Ohitra 
Prasad” witl stand. -Kamla Bai is entitled. 
to her costs cf this application. pa, 
Dee, ~ Application.allowed., 
NAGPUR HIGH COURT a 
First Oivil Appeal No. 81 of 1934. .4 
- July 16, 1937 . ath 
Bosse AND PURANIK, JJ. 
DAULAT SHAH BAPU—APPELLANT 
: versus i 
Musammat SARASWATI BAI~ 
AND OTHERS— RESPONDENTS Le ai 
C. P. Land Alienction Act (II of 1916), s. 25— 
Judgment-debtor belonging to aboriginal tribe—' 
Simple money decree—Property attached — Whefhèr” 
can be sold—Whether can be only attached—Attdch- 
ment and sale, whether distinct processes, .. -- 
Where a decree isa simple money decree. and so 
does not involve the permanent alienation of land; 
the Court is not empowered to ‘send if to the 
Deputy Commissioner under s. 25, O. P. Land ' Alie-:! 
nation Act. The Deputy Commissioner has no, 
more power to execute such a decree under the Act; 
than the Civil Court itself. Wi j E 
The copy of the decree or order is sent to the” 
Deputy Commissioner under s. 25 not for execution, : 
but for the sole purpose of enabling him to scruti-,, 
nise it and to have it revised if it offends | 
the provisions of the Act. The order of thé 
Oourt sending the Deputy Commissioner the ded’ 
ree withthe rider that the property can be soldi 
(apparently by him) subject to the provisions of,, 
the Act is wrong and must be set aside, 
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The two processes of attachment and sale cannot 
be separated. Both are part and parcel of the 
procedure of execution, and attachment is not an 
independent process initself. It is a part of the 
pepes of sale and its object is to protect the dec- 
reelolder by preventing the judgment-debtor from 
alienating the property before the decree-holder 
can bring it to sale. Only saleable property can be 
aitached. The decree may sometimes be satisfied 
before the process is ccmplete but that in itself 
is no ground for supposing that one is not 
an adjunct of the other. In Collector's cases the 
property is sometimes mortgaged or leased and not 
sold, but that is because the Code, itself provides 
an alternative to sale in those special cases. It 
matin not indicate that attachment is an end in it- 
self, 

If then attachment is not an end in itself, but is 
an ‘adjunct to sale, it follows that whenever the 
Oourt is for any reason prohibited from selling 
the property or dealing with it otherwise in lieu 
ofsale, the attachment must be raised. So the Court 
cannot even attach the property of a judgment- 
debtor who is a member of an aboriginal tribe, 
in execution of a money decree, and where it is 
attached, the attachment must be raised. Nawab 
Bahadur of Murshidabad v. Karnani Industrial 
Bank, Ltd. (1), distinguished, Ramchandra Bapu 
Harbi v. Sukhdeo Marwadi(2) and Balaram Misra 
v. ManSingh (3), relied on. ; 

F. O. A. from the order of the Additional 
Distret Judge, Chanda, dated April 21, 1934, 
in Miscellaneous J. C. No. 35 of 1933, 
arising out of execution proceedings in O. 8. 
No. 10 of 1928, dated July 3, 1930. 

Dr. Sir H. S. Gour, for the Appellant. 

Messrs. A. R. Kulkarni, B. R. Mandlekar 
andjM. R. Bobde, for the Respondents. 


Judgment.—The respondent Saraswati 
Bai obtained a money decree against the 
appellant Daulatshah to the extent of the 
assets of his father Duragshah in his 
hands In execution she attached tke 
seven Villages in dispute. The appellant's 
contention is that they are not liable to 
attachment and sale in execution of this 
decree for two reasons. Firstly, because 
he being a member of an aboriginal tribe 
is protected under the Oentral Provinces 
Land Alienation Act If of 1916, and 
secondly, because these villages form part 
ofthe Palasgarh zamindari, which is both 
impartible and inalienable. He has lost 
on both points and so appeals. 

‘It is an admitted fact that the appel- 
lant is a member of an aboriginal tribe 
and that the Central Provinces Land Aliena- 
tion Act of 1916 applies to him. This 
was asserted by him in hi3 objection petition 
and admitted cn behalf of the respondent- 
decree-holder by her Pleader Mr. Pundlik 
on Janusry 6, 1934. So the only question 
wé have to consider in this behalf is whe- 
ther the preperty is exempt from attach- 
ment apd sale under the Act. 


DAÜLAŤ SHAH BAPU v. sARasWati BAT (NAG.) 


17310 


So far as sale is concerned, there can be 
no doubt. Itis protibited in express terms. 
Section 61 (1) runs :— 

“No land belonging to a member of an aboriginal 
tribe shall be sold in execution of any decree or 
order of any Oivil or Revenue Oourf........nor shall 
a Receiver be appointed to manage such land under 
s. 51 of the Civil Procedtire Oode, 1908.” i 

The only exceptions are contained’ in 
s. 16 (2) and s. 47. Nether applies here, 
8s? the prohibition remains without any 
kind of limitation or qualification. 

The learned Judge of the lower Court 
accepts this but considers he has power 
to refer the matter to the Deputy Com- 
missioner under s. 25. Consequently we 
find the following rider added to his 
order :— 

“It is further directed that the decree be sent to 
the Deputy Commissioner under s. 25, O. P. Land 
Alienation Act, The attached villages can be sokd 
subject to the provisions of the C. P. Land Aliena- 
tion Act”. 

We can find no this 
procedure. 

The first part ofs. 25 directs every Civil 
Court which passes a decree or order in- 
volving the permanent alienation, mort- 
gage or lease by a member of an aboriginal 
tribe of his land to send a cory of such 
decree or order to the Deputy Commis- 
sioner. The decree in the present case 
is a simple money decree and so does 
not involve the permanent alienation of 
land. Consequently the Oourt is not em- 
powered to send it to the Deputy Oom“ 
missioner under s. 25. 

Moreover, what the Court has to send’ 
in such cases is not the decree itself but 
a copy of the decree, The distinction is 
of importance. The learned Judge of the 
lower Court evidently thinks that what the 
Civil Courts have to do in such cases is 
to refrain from selling the property them- ` 
selves and to send the decree or order to. 
the Deputy Commissioner for execution in 
much the same way as they doin certain. 
cases under the third schedule of the Code 
of Civil Procedure. Thisis entirely wrong. 
The Deputy Commissioner has no more 
power to execute such a decree under 
the Act than the Civil Court itself. 


The reason for the direction given in 
subs. (l) of s. 25 is to be found in. 
sub-s. (2) :— < 

“When it appears to the Deputy Oommissioner 
that any Civil Court has, after the commencement 
of this act, passed a decree or order contrary to 
any of the provisions thereof, the Deputy Oom- . 
missioner may, within two months of the date upon 
which he is informed of such decree or order, 
apply for revision of such decree or order to the . 
Court, if any, to which an appeal would 
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lie from such decree or order or in any 
other case to the High Court, and if the 


Court finds that such decree or order is contrary 
to any of the provisions of this Act, it shall alter 
it so as to make it consistent with this Act." 

The copy of the decree or order is sent 
to the Deputy Ocmmissioner not for execu- 
tion, but for the sole purpose of enabling 
him to scrutinise it and to have it revised 
if it offends the provisions of the Act. It 
follows the order of the lower Court sending 
the Deputy Commissioner, the decree with 
the rider that the property can be sold 
(apparently by him) subject to the pro- 
visions of the Act is wrong and must be 
set aside. 

It was argued that though the decree 
does not involve the permanent alienation 
of land the order in execution attaching 
the property with a view to sale does so, 
a copy of that order should have been sent 
to the Deputy Commissioner. As the order 
stands we quite agree, but for what 
purpose ? not for executicn but to enable 
the Deputy Commissioner, if so advised, 
to get the attachment raised by a revising 
authority on the ground that it was contrary 
to the provisions of the Act. 

That brings us tothe next point under 
this head. The learned Counsel for the 
respondent decree-holder urged that the 
prohibition in s. 16 is against sale and 
not against attachment, and that under 
the Code of Civil Procedure, attachment 
and sale are two entirely independent 
processes: both coercive but each distinct; 
both directed to the same end, namely the 
satisfaction of the decree-holder’s claim but 
each accomplishing it, or endeavouring todo 
so, by different means. He pointed out that 
property need not necessarily be sold after 
attachment: sometimes the mere fact of 
attachment is enough to make the judg- 
ment-debtor pay up, at others, for example, 
under the third schedule to the Code of 
Civil Procedure, the decree can be satisfied 
by other means. Therefore, he argued 
that since the Act prohibits sale and 
not attachment, the attachment should 
continue and the decree-holder be left to 
his chances of being able to recover his 
money under the limited pressure exercised 
by this coercive process. 

We do not think the two processes can 
be separated in this way. Both are part 
and parcel of the procedure of execution, 
and s. 51 of the Oivil Procedure Code 
states that one of the modes of execution 
shall be “attachment and sale” or “sale 
without attachment” but it does not provide 
for the alternative of “attachment without 
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sals". That initselfis enough to indicate 
that attachment is not an independent 
process in itself. It is a part of the process 
of sale and its object is to protect the 
decree-holder by preventing the judgment- 
debtor from alienating the property before 
the decree-holder can bring it to sale. 
Section 60 leads one to the same conclusion. 
It enumerates the kinds of property which 
are liable to “attachment and sale” and 
makes no provision for properties which 
are liable to attachment but not to sale, 
Tt must, we think, follow that only saleable 
property can be attached. , 

It is true that the decree may some- 
times be satisfied before the process is 
complete but that in itself is no ground 
for supposing that one is not an adjunct 
of the other. It is also true that in Gob 
lector’s cases the property is sometimes 
mortgaged or leased and not sold, but 
that is because the Code itself provides an 
alternative to sale in those special cases, 
Tt does not indicate that attachment is an 
end in itself. 

If then attachment is not an end in 
ilself, as we hold, but is an adjunct. to 
sale, it follows that whenever the Oourt 
is for any reason prohibited from selling 
the property or dealing with it otherwise 
in lieu of sale, the attachment must be 
raised. Any other conclusion would lead 
to an abuse of the processes of the Court: 
In the present case the prohibition iscom- 
plete: not only can there be no sale but 
sven a Receiver cannot be appointed to 
mgnage the land and so the position cons 
templated by Nawab Bahadur of Murshid- 
abad v. Karnani Industrial Bank, Lid. (1), 
cannot arise here. Neither the Civil nor 
the Revenue Courts can touch the land in 
execution in any way. In the circumstances 
we are clear that the attachment must 
be raised. We find this is also the vie.y 
of Niyogi, J. in Ramchandra Bapu Halbi v. 
Sukhdeo Marwadi (2), and in Balaram 
Misra v. Mansingh (3). j 

The appeal is allowed. The order of 
the lower Oourt is set aside and the 
property in suitsreleased from attachment. 
Costs in this and the lower Court will be 
paid by the respondents. Oounsel’s fee 


Rs. 125. 
D. Appeal allowed. 
(1) 59 O1; 132 Ind. Cas, 727; AT R 1931 P O 160; 
53 O L J453; (1931) A LJ 495; 35 OWN 791; 
Ind. Rul. (1931) PO 215;61 ML J 208; 581.4 215 
3 : 


GIN L R 239; 156 Ind. Cas. 65; 7R N 22A 
I R 1935 Nag. 133. 

(3) IL R (1937) Nag. 261; 167 Ind. Oas. 607; 9 R 
N 214; A I R 1937 Nag. 41. 
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; OUDH CHIEF COURT 
Execution of Decree Appeal No. 41 of 1935 
de February 17, 1938 
Zia- UL HASAN AND HAMILTON, JJ. 
Thr. SHEO DARSHAN SINGH 
—APPBLLANT 
versus 
- Thr. RAJENDRA SINGH AND ANGOTAER— 
RESPONDENTS 
- Civil Procedure Code (Act V of 1908), s. 11, 
: 0. XXI, r. 2—Decree-holder selling decree to another 
person—Such person's name substituted under O. KAT, 
7. 16—Such person taking out execution — One of 
“Judgment-debtors applying that transferee was be- 
namidar of one of judgment-debtors—O. XXI, r. 2, if 
applies—Judgment-debtor not raising such objection 
at time of substitution — Whether barred by res 
judicata. - i 
G, the decree-holder executed a sale-deedin res- 
pect of the decree in favour of R. Thelatter applied 
under O. XXI, r. 16, Oivil Procedure Code, for sub- 
etitution of his name inthe decree in placeof G. 
This application was allowed and the name of R 
substituted on February 4, 1933, and the case was 
transferred for execution. On November 5, 1934, 
the judgment-debtor filed an application stating that 
R was not the real purchaser of the decree but was 
only a benamidar for M, one of the judgment-debtors 
and that according to the second proviso to O. 
¥. 16, the decree could not be executed against 
him. This objection was thrown out by the Oourt 
on.the ground that adjustment of the decree was 
‘not certified to Court under O XXI, r. 2, Oivil 
Procedure Code, within time and that the application 
was, therefore, barred by time : i 
Held, that no question of an adjustment under 
| XXI, r. 2, Civil Procedure Code, could arise in the 
case. If thefact that the judgment-debtor was not 
aware of the fact that R was a benamidar for M 
when he received notice of the application were true 
that the rule of res judicata on the basis of his failuré 
to.raise the.plea on receipt of notice was inapplica- 
ple. p e o re 
-+Ex: of D. A: against the order of the Sub» 
. Judge of Mohanlalganj,. Lucknow, dated 
January 19, 1935. 
Mr.. Bhagwati Nath, for the Appellant. 
. Mr. BrP. Misra, for Respondent No. 1. 


:* judgment —This is a judgment-debtor's 
appeal against an order of the learned 
Givil :Judge of Mohanlalganj, Lucknow, 
tejecting an application of his put in under 
s. 47 of the Code of Civil Procedure 

On September 10, 1929, one Girdhari 
Lal obtained a decree against the appellant 
as well as against two others. On May 26, 
1932, Girdhari Lal executed a sale deed in 
respect of thé decree in favour of the pre- 
sent respondent Rajendra Sin gh. The latter 
applied under O. XXI, r. 16, Civil Proce- 
dure Code. for substitution of his name in 
the decree in place of Girdhari Lal. This 
application was allowed andthe name 
of-the respondent substituted on Febra- 
ary 4,, 1933, and the case was transferred 


for execution to Sitapur. On November... 
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1934, the appellant filed an application 


- stating that Rajendra Singh was not the 


real purchaser of the decree but was only 
a benamidar for Maheshwar Singh, one of 
the judgment-debtors and that according 
tothe second proviso to O. XXI, r. 16, the 
decree could not be executed against him. 
This objection was thrown out by the learn- 
ed Oivil Judge onthe ground that adjust- 
ment of the decree was not certified to 
Court under O. XXI, r. 2, Civil Procedure 
Code, within time and that the application 
was, therefore, barred by time. It is 
against this order that the present appeal 
kas been brought. 

We are clearly of opinion, that the lc wer 
Couri's order cannot be allowed to stand. 
In view of the facts of the case as given 
above, no question of an adjustment under .. 
O. KAT, r.2, Civil Procedure Code, arises” 
and the learned Counsel for the respondent 
himself did not support the lower Court's 
order on this ground. He, however, con- 
tended that the objection of the appellant 
was barred by res judicata on the ground 
that notice of the respondent's application 
for substitution of his name was eerved 
on the appellant on September 14, 1932, 
but he failed to raise any objection to .the 
substitution applied for. On behalf of the 
appellant it is said that the appellant was 
not aware of the fact that the respondent 
was a benamidar for Maheshwar Singh when 
he received notice of the. application, and 
if this is so, the rule of res judicata will not, 
in our opinion, apply ; but this matter will 
have to be gone into by the Uourt below 
after recording evidénce that the appellant 
may produce in support of his case In 
any case the order of the learned Civil 
Judge dismissing the appellant's objection 
for failure ofthe appellant to comply with 
O. XXI, r. 2, was misconceived. Perhaps 
the learned Civil Judge relied on the fol- 
lowing sentence in the appellant’s applica- 

ion. 

“In these circumstances the decree has beén paid 
off and does not subsist;” 
but this sentence must be read with the 
rest of the application. Tte objection was; 
clearly one under the second proviso to’ 
O. XXI, r. 16, and shonld have been treated 
as such. MING 

Wee, therefore, allow this appeal with 
costs, set aside the order of the lower Court 
and send back the case to that Court for 
disposal of the appellant’s objection on the 
merits. 

D. Appeal allowed, . 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 946 of 1936 
February 18, 1937 
CUNLIFFE AND HENDERSON, JJ. 
_SIKANDAR MIAN—AppgELLANT 
versus 

_ EMPEROR-—Opposits Parry. 
| Criminal trial—Jury—Sexual offences—Charge to 
jury—Duty of Judge — Jury must be directed to 
secrutinise uncorroborated evidence of woman — 
Evidence — Case of sexual offence—Corroboration— 
Nature of. 

One of the principal duties of a Judge presiding 
over a jury trial isto afford such assistance as is pos- 
sible to a jury to helpthem to arrive at a correct deci- 
sion, Charges brought against a man by one of the 
opposite sex accusing the male of having committed 
8 sexual offence should be very carefully presented to 
_the jury, and as it has been pointed out both in Eng- 
land and in India, a rule has grown up that Judges 
when they charge juries in cases of this kind, ought 
never to omit delivering a serious caution to the jury 


with regard to accepting the uncorroborated evi- - 


dence of a woman to support a sexual charge against 
an accused person. The way the rule has developed 
now is that the presiding Judge should tell the jury 
that they ought to scrutinise the uncorroborated evi- 
dence of the woman or girl with the greatest possible 
care, because it has been found by experience. extend- 
ing over many years that it is often dangerous that 
aman should be convicted on such uncorroborated 
testimony. At the same time, it is not for the Judge 
to substitute his view of the facts entirely and take 
away from the jury their privilege of being the Judges 
of facts alone. 

of the 


What exactly amounts 
main evidence in cases of sexual offences is always a 
difficult question. It need not be the direct oral .evi- 
dence of another person. It may be only indepen- 
‘dent evidenée of such a character that it connects 
the accused directly or indirectly with the crime that 
he-was said to have committed, Rex v. Basherville 
(1) relied on. : 

Mr.-Sudhansu Sekhar Mukherjee, for the 
Appellant: 

Messrs. Khundkar and Nirmal Chandra 
Chakraburty, for the Crown. 


Cunliffe, J—This is the appeal of one 
Sikandar Mian who was convicted by a 
majority verdict of a jury sitting with the 
Additional Sessions Judge at Alipore of an 
offence against a small girl under s. 376, 
Indian Penal Code. The learned Judge took 
avery grave view of the appellant's crime. 
He sentenced him to ten years’ rigorous ım- 
prisonment. Theappeal was admitted on 
the question of the possible misdirection on 
the part ofthe learned Judge in his charge 
to the jury and also on the question of the 
sentence imposed. It was a very unpleasant 
case indeed. The prosecution story was 
that the little victim of the criminal assault 
was a child of about nine years. She had no 
mother but lived with her sister and brother, 
both younger than herself and with her 
father who, was a widower and itis said that 
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to corroboration 
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he kept a shop and attendéd to his duties 
there during a greater part of the day, 
The child whose name was Taramoni was 
ai attendant at a schoo] and the evidence 
was that the school authorities usually 
provided a maid-servant to take certain of 
the girl day-scholars backwards and for- 
wards from the schools to their houses, but 
on this particular occasion the little girl 
was walking back from the school by her. 
self. She knew the appellant; he used to 
cometo her father's house, he sometimes 
helped her with her home lessons and she 
used to call him by a name which is the 
equivalent of ‘master’. Before he committed 
the crime, the inducement which he held 
out to the little girl was that if she came to 
his house, he would give her some guavas, 
and on this pretext, he got her into his 
house and committed criminal assault 
upon her inside his room. Then he gave 
her according to her story, some guavas, 
told herto go home and warned her not to 
tell anyone about what had happened. 


Before he committed the assault, she said, 


he took off the frock which she was wear- 
ing and he threatened her saying that if 
she made any resistance or cried out, he 
-would use a dagger. 
When the little gir] got home, she did 
not tell anybody about this until about two 
days later, when feeling acute pain she 
told her father everything, who took her to 
a doctor. The doctor discovered that she 
had been violated and also found out.that 
she was suffering from gonorrheal infection; 
she named the appellant as her assailant. 
He was arrested and on being examined, 
the same doctor discovered that he was 
suffering from gonorrhea also. The exami- 
nation of the child and the appellant took 
place five days after the date on which the 
-prosecution said the assault took place. No 
one was called before the Oourt who 
witnessed theappellant and the child to- 
gether on this particular day. ae. 
It has been often laid down by criminal 
Judges that charges brought against a man 
by one of the opposite sex accusing the 
male of having committed a sexual offence, 
should be very carefully presented to the 
jury and asit has been pointed out both in 
England and in India, a rule has grown up 
that Judges when they charge juries in 
cases of this kind ought never to omit 
delivering a serious caution to the jury 
with regard to accepting the uncorroborated 
evidence of a woman to support a sexual 
charge against an accused person.. The 
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way the rule has developed now is that 
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point now, 
Archbold’s Text-Book. . Now, applying that ` 
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siding Judge should tell the jury 


«they ought to scrutinise the uncorro- 
WAN evidence of a woman or girl with the 


‘greatest possible care, because it has been 
found by experience extending over many 
years that it is often dangerous that a man 
should be convicted on such uncorroborated 
testimony. At the same time, itis. not for 
the Judge to substitute his view of the 
facts entirely and take away from the jury 
their privilege of being the judges of facts 
alone; so that nowadays after giving the 
‘warning which I have described, 
Judge generally adds a rider to the effect 
that nevertheless if after proper scrutiny 
and considering the caution delivered by 
the Judge they are satisfied with the 
uncorroborated evidence, they may accept 
it. .In this case, the learned Judge did not 
deal with this question of warning the 
jury with regard to the child’s evidence, 
bécause I think he took the view that 
there was corroboration of some kind. 
What exactly amounts to corroboration of 
the main evidence in cases of this kind is 
always a difficult question. It need not be 
the direct oral evidence of another person. 
It may be only independent evidence of 
such a character that it connects the ac- 
cused directly or indirectly with the crime 
that he was said to have committed. 


the Court of Criminal Appeal in England 
in the well-known decision in Rex v. 
Baskerville (1), a case which is often ‘cited 
in the Indian Courts and is looked upon 
in: England as the leading case upon the 
‘and it is relied upon in 


test here, there was certain independent 
evidence not of a very direct character 
which the jury could well have considered 
carefully with regard to the question whe- 
ther the accused was guilty or not. 

It will be remembered that the prosecu- 
tion case depending on the child’s evidence 
was that she was lured in the accused's pre- 
mises on the promise of giving her some 
guavas. There was independent evidence 
that the accused had guava tree bearing 
fruit in the compound. There was also 
the incident in the child's evidence that 
there was a taktaposh in the accused’s room. 
When the accused’s room was afterwards 
examined, it was found that there was 
taktaposh there. There was evidence that 
there was gonorrheal infection, it having 
been discovered that the accused was 


(1) (1916) 2K B 658; 86 L J KB 28;115L T 453: 
80 J P 446; 25 Cox, O O 524; 60 SJ 696. 
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That: 
was, I think, the view which was taken by 
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was 
arrested five days after he was said to have 
committed the crime. It may well be said 
that none of this evidence is conclusive. 
But these aspects of the case ought to 
have been brought specifically and clearly 
to the notice of the jury. The learned 
Judge using his experience in trying 


‘criminal cases ought to have presented the 


evidence that [have mentioned in its true 
light with regard to the final view of the 
trial. He ought to have evaluated the 
evidence and ought to have given speci- 
fic directions as to how they should con- 
sider the question of the discovery of the 
gonorrheal infection. In short, he should 
have given the jury all the possible assis- 
tance he could ina rather difficult decision 
of fact. He has not done so satisfactorily 
and I doubt whether the jury after hearing 
this charge really appreciated that there 
was this question of the corroborating evi- 
dence to be taken into consideration. : 

The case was also apparently not very 
satisfactorily tried if the record of the 
evidence ig considered. There was, except 
for a very perfunctory evidence, no expert 
medical evidence given really before the 
Court. As I understand it, Dr. J. N. Bose, 
the Assistant Civil Surgeon, did testify 
before the Committing Magistrate, but he 


did not give his evidence. before the jury. 


My learned brother points out to me: that 
his deposition before the. Magistrate was 
put, in and he did. say something before 
the jury but not very much. -I£ I had 
been-the trial Judge, what L should have 
liked to ask the doctor about was whether 
it was possible fora girl child. who had 
been raped by a man suffering from 
gonorrhea to have developed the symp- 
toms of gonorrhea within two days of the 
rape—a question which seems to me to be 
of great importance from the point of 
view ofthe defence. The defence do not 
seem to have directed their attention to 
this point confining themselves to. the 
questions as to the actual rape. In these cir- 
cumstances and as these cases are of very 
great importance from the point of -view 
of the proper administration of criminal 
justice, we are of the opinion that a new 
trial should take place. We, accordingly 
seb aside this conviction allowing the 
appeal and ordering a re-trial to take place. 
The appellant will be „detained until such 
trial as an under-trial prisoner. We. fur- 
ther direct that the trial do take place 
before another Judge at Alipore. SA 

Henderson, J.—The conviction of this 
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mxppellant depends upon the testimony of 
he girl alonein the sense that, if her 
svidence is not accepted as true, the con- 
viction ofthe appellant could not be sup- 
sorted. There was corroboration ; but it 
lid not amount to anything which can be 
salled conclusive. Indeed, apart from the 
direct evidence of the girl, the corrobora- 
tion evidence would not even suggest that 
mit was the appellant who committed this 
—crime. It was, therefore, inevitable that 
wave should have raised before us again the 
question as to what is the duty of the 
Judge in cases such as these; in particular 
we Were asked to say that the judgment 
yf Lort-Williams, J. in Surendra Nath Das 
«y, Emperor (2), goes too far. Now, I do not 
think that there is any real difficulty in this 
matter at all. We had to consider it only 
«the other day in the appeal by one Sarat 
mOhandra Ohakraburty and, if I may say so 
with respect, I agree with the statement 
«which was made by my learned brother on 
¢hat occasion. Now, Ido not think that any 
maseful purpose would be served by taking 
mthe individual words of Lort-Williams, J. 
wand weighing them in a balance in 
«jow of the fact that his judgment was 
delivered extempore as far as I remember. 
mm do not think he intended to lay down any 
«nore than what was laid down by my 
earned brother in Sarat Chandra Chakra- 
durty v. Emperor (8). Speaking for myself, I 
miave no hesitation whatever in assenting 
_ othat proposition. One of the principal 
«luties of a Judge presiding overa jury 
ial is to afford such assistance as is pos- 
sible toa jury to help them to arrive at a 
sorrect decision. As a result of long ex- 
mocrience and as a result of the dicta of 
mnany eminent Judges, it cannot be denied 
ahat it is dangerous to convict men of sexual 
fences on the uncorroborated evidence of 
mhe prosecutrix. I donot suppose there is 
1 single practising criminal lawyer who 
«vould attempt to dissent from that pro- 
woosition. That being the case, a Judge 
«who omitted to give the jury the benefit 
«of that experience, would, in my opinion, 
Ihe very seriously neglecting his duty and 
K should never be satisfied that a jury who 
sonvicted without that warning really 
winderstood the case properly. Ib was indi- 
wated tous that some difficulty has been 
<aused in the trial of these cases in the 
nofussil, because of some. doubt whether 
3vidence admitted under s. 157, Evidence 


(2) 38 O W N52; 147 Ind. Oas, 999; AIR 1933 Cal. 
(1933) Or. Cas. 1493; 35 Or. L J 508; 6R O 
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Act, is corroboration within the meaning 
of this Rule. The rule is a rule of pru- 
dence based on experience and it is un- 
necessary to dilate upon the reason forit. 
It seems to me that a previous statement - 
made by the prosecutrix cannot possibly 
be corroboration within the meaning of 
this Rule. If it were, instead of regarding 
it asa rule of prudence, I should regard it 
as a rule offolly. If a Judge were not to 
give the jury the necessary warning as to 
the evidence of the prosecutrix within the 
meaning cf this Rule, then, in my opinion, 
he would have misdirected the jury. 

Now, the present case is not one in 
which there was no corroboration at all; 
but yet, in my Opinion, the learned Judge 
ought to have warned the jury, because as 
Ihave already shown, the conviction can- 
not stand unless the girl is believed in 
toto. My learned brother has indicated 
what circumstantial evidence the prose- 
cution brought as corroboration. It is 
absolutely necessary that this should have 
been put clearly before the jury. I only 
propose to discuss in detail the evidence 
with regard to gonorrhea. The import- 
ance of this evidence was that the prosecu- 
tion were able to show that some person 
suffering from gonorrhea must have had 
connection with this girl. They, therefora, 
relied upon the fact that the appellant 
was also suffering from this disease. Now, 
if they wanted to use this as corroboration 
of the girl’s story, the first thing to prove 
was that the appellant was suffering from 
gonorrhea not on the day the doctor exa- 
mined him but on the day of the occur- 
rence. The prosecution never attempted 
to give such evidence. We do not know 
what would have been the result if expert 
evidence had been given. On the actual 
record of the evidence the learned Judge 
certainly should have told the jury that 
there was nothing to show that the appel- 
lant was suffering from gonorrhea at the 
time of the occurrence, 

Then again, this evidence does not go 
very far. It merely natropgvs the circle, if 
I may so; as to the weight to be attacked 
to it, it is important to know whether 
gonorrhea is a rare or common disease 
amongst the class to which the appellant 
belongs. The more common it is, the less 
valuable is the evidence against the accused. 
This aspect ofthe case was never put þe- 
fore the Court at all either by the prosecu- 
tion or by the defence. The learned Judge 
ought to have pointed out tothe jury the 
precise significance of this evidence, The 
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learned Judge should have taken steps to see 

that the evidence with regard to gonorrhea 

was properly explained and appreciated. 
8. Order accordingly. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 69 of 1935 
7 September 28, 1937 
Niamat ULLAR AND MOHAMMAD ISMAIL, JJ. 
GAJRAJ SINGH—Puarntire—ALPELLANT 
versus 
TEJ SINGH AND 0OTHERS— DREFRNDANTE— 
RESPONDENTS 

Agra Tenancy Act (III of 1926), s. 227— Lambar- 
dar, if can sue for settlement of ‘ accounts—Suit by 
co-sharer to recover excess and settlement of accounts 


Parties to suit — Duty of Court under O.I,r, 10 
Civil Procedure Code (Act V of 1908). 


There is nothing to prevent a lambardar from 
instituting a suit for settlement of accounts under 
B. 227, Agra Tenancy Act. Every lambardar is a 
co-sharer first and anything else afterwards, The 
fact that he is a lambardar does not make him any 
the less a co-sharer. 

Ifa plaintiff, whether he is a lambardar or an 
ordinary co-sharer, impleads all other co-sharers in 
a suit for settlement of accounts under s. 227, no 
difficulty can arise and the Court will be ina posi- 
tion to determine which of the co-sharers is entitled 
to profits and which of them, having collected in 
excess of his shere, is liable to pay. Ifit appears 
that the only person to whom the excess in the hands 
of one of the co-sharers should go is the plaintiff, 
there should be no difficulty in passing a decree in 
favour of the plaintiff against that particular co- 
sharer. Even if the plaintiff omits to implead all 
necessary parties in his plaint, the Court should, in 
the exercise of its wide powers under O. I,r. 10, 
Oivil Procedure Oode, implead all or such other co- 
sharers as may be considered to be interested in the 
result of the suit so as to decide once and for allthe 
rights and liabilities of ell the co-sharers in the 
mahal, Koka v. Chunni (1), explained, 

S.C. A. from the decision*of the District 
NS Shahjahanpur, dated October 22, 

34. 

Mr. L. N. Gupta, for the Appellant. 

Mr. N. P, Asthana, for the Respondents. 

Nlamat Ullah, J.—This is a plaintiff's 
second appeal and arises from a suit under 
8 227, Agra Tenancy Act, which provides 
for suits for settlement of accounts between 
co-shurers in a mahal. The plaintiff is 
admittedly a lambardar. He alleged in 
his plaint that the defendants were in 
possession of sir and khudkasht lands, the 
estimated rent of which is far in excess 
of the total amount of profits to which they 
are entitled. Accordingly the plaintiif 
claimed the excess. When the case went 
to trial, the plaintiff made a grievance of 
the fact that other co-sharers had sued 
him and obtained decrees for their shares 
of profits, with the result that the plaintiff 
had to part with-what would have enabled 
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him to recoup himself to the extent of hit 

share tin the profits of the mahal. Hit 

case was that if the excess payable by the 

defendants is recovered, he (the plaintiff, 

would be compensated for the loss of pro 

fits oecasioned to him; in other words 
whatever is payable by the defendants ar 

profits in excess of their shares is due tr 

the plaintiff and mot to any other co-sharer 

How far these allegations are true, doer 

not appear from the judgment of the lowe» 
Appellate Oourt which dismissed the 

plaintiffs suit on a preliminary ground 

The trial Court had decreed the plaintiff's 

suit for Rs. 129-14-0. The lower Appellate 

Court did not enter into an account of the 

profits, Lut held, relying on Koka v. Chunn» 
(1), that the plaintiff's suit is not main 

tainable. 

We think that there is nothing to preventa 
a lambardar from instituting a suit fox» 
settlement of accounts under s. 227, Agre 
Tenancy Act. Itis clear to us that every 
lambardar is a co-sharer first and anything 
else afterwards, The fact that he is e 
lambardar, does not make him any the les: 
acosharer, We have carefully examine 
the case above referred to and do not fine 
that the learned Judges who decided i 
held that a lambardar is not entitled te 
institute a suit for setilement of account» 
under s. 227, Agra Tenancy Act. Thei 
decision is confined to the facts of that case 
It is true that they have acted upon + 
principle which is applicable in othe 
similar cases, but every difficulty whic! 
suggested itself to the learned Judges ii 
the way of granting a relief to the lambar 
dar instituing the suit under s. 227, arom. 
from the fact that the other co-sharers were 
not parties. The learned Judges observed 

“One co-sharer is not entitled to claim the whol. 
of the excess in the hands of another co-sharer mereh 
because he is short to that extent of his fractiona 
share in the income of the mahal. All the othe 
co-sharers who are similarly short, are entitled t 
share in the excess income enjoyed by any one co 
sharer and they must be made parties to the sui 
by the one co-sharer, This fact was ignored by th 
trial Court.” 

The learned Judges then held : 

“A suit under s. 165, (present s. 227), Agra Ter 
ancy Act, must be one for accounts primarily and J 
must be shown by figures that the other co-sharez 
have no claim to the excess which the co-sharer wh 
is plaintiff is claiming. The fact that the plainti 
may have paid off any co-sharer, out of his ow 
pocket any money, will not give the plaintiff a rig 
to recover the money so paid from a third co-sharer.” 

It seems to us that if a plaintiff, whe 
ther he is a lambardar or an ordinár 


(1) 25 A LJ 1057; 105 Ind. Cas, 745; A IR 1927 A 
623; 50 A 342; L R 8 A 323 Rev. 
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—<«0-sharer, impleads all other co-sharers in 
. suit for settlement of accounts under 
. 227, no difficulty can arise and the 
jourt will be in a position to determine 
«hich of the co-sharers is entitled to pro- 
Jit and which of them, having collected 
= excess of his share, is liable to pay. If 
t appears, as is alleged to be the case bet- 
veen the parties before us, that the only 
Jerson to whom the excess in the hands of 
«ne of the co-sharers should go is the 
vlaintiff, there should be no difficulty in 
yassing a decree in favour of the plaintiff 
magainst that particular co-sharer. Even 
f the plaintiff omitted to implead all 
secessary parties in his plaint, the Court 
=<«hould, in the exercise of its wide powers 
ander O, I, r. 10, Civil Procedure Code, im- 
—«lead all or such other co-sharers as may 
mye considered to be interested in the result 
«of the suit so as to decide once and for all 
Whe rights and liabilities of all the co- 
sharers in the mahal. We think that the 
«case before usis eminently one in which 
wall. other co-sharers should have been im- 
pleaded even at alate stage. Accordingly 
we set aside the decrees of both the Courts 
below and remand the case to the Court 
of first instance for disposal according to 
law as herein indicated. Costs shall abide 
the result. Having regard to the nature 
of the remand order passed by us, we do 
not think that the appellant is entitled to 
a refund of the court-fee. 
D. Case remanded. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 20 of 1936 
February 18, 1937 
DeRBYSHIRE, O. J. AND D. N. MITTER, J. 
SASHI MOHAN BASAK AND OTHERS— 
DEFENDANTS —APPRLLANTS 
versus 


SHEBAITS or Tae GODS SRI SRI 
LAKSHMI NARAYANJEE THAKUR AND 
OTHERS — PLAINTIF¢3 —RESPONDENTS 

Landlord and tenant—Notice to quit—Notice to 
tenants to vacate entire premises by shebsait re- 
presenting idol—Idol found to have only undivided 
share in premises—Sufficiency of notice. 

Where a shebait gave notice to tenants to quit 
the entire premises on behalf of theidol on the 
footing that the idol was the sole owner of the 
premises but it was found that the idol had only 
undivided share in such premises : 

Held, that if the notice was sufficient with regard 
to the whole of the demised premises, it was also 
aufficient with regard to a portion of the demised 
premises, namely an undivided share, even if the 
property from which ejectment was sought might 
he an undivided portion of the said premises. 
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L. P. A. against a judgment of Mr. Jus- 


tice R. O. Mitter, dated July 21, 1936. 


Messrs. Brojolal Chakravarti and Phani 
Bhusan Chakravarti, for the Appellants. 

Messrs. Atul Chandra Gupta, Jitendra 
Kumar Sen Gupta and Subodh Chandra 
Basak, for the Respondents. 

D. N. Mitter, J.—This is an appeal 
under s. 15, Letters Patent, from a judg- 
ment of Rupendra Coomar Mitter, J., by 
which he modified the concurrent decrees 
of the Courts below. The appeal before 
us was preferred on behalf of the defen- 
dents and arises out of a suit in ejectment. 
Stripped of all details, the fact on which 
the questions of law which fall for detar- 
mination in this Letters Patent Appeal 
depend are these: The disputed premises 
from which ejectment is sought represent 
a part of a haveli or a pucca building 
which in subsequent partition proceedings 
of the said havelé constituted allotment 
No. 1. This allotment No.1 which is the 
subject-matter of the present suit was 
made in respect of a 9 annas 10gandas 
2 karas 2 krants share of the idols—the 
plaintifs represented by the Shebaits, 
namely plaintiffs 1 Ka and 1 Kha and of 
plaintiff No. 2. Of this share 8 annas 6 
gandas 2 karas and 2 krants was the parti- 
tion held to belong to the bigrahs or idols 
and the remaining 1 anna 4 gandas share 
to plaintiff No.2in his secular right. It 
is necessary to give the history of the 
endowment in order to understand the 
points which arise. It appears that about 
400 years ago one Krishnadas founded. 
the worship of certain idols. Nearly 300 
years after such worship was founded, some 
properties were dedicated to the said idols 
or bigrahas, and in the year 1908—it jg 
the case of the plaintiffs in the plaint— 
dedication of certain properties was made 
to the same idols by one Jadunath whose 
heirs are plaintiffs 1 Ka and 1 Kha. The 
suit has been instituted by the said plain- 
tiffs along with plaintiff No. 2 to eject the 
defendants on the allegation that they are 
holders of a tenancy which is liable to 
be annulled on service of a proper notice 
to quit. 

In the defence to the suit various points 
have been raised. Itis contended on be- 
half of the defendants that the suit ig 
not maintainable unless all the shebaits, 
namely the heirs of the original founder 
Krishnadas, are impleaded ag plaintiffs in 
this litigation. Questions have also been 
raised with regard to the sufficiency of 
the notice and with ragard to the defect, 
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in the service of the notice ; and a further 
question has been raised in this Court 
having regard to the finding arrived at 
by Rupendra Coomar Mitter, J. that the 
tenancy really belongs to the idols in 
certain shares and that plaintiff No. 2 has 
got no interest in the tenancy. That point 
is that the notice, in view of the finding 
by the learned Judge, must be regarded 
as insufficient notice. We will advert to 
this later. The Courts below have come to 
the conclusion, after framing several issues 
which are about nine in number, that the 
suit ie not bad and that the plaintiffs 
alone can maintain the suit to eject the 
defendants. The lower Courts have also 
come to the conclusion that the properties 
in question were dedicated by Jadunath 
by an instrument which has been marked 
as Ex.3 in the suit and that that dedica- 
tion imposed a conditiinin the deed that 
the shebaits of the deities were to be the 
heirs of Jadunath inthe male line—a con- 
dition which is not according tothe aw 
thorities quite in consonance with Hindu 
Law. The lower Appellate Court has also 
adopted the same view after coming to 
the conclusion that whoever may be the 
shebaits in view of the fact that the original 
founder of the worship was Krishnadas, 
by custom Jadunath who dedicated the 
properties in the year 1908 must be regard- 
ed as the sole shebait entitled to sue in 
ejectment. The suit was accordingly de- 
creed and that judgment was affirmed by 
the lower Appellate Court. 

_ An appeal was taken to this Court and 
was heard by Rupendra Coomar Mitter, J. 
He has come to the conclusion, so far as 
the question of custom and usage is con- 
cerned, that there was no evidence to 
justify the finding of the lower Appellate 
Court that by custom of usage Jadunath 
or his heirs could be regarded as the sole 
shebaits; but he has reached the conclu- 
sion that in view of the deed of dèdica- 
tion ofthe year 1908, it must be taken 
that the shebaits accepted the condition 
which was attached to the deed, namely, 
thatthe shebaitship was to descend tothe 
heirs of Jadunath in so far as such con- 
dition is not repugnant to Hindu Law. 
Before the learned Judge it seems the 
contention was raised by Mr. Chakravarti, 
as it has been raised before us now, that 
the property belonged to the idols prior 
to the year 1908 having been purchased 
by Jadunath ‘in the name of the idols 
and for the benefit of the idols by 
two documents Exs. 2 and 2 (d), 
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and that consequently the condition whicl 
was attached to the deed of dedication 
Ex. 3, could have no effect because the 
property had already vested in the idols 
by reason of these two deeds of sale which 
imposed no condition with regard to she- 
baitship. Mr. Ohakravarti has relied one 
the finding of the lower Appellate Oourt 
which finding was certainly binding. om 
this Court in second appeal,to the fol 
lowing effect (see p. 20 of the judgment 


of the lower Appellate, Court) : 

“Though the purchase in the names of the 
bigrahas alone did not by itself confer title upon» 
them when the money was provided by Jadunath, 
it is not accurate to say that Jadunath was ever 
in possession in his own right, From the very 
beginning he treated the property as belonging to 
the bigrahas andeven instituted suit No.1 of 1907 
in their names. Plaintiffs 1 Ka and 1 Kha claim to 
be the sole shedaits of this particular property.” 


Upon this finding the appellants have 
contended before us that it was not open 
to the learned Judge of this Court to come 
to a contrary finding of fact, namely that 
the property did not belong to the idols 
after the sale in the year 1900 by Ex. 2 
and Ex. 2(d). It would be difficult to 
accept this reading of the lower Appellate 
Court’s judgment in view of the other 
findings to which I will presently refer. 
At the same page 20 the lower Appellate 
Court finds “the money must have been 
paid by Jadunath. I agree in finding that 
the property was purchased with money 
belonging to Jadunath" and there is a 
subsequent finding to which our attention 
has been drawn by Mr. Ohakravarti which 
really amounts, in my opinion, to this that 
the purchase was really made benami by 
Jadunath in the names of the idols. Stress 
is laid on the circumstance that suit No.1 
of 1907 was instituted in the names of the 
idols; but it is quite consistent with the 
benami nature of the transaction and I do 
not think that Mitter, J. has displaced any 
finding of fact arrived at by the lower 
Appellate Court on the evidence that was 
properly before it. The sole question be- 
fore us, therefore. is, whether the dedication 
was by Ex.3. We are of opinion, in 
agreement with the learned Judge, that 
the dedication was by Ex. 3 which con- 
tained the following term so far as is 
material to the present controversy. At 
page 3 of the papers supplied to us in 
Ex. 3.this is what is stated with regard 
sa and the descent of shebait- 
ship : 

“During my lifetime I myself, and on my demise, 
religiously minded male descendants such as sons, 
grandsons, great-grandsons, ete., and on failure of 
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ale heirs to their sons, they up to their line shall 
<1 accordance with the prevailing custom of the 
amily, manage and superintend the said property 
s.shebaits; but never shall any daughter or 


aughter's son of mine engage in the shebatship or 
«ave any right so to engage.” 


The gift to the idols by this document 
sontained this condition as to the devolu- 
icn of shebaiiship. Itis true, having re- 

passard tothe decision of the Privy Council 
D Gnanasambanda Pandara Sanadhi v. 
Telu Pandaram (1), which has been follow- 
xd by a Full Bench of this Court in 
“Yonohar Mukherjee v. Bhupendra Nath (2), 
Bikhat the provision with regard to shebait- 
maghip, in so far as it is restricted to the 
memale line, is contrary to Hindu Law : but 
we are not concerned at present with that 
PMbecause there can be no question that the 
masons of Jadunath are entitled under this 
«deed of dedication to be the proper shebaits 
and the sons of Jadunath are suing in 
ejectment. When occasion arises, the 
question as to the validity of the entire 
clause about descent of shebaitship might 
have to be determined. It is not disputed 
that so far as the sons are concerned, they 
havea right under this deed to succeed to 
the shebaitship. I agree, therefore, that 
the sons of Jadunath have a right to su 
in ejectment. ; 

Then comes the question as to whether 
there has been a proper notice to quit 
having regard to the finding of the learned 
Judge in this Court that plaintiff No. 2 has 
got no interest in the tenancy. It has been 
contended, and very strenuously contended, 
thatthe notice to quit was given on the 
footing as ifthe idols as plaintiff No. 1 were 
the sole owners of the demised premises 
and the notice directed that the tenants 
should vacate from the entire premises. It 
is said now that the finding is that the idols 
have got an undivided share in the pre- 
mises and the notice must be regarded as 

bad. We are unable to accede to this 
contention because it seems clear that if 
the notice is sufficient with regard to the 
whole of the demised premises, one fails to 
see any reason why it should not be suff- 
cient with regard to a portion of the 
demised premises, namely an undivided 
share, even if the property from which 
ejectment is sought may be an undivided 
portion of the said premises. Indeed no 
authority has been cited by Mr. Chakra- 
varti in support of this contention which 


he has raised. I do not see there is either 
. (1) 23 Mad, 271; 27 I A 69; 7 Sar. 671 (P 0.) 
(2) 37 OCW WN 29; 141 Ind. Oas. 544: AI R 1932 


Cal. 791; 56 O L J 468; 60 Oal. 452; Tud. Rul, (1933) 
Gal. 115 (F B) 
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reason orauthority in support of this con- 
tention, and I have no hesitation in reject- 
ing it. This point, therefore, fails. These 
substantially were the two points which 
were raised before us and both of them 
fail. The appeal must, therefore, be dis- 
missed with costs. 

Derbyshire, C. J.—I agree. | 

8. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1099 of 1936 
January 4, 1937 
Burpy, J. 
FATU AND ANOTaER——PLAINTIFES— 
APPELLANTS 
versus 
Musammat PALI AND oTaERS— DEFENDANTS — 
er an aie a ERN 
—Evi —Rejection 9 cumen 
reasons -Discretion of lower Appellate Court will 
3 5 ourt. 
eee cee PREA Gourt has rejected 
certain documents produced in appeal giving reasons 
for doing so, the High Oourt will not interfere with 
the discretion exercised by it. k 
S. ©. A. from an order of the Senior 


“Bub Judge, Hoshiarpur, dated June 10, 


36. 
ata Mehr Chand Sud, for the Appel- 
lants. 

Mr. Krishna Swarup for Mr. Achhru Ram, 

the Respondents. 

2 nd akan adi, plaintiffs sued for pos: 
session of certain land on the grounds that 
jt was ancestral and that it was liable to 
revert to them on the extinction of the 
line of certain persons to whom it had 
been gifted. The learned Senior Sub- 
Judge has held on appeal that the custom 
relied on by the plaintiff has not been 
proved and confirmed the decision of the 
trial Court dismissing the suit. From this 
decision plaintiffs have preferred a second 
appeal. A preliminary objection is raised 
that no second appeal is competent with- 
out a certificate as required to the Panjab 
Courts Act on the point of custom. The 
learned Counsel for the appellant urged 
that no certificate was required as he was 
only contending that the riwaj-t-am wis 
misinterpreted. He referred to Sohnu YV. 
Bahga (1), and Ghafur v. Shahabuddin (2). 
The point is not free from doubt, But 
assuming that a certificate is not necessary, 
J am of opinion that there is no force in the 

(4) ATR 1931 Lah. 433; 135 Ind Oas. 5t; Ind, Rul. 
any pate 1032 Lah. 397; 138 Ind. Cas. 680; 33 P L 
R 416; Ind. Rul. (1932) Lah. 523 
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argument that the riwaj-i-am has been mis- 


interpreted. Neither Q. No. 90 nor Q. No. 48 - 


support the appellant's contention that the 
gifts in question were permissible accord- 
ing to custom. The learned Counsel 
wanted next to refer to the oral evidence. 
But there is nothing to show that this 
was relied on before the District Judge, 
and it cannot be examined in second 
appeal. Another point urged was that the 
learned Senior Sub-Judge was wrong in 
rejecting certain documents produced at 
the stage of appeal. He has, however, 
given’ his reasons for doing’so and I see no 
reason to interfere with the discretion exe- 
cised by him. I dismiss the appeal with 
costs. - ; f i 


N. - "Appeal dismissed. 
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< CALCUTTA HIGH COURT 
Civil’ Appeal No. 1025 of 1935 
-. -February 12, 1937 
z... Nasim ALI AND R. O. MITTER, JJ. 
LAKSHMI NARAYAN SINHA AND OTHERS 
—PLaIntirrs—A PPELLANTS 


ee VETSUS 
‘GOSTHA RAMAN SINHA—DEFENDANT 
ESA —RESPONDENT 

Trust—Creation of—Directions in will for estab- 
lishing deity named and already ordered tobe made 
—AH property to be dedicated to its worship— 
Also directions and rules for appointment of 
shebait and devolution of office—Held, trust was 
created-and: direction and’ rules were good and 
binding. : : 

The testator in his will stated that it was his 
earhest desire to consecrate the idol and to dedi- 
cate all his properties to itand that with that 
desire he had already ordered the sculptor to make 
it. That if he recovered from his illness he would 
himself establish the said idol, but if he happened 
to dje, thenthe persons named below, that is the 
persons to whose care his properties were to be 
committed, should, within’a very short time after 
his death, consecrate.the said idol (which he 
had, already ordered to be made) and after dedi- 
cating..his properties to its worship shall be bound 
to remain in possession as its shebait. The things 
necessary for the sheba would be duly met from 
the said properties. If the said pergon did not 
establish the-idol or after having established the 
same neglects its skeba she, or he shall be remoyed 
and be deprived of the property. One clause in the 
will ran “after my death my wife after becoming my 
Uttaradhikary in.respect of all my properties, after 
duly performing my sradh and after acting in accord- 
ance with the terms of para. 1 shall construct a 
temple and after consecrating the idol shall become 
the shebait of the said idoland the said proper- 
ties shall remain under her management.'y The will 
provided for the removal of a shebait for assigned 
Teasons and for the filling upthe vacancy so caused 
by the’ appointment of the person who: would come 
in if the removed person had died: `.. 
. Held, that the direction, by testator for the estab- 
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lishment -of the ‘ idol, ete., created a valid trust for 
religious purposes which the person so directed 
must carry out and that the directions given by 
the creator of the said trust, in his will for the 
appointment of shebaits and the rules for the devo- 
lution of the said office were good and binding 
and could not be disregarded. As the endowment 
flowed from the authority of the testator, he must 
be considered as its founder and the widow was 
notat liberty either to establish the idol and its 
worship or not, Bhupati Nathyv. Ramlal Mitra (1), 


relied on. 
© A. from the appellate decree of the 


District Judge, ‘Murshidabad, date March 
11, 1935. 


Messrs. S: C. Basak and Narendra 
Krishna Basu, for the Appellants. 

Messrs. Hira Lal Chakrabarti and Bishwa- 
nath Naskar, for the Respondent. 


R. C: Mitter, J.—The plaintiffs, who are - 
the appellants before us, instituted the suit 
for a declaration that they are the shebaits 
of the deity Radhagcvinda Deb Thakur, 
and for khas possession'and mesne profits 
of the properties which are admittedly 
the endowed properties of the said deity. 
Their right to the last’mentioned reliefs 
depend entirely upon the validity of their 
claim to the office of shebaitship. They 
base their claim to the said office as being 
the nearest agnates of Ganesh Singh and’: 
so entitled thereto on the basis of a will 


.executed by the said Ganesh Singh on 


Falgoon 23, 1285, corresponding to Marck: 
6, 1879. Ganesh Singh died childless’ 
shortly after the execution of the said will 
which was duly probated by his widow 
Raj Kumari. It is the common case of 
both the parties that in pursuance of the 
provisions contained in the said will Raj 
Kumari ‘consecrated the idol and orally 
dedicated the properties to its sheba: 
shortly after her husband's death, but the 
formal arparnama was executed by her on 
Assar 17, 132s=(July 2, 1919) by which 
she appointed the defendant, who is her 
sister's daughter's son ss the shebait. 
The plaintiffs maintain that by her appoint- 
ment the defendant cannot become a 
shebait of the said idol, and the shebaiti 
right must devolve according to the pro- 
visions contained in the will of Ganesh 
Singh, to whom the properties originally 
belonged. According to them by the terms 
of the said will Raj Kumari became the 
first shebait; then the sons of the- two 
sisters of Ganesh - according to seniority, 
and itereafter his agnates were given 
a heritable right. to the said office. They 
aver that Raj Kumari died.on Kartic 9, 
1827= (October 26, 1920) survived to Ram 
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mak issen, a sister's son of Ganesh, and on 
she death of the latter in Vadra 1334= 
ma August-September 1927) they have be- 
come the” shebaits. The suit was insti- 
tuted on November 1, 1932, on the day 
on which the Civil Courts re-opened after 
the Puja holidays. The defendant denied 
that the plaintiffs are the agnates of 
Ganesh, averred that Raj Kumari having 
established and consecrated the idol and 
actually endowed tke properties, though 
it be aecording to the wishes of Ganesh, 
was the founder of the endowment and so 
entitled to appoint the defendant as 
shebatt, and even if the office of shebatt- 
ship was to devolve according to the terms 
of the will of Ganesh, the plaintiffs are not 
the shebaits and the son ofa sister's son 
of Ganesh named Nani Gopal, being alive, 
is the shebait under the said terms. 

The learned Additional Subordinate 
Judge who tried the suit bas found that 
Ganesh was governed by the Mitakshara 
Law, that the plaintifis are the nearest 
agnates of Ganesh and so his heirs, that 
Raj Kumari died on October 26, 1920, 
that Ganesh had three sister’s sons, Ram 
Kissen, Lakhminarayan and Janaki, that 
the last two of them predeceased Raj 
Kumari, but Ram Kissen survived her but 
died in Vadra 1334 and that at the date 
of the suit Lakhminarayan’s son Nani 
Gopal was alive. The said findings were 
not challenged in'the lower Appellate Court 
or before us and must be taken as final 
between the perties. The learned Subor- 
dinate Judge also held that as the validity 
of the debutter came from the will of 
Ganesh, the latter and not Raj Kumari 
was to be considered as the founder of 
the endowment and that the appointment 
of the defendant by her arparnama was 
invalid. The Subordinate Judge, however, 
held that on a correct construction of 
paras. 5 and 6 of Ganesh’s will Nani Gopal 
was the shebait and dismissed plaintiff's 
suit on the ground that the defendant had 
succeeded in pleading jus tertii. On appeal 
the learned District Judge, though main- 
taining the said interpretation of paras. 5 
and 6 of the said will, dismissed the suit 
on another ground. He said that Raj 
Kumari got an absolute estate under the 
will of Ganesh, that she was at liberty 
not to create the debutter, though Ganesh 
had so directed in his will, that she must 
accordingly be taken to be founder and so 
the appointment by her of the defendant 
as shebait was perfectly valid. Before us 
the defendant-respondent’s Advocate has 
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urged both the grounds, the one given by: 
the Subordinate Judge and the other 
given by the learned District Judge, for 
dismissal of the plaintiffs’ suit. The. 
learned Advocate for the plaintiff-appel- 
lants puts his case very briefly. He says: 
that no beneficial estate was conferred by 
the will of Ganesh on his widow or any- 
body else but the persons designated in 
his will, including his widow, were made. 
executors or trustees by necessary impli- 
cation for the establishment of the idol 
and its worship, that the rules of devolu- 
tion of the office of shebaitship are those 
defined in the said: will and that the true- 
contruction of paras. 5 and 6 is what the 
plaintiffs contend for. As both the points 
urged by the respondent and the conten- 
tion of the appellants depend upon some 
part of the will or the other, it is conve- 
nient toset down all the material terms 
at one place. In para. 1, the testator 
states that it is his earnest desire to con- 
secrate the idol and to dedicate all his 
properties toit and that with that desire 
he had already ordered the sculptor to. 
make it. That if he recovers from his 
illness he would himself establish the 
said idol, but if he happened to die, then 
Persons named below, that is the persons 
to whose care his properties are to be 
committed, should, within a very short 
time after his death, consecrate the said 
idol (which he had already ordered to be 
made) and after dedicating his properties 
to its worship shall be bound to remain in 
possession as its shebait. The things 
necessary for the sheba would be duly 
met from the said properties. If the said 
person does not establish the idol or after 
having established the same neglects its 
sheba she or he shall be removed and be 
deprived of the property. 

Paragraph 2 is as follows: 

“After my death my wife Raj Kumari Burmanya 
after becoming my Uttaradhikari in respect of all 
my properties, after duly performing my sradh 
and after acting in accordance with the terms of 
para. 1, shall construct a temple and after conse- 
crating the idol, shall become the shebait of the 
said idol and the said properties shall remain 
under her management.” 

Paragraphs 3 and 4 are not material for 
this suit. Paragraph 5 is as follows: 

“after the death of my wife, two of the sons of 
my two sisters according to seniority shall become 
the shebaits of the said idol and ‘Uttaradhikari 
of the properties und shall, in accordance with 
para. l, act with unity and harmony. If owing 
to quarrels among them the skeba and manage- 
ment of the idols properties suffer, then my 
dgnates shall be able to act according to the termg 
of para, 7 and the heirs of my sister's: sons in 


890 


succession according to seniority shall be entitled 
to be appointed shebaits." 

_, Paragraph 6: 

| “In the absence of my sister's sons, my agnates 
according to nearness of kin, shall become the 
Uttaradhikaries of my properties, that is becoming 
shebaits, shall perform their duties in accordance 
with the directions given in para. 1. If the line 
of agnates becomes extinct with the time, then my 
Guru Priest, ete., shall become shebait.” 


‘Paragraph 7 of the will provides for the 
removal of a shebait for assigned reasons 
and for the filling up the vacancy so 
caused by the appointment of the person 
who would come in if the removed person 
had'-died. One thing is quite clear from 
this will. The dominant intention of the 
testator’ was that a deity was to be estab- 
lishediand that ‘all his properties were to 
be -dedicated for its worship. The deity 
was indicated, for he had already ordered 
a sculptor to make it and the deity so 
ordered was to be the one to whose wor- 
ship ‘all his properties are to be applied. 
. To effectuate this object, the testator laid 
down the manner in which he thought he 
‘would best accomplish his desire if he 
‘died’ before the idol: was made. It is 
equally clear- that the testator was not 
using ‘the word Uttaradhikari, which ordi- 
narily signifies an heir, for the purpose of 
conferring a beneficial interest. In para. 6 
he clearly indicates that the said word 
and the -word shebait are convertible 
terms. The word Uttaradhikari in para. 2 
of the will in our opinion means only the 
legal “representative of the testator, the 
person who is charged by him with the 
duty and obligation to consecrate the idol 

and: establish its ‘worship. Raj Kumari 
was not given any beneficial rights in his 
‘properties after his death and only such 
- rights as can be enjoyed by ashebait was 
conferred on her on the establishment of 
the.idol. We cannot, therefore, agree with 
. the learned District Judge that she was 
given an absolute estate and that she could, 
in law, refuse to establish the idol or 
refuse to appropriate the income of the 
properties to its worship. The fact that 
the idol was not consecrated or its worship 
not established by Ganesh but by Raj 
Kumari in terms of the will does not, in 
_ our opinion, make any difference, the case 
‘being governed by the principles laid down 

by the Full Bench in Bhupati Nath v. Ram- 
lal Mitra (1). 

In that case one Umesh Chandra Lahiri 

died on June 29, 1890, after having exe- 
‘euted a will cn June 16, 1890. He ap- 


- (1) 37 Cal. 128; 3 Ind. Cas. 642; 140W N 18: 10 
OL J355(FB) i 


LAKSHMI NARAYAN SINHA V. GOSTHA RAMAN SINHA (OAL) 


17316 


pointed Ramlal Moitra and three otber 
persons 2s trustees and directed them to 
pay certain allowances to his widow and 
other persons and to maintain the worship 
of his family idols during his turn of 
worship. He also gave his widow autho- 
rity to adopt. In the event of his widow 
not adopting a son be directed his trustees 
to establish an idol to be called Annanda- 
moyee Kali Thakurani after his mother 
and to apply the surplus income of his 
properties for its worship. In the event 
to the said idol not being established and 
the surplus income not used for its sheba 
and worship, the testator’s Rangpur pro- 
perties were to pass to his Guru and his 
sons. In 1894 the widow died without 
adopting a son. The trustees shortly 
thereafter established the idol. The suit 
was filed by the Guru's son to get the 
Rangpur properties on the ground that 
the trust for the establishment of the said 
deity and for its worship was void as the 
testator himself had not established the 
idol during his lifetime. This ground was 
negatived by the Full. Bench. Sir Law- 
rence Jenkins, O. J., referred to the texts 
of Hindu Law and pointed out that if a 
person promised a gift for religious pur- 
poses his son must be compelled to make 
it. A passage quoted by him from the 
Mahanirvan Tantra to the following effect 
is relevant: 

“Property thus given by a man or appropriated 
(by him) to religious uses cannot be set aside by 
his son and the rest. The giver is competent to 
take care of the wealth or property endowed for 
religious purposes. He can no longer resume it, 
because Dharma is then the master or owner of 
such property. Let the owner himself or his 
representative, O Goddess, appropriate to pious 


purposes the corpus of the property or its income 
according as it may have been resolved.” 

Then after pointing out that such a trust 
for religious purposes would not be void 
for uncertainty he observed thus: 

“Then, does it invalidate the disposition that the 
discretion is for the spending of the surplus 
income of the “sheba and worship of the Kali” after. 
establishing the image of the Kali after the name of 
my mother? I think not.” 


This decision establishes the position that 
the direction by Ganesh for the establish- 
ment of the idol, etc., creates a valid trust 
for religious purposes which the person 
so directed must carry out and it estab- 
lishes beyond doubt that the view of the 
learned District Judge that Raj Kumari 
was at liberty either to establish the idol 
and its worship or not is erroneous. If 
necessarily follows that ‘the directions 
given by the creator of the said trust, 
namely by Ganesh, in his will for the 
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appointment of shebaits and the rules for 
the devolution of the said office are good 
and binding and cannot be disregarded. 
As the endowment flows from the authority 
of Ganesh he must be considered as its 
founder. We according overrule the 
ground given by the learned District Judge 
for the dismissal of the suit. The next 
and the only remaining question that re- 
mains for consideration is what are the 
rules of devolution of shebaitship laid 
down by Ganesh. His widow, Raj Kumari, 
was to be the first shebait and on her 
death his sister's sons, according to a cer- 
tain order. But the question is whether 
any heritable right has been conferred on 
his sister's sons. The sisters grandsons 
are not mentioned in the chain of succes- 
sion laid down in paras 5 and 6 of the will. 

The first part of para. 5 gives the 
shebaitt right to the widow and then to 
the sister’s sons. The opening lines of 
para. 6 say that in the absence of the 
sister’s sons the agnates according to 
nearness in degree are tocome in. In the 
last part of para. 5 the sister's sons’ 
descendants are mentioned. This part is 
quite clear, namely that they can be 
appointed by his agnates if his sister's 
sons while acting as shebaits are removed 
‘by the agnates for the reasons men- 
tioned therein. That contingency has not 
happened. The acceptance cf the conten- 
tion of Mr, Ohakrabarti that a heritable 
right to the office was conferred on the 
sister’s sons and that on the extinction of 
the line of the sister’s sons, the agnates 
can only come in, as shebaits would involve 
our putting in some additional words at 
the opening of para. 6, and striking out 
the word ‘3’ (and) in the last part of 
para. 5. It would also render superfluous 
the reference in this paragraph by the 
testator to para. 7 of the will which deals 
with removal of shebaits and the appoint- 
ment of the next man in: the line of 
iuccession. On a proper construction of 
paras. 5 and 6 of the will we hold that 
Raj Kumari became the first shebait and 
on her death on October 26, 1920, Ram 
Kissen, the sister's son of Ganesh, became 
and continued to be the shebait till his 
death in Vadra 1334 (August-September 
1927), and thereafter the plaintiffs, ` the 
nearest agnates of Ganesh, became she- 
baits. We accordingly set aside the judg- 
ments and decrees of the lower Oourts 
and decree the plaintiffs’ suit. The plain- 
tiffs will have a declaration that they are 
the shebaits of the idol Radhagovinda 
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Deb Thakur and they will recover khas 
possession of the properties in suit and 
get mesne profits from the defendant. The 
Plaintiffs will get costs throughout. 
Nasim Ali, J.—I agree. 
8. Order accordingly. 


BOMBAY HIGH COURT 
First Civil Appeal No. 204 of 1931 
January 25, 1937. 

BROOMFIELD AND MACKLIN, JJ. , 
KALAPPA SHIVAPPA MEHMALGI— 
PLAINTIFF—APPELLANT 
versus 
SHIVAPPA PARMESHVARAPPA 
BHORMANT—Derenpant —RESPONDENT 

Hindu Law—Adoption—Adoption of sister's son 
amongst Shudras — V alidity—Community of goldsmiths 
describing themselves as ““Panchals” held Shudras. 

The criteria of determining the question whether 
a particular caste or community belongs to the twice- 
born classes or is to be included among the Shudras 
are ; (1) the consciousness of the caste, (2) its customs, 
and (3) the acceptance of that consciousness by the 
other castes. Subrao Hambirrao v. Radha Hambirrao 
(1), followed. : 5 R 

The prohibition against the adoption of a sister's 
son only applies in the case ofthe twice-born, and 
where the parties are Shudras, itnot having been 
established that they belong to the twice-born classes, 
it follows that the adoption of a sister's son is valid. 
Lakshmeppav. Ramava (5), relied on. ; 

Held, that the community of the goldsmiths who 
call themselves as ‘“Panchals” or frequently as 
“Panchal Vishwa Brahmins” does not belong to the 
twice-born classesand hence is presumed to belong 
to the Shudras. Oonsequently amongst them, adop- 
tionjof a sister's son is valid in the absence of evi- 
dence showing that such adoptions are prohibited. 

F. O- A. from a decision of the Assistant 
Judge, Dharwar, in Suit No. 31 of 1930. 

Mr. G. P. Murdeshwar, for the Appellant. 
- Messrs. H. B. Gumaste and B. Moropant 
for Respondent No. 1. f 


Broomfield, J.—This is an appeal by 
the plaintiff in a suit in which he claimed 
the property of his deceased brother which 
is in the possession of the defendant who 
claims to be the adopted son of that 
brother. The plaintif denied the fact of 
the adoption and he also said that it was 
invalid on the ground that the parties who 
are goldsmiths by profession and call 
themsslyes “Panchals” or “Panchal Brah- 
mins” belong to the “twice-born” classes 
and therefore the adoption of the defend- 
ant was invalid because he was the son of 
the sister of his adoptive father. The 
adoption has been held by the trial Court 
to be proved in fact and to be valid in law, 
The question of fact is not disputed in the 
appeal. We are concerned only with the 
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validity of the adoption. In Subrao Ham- 
birrao v. Radha Hambirrao (1) Madgav- 
kar,.J., accepted certain criteria which 
as he saya in his judgment are recogniz- 
ed in the popular view as the proper 
method of determining the question whe- 
ther a particular caste or community 
belongs to the twice-born classes or is to 
be included among the Shudras. These 
criteria are: (1) the consciousness of the 
caste, (2) its customs, and (3). the accep- 
tance of that consciousness by the other 
castes. The learned Advocate who appears 
for the plaintiff-appellant has pointed out 
that Patkar, J. who also delivered a 
judgment in that case does not appear to 
have regarded the third of these criteria as 
essential; at. any rate he does not refer to 
itin. his judgment. In my opinion, how- 
ever, it would be difficult to hold that 
‘consciousness of caste among the members 
of a community.and the observance of cus- 
toms followed by the twice-born classes 
would be sufficient without any evidence of 
recognition of the position asserted on the 
part of members of the other castes. ‘The 
effect of the evidence in the present case is 
that the parties; although they somtimes 
call themselves simply ‘Panchals,” alao 
frequently .describe themselves by the 
name “Panchal Vishwa Brahmins” or 
“Vishwa Brahmins”. The evidence also 
makes it clear that they wear the sacred 
thréad, renew it every year in the month 
of ‘Shravan, go through the ceremony of 
“Upanayan” before marriage, observe a 
period of pollution for the dead,. and per- 
form their’ “Shradha” every year. It is 
also clear that there is no custom of widow 
remarriage in the community. It is estab- 
lished, therefore, that they perform cere- 
monies and follow customs which are not 
commonly used by Shudras, It may be 
said then that the second of the three 
criteria mentioned by Madgavkar, J. is 
satisfied. 


There is much more doubt about the 
first. These Panchals call themselves 
Brahmins, but it is not easy to say what 
they mean by that. The defendant says: 
“J am a Panchal Vishwa Brahmin. I can- 
not say-if1 am a Shudra or a Brahmin”. 
One of his witnesses Prabhappa (Ex. 81) 
has stated: “We are not Shudras™. But 
witnesses on both sides have admitted 
that at any rate there are essential differ- 
ences between themselves and ordinary 


(1) 52 B 497; 113 Ind. Oas. 497; A IR 1928 Bom, 
295; 80 Boin. L R 692. : 
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Brahmins Thus the plaintiff himself says: 

“Panchal Vishwa Brahmins means goldsmiths, 
They have nothing to do with the ordinary Brah- 
min known as Veishnavas, Smarths, etc.” 

One of his witnesses (Hx. 93) says: 

“T do not know of any religious books. Ido not 
know how the word ‘Vishwa Brahman’ is derived. 
We are not connected with the ordinary Brah- 
mins. We have nothing to do with them. The 
ordinary Brahmins or their priests- do not come to 
our ceremonies. The principal profession of our 
community is goldsmith’s work. Generally we are 
called Panchals or Akkasaligs”. : 

The defendant says: 

“I am not of the same caste as the ordinary 
Brahmins. I am a Vishwa Brahmin I am not 
an ordinary Brahmin. The profession of our 
caste isthat of a goldsmith”. 

His witness Prabhappa (Ex. 81) says: 

“The ordinary Brahmins are different from us. 
There is no inter-dining nor marriages between 
the ordinary Brahmins and our community. We 
do not call their priests for our ceremonies. We 
have our own priests in our community.” i 


That being the evidence, it would be 
difficult to say that there is among the 
members of this community, judging as we 
must by the evidence which has been pro- 
duced in the case, any consciousness that 
they belong to the twice born classes. It 
is clear that they consider themselves to 
be superior to the ordinary Shudras, but 
that is not the same thing. As for the 
third criterion, recognition by the members 
of other castes, there is practically no evi- 
dence at all. Exhibit 87, whois a Deshastha 
Brahmin called for the defendant says 
that Somappa's castes, that is the caste of 
these parties, is Sonar or Panchal Brah- 
min. There is no other evidence on the 
point, and that is obviously insufficient to 
prove any recognition of the position 
claimed by the plaintiff on the part of 
either Deshastha Brahmins or any other 
community. 


According to the criteria laid down in 
Subrao Hambirrao v. Radha Hambirrao (1), 
therefore, it must be held that though the 
parties may be superior to Shudras in 
some respects and though there is no 
doubt that they observe the same cere- 
monies and customs which are not com- 
monly observed by ordinary Shudras, 
nevertheless it is not proved that they 
are to be included among the twice- 
born classes; and the law appears to be 
that in the absence of proof that they 
belong to the twice-born classes, the pre- 
sumption is that they are Shudras. In that 
connection I may refer to Maharaja of 
Kolhapur v. Sundaram Ayyar (2) at pp. 197 


2 48 M l; 93 Ind. Oas. 705; A I R1925 Mad. 
497, 
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and 198*. The learned Advocate for the 
appellant referred us to a passage in 
Enthoyen's “Tribes and Oastes of Bombay” 
dealing with Panchals. The passage begins 
at p. 156* and the particular observations 
on which reliance is placed are at p. 158*: 

“Panchals claim to be Brahmins. They follow 
Brahmanic samskara or sacraments and perform 
their ceremonies according to Vedic rites, Their 
claim to Brahmanic rank has never been allowed 
in recent times, On the contrary, they were often 
persecuted for performing Vidic rites, and during 
the rul of the Peshwas, were not allowed to tuck 
the dhotar or waist cloth up between the legs and 
in at tbe waist, a mark of Brahmanic rank... It 
is, however, worthy of note that whenever religious 
disputes between Panchals and Brahmins were 
referred to tbe religious heads for decision, they 
refused to support the Brahmins and admitted the 
claim of the Panchals to Vedic rites.” 


_Mr. Enthoven’s book makes it perfectly 
plain, however, that there are many differ- 
ent kinds of Panchals, and in the absence 
of any evidence we should not be justified 
in holding that the claim of this particular 
community, the Panchals with whom we 
are concerned in the present case, has 
ever been recognized by the religious heads 
or otherwise. In Mahantawa v. Gangawa 
(3) it was held that the Panchals and the 
Panchas and the Kurbars are sub-divisions 
of the Shudra tribe. That fact appears to 
have been admitted in that particular 
case, and perhaps it may be distinguished 
on the ground which I have already 
suggested, wiz, that there are Panchals 
and Panchals and a decision as to one 
particular part of that community may 
not necessarity:' be valid in respect of 
another. We agree, however, with the 
learned trial Judge that on the materials 
on record, it must be held that the parties 
do not belong to the twice-born classes. 
That was the only pointin this connection 
which was argued in the trial Court. It 
appears to have been conceded there that 
if the parties are not shown to be twice- 
born, then the adoption of a sister's son 
would be valid. The learned Advocate for 
the appellant bere, however, has in the 
alternative raised a different point. He 
says that anyhow the parties are superior 
to ordinary Shudras, and as ihat is so, the 
prohibition against the adoption of a 
„sister's son, which applies in the case of 
the twice-bern classes, ought to be held to 
apply in the case of these parties also. The 
authorities in support of the proposition 
that the prohibition against the adoption 


of a sister's son does not apply to Shudras ` 


.ate collected in Mulla’s “Principles of 
(8) 33 B 693; 3 Ind. Cas. 962; 11 Bom. L R 822. 
Page of 48 M—[Hd.] 
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‘to be correct, viz; 
against the adoption of a sister’s son only 
-applies in the case of the twice-born, and 
-therefore if it is held, as it has to be held 


' 893 
Hindu Law”, Edn. 8, at page 538, Note tg). 
It is quite true that many ofthese cases 
are distinguishable on the facts. For 
instance, in Kahandas Naran v. Jivan 
Parag (4) it was held that the Lewa 
Kunbis, who were the parties there, have 
no Vedic rites, do not perform cere- 
monies of the twice-born, do not wear the 
sacred thread, and on the other hand 
have all the customs which one should 
expect among the Shudras. Obviously, 
it would not follow from the finding that the 
adoption of a sister's son is valid among 
the Lewa Patidars that it must necessarily 
be valid among all Shudras. 

Nevertheless the contention of the Jearn- 
ed Counsel for the respondent appears 
à that the prohibition 


in this case, that the parties are Shudras, 


‘jt not having been established that. they 
-belong to the twice-born classes, it follows 


that the adoption of a sister's son is valid. 


‘At any rate it would lie on the party who 
“asserts it to prove that the prohibition 
“which applies to the twice-born, classes 
-applies io these parties also. This argu- 
‘nent derives very strong support from, the 


decision of this Oourt in Lakshmappa v. 
Ramava (5) at page 372%. It was there 


‘pointed out that the adoption of a sister's 


son, though prohibited to the three superior 
classes, is declared to be the most ‘proper 


‘for Shudras, and there is a reference to 


a passage in the Vyavabara Mayukha. If 
among the Shudras such adoptions are 


‘desirable, it must obviously be the general 


rule that they are valid and on the footing 
that the parties are Shudras, any exception 
to that rule must be proved, that is to say 
it must be taken to be the. rule, among 
Shudras that the adoption of a sister's, son 
is valid unless in the particular case with 
reference to the particular community evi- 
dence is forthcoming to show that such 
adoptions are prohibited. It is not suggested 


that there is evidence of that kind in the 


present case. The defendant and his-wit- 
nesses have stated that there is no’ such 
prohibition and their statements have not 
been in any way refuted The argument 
advanced for the first time in this ‘first 


-appeal is, therefore, not tenable. Accordingly 


we see no sufficient ground for differing 
(4) 25 Bom. L R 510; 73 Ind Oas. 1023; A I R 1923 
om, 427, 

(5) 12 B H O R 364. 

*Page of 12 B. H, O, R—{Ed] ~ 
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from the view taken by the Assistant 
Judge, andthe appeal is dismiesed with 


costs. - 
Macklin, J.—I agree. , 
D. Appeal dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 32 of 1936 
April 20, 1936 
ÀDDISON AND ABDUL Rasuin, JJ. 
DES RAJ—DEOREB-HOLDER+— 
APPELLANT 


versus > 
FAZAL KARIM—JUDGMENT-DEBTOR 
—RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 11, Expl. V, 
s. 151, 0. XXXIV, r. 6—Application for personal 
decree—Court’s failure to pass personal decree— 
` Court, if can correct mistake on application under 
8. 151—Second application for personal decree—Whe- 
ther barred by res judicata. 
A preliminary decree in a mortgage suit was made 
“final and the property sold. As some amount remain- 
ed outstanding, the decree-holder applied under 
. IV, r. 6, Civil Procedure Oode for personal 
decree; but while overruling the objection that it was 
time-barred, the Judge did not actually pass a per- 
sonal decree. The decree-holder prayed under s. 151 
to-get the mistake corrected and also applied for per- 
sonal decree, but this was rejected as being barred by 
ae under s. 11, Expl.. V, Civil Procedure 
ode ; 
` Held, that it was an application which was dispored 
of by the Court and the word ‘plaint’ only being used 
in Expl. 5, it did not apply in terms and hence the 
application was not barred. 163 Ind.Cas. 119. Des 
Ráj v. FazalKarim (1), reversed. 
eld, also, that the Court had power to correct the 
mistake ‘it had made as there was no fault of 
the decreé“holder. 
L. P. A; from the judgment of Mr. Justice 
Agha Haidar, dated January 16, 1936, report- 
‘ed in 163 Ind. Cas. 119. 
Messrs. Mehr Chand Mahajan and Ratan 
Lal Chawla, for the Appellant. 
’ Mr. Niaz Ali, for the Respondent, 
Addison, J.—Fazal Karim mortgaged 
‘certain property in favour of Des Raj by 
‘deed dated March 1, 1922, for Rs. 2,000. 
He brought a suit on his mortgage on 
‘August 27, 1930, and obtained the usual 
preliminary decree on December 5, 1931. 
This decree was made final on December 
21,1931. The mortgage property was then 
sold on July 4, 1932, the sale being confirm- 
ed on August 13, 1932. After the sale, 
Rs. 5,458 remained outstanding. Accord- 
‘ingly on August 13, 1932, the decree-holder 
‘putin the usual application under 
O. XXXIV, r. 6, Civil Procedure Code, for a 
persoual decree. The only defence raised 
by..the judgment-debtor was that the 
personal liability was. time-barred. By 
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order, dated March 23, 1933, the Subordi- 
nate Judge overruled the objection regard- 
ing limitation. Having done so he went on 
tosay that the decree-holder stated that he 
would apply: for execution again and he 
accordingly consigned the record to the 
record room but without actually passing 
a personal decree or drawing up a decree 
sheet making the judgment-debtor person- 
ally liable. 

The judgment-debtor, Fazal Karim, 
took this decision on appeal to this Gourt : 
see C. A. No. 997 of 1933. Fazal Karim v. 


Des Raj, decided on March 7, 1934. 
The Judge who heard this appeal 
pointed out that the only defence 


raised, namely, the question of limitation, 
had been decided against Fazal Karim, 
but that the trial Judge did not go on to 
make an order to the effect that a personal 
decree should be passed, nor did he draw 
up any decree sheet. He, therefore, held 
that in these circumstances there could be 
no appeal against a mere judgment, but 
he added that if and when a decree was 
passed, an appeal might be open to Fazal 
Karim. Asno decree had been passed, he 
dismissed his appeal. 

Thereupon the decree-holder Des Raj put 
in an application under s. 151, Civil Proce- 
dure Oode, on July 23, 1934, to the Court 
asking that the words might be added that 
a personal decree was passed and a decree 
sheet should be drawn up. While this 


application was still pending, he. put in 


another application under; O. XXXIV, r. 6, 
Civil Procedure Code, on March 2, 1935, for 
@ personal decree, and it might be here 
noted that this application would be within 
time. The Judge dismissed both applica- 
tions holding that he could not alter the 
order of his predecessor under s. 151, Civil 
Procedure Code, andithat the second applica- 
tion could not proceed, being barred by the 
rule of res judicata. Againstthis decision 
Des Raj appealed and his appeal was dismiss- 
ed. Des Raj then put in this appeal under 
the Letters Patent, 

It is obvious that what happened on 
March 23, 1933, was that the only defence 
raised by Fazal Karim to the grant ofa 
personal decree to Des Raj was repelled 
and the Judge then forgot to pass a personal 
decree or overlooked doing so. The decree- 
holder apparently thcught this order had 
been passed and stated to the Judge that 
he did not wish to execute the decree then 
and there but would bring a fresh applica- 
tion to do so later. Even the judgment- 
debtor Fazal Karim seems to have been 
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under the ‘impression that a personal 
decree had been passed against him and 
he appealed to this Court attacking the 
order of the Sub-Judge. The result of 
this appeal has already been noted. It 
was then that the decree-holder came to 
know that the personal decree had not, by 
oversight, been passed and he then applied 
that that should be done and a little later 
by way of safeguard putin another appli- 
zation under O. XXXIV, r. 6, Civil Proce- 
dure Code, asking for a personal decree to 
be passed. 

It seemsto us that the Court had power 
to correct the mistake it had made and 
‘should have exercised it. There was no 
fault of the decree-holder. The matter 
had been tried and it had been decided 
tightly or wrongly that the personal 
remedy was not barred. We are, therefore, 
of opinion that the application under s. 151 
should have been accepted anda formal 
personal decree passed, a decree sheet being 
drawn up at the same time. This would 
then have given the judgment-debtor the 
right to appeal to this Oourt against that 
order. Further, it is not at all clear that 
the second application under O. XXXIV, 
T. 6, is barred by Explanation V,s. 11, Civil 
Procedure Code. Explanation 5 runs as 


follows: 

“Any relief claimed in the plaint, which is not 
expressly granted by the decree, shall, for the 
Burpee) of this section, be deemed to have been 

refused,” 


In the original plaint personal relief was 
claimed and the usual preliminary decree 
was made, giving the plaintiff liberty to 
apply for a personal decree if the sale pro- 
ceeds of the property were not sufficient to 
meet the decree. It so turned out that they 
were insufficient and he then put in an ap- 
plication under O. XXXIV, r. 6, asking 
for a personal decree. : It was this applica- 
tion which was disposed of by the Court 
and not a plaint; and the word ‘plaint’ 
only is used in Explanation 5, which thus 
does not apply in terms. In the present 
case, however, we think the best course is to 
direct the trial Court to add words, acci- 
dentally missed out in its order, dated 
March 23, 1933, to the effect that a personal 
decree for so much is granted to the 
plaintiff. A decree sheet should also be 
drawn up. When this is done in the pre- 
sence of the parties, the judgment-debtor 
Fazal Karim will have the right to appeal 
to tnis Court against the finding that the 
personal remedy was not barred. The 
decree sheet should bear the date on which 
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itis drawn up by the Court. We accept 
the appeal inthe terms given above and 
remit the matterto the Court concerned 
to carry out the order. The parties will 
bear their own costs of these proceedings 
up-to-date. 

N. | Appeal allowed. 


‘caer 


AL! AHABAD HIGH COURT 
Civil Revision Application No. 126 of 1937 
September 29, 1937 
THom, AG. U. d. 
POORAN CHAND AND ANOTRER-—— 
DereNnDANTs—APPELLANTS 
; versus 
L. BABU RAM AND ANOTHER —PLAINTIFES 
; — OPPOSITE PARTIES i 
Civil Procedure Code (Act V of 1908), Sch. II, Para, 
3 (2)—Reference subsisting—Permission to plaintiff 
to withdraw and file fresh suit, if can be grant- 


The Oourt has no jurisdiction to intervene and give 
the plaintiff permission to withdraw the suit and 
bring afresh suit, after the suit has been referred 
to arbitration and so long ag the reference subsists, 
Sheoambar v. Deodat (1), relied on. 


©. R. App. against an order of the 
crag Kairana, dated November 23, 
1936. 

Mr. K. C. Mital, for the Applicants. 

Mr. A. Sanyal, for the Opposite Parties. 

Order.—This is an application in civil 
revision under s. 115, Civil Procedure Code. 
The application arises out of a suit for 
possession of aplot of land and demolition 
of certain structures erected by the de- 
fendants thereon. Early in the proceedings, 
parties agreed to refer their dispute to 
arbitration. An arbitrator was appointed 
and reference was made. In due course 
the arbitrator issued his award. The 
award was in favourof the defendants, 
the plaintiffs preferred objection thereto. 
The learned Munsif sustained these objec- 
tions and re-mitted the case for reconside- 
ration by the arbitrator. ‘Thereafter; the 
plaintiffs moved the Court for permission 
to withdraw the suit and bring a. fresh 
suit. This permission was granted. Against 
the order granting permission the present 
application in revision has been tiled. 

I am satisfied that the order of the 
learned Munsif was without jurisdiction. 
The parties had contracted to refer their 
dispute to an arbitrator. The reference to 
arbitration no doubt can be re-called by 
the Court in certain circumstances, for 
example, if the arbitrator has been guilty 
of corruption or misconduct, but so long 
as the reference stands, the Court has no 


_ 896 


power to pass an order which in any way 
affects the subject-matter of the suit : see 
Sch IT, Para. 3, sub-r. (2), Civil Proce- 
dure Code. Now, the effect, of the order of 
. the learned Munsif is to supersede the 
reference entirely and free the plaintiffs 
from their contract to submit the dispute 
between them and the defendants to arbi- 
tration. No sufficient reason, which under 
the provisions of the Oode of Civil Procedure 
would .justify.the supersession of the refer- 
ence, .was urged by the plaintifis-before the 
Munsif or in revision. 

In the circumstances I must hold that 
the reference. stands and that, therefore, 
the learned Munsif had no .jurisdiction to 
pass the order against which the present 
application is directed. I am fortified.in 
this conclusion by :the decision of a Bench 
of ‘this Court in Sheoambar v. Deodat (1). 
‘Learned Counsel for: the .plaintifis was an- 
‘able to point to any authority inconsistent 
with this decision. Furthermore, he was 
‘unable to cite any decision. in support of 
‘his contention that under the provisions 
of O. XXIII, r. 1, after a suit has been 
referred to arbitration and so long as the 
reference subsists, the referring Court may 
‘intervene and give the plaintiff in the suit 
permission to withdraw the suit and bring 
a fresh suit. In the result the application 
is allowed and the order of the learned 
_Munsif is set aside. The record will be re- 
turned to the Munsif with a direction to 
dispose of the case according to law. The 
“applicant is entitled to his costs. 


D Application allowed. 
(1)9 A 168; A W N 1887, 13. 


CALCUTTA HIGH COURT 
Civil Appeal No. 711 of 1935 
February 18, 1937 
i Guga AND BARTLEY, JJ. 
BHUJANGA BHUSAN MUKHERJEE 
— Co- PLAINTIFF No. 2—APPELLANT 
_ versus 

“KALIDAS DAS AND OTHERS—RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 148-A—Suit 
: for reni—Co-sharer made defendant—Such co-sharer 
made co-plaintif on -application under s. 148-A— 
Claim.to rent due to him by such co- plaintif —Limi- 
tátion—Applicability. | 
` The special limitation fora suit for rent as pro- 
vided by the Bengal ‘Tenancy Act cannot have any 
.application in a case in which the co-sharer plaintiff 
in suing for his share of rent had made his other 
co-sharer a defendant and in which that defendant 
had followed the procedure laid down ins 148-Ain 
respect of his own claim, in the matter of being 
-joined as co-plaintiff in the suit already instituted. 
Nor. it is: necessary for such a -co-plaintifi to call 
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into his aid the provisions of the Limitation Act a» 
contained in s. 22 for saving any bar of limita- 
tion. . 


0. A. from the appellate decree of the 
District Judge, Birbhum, dated January, 
30, 1935. j 

Mr. Hariprasanna Mukherjee, for the 
Appellant. 

Messrs. G. P. Sanyal and Muktipada 
Chatterjee, for the Respondents. Ps 


Judgment.—The question for considera- 
tion in this appeal is whether anf part of 
the claim made by a co-plaintiff in a suit 
‘for rent, a co-sharer, in accordance with 
the provisions of s,148-A, Bengal Tenancy 
Act, was barred by limitation, in view of 
‘the position that the co-sharer landlord 
was made aco-plaintiff in the suit, after 
service of summons on him as a defendant 
and on an application made by him for 
being joined as co-plaintiff, on payment 
of court-fee on the amount of his claim. 
In view of the definite provisions contained 
in s.148A that a co-sharer defendant shall 
be joined as a co- plaintif in respect of the 
rent due to him up to the date of. the 
institution of the suit, there could be no 
bar of limitation operating against the 
party so made a co-plaintiff. This is the 
position arising onthe section itself and 
it is not necessary for such a co-plaintiff 
to call into his aid the provisions of the 
Limitation Act aa contained in s. 22 for 
saving any bar of limitation. The special 
limitation for a suit for rent as provided 
by the Bengal Tenancy Act cannot have 
also any application in a case in which 
the co-sharer plaintiff in suing for his 
share of rent had made his other co-sharer 
a defendant and in whichthat defendant 
had followed the procedure laid down in 
B. 148-A in respect of his own claim, in 
.the matter of being joined as co-plaintiff in 


-the suit already instituted. 


The decision arrived at by the Courts 
below cannot be supported on the provi- 
sions of s.148-A, Bengal Tenancy Act, 
as they stand, and in our judgment, the 
object of these provisions would be entirely 
frustrated if we were to hold as has been 
held by the learned District Judge in the 
Court below that it would be inequitable 
to follow the appellant to derive advantage 
from the alertness of his co-sharera and 
that the claim of the appellant for the 
rent due for the year 1336 B. 9. in 
case before, was barred by limitation. 
the result the appeal is allowed. 
decree passed by the Courts below dis- 
allowing a part of the claim of co- 
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plaintiff No. 2, appellant, for rent, is set 
aside. The appellant is held entitled toa 
decree in the suit in which this appeal has 
arisen for the entire amount of rent and 
cesses with damages as claimed by him in 
his application under s. 148-A, Bengal 
Tenancy Act, on which he was made a co- 
plaintiff in the suit. The appellant is to get 
his costs in the litigation, including the costs 
in this appeal, from the defendant-respon- 
dents.. 
BB. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 375 of 1936 
September 20, 1937 


Autsop, J. 
B. GIRWAR SING H— PLAINTIFE— 
APPELLANT 
versus 

HAR PRASAD—Derenpant—ReEsponpEnt 

Civil Procedure Code (Act V of 1908), 0. XX, r. 11 
—U, P. Agriculturist Relief Act (XXVII of 
1934)—Whether derogates from 0. XX, r. \l—Judg- 
ment-debtor, a member of legal profession not having 
enough capital to pay decretal amount forthwith, 
directed to pay by instalments—Order held not such 
as to call for interference in second appeal. 

The provisions ofthe U. P, Agriculturists' Relief 
Act, make it imperative on the Court to pass an in- 
stalment decree in certain circumstances. They do 
not derogate from the provisions of O, XX, r. 11, 
wa aera Oode: 

eld, that the decision ofthe Judge in directin 

the. judgment-debtor who Was a member of the legal 
profession not having enough capital to pay the 
decretal amount forthwith and who could be relied 
to pay it by degrees out of his earnings, to pay the 
amount by instalments with interest under Ô. XX, 
r. 11, was not such as could be interfered with in 
second appeal. . 

5.0. A, from the decision of the Sub- 
Judge, Bijnor, dated November 28, 1935. . 
Mr. C. B. Agarwala, for the Appellant, 
Mr. Vishwa Mitra, for the Respondent. 

Judgment.—This second appeal arises 
out of a suil for the recovery of a sum of 
money on the basis of a promissory note. 
The defendant pleaded that he was an 
agriculturist ,within the meaning of the 
Agriculturists’ Relief Act and urged thata 
decree should be passed for payment by 
instalments. The trial Court gave a decree 
directing that the amount due should be 
paid in half yearly instalments of Rs. 150 
each. The principal sum decreed was. 
Rs. 3,740 with interest at the rate of 34 per 
cent. per annum. There was an appeal 
to the learned Subordinate J udge of Bijnor.. 
It was urged before him that the defendants. 
respondent was entitled under the Agri-. 


173~—113 & 114 
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culturists’ Relief Act to iñstalments only 
over a period of 4 years because he was 
an agriculturist to whom Chap. II] applied. 
The learned Judge accepted this conten- 
tion but upheld the decree of the Court 
below upon the general ground that he was 
entitled to grant a decree for payment 
by instalments under the provisions of 
O. XX, r. 11, Civil Procedure Code. 

The provisions of the Agriculturists’ 
Relief Act make it imperative on the Court 
to pass an instalment decree in certain 
circumstances. They do not derogate from 
the provisions of O. XX, r. 11, Oivil Pro- 
cedure Code. The learned Judge of the 
Court below was, in my opinion, right in 
saying that he was entitled to pass an 
instalmen$ decree for payment at the rate 
of Rs. 150 every six months. It has further 
been argued that this Court should interfere 
because the learned Judge has not exer- 
ised his discretion to grant instalments 
on any known legal principles. I cannot 
accept this argument. The learned Judge 
has pointed out that the defendant-respon- 
dent isa member of the legal profession 
and has said that the instalmant decrees 
were perfectly fair and reasonable. No 
doubt the learned Judge meant that the 
defendant respondent was a respectable 
man who had not sufficient capital to satisfy, 
the decree forthwith but who might be 
relied upon to satisfy it by degrees out of 
his earnings. As interest has been allowed on 
the sum decreed, it cannot be said that 
the decision of the learned Judge of the 
Court below is so wrong that this Court 
should interfere upon the ground that no 
discretion was exercised. 

It has been pointed out that the defen- 
dant-respondent was not even entitled to 
instalments under the provisions of the 
Agriculturists’ Relief Act because he failed 
to establish that he was an agriculturist 
both on the date when he borrowed the 
money and on the date of the institution 
of the suit. It appears that the defendant- 
respondent and the members of his family 
owned property on which they pay land 
revenue at the rate of Rs. 700 a year. Pre- 
sumably the main source of income is from 
the respondent's exercise of his profession. 
As the Court below has not relied upon the. 
provisions of the Agriculturists’ Relief 
Act, itis no longer a question of any im- 
portance whether the defendant respondent 
could rightly claim relief under the Act.. 
The relief granted under the provisions of. 
O. XX, r. 11, Civil Procedure Code, is not 
such that there can properly be an inter- 
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ference in second appeal. 
appeal with costs. 
D. Appeal dismissed. 


I dismiss the 


een 


PATNA HIGH COURT 
Letters Patent Appeal No. 16 of 1936 
January 25, 1938 
COURTNEY-TERRELL, C. J. AND JAMES, J. 
Musammat SUMITRA KUER AND OTHERS 
—OPPOS1TE PARTY —APPELLANTS 
versus 

SITAMARHI SUGAR WORKS, Lrp., IN 

LIQUIDATION THROUGH Rai JADUNATH 
SAHAL ann OTHERS—LIQUDITOR—PRTITIONER 
— RESPONDENTS 

Company—Winding-up—Deceased applying for 
shares—His name placed on list of contributories— 
Death during winding-up—Deposit of such person, 
if forfeited—Liability of his representative—Com- 
panies Act (VII of 1913), s. 160. 

Where the deceased who had applied for shares of 
a company had been placed on the list of contribu- 
tories, he does not cease tobe a contributory and 
forfeit the deposit that he had made upon ap- 
plication so as to escape from the position of a con- 
tributory with future liability. 

In such a case the matter of liability of the legal 
representatives is governed by s. 160 of the Companies 
Act itself and on the death of the member, the liabil- 
ity automatically falls upon the representatives, The 
fact that they were not substituted within 90 days 
of the death of the deceased is of no consequence for 
to such a case Limitation Act does not apply. 


L. P. A. from an order of Mr, Justice 
Wort, dated Aprill 7, 1936. 

Mr. A. C. Roy, for the Appellants. 

Mr. Rai ‘I’. N. Sahay, for the Respondent. 

Gourtney-Terrell, C. J.—This is a 
Letters Patent Appeal from .a decision of 
Mr. Justice Wort sitting singly in his 
original jurisdiction in the matter of the 
winding-up of a Oompany. The applica- 
tion before the learned Judge was for an 
order for the balance of contributions 
from the deceased father of the appel- 
lants for shares, who died while the ap- 
plication was pending. He had applied 
for 500 shares and had been placed on 
the list of contributories, and the simple 
point of fact was as to whether he ceased 
to be a contributory and had forfeited the 
deposit that he had made upon applica- 
tion so as to a escape from the position of 
a contributory with future liability. It 
was contended by his heirs that he had in 
fact called wpon the Managing Director 
of the Company and said that he wished 
to have nothing more to do with the 
affairs of the Oompany and that his 
shares were then forfeited. The evi- 
dence upon which this allegation was based 


In the matter of GOPIRAM GCBINDRAM (GAL) 


17310 


was of the most meagre description, and I 
see no reason to differ from the judgment of 
Mr. Justice Wort that the story is in fact 
untrue and has not been established by the» 
applicant. A further point was raised that 
the heirs had not been substituted within 
90 days of the death of the deceased; but 
the Limitation Act does not apply at all. 
The matter of liability of the legal repre- 
sentatives is governed by s. 160 of the Act 
itself and on the death of the member, the 
liability automatically falls upon” the re- 
presentatives. 

These are the only points that arise in con- 
nection with the appeal and they are very 
easily decided. I would, therefore, dismiss 
the Letters Patent Appeal with costs: hear- 
ing fee three gold mohurs. 

James, J.—I agree. 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Reference under 5. 66 (3), Income Tax Act 
(1922), No. 8 of 1934 
February 28, 1936 
DERBYSHIRE, O. J. AND OOSTBLLO, J. 

In the matter of Messrs. GOPIRAM 
GOBINDRAM 

Appropriation —Mortgage-deed stipulating that 
money paid be appropriated towards interest first 
and balance towards princtpal—Amount paid must 
be appropriated according to deed —Income Taz 
Act (XI of 1922), 8.66 (3)—Procedure— Directions 
—One question should be asked at a time and more 
questions should not be confined in one — Question 
should not be divorced from factsand put in 


abstract. : 
Where there is a definite stipulation in the 
mortgage-deed that themoney paid is to he 


appropriated, in the first instance, towards payment 
of interest and the balance set of against the 
principal due, the mortgagee must apply,the money 
received in accordance with the provisions of the 
mnortgage-deed. Commissioner of Income-tax, Bihar 
& Orissa v. Kameshwar Singh of Darbhanga (1), 
relied on. 

When questions are asked for the opinion of the 
High Court, one question should be asked at a time; 
an attempt should not be made to combine two or more 
questions in the form of one question. Further, the 
questions should not be divorced from the facts of 
the particular case and should not be in the 
abstract. 

Derbyshire, C. J.—Here the borrower 
is making payments to the lender under a 
mortgage deed at the rate of something. 
over Rs. 7,500 per month. The mortgage 
deed stipulates that the rate of interest on 
the loan is to be ten annas per cent. per 
month, that such interest is to be paid 
moathly, that in the event of simple in- 
terest for any consecutive period of twelve 
months remaining unpaid, the borrower 
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will have to pay compound interest at the 
sate of ten annas per cent, for each month, 
that the borrower is to make payments at 

Mahe rate of Rs. 7,500 per month, that such 
payments are to be credited in the first 
instance towards interest andthe balance 
-set off against the principal due and that 
in default of this payment the assessee 
creditor is to enter into possession of the 
property and, while in possession, to realize 
and ‘receive the rents, etc., and to apply the 
net rent, etc., remaining after paying and 
discharging all costs of realization, firstly, 
in paying himself the monthly instalments 
of interest and, secondly, in applying the 
residue in and towards the reduction of 
the principal monies. We are told that in 
accordance with the terms of this agree- 
ment the assesses took possession of the 
property in March, 1932. and the question 
that has been propounded is this: 

“Whether it is open to a mortgagee notwithstand- 
ing a stipulationin the mortgage deed to apply pay- 
ments, or in cass when the mortgagee has taken 
possession, the net realizations of the mortgaged 
property towards interest, to appropriate such 


payments or realizations with or without the 
consent of the mortgagor towards principal. 

We are concerned only with the first 
alternative, namely before the mortgagee 
has entered into possession: we are not 
concerned with any other case: that is the 
only case that arises here. 1 think the 
principle to be applied has been laid down 
in the case of Maharaja of Darbhanga re- 
ported in Commissioner of Income Taz, 
‘Bihar & Orissa v. Kameshwar Singh of 
Darbhanga (1), at p. 407*; 

“Where interest is outstanding on a principal sum 
due and the creditor receives an open payment from 
the debtor without any appropriation of the payment 
as between capital and interest by either debtor or 
creditor, the presumption 
attributable inthe first 
‘standing interest,” 

I think that principle is applicable to 
this case. But beyond that there is the 
definite stipulation in the mortgage deed 
that the money paid is to be appropriated, 
in the first instance, towards payment of 
interest and the balance set off against the 
principal due. It seems to me that what 
the mortgagee must do here is to apply 
the money received in accordance with the 
provision of the mortgage deed. The in- 
come-tax authorities are certainly entitled 
to assume that he is doing it. In my view, 

@) 6 IT O 401; A I R 1933 P O 168; 142 I C 437; 
12 Pat 318; 601 A 146; Ind. Rul. (1933) P O 77; (1933) 
M W N 439; 64 ML J 612; 39 L W701; 370 WN 598; 


(1933) AL J 527; 14P LT 341; 35 Bom L ; 
O LJ 318 (P 0). e ee 
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1 isthat the payment is 
instance towards the out- 
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there can only be one answer to that part 
of the question with which we are con- 
cerned, and the answer to the question is 
in the negative and the Commissioner of 
Income-tax will have the costs of these 
proceedings. We have something to say 
about the form of the question as origin- 
ally suggested by the petitioner in this 
case. Two questions were rolled up in the 
form of one question. We have endea- 
voured to answer it in the light of the facts 
stated in this particular case. We think 
that when questions are asked for our opi- 
nion, one question should be asked at a 
time; an attempt should not be made to com» 
bine two or more questions in the form of 
one question. Further, the questions should 
not he divorced from the facts of the 
particular case and should not be in the 
abstract as is the case here. 
Costello, J.—I agree. 
8. Answer in negative. 





NAGPUR HIGH COURT 
Criminal Revision No. 477 of 1937 
November 25, 1937 
GRUER, J. 
EMPEROR—Proszouror 
VETSUS 
PANNALAL—Acousep 

C. P. Borstal Act (IX of 1928), s. 5—Order for 
further detention tn Borstal Institute in default of 
payment of fine imposed—Legality of. 

Section 5 of the C.P. Borstal Act, authorises de- 
tention in lieu of transportation or imprisonment. 
There is no provision, however, for further de- 
tention in default of payment of fine, and such an 
order is illegal. It is inexpedient to impose a fine 
when there is no hope of realisation, 


Cr. Rev. reference under s. 438, Criminal 
Procedure Code, made by the Court of the 
District Magistrate, Hoshangabad, dated 
November 5, 1937, in Criminal Revision 
No. 13 of 1937, recommending modification 
of the order of the Oourt of the §.-D. 
Magistrate, Hoshangabad, dated June 5, 
1937, in Criminal Case No. 22 of 1937. 

Order.—In this case a Junior Sub- 
Divisional Magistrate has ordered a youth 
of 17 to be detained in the Borstal In- 
stitute for two years and also to paya 
fine of Rs. 10 with one month’s further 
detention in the Borstal Institute in 
default. The learned District Magistrate 
who refers the case has correctly pointed 
out that it was inexpedient to impose a 
fine when there was no hope of realisation. 
Section 5 of the O. P. Borstal Act authorises 
detention in lieu as transportation or im- 
prisonment, and to that extent, the ordey 
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is correct. There is no provision,’ how- 
ever, for further detention in default of 
payment of fine, and to that extent, the 
order is illegal. There was no compulsion 
to impose fine also, and in the circum- 
stances it was improper to do so. The 
reference is accepted and the order directs 
ing payment of fine and further detention 
in default is set aside. 
5. : Reference accepted. 





CALCUTTA HIGH COURT 
Civil Appeal No. 901 of 1936 
February 3, 1937 
JAOK AND PATTERSON, JJ. 
MUNICIPAL COMMISSIONERS, 
BARANAGORE—Drren pants— 
APPELLANTS 
, f versus 
BARANAGORE JUTE FAOTORY Co., Lro. 
— PLAINTIFE— RESPONDENT 

Bengal Municipal Act (XV of 1932), ss. 123, 182, 
and Sch. IV, Class 1—Applicability—Trade, meaning 
of —Company only manufacturing jute but not carrying 
on exchange within Municipality —It comes .under 
Sch. IV, Class 1—If liable to be taxed under s, 182 
read with 8. 123 and Sch. IV. 

In its ordinary meaning trade includes the idea of 
exchangeof the articles produced or etored for 
money; and a company can hardly be said to be carry- 
ing on trade within a Municipality unless the ex- 
change of goods for money takes place there, Where 
the company carries on no such exchange within the 

` Municipality and its business there is confined to the 
manufacture of jute, in carrying on the business of 
the manufacture of jute within the Municipality, the 
company does not come under Olass 1, Sch. IV of the 
Bengal Municipal Act, for it cannot besaid to be 
carrying on trade within the Municipality even 
though it carries on business for profit there. Sucha 
Company, therefore, is not liable to the license tax 
under s. 182 read with s. 123 and Sch. IV. 

[Case-law referred to.] 

C. A. from an appellate decree of the 
Additional District Judge, 24-Parganas, 
dated February 3, 1936. 

Messrs. A. K. Roy, Basak and Surendra 
Nath Basu (Sr.) for the Appellants. 

Messrs. Page and Panna Lal Chatterjee, 
for the Respondents. | 

Jack, J.—This appeal is against a deci- 
sion by the lower Courts that the res- 
pondent company is not liable to be taxed 
under s. 182; -Bengal Municipal Act of 
1932. lt is claimed that the decision is 
based on an erroneous interpretation of 
the terms of Sch. IV of the Act and, there- 
fore, the appeal cannot be said jto be con- 
cluded by the findings of the fact. Under 
"5. 182, every person who exercises in the 
Municipality, either by himself or by an 
“agent or representative, any of the profes- 
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sions, trades or callings specifiéd in Sch. IV 
(of the Act) shall take cut a half-yearly 
license and pay the tax imposed unde. 
cl. (f), sub-s. (1), 8. 123. In this case the 
tax is demanded under Glass 1, Sch. IV of 
the Act. Class L is “company transact- 
ing business within the Municipality for 
profit or as a benefit society". It is claimed. 
that the Jute Factory Company is such a 
company, for one of the objects of the com- 
pany according to the memorandum of 
association is to carry on the business of 
manufacturing jute within the Baranagore 
Municipality and business(as defined in 
Stroud’s Judicial Dictionary) being any- 
thing which occupies labour for the pur- 
pose of making aprofit, it is quite clear 
that the company, inasmuch as it admitted- 
ly manufactures jute within the Municipali- 
ty carries on business for profit and thus 
comes within the terms of-Class 1 of the 
Schedule. Therefore, at first sight, it would 
appear that the company must be liable 
to the license tax unders. 182, read with 
8.123 and Sch. IV of the Act, unless we 
can differentiate transacting business from 
carrying on business. Itis said that for 
the transaction of business there must be 
two negotiating parties engaged, but 
“transacting business” is often used in the 
sense of “carrying on business”. The ordi- 
nary meaning of transact is (as given by 
the trial Court) “to do, to .perform, to 
manage, to conduct matters or to manage 
affairs”, and this does not, at all, necessarily 


connote two parties; in fact, many people 


prefer to manage their own affairs. Nor 
does the word ‘transact’ in the Act mean 
anything different. For example, 8. 82, states | 
that re 

“no business shall be transacted at any meeting 
of the Commigsioners unless such meeting “has 
been called by the Ohairman or Vice-Chairman.” © 

This does not, however, settle the matter 
for we must not lose sight of the very 
important point that the tax is to be. 
imposed under s. 182, on professions, trades 
and callings, Moreover, the heading of 
Sch. IV is ‘Tax on trades, professions 
and callings”. So that a company trans- 
acting business when the Municipality is 
only liable if it can be said to be exercis- 
ing a trade, profession or calling within 
the Municipality. The question is, there- 
fore, can a company in the manufacture 
of jutebe said to be exercising a trade, 
profession or calling ? itis not exercising 
a profession or calling in the ordinary- 
sense of those terms. We come then to 
trade. Oan it be said to be exercising 
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‘ade within the Municipality ? The defini- 
on `of trade given in Wharton's Law 
wxicon is traflic, commerce, exchange of 
oods for other goods for money. Though 
mra Halsbury, Vol, 27, Art. 989, one de- 
«nition of trade is ‘business carried on 
mwith a view to profit’, in its ordinary 
neaning trade includes the idea of exchange 
ma the articles produced or stored for 
money ; and a company can hardly be 
aid to be carrying on trade within a 
unicipdlity unless the exhange of goods 
or money takes place there. Now it 
mas been found by the Appsllate Court 
hat the company carries on no such ex- 
thange within the Municipality and that 
its business there is confined to the 
manufacture of jute. Ihold, therefore, that 
p carrying on the business of the manu- 
acture of jute within the Municipality, 
he company does not come under Class. 1, 
ch. IV of the Act, for it cannot be said 
Mo be carrying on trade within the Munici- 
pality even though it carrieson business 
É profit there. The schedule would haye 
been more correctly worded: ‘company 
carrying on trade’ instead of ‘company 
transacting business’. 
There is no need, therefore, to discuss the 
«other points argued before us such as whether 
the Act is ambiguous because the tax is 
«only t> be on the trades specified in the 
«schedule whereas there is no specification 
«of trades in Class 1 of the Schedule. There 
is no real ambiguity in this part of the 
Act.. It is perfectly obvious, when Olass 1, 
Sch. IV is, read along with s. 182, that the 
Legislature intended to impose tax on 
all trades carried on by companies. Section 
182 should, therefore, have read ‘when it has 
been determined that a tax shall be imposed 
on professions, trades and callings every 
person who exercises in the Municipality 
either by himself or by an agent or repre- 
sentative a trade, profession or calling as 
specified in Sch. IV shall take out a 
license or pay the tax imposed under 
cl. (f) of sub-s.(1) of s. 123’, and el. (f), 
sub-s. (1) of s. 123° should have read: 
‘g tax imposed on trades, professions and 
callings as specitied in Sch. IV" introducing 
the word ‘as’ before ‘specified’ in each 
case. Class 1, Sch. IV, specifies in one 
class all trades carried on by companies 
just as Class 2 of the Schedule specifies in 
one class all wholesale trades. In this 
connection the case in Corporation of 
Calcutta v. Standard Marine Insurance 


Co. (1) was relied on by the respondents. 
(1) 220 581. 
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That decision was based on the fact 
that the company had no place of business 
in Calcutta, and its business was carried 
on there by its agents at their own offices. 
The learned Counsel for the respondents 
also relied on the case in Municipal Council, 
Coconada v. Standard Life Insurance 
Co. (2), but there again it was held thar 
because the company had no office or 
establishment within the Municipality, and 
their agent merely procured business 
for the companies within the Munici- 
pality, he could not be said to transact 
business there. This is certainly a very 
fine distinction and on which I would 
not like to rely, but it is convenient one, 
for it would be difficult to assess the tax 
in many cases where business is carried 
on by agents without separate premises. 
He also relied on Municipal Council of 
Coconada v. Clan Line Steamers, Lid. 
(3). There it was held that a Shipping 
Company which earned its profits by the 
carriage of goods by sea could not be said 
to be carrying on trade at Coconada where 
the company loaded and unloaded goods, 
but had only a sub-agent, whereas all 
the contracts were entered into at Madras. 
This decision was based on the decisions 
of Income-tax cases and cannot, I think, 
be safely relied on for the decision ofa 
case under the Bengal Municipal Act. The 
learned Judge in the Court of Appeal 
below has also supported his decision by 
reference to certain reports of Income-tax 
cases, viz., Grainger & Son v. Gough (4). 
Sully v. Attoney-General (5), Lovell and 
Christmas, Ltd. v. Commissioner of Taxes 
(6), Municipal Council, Dindigul v. Bombay 


.Co., Ltd., Madras (7}. But these cases can be 


distinguished because under the Income 
Tax Acts, the important point to consider. 
was where the profits were realised, and it 
has been held that (for the purposes 
of the Income Tax Act) the business of 
a company must be held to be conducted 
where its profits are raised. Under the 
Municipal Act, however, the object is not 
necessarily to tax profits, but to tax the 
carrying on of the trades, professions and 

(2) 24 M 205; 10 M L J 401. 

(3) 42 M 455; 51 Ind. Cas, 692; A I R 1919 Mad, 209; 
36M LJ 2:6; 10 L W 15; 25M LT 192. 

(4) (1896) A 0325; 65 LJ Q B 410; 74 L T 435; 44 
W R 561; 60J P 892. 

(5) (1860) 5H & N71; 29 L J Ex. 464; 6 Jur. (N s) 
1018; 2 L T 439; 8 W R 472. 

©0309 AQ 46; 77 LJ P O 31; 97 L T 651; BAT 
L 


2, 

(7) 52 M 207; 120 Ind. Oas. 867; AT R 1929 Mad, 409; 
56jM L J 525; 29 Hu W 525; (1929) M W N 225; Ind, 
Rul. (1930) Mad. 67, 
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callings as specified in Sch. IV of the Act, 
and a trade may be carried on in one 
place though the contracts are negotiated 
or profits realized in another. For example 
in the case in Burmah Shell Oil Storage 
& Distributing Co. of India v. Sudhansu 
Bhusan Chatterjee (8), referred to by the 
learned Counsel for the appellants it was 
held that the company was carrying on 
a trade in Howrah though all their contracts 
and sales were made in Calcutta, There, 
however, the Oil Distributing Oompany 
delivered oil to customers from their storage 
godowns in Howrah, and therefore, it could 
be said that part of their trade (i. e., exchange 
of goods for money) was conducted there. 
. In conclusion, though I do not agree with all 
reasoning of the learned Judges in the 
Courts below, I think their conclusion is 
right and that the respondent company is 
not liable to tax under the provisions of 
8. 182, Bengal Municipal Act. This appeal 
is, therefore, dismissed with costs. 
Patterson, J.—The question raised 
by this appeal is whether the Barana- 
gore Jute Factory, Ltd., is liable to pay 
the tax on trades, professions and call- 
ings imposed by the Municipal Commis- 
sioners of Barangore under the provisions 
of s. 123 (1) (f), Bengal Municipal Act, 
1932. That section empowers the Oommis- 
sioners to impose, within the limits of 
cee re aan) a ee on the trades, 
professions an callings specified in 
Sch. IV, and s. 182 declares that when 
such a tax has been imposed, every per- 
son who exercises in the Municipality any 
of the trades, professions of callings specifi- 
ed in Sch. IV shall take out a license 
and pay the tax. Schedule 1V purports to 
give a list of taxable trades, professions 
and callings (or rather of persons carrying 
on such trades, etc), and.is divided into 
for classes. Classes 2, 3 and 4 appears 
to fulfil the requirements of ss. 193 and 
182, but in the present case the tax has 
been demanded and paid not in respect 
of any trade, profession or calling specified 
under any of these three classes, but on 
the footing that the company is required 
to take out a license under Class 1 of the 
schedule, namely as a “company transact- 
ing business within the Municipality for 
profits.” The company Bays that it does 
not come under this description, and that 
even if it does, the description is not 
sufficiently precise to saddle it with liability, 
8) 400 W N 766; 166 Ind. Cas, 402; AIR 1936 


( 
Cal. 477; (1936) Or. Cas. 699; 3 "7 903: 
203; 9 RO 513. ) a ; 38 Or. L J 203; 63 © 


inasmuch as it doesnot specify any parti 
cular trade, profession or calling, as con’ 
templated by s. 123 (1) (f) and s. 18 
of the Act. In my opinion both these 
contentions are well-founded and must 
prevail. 

The company buys raw jute ir 
Calcutta and elsewhere ; has it made int 
hessian, etc., at its millat Baranagore, anc 
sells the finished products in Calcutta 
These being the outstanding factsto which» 
the law has to be applied, can it be 
said that the company transact business 
for profit in Baranagore, so as to bring it 
within the mischief of s. 182 read with». 
Olass 1 of the Schedule? The work ofi 
manufacture carried on at Baranagore is ofl 
course an essential part of the business 
of the company, but on the other hand,. 
even that part of the work is controlled 
from Calcutta, and (what is more import- 
ant) the profit-earning contracts of company 
are entered into Calcutta, and it is there 
that he profits accrue. In these circumstances, 
it must, I think, be held that company 
“transacts business for profits,” not at 
Baranagore, but in Calcutta, I am for- 
tified in this view by the opinions expressed” 
and the principles laid down in certain 
English cases and especially in Grainger & 
Son v. Gough 4) and in Lovell and 
Christmas, Ltd. v. Commissioner of Taxes» 
(6). Those cases were under the Income 
Tax Acts, but itseems to me that the 
observations made therein apply with almost 
equal force to the present case, especially 
in view of the facts that the amount of 
the license-tax sought to beimposed on the 
company has no relation to the value of 
that portion of the company’s businesse 
which is carried on in Baranagore, but is, 
under the provisions of Class 1, Sch. IV,, 
based on the total paid-up capital of the 
company. I am, therefore, constrain- 
ted to hold that the company in ques- 
tion is not a company “transacting 
business within the Municipality for pro- 
fit,” and that it cannot be required to take 
out, a license under Class 1 of the Schedule, 

Coming now to the second point raised 
on behalf of the company, it is clear from 
the provisions of s. 182 that a company, 
like a private individual, can only be re- 
quired to take out a license if it exercise 
in the Municipality one or more of the 
trades, professions or callings specified in 
Sch. IV. The trade, profession or calling 
in respect of which the company is sought 
to be made liable in the present case, im 
that described under Olass of the Schedule,. 
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viz. thatofa “company transacting business 
for profit”. 

Now it seems to me that “transacting 
business for profit” isan expression which 
might be applied io almost any kinds of 
trade, profession or calling, and I find it 
quite impossible to hold that it amounts 
to a specification of a trade, profession or 
calling. The fact that Class 1 relates only 
to.companies makes no difference, for 
neither s. 123 nor s. 182 makes any dis- 
tinction between companies and private 
individuals, and the schedule (which is 
intended only for-the purpose of specifying 
the trades, professions and callings that 
are taxable, and that maximum rates at 
which the tax can be imposed), cannot, 
in my opinion, be utilised for the purpose 
of making companies liable in cases 
where private individuals would not be 
liable. - 

This view of the matter is in accord- 
ance with the view taken in Corporation 
of Calcutta v. Standard Marine Insurance 
Co. (1) and Municipal Council, Coconada 
v. Standard Life Insurance Co. (2). Those 
were cases under the old Calcutta Muni- 
cipal Act (Bengal Act II of 1888), and the 
old Madras Municipalities Act (Madras 
Act IV of 1884), respectively, but having 
regard to the similarity in all material 
respects between the relevant provisions of 
those Acts and of the Bengal Municipal 
Act of 1932, it seems to me that the observa- 
tions made in the two cases referred to 

“above on the point now under considera- 
tion, apply with equal force to the present 
case. 

If then the Legislature intended by 
means of the description given under 
Olass 1, Sch. IV, to make a company liable 
qua company, that attempt was doomed to 
failure, and has failed for the reasons 
already indicated. If, on the other hand, 
the Legislature intended to make a com- 
pany liable to pay the tax, whatever was 
the nature of the trade, profession or 
calling it carried on within the Municipa- 
lity, it should have said so in so many 
words: it has not said so, and the com- 
pany cannot, therefore, be held to be liable 
in that way. Lastly, the Legislature may 

` have intended to make a Company liable, 
if the trade, profession or calling it exer- 
cised within the Municipality was one of 
those specified in Classes 2, 3 or 4 of the 
Schedule. Here again the Legistature has 
not said so, and in any case the manu- 
facture of hessians, ete., is not one of the 
specified trades, profession or callings. 
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Besides, in the present case, the company 
has been sought to be made liable under 
Class 1 alone without any reference to the 
other three classes. 

Apart, however, from the difficulty of 
ascertaining and giving effect to the in- 
tention of the Legislature with regard to 
Class 1 of the Schedule, I find it quite 
impossible to hold that, so far as that 
class is concerned, the Schedule does what 
5. 123 requires it todo, viz., specify any 
trade, profession or calling as being 
taxable under that class. That being so, 
the company cannot be made liable for 
the tax as coming under Class 1, whether 
it be a company transacting business 
within the Municipality for profit, or not. 
The result is that the appeal must, inmy 
opinion, be dismissed with costs. 

It is to be hoped that the observations 
I have made in the course of this judg- 
ment will be of some assistance to the 
Local Government in framing appropriate 
amendments with a view to their incor- 
poration in Sch. IV. The Local Government 
have power under s. 557 to amend the 
Schedule at any time, and the circumstances 
that have given rise to the present litiga- 
tion make it clear that some amendment 
is called for. 


8. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 744 of 1936 
December 8, 1934 
JAI LAL, J. 
NAZIR HUSSAIN—DEFZNDANT—ÅPPELLANT 
versus 
Musammat SULTAN BI—PLAINTIFF AND 
ANOTdE& —DERENDANT — RESPONDENTS 

Custom (Punjab)—Succession — Jhelum District— 
Property inherited by two unmarried daughters and 
mother half and half—One daughter dying and other 
marrying—Mother in sole possession—Neither of the 
daughters in possession 26 years before suit — After 
death of mother, sister of original owner, if can claim 
inheritance in preference to sons of married daugh- 
ter. 

6, the original owner, died leaving a widow, two 
daughters and a mother. His widow re-married soon 
after his death and consequently half of his land was 
mutated infavour of the two daughters and the 
other half in favour of the mother. One of the 
daughter's died unmarried and the other married a 
collateral of S inthe 5th degree, On the death of the 
unmarried daughter and the marriage of the other 
daughter half of the land which had been mutated in 
their favour was taken by 8's mother who consequent- 
ly remained in possession of the entire land. It wag 
26 years before the suit that neither of the daughters 
remained in possession of half the land mutated in 
their favour, The mother died about a yearand 


904 


half before this suit and a sister of S institut- 
ed suit for possession of his property alleging that 
according to custom she was a preferential heir to 
the sons of the married daughter of S : 

Held, that the married daughter ceased to be 
in possession of the property 26 years ago and there- 
fore her sons were not entitled to claim by right of 
inheritance. The sister, therefore, inherited the pro- 
perty of her brother. 


S. C. A. from the decree of the District 
Judge, Jhelum, dated March 18, 1936. 

Mr. Bishan Narain for Mr. M. L. Puri, for 
the Appellant. 

Mr. Amar Nath Chona, for the Respond- 
ent (Plaintiff). 


Judgment.—The following facta are 
admitted: Saidan Shah was the original 
owner of this land. He died leaving a 
widow, two daughters and a mother 
Musammat Anaran Bibi. His widow remar- 
ried soon after his death and conse- 
quently half of his land was mutated in 
favcur of the two daughters and the 
other half in favour of Musammat Anaran 
Bibi. Both the daughters were unmarried 
at the time of his death. One of them died 
unmarried and the other married a col- 
lateral of Saidan Shah in the 5th degree. 
On the death of the unmarried daughter 
and the marriage of the other daughter, 
half of the land which had been mutated 
in their favour was taken by Musammat 
Anaran. Bibi who consequently remained in 
possession of the entire land. I should 
have stated that Saidan Shah died about 
35 years ago and his daughter married 
about 26 years ago. Thus it was 26 
years ago that neither of the daughters 
remained in possession of half the land 
mutated in their favour and Musammat 
Anaran Bibi came into possession of the 
entire land. Musammat Anaran Bibi died 
about a year and a half before this 
suit and the respondent, who is a sister of 
Saidan Shah, instituted this suit for pos- 
session of his property alleging that ac- 
cording to custom she was a preferential 
heir to the appellants, the sons of the 
married daughter of Saidan Shah. 

The learned District Judge relying upon 
the Customary Law of the Jhelum District 
has decreed the suit but has granted a 
certificate to the appellents under s. 41, 
Punjab Courts Act. No evidence was 
produced by either party and admittedly, 
therefore, the decision of the question 
turns on the interpretation of the riwaj-i-am. 
There are two relevant paragraphs of the 
riwajt-am para. 62 and para. 68. It is 
provided there that sisters inherit the 
property of their brother. With regard 
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to the daughters’ sons, itis recorded that 
they inherit only if their mother had 


inherited the property as a daughter and 
was in possession of such property. It 
has already been stated that after the 
death of the married daughter half of the 
property which had been mutated in 
favour of the daughters was mutated in 
favour of Musammat Anaran Bibi. That 
was 26 years ago, The married daughter, 
therefore, ceased to be in possession of the 
property 26 years ago. Her sone conse- 
quently are now entitled to claim that 
property by right of inheritance. In my 
opinion the learned District Judge has 
correctly interpreted the riwaj-t-am in 
this case and I dismiss this appeal with 
costs, 


D. Appeal dismissed, 





PATNA HIGH COURT 
Letters Patent Appeal No. 26 of 1937 
January 21, 1938 
COURTNEY-TERRELL, U. J. AND JAMES, J, 
UMASHANKAR PRASAD—Ptaintige— 
APPELLANT 


veTSUs 
KUNJ BIHARI THAKUR AND OTHERS— 
DEFENDANTS— RESPONDENTS 

Bihar Tenancy Act (VIII of 1934), s. 116—Lease 
for a year certain—Whether included in “lease for a 
term of years" in s. 116—Such lease, if lease from 
year to year—Oral lease, if should be registered in 
order that occupancy rights may be acquired. 

A lease for a year certain is included in the 
expression “a lease fora term of years” in s. 116, 
Bihar Tenancy Act. The words “a term of years” is a 
generic term. It does not refer to the actual 
expression of the period in the lease itself. The 
Act is not referring to the precise expression used 
in the lease but to aclass of leases. The expression 
means merely a period of time which can be 
measured in years. One year is a measure of years. 
Six montbs is a measure of half of a year, 4. e. itis 
a measure which can be reckoned in years, In other 
words, the true meaning of the expression is that it 
must be a lease for a definite period, to come to an 
end at a definite date and nothing more; and ifthe 
meaning were that the term of years must be a 
term of at least two years, it would mean thata 
person who had got a lease for one year certain, 
would be in a better position with regard to the 
possible acquisition of occupancy right than a man 
whohada definite lease for two years. For the 
latter, under the construction of the Act he would 
most certainly be prevented from obtaining occu- 
pancy rights, whereas the former being outside the 
definition would be ableto obtain occupancy 
rights. Bishop of Bath's case (1), explained. 

Similarly a leage for a year certain is not the 
same as a lease from year to year; where the former 
expression isused whether the landlord takes any 
steps or not the tenant becomes a trespasser when 


- his lease comes toan end, whereas when the latter 


expression is used, the tenant has the right to stay 


1938 
for a year certain and if he shall not receive notice 
from the landlord to quit his tenancy at the end of 
the year certain, then his tenancy shall extend for 
another period of one year. The expression “from 
year to year” in the section, therefore, also does not 
cover the lease forone year certain, because the 
rights of the tenant in the latter case are better than 
the rights of the tenant in the former case. 

Tt isnot necessary for an oral lease to be registered, 

| in order that the tenant should acquire an occupancy 
right. 

L. P. A. froma decision of Mr. Justice 
Rowland, dated September 2, 1937. 

Messrs. S. M. Mullick and A. K. Mitter, 
for the Appellant. 

Mr. B.C. De, for the Respondents. 

Courtney-Terrell, C. J.—This is a 
Letters Patent Appeal from the decision 
of Mr. Justice Rowland sitting siogly 
and setting aside the judgment of the 
Distiict Judge and restoring the decision of 
the Munsif by which the plaintiff's claim was 
dismissed. The facts are that the plaintiff 
owned certain zirat land. By an oral lease 
he let it.out to the defendant for a definite 

- period of one year (Fasli year 1339) ending 
on September 14, 1932. As the defendant 
did not deliver up possession on Septem- 
ber 14,1932, when he became a trespasser; 
his right to occupy the land having ceased, 

the landlord in August 1933 sued to eject 

him, Certain defences were set up by the 

defendant which‘on the findings cf fact of 
the lower Appellate Court have been found 

to be baseless and have not been supported 

either before the learned Judge sitting 

singly or before us. But one point was 

taken before the learned Judge which he 

accepted. The defendant said that he had 

acquired occupancy rights and that 

his case being governed by a lease for one 

year only was not affected by s. 116 of the 

Bihar Tenancy Act. He relied upon the 

wording of the last paragraph of the section: 

“A proprietors private lands known in 

Bengal as khamar, nij or nijjot, and in, 
Bihar as zirai, nij, sir or khamat, where 

any such land is held under a lease for 

a term of years or under a lease from 

year to year". 

It was contended with success before the 
learned Judge that alease for a definite 
pericd of one yearis not on the one handa 
lease from year to year, nor is it, it is said, 
a lease which comes under the term “a 
lease for a term of years”. The learned 
Judge is of opinion that the term of years 
must be a term of at least two years and 
I think he was completely misled by the 
citation of an old report of the Bishop of 
Bath's case (1) which was reported in 6 


(1) 6 Ooke’s Rep. 34b; 77 E R 303, 
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Ooke’s Report 34-b and reproduced in 77 
English Reports 303. The learned Judges 
in that case were discussing the various 
expressions used in a lease and the portion 
of the Coke’s Report relied upon runs thus: 

“Tt was resolved, if a man makes a lease from the 
Feast of St. Micheal, for as many years as I. 5, 
shall name, in this case if I.S. name a certain 
term (in the life of the lessor) it is a good lease by 
matter ex post facto. So itis of all leases which are 
to commence on & condition precedent. And as to 
Potkin's casein 14 H, 810-5 which was cited by 
the Counselon both sides in this case, where the 
case was, that Potkin, 10 H.7 demised a wood to the 
defendant to commence at the Feast of St. Micheal 
next followirg, pro term, unius anni and sic 
de uno anno in annum, quamdiu ambabus partibus 
placuerit, and there two justices against two. It 
is new resolved, per totam curiam, that in such case 
after three years ad maximum, it was but a lease at 
will, because beyond that, theterm has not any 
certain continuance or determination; and on the 
matter is no other, thanifone demises lands for 
such term as both parties shall please, this is but 
a lease at will, because the term is altogether 
uncertain. Butifa man leases his land for years, 
it is a good lease for two years, because it shall be 
taken good for such a number with which at least the 
plural number will be satisfied, and that is with two 
years.” . j 

Now the meaning of this passage is 
simply that if a man uses the expression 
“I lease my land to you for years” 
or “I lease my land to you for a term of 
years” either of those expressions being 
the expressions used by the lessor in the 
lease, that the word “years” being in the 
plural, the plural must be given effect to 
and the’ plural cannot be given effect to 
unless the lease is understood ag being 
for a period at least of two years’ duration. 
But in the case before us no such expression 
is used in the lease at all. The lease wag for 
one year certain. Now in the Act which 
we are considering and in the portion 
which I have quoted above, the words 
“a term of years” is a generic term. It 
does not refer to the actual expression of 
the period in the lease itself. That ig 
manifest, for if the expression used in 
the lease itself were ‘I let the land to 
you for a term of years” although the 
tenant might be entitled, as was said in 
the English Report which I have quoted, 
to retain the land for two years at 
least, it cannot be said with certainty 
that Le was entitled to retain the land for 
five years, or six years or nine years. The 
Act is not referring to the precise expres- 
sion used in the lease but to a class of 
leases. Now it means merely a period of time 
which can be measured in years. One 
year is a measure of years. Six months is 
a measure of half of a year, i. e. itis a 
measure which can be reckoned in years, 
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In other words, the true meaning of the 
expression is that it must. be a lease for 
a definite period, to come to an end at 
a definite and nothing more: and if the 
meaning were as imagined by the learned 
Judge to be the correct meaning, it would 
mean that a person who had got a lease 
for one year certain, would be in a better 
position with regard to the possible acquisi- 
tion of occupancy right than a man who 
-had a definite lease for two years, For 
the latter, under the construction of the 
Act he would most certainly be prevented 
from obtaining occupancy rights, whereas 
the former being outside the definition 
would be able to obtain occupancy rights. 
The misunderstanding by the learned Judge 
of the use of the words “a term of years” 
misled him throughout his decision. Simi- 
larly a lease for a year certain is not the 
same as a lease from year to year where 
the former expression is used whether the 
landlord takes any steps or not, the tenant 
becomes a trespasser when his lease comes 
to an end, whereas when the latter expres- 
sion is used, the tenant has the right 
to stay for a year certain and if he 
shall not receive notice from the land- 
lord to quit his tenancy at the end of the 
year certain, then his tenancy shall 
extend for another period of one 
year. The expression “from year to year”, 
therefore, also does not cover the lease for 
one year certain, because the rights of 
the tenant in the latter case are better than 
the rights of the tenant in the former case. 
It was contended by Mr. De supporting 
the conclusion of Mr. Justice Rowland that 
the true meaning of the legislation was 
that in order to prevent the tenant from 
acquiring occupancy rights, there should 
be a registered lease; and by way of fur- 
thering that argument, he made reference 
to the later statute the Chota Nagpur 
Tenancy Act, s. 43 where it certainly is 
provided that if a lease is to cut the 
tenant off from obtaining occupancy rights, 
it must be a registered lease. There in 
the Chota Nagpur Tenancy Act, the words 
expressly are ‘registered lease’ and fur- 
thermore the expression marking the period, 
instead of being, as in s. 116 of the Bihar 
Tenancy Act, “a term of years” is thus ex- 
pressed “a term exceeding one year or on a 
lease, written or oral for a period of one 
year or less”. It will be noticed that the 
demand for registration, the expression 
“a period of one year or less” and the 
further expression “written or oral” are 
all different and are in contrast with the 
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expressions used in the Bihar Tenancy 
Act. It is not necessary for an oral lease 
to be registered, nor indeed do I see 
any manner in which an oral lease 
can be registered. The demand for regis- 
tration applies purely to a written lease. 
The learned Judge who heard this case 
was, I think, misled by the case in Coke’s 
Report, but if it is carefully read, it will 
be seen that the words “term of years” 
are used there in the sense of the, actual 
expression used in the lease, where- 
as in s. 116 the words “a term of years” 
are merely a classificatory term and mean 
nothing more than any definite term and 
any definite term of time may be measured 
in years though not necessarily an even 
number of years. 

For these reasons, in my opinion, the judg- 
ment of Mr. Justice Rowland must be re- 
versed and the judgment of the District 
Judge must be restored. The respondents 
must pay.the costs of this appeal throughout. 

James, J.— I agree. 

D. Order accordingly. 


CALCUTTA HIGH COURT 

Insolvency Case No, 249 of 1931 
August 12, 1936 
PANOKRIDGE, J. 

In re UPENDRA NATH KAR. 
BHOWANIPORE BANKING 
CORPORATION, Lep. —UREDITOR— 
PETITIONER 
Deed—Construction—Mortgage by limited company 
and one U owner of other firm of immovable pro- 
perty of limited company—Clause in deed that 
if property mortgaged was insufficient to satisfy 
debt mortgagee could realise balance from assets 
of U's firm- and by personal decree against U 
and his property and by all other lawful means— 
Mortgaged property proving insufficient on sale after 
„final deeree—U adjudged insolvent after final dec- 
ree—Adjudication annulled on approval of scheme 
of composition—No knowledge to mortgagee of this or 
of insolvency of U—Mortgagee applying for per- 
sonal decree—On knowledge mortgagee applying to 
trustees of composition deed to register claim— 
Objection that no liability attached to insolvent 
without personal decree—Held on construction that 
mortgagee could recover balance inthis way—Objec- 
tion that Official Assignee ought to have been made 
party to mortgage suit—Civil Procedure Code (Act V 
of 1908), O. XXII, r. 10, helddidnot give right to 
Official Assignee to be made party on ground that 
property of insolvent devolved upon him—Transfer of 
Property Act (IV of 1882),s. 92—Applicability— 
Presidency Towns Insolvency Act (III of 1909),s. 101— 
Words ‘Oficial Assignee’ if include trustees under 
composition deed—Application calling upon such 

trustees to admit claim, whether an appeal. 

A company obtained an advance from the Bank. 
That advance was secured by a deed of mortgage 
to which the limited company and one U, who was 
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the proprietor of a business known as Kar & Co. 
were parties. The mortgage security consisted of 
immovable property belonging to the limited com- 
pany. Under a clause, in the deed in case of 
default, the Bank was to be competent to insti- 
tute a suit against both the limited company 
and U and bring the mortgaged property to 
sale, and in casethe sale proceeds are insuffi- 
cient to discharge the mortgage debt to realise the 
balance from all the assets belonging tothe firm 
styled “Kar & Oo.," owned by U and by securing 
a personal decree against U from his personal 
and other properties and “by all otber means ac- 
cording to law.” In a suit by Bank against the 
company and U, a final decree was passed and 
the property sold but the price was not sufficient 
to discharge thedebt. U was adjudged insolvent 
after the final decree but the Bank - had no 
knowledge ofthis. The Bank applied for personal 
decree against U. The adjudication was annulled 
on approval of a schtme of composition and the 
Bank having known of the scheme and of adjudi- 
cation of U applied to the trustees of composition 
to register his claim. The trustees not having 
done this, the Bank applied for an order that 
the proof of debt lodged with the trustees should 
be admitted. The trustees contended that there 
could be no claim without personal decree against 
U andthat the Official Assignee ought to have 
been made a party to mortgage suit: 

Held, that the words in the clause in the mort- 
gage deed “by all other means according to law” 
recognized the right of the mortgagees to recover 
from the surety in any way they could; as for 
example, by filing suit based on the contract of 
guarantee, if for any reason they did not choose 
or were not able to obtain a personal decree in the 
mortgage suit. 

Held, also that the effect of O. XXII, r. 10, Civil 
Procedure Code, was not to give to the Official As- 
signee a right to be made a party on the ground that 
the property and assets of the insolvent had devolved 
on him by virtue of the order of adjudication, 

Section 92, Transfer of Property Act applies 
only when some one other than the mortgagor has 
in fact redeemed the property. 

The words “Official Assignee” in s. 101, Presi- 
dency Towns Insolvency Act, do not include trustees 
under a deed ofcomposition. Moreover, an applica- 
tion calling upon them to admit a claim cannot 
rightly and properly be called an appeal from 
their decision within the meaning of s. 101. [p, 
999, col, 1.] i 


Messrs. S. M. Bose, N. C. Chatterjee and 
R. Chaudhuri, for the Petitioner. 

Mr. Carden Noad, for the Trustees. 

Order.—This is an application by the 
Bhowanipore Banking Corporation, Ltd., 
for an order that the proof of debt lodged 
by the applicant with the trustees of a 
certain deed of composition should be 
admitted, and for an order that the trustees 
should pay to the applicant the dividends 
payable on the applicant's claim on the 
basis of the dividends already issued. 
The circumstances which give rise to this 
application are as follows: A company 
called “Kars Bricks and Tiles, Ltd.” 
obtained an advance of a lac of rupees 
from the applicant (hereinafter referred to 
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as “the Bank") on September 27, 1927. 
That advance was secured by a deed of 
mortgage to which the limited company 
and one Upendra Nath Kar (hereinafter 
referred to as “the insolvent’), who was 
the proprietor cf a business known as 
Kar & Co. were parties. The mortgage 
security consisted of immovable property 
belonging to the limited company. The 
papers before me do not contain a 
complete translation of the mortgage-deed, 
which was in the Bengali language, but 
a translation of the material clause is set 
outin the affidavit used in reply. Under 
that clause, incase of default the Bank 
is to be competent to institute a suit 
against both the limited company and the 
insolvent and bring the mortgaged-pro- 
perty to sale, and in case the sale proceeds 
a insufficient to discharge the mortgage- 
debt 

“to realise the balance from all the assets belong- 
ing to the firm styled ‘Kar & Oo.” owned by the 
insolvent and by securing a personal decree 
against the insolvent from his personal and other 


properties and by all othər means according to 
aw n 


On August 17, 1931, (?) the Bank proceed- 
ed to enforce their mortgage by a suitin the 
Court of the Subordinate Judge at Alipore. 
In that suit both the limited company and 
the insolvent were made defendants. The 
preliminary mortgage-decree was made 
on February 15, 1931, and the final decree 
on January 12, 1932, On a date in 
January subsequent to the final decree, 
the insclvent was adjudicated under the 
Presidency Towns Insolvency Act by this 
Court in pursvance of a petition pre- 
sented on October 8, 1931. The Bank 
allege that they were not aware of the 
insolvent’s adjudication until some time in 
May 1934. 

On November 9, 1932, the mortgaged 
property was brought to sale and the 
mortgagee Bank were declared the pur- 
chasers, being the highest bidders ata 
sum of Rs. 26,410. After setting off that 
sum there remained due to the Bank 
Rs. 10,03,975-5-2. There was an applica- 
tion by the limited company to have the 
sale set aside, butthe proceedings termi- 
nated in favour of the Bank and the sale 
was confirmed. On March 12, 1934, the 
Bank applied tothe Alipore Court fora 
personal decree against the insolvent for 
the sum still outstanding. On May 25, 
1934, the Bank, who had come to know of 
the insolvency and had ascertained that 
the adjudication had been annulled in con- 
sequence of the Court’s approval of a 
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scheme of composition under s, 30, Presi- 
dency Towns Insolvency Act, wrote -to the 
trustees of the deed asking them to regis- 
ter their claim. Certain correspondence 
followed, in which the trustees asked for 
and obtained, documents in support of the 
Bank's claim, and the position finally taken 
up by the trustees was that, on the true 
construction of the deed, before the Bank 
could proceed to satisfy their claim by 
executing it against the insolvent, they 
must first obtain a personal decree against 
him. The trustees also indicated that as 
the adjudication order had been made prior 
to the application for personal decree, the 
application was bad because the High 
Court’s leave to make it had not been 
obtained under s. 17, Presidency Towns 
Insolvency Act. The trustees successfully 
advanced this contention before the Subor- 
dinate Judge at Alipore, who on the ground 
tbat no leave had been obtained dismissed 
the application. I do not think it neces- 
sary’to set out in detail the further steps 
which the Bank took and it will be sufi- 
cient to. state that notice of the present 
application was served on the trustees on 
July 16,1936. I should add, however, that 
from time to time the trustees distributed 
dividends to the insolvent’s creditors under 
the terms of the deed of composition, and 
that some of such distributions were prior 
to, and some subsequent to, the receipt by 
the trustees of notice of the Bank's claim. 
The Bank have not participated in any of 
the dividends distributed. 

The application is opposed by the trus- 
tees upon several grounds. The first ground 
advanced is that which the trustees put 
forward when the question of the Bank’s 
claim was first agitated, namely that no 
liability can attach to the insolvent until a 
personal decree has been made against 
him: admittedly no such decree has been 
obtained, and inasmuch as the insolvent is 
now dead, quite apart from any other 
objections there might be to such a decree 
being passed, it may be assumed that no 
personal decree will ever be made against 
him or his representatives. The decision 
of this question depends upon the construc- 
tion of the deed. I feel no doubt at all 
that the clause was inserted for the benefit 
of the mortgagees and that it was intended 
to provide them with a way of recovering 
their debt from the guarantor, and was 
not intended in any way to limit their 
ordinary rights against him. Both the 
limited company and the insolvent are 
referred to in the deed as the mortgagors, 


In ve UPENDRA NATH KaR (OAL,) 


171310 


and in my opinion, the words in the clause 
“by all other means according to law" 
recognize the right of the mortgagees to 
recover from the surety in any way they 
can; as for example, by filiug a suit based 
on the contract of guarantee, if for any 
reason they do not choose or are not able 
to obtain a personal decree in the mort- 
gage suit. The first objection, therefore, 
fails. 

It is suggested that at some stage or 
other the Official Assignee should. have 
been made a party tothe mortgage suit. 
He clearly could not have been made a 
party prior to the order of adjudication, 
and before the date of adjudication the 
final decree had already been made. Ido 
not think that the effect of O. XXII, r. 10, 
is to give to the Official Assignee a right 
to be made a party on the ground that the 
property and assets of the insolvent have 
devolved on him by virtue of the order of 
adjudication. The next point taken by the 
learned Counsel for the trustees is that the 
surety has been deprived of the benefit of 
the security for the debt and has thereby 
been discharged from liability. It is stated, 
with what justification, I am not able to 
say, that the price obtained for the prop- 
erty was quite inadequate, and it is sug- 
gested that if a proper price had been 
obtained at the auction gale, the defi- 
ciency would have been very considerably 
reduced. In other words itis said that if 
the insolvent had been able to redeem, 
his liability as surety would be compara- 
tively small. Undoubtedly under s. 91, 
Transfer cf Property Act as it stood at the 
date of the mortgage deed, he had the 
right to redeem or institute a suit for 
redemption. As he had this right, he was 
properly made a party to the mortgage suit. 
He did not seek to exercise his right to 
redeem, and it is now suggested that it 
was the duty of the mortgagees to- have 
the decree drawn up in some way which 
would preserve that right. [cannot see on 
what principle that duty was cast upon the 
mortgagees, or how by taking a decree in 
the ordinary form they have discharged the 
surety from his liability. 

Reference has been made to the doctrine 
of subrogation, and my attention has been 
directed tos. 92, Transfer of Property Act. 
It appears to me that the contention of the 
Bank is justified when they say that the 
section applies only when some one other 
than the mortgagor has in fact redeemed 
the property, and that it hasno bearing 
on the circumstances of the present case. 


1938 
Finally a technical point is taken. It is 
said that this application is barred by 
limitation. When I asked where I should 
find the law prescribing the pericd of limi- 
tation for an application such as this, I was 
referred tos. 101, Presidency Towns Insol- 
vency Act. That section provides a period 
of 20 days for an appeal from any act 
or decision of the Official Assignee or from 
an order made by an Officer of the Court 
empowered under s. 6 of the Act. Nothing 
is said in the section as to applications 
arising from a refusal by trustees under a 
deed of composition to admit a claim. 
Learned Counsel, however, argues that when 
an adjudication is annulled for the purpose 
of adjudicating upon claims, the \trustees 
take the place which has hitherto been 
occupied by the Official Assignee, and that 
s. 101, must be read to cover an applica- 
tion such as this. I find it impossible to 
agree, although possibly it would have been 
better, had the Act made some provision 
of the nature suggested. | should not, 
however be justified on that account in 
construing the words “Official Assignee” 
to include trustees under a deed of compc- 
sition. Moreover, I do not think that an 
application calling upon them to admit a 
claim can rightly and properly be called 
an appeal from their decision within the 
meaning of s. 101. There is this further 
difficulty that it is not easy to point toa 
definite refusal to admit, which is the 
decision against which it is said the Bank 
are now appealing. 

‘ Copies of a number of letters are at- 
‘tached to the affidavit in support of the 
application, but the trustees do not rely 
upon apy of them as containing the refu- 
sal. They point to a statement in the 
letter of June 3, 1936, written by the 
trustees’ solicitor to the effect that in July 
1934 the trustees intimated to the Bank 
that unless the Bank could obtain a per- 
sonal decree against the insolvent’s estate, 
the trustees would not admit ‘such claim. 
I cannot treat this as evidence of a refusal, 
and the fact that, as is shown by the letter 
itself, the trustees were taking advice as 
to their position indicates that there had 
been no such refusal as is suggested. This 
disposes of the main points urged. The 
Bank are entitled to have the claim admit- 
‘ted subject to reduction of Rs. 140, which 
are being held on their account by the 
Receiver appointed in the mortgage suit. 
With regard to the liability of the trustees, 
I do not think they can be held liable in 
respect of any dividend paid prior to 
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May 1934. It appears to me, however, that 
after they received notice of the Banks 
claim, they paid subsequent dividends at 
their own risk, and although of course tbe 
assets of the insolvent, if any, must first 
be exhausted in putting the Bank in the 
same position as the other creditors, if there 
is any deficiency in this respect it appears 
to me the trustees are liable. Both parties 
are entitled to their ccsts out of the insol- 
vent’s estate. 
8. Order accordingly. 





RANGOON HIGH COURT 
Civil Revision No. 37 of 1937 
March 30, 1937 
MosELY, J. 
U NAY DUN—APPLIOANT 
versus 
MAUNG MYA DIN—Opposits Party 
Court Fees Act (VII of 1870), s.7 (iv) lo), Sch. II, 
Art. 17 (v)—Deed of adoption, cancellation of—Court- 
fee payable. ; 
A suit for cancellation of a deed of adoption 
should be stamped, whether under s. 7 (iv) (e), or 
Sch. II, Art. 17(v), Oourt Fees Act, at Rs. 10, for 
the court-fee on a suit to declare an adoption 


invalid, where the consequential relief claimed is 
that of cancellation of the deed, cannot be more 
than the court-fee to set aside an adoption, which 
is Rs. 10. Bama Soondaree v. Soorjo Coomar (1), 
Keshava v. Lakshminarayana (2) and Maung Kyin 
v. Po Thin (3), referred to. 


Mr. U Tun Aung, for the Applicant. 

Mr, J. C. De, for the Opposite Party. 

Order.—I have no doubt that a suit 
for cancellation of a deed of adoption 
should be stamped, whether under s, 
(iv) (e), or Sch. H, Art. 17 (v), at Rs. 10, 
for the courtfee on a suit to declare 
an adoption invalid, where the consequential 
relief claimed is that of cancellation of 
the deed, cannot be more than the court- 
fee to set aside an adoption, which is 
Rs. 10. See Bama Soondaree v. Soorjo 
Coomar (1). Of the two cases cited by 
the trial Court, Keshava v. Lakshminarayana 
(2), refers to valuation for jurisdiction and 
not for court fee at all, and Maung Kyin 
v. Po Thin (3), merely says that the plain< 
tiffs valuation must be accepted, according 
to which Rs. 10 is correct. This applica- 
tion in revision will accordingly be successful 
and the order of the trial Court, directing 
the plaintiff to stamp his plaint according 
to the loss which would accrue to the 
defendant, set aside with costs of this 


(1) 22 WR 338. 
(2) 6 M 192. 
(3) (1903-04) 2 LB R 266, 
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application ; Advocates fee two 
mohurs. 


D. Revision allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 462 of 1933 
March 17, 1937 
BroomrteLp AND N. J. Wanta, JJ. 
NARHARI DAMODAR VAIDYA AND OTHERS 
--PLAINTIfRs-—APPELLANTS 


versus 
BHIMRAO RAMJI AMBEDKAR AND OTAERS 
— DEFENDANTS —RESPONDENTS 
Custom—Proof of—Right of exclusive user of tank 
—Cusiom immemorial—Proof, nature of—Presump- 
tion of such custom of immemorial user, when can be 


rawn. 

To establish a right of exclusive user of a public 
tank on basis of immemorial custom by a parti- 
` cular section of people, it is not always necessary 
to produce evidence going back beyond the memory 
of living persons. Nor, of course, is it necessary 
in a case of this kind to have evidence of positive 
acts of exclusion of one party by the other. But a 
custom proved to have existed during the period of 
living memory can only be presumed to have exist- 
ed from beforethe period of legal memory in 
cases where conditions may be assumed to have 
been permanent and stable, so that it is reasonable 
to infer that whathas happened during the period 
covered by theevidence has also happened from 
time immemorial; where such is not the case, no such 
presumption arises. Mariappa v. Vaithilinga (1), 
relied on, Anandrav Bhikaji v. Shankar Daji (2) 
and Sankaralinga Nadan v. Rajeswara Dorat (3), 
distinguished, 


8. O. A. from a decision of the Second 
Assistant Judge, Thana, in Appeal No. 32 
of 1931. 

Mr. V. B. Virkar, for the Appellants. 

Messrs. S. V. Gupte and B.G. Modak, for 
Respondent No. 1. 

Broomfield, J.—The appellants, on be- 
half of the caste Hindus of the town of 
Mahad, sued the respondents, who repre- 
sent the so-called “untouchables,” for a de> 
claration thai the Choudhari Tank near the 
town belongs to them and that they alone 
have aright to use it and the respondents 
are not entitled to use it, and for an ia- 
junction against the respondents not to 
use it. The claim to ownership is not now 
persisted in and it is conceded that as 
found by the trial Court, the tank belong- 
ed to Government under the provisions of 
s. 37, Bombay Land Revenue Code, and 
has now vested in the Municipality of 
Mahad under s. 50, District Municipalities 
Act. It is also conceded now that the 
caste Hindus are not entitled to exclusive 
user of the tank as against all the world, 
since Muhammadans may and do use it. It 
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gold is contended nevertheless that the appel- 


lants haye the right to use it themselves 
and to exclude the “untouchables” from 
the use of it, and this rightis said to be 
based on immemorial custom. 

The trial Judge found that the plaintiffs 
have proved a long-standing custom (he 
does not describe it as immemorial) of 
using the tank-water to the exclusion of 
the“untouchables.” He held, however, that 
the custom conferred no legal right upon 
the plaintiffs because “mere user of a 
public tank by one class and non-user 
by another would not clothe the class maka 
ing the user with any legal rights or rights 
of ownership." On appeal the Assistant 
Judge confirmed the finding that the caste 
Hindus have not proved that they have any 
legal right to exclude the “untouchables.” 
He has relied to some extent on a judg- 
ment of Sir Sadashiva Ayyar in Mariappa 
v. Vaithilinga (1), (a case not reported 
apparently in the authorized reports): but 
his main reason seems to be that he held 
that the custom is not shown to be imme- 
morial, 

The Chaudhari tank is a small lake or 
a large pool, between four and five acres 
in extent, on the outskirts of the town. It 
is surrounded on all sides by Municipal 
roads beyond which are houses occupied 
by caste Hindus (and a very few Muham- 
madans), and the owners of these houses 
also own in many cases strips of land on 
the edge of the tank, ghats or flights of 
steps to get to the water and the masonry 
embankments along the sides. There are 
no houses of “untouchables” anywhere 
near. It is not known how old the tank is, 
except that it is admittedly not less than 
250 years old. There is no evidence as 
to its origin. It isnot even clear that it is 
artificial. The trial Judge took the view 
that it was “a natural excavation in the 
bed of the earth, of course repaired and 
re-modelled by human agency,” If this 
is so—and the point was not disputed in 
the argument before us—it is probably 
many centuries old. The water supply 
comes from the monsoon anda few natural 
springs. The population of the town of 
Mahad is between seven and eight thou- 
sand, of whom less than 400 are ‘‘untouch- 
ables. The Municipality was established 
in 1865, but thereisno evidence available, 
at any rate on the record of this case, as 
to the early history of the town or as to 
the time when the site was first inhabited. 
The ‘plaintiffs haveexamined a number of 

(1) (1913) M W N 247; 18 Ind, Cas, 279. 
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witnesses, many of them old inhabitants, 
whose evidence may be said to have estab- 
lished that within the period of living 
memory the tank has been used exclusively 
by the caste Hindus (anda few Muham- 
madans) and has never been used by the 
“untouchables.” Itisin fact admitted that 
the latter never used it before the year 
1927, when a campaign against the doctrine 
of “untouchability” was carried on by 
defendant No. 1 and some of the ‘“untouch- 
ables" “went and drank the water as a 
protest, They were assaulted and beaten 
by the caste Hindus and there were crimi- 
nal prosecutions which led to the present 
suit. Asthereis no record of any attempt 
having been made by the “untouchables” 
to use the tank before that, there is no 
evidence of any positive acts of exclusion. 
What is proved is user by the one party 
and absence of user by the other. This 
was due, no doubt, not to any accidental 
causes, but to the mutual acceptance of the 
doctrine of “untouchability” which until 
recent years was not openly challenged. 
The learned Assistant Judge comments 
on the fact that there is no evidence of the 
exclusion of the untouchables” in pre-Bri- 
tish times, nothing to show that the exclusion 
or exclusive user was inforce in the days of 
that Maratha rule or the Mussalmanrule. It 
is of course not always necessary to produce 
evidence going back beyond the memory 
of living persons. On proof of enjoyment 
for a periodeven Jess than that, the Courts 
have frequently felt justified in holding, in 
the absence of evidence to the contrary, 
that a custom has existed from time im- 
memorial. Nor, of course, is it necessary 
in a case of this kind to have evidence 
of positive acts of exclusion of one party 
by the other. There could be no such 
evidence as long as the enjoyment of the 
caste Hindus was not challenged, and it 
would not be likely to be challenged as 
long as the doctrine of “untouchability” 
prevailed and was accepted. Buta custom 
proved to have existed during the period of 
living memory can only be presumed to 
have existed from before the period of 
legal memory in cases where conditions 
may be assumedto have been permanent 
and stable,so that it is reasonable to infer 
that what has happened during the period 
covered by the evidence has also happened 
from time immemorial, This is where the 
plaintiffs’ case, in our opinion, breaks down. 
As long as conditions were at all similar, 
as long as the houses of the caste Hindus 
have surrounded the tank (which is not 
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necessarily very long, as the tank ison the 
outskirts of the town and the land round it 
would not be likely to be occupied until 
after considerable expansion of the original 
settlement) it may be safely presumed that 
the practice was the same as at present. It 
would not be safe to presume, however, 
that conditicns have been similar for a 
period long enough to establish the 
alleged custom. The Konkan has had a 
chequered history, even in comparatively 
modern times, and to suppose that the caste 
Hindus have been in a position to exercise 
exclusive control over this large natural 
reservoir, situated as it is from time im- 
memorial would be contrary to reasonable 
probability. In this connection, some of 
the observations of Sir Sadashiva Ayyar in 
Mariappa v. Vaithilinga (1), are very in- 
structive. He cites a saying of Manu’s: 

“Waters are pure as longas a cow goes to quench 
her thirst in them...and they have a good scent, 
colour and test” 
and hs points out that the 
writings 

“make a distinction between rivers, tanks and 
other receptacles into whose beds cows could get 
down to quench their thirst,’ and smaller recep- 
taclee which are more easily contaminated and 
where purification by time, atmospheric condi- 
tions and movement of the water is much more diff- 
C . 


The learned Judge suggests that the 
dictates of the Hindu religion would not 
require any elaborate precautions against 
the pollution of water in a large open tank, 
and he was dealing with a tank in a village 
site, considerably smaller than the Ohou- 
dhri tank at Mahad. The doctrine of 
“untouchability” therefore does not appear 
to go far enough tolend very much sup- 
port to the appellants’ case, and it is 
doubtful whether any attempt would be 
made to secure exclusive user of the water 
until such time as the tank came to be 
surrounded by the houses of the caste 
Hindus. 

This is the only case to which our atten- 
tion has been drawn dealing with a claim 
to exclude “untouchables” from the use of 
a watering place of this description. ‘The 
temple entry cases, e. g. Anandrav Bhikaji v, 
Shankar Daji (2), and Sankaralinga Nadan 
v Rajesuara Dorai (3), are not really on all 
fours. In such cases, long practice ac- 
quiesced in by the other castes and com- 
munities may naturally give rise to a 
presumption of dedication to the exclusive 
use of the higher castes, and may throw 
upon the “untouchables” the burden of 


(2) 7 Bom. 323. 
(8) 31 Mad. 236; 35 1 A176; 18 M L J387 (P 0.) . 
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Proving that they are among the people for 
whose worship a particulartemple exists. 
No such presumption of a lawful origin of 
the custom can be said to arise here. We 
therefore agree with the learned Assistant 
Judge that the appellants have not esta- 
_blished the immemorial custom which they 
allege. Had they succeeded on this point, 
it might have been necessary to consider 
whether the custom was unreasonable or 
contrary to public policy (though strictly 
speaking that was not pleaded in the lower 
Courts).. It would certainly have been 
necessary to consider the legal effect of the 
vesting of the Choudhari tank in the Muni- 
cipality and the question whether in any 
case the appellants could be granted any 
relief in this suitin which the legal owner 
.is nota party. Butas it is not necessary 
to decide these questions in the view we 
take of the case, and as they have not been 
very fully or effectively argued, we prefer 
to express no opinion. 
Appeal dismissed with costs. 
D. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 193 of 1936 
February 5, 1937 
Skump, J. 
SIDHU RAM AND OTHERS—DEORER-HOLDERS 
— APPELLANTS 
versus 
NUR MOHAMMAD AND otaERs— 
JUDGMENT-DEBTORS—HKESPONDENTS 
Punjab Debtor's Protection Act (II of 19386), ss, 4,5 
—Haecution—Appeal pending when Act came into 
force—Whether governed by es. 4and 5—Act, if has 
retrospective effect. f 
An Act governing procedure has retrospective effect 
and the Punjab Debtors’ Frotection Act has retros- 
pective effect. Sections4 and 5 relate to procedure 
and govern pending cases, An appeal in execution 
proceedings pending at the time of coming into force 
of the Act is governed by ss. 4 and 5 as the appeal 
ig a continuation of the pending execution. Bishen 
Chand v. Bakhshish Singh (1) and Asa Ram v, Budhu 
Mal (2), relied on. ae 
FT. GOG. A. from an order of the District 


Judge, Dera Ghazi Khan, dated June 29, 
36 





Mr. Hazara Singh, for the Appellants. 

Mr. Sayed Mohsin Shah, for the Respon- 
dents. f 

Judgment.—The facts material to the 
present appeal are that in execution of a 
money decree against members of a noti- 
fied agricultural tribe, the decree-holders 
obtained a temporary alienation of the 
judgment-debtors’ land for a period of 
20 years. The judgment-debtors appealed 
to the District Judge urging that all their 
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land had been subjected to mustajari 
except about 40 kanals which was not 
cultivable. After the appeal was institut- 
ed, but before it was heard, the Punjab 
Debtors’ Protection Act, JI of 1936, came 
into force. This Act provides that when- 
ever a Court orders thatland be attached 
and alienated temporarily in the execution 
of such a decree, the proceedings should 
be transferred tothe Collector (s. 4) who 
shall exempt such portion as is sufficient 
to provide for the maintenance eof the 
judgment-debtor and the members of his 
family (s. 5). : 

The District Judge accepted the Judg- 
ment-debtors’ contention that the new Act 
ought to govern matters even at the appel- 
late stage and remanded the case for 
compliance with s.5. The decree-holders 
have appealed against this order through 
Sardar Hazara Singh. Admittedly the 
general rule is that an Act governing 
procedure has retrospective efect; and in 
Bishen Chand v. Bakhshish Singh (1) Bhide, 
J. has held that this Act has retrospec- 
tive effect. This was in a case where the 
lower Courts had held that the Jat judg- 
ment-debtor's land was pot sufficient for 
the maintenance of himself and his family 
and had refused to execute the decree 
against the land. Sardar Hazara Singh 
seeks to distinguish this case on the grounds 
that here the temporary alienation had 
already been effected: that the decree- 
holders have, therefore, obtained a vested. 
right; and that the Act which does not’ 
specifically provide for retrospective effect 
in this respect ought not to have retrces- 
pective effect against such a vested right, 
He cited a- number of rulings which, how-. 
ever, in my opinion, can be distinguished. 
I notice that in one of them, Asa Ram v. 
Budhu Mal (2) it was held that the new 
Punjab Courts Act had restrospective effect 
with regard tothe period of limitation 
of appeals. 

I respectfully agree with the argument 
of Bhide, J. in Bishen Chand v. Bakhshish 
Singh (1) that ss. 4and 5 relate to pro- 
cedure and will govern pending cases, 
This appeal is to be regarded as a con- 
tinuation of the pending execution. I, 
therefore, reject this appeal, but in the 
circumstances, direct the parties to bear 
their own Costs. 

N. Appeal dismissed. 

(1) A I R 1937 Lah. 52; 169 Ind, Cas, 656; 39 PLR 
109; 10 RL 33; IL R 1937 Lah. 391. 

(2) 38 P R 1916; 35 Ind, Oas. 67; A I R 1916 Lah, 
146; 132 P L R 1916, 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 36 of 1937 
October 29, 1937 
OOLLISTER AND BAJPAI, Jd. 
i. BRIJ BEHARI LAL AND OTHERS 
—PLaINTIFFS— APPRLLANTS 
versus 
Sahu GOPI NATH—Dsrenpant 
— RESPONDENT 
Agra Tenancy Act (III of 1926), s. 383—8uit for 
accounts only and not for recovery of any amount— 
Valuation—R. 28 (3), under 3.9, Suits Valuation 
Act (VPI of 1887)—Such suit before Civil Judge— 
No accounts taken— Interest not calculated — Suit 
found triableby Munsif—Plaint, if can be returned 
at this stage, for proper presentation before Munsif. 
In a suit filed under s. 33, Agra Tenancy Act, the 
relief prayed was that the amount due from the 
plaintiffs to the defendant be declared by the Court 
to be the sum stated in the plaint “or such other sum 
as the Court may, after rendition of accounts from 
the defendant, adjudicate as payable”. The plaintiffs 
were not suing “to recover the amount which may 
be found dueto them on taking unsettled accounts 
between them andthe defendant”, It wae a suit for 
accounting pure and simple and no decree for re- 
covery of any sum of money was sought by the plain- 
tiffs. On the contrary it was admitted inthe plaint 
that the plaintifis were indebted tothe defendant in 
alarge sum and no set-off was claimed. It did not 
appear from the record that the accounts had been 
investigated by the Oourt or that the question of 
reduction of interest had been considered, both of 
which things would have had to be done before a 
decree could be passed under s, 33 when only some 
evidence regarding the status of the plaintiff as 
an agriculturist was led, it was found that the suit 
should have been instituted before a Mungif: 
Held, that the suit should be valued as provided by 
r. 28 (3) of the Notification No. 7067/30-3 (4) of 
December 17, 1935, issued under s. 9, Suits Valuation 
Act. Anis Begam v. Shyam Sunder Lal (1) and Lala 
Mahadeo Prasad v. Bhaiya Lal Bakhsh Singh (2), 
relied on. 
Heid, also that the suit not having proceeded far, 
could be returned for presentation to proper Court, 
Nibhi Lal v. Mazhar Husain (3), distinguished. 


F. ©. A. from an order of the Civil Judge, 
Pilibhit, dated October 27, 1936; 


Mr. P. M. Verma, for the Appellants. 

Mr. B. Malik, for the Respondent. 

Collister, J—On October 5, 1936, the 
plaintifis-appellants instituted a suit under 
s. 33, Agriculturists’ Relief Act (Local Act 
No. XXVII of 1934) in the Court of the Civil 
Judge of Philibhit. On the 27th of that month 
the Judge directed that the plaint be return- 
ed for presentation to the proper Court, i. e., 
to the Court of the Munsif. Against that 
order this appeal has been preferred. A 
preliminary objection is taken that no ap- 
peal lies. The point is debatable and is 
by no means without difficulty, but it is 
unnecessary for us to record a finding 
upon it for the reason that, assuming an 
appeal to be competent, it must fail, and 
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in any case this appeal might be treated 
as arevision. Under Notilication No. 7067- 
30-3 (4) of December 17, 1935, this Court 
with the previous sanction cof the Local 
Government framed certain rules under 
the powers conferred upon it by s. 9, 
Suits Valuation Act. Rule 28 (3) reads as 
follows ; 

“Suits in which the plaintiff in the plaint aske for 
accounts only, not being suits to recover the amount 
which may be found due to the plaintiff on taking 
unsettled accounts between him and the defendant 
or suits of either of the kinds described in O. XX, 
r. 13, Oivil Procedure Code. 

Value—({a) For the purposes ofthe Oourt Fees Act, 
1870, as determined by that Act; ` 

(b) For the purposesof the Suits Valuation 
Act, 1887— 

Such amount exceeding Rs. 100, and not exceeding 
Rs. 500 as the plaintiff may state in the plaint,” 

It was upon this Rule that the Court below 
based its order. As we have already said, 
the suit was under s. 33, Agriculturists’ 
Relief Act. That section provided that: 

“33, (1) An agriculturist debtor may sue for 
an account of money lent or advanced to, or paid for, 
him by any person, or due by him to any person 
as the price of goods or on a written or unwritten 
acknowledgment for the payment of money and of 
money paid by him to such person; (2) In such 
suit the Oourt shall follow the provisions of Ohap. IV, 
of this Act and the provisions of the Usurious 
Loans Act, 1918. It shall, after taking necessary 
accounts, declare the amount which is still payable 
by the plaintiff to the defendant, and shall; onthe 
application of the defendant, and if the money is 
payable, pass a decree in favour of the defendant, 
(3) Subject to s. 30 (2) or s. 31 (2), as the casa 
may be, if the defendant is found to have been 
overpaid, the Court shall pass a decree for refund 
of the amount of such over-payment in favour of 
the plaintiff.” 


The relief prayed for in this suit was that 
the amount due from the plaintiffs to the 
defendant be declared by the Court to be 
the sum stated in the plaint (between 
Rs. 27,000 and Rs. 24,000), “or such other sum 
as the Court may, after rendition of accounts 
from the defendant, adjudicate as payable”. 
It is clear that the plaintiffs were not suing 
‘sto recover the amount which may be found 
due to them on taking unsettled accounts 
between them and the defendant’. It 
was a suit for accounting, pure and simple, 
and no decree for recovery of any sum 
of money was sought by the plaintiffs. 
On the contrary it was admitted in the 
plaint that the plaintiffs were indebted to 
the defendant in a large sum and no set- 
of was claimed. This being so, it is clear 
that the suit should have been valued as 
provided by r. 28 (3) of the Notification 
to which reference has been made above. 
We are fortified in our view by a report- 
ed judgment of a Bench of this Oourt 
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in Anis Begam v. Shyam Sunder Lal (1), 
_ It was there held that suits under s. 33, 
Agriculturists’ Relief Act, are suits for an 
account of money and that the valuation 
should be according to r. 28 (3). This means 
that the valuation of such a suit should be 
between Rs. 100 and Rs. 500, whichis within 
the pecuniary jurisdiction of the Munsif. 
A similar view was taken by the Oudh 
Chief Court in Lala Mahadeo Prasad 
v. Bhaiya Lal Bakhsh Singh (2). The relev- 
ant observations are to be found on p. 14, 
col. 2, where the Court has discussed the 
Explanation to r. 268 of the Oudh Oivil 
Rules. The learned Judges have observed 
that the effect of that Explanation is that: 

“Suits under s. 33, U. P, Agriculturists' Relief Act, 
have to be valued for the purposes of the Suits 
Valuation Act at such amount exceeding Rs. 100 
and not exceeding Rs. 500 as the plaintiff may 
“ ` tate in the plaint." 
. , In our opinion the Court below was 

right in holding that the suit ought 
to have been instituted in the Court of 
thë- Munsif. I[t.is, however, argued by 
learned Counsel for the respondent that, 
since the suit had in fact been instituted 
in a Court of superior jurisdiction and 
had proceeded up to the stage of arguments, 
that Court, being not incompetent to try 
a suit within the pecuniary jurisdiction of 
the Munsif, ought, in its discretion, to have 
continued the trial of this suit. We are 
referred to certain: observations in Nidhi 
Lalv. Mazhar Hussain (3). In that case 
a suit within the pecuniary Jurisdiction 
of a Munsif had been entertained and 
actually tried by a Subordinate Judge. 
In the present case the suit was institut- 
ed on October 5, 1936. Thereafter a 
written statement was filed and the parties 
appeared in Court on October 20, 1936. 
On that date an objection was taken that 
the plaintiffs were not agriculturists. 
The Court thereupon examined one of 
the plaintiffs on this point and the defen- 
dant stated that he had no evidence in 
rebuttal. At the direction of the Court, 
account books were produced on behalf 
of the plaintiff. Thereafter the Court 
adjourned the suit to October 27, for 
arguments and on that date or so, it 
would appear, the question of jurisdiction 
was raised for the first time and was 
decided in favour of the defendant. It is 

(1) 1937 A W R 895; 172 Ind. Oas. 653; (1937) A L 
J 1194; A I R 1937 All. 792; I L R (1937) All. 965; 
10 R A 407; 1937 R D 539; 1938 ALR l4. 

(2) A I R 1937 Oudh 12; 164 Ind. Oas. 684; 12 
. 586; (1936) O W N 740; 1936 O L R498;9R 
O 91; 1936 R D 398, ` 

BTA 230; A W N 1885, 1 (F B). 
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not quite clear from the record wh: 
arguments were originally to have bee 
heard on that date, but presumably ` 
was intended that the parties or them 
Counsel should address the Oourt merel 
on the question whether the plaintiffs wer 
or were not agriculturists. We presum 
this because it does not appear that th 
accounts had been investigated by th 
Court or that the question of reductio 
of interest had been considered, both c 
which things would have had to b 
done before a decree could be passe: 
under s. 33. It would thus appear the 
the suit had not proceeded very far; an, 
it had only been pending for three weeke 
In the circumstances the Court below actes 
properly in returning the plaint for pre 
sentation to the proper Court. For the 
reasons given above we dismiss this appeal 
but having regard to the fact that the 
plea of jurisdiction was not taken a» 
early as it might have been and some 
evidence had aleady been taken in the suit 
we make no order as to costs. 
D. Appeal dismissed. 


————ew 


LAHORE HIGH COURT 
Second Civil Appeal No. 662 of 1936 
November 20, 1936 
BHIDE, J. 
MEHTAB SINGH—PLAINTIFF—APPELLANT 


versus 
SMALL TOWN COMMITTEE, PHALIA— 
DEFENDANT AND OTHERS--PLAINTIFFS—~— 
RESPONDENTS , 

Punjab Small Towns Act (II of 1922), ss, 41, 34 
(q)—Resolution fixing fees for occupation of por- 
tion of public street for motor lorrtes—Whether 
ultra vires. 

A resolution passed by the Small Town Oom- 
mittee fixing fees for the occupation of a portion 
of a public street, where motor lorries were allowed 
to stand, falls within s. 41, Punjab Small Towns Act 
and not under 8. 34, cl. (g), as cl. (g) of s. 34 deals 
with licensing of motor vehicles and setting apart of 
places for public vehicles, while the levying of 
fees comes under cls. (e) and (e) of s. 41 and the 
resolution is not ultra vires. i 

S.C. A. from the decree of the Senior 
Sub-Judge, Gujrat, dated February 20, 
1936. 

Mr. Harbhajan Das, for the Appellant. 

Mr. R. L. Anand, I, for the Respondent 
(Defendant). 


Judgment.—This was a suit for a 
declaration that a resolution passed by 
the Small Town Committee of Phalia fixing 
fees for the occupation of a portion of a 
public street, where motor lorries were 
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allowed to stand, was ultra vires The 
suit has been dismissed by the Courts 
below andthe plaintiff appeals. Theonly 
contention raised by the learned Counsel 
for the appellant’ was that the resolution 
of the Committee falls within the scope of 
s. 34, cl. (q), Small Towns Act, and was 
ultra vires as the procedure prescribed by 
s- 36 was not followed. This contention 
does not appear to me to be sound as 
cl. (q) of s. 34 deals with licensing of 
motor vehicles and setting apart of places 
for public vehicles, while the levying of 
fees comes under cls. (c) and (e) of s. 41. 
The learned Senior Subordinate Judge has 
rightly held that the resolution was in 
order as the case falls under s. 41. 

I dismiss the appeal with costs. 

N. Appeal dismissed. 


merae m 


CALCUTTA HIGH COURT 
Criminal Revision No. 1057 of 1936 
February 12, 1937 
D. N. MITTER, J. 

PATEL BHAGUBHAI RANCHHODAS— 
PETITIONER 
Versus 
BAI ARVINDA-—OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 369, 
489 (2)—Order obtained by fraud on Court is nullity— 
Even Criminal Court can ignore its order passed under 
mistake or fraud—Order for maintenance — Decree 
against wife for restitution of conjugal rights— 
Husband informing Magistrate about decree without 
disclosing that appeal therefrom was pending—Order 
of maintenance cancelled —Decree against wife set 
aside in appeal—Magistrate restoring original order 
cancelling subsequent one—S. 389 held did not apply 
—Magistrate held could cancel his order rescinding 
original one under s. 489 (2). 

Any order obtained by fraud practised on the 
Court is one which is to be treated as a nullity. 

Even the Criminal Courts have powerto ignore their 
orders passed either under a mistake or by fraud. 

It is not the intention of the Procedure Codes that 
they should encourage the hindering of justice, and 
all procedure is intended to help justice. 

Section 489 (2), Oriminal Procedure Code, really 
suggests that it is open to the Magistrate to vary the 
order of maintenance or to alter it ifcircumstances so 

require. 

A Magistrate passed an order of maintenance in 
favour of wife. The husband then obtained a decree 
for restitution of conjugal rights and informed 
the Magistrate about it without disclosing that an 
appeal therefrom wasthen pending. The Magistrate 
thereupon cancelled his orderof maintenance. The 
decree having been set aside in appeal, the wife in- 
formed the Magistrate accordingly, who, upon such 
information, cancelled his previous order rescinding 
the order of maintenanceand restored the original one, 
It was contended that the Magistrate had no jurisdic- 
tion to cancel his order under s. 369 and also that the 
wife ought to have putin a fresh application, 

Held, that s. 369 did not apply to the present case 
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in view of the express provisions of ss. 488 and 489. 
The Magistrate had jurisdiction to vary or cancel his 
previous order as this order cancelling the previous 
order for maintenance was really obtained by fraud 
upon the Magistrate in his not being apprised on 
that date that the decree for restitution ofconjugal 
rights was liable to be set aside on appeal which was 
then pending and an order obtained by fraud must be 
treated as having no legal effect. Parul Bala Debi 
v. Satish Chandra Bhattacharjee (1), referred to. 
[Held, also that the wife's making a fresh applica- 
tionwas merely a matter of form and not of sub- 


stance. ] 

Mr. Sudhansu Sekhar Mukerjee, for the 
Petitioner. 

Mr. Probodh Chandra Chatterjee, for the 
Opposite Party. 

Mr. D. N. Bhattacharjee, for the Crown. 


Order.—This Rule was issued on the 
District Magistrate of 24-Parganas and on 
the opposite party to show cause why an 
order for maintenance obtained at the 
instance of the opposite party should not 
be set aside in circumstances to be detailed 
hereafter. It appears that the opposite 
party Bai Arvinda was married to the 
petitioner in the year 1924 at Ahmedabad. 
Both the husband and the wife were 
natives of Bombay. After the marriage 
they lived together, it is said, till 1927 
when the opposite party, misled by her 
paternal relations, elected to live with them 
and refused to join her husband in spite of 
several serious attempts made by him in 
that behalf. On August 16, 1932, the 
petitioner filed a suit for restitution of 
conjugal rights. On March 1, 1933, the 
wife Bar Arvinda putin a petition before 
the Police Magistrate of Alipore for main- 
tenance under s. 488, Criminal Procedure 
Code. On August 5, of the same year that 
petition was allowed and the petitioner 
before me was directed to pay Rs. 30 as 
maintenance to the opposite party. The 
civil suit for restitution was, however, 
decreed in favour of the petitioner on 
July 31, 1934. That fact was brought to 
the notice of the Police Magistrate of 
Alipore on November 3, 1934, by the 
petitioner. On December 3, 1934, the 
Magistrate in the presence of and after 
hearing both the parties passed the follows 
ing order: ; 

“A petition filed by defendant saying he has 
obtained decree for restitution of conjugal rights 
against the petitioner. The judgment is dated July 
31, 1934. So up to July 30, 1934, petitioner isto have 
maintenance order executed.” 

In other words, the effect of the Magis- 
trate’s order was that after July 30, 1934, 
the wife was to have no further main- 
tenance. It appears that the decree for 
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Testitution of conjugal rights was set aside 
by the District Judge of Ahmedabad on 
March 10, 1936, and it is said that an 
appeal is pending before the Bombay 
High Oourt against the said decision. On 
April 17, 1936, the wife informed the Police 
Magistrate of Alipore of the decree passed 
by the District Judge of Ahmedabad setting 
aside the decree for restitution of conjugal 
rights. The Police Magistrate on July 27, 
1936, cancelled his previous order rescind- 
ing the order for maintenance and restored 
the original order for maintenance on 
August 5, 1933. The petitioner being 
aggrieved by this order has obtained the 
present rule. 

It is argued by Mr. Mukherjee on behalf 
of the petitioner that the Police Magis- 
trate had no jurisdiction to resort to 
previous order seeing that it had the effect 
of reviving the previous order which had 
already been cancelled and he relies on 
the provisions of s. 369, Criminal Procedure 
Code. In my opinion s. 369 does not 
apply to the present case in view of the 
-express provisions of ss. 488 and 489, 
Oriminai Procedure Code. Section 489 by 
cl. (2) suggests that it is open to the Magis- 
trate either to alter or to vary the order for 
maintenance if circumstances so require. 
It appears that this order cancelling the 
previous order for maintenance was really 
obtained by fraud upon the Magistrate 
in his not being apprised on that date that 
the decree for restitution of conjugal rights 
was liable to beset aside by the District 
Judge of Ahmedabad on appeal which was 
then pending before him and an order 
obtained by fraud. must be treated as 
having no legal effect. Indeed the Magis- 
trate says that he would not have cancelled 
the maintenance order on October 16, 
1935, if he had known that an appeal had 
been filed against the decree for restitution 
of conjugal rights. Any order obtained 


by fraud practised on the Oourtis,in my . 


opinion, one whichis to be treated as a 
nullity and theresultis that the previous 
order for maintenance stands. Section 489 
(2) really suggests that it is open to the 
Magistrate to vary the order of main- 
tenance or to alter it if circumstances so 
require. ; 

Mr. Mukherjee has contended that the 
wife ought to have put ina fresh petition. 
That merely is a matter of form and not of 
substance. It is not the intention of the 
Procedure Codes that they should encourage 
the hindering of justice and all procedure 
is intended to help justice. I should think 
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that the view taken by the Magistrate is 
a correct one, and that even the Oriminal 
Courts have power to ignore their orders 
passed either under a mistake or by fraud 
seems to me to be one which is justified 
by the decisions of this Court. Reference 
has been made by Mr. Bhattacharyya who 
appears for the Crown to a decision of this 
Court in Parul Bala Debi v. Satish Chandra 
Bhattacharjee (1) where Sir Lancelot 
Sanderson, O. J., as he then was, and 
Panton, J. said with reference to a criminal 
case thus: 

“Moreover, the Magistrate found that the petition 
to which I have referred and which was filed by the 
lady on January 24, 1919, was obtained by fraud. It 
is obvious that such a petition could not have the 
rs cancelling the order dated September 14, 

That was saidin acase which also arose 
under the provisions of s. 488, Criminal 
Procedure Code. In this view the Rule must 
be discharged. 


8 Rule discharged. 


(1) 37 0.L J 180; 75 Ind, Cas, 529; A I R 1923 Cal. 
456; 24 Cr. L J 945. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No, 1359 of 1935 
September 8, 1937 

Niamat ULLAH AND Auisop, JJ. - 
Lala CHATAR SEN—Dsrenpant— 
APPELLANT 3 
versus 
RAJA RAM AND OTABRS—PLAINTIPFS— 


RESPONDENTS 

Hindu Law—Debdbts—Sons’ liability — Simple mort- 
gage and subsequent usufructuary mortgage in favour 
of Hindu father — Hindu father undertaking to 
redeem previous simple mortgage — Fulfilment of 
obligation by creation of simple mortgage in favour of 
such previous mortgagee—Decree on such mortgage— 
Son of mortgagor, if bound by it. 

A son is bound to pay any sum which is lawfully 
due from the father, provided that the father's 
liability is not in any way tainted with im- 
morality. 

Where a person after executing a simple mortgage 
executesa usufructuary niortgage in favour of 8 
Hindu father who accepts liability to pay the pre- 
vious simple mortgagee by redeeming his mortgage 
and taking possession of the property executes a 
simple mortgage in favour of the previous simple 
mortgagee for fulfilling his obligation, the son of the 
Hindu mortgagor is bound by the decree obtained on 
the mortgage thus executed in fulfilment of the obliga- 
tion. It does not matter whether the remedy of the 
mortgagor of the father for the payment of the sum 
isby way of specific relief or is for recovery of 
damages for any loss which may be caused by non- 
payment of thesum. The father has an obligation 
and he is perfectly. justified in fulfilling it by borrow- 
ing the money and the son is bound by the agreement. 
The obligation to pay is antecedent to the deed. 
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5. 0. A. from a decision of the First Sub- 
udge, Meerut, dated July 19, 1935. i 
Mr. K C. Mital, for the Appellant. 
Mr. C. B. Agarwala, for the Respondents. 
Allsop, J.-On August 25, 1921, one 
—=«{utasaddi Lal executed a deed of simple 
nortgage in favour of the appellant Lala 
Jhatar Sen. On January 28, 1926, Muta- 
pmaddi and Thakur, a member of his family, 
—executed a usufructuary mortgage in favour 
of the defendants-respondents Nos. 2 and 3 
who are fathers of the plaintiffs-respondents. 
m™One ofthe terms of this deed of usufruc- 
tuary mortgage was that the mortgagees 
should pay a sum of Rs. 1,580 to Lala 
‘Ohatar Sen in order to redeem the simple 
mortgage of August 25, 1921. On Sep- 
tember 17, 1927, defendants-respondents 
Nos. 2 and 3 executed a simple mortgage in 
favour of Lala Chatar Sen for a sum of 
Rs. 1,390 in order to fulfil their obligation 
to pay the debt due tohim from Mutasaddi. 
A suit was instituted on the basis of this 
last mortgage of September 17, 1927, anda 
decree was passed. The suit which has 
given rise to the present appeal was insti- 
tuted by the plaintiffs in order to obtain 
a declaration that the mortgage executed 
by their fathers, defendants Nos. 2 and 3, 
was not binding upon them. The trial 
Court dismissed the suit. In first appeal 
the learned First Subordinate Judge of 
Meerut decided that the suit should succe- 
ed and passed a decree accordingly. His 
reason was that the liability of defendants- 
respondents Nos. 2 and 3 to pay the amount 
due from Mutasaddi to Ohatar Sen on the 
mortgage of August 25, 1921, did not 
constitute an antecedent debt in payment 
of which these defendants-respondents were 
entitled to alienate the joint family prop- 
erty belonging to them and the plaintiffs. 
“The question at issue before us is whe- 
ther this liability did amount to an antece- 
dent debt which would entitle a father to 
alienate joint family property in payment 
of it. The learned Judge of the lower 
Appellate Oourt was influnced by his 
opinion that the liability to pay the amount 
due from Mutasaddi to Ohatar Sen incurred 
by defendants-respondents Nos. 2 and 3 was 
not a liability which could be specifically 
enforced. His point was that the most 
that could be claimed against defendants 
Nos. 2 and 3 cn the basis of the usufruec- 
tuary mortgage in their favour was that 
they should pay damages for any loss in- 
curred by their failure to pay the amount 
due from Mutasaddi to Ohatar Sen. As the 
amount was not ascertained, the learned 


Judge thought that this was merely a 
liability to pay unliquidated damages and 
therefore it could not be a debt in the 
proper sense of the term. f 

It has been argued before us that a suit 
could have been instituted against defend- 
ants-respondents Nos. 2 and 3 for the re- 
covery of the specific amount, because the 
mortgage in their favour was a usufructuary 
mortgage and because they were in posses- 
sion of the property. Reliance was placed 
upon the case in Sheopati Singh v. Jagdeo 
Singh (1). In that case it was held bya 
Bench of this Court that a usufructuary 
mortgagee could be sued for part of the 
consideration which he had failed to pay 
to the mortgagor since he was in posses- 
sion of the mortgaged property. In a later 
case, Khuni Lal v. Bankey Lal (2) some 
doubt was cast upon the authority of the 
earlier ruling, but the principle of that 
ruling was again affirmed in Tikam Singh 
v. Bhola Nath (3). In the view which we 
take of the case before us, it is not neces- 
sary for us to consider whether we are 
prepared to follow the two rulings in 
Sheopati Singh y. Jagdeo Singh (1) and 
Tikam Singh v. Bhola Nath (3) or whether 
we are inclined to agree with the observa- 
tions in Khuni Lal v. Bankey Lal (2). We 
have come to the conclusion that it does 
not affect the issue whether the liability of 
defendants-respondents Nos. 2 and 3 to pay 
the sum due from Mutasaddi to Chatar 
Sen was or was not a liability which could 
be specifically enforced, that is, whether 
the claim against defendants Nos. 2 and 3 
would be a claim for the recovery of the 
specific sum of money ora claim for the 
recovery of unliquidated amount by way 
of damages. 

We have been referred to the original 
authorities upon which the proposition is 
based that a son is liable to pay the ante- 
cedent debts of his father. The question 
is whether the term “antecedent debt” 
should be considered in the narrow and 
technical sense in which the term “debt” 
is now used, or whether it should include 
a wider class of liabilities. On behalf of 
the respondents, reliance is placed upon 
the text of Brihaspati as translated by 
Max Muller in Vol. 33 of the Sacred Books 
of the East at p. 319. It is pointed out 

1141; 124 Ind. Cas. 764; A I 
AA eg bis Tod. Rul, (1930) All. 620. bana 

(2) (1934) A L J 713; 154 Ind, Cas. 542; A I R 1934 

All. 449; 7 R A 774 


7 . 
(3) (1937) A L J 518; 170 Ind. Oas. 975; A IR 1937 
All. 470; I L R (1937) All. 666;10 R A 203; 1937 A L 
777, ‘ 
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that the question of a son's liability to pay 
the antecedent debis of his father is part 
of a discussion on “The law of debts.” It is 
urged that discussion of the subject be- 
gins with a statement on the precautions 
which should be taken by a creditor when 
he is proceeding to lend money. The 
original word which has been translated 
as loan is the Sanskrit word rin. This 
word is used in the beginning of the dis- 
cussion where it is said that a creditor 
should not advance money without iaking 
certain precautions. It is therefore urged 
that the word rin where it is used 
in the farther part of the discussion about 
the liability of the scn to pay a debt, 
should also mean merely a liability incur- 
red for the payment of a debt in the 
strict sense of the word. We do not think 
that there is much force in this argument 
because, if we carry it to its logical con- 
clusion, the liability of a son to pay the 
antecedent debts of his father would not 
extend toany liability incurred otherwise 
than by the advancing of a sum in cash to 
the father. We cannot believe that this 
was the intention of tHe author of the 
text. We cannot believe, for instance, 
that a son would not be liable to pay the 
unpaid price of a commodity which had 
been bought by his father or to pay rent 
due by his father as a tenant. We think 
that the obvious meaning is that a son is 
bound to pay any sum which is lawfully 
due from the father, provided that the 
father’s liability is not in any way tainted 
with immorality. 

The question then is whether a son must 
satisfy the liability of the father for the 
payment of a sum of money in the circum- 
stances of the case before us. A good deal 
of the argument on behalf of the respond- 
ents, that is the argument which was ac- 
cepted by the learned Judge of the Court 
below, is based upon the meaning assigned 
to terms at the present day. We do not 
think that the original text can be inter- 
preted in the light of these special mean- 
ings. It has been urged on behalf of the 
respondents that there could be no specific 
decree against the father for the payment 
of this particular sum; but it cannot be 
doubted that the father had undertaken 
the obligation to pay off the debt due from 
Mutasaddi Lel to the appellant. It may 
be that this obligation could not be speci- 
fieally' enforced but the inference sought 
to be drawn from this, that the obligation 
itself was destroyed, is we think unjusti- 
fied. There is no doubt that the obligation 
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to pay the sum of money existed. Defend- 
ants-respondents Nos.2 and 3 had taken 
possession of the property and had made a 
promise to pay the money. They had an 
obligation to pay that sum, and it does not 
matter whether the remedy of the mort- 
gagor was for the payment of the sum by 
way of specific relief or was for the reco- 
very of damages for any loss which might 
have been caused by the non-payment of 
the sum. The father had an obligation, 
and we have no doubt that he was per- 
fectly justified in fulfilling it. If he ful- 
filled it and borrowed money in order to 
pay the amount, we think that the sons 
are hound by his agreement. The obliga- 
tion to pay was antecedent to the deed of 
mortgage executed on September 17, 
1927. For this reason, we think that the 
mortgage was binding upon the sons. We 
therefore allow the appeal and dismiss the 
suit with costs throughout. 
D. Appeal allowed. 





LAHORE HIGH COURT 
Civil Revision Petition No. 628 of 1936 
February 1, 1937 
Skemp, J. 
HARBANS SINGH—OzgprTor— PETITIONER 
versus 
KAHLA SINGH—InsoLvent AND OTHARS— 
Reopivers—Oprosits PARTIES 

Provincial Insolvency Act (V of 1920), ss. 6 (b), 7— 
Court finding debtor committed act of insolvency 
—If can see, whether such debtor had sufficient 
property to pay his creditors. S 

Unders. 6 (6), Provincial Insolvency Act, it is an act 
of insolvency if the debtor makes a transfer of hia 
property or of any part thereof with intent to defeat 
or delay his creditors. Therefore, when the District 
Judge finds that he had committed an act of insolven- 
cy, he has no jurisdiction to decide whether he owns 
sufficient property to pay his creditors. It is entirely 
beside the mark in determining that he ought to be 
adjudged or not. tenis 

Q. R. P. from an order of the Distrist 
Judge, Ludhiana, dated May 7, 1936. | 

Mr. Qabul Chand for Mr. M. L. Puri, for 
the Petitioner. 

Mr. Jhanda Singh, 
Party (Insolvent). 

Order.—The Insolvency Judge of Lu- 
dhiana adjudged Kabla Singh insolvent on 
the petition of his creditor, Harbans Singh 
to whom Kahla Singh owed a large amount 
(Rs. 1,500 principal and Rs. 255 costs) 
on account of a decree. The Insolvency 
Court found that Kahla Singh had commit- 
ted an act of insolvency in that on June 1, 
1933, less than three months before the 


for the Opposite 
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~etition of Harbans Singh, Kahla Singh 
ad sold mortgagee rights fora consider- 
Paolo sum to hisreal brother, Puran Singh. 
he trial Judge found that Kahla Singh 

id thie mala fide in order to defeat the 
ghts of Harbans Singh. In view ofthis 

mading he held that ig was unnecessary 
aat he should decide the second issue 
thether Kahla Singh owned sufficient 
roperty to pay his debts. Kahla Singh 
ppealed, and the District Judge upheld 
E finding on the first issue, namely, 
at Kahla Singh acted as above in order 
> defeat and delay his creditors. But he 
ccepted the appeal and set aside the 
rder of adjudication on a finding that 
mahla Singh was able to pay his debts. 
his finding wasirrelevant. Under s. 7, 
“rovincial Insolvency Act, a debtor who 
ommits an act of insolvency may be 
djudged insolvent. Under s, 6 (b) it is 
„n act of insolvency if the debtor makes 
ææ transfer of his property or of any part 
mabereof with intent to defeat or delay his 
editors. Therefore, when the District 
Mudge found that Kahla Singh had com- 
maitted an act of insolvency, he had no 
‘urisdiction to decide whether Kahla Singh 
«wned sufficient property to pay his cre- 
MMitors, It was entirely beside the mark 
-n determining that he ought to be adjudged 
«Fr not. 

I accept this revision, set aside the 
ader of the learned District Judge and 
‘estore that of the Insolvency Judge. The 
‘espondent is to Pay the petitioner's costs 
hroughout. . 

D. Revision allowed. 


ece 


BOMBAY HIGH COURT 
Matrimonial Suit No. 78 of 1937 
April 16, 1937 
Bravmont, C. J. 
H.—PETITIONER 
versus 
| H.—Opposits Party 

Indian and Colonial Divorce Jurisdiction Aet 
sof 1926, (16 & 17 Geo. V, Ch. 40), s. 1—Persons domi- 
wiled in Scotland residing together in Sind—Bombay 
High Oourt, if can divorce them. 

Under 8.1, Indian and Colonial Divorce Juris- 
diction Act, the Bombay High Court has jurisdic. 
stion to divorcee persons domiciled in England or 
Weotland who reside or last resided together in Sind, 
Bernard Louis William Hall v. Constance Thurzia 
Hall (|), dissented from. 

Mr. G. CO. 0 Gorman, for the Petitioner. 

Order.—Tbis is a husband's petition 
for divorce, and Mr. O'Gorman has drawn 
my attention to a question as to jurisdic- 
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tion arising from a decision of the Judicial 
Commissioner of Sind in Bernard Louis 
William Hall v- Constance Thurzia Hall 
(1), in which the learned Judicial Com- 
missioner expressed the view not only 


_that he had no. jurisdiction to divorce 


.persons domiciled in England who last 
resided together in Sind, but that no other 
Court in India had such jurisdiction. If 
that view is right, it discloses a serious 
omission in the Indian and Colonial 
Divorce Jurisdiction Act, 1926, but I think 
the view cannot be supported. Unders. 1, 
Indian and Colonial Divorce Jurisdiction 
Act, 1926, a High Court in India to which 
Part IX of the Government of India Act 
applies (and that would include this High 
Court) shall have jurisdiction to make 
decree for the dissolution ofa marriage, 
and give incidental relief, where the par- 
ties to the marriage are British subjects 
domiciled in England or Scotland, in any 
case where Court in India would have 
such jurisdiction if the parties to the 
marriage were domiciled in India. So I 
have to see whether a Court in India 
would have jurisdiction if the parties were 
domiciled in India. They are in fact 
domiciled in Scotland. The difficulty arises 
from the fact that by an amendment to 
the Indian Divorce Act of 1869 which was 
passed in 1926, in the definition of a 
“High Court” is included these words—‘In 
Sind the Chief Court of Sind.” Apart 
from those words there is no doubt, [ 
think, that this Qourt would have juris- 
diction to divorce persons domiciled in 
India and residing in Sind. In fact there 
is no Chief Court of Sind, and there may 
be a question whether the reference to the 
Chief Court of Sind, which does not exist, 
takes away from this Court jurisdiction 
previously vested in it. However, apart 
from that point, it seems to me clear that 
having regard to the definition of “District 
Judge” in s.3, cl. (2), and the provisions 
of s. 10 of the Act, a District Court in 
Sind would have jurisdiction to divorce 
the parties if they were domiciled in 
India. That being 80, there is a Oourt in 
India which has jurisdiction, and therefore’ 
in my opinion, under s, 1, Indian and 
Colonial Divorce Jurisdiction Act, this 
Court has jurisidiction to divorce persons 
domiciled in England or Scotland who 
reside or last resided together in Sind. 

With regard to the evidence, the case 
clearly establishes adultery on the part of 

(1) A IR 1933 Sind 70; 143 Ind. Oas, 618; Ind 
Rul. (1933) Sind 132, 
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the wife. She has written a letter to her 
husband admitting that she stayed with 
the cc-respondent in Bombay at the Taj 
Mahal Hotel on September 1, 1936. That 
fact is corroborated by the reception 
clerk and the floor waiter has identified 
the photograph of the wife as being the 
lady who occupied the bed-room at the 
Taj Mahal Hotel on that night with a 
men who was not the petitioner. There 
will, therefore, be a decree nisi with costs 
against the co-respondent and custody of 
the children. : 

D. Decree nisi ordered. 





ALLAHABAD HIGH CCURT 
Civil Revisions Nos. 215 and 409 of 1937 
November 26, 1937 
Bennet, J. 
SURAJ NARAIN SINGHA—Puaintipr— 
APPELLANT 


VETSUS 
KEDAR PRASAD AND OTARRS—DEFENDANTS 
—OPPOSITE PARTY. 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
93. 3, 5 (2)—Small Cause Court refusing to grant 
instalments under s. EE Sct if lies. 

The U. P, Agriculturists' Relief Act does not provide 
any appeal from a refusal to grant instalments under 
s. 3. The Act presumes that in ordinary cases an 
appeal will lie against the decree itself and that 
that matter may then be raised in the Appellate 
Court. Ohapter II only has provision for appeals 
from an order refusing to pass fixed instalments 
in a decree which was previously passed, that 
provision being in s. 5(2). The appeal provision 
in s.23 is only for Ohap. lIlland not for 
Ohap. II. 

The Appellate Court has no jurisdiction to 
entertain an appeal againstan order of the Small 
cone Court refusing to grant instalments under 
8. 9. 


©. R. against an order of the District 
Judge, Benares, dated January 23, 1937. 

Mr. Parashu Ram Tiwari for Mr. B, 
Malik, for the Applicant. 

Mr. Shiva Prasad Sinha, for the Opposite 
Party. 


Order.—This is a civil revision by a 
plaintiff against an order in appeal 
remanding the case to the Small Cause 
Court of Benares. The plaintiff brought a 
suit on a promissory note dated January 6, 
1935, for recovery of Rs. 946-8-6 and the 
Court found that the plaintiff was entitled 
to adecree. There were three defendants, 
members of a joint family, and they pro- 
duced a copy of the Khatauni which showed 
that two of them were entered as tenants 
in 1935-36 (1343 F.) of an occupancy ten- 
ancy. The point was raised that defendant 
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No. 3 was not an agriculturist as his 
name was not recorded. Both the Courts 
below have assumed that for the Act to 
apply to defendant No. 3, areference is 
necessary tos. 2 (2), Expln. 2. That is an 
error. The tenancy is held by the joint 
family and, therefore, the case comes under 
s. 2 (2) (f), i.e., a whole joint family which 
pays the rent for agricultural land not 
exceeding Rs. 500 per annum is an agri- 
culturist. The rentin question is entered 
as Rs. 5 perannum. Explanation 2 is only 
required in the case of a joint family 


_ where the total rent is more than Rs. 500 


per apnum and then the different members 
may claim under Expln. 2 that their share 
is less than Rs. 500 and they would be 
agriculturists. But as s. 3, Chap. JI is 
excepted from Expla. 2, they would not be 
agriculturists under that Explanation for 
the purpose of the present case, i.e., for 
instalments at the time of passing a decree 
or unders. 5. 

The point which has been raised before 
me by the appellant is that the application 
was made under s. 3 at the time of pass- 


‘ing the decree, and not under s. 5 after the 


passing of the decree. This is borne out be 
the record. Now the Act does not provide 
any appeal from arefusalto grant instal- 
ments unders. 3. The Act presumes that 
in ordinary cases an appeal will lie against 
the decree itself and that, that matter may 
then be raised in the Appellate Court. In 
the particular case before me, the decree 
was a decree of a Small Cause Gourt and, 
therefore, no appeal lay. This Ohap. II 
only has provision for appeals from an 
order refusing to pass fixed instalments in 
a decree which was previously passed, that 
provision being ins: 5 (2). The appeal 
provision in s. 23 isonly for Chap. III 
and not for Chap. Il. The Court below, 
therefore, had no jurisdiction to pass the 
crder in question and this order must be 
set aside, - 

I, therefore, allow this civil revision of 
the plaintiff and set aside tha order of the 
lower Appellate Court. The facts show 
that the trial Court made an error and 1 
am allowing Civil Revision No 409 of 1937 
filed by the defendants, and for this reason, 
I do not grant the plaintiff the costs of 
this revision. © 

D. Revision allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No, 557 of 1936 

_ dune 22, 1937 
CosTELLO, Ac. C. J. AND Epeuey. J, 
Pernon Syed FATEH ALI MIRZA— 

APPELLANT 
versus 
SAJJAD HOSSAIN AND ofaERs— 
RESPONDENTS 

Bengal Wakf Act (XIII of 1934), 5. 73 (2)—Receiver, 
if can be appointed pending determination of all 
matters m issue in proceedings unders 73 (2)— 
Receiver. 

It is within the competency of the Judge dealing 
with a suit under s. 73 (2), Bengal Wakf Act, in the 
exercise of his discretion to appoint a Receiver 
pending the determination of all the matters in 
issue between the parties in the suit including the 
igsue as to the competency of the suit. 

C. A. from the original order of the 
District Judge, 24-Parganas, dated August 
26, 1936. 

Messrs. A. N. Bose and Satyendra Nath 
Ghose, for the Appellant. 

Messrs. A.C. Gupta, A. Ahmad and 
Abdul Aleem, for the Respondents. 

Costello, Ag. C. J.—This is an appeal 
from an order made by the District Judge 
of the 24-Parganas on August 26, 1935, 
whereby after having heard the parties 
‘at great length’ he came to the conclusion 
that the appointment of an interim Re- 
ceiver should be maintained. The suit 
was originally brought by a lady named 
Sahebzadi Meherunessa Begum and certain 
other persons against Prince Syed Fateh 
Ali Mirza in his capacity as the mutawalli 
of a certain wakf properties. The suit in 
its nature was one which prior to the 
Bengal Wakf Act, 1934, would, certainly 
have come within the purview of the pro- 
visions of s. 92, Civil Procedure Code, and 
so it could only have been brought either 
by the Advocate-General cf Bengal himself 
or by persons who had obtained the con- 
sent of the Advocate-General for the in- 
stitution of the suit. In the present in- 
stance the plaintiffs as it appears from an 
endorsement on the plaint obtained the con- 
sent to the institution of the suit of the Com- 
missioner of Wakfs in accordance with 
the provisions of s.73 (2), Bengal Wakf 
Act of 1934. So that, to all intents and 
purposes they were very much in the same 
position as if they had instituted the suit 
under s. 92, Oivil Procedure Code, with the 
consent of the Advocate-General of Bengal. 
The learned Judge inthe course of the 
judgment which he delivered on August 
26, 1936, says this : f 

“On behalf of the defendant a preliminary objec- 
tion was taken that no appointment of Receiver 
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could be made as the whole proceedings were 
invalid ab initio It was urged thatthe suit is 
one framed under s. 92, Oivil Procedure Code, 
Section 92 requires the sanction of the Advocate- 
General. No such sanction has been obtained in the 
present suit and, therefore, the proceedings are 
bad ab initio and no subsequent permission can 
avail to validate proceedings which are bad from 
the very start. It was also urged that although 
the Wakf Commissioner has been brought on the 
record under s.73 Bengal Wakf Act of 1934, the 
suit was not instituted by the Commissioner himself 
and therefore cannot stand.” 

The same contentions have now been 
put forward before us in this appeal from 
the order made by the learned District 
Judge on August 26, 1936. Mr. Bose has 
argued on behalf of the appellant that 
s. 73, Bengal Wakf Act, 1934, only con- 
templates the institution of suits by the 
Commissioner of Wakfs himself and not 
suits instituted with the assent of the 
Commissioner. It is a little difficult to 
see how that argument can be put forward 
having regard to the express provisions 
of s. 73 (2) which says: 

“No suit to obtain any of the reliefs referred to 
in sub-s. (1) relating toa wakf shall be instituted 
by any person or authority other than the Com- 
missioner without the consent in writing of the 
Commissioner.” 

It seems tous that the plaintiffs have 
put themselves completely within the 
ambit ofs. 73. In order to make the posi- 
tion doubly sure as regards the legality 
and the regularity of the institution of 
the suit, further steps were taken in 
that the Commissioner of Wakfs asked for 
permission to intervene and to be made a 
plaintiff in the suit, and on May 25, 
1936, an order was made by the learned 
District Judge in these terms : 

“The Commissioner of Wakf, Bengal, appears and 
files a petition praying for the reasons stated 
therein thathemay be added as a party plaintiff 
under ss. 71 to73, Bengal Wakf Act, and under O. I, 
r. 10, Civil Procedure Code,” 

The question whether the suitin which 
this order appointing a Receiver was made, 
was properly constituted or not, is one 
of the issues framed in the suit itself- 
It is, therefore, really a matter for the 
learned Judge at the trial finally to 
determine the question whether the suit 
was properly instituted or, if there was any 
defect originally, that defect has been 
cured by the adding of the Commissioner 
of Wakfs as a plaintiff. It is perhaps, 
therefore, undesirable that we should say 
anything very definite on this point. Mr, 
Bose has urged that this is one of the 
matters dealt with by the learned Judge 
before he made the order appointing the 
Receiver and because the view taken by 


922 


him was incorrect he b 
appoint a Receiver at all. I would permit 
myself to say this: in my opinion, the 
matter is very analogous to if not identical 
with the kind of situation which there 
was in Ambalovana Pandara Sannidhi v, 
Advocate General o7 NGA (1) where at 
sd cer, J. said: 

Ee ica na based on the wording of s. 92, 
Civil Procedure Code, is that a suit brought by the 
Advocate-General, in conjunction with two other 
worshippers to whom he has given his consent in 
writing to sue, would not be maintainable. It is 
argued that the exercise of the right of action by 
one party exhausts the right of the other. As we 
understand the section, the Advocate-General has 
the power to sue, and the other parties have the 
same right and they may exercise that right 
separately or in conjunction with each other. The 
right ofeach tosue in his own name is not exclu- 
sive of the right of the other. A ; 

In any event we are of opinion that it 
was well within the competency of the 
learned District Judge of the 24-Parganas 
in the exercise of his discretion to appoint 
the Receiver pending the determination of 
all the matters in issue between the parties 
in the suit including the issue as to the 
competency of the suit. It has been 
repeatedly held in other High Courts that 
it is well within the power of a Judge in 
dealing with a suit under s. 92 of the Code 
to appoint a Receiver pending the hearing 
of the suit. A suit under the provisions of 
the Benghl Waki Act, 1934, is very much the 
same as a Buit under s, 92, It was, therefore, 
quite. open to thelearned Judge to appoint 
a Receiver in the way he did. The appeal 
is, therefore, dismissed with costs, one set 
being given tothe respondents other than 
the Commissioner of Wakf who will get 
his separate costs. Hearing fee is assessed 
at two gold mohurs for each set of respon- 


had no right to 


dent. i J I agree 
Edgley, J. i ppeal dismissed, 


D. 
1) 43 M707; 551nd Oas. 546; A IR 1920 Mad, 133; 
BHL J 201; 27M LT 100;11 L W 219, 


*Page of 43 M.—[Hd] 
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First Civil Appeal No. 265 of 1936 
October 7, 1937 
Nuamat ULLAN AND YORKE, JJ. 
RAJENDRA SINGH— APPELLANT 
versus 
UMA PRASAD—RESPONDENT 
U. P. Encumbered Estates Act (XXV of 1934), 
s. 54—Rules under—R. 6—Special Judge, if can 
appoint Receirer under O. XL, Civil Procedure Code 
PA ape mortgage—Receiver, appointment of, at 
instance of holder of mortgage decree to realise future 
rents and profits. 
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The power to appoint a Receiver in terms of 
O. XL, Oivil Procedure Code, has not been conferred 
upon the Special Judge exercising jurisdiction under 
U. P. Encumbered Estates Act. | 

A mortgagor undera simple mortgage is entitled 
to remain in possession of the property till it is 
actually sold in satisfaction of the mortgage decree, 
and a Receiver cannot be appointed of the mortgag- 
ed property to realise all future rents and profits so 
as to remove the mortgagor from possession of such 
property. Anandi Lal v. Ram Swarup (1), relied on. 


F. O. A. from an order of the Special 
Judge, First Olass, Dehra Dun, dated Oc- 
tober 27, 1936. 

Messrs. S. K. Dar and A. Sanyal, for the 
Appellant. 

Mr. Ram Nama Prasad, for the Respon- 
dent. 


Niamat Ullah, J--This is an appeal 
from an order passed by the Special Judge 
of Dehra Dun exercising jurisdiction under 
the U.P. Encumbered Estates Act. The 
Jearned Judge has appointed a Receiver in 
respect of the property of the landlord 
whose application was forwarded to him 
by the Oollector under s. 6 of the afore- 
said Act. The order was passed at the 
instance of a creditor who had obtained 
a decree forsale on foot of a mortgage 
deed executed by the landlord. It is 
contended before us that the learned 
Judge had no jurisdiction to appoint a 
Receiver in the exercise of his powers of 
a Special Judge under the Encumbered 
Estates Act. The question was raised in 
the lower Court but the matter does not 
appear to have been argued as elaborately ` 
before it as it has been argued here. 
The only ground on which the learned 
Judge justified the appointment of a Re- 
ceiver is that the appointment “will not 
hurt an honest debtor whilst it will help 
a creditor”. It seems to have been assumed 
that all the provisions of the Civil Pro- 
esdure Code, including O. XL, are applica- 
ble to proceedings taken before the Special 
Judge under the Encumbered Estates 
Act. 

We have carefully examined the entire 
framework of the Encumbered Estates 
Act and have come tothe conclusion that 
a Special Judge exercising jurisdiction 
under thet Act haz no power to appoint 
a Receiver at the instance of the holder of 
a simple money decree or a mortgage 
decree. It is not disputed that the Act 
itself does not make the provisions of the 
Civil Procedure Code in their entirety 
applicable to proceedings under the En- 
cumbered Estates Act. It is, however, point- 
ed out that the rules framed by the 
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socal Government unders. 54 of the Act 
—«ave made tbe Civil Procedure Oode appli- 
sable. Rule 6 of those rules runs as follows; 
“Proceedings under this Act shall be governed 

yy the provisions of the Oivil Procedure Code of 
908 for the time being in force so far as they 


«re applicable and not inconsistent with the pro- 
visions of the Act and of these rules.” 


A reference tos. 54 under which these 
cules have been made will show that the 

Local Government is empowered to make 
tules 

“consistent with the provisions of this Act for 
regulating the procedure of the Oollector, the Special 
Judge and the Settlement Officer in proceedings 
under this Act and generally for carrying out the 
purposes of this Act.” ` 

It will be seen that the power of the 
Local Government to make rules is limited 
to “regulating the procedure of the Col- 
lector, the Special Judge and the Settle- 
ment Officer,” who are to carry out the 
purposes of the Act. The rules to be made 
should not be directly or indirectly incon- 
sistent with any part of the Act itself. 
Section 3 of the Act provides that : 

“The Local Government may appoint any civil 
judicial officer to bea Special Judge of the first 


or second grade for any local area and such Special - 


Judge shall, subject tothe orders of the Govern- 
ment as regards the area and extentof his juris- 
diction, exercise the powers conferred and perform 
the duties imposed on him by this Act.” 


Such powers and duties are defined in 
Chap. IV under which the Special Judge is 
required to determine two main questions. 
He is to ascertain the amount of debts 
payable by the landlord. He is also to 
determine the property over which he has 
a disposing power and which is available 
for the payment of his debts. Generally 
speaking, the power of the Special Judge 
does not extend beyond the determination 
of these two important questions. Section 11 
requires the Special Judge to determine 
all claims relating tohis property before 
he passes on to the other question, viz. 
the extent of his debts for which provision 
is made in s. 14. Section 52 expressly 
indicates that 


“for the purpose of compelling the attendance of 
witnesses and the production of documents, and 
of awarding costs,the Special Judge shall have 
the powers conferred on a Oivil Oourt by the Civil 
Procedure Code, 1908.” 


We have already referred tos, 54, and 
it seems to us that the Local Government 
can make rules regulating the precedure 
of the Special Judge so far as it is neces- 
sary for him to carry out the duties imposed 
upon him by the Act. As already stated, 
his duty is to ascertain the .assets and 
the liabilities of the landlord. For that 
purpose, it is not at all necessary that a 
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Receiver should be appointed. It is not 
the province of the Special Judge to aug- 
ment the assets of the landlord debtor 
by depriving him of all the profits accru- 
ing during the pendency of the proceed- 
ings under the Act. Itis clear to us that 
s. 54 does not contemplate that the Local 
Government isto make rules which should 
include a rule making O. XL, Civil Pro- 
cedure Code, applicable to the proceedings 
taken before the Special Judge. 

Rule 6, made by the Local Government 
which we have already quoted, is carefully 
drawn upand makes the Civil Procedure 
Code applicable only so faras itis rele- 
vant and not inconsistent with the provi- 
sions of the Act. Reading itin the light 
of s. 54 under which it has been made, 
and the underlying purpose of the Act, 
we think thatthe Civil Procedure Code 
is applicable to the proceedings under the 
Encumbered Estates Act only so far as it 
may regulate the procedure of the Spesial 
Judge. The power which O. XL of that 
Code gives to a Oivil Court in the matter 
of appointment of a Receiver cannot be 
considered to be necessary for regulating 
the procedure which a Special Judge is 
called upon to take in deciding the two 
questions which we have already men- 
tioned, It was pointed outin the course 
of the arguments that the Pncumbered 
Estates Act makes a distinction between 
“power” and “procedure,” and reference 
was made to s. 52, which specifically em- 
powers the Special Judge to exercise the 
powers conferred upon a Civil Court by 
the Civil Procedure Code in “compell- 
ing attendance of witnesses and the pro- 
duction of documents and of awarding 
costs”. It issuggested that all other powers 
are, by inference, excluded. The argument 
is plausible, but as it is difficultto draw 
a line between the exercise of a power 
and doing something which amounts only 
to procedure, we do not lay stress on it. 

Having regard to all the relevant sece 
tions of the Act and the rules framed 
thereunder, we are clearly of opinion that 
the power to appoint a Receiver in terms 
of O. XL, Civil Procedure Code, has not 
been conferred upon the Special Judge, 
A subsidiary question has also heen 
argued before us. It is said that even if 
O. XL, Civil Procedure Code, is applica- 
ble, and assuming the Special Judge hag 
power to appoint a Receiver, it is not 
open to him to exercise that power at 
the instance of the holder of a mortgage 
decree ora simple money decree. Refer- 
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ence was made to O. XL, r.1 (2) which 
provides that : : 

“Nothing in this Rule shall authorise the Court 
to remove from the possession or custody of pro- 
perty any person whom any party to the suit has 
not a present right so to remove.” 

This provision was the subject of a 
consideration in the Full Bench case Anandi 
Lal v. Ram Swarup (1) in which it was 
held that a mortgagor under a simple 
mortgage is entitled to remain in posses- 
sion of the property till it is actually 
sold in satisfaction of the mortgage de- 
cree, and that a Receiver cannot be appoint- 
ed of the mortgaged property so as to 
remove the mortgagor from possession of 
such property. We may point out that 
in the case before us ‘the learned Special 
Judge has appointed a Receiver not only 
in respect of the hypothecated property 
but all the property belonging to the 
landlord. There can be no doubt that 
none ofhis creditors so faras the record 
before us shows is entitled to possession 
of any of the properties for which a Re- 
ceiver has heen appointed. To appoint 
a Receiver for the purpose of realising all 
future rents and profits is obviously tanta- 
mount to dispossessing the mortgagor 
who has got a perfect right to retain 
possession of his property till he is ousted 
in due course of law. Accordingly we 
hold that the appointment of the Receiver 
ordered by the lower Court is not justi- 
fied, even if he had otherwise the power 
to apply O. XL, Civil Procedure Code. 
The result is that we allow this appeal with 
costs, set aside the order of the lower 
Court and discharge the order appointing 
a Receiver of the estate of the appellant. 


D. Appeal allowed. 
(4) (1936) A L J 605: 163 Ind. Oas. 481; A IR 1936 

All, 495; 58 A 949; 1986 A L R 595; IRA 22 

(FB). 
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MADRAS HIGH COURT 
Oivil Appeal No. 391 of 1931 
August 12, 1937 
PaNDRANG Rao AND 
VENKATARAMANA Rao, JJ. 
GADDAM ADEMMA AND ANOTHER— 
APPELLANTS 


versus 
ANAM HANUMA REDDI anp oTHEBRS— 
RESPONDENTS 

Hindu Law—Succession — Bandhus— Precedence— 
Spiritual benefit to propositus is ground of preference 
—Father's half sister's son is preferred to mother’s 
brother's son. 

Between bandhus of the same class, the spiritual 
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benefit they confer upon the propositus isa ground 
of preference. A greater spiritual benetit is conferred 
upon the propositus by the father’s half sister’s son 
than by the mother's brother's son and therefore, 
between the two the former isa preferential heir to 
the estate of deceased dying intestate. Jotindranath 
Roy v.Nagendranath Ray (1) and Muthusami v. 
Muthu Kumarasami (2), relied on. 


C. App. against the decree of Sub Judge, 
Nellore, dated August 11, 1930. 

Mr. P. S. Raghavarama Sastri, for the 
Appellants. ` 

Messrs. K. -Bhashyam Ayyangar, V. R. 
Venugopala and Kasturi Seshagiri Rao, 
for the Respondents. 

Venkataramana Rao, J.—The ques- 
tion raised in this appeal is whether 
the father’s half sister's son or the maternal 
uncle's son is the preferential heir to 
the estate of one dying intestate. The 
learned Subordinate Judge of Nellore was 
of the opinion that the maternal uncle's 
son is the preferential heir. It is against 
this decision that this appeal has been 
preferred. It seems to us that this matter 
is concluded by the recent decision of 
the Privy Council in Jotindranath Roy v. 
Nagendranath Roy (1). In that case the 
conflict was between father's half sister's 
son and mother's sister's son and their 
Lordships held that father’s half sister's 
son is the preferential heir. The ground 
of the decision is tbis. Both are atma- 
bandhus and between bandhus of the same 
class “the spiritual benefit they confer upon 
ths propositus is a ground of prefence”. 
This was the principle laid down in Muthu- 
sami v. Muthukumarasami: (2), which was 
re-affirmed. Their Lordships held that a 
great spiritual benefit is conferred upon 
the propositus by the, father’s half 
sister's son than by the mother's sister’s 
son, and as a measure of propinquity 
the spiritual benefit which they respectively 
confer should be taken in deciding the ques- 
tion of preference. So far as the mothers 
brother's son and mother’s sister's son are 
concerned, there is no difference in the ap- 
plication of this principle. Following the 
said principle we allow this appeal and hold 
that the father's half sister's son is the pre- 
fere:tial heir. i 

The decree of the lower Oourt is reversed 
and the case remanded to the lower Court 
for disposal of the further issues raised 
in the case. The appellant is entitled to 

(1) 59 O 576; 135 Ind. Cas, 637; A IR1931 P O 268; 
58 I A 372;80 W N 1011; 350 W N 1153; (1981) M 


W N 978; 34 LW 465; 61 M L J 442;33 Bom. LR 
1411; (1931) A L J 1009; Ind. Rul. (1932) P 029 


tP 0). 
(2) 16M 23;2M LJ 296. 
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the costs of this appeal which we fix at 
Rs. 150 from the respondents. As the 
appellants have filed the appealin forma 
pauperis, and as the court-fee, if paid, will 
have to be refunded, we make no order 
as to the court-fee. 


N.S. Appeal allowed. 


ALLAHABAD HIGH COURT 
Application in Wa mania Suit No. 13 cf 
1935 
September 3, 1937 
Hargigs, J. 
HARRY THRIEPLAND WOODWARD— 
APPLICANT 
versus 


Mrs. IRIS MAUD WOODWARD— 
Opposite Party 

Divorce Act (IV of 1869), s. 40—Discretion under— 
Post-nuptial settlement — Power of Court to make 
orders for its application—Ezercise of discretion— 
Guilty party applying for variation of settlement— 
Application, granting of—Benefit to children, if 
sufficient ground to deprive innocent party of benefit 
under settlement by varying it. 

Where the High Court has made a decree absolute, 
dissolving the marriage of the parties, it can en- 
quire into the existence of any post-nuptial settle- 
ment,andcan make orders with reference to the 
application of the whole or any portion of the settled 
property, whether such settlement be for the benefit 
of the husband or the wife. The Court, however, is 
not bound to make any order, The power given to 
the Court is a discretionary one, and the orders, if 
any, which it makes, are such orders as the Oourt 
deems fit in the circumstances of the case. Though 
of course such discretion under s. 40, Divorce Act, 
must be exercised judicially. 

It is open toa guilty party to make an application 
under s. 40, but such applications should not readily 
be acceded to. There may be special cayes when it 
would be just and properto make an order upon the 
application of a guilty party varying a settlement, 
but unless such special circumstances exist, the 
status quo should remain undisturbed. The Court 
should not deprive an innocent party of any in- 
terest which he takes under a settlement, even though 
it be for the benefit of the children of the marriage. 
Thompson v. Thompson and Barras (3), relied 
on. 


Mr. 0. M. Chiene, for the Applicant. 

Messrs. Saila Nath Mukerji and Shri 
Rama, for the Opposite Party. 

Order.—This is an application by the 
respondent husband in Matrimonial Suit 
No. 13 of 1935, for an order varying cer- 
tain settlements in favour of his wife. The 
present applicant, Mr. Woodward, was 
married to the opposite party on March 16, 
1924. On September 27, 1927, Mr. 
Woodward took out three policies of in- 
surance upon his life for Rs. 2,000 each. 
By the terms of these policies, the sums 
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were to be paid to the policy-holder on 
September 15, 1947, or, if the assured died 
before that date, the sums were to be 
paid upon proof of death, to the opposite 
party. On January 31, 1936, the opposite 
party obtained a decree nist against the 
applicant, and on August 7, 1936, this 
decree was made absolute. The divorce 
proceedings were conducted in this Court 
and itis clear that the wife obtained her 
divorce upon the grounds of adultery and 
cruelty. Permanent alimony at the rate 
of Rs. 70 per mensem was awarded to 
the opposite party, but the custody of the 
two children of marriage, namely two 
boys, was given to the father, the present 
applicant, 

The present application is made under 
s. 40, Divorce Act, and it is contended that 
now that the marriage has been dissolved, 
it ig only just and equitable that the wife 
should be deprived of any interest which 
she might have under these three policies 
of insurance. Mr. Chiene, who has ap- 
peared on behalf of the applicant, has 
stated before me that the main object of 
the applicant ig to benefit his two infant 
children and that what he really wantsis that 
the names of these two infant children 
should be substituted in two policies 
instead of the name of the wife, and that 
the husband should only have the absolute 
right in one of the policies. Mr. Saila 
Nath Mukerji, on behalf of the opposite 
party, Mrs. Woodward, has contended in 
the first place that these policies do not 
amount to post-nuptial settlements, or to 
settlements at all, and that in any event, 
this is not a case in which a Court should 
make any order varying the settlements, 
if such they be. 

Section 40, Divorce Act, is in these terms: . 

“The High Court, after a decree absolute for dis- 
solution of marriage .....mMay enquire into the 
existence of the ante-nuptial or post-nuptial settle- 
ments made on the parties whose marriage is 
the subject of the decree and may make such 
orders with reference to the application of the whole 
or any portioncfthe property settled whether for 
the benefit of the husband, or the wife, or of the 
children (if any) ofthe marriage, or of both children 
and parents as tothe Oourt seems fit, Provided that 
the Court shall not make any order for the benefit 


of the parentsor either of them at the expense of 
the children,” 


The High Courtin this case has made a 
decree aboslute, dissolving the marriage of 
the parties, and consequently it can enquire 
into the existence of any post-nuptial 
settlement, and can make orders with 
reference to the application of the whole 
or any portion of the settled property, 
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whether such settlement be for the benefit 
of the husband or the wife. It is to be 
observed, however, that the Court is not 
bound to make any order. The power given 
to the Court isa discretionary one, and 
the orders, if any, which it makes are such 
orders as the Court deems fit in the cir- 
cumstances of the case. Clearly this sec- 
tion gives the Oourt a discretion, though 
of course such discretion must be exercised 
judicially. 

In the present case it is unnecessary for 
me to decide whether or not these policies 
amount to a settlement within the mean- 
ing of s. 40, Divorce Act. 
arose in Gulbenkian v. Gulbenkian (1). In 
that vase policies similar in terms to the 
present policies were considered, and Hill, J. 
did vary the terms of the policies. He, how- 
ever, did not expressly hold that the policies 
amounted to a settlement. He held that 
the policies were capable of one of two 
constructions, namely that the wife had no 
rights at all under the policies, or that she 
had an equitable interest as a prospective 
cestui que trust. He accordingly held that 
ifshe had no rights under the policies, no 
harm could be done by striking her name 
out-of them but on the other hand, if she 
had a right, it could only be if the docu- 
ments in question amounted to a settle- 
ment; and consequently he made the 
variations prayed for, The case in Skam- 
das Gobindram v. Savitribai (2) is an 
authority to the effect that a policy such 
as the present policies amounts to a gift 
in favour of the wife. If the policies in 
question amount to a gift, then clearly 
they cannot come under the provisions of 
s. 40, Divorce Act. However I leave the 
matter open because I am satisfied that 
even if these policies do amount to poste 
nuptial settlements, this is not a case in 
which I should exercise my discretion in 
favour of the husband. 

As I have stated, the husband was found 
guilty of adultery and cruelty in the 
divorce proceedings. He is the guilty party, 
and he is now asking the Court to deprive 
the innocent wife of a benefit which was 
given to her during marriage. Itis open to 
a guilty party to make an application 
under s. 40; but in my view such applica- 
tions should not readily be acceded to. 
There may be special cases when it would 
be just and proper to make an order upon 


(1) (1927) L R P 237; 96 L J P 53; 136 L T 800; 71 8 


J 311; 43T L R 267. 
(2) A IR 1937 Sind 181; 170 Ind. Cas, 225; 31S LR 


98; 10 RS 39. 
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the application of a guilty party varying a 
settlement, but unless such special circum: 
stances exist, the status quo should, in my 
opinion, rermain undisturbed. This was 
clearly laid down in Thompson v. Thomson 
and Barras, (3). In that case the Judge 
Ordinary observed, while discussing the 
then English section which corresponds to» 
the present s. 40, Indian Divorce Act: 

“I think that it would be a gross perversion of 
the meaning of the Legislature if, atthe prayer of 
an adulterous wife, the Oourt should deprive an 
innocent husband of any interest he takes under a 
settlement, even though it be for the benefit of the 
children of the marriage.” 

In that case, the applicant was the 
adulterous wife, butin my View the same 
principle must obtain where the applica- 
tion is made by the guilty husband. A 
grievous wrong has been done to the wife 
in this case, and in my View, it is only just 
that she should be permitted to retain the 
‘benefits which she had received when she 
was the wife of the guilty husband. It is 
true thatthe husband is prepared in this 
case to give the children of the marriage 
the benefit of two of these policies, but as 
pointed out in Thomson v. Thomson and 
Barras (3) the Court should not deprive an 
innocent party of any interest which he 
takes under a settlement, even though it be 
for the benefit of the children of the mar- 
tiage. The conduct of the husband in 
this case wrecked the married life of the 
opposite party, and in my view, she should 
Dot be made to suffer any more. All that 
she has been given by the Court is alimony 
at the rate of Rs. 70 per mensem, and in 
my view she should not be deprived of the 
possible interest which she might obtain 
under these policies. The result, therefore, 
is that I see no ground for varying the 
terms of these settlements, if they be 
settlements, and that being so, this appli- 
cation fails and is dismissed with costs. 
I assess the lawyer’s fee at Rs. 75. 

De Application dismissed. 

(3) (1863) 32 L J P& M393. 





RANGOON HIGH COURT 
Second Civil Appeal No. 321 of 1936 
April 7, 1937 
Mosgty, J. 

MA MA HNYO—AppELLANT 


VETSUS 4 
MAUNG NYO LONE—Responpent 
Transfer of Property Act (IV of 1882), ss. 58 (d), 
52—Oral usufructuary mortgage, if creates title— 
Declaratory suit under O. XXI, r. 63, Civil Pro- 
cedure Code (Act V of 1908), if continuation of claim 
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proceedings—Mortgage during such proceedings— 
Whether transfer, pendente lite. 

No title is created by oral usufructuary mort- 
gage. Ma-Kyi v. Mg. Thon (1), followed, 

A declaratory suit under XXI, r. 63, Oivil 
Procedure Gode, is to be regarded as a continua- 
tion of the claim proceedings or as an appeal 
against the order in those proceedings. Where, 
therefore, a mortgage is executed during such claim 
proceeding, it amounts to a transfer pendente lite 
and such property or the title thereto is not affected. 
otc di Chetty v. Abdul Khader Sahib (2), 
relied on. 


S.C. A against the decree of the District 
a Myingyan, in Civil Suit No. 104 of 


Mr. J. V. Kale, for the Appellant. 

Mr. A. N. Basu, for the Respondent. 

Judgment —This appeal must clearly 
succeed. The plaintiff-appellant Ma Ma 
Hnyo obtained a simple money decree for 
Rs. 500 against one Ma Kaung Mai and 
attached the land in question. The defend- 
ant-respondent Maung Nyo Lone, a 
cousin of Ma Kaung Mai, obtained removal 
of the attachment on the ground that the 
land was in his possession by reason of an 
oral usufructuary mortgage to him by Ma 
Kaung Mai in 1928. After the attachment 
was removed sand before the present de- 
claratory suit was filed, Ma Kaung Mai 
and Maung Nyo Lone executed a regis- 
tered usufructuary mortgage. The present 
suit is for a declaration that the mortgage 
was a sham and fraudulent transaction, 
and that Ma Ma Hnyo had the right to 
attach this land. It is quite unnecessary 
to consider whether the original mortgage 
was for consideration or not. The oral 
mortgage could create no title: vide Ma 
Kyi v. Mg. Thon (1). 

The transaction being seven years ago, 
Maung Nyo Lone could in any case not be 
able to sue for specific performance of an 
agreement to mortgage. The mortgage 
being an oral one, the dcctrine of part per- 
formance (s. 53-A, Transfer of Property 
Act) does not come into effect. The sub- 
sequent written mortgage may be left out 
of consideration altogether. The declara- 
tory suit is to be regarded as a continua- 
tion cf the claim proceedings, or as an 
appeal against the order in those claim 
proceedings, vide Krishnappa Chetty v. 
Abdul Khader Sahib (2) and the written 
mortgage was a transaction pendente lite 
which cannot affect the property or the 
title to it For these reasons the 
orders of the lower Courts will be set 

(1) 13 R 274; 157 Ind Cas, 565; A IR 1935 Rang. 
230; 8 R Rang. 100 (T B.) 

(2) 38 M 535; 25 Ind, Cas, 11; A IR 1915 Mad, 495; 
26ML J 449. ` 
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aside, and the plaintiff-appellant’s suit for 
a declaration that she is entitled to attach 
this land decreed with costs throughout. 

D. Appeal allowed. 


eee 


LAHORE HIGH COURT 
First Civil Appeal No. 336 of 1936 
September 28, 1937 
Jat LaL AND DaALIP SINGE, JJ. 
HARI SHANKER AND ANOTHER— 
DEFENDANTS—— APPELLANTS 
persus 
Pandit RAM SARUP, DBOSASED, 
REPRESENTED BY Musammat SEOTI— 
PLAINTIFF —RESPONDENT 

Hindu Law—Joint family—Trade—Business des- 
cended from father extended by son— 17 still ancestral 
business -Gift—Father's power—Father's power to 
gift ancestral property to one son only extends only to 
movables—Immovables can be gifted only for pious 
purpose. 

Where a business descended from the father is 
extended by the son, 4. ¢.,carried on ona bigger scale, 
it is still an ancestral business and his sons acquire 
an interest in iton birth and in the property which 
is acquired out of the funds of that business as 
members of a joint Hindu family. 

Under the Hindu Law father has power to make 
a gift to a reasonable limit of ancestral property in 
favour of one son to the exclusion of other sons ; 
but this power extends only to movable property. 
In the case of immovable property the gift must be 
for a pious purpose. 


F. ©. A. from the decree of the Sub- 
Judge, First Class, Delhi, dated August 20, 
1936. 


Messrs. Shamair Chand, Parkash Chander 
and Qabul Chand Mital, for the Appellants. 

Messrs. Achhru Ram and Bishen Narain 
for the Respondent. 

Jal Lal, J.—One Kallu, a Brahman of 
Delhi, had two sons from two different 
wives. The elder of these, Jagdish, was 
born. on February 1, 1886: the younger, 
Ram Sarup, was born on September 30, 
1893. The suit cut of which this appeal 
has arisen was instituted by Ram Sarup for 
partition of the alleged joint family prop- 
erty, the defendants being Shib Shanker 
and Hari Shanker, two sons of Jagdish. The 
plaintiff Ram Sarup alleged that he was a 
member of a joint Hindu family with 
Jagdish, and after his death, with his sons 
and that the property in suit, which was 
described in the plaint, was the co-parce- 
nary property. Ram Sarup died during 
the pendency of the suit and is now re- 
presented by his widow, who is the res- 
pondent before us. The plea of the 
defendants was that there had been a 
separation of the joint family property 
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In the year 1917. This pela, however, was 
taken at a late stage of the suit. They 
also claimed that in 1917 two items of the 
Property in suit had been gifted by Kallu, 
father of Jagdish and Ram Sarup, to 
Jagdish, and therefore Ram Sarup had no 
right to them. On the pleas, therefore, 
it was admitted that up to the year 1917 
the parties were members of a joint Hindu 
family. It was admitted, and itis admit- 
ted now before us, that property No. 1 in 
suit is the ancestral property of the parties 
having been acquired by Kanhaya, father 
of Kallu, and also that at the time of the 
death of Kanhaya there was one mortgage 
for Rs. 3,400 of two shops with possession in 
favour of Kanhaya which subsequently 
was renewed in favour of Kallu. It also 
appears from the evidence that Kanhaya 
used to do money-lending business and also 
earned income as a priest and by teaching 
military officers. Ram Sarup has stated 
that Kallu used to carry on the ancestral 
business of Kanhaya. | 

The learned Subordinate Judge has found 
that the entire property in suit (except 
item No. 11) wascceparcenary property, hav- 
ing been acquired by Kanhaya Lal or by 
Kallu as the manager of the joint family 
and out of the nucleus which came to him 
from Kanhaya. With regard to the prop- 
erty gifted by Kallu in 1917 to Jagdish, 
he has held that as it was ancestral and 
joint family property, it could not be gifted 
by Kallu to Jagdish, and as it has not been 
shown thatthe nature of the enjoyment of 

. the property was changed after the gift so 
that Ram Sarup had notice of adverse pos- 
session of, or denial of his title by Jagdish, 
therefore there was no substance in the 
plea of the defendants that Ram Sarup's 
suit with regard to the gifted property was 
barred by time The suit with regard to 
property No. 11 was dismissed. 

On this appeal it is contended on behalf 
of the appellants Shib Shanker and Hari 
Shanker that the conclusion of the learn- 
ed Subordinate Judge that the property 
acquired by Kallu was acquired out of the 
ancestral nucleus is not justified by any 
evidence on the record and that in any 
case Kallu was entitled to make a gift of 
the property acquired by him in favour of 
his son Jagdish and also that as the suit 
was instituted more than 12 years after 
the date of the gift, it is barred by time. 
Counsel has taken us through the record. 
Ib appears that Kanhaya carried on 
money lending business which descended 
to Kallu and that Kallu extended that busi- 
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ness, that is to say, he carried on the 
ancestral business but on a bigger scale 
The business therefore in his hands was 
ancestral business, and his sons acquired 
an interest in it on birth and in the prop- 
erty which was acquired out of the funde 
of that business as members of a joint 
Hindu family. It follows that Kallu had» 
no power to make a gift of any portion of 
the co-parcenary property. It has not been 
proved that after the gift Jagdish hadem 
separate enjoyment of the gifted property 
of which Ram Sarup had notice. There- 
fore no plea of adverse possession with 
regard to that property can be sustained 
by the defendants. 

It was then contended that under the 
Hindu Law father has power to make a 
gift toa reasonable limit of ancestral prop- 
erty in favour of one son to the exclusion 
of other sons; but this power extends only 
to movable property. In the case of im- 
movable property, the gift must be for a 
pious purpose. Jn this case no such pur- 
pose has been shown to exist or even 
alleged. In my opinion, therefore, the con- 
clusion of the learned Subordinate Judge 
that the property in dispute is joint family 
property having been acquired out of the 
ancestral nucleus is supported by evidence 
and by the circumstances of the case, and 
the defendants have not established their 
exclusive title to any portion of it. The 
preliminary decree of the learned Subordi- 
nate Judge directing partition of the prop- 


.erty is, therefore, correct. I would dismiss 


the appeal with costs. 
Dalip Singh, J.—I agree. . 
8. 


Appeal dismissed. 


on 


| PATNA HIGH COURT 
Oivil Appeal No. 11 of 1937 
October 29, 1937 
Wort AND VARMA, JJ. 
BEDANAND RAI AND orsurs—Degrenpants 
—APPELLANTS 
versus : 
NABOKUMAR SINGH— PLAINTIFF AND 
OTBERS— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1808), 0, XXXVIII, 
r. 5—Provisions of, when come into play. 

Before the provisions of r. 5 of O. XXXVIII, 
Civil Procedure Code, would come into play, the 
Court has to be satisfied that transfers were going 
to be made by the defendant after the suit had 
been filed and that such transfers were with the 
object of obstruction of the plaintiff if he won the guit 
in executing the decree; and the mere allegations to 
this effect are of no avail but the facts must.be 
positively proved by satisfactory evidence. Chandrika 
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| “ik Singh v. Hari Lal (qd), Nowroji Pudumjt v. 
eccan Bank, Ltd. (2), Durgadaés v. Nalinchandra (3) 
ind Badri Prasad v. Chokhe Lal (4), relied on. Me 


er Y. Cawnpore Sugar Works, Ltd. (5), explain- 


C. A. from original order of the Sub- 
meludge, Purnea, dated December 14, 1936. 
Messrs. Hareshwar Parsad and P. Jha, 
for the Appellants. 
Messrs. Netai Chandra Ghosh and Sudhir 
-Kumar Ghose, for the Respondents. 
Varma, J.—This appeal is directed 
—wigainst an order of the learned Subordi- 
maate Judge of Purnea, dated December 14, 
1936, underO. XXXVIII, r. 6, Civil Pro- 
«cedure Uode, attaching before judgment 
the, properties of the defendants. The 
plaintiff instituted a suit on the basis of a 
hand-note executed by defendant No. 1 on 
February 26, 1934, fora sum of Rs. 16,300, 
The plaint in the suit was filed on July 18, 
1936, and the petition for attachment be- 
fore judgment was made on the same day 
stating that certain transfers had been 
made by defendant No 1 and that the 
Plaintiff had heard from Ram Parsad Singh 
of Sapni that the defendant was prepared 
to alienate through collusive sale and 
benami rehan, ete, his remaining pro- 
perties in the names of his creatures.” 
Notices were served upon the defendants, 
evidence was gone into, and the learned 
Judge in the Court below has discussed the 
evidence adduced by both the parties. The 
learned Judge on the evidence of the 
witnesses has come to the conclusion that 
Major portion of the properties has been 
transferred and says: “For the Purpose of 
disposing of the present petition, it has to 
he taken that the transactions are real” and 
unless an attachment is made the plaintiff 
will not be able to realize his dues. He, 
ultimately finds : 


“There are sufficient circumstances in this case 
as above Pointed out which would lead one to sus- 
pect that the defendants had an intention of dis- 
posing of their properties. It is important in this 
connection to mention some of the transfers that 
had taken place. The transfers referred to in the 
evidence of the Witnesses are: (1) a sale-deed dated 
September 22, 1935; (2) a rehan deed dated May 27, 
:936 ; (3) another rekan deed dated May 28, 19385. 
From the dates it will appear that all the transac- 
tions took place before the suit was instituted, At 
this stage I had better refer to O. XXXVII, r. 5, 
Oivil Procedure Code, to see the conditions that 
are to be satisfied before an attachment before judg- 
ment under r. 6 of that Order can be made. 
Rule 5 of O. XXXVIII provides (1) “Where at any 
stage of a suit, the Oourt is satisfied, by affidavit 
or otherwise, that the defendant with intent to 
obstruct or delay the execution of any decree that 
may be passed against him: (a) is about to diş- 
poge of the whole or any part of his property, or 
(6) is about to remove the whole or any part of his 
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property from the local limits of the jurisdiction 
of the Court, the Oourt may direct the defendant, 
within a time to be fixed by it, either to furnish 
security, in such sum as may be specified in tha 
order, to produce and place at the disposal of the 
Court, when required, the said property or the 
value of the same, or such portion thereof as may 
be sufficient to satisfy the decree or to appear and 
show cause why he should not furnish security. 
(2) That plaintiff shall, unless the Oourt otherwise , 
directs, specify the property required to be attached 
and the estimated value thereof.” 

If the defendants before us failed to 
satisfy the Court, then an order for attach- 
ment before judgment could be passed 
under O. XXXVIII, r. 6. Now in this 
case the evidence discloses that the three 
transfers mentioned above took place be- 
fore the date of the suit. On the question 
asto what the future intention of the de- 
fendants was with regard to the alienation, 
there is only a statement in the affidavit 
which refers to an information received 
from Ram Prasad Singh that the defendant 
was going to transfer the property. The 
plaintiff in his evidence says that he learnt 
about the said transfers and about the 
intention of the defendants to transfer from 
one Ram Prasad Singh. He says: “He 
spoke to my cousin Gogindra Nath Ghosh 
who in turn spoke tome. I sent for Ram 
Prasad and had it confirmed”. In cross- 
examination he says : 

“Ram Prasad told me before suit, that the sale- 
deed in favour of the wife of defendant No, 1 had 
already been executed and that the other trans- 
fers were going to be effected in course of 2 to 4 
days. He said that the rehan bonds were to be 
executed in the name of the man-relation of the 
defendants, but he did not give the name nor did 
I enquire about it. I enquired from him which 
properties had been transferred and which proper- 
ties were going to be transferred. He said he did 
not know so much. Idid not make enquiry in the 
Registry Office for I had no time to lose regard 
being had to the suspicion in my mind.” 

It is clear that the evidence on this point 
is vague. The plaintiff doss not say what 
properties were going to be transferred, to 
whom they were going to be transferred 
and under what circumstances. One of 
the important conditions that the alienation 
should: take place or that the intention of 
the defendants should be to alienate the 
property after the suit is filed has not been 
satistied, still less satisfied is the second 
condition whien is that it must be with the 
object of obstructing the plaintiff from 
realizing his dues. In Chandrika Prasad 
Singh v. Hira Lal (1) it was held that 
the power under O. XXXVII, r. 5, Civil 
Procedure Code, should ke exercised only 
when the Court is satisfied, not only that 


G)5 PL T 124; 73 Ind. Cas.721; A I R 1924 Pat, 
312. 
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the defendant is about to dispose of his 
property or to remove it from the jurisdic- 
tion of the Court but also that his object 
in so doing is to obstruct or delay the 
execution of any decree that may be passed 
against him and so deprive the plaintiff, 
if successful, of the fruits of victory. In 
Nowroji Pudumjt v. Deccan Bank, Ltd. 
(2) it was held that a mere agreement to 
sell property was not sufficient to prove 
intent to defraud; and similarly in Durgadas 
v. Nalinchandra (3) it was held that the 
Oourt must be thoroughly satisfied that 
the defendants had the intention of 
obstructing or delaying the execution of 
any decree, which might be passed against 
them, or with such intent, were about to 
dispose of their property, and it was fur- 
ther emphasized that mere vague allega- 
tions of fraud were not sufficient. In the 
Allahabad High Court also in Badri Prasad 
v. Chokhe Lal (4), Walsh, J. said : 

“Cases in which either an attachment or an 
injunction ought to be issued before judgments are 
extremely rare. The plaintiff ought to be able to 
satisfy the Court of the practical certainty of his 
success, and of the existence of grave danger, and of 
a real fear that a dishonest defendant, undoubtedly 


liable, is making away with the probable fruits of 
the judgment.” 


Reading the provisions of O. XXXVIII, 
r. 5, Civil Procedure Oode, I have no 
doubt in my mind that before the provi- 
sions of this rule would come into play, 
the Court has to be satisfied that transfers 
were going tobe made by the defendant 
after the suit had been filed and that such 
transfers were with the object of obstruct- 
ing the plaintiff if he won the suit in 
executing the decree; and that mere al- 
legations to this effect were of no avail 
but the facts must be positively proved by 
satisfactory evidence. 

Mr. Natai Chandra Ghosh on behalf of 
the respondents urges that the conduct of 
the parties before the institution of the 
suit can be taken into account for the pur- 
pose of coming to a conclusion whether the 
intention of the defendant was fraudulent 
or not. For this proposition he relies upon 
the decision in McGregor v. Cawnpore Sugar 
Works, Ltd. (5) where their Lordships of 
the Calcutta High Court held: 

“It is open to the Court to lock to the conduct of 
the parties immediately before the suit and to 
examine also the surrounding circumstances and 

2) 45 B 1256; 63 Ind, Cas, 958: ; 
aa. a AA d. Cas, 958; A I R199] Bom, 69 


(3) 61 O 814; 155 Ind. Cas. 354; A IR 1934 Cal. 694; 
380 W N 771; 7 R O 578. 


(4) 48 A 510; 95 Ind. Cas. 828; A I R 1926 All. 406: 
AÀ LJS56L j N a 


(5) 110 L J 19; 5 Ind. Cas. 181, 
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from these to draw an inference as to whether the 
defendant is about to dispose of his property, and, 
if so, with what intention,” 


‘The previous transaction according to 
this decision may be referred to for the 
purposes of finding out the intention with 
which the subsequent transactions were 
going to be entered into. But that there 
must be a transaction subsequent to the 
filing of the suit is also clear from this 
decision. In my opinion in view of the 
Yeasons that I have given, namely that 
the Court below has not found all the ceir- 
cumstances under which O. XXXVII, 
tr. Sand 6, CiviltProcedure Code, comes 
into play, the order of the Court below 
should be set aside and the appeal allowed 
with costs. 

Wort, J.—I agree. 


D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT 
Civil Suit No. 104 of 1934 
August 31, 1937 
MEETA, J. 
Fira HIRANAND LALCHAND— 
PLAINTIFFS 
versus 
Fir Sardar MEHARSINGH 
SADHUSINGH AND oTgegs— DEFENDANTS. 
Trade mark — Acquisition — Fraudulent user, if 
gives right in trade mark — Person imitating trade 
mark abandoned by owner — Goods passed as genuine 
—Person first to imitate, if can prevent others from 
imitating same—Infringement — Fraud — Intention. 
to deceive to be inferred from circumstances 
—Colourable imitation—Only difference or resem- 
blance between two marks is not tobe looked at, they 
must be compared as a whole—Question of colourable 


- imitation is tobe decided with reference to ultimate 


purchaser—Non-deception of experts ts not material 
—Damages—Mere damage not suffictent for action on 
infringement —-Damage must be attributed to passing 
o 


Where persons owning trademark have abandoned’ 
or practically abandoned their rights to it, it does not 
givethe other person any exclusiveright thereto sim- 
ply because he was perhaps the first torush into the 
market with an imitation of that trademark. Where 
such person introduces the goods with the imitated 
trade mark into the market and is passed as genuine, 
he cannot be heard - to say that he ‘alone ` hasa 
monopoly to imitate the trade mark and deceive 
people. Even if such a person were tosucceed in 
proving that he was the first in the market with an 
imitation and maintain that having established a 
reputation on that imitation, he had aright to prevent” 
others from taking advantage of his exertions, he 
cannot be given any protection ina Court of Law. 
Even ifuser be established extending overa con- 
siderable period, it does not follow that a title to 
the trade mark is madeout; for, if the user was 
fraudulent in its inception and is still caleulated to. 


‘ 
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| ew the user gives no right. In re Heaton's Trade 
ark (4), reliedon. [p. 933, col. 2; p, 934, col, 2.] 
Fraud isto be presumed where the similarity is 
lose and remains unexplained. An intention to 
eceive may be inferred fromthe circumstances of 
e case, though no case of actual deception is 
proved. It is a question of fact in every case whether 
he defendant's markis or is not a colourable imita- 
ion of the plaintiff's mark. The surrounding circum- 
weaitances of each case will have to beconsidered. In 
he determination of the question whether there is or 
wens not colourable imitation, it is not only necessary 
30 look at the difference orat the resemblance between 
wo given marks, but it is necessary to compare the 
wo marks as a whole and then come to a decision. 
he question for decision as to whether an alleged. 
slourable imitation has or has not deceived anybody 
stobe decided with reference to the ultimate pur- 
«haser. In passing off cases, the probability of mis- 
«eading, not experts or persons who know the real 
acts, but ordinary or unwary customers, is the 
nischief to be guarded against. County Chemical 
Jo., Ltd. v, Frankenburg (7), (1905) 22 R P C 607 
«nd Powell v. Birmingham Vinegar Brewary Co., Ltd. 
17), relied on, [p. 935, cols. 1 & 2; p. 936, col. 1.] 
Mere damage is insufficient to support an action, 
Biho damage must be attributable to the passing off of 
other goods as plaintiff's goods. There may be damage 
ind yet there may be no passing off, Thus a suit cannot 
mange entertained if it is brought by a person not entitled 
0 an action to restrain a defendant from’ passing off 
as the goods of a third party. He can bring the 
action only when the representation is that the goods 
are his goods, Levy v Walker (8), relied on. [p. 
“935, col. 14 ne 4 h 
a Pahlajsing B. Advani, for the Plain- 
*iffs. 
Mr. Kundanmal Dayaram, for the Defen- 
«dants. 


. dudgment.—This is a trade mark suit. 
‘The undisputed facts are that for quite a 
waunber of years, drills manufactured in 
Japan used to be importad into Karachi 
by some of the Japanese firms, bearing a 
trade mark consisting of three dogs enclosed 
in a triangle; that these drills were very 
popular and commanded an extensive sale 
not only in Sind but in the neighbouring 
provinces ; that these drills were commonly 
known in the bazar asthe Japanese kute 
chhap; that in or about 1928-29 a very 


heavy duty was imposed on Japanese goods. 


imported into India, and consequently the 
Japanese drill trade suffered a consider- 
able set back; that it then occurred to the 
plaintiff firm of Hiranand Lalchand to 
purchase drills manufactured in Bombay 
Mills and tostamp them in Karachi with 
three dogs in a triangle giving to the three 
different qualities put by them on the 
market, the distinguishing letters NNNNN, 
AAAAA, JJJJJ, the last of the three being 
registered in Karachi in November 1929, 
the first two being registered at Shikarpur 
in 1931; that within a short time, others 
came into the field with their drills marked 
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with three dogs ina triangle; thatin 1933 
the plaintiffs launched a criminal prosecu- 
tion in the Court of the First Class Magis- 
trate at Kohat against defendants Nos. 1, 2 
and4; that the said complaint was dis- 
missed; that on revision the Court of Ses- 
sion upheld the dismissal and referred the 
plaintiffs to the Civil Court; and that, there- 
fore, the plaintiff firm has had to file the 
present suit, The plaintiffs’ case, in short, 
is that they have acquired proprietary 
rights in the threo trade marks registered 
in Shikarpur and Karachi; and that gas 
drills bearing these marks have built up a 
reputation in the market, the defendants 
who are selling drills with a colourable 
imitation of the plaintiffs’ trade marks 
should be stopped from doing so, and the 
plaintiffs should be awarded the usual 
reliefs on account of the alleged infringe- 
ment. 


Of the defendants, the principal con- 
testant is defendant No. 4. He maintains 
that the plaintiff firm has not acquired any 
proprietary rights in the dog trade mark 
which is commonly known as kute chhap; 
that the plaintiff firm has imitated the 
Japanese trade mark, and as such, cannot 
claim any originality; that the defendant 
has since 1931, after registering his trade 
mark, sold drills with a trade mark con- 
sisting of a triangle in which there are to 
be found a lion, a dog and a bear with the 
words chuga, jaman and ‘India’; that 
the defendant's drills have also acquired a 
wide reputation; and that the plaintiff firm 
has, therefore, no cause of action whatscever. 
In substance the defence is a demurrer 
to the charge of imitation; and without 
prejudice a challenge to the plaintiff firm 
that they themselves being deceivers can- 
not have remedy against others. Originally 
the following issues were framed by 


Havelivala, A. J. O on March 29, 1935: 

“1, Have the plaintifis been affixing their alleged 
marks and using the alleged get-up in suit on 
drills since 1928 as alleged? 2. Have they acquired 
proprietary rights in them as their trade mark 
and getup? 3. Since when have defendant No. 4 
andjor any of the defendant or defendants, if any, 
been using their alleged trade mark and get-up? 
Have they acquired any rights thereto? 4, Are 
the defendants’ alleged trade mark and get-up 
similar to andjor a colourable imitation of the 
plaintiffs’ alleged trade mark and get-up? 5. Are 
the defendants, and if so, who of them, are acting 
jn collusion in infringing the plaintiffs’ trade mark 
andjor get-up as alleged by them? 6. Is kute 
mark in suit common to trade as alleged in 
para. 9 (e) of the W. 8; if so, what is the conse- 
quence? 7. What relief, if any, aud against 
whom are the plaintiffs entitled to? 8, General.” 

After the evidence of Balram, one of the 
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plaintifs, was partly recorded, it appeared 
from the cross examination of the witness 
that perhaps the main plank of the defence 
‘was that the plaintiff firm having imitated 
‘the Japanese trade mark of the three dogs 
in a triangle and having themselves thus 
practised a deception on the market, were 
not entitled to bring this suit on the 
pretence that they were the originators 
‘of the kute chhap trade mark. Rup- 
chand, A. J. ©. consequently framed the 
following additional issues and directed 
that out of these additional issues, Issue 
No. 1, second part of Issue 2, and Issues 
Nos. 3 and 5 should be heard as pre- 
liminary issues : 

“L Are the plaintifs disentitled to relief on 
grounds alleged in their new plea by the defen- 
dants? 2. Have the plaintifis been using their 
marks openly, to the knowledge of Japanese manu- 
facturers, and/or their agents, and have the latter 
abandoned their alleged mark and/or acquiesced in 


the use by plaintiffs of their mark? If so, what ie. 


the effect? 3. Is there a distinction between 
Japanese and Indian-made gouds and marks in 
question thereon? Has there been a deception and 
is deception likely? 4, Have the plaintiffs built up 
a reputation for their marks as alleged? If go, 
what is the effect? 5. Have the defendants imitat- 
ed the Japanese marks or plaintiffs’ marks and in 
either case, what is the effect ?" 

It is on these additional issues that 
evidence has now been recorded by me 
and I have to give my findings thereon. 
Although Balram (Ex. 9), a member of the 
plaintif firm, made a disingenuous effort 
to prove that the three dogs mark on the 
plaintiffs’ drills was not an imitation of 
the Japanese but a creation from out of 
the imagination of his father, he had very 
soon to give up the attempt when asked 
to show ifthere was any difference what- 
soever between the dogs in the two trade 
marks. He had evidently to admit that 
all the three different dogs on his drills 
were perfect reproductions of the three 
Japanese dogs. There is no doubt what- 
soever in my mind that taking advantage 
of-the fact that owing to the imposition of 
very heavy duties the Japanese drills 
could not compete with the Indian-made 
drills, the plaintif-firm immediately 
adopted the kute chhap and wanted to 
pass off some of their drills as if they were 
the well-known Japanese drills. Balram 
has had to admit that prior to’ 1928 his 
firm used to sell drills with diverse trade 
marks. He has also had to admit that 
when there was less duty on the kute 
chhap drills of the Japanese, they were 
more popular than any of the drills put on 
the market by the plaintiffs. If the drills 
that the plaintifi-firm was selling prior to 
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1928 has acquired as great a reputation | 
the Indian market.and if they were supe 
rior to tne Japanese drills, the plaintifium 
firm would never have thought of imitating 
the Japanese trade mark. That is per 
fectly obvious, In fact if the Japanese 
drill was not so well-known or if it Wat 
inferior in quality, the plaintiff-firm would, 
on the contrary, have taken pains 10 see 
that their own drills were not mistaken» 
for the Japanese drills. it is, however 
conceded, ag observed above, that the 
Japanese drills were more popular than» 
any of the drills of the plaintiff. The 
samples of the drills of the plaintifis are 


. Exs. 9/1, 9/2 and 9/3. If the cloth of these: 


samples be compared with the texture of 
the Japanese drill, a sample of which is» 
Ex. 9/37, it can easily be seen that the 
Japanese drill is of a superior kind. Thus. 
then there can be no doubt that the 
plaintiffs purloined the kute chhap trade 
mark of the Japanese and rushed into the 
market as soon as the Japanese trade in 
drills „was paralysed, by the almost pro- 
hibitive duty, in order to push the sales of 
their own drills into an unsupecting 
market. we 
According to witness Tikam Das (Ex.*15) 
who js head clerk of the Japan Cotton 
Trading Oo., the duty ona piece of drill 
the price of which formerly used to be, 
Rs. 7-2-0 is something like Rs. 4-13-0— 
10 percent. more. There is considerable 
evidence on the record: to suggest that.it’ 
does not now pay the Japanese firms to: 
compete with the drills manufactured in. 
India, An almost negligible quantity: of. 
Japan drills is sold locally, the rest is 
imported in India to be railed direct to 
Afghanistan. For the plaintiffs it 18 con- 
tended. that there has been no deception. 
by the plaintiffs, because underneath “the 
kuta trade mark they have .printed in. 
bold types that their drills have. been 
manufactured in India, and also because on 
their three different qualities they have. 
additional prints NNNNN, AAAAA, JISdd. 
But this legend is in Bnglish. and it is 
perfectly obvious that the. illiterate people 
out in the Mofussil would not be able to 
read it or understand its import. : ee 
Three local brokers in piece goods have. 
been examined on behalf of the plaintifs.: 
They are Vishnomal (Ex. 10), Dewanmal,- 
(Ex. 11) and Teoomal (Ex. 12). They 
have glibly told us that the plaintiffs’ drills: 
are not likely to pass off as Japanese drills 
because the kute chhap on the plaintiffs’ 
drills is known as the nakal. (imitation),. 
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whereas the kute chhap on the Japanese 
drilis isknown as the asal (original). It 
may be that so far as the brokers are con- 
-cerned, who deal with wholesale dealers, 
they can differentiate between the Japa- 
nese drills and the plaintiffs’ drills because 
they.get orders for both. The question is 
whether the illiterate unwary customer is 
or is not likely to be deluded into the 
belief that when he buys any kute chhap 
drill it is the one which has behind it a 
good reputation of years and years built 
up by the Japanese. On this point, apart 
from the defence evidence, there is mate- 
rial enough in the evidence of the two 
brokers examined by the plaintiffs on 
commission, which would go to show that 
to the individual illiterate purchaser the 
dog is the decisive factor. It also stands 
to common sense that no shop-keeper will 
warn the unwary purchaser that the 
‘plaintiffs’ drills are the nakal and not the 
asal. Deception is, therefore, quite likely. 
_ It is contended by Mr. Pahlajsing on 
behalf cf the plaintiffs that even if the 
Court comes to the conclusion that the 
“three trade marks on the plaintiffs’ drills 
' Exs. 9-1, 9-2 and 4-3 are imitation of the 
Japanese dcgs, and even if the Court 
comes to the conclusion that mistakes by 
the illiterate unwary purchasers are not 
unlikely, still the plaintifis having taken 
up‘a trade mark which has fallen into 
desuetude, and the Japanese firms having 
acquiesced in the use thereof by the plain- 
tiffs, there can be a trade right in the 
marks, and no one should be permitted to 
infringe that right. From the evidence it 
appears, however, that soon after the plain- 
tiffs come out with their drills with the 
three dogs in a triangle, the plaintiffs were 
served with a! notice by three of the 
Japanese firms:trading in Japanese drills: 
but the correspondence shows that no 
definite action was taken by the Japanese 
firms. It is contended on behalf of the 
defendant, and some evidence has been led 
in support of it, that the plaintiffs were 
constantly suing for peace; and that in 
April of this year the plaintiffs were once 
again served with a notice through Messrs. 
Dipchand and Co. to desist from imitating 
the Japanese trade mark. From the evi- 
dence of Mr. Dipchand (Ex. 16), it appears 
that after the notice, Mr. Hassomal, Advo- 
cate for the plaintiffs, approached him for 
some kind of settlement through arbitra- 
tiou : but that somehow the negotiations 
fell through. Itis clear that the Japanese 
firms did protest against the violation ‘of 
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trade right; but perhaps they 
thought that if was not worth while 
bringing to book all the imitators, the 
number of which admittedly ran into 
dozens. It cannot, therefore, be said that 
the Japanese firms had acquiesced in the 
use by the plaintiff-firm of the three dogs 
chhap on drills, Exs. 9-1, 9-2 and 9-3. 
Nor can it be said that the Japanese firms 
bad abandoned the dogs chhap trade 
mark. because it is in evidence—and I 
consider it very reliable—that the Japa- 
nese drills are still on the market. In fact 
the plaintiff Balram himself admits that 
the Japanese kute chhap drills are still 
available in open market. He, however, 
maintains that they are not sold locally 
but transported to Afghanistan. Balram 
has struck me as a thoroughly unreliable 
witness. In fact he had to be warned 
several times to give direct replies, be- 
cause every time that he was asked an 
inconvenient question he would first give 
an evasive reply. There is no evidence 
that the Japanese drills cannot be obtained 
anywhere in India for local consumption. 
Under the circumstances, particularly in 
view of the action such as has been taken 
by the Japanese firms, [ am definitely 
of the opinion that till now the kute 
chhap trade mark has not been abandoned 
by the Japanese as urged on behalf of the 
plaintiff. 

Assuming for the sake of argument that 
the Japavese firms have abandoned or 
practically abandoned their rights to the 
kute chhap trade mark, it does not give 
the plaintiff any exclusive right thereto 
simply because he was perhaps the first 
to rush into the market with an imitation 
of that trade mark. Asa matter of fact 
the plaintiffs registered two of their designs 
in 1931. The defendant has also regis- 
tered his trade mark in 1931. Even if 
we assume that the plaintiffs sold in large 
quantities and defendant's sales were not 
so large, that makes no difference. Pro- 
bably it depends on the facility for finance. 

The next question which may be const- 
dered, although it is unnecessary to do 
89, is whether the defendants are also 
imitators of the Japanese kute chhap o“ 
whether they have a different kind 
chhap. The defendant has registered his 
trade mark asa triangle enclosing a lion, 
a dog and a bear. The sample of defen- 
dants’ drill is Ex. 9-8. There is no doubt 
that the first animal does very much 
look like a lion. But the other two ani- 
mals are imitations of twooutof the threa 


their 
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dogs of the Japanese drills. The pictorial 
effect, however, is an imitation of the 
Japanese dogs although, less so, than the 
plaintiffe’ design. I am of opinion that 
the unwary illiterate purchaser is likely 
to be deceived into believing that the 
defendants’ drills are the original Japanese 
drills bearing three dogs trade mark. 
Thus then the plaintiff firm as wellas the 
defendants arein pari delicto. The ques- 
tion is whether under these circumstances 
a Court of Law would be prepared to give 
protection to one against the other. I 
shall presently review the law on the 
subject of trade mark rights, I am em- 
phatically of the opinion that the plaintiff 
firm not having established an exclusive 
tight tothe use ofthe three dogs design 
cannot get the help of the Court to stop 
others from the same kind of imitation. 
The plaintiffs cannot claim that they have 
a monopoly for deceiving public. 

I shall now discuss the law applicable 
to the facts of thiscase. The basic idea 
of a trade mark right is that a person 
having originated a design on any vendible 
article and having established a reputation 
in the market on it, has a right to pre- 
vent others from copying the idea and 
taking advantage of the gocd name made 
through the efforts of the originator. It 
is also for the protection of the unwary 
illiterate purchasers of which there are 
legions in a country like India that the 
Court will intervene. As James, L. J. has 
said in Singer Manufacturing Co. v. Loog 
(1) at p. 415 : 

“No man is entitled to represent his goods as 
being the goods of another man; and no man is 
permitted to use any mark, sign or symbol, device 
or means, whereby, without making a direct false 
representation himself to a purchaser who pur- 
chases from him, he enables such purchaser to tell 
a lie or to make a false representation to some- 
body else who is the ultimate customer. That being, 
as it appears to me, a comprehensive statement of 
what the Jaw is upon the question of trade mark 
or trade designation, I am of opinion that there is 
no such thing as a monopoly or a property in 
the nature of copyright, or in the nature of a 
patent in the use of any name. Whatever name 
is used to designate goods, anybody may use that 
name to designate goods; always subject to this, 
that he must not, as I said, make directly or 
through the medium of another person, a false 


representation that his goods are the goods of 
another person. ” 


In England there is a statute lew for 
registration of trade marks. There is no 
such law in India. The Caleutta High 
Court has observed in Hannah v. Jagan- 

(1) (1880) 18 Ch. D 395. 
~ *Page of (1880) 18 Oh. D.—[za] 
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nath & Co. (2): 


“In India the law of trade marks is not governed 
by statute and there is no statutory system of 
registration. The rights and liabilities in con 
nection with trade marks are determined by refer- 
ence to the common law of England.” 


The law, therefore, stands as it was in 
Engiand prior to the Trade Marks Act of 
1875. In Imperial Tobacco Co. of India, 
Lid v. Albert Bonnan and Bonnan & Co. 
(3) the Privy Council rules that the ordin- 
ary principles of jurisprudence with regard 
to trade marks and those forbidding the 
passing off of goodsapply toIndia. The 
Courts in India have as closely as possible 
followed the English Law with regard to 
trade marks. The plaintiffs’ goods having 
masqueraded in the market as if they 
were drills of the Japanese kute chhap, 
the plaintiffs cannot be heard to say that 
they alone have a monopoly to imitate the 
chhap and deceive people. Even if a 
plaintiff were to succeed in proving that 
he was the first in the market with an 
imitation and maintain that having estab- 
lished a reputation on that imitation he 
had a right to prevent others from taking 
advantage of his exertions, he cannot be 
given any protection in a Court of Law. 
In re Heaton’s Trade Mark (4) is an 
authority for the proposition that even if 
user be established extending over a con- 
siderable period, it does not follow that 
a title to the trade mark is made out; for, 
if the user was fraudulent in its incep- 
tion and is still calculated to deceive, the 
user gives no right. 


The acquisition of title by wrongful user 
cannot be recognized inasmuch as trade 
mark right is an equitable right. The 
plaintiff who seeks the intervention of the 
Court must come with clean hands. A 
trade mark is a mode of warranting the 
origin of goods to which it is attached, 
or rather their trade association, and con- 
sequently it is of the essence of the trade 
mark that its representation should be 
true. In the present case, the circumstan- 
ces under which the plaintiff chose to 
adopt the kute chhap clearly go to show 
that his object was to pass off his drills 
as Japanese drills and thus deceive the 
public. His user of the imitation gives 


(2)19 OWN 1; 27 Ind. Oas. 483; A I R 1915 Oal. 
520; 42 O 262. 

(3) 80 Ind. Cas. 1013; A I R1924 P O 187; 51 I A 269: 
51 O 892; 26 Bom. L R 683;2 Pat. L R230;47M LI 
Co M WN 602; 20L W 495; 290 WNB8I 


). 
(4) (1884) 27 Oh. D 570; 53 LJ Oh, 959; 51 L 
220; 32 W R 951. 


1938 
mmim no better right as against persons 
squally guilty like himself. As to how 
roperty in a trade mark can be acquired, 
ord Westbury, L» C., has said in Me 


Andrew v. Basset (5), at p. 384:* 
“The essential ingredients for constituting an 


infringement of trade right, probably would be 
ound to be no other than these: first, that the 
ark has been applied by the plaintiffs properly 
that is to say) that they have not copied any 
other person’s mark; and that the mark does not 
involve any false representation; secondly, that 
the article so marked is actually a vendible article 
in the market; and thirdly, that the defendants 
knowing that to be so, have imitated the mark for 
“the purpose of passing off in the market other articles 
«of a similar description. g 
In Perry v. Truefitt (6) it was held 
-ihat : 

“The ground on which the Court protects trade 
mark is that it will not permit a party to sell his 
own goods as the goods of another; a party will 
not, therefore, be allowed to use names, marks, 
letters, or other indiciae by which he may pass 
off his own goods to purchasers as the manufacture 
of another person. If a plaintiff coming for an 
injunction in such a case appears to have been 
guilty of misrepresentations to the public, the 
Oourt will not interfere in the first instance.” 

Paragaph 1357 of Halsbury’s Laws of 
England, Vol. 27 at p.774, reads thus: 

“Neither law nor equity assists a wholly fraudu- 
lent trade, since both adopt the maxim ex turpi 
causa non oritur actio; and if it is shown that the 
plaintiff's trade is of this nature, he cannot succeed 
in any action for the use of histrade name or trade 
mark, or for passing off.” 

Fraad is to be presumed where the 
similarity is close and remains unexplained. 
An intention to deceive may be inferred 
from the circumstances of the case, though 
no case of actual deception is proved: 
County Chemical Co, Ltd. v. Frankenburg 
(7). As a matter of fact, in the present 
case, if there was any deception on the 
part of the defendant it was not to pass 
off his goods as those of the plaintiffs, but 
as those of the Japanese. Consequently 
the plaintiff has no grievance. Mere 
damage is insufficient to support an action 
of the type we are concerned with. The 
damage must be attributable to the passing 
off of other goods as plaintiff's goods, 
There may be damage and yet there may 
be no passing off. Thus a suit cannot be 
entertained if it is brought by a person 
not entitled to an action to restrain a 
defendant from passing off as the goods 
of a third party. He can bring the action 
only when the representation is that the 
goods are his goods. As James, L. J. said 

(5) (1861) 4 De. G J & 8 380; 4 N R12;33 L JCh 
561; 12 W R 777; 10 Jur. (N s)550; 10 L T 442. 

(6, (1842) 6 Beav 66; 63 R R 11;49 E R 749. 

(7) (1901) 21 R PO 722. 

*Page of (1864) 4 De G, J. & S.—[Ed]. 
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in Levy v. Walker (8). 

“The Court interferes solely for the purpose of 
protecting the owner of a trade or business from 
a fraudulent invasion by somebody else. It does 
not interfere to prevent the world outside from 
being misled into anything.” 

The spurious mark complained of may 
be either an exact or substantial copy of 
the genuine trade mark, e.g.as in Ford 
v. Foster (9), and Reg. v. Dundas (10), 
or an imitation done in a manner which 
is likely to cause the spurious mark to 
be mistaken for the genuine one. The 
plaintiff firm in the present case cannot 
be heard to urge that because the three 
dogs in their trade mark are not printed 
in the same order in which the Japanese 
dogs are printed that, therefore, there is 
no imitation of Japanese. 

“What degree of resemblance is necessary, is, 
from the nature of things, a matter incapable of 
definition a priori. All that Courts of justice can 
do is to say that no trader can adopt a trade 
mark so resembling that of a rival as that ordinary 
purchasers purchasing with ordinary caution are 
likely to be misled: per Oranworth, L, O. in Seizo 
v. Provezende (11).” 


It isa question of fact in every case 
whether the defendant’s mark is or is 
not a colourable imitation of the plaintiff's 
mark. The surrounding circumstances of 
each case will have to be considered. In 
the determination of the question whether 
there is oris not colourable imitation, it 
is not only necessary to look at the differ- 
ence or at the resemblance between two 
given marks, but it is necessary to com- 
pare the two marks asa whole and then 
come to a decision. (1905) 22 R. P. O. 607. 
Where the name of the manufacturer 
is always used along with a trade name 
or mark on his goods, it may be difficult 
to show that the trade name or mark by 
itself distinguishes his goods. The cases in 
Glenfield Starch; Wotherspoon v, Currie 
(12), Elephants Jhonston v. Orr Ewing (13), 
Yorkshire Relish, Birmingham Vinegar 
Brewery Co., Ltd. v. Powell (14), Cat and 
Boord & Son v. Thom and Cameron (15), 
and Camel Hair Belting (Reddaway & 


(8) (1879) 10 Oh. D 436; 48 L J Ch. 273; 39 LT 654; 
27 W 


R 370. 
(9) (1872) 7 Ch. 611;41 L J Ch, 682;27 LT 219; 20 


WR 818. 
(10) (1852) 6 Cox. O O 380. 
(11) (1866) 1 Oh. 193; 12 Jur, (ws) 215; 14 L T 314; 


R 357; 149 R R 529. 
M13) 872) 5 H L 508; 42 LJ Oh. 130; 27 LT 
a (1882) 7 A O 219; 5L L J Oh, 797; 46 L T 216; 
30 W 


RAT. 
(14) (1807) A O 710; 66 L J Ch. 763; 76 LT 792, 
(15) (1907) S C 1326; 24R PO 697. 
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Go.) v. Bentham Hemp Spinning Co. (16), 
are well-known instances of this type, 
where notwithstanding the fact that the 
defendant’s name appeared prominently 
along with the trade name or mark on the 
goods, an action for -passing off was 
successful. The question for decision as 
to whether an alleged colourable imitation 
Has or has not deceived anybody is to 
be decided with reference to the ultimate 
purchaser. Itis now well-settled that in 
passing off cases 

“the probability of misleading, not experts or per- 
sons who know the real facts, but ordinary or unwary 
customers, is the mischief to be guarded against: 
Lindley, L. J. in Powell v. Birmingham Vinegar 
Brewery Co. (17), at page 68*.” 

Whatever may be the view as regards the 
English public, the conditions in India are 
to be considered by Ihdian Courts. In 
view of the fact thet a large majority of the 
people in India are illiterate, the Indian 


Issues. 


1. Are the plaintiffs disentitled to relief 
on grounds alleged in their new plea by the 
defendants ? 

2. Have the plaintiffs been using their 
marks openly, to the knowledge of the 
Japanese manufacturers and/or their agents, 
and have the latter abandoned their alleged 
mark and-or acquiesced in the use by the 
plaintiffs of their marks? If so, what is 
the effect ? 


3. Is there a distinction between Japa- 
nese and Indian-made goods and marks in 
question thereon ? Has there beena decep- 
tion and is deception likely ? 

5. Have the defendants imitated the Ja- 
panese marks or plaintiffs’ marks, and in 
either case, what is the effect ? 


In the result, the suit of the plaintiffs 


must be dismissed. The only question that 


remains to be considered is, whether the 
defendants are entitled to their costs. It 
is urged on behalf of the defendants that at 
any rate defendants Nos. 1, 2 and 3 have 
been unnecessarily dragged to Court and 
harassed fora number of years: Not only 


have the plaintifis come to Court with an: 


untenable claim but they have obtained an 
injunction preventing the defendants from 
selling their drills with the dog chhap. On 


behalf of the plaintiffs it isyurged that no: 


evidence has been led ton the main isstie 
(16) (1892) 2 Q B 639; 67 L T 301. 
(17) (1895) 2 Ch D 54. 
*Page of (1895) 2 Oh|D.—[Bd] 
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Courts have often emphasised that the 
probable purchaser should be regarded as 
the incautious, ignorant or unwary person. 
Quite a number of Indian cases may be 
cited in support of the proposition. It is 
also well-settled that non-deception of mid- 
dlemen and vendors is immaterial; and that 
it is the ultimate purchaser who has-to be 
considered in deciding whether the defend- 
ant’s Mark or as in this case the plaintiff's 
mark is calcnlated to deceive. Evidence of 
So-called experts, who say whether in their 
opinion a customer is or is not likely to be 
deceived, is not admissible: This isa settled’ 
rule since the decision of the House of 
Lordsin North Cheshire and Manchestér 
Brewery Co. v. Manchester Brewery Co. (18), 
It isfor the Court to decide whether decep- 
tion is likely or not. On the facts and law 
as found above, my decision on the prelimi- 
nary issues is as follows :— 


Findings. 


In the affirmative. 


On the second part my finding is that 
the Japanese manufacturers and-or their 
agents have not abandoned their trade 
mark and have not acquiesced in the tsë 
by the plaintiffs of their marks. The effect 
is that the plaintiff firm cannot having 
come to Court with unclean hands, dlaim 
protecticn. 

The first part in the negative; and the 
second part in the affirmative. 


The defendants have imitated the Japa- 
nese marks with a slight alteration and ate 
in the same position as the plaintiffs. 


and therefore the participation of defend- 
ants Nes. |, 2 and 3 in the infringement 
alleged by the plaintiffs has not been prov- 
ed. Mr. Pahlajsing relies on a decision in 
Estéourt v. Estcourt Hop Essence Co. (19). 
The facts of that case are nct entirely on 
all fours with the present. In the present’ 
case the plaintiffs knew very well they were 
the imitatofs of an emblem which had 
already acquired reputation in the market 
without any exertions on their part; and yët 
simply because the idea struck them first to 
adopt thé dog chhap of thé Japanese for 


„ 09 089) A C83; 68 LJ Ch. 74; 79 L'T645;15 T 

1 ai = ra A 4. ar ý b 
(19) (1875) 10 Oh. A 276; 44117 Ch. 223; 88 LT 60; 
23 W R 313, 
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Indian-made drills, they have started a 
campaign of terrorisation and: got several 
timid imitators to give up or vary their dog 
chhap. I fail to see why in the ordinary 
course costs should not follow the 
event. I therefore dismiss the suit with 
costs: the defendants will be entitled to one 


set of costs. : 
s. Suit dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No, 2246 of 1935 
_ December 4, 1936 
COLDSTREAM AND BAIDE, JJ. 
SHIROMANI GURDWARA ` 
PARBHANDHAK COMMITTEE, 
AMRITSAR— OBJIROTOR—APPELLANT 
versus 
TARLOK NATH AND OTHERS 
— RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ss. 16 (2), 7 
—Institution described as -Gurdwara—Presumption 
that it was founded for Sikh worship, if arises— 
Held, on evidence that institution in question was 
not a Sikh Gurdwara—Practice— Evidence—Trial 
Court's appreciation of evidence—Appéllate Court 
should not lightly interfere with it. 

The use of the word Gurdwara-is not confined to 
Sikh institutions and the mere fact that the placé 
has been called a Gurdwara as well as Mandir and 

hakardwara does not warrant the presumption that 
it was founded for Sikh worship. [p. 939, col. 2.] 

The institution in question was established by an 
Udasi Brahmin, the principal endowment being cer- 
tain land granted by a Muhammadan ruler who 
hated Sikhs. There was a Hindu temple alongside 
the building claimed as Gurdwara. The institution 
was also referred to aga Thakardwara, There were 
very few Sikhs in the town and the evidence point- 
ed tothe place having always been a Hindu place 
of worship although during and after Sikh times 
until it included what was recognized to bea Sikh 
Gurdwara, The principal object of reverence in it 
was, the Gaddinashin Mahant. There were a Lingam 
and Hindu idolsin the Thakardwara and tobacco 
emoking wenton in its precints: 

Held, that the institution was not a Sikh Gur- 
dwara within s. 16 (2), Sikh Gurdwaras Act, 

Where there is an irreconcilable difference between 
the evidence of the opposite parties, and the trial 
Oourt accepts the evidence of one party and rejects 

_that of the other so far as it is in conflict with that 
party's evidence, a Court of review should be slow 
to differ as to credibility from the opinion of tha 
trial Oourt who has seen and heard the witnesses. 
Arthur Wijetilaka v. Don Edmund Ranasinghe (1), 
followed. [p. 938, col. 2.] ue 

F.C. A from the decree ofthe Sikh Gur- 
dwaras Tribunal, Lahore, dated August 19, 
1935. 
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to the Local Government under s. 7, Sikh 
Gurdwaras Act, a prayer was made to 
havea .Gurdwara known as Rang Mahal 
in Gurdaspur town declared to bea Sikh 
Gurdwara. On the’ petition being notified 
Tarlok Nath, the Mahant in charge of the 
institution, submitted a counter-petition 
under s. 8 of the Act, claiming that the 


-institution was not a Sikh Gurdwara but 


a Hindu temple containing a Lingam and 
Hindu. idols. used for worship by the 
Mahant's family and resorted to for ton- 
sure ceremonies by Hindus. This petition 
was duly forwarded tothe Sikh Gurdwaras 
Tribunal under the provisions of s.14 for 
disposal. It was opposed by the Shiromani 
‘Gurdwara Parbhandak Committee and two 
of the signatories to the petition undér s, 7. 
The Tribunal decided that the institution 
was not a Sikh Gurdwara. Against thig 
decision the Shiromani Gurdwara Par- 
phandak Committee (to whom I will refer 
hereafter as the objectors: have appealed. 

The objectors’ case was that the institi- 
tion fell within each of the four definitions 
ofa Sikh Gurdwara contained in cls. (ii), 
liii), (iv) and (v), sub-s. 2 of s. 16 of the Act. 
The judgment of the Tribunal was deliver- 
ed by the President, Hilton, J., with whom 
one. of the-members R. S. Lala Dwarka 
Parshad concurred. The third : member 
did not deliver any judgment. The learned 
President held that the petition. must fail 
because the objectors (on -whom the onus 
of proving that.the insitution was a Sikh 
Gurdwara was rightly laid had not proved 
that the institution was used for public 
worship, either predominantly or otherwise; 
by Sikhs at the time when- the petition 
under s.7, was presented. He also held 
it not proved that thé institution was 
established owing toa tradition connected 
with the Sikhs, or that it had been estab- 
lished for public worship by Sikhs, or that 
it had been established in memory: of a 
Sikh martyr, saint or historical person, or 
that it was used for public worship by 
Sikhs owing to some incident connected 
with the Sikh religion. 

Before us it is not-contended that el. (iv); 
sub-s. 2 of s. 16, is applicable to the institu- 
tion. Itis argued that the institution comes 
within the definition in cls. (ii), (iti) and. (v), 
and that the decision of the Tribunal, that 
it does not, is against the weight -of the 
evidence, documentry and oral. As régards 
cl. (ii), it is pointed out that the learned 
President has misread this clause which 
does not require that the institution was. 
founded owing to some tradition connecting 
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it with one ofthe Sikh Gurus but merely 
that owing to such a tradition it was used 
for public worship predominantly by Sikhs. 
We have been taken through the whole of 
the evidence by Counsel who have address- 
ed us at length upon every aspect of the 
case. 

The institution is one of twoin Gurdas- 
pur presided over by the descendants of 
Dip Chand, an Udasi Brahman, who was 
alive in the early part of the 18th century. 
He had two sons Harsaran Das and 
Narain Das. The descendants of Narain 
Das, who was the younger, have been in 
possession of an institution known as the 
Jhulna Mahal, a Sikh Gurdwara, included 
in Sch. I, Sikh Gurdwaras Act. The des- 
cendants of Harsaran Das, the senior 
branch of the family, have been Mahants 
of the Gurdwara Rang Mahal, the subject 
of the present dispute, the gaddi passing 
according to the rule of primogeniture 
from father to son. For many generations 
the Mahants: called themselves Udasis 
but latterly they have been described 
simply as Brahmans. A pedigree table of 
the Mahantsis given in the judgment of 
the Tribunal. Both institutions have been 
famous places of worship. When the 
country came under British rule, the 
Mahants were in possession of a number 
of muafis in different villages, the most 
important being a jagir of half of Gurdas- 
pur. Some of these revenue assigaments 
were resumed by Government in 1882 
(with effect from 1880) those in Gurdas- 
pur, Ojla and Halla along being continued 
in favour of the Mahant Bishambar Nath 
and his successors for the maintenance of 
the Gurdwara. At that time the Mahants 
were described in the Gazetteer of the Gur- 
daspur District as Brahman priests and the 
institution was “a monastery of Sarsut 
Brahmans who had adopted many of the 
Sikh modes and customs.” Thatit was then, 
and had been for a long time, used for 
Sikh public worship is clearly established 
by a mass of documentary evidence to 
which I need not refer in detail. 

In 1851 the Mahant in charge, Badri Nath, 
declared thatit housed not only Sikhs and 
Brahmans but Granthis and Rababis 
(O. 8).. Bishambar Nath in 1880. and 
1881 stated that the Granth Sahib was 
recited in the Gurdwara at all times (O. 21 
and O. 18). His successor Bal Nath 
occupied the gaddi for a short period and 
on his death in 1892 Ram Nath became the 
Gaddinashin. . There is no clear document- 
ary evidence of public Sikh worship after 
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that time and we have only the oral evi- 
dence produced by the parties on which 
to decide whether at the time of the pre- 
sentation of the petition in 1926 and 
during the tims of Ram Nath and his 
successor Prem Nath, who became Mahant 
in 1906, the institution was used for public 
worship by Sikhs. It is troe that in 1891 
Ram Nath, who was asking for the maufi 
to be continued in Bal Nath’s favour 
(O. 54), stated that “servica was being 
rendered to the Mandir as before"; but 
even if we interpret this to mean that 
public worship was then being carried on 
by Sikhs in his temple, the presumption 
that such public worship continued during 
Prem Nath’s time is negatived by the oral 
evidence. We have considered the whole 
of this evidence with care and I do not 
think it necessary to add much to the des- 


cription of it given by the learned 
President of the Tribunal. Prem Nath 
had strong leanings towards orthodox 


Hinduism, and he and his father Ram Nath 
were both Presidents of the Sanatan 
Dharam Sabha. The Singh Sabha used 
to hold meetings in the institution but 
after Prem Nath had been Mahant for a 
short time a separate Sikh Gurdwara was 
built on a site provided by him and subse- 
quently the Singh Sabha meetings were 
held in that Gurdwara (O. W. No. 1). There 
isa platform in the verandah in front of 
the shrins which the objectors say was the 
resting place of the Granth Sahib but I 
believe the respondent's evidence that this 
platform is the gaddi of the Mahant before 
whom the worshippers bow on ceremonial 
occasions and not the throne of the Granth 
Sahib. Itis to worship the Mahant and 
not the Granth Sahib that pilgrims come 
from and beyond the frontier. 

Where there is an irreconcilable differ- 
ence between the evidence of the opposite 
parties, and the trial Court accepts the 
evidence of one party and rejects that of. 
the other so far as it is in conflict with 
that party’s evidence, a Court of review 
should be slow to differ as te credibility 
from the opinion of the trial Court who 
has seen and heard the witnesses. Arthur 
Wijetilaka v. Don Edmund Ranasinghe (1). 
In the present cage I can see- no reason at 
all for reversing the Tribunal’s finding on 
this part of the case, which, in my opinion, 
is amply justified by the evidence. On 
this conclusion alone the appeal must fail 
and itis unnecessary to deal at any length 


(D) AIR 1931 PO 265; 134 Ind. Oas. 321; Ind. 
Rul. (1931) P O 273 (P O). 
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with tthe other questions on which the 
parties joined issue. 

There is no direct documentary proof 
showing when and for what particular pur- 
pose (other than for the purpose of an 
Udasi religious and charitable house) this 
institution was established [cl. (3), sub-s. 2, 
s. 16]. The objectors’ case is that it was 
founded at the time of Dip Chand who was 
Sikh of the tenth Guru and in support of 
this case reliance is placed upon the state- 
ment fnade by Mahant Badri Nath in 1851 
(O. 8) reference to a part of which has 
been made above. The Mahant’s story was 
that Dip Chand’s ancestor Nawal Rai 
bought land and settled in Gurdaspur some 
time about 1625. Guru Gobind Singh, the 
tenth Guru, became a disciple or admirer 
of Dip Chand, acknowledged him as his 
Guru, and gave him the title of Ganj 
Bakhsh (Treasure-giver) for bis help. It 
was then that the gaddi was established 
in the family. The mest important jagir 
enjoyed by the family namely, that of the 
Gurdaspur lands had, he asserted, been 
given to Dip Chand by Muhammad Shah, 
Emperor of Delhi, for defraying his kitchen 
expenses. Half of this jagir was con- 
fiscated in Sikh times and the income 
of the rest was still used for feeding fakirs 
and travellers. This grant was confirmed 
by Raja Ranjit Singh about the year 1821. 
Other grants had been made by Raja 
Ranjit Singh, Raja Sher Singh, Sirdar 
Mahan Singh (Raja Ranjit Singh’s father) 
and by other Sikhs, by lambardars of two 
Villages and by a Brahman priest of the 
Goddess Durga. In 1850 the institution was 
described by Mahant Badri Nath’s Mukhtar 
asa makan of the Granth Sahib (O. 6) 
Records of that time show that a muafı in 
village Chaunta, had been granted for the 
recital of the Granth Sahib in the Gurdwara 
at Gurdaspur (O. 3, O. 4and 0. 5). The 
Tribunal has excluded the statements 
about Chaunta from consideration, holding 
it to be not clear that the Gurdwara men- 
tioned was the Rang Mahal, but as the 
muafi was held one of the family I think it 
probable that the reference was tothe Rang 
Mahal. On the other hand =s the elder 
branch of the family had a considerable 
Dharamsala at a village in Pathankot 
Tahsil called Gurdaspur it is possible that 
the reference is to that Dharamsala. 

While this evidence shows that the Rang 
Mahal wasnot only used for public Sikh 
worship by Sikhs but was in part a Sikh 
Gurdwara from the time the Sikhs ruled the 
Punjab until the time of the Mahant 
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Bisham bar Nath, I agree with the finding 
of the learned President of the Tribunal 
that it does not prove that the institution 
was established for public worship by Sikhs. 
The principal endowment, the land in 
Gurdasaur, was by a Muhammadan ruler 
who hated the Sikhs and persecuted them, 
and it was made to a Brahman Udasi. 
There was admittedly a substantial Hindu 
temple alongside the building now claimed 
as the Gurdwara proper where the Granth 
Sahib is alleged to have been kept. The 
institution was referred to as a Thakur- 
dwara, a most unlikely description, if it 
had been founded for Sikh worship in 1864 
(P. W. No. 17-1) and as a Mandir of Udasis 
in 1880(P. 7, O. 17). Mahant Bishambar 
Nath called it a Thakardwara in 1886 (p. 20). 
There is no basis for an assumption that 
Dip Chand ever became a Sikh, while it 
is not improbable that Guru Gobind Singh 
expressed his appreciation ofa Braham 
ascetic. There is nothing to show that the 
tenth Guru ever visited the institution or 
any clear indication that he had anything 
to do with its foundation. In 1852 the 
Raja of Kalanaur, in whose territory 
Gurdaspur appears to have been situated, 
was asked by the officer whowas making 
an enquiry into the jagirs of the Province, 
to report when this institution was founded 
and whether the jagir attached to it was 
meant for the langar and other expenses 
connected therewith or it was divided 
among the residents of the institution. His 
reply (P. 23) was that the Gurdwara had 
been in existence since Moghul times and 
nothing certain was known about its found- 
ation. But it was known, he reported, that 
all the income over and above what was 
spent on the langar was used by the Baba 
(Mahant) and the other residents. Nothing 
was said about Sikh worship in this 
report. 

HereI may note that the use of the 
word Gurdwara is not confined to Sikh 
institutions and the mere fact that the 
placa has been called a Gurdwara as well 
as Mandir and Thakardwara does not 
warrant the presumption that it was found- 
ed for Sikh worship. As pointed out by the 
learned President, s. 16 (1), Sikh Gaur- 
dwaras Act, itself draws a distinction 
between Sikh and other Gurdwaras, and 
Sch. II of the Act which mentions three 
Gurdwaras shows that a Gurdwara may be 
a nou-Sikh shrine. 

As regards cls. 2and 5, all that need be 
said is that there is no evidence whatever 
of any kind that the institution was at 
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“Any time predominantly used by Sikhs. 
- Gurdaspur is not a Sikh town. The evi- 
dence is that there are very few Sikhs in 
it. The evidence and the circumstances 
admitted point on the contrary to the 
place having always been a Hindu place of 
worship. although during and after Sikh 
-times until the time of Ram Nath it in- 
eluded what was recognized to be aSikh 
Gurdwara. The principal object of rever- 
énee in it was, as already noticed, the 
Gaddinashin Mahant. There were a Lin- 
gam and Hindu idols in the Tnakurdwara 
and tobacco smoking went on in its pre- 
cints in Prem Nath’s time. That a tradition 
connects Dip Chand with the tenth Guru 
Gannot be denied. The ‘tradition is that 
Dip Chand gave the Guru a lakh’s worth of 
inéense to help him to demonstrate publicly 
the impotence of Hindu gods, and that it 
. was for this reason that he was called 
Ganj Bakhsh by the Guru . but there is no 
evidence warranting an inference that it 
was owing to this tradition. that either 
originally or at any time the Rang Mahal 


Gurdwara was used for public worship 
either by Sikhs or by Hindus. - 
To support their contention that the 


Gurdwara wasused for worship by Sikhs 
‘owing to an incident connected with the 
‘Sikh religion, the objectors relied on the 
‘evidence in a letter No. 863, dated August 
8, 1881, from the Punjab Government to the 
Govérnment of India, a copy of which (Ex. 
P. 11) was placed on record by. the respon- 
dents (dn Urdu translation was put in by the 
‘objectors as partof their document O. 23). 
in this letter the Punjab Government sub- 
mitted their recommendations in respect of 
‘Bishambar -Nath’s Jagir. The Government 
‘of India had in 1853 sanctioned the 
confinuance- of twelve assignments of 
land revente in favour of Badri Nath and 
his brother Kanshi Nath, who had been 
in enjoyment of the grants as their family 
property, on condition that the ‘temple 
at Gurdaspur” was maintained and the 
incumbents of the assigoments remained 
‘of good behaviour. The Punjab Government, 
while proposing. the resumption of the 
other assignments made for the benfit of 
the’ institution, recommended the continu- 
‘ance of those in Gurdaspur, Ojla and Halla 
(to -be held by the Mahant for the time 
being instead of by the descendants of 
the grantee as before), in consideration 
of Badri Nath’s good services, the great 
yeduction. of land revenue at the settlement, 
the. esteem in. which the institution was 
Held and the ‘historical ‘interest-of the plaes 


‘religion that they did so”. 
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as the site of the contest between Banda, 
the secular leader of the Sikhs after Guru 
Gobind Singh's death, and the army of 
the Moghul Emperor The letter went on 
to quote Cunningham's History of the Sikhs 
where Bandas desperate defencé of a fort 
in Gurdaspur District is described: see 
pp. 88 and 8: of Garrett's edition of 1918. 
The fort was captured and the defenders 
marched to Delhi and massacred, a hundred 
being killed ‘daily. Banda himself was 
put to death with torture. The Punjab 
Government identified the fort with the 
institution managed by the family of Bisham- 
bar Nath. 

It is contended that the contents of 
the Punjab Government's letter justify a 
presumption that it was owing to the 
identity of the Gurdwara. with Banda’s 
for that the Sikhs worshipped at this 
shrine. Recent researches have discloséd 
that the actual place of Banda’s retreat 
was not the present town of Gurdaspur 
but a village, now a heap of ruins, some 
four miles from Gurdaspur (see the Life 
of Banda Singh Bahadur by Ganda Singh, | 
research scholar of the Khalsa College, 
Amritsar, published by the Sikh History 
Research Department of thé College in April 
1935), a fact which raises:some doubt whe- 
ther there was any connection between the 
worship at this Udasi shrine, when it first 
began, and Banda’s defence of his fort. 
Nevertheless, though it is true that Banda's 
memory is not held in much esteem by 
the Sikhs (Cunningham’s History, p. 89), 
and though Banda was, as described by 
the Panjab Government in their letter, 
only a secular leader of the Sikhs, he 
ceriainly did battle for them against their 
oppressors, and if there was evidence that this 


‘institution was resorted to for worship 


by the Sikhs owing to its being the scene 
of Banda’s heroic defence, I would be in- 
clined to find it proved that it was “owing 
to an incident connected with the Sikh 
But there is 
no such evidence, and as I have already 
said there isno evidence that at any time 
the Sikhs have been the predominant 
worshippers. 

Finding that the Tribunal rightly decided 
against the objector-appellants, I would dis- 
miss this appeal with ccsts. 

Bhide, J.—I agree. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT . 
Second Civil Appeal No. 153 of 1936 
November 17, 1937 
Ganga Nata, J. 
BISHAMBHAR DAS—P ratintirr— 
APPELLANT 


VETSUS 
RAM CHANDRA AND ANOTHER—DEPENDANTS 
— ResroNnpENTs 

Evidence Act (I of 1872), s. 92—Oral evidence to 
show that document executed was never intended to 
operate as agreement—Admissibility. i 

Section 92, Evidence Act,’ only excludes oral evi- 
dence to vary the terms of the written contract, and 
has no reference to the question whether the parties 
had agreed tocontract on the terms set forth in the 
document. So also,s. 98 only excludes oral evidence 
as to the terms of a written contract. Oral evidence 
is admissible therefore to show that a document 
executed by a person was never intended to operate 
as an agreement, but was brought into existence 
solely for the purpose of creating evidence about 
some other matter. Even if there were no provisos to 
ss. 91-aud 92, there is nothing in either section to 
exclude oral evidence in such a case to show that there 
was no agreement between the parties and therefore 
no contract. 
' 8.0. A. from the decision of the Second 
ee udge, Benares, dated October 25, 
1935. 

Mr. G. S. Pathak, for the Appellant. 

Mr. A. H. Khan, for the Respondents. 

Judgment.—This isa plaintiff's appeal 
and arises out of a suit brought by him 
against the defendants-respondents for pre- 
emption of the property sold on Septem- 
ber 1, 1932, by defendant No. 3 to defen- 
dants Nos. land 2. The plaintiff's case 
was that though Rs. 1,500 were entered in 
the sale-deed as the sale consideration, 
the real consideration was only Rs. 800. 
The defendant contested the suit on the 
ground that the plaintiff had no preferenual 
right and that the real sale consideration 
was Rs. 1,500. The plaintiff is a co-sharer 
in the patti in which the property has 
been sold. The defendants-vendees set up 
a gift deed alleged to have been executed 
in their favour by the vendor on August 30, 
1933. The trial Court found that this gift 
deed was fictitious and consequently the 
defendants-vendees did nob acquire any 
right under it. As regards the sale price, 
it found that it was Rs, 1,500. It decreed 
the plaintiff's suit. On appeal the learned 
Oivil Judge found that the gift deed was 
valid and genuine and that tne evidence to 
show that the gift deed was fictitious was 
barred by s. 92, Evidence Act. He allowed 
the appeal and dismissed the suit. 


“The lower Appellate Court has not re- 
corded any finding on the question as to 
whether thel gift deed was or was not fice 
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titious. The vendees’ own evidence shows 
that the gift deed was fictitious and was 
never intended to operate as such. As 
stated above, it was executed by the vendcr 
himself only a day before the sale-deed, 
The vendor was produced by the vendees 
as their witness. He stated that it had 
been agreed between the pariies (vendor 
and vendees) that the property purporting 
to be transferred under the gift deed 
would be returned to the executant after 
the expiry of the period of limitation for 
the suit for pre-emption. There is no 
reason to disbelieve his evidence and it 
proves beyond any doubt that the gift deed 
never intended to transfer any property 
under it, inasmuch as the property which 
purported to be transferred under it was 
to ‘be re-transferred by the donee to the 
donor. 

‘It is urged by the learned Counsel for 
the respondents that the evidence on the 
point ‘as to whether there was any agree- 
ment between the parties to the gift deed 
for the .return .of the property was barred 
bys. 92, Evidence Act. Section 92, Evi- 
dence Act, only excludes oral evidence to 
vary the terms of the witten contract, and 
has no reference to the question whether 
the parties had agreed to contract on the 
terms set forth in the document. So also, 
s: 91 only excludes oral evidence as to the’ 
terms of a written contract. ‘Oral evidence 
is admissible,- therefore, to show that a 
document executed by a person was never 
intended to "operate as ‘an agreement, but 
was brought into existence solely for the 
purpose of.-creating evidence about some 
other matter. Even if there were no provisos 
to ss. 91 and 92, there is nothing in either 
section to exclude oral evidence in such 
a case to show that there was no agree- 
ment between the parties and, therefore, 
no contract. If a party to an agreement 
embodied in a document is told that any 
stipulation in the agreement would not be 
enforced, he cannot be held to have as- 
sented to it. The document does not 
amount to real agreement between the 
parties. The gift deed in question was 
never intended to operate as such and con- 
sequently it was nothing but a sham transac-. 
tion. No title passed to the vendees under 
this gift deed and they cannot be said to 
have become co-sharers in the same patti. 
The plaintiff has, therefore, evidently pre- 
ferential right. : 

As regards the sale consideration, ;both 
the lower Courts have concurrently found 
that it is Rs. 1,500. This finding is not 
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nged. It is, therefore, ordered that 
neal be allowed with costs. The 
“decree of the lower Appellate Oourt be set 
aside and the decree of the trial Court be 
restored with the modification that the 
plaintiff will pay the sale price within 30 
days from to-day. In case of default of 
payment of the sale price within the 
time allowed, the suit shall stand as dis- 


issed with costs. 
E : Appeal allowed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 2 of 1937 
May 27, 1937 
BAGULEY AND SHAW, JJ. 
HAJEE NYEE AND ANOTHER— APPELLANTS 
versus - 
ZIN AND ANOTHER—RESPONDENTS 
AESA A Law — Wakf — Wakt is religious 
matter—Oral deoloration “Wak, af valid—Gift and 
me Di stinctt tween. 
a kaang wakf is interwoven with the 
entire religious 


life 
D. . 
Maan. or otherwise of the wakf must be 
decided according to Muhammadan Law, and an oral 
declaration of wakf is good under Muhammadan Law. 
Ma Asha v. B. K. Haldar (1) and Ma E Khin v. 


in (2), distinguished, 
Mung kas aP of gito and declaration of wakf are 
quite different ; inthe caseof a gift the property 
passes from one person to another; in the cass of a 
declaration of wakf, a person who owns certain pro- 
perty, declares that for the future he will hold it not 
for himself as owner but on bebalf of the wakf as 
mutawalli ; the property being already in his posses- 
sion, he cannot possibly transfer possession of it from 


i f to himself. KATE 
binal from the decrees of the District 


C Meiktila, dated November 27, 1936. 
Oo x .C. Sanyal, for the Appellants. 

Mr. A. N. Basu, for the Respondents. | 

Baguley, J.—This is an appeal against 
the judgment and decree of the District 
Gourt of Meiktila dismissing the suit filed 
under s. 92, Civil Procedure Code. The 
suit was filed in connection with a certain 
wakf, Haji U Kyi Wakf. The learned Judge 
as a preliminary issue dealt with the ques- 
tion of whether the wakf was a valid one, 
as it was alleged to have been created 
verbally and merely confirmed or “evidenc- 
ed”. by a subsequent registered deed exe- 
cuted by the heirs of the deceased creator 
of the wakf. In his judgment the learned 
Judge says that there can be no doubt 
that Ma Ashav. B. K. Haldar (1), overruled 
all previous cases In which it was held 
that a gift of immovable property was 

(1) 14. 439; 164 Ind. Oss. 984; AIR 1936 Rang. 
430; 9 R Rang. 154 (F B). 


and social economy of the 
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valid even without a registered deed. He 
mentioned the case in Ma E Khin v. Maung 
Sein (2), which is authority for holding that 
an oral wakfis good, apparently thinking 
that it must be regarded as overruled to 
some extent by Ma Asha v. B. K. Haldar 
(1). It isto be feared that the learned 
Judge entirely failed to see that the cases 
were decided on totally different lines. Ma 
Asha v. B. K. Haldar (1), was decided in 
the way in which it was becausethe law 
of gift is not a branch of the Muhammadan 
Law that has been made the law in Burma 
in certain cases by virtue of the Burma 
Laws Act; on the other hand Ma E Khin 
v. Maung Sein (2), was decided in the way 
in which it was decided, because cases 
dealing with religious usage and custom in 
which Muhammadans are concarned, have 
to be decided according to Muhammadan 
Law, that being a branch of the law which 
has been made a part of the law in Burma, 
under circumstances, by the Burma Laws 
Act. It has been argued that a wakf is 
not a religious matter. On p. 193 of Edn. 4 
of Amir Alis “Muhammadan Law” there 
occurs the passage : 

“The doctrineot wakf is thus interwoven with 


the entire religious life and social economy of the 
Mussulman” 


and on p. 65 of Edn. 6 of Wilson's “Anglo- 
Muhammadan Law” occurs the passage ; 

“But whatever doubts might arise on other- 
points, it was never disputed that the dedication of 
property to such a purpose as the building and 
méintenance ofa mosque was a religious usage.”  ’ 

The allegation in the present case is 
that most of the income derived from the 
property comprised in this wakf was for 
the up-keep of the mosque. The validity 
or otherwise of the wakf must be decided. 
according to Muhammadan Law, and from- 
the decision in Ma E Khin v. Maung Sein 
(2), it follows that an oral declaration of 
wakf is good. It would be unnecessary to 
point out thatthe two cases of gift and: 
declaration of wakf are quite different : in 
the case of a gift the property passes from. 
one person to another; in the case of a 
declaration of wakf “A” who owns certain 
property, declares that for the future he 
will hold it not for himself as owner but 
on behalf of the wakf as mutawalli: the 
property being already in his possession, 
he cannot possibly transfer possession of 
it from himself to himself. 

For these reasons the decree of the trial. 
Court is set aside, and the case will be 
remanded for disposal on its merits. The 


yu 2 R495; 88 Ind, Oes. 167; A I R1925 Rang. 
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appellant will get a certificate for the 
refund of the court-fee which he has paid on 
this appeal. Costs of this appeal, Advocate's 
fee three gold mohurs, will bein the discre- 
tion of the trial Court. Ifin the event it turn- 
ed out that the case is really a religious dis- 
pute, he will follow the ordinary rule and 
not give costs ta either side. If he finds 
that one party has been striving to make 
private profit out of the suit, he will then 
give costs of this appeal against that party. 
Bf Case remanded. 


_ NAGPUR HIGH COURT 
Civil Revision Application No. 729 
of 1986 > 
July 20, 1937 
PoLLOOK, J. 
SHYAMSUNDER—APPLIOANT 
VETSUS 
ABDUL SATTAR—Non-A PPLIOANT 

Contract — Jurisdiction — Offer and acceptance— 
Contract by correspondence — Commission agent send- 
ing quotations or terms of business amounts to intima- 
tion of offer or offer itself. 

Whena merchant or commission agent sends his 

quotations or terms of business to other people it is 
merely an intimation on his part of his readiness to 
transact business with them on those terms. 
“ The contract at Banapura was made by correspon- 
dence. The plaintiffs at Banapura wrote to the 
defendant at Bombay, asking whether the price of 
coal was likely to go up aud what his charges were 
for selling it. The defendant gave a brief reply, and 
the plaintiffs wrote again. To this letter the defen- 
dant wrote (Ex. p-3), stating his charges in detail and 
saying “let us have your transactiononce, Then you 
shall have reliance on us.” Tothis the plaintifis’ 
replied, saying that they were sending the railway 
receipt for a wagon load of coal, which they had des- 
patched some three days before, and asking him to 
take delivery and sell it. The defendant replied 
saying that he had received the railway receipt and 
monid attend tothe order when the wagon arriv- 
ed : 

Held, thatthe letter (Ex. P-3) written by the defen- 
dant stating the terms on which he did business was 
not an offer but an intimation of offer. The fact that 
the letter included the words “Let us have your tran- 
saction once” would not, convert it into an offer to be 
bound by the plaintiffs’ acceptance, for there had 
been no indication up till then what business the 
plaintiffs wished to transact, and therefore that the 
contract was made in Bombay and not in Banapura, 
and that the .Oourt of the latter place had no juris- 
diction to try the case. Devidatt v. Shriram Narayan- 
das (6), followed. Chhaganlal v. Aboobakar (2), 
doubted but distinguished. Bhamboo Mal v, Ram 
Narain (4), commented upon. Bill Stores Trading 
Co. of India, Ltd. v. Seth Mathuradas (1) and Tika 
Ram v. Daulat Ram (5), distinguished. 


App. for revision of the order of the Court 
of the Second Sub-Judge, Second Class, 
Harda, dated September 28, 1936, in C. 8S. 
No. 52-B of 1936. 


SHYAMSUNDER v, ABDUL SATTAR (NAG,) 


$43 


ar K: = oe for the Applicant. 
essrs. J. Sen and B. L. Gupta À 
Non-Applicant. Pei ee 

Order.—The plaintiffs, who are mer- 
chants of Banapura in the Hoshangabad 
District, sent a wagon of charcoal to de- 
fendant, who is a commission agent in 
Bombay, to be sold by him on commission. 
There was a dispute about the price which 
led tothe present suit. The suit was filed 
in the Court of Subordinate J udge, Second 
Olass, Harda, in the Hoshangabad District 
and the question is whether that Court has 
jurisdiction, or in other words, whether any ` 
part of the cause of action arose in the 
Hoshangabad District. 

It has been suggested that the sale pro- 
ceeds were payable to the plaintiffs at Bana- 
pura, but that plea is clearly untenable. 
The question then is whether the contract 
was madeat Banapura or Bombay. The 
contract was made by correspondence 
The plaintiffs wrote to the defendant on 
April 6, 1935, asking whether the price of 
coal was likely to goup and what his 
charges were of selling it. The defendant 
gave a brief reply, and the plaintiffs wrote 
again. To this letter the defendant wrote 
on April 15 (Ex. P-3), stating his charges 
in detail and saying: “Let us have 
your transsction once. Then you shall have 
reliance on us”. To this the plaintiffs Te- 
plied on April 27 (Ex. D-4), saying that they 
were sending the railway receipt for a 
wagon load of coal, which they had des- 
patched some three days before and 
asking him to take delivery and sel] it 
The defendant replied on April 29 
(Ex. P-6) saying thathe had received the 
railway receipt and would attend to.the 
order when the wagon arrived. The lower 
Court has held that the defendant's letter 
(Ex. P-3) was an offer and that this offer 
was accepted by the plaintiffs’ letter (Ex, 
D-4). It, therefore, held that the contract 
wa completed By Daha pusa 

n revision it has been contend t 
the letter (Ex. P-3) was merely a iets 
by the defendant of the terms on which 
he was Prepared to do business and that 
the plaintiff's reply (Ex. D 4) was the offer 
Most of the cases cited before me are dis- 
tinguishable. In Bill Stores Trading Co, of 
India, “Lid. v. Seth Mathuradas (1) the 
plaintifis from Hinganghat wrote to the 
defendants at Bombay asking them to 
quote prices for specified quantities of 
specified goods, and the defendants re- 
an 17 NLRB 1; £57 Ind. Cas, 636; A I R 1920 Nag, 


bad 


plied stating their prices and asking to be 
favoured with an order; it was held that 
this reply was an offer. That case is 
clearly distinguishable because the quanti- 
ties and rates were specified. In the pre- 
sent case the plaintiffs merely asked on 
what terms the defendant business, and until 
they despatched the wagon load they had 
not indicated what business they proposed 
to entrust tothe defendant. In Chaganlal 
y. Aboobakar (2) the facts are very much 
closer to those of the present case. There 
the plaintiff, who resided at Yeotmal, 
wrote to the defendants, who were com- 


mission agenta at Bombay, saying that he 


had 100 bales ready for sule and asking 
the terms on which the defendants would 
sell them: it was held that the defendants’ 
- apply stating in a printed from the terms 
on which they did business was an offer to 
sell tkose 100 bales. With due respect I 


must confess to some ‘doubt whether that, 


case correctly decided, but it is on the facts 
distinguishable from the present case. 
The decision in Joharimal Rudmal Adita 
Firm, Bombay v. Sunderlal Narayandas 
(3), is not in point because in that case 
accounts had to be rendered and money 
to be paid at Khamgaon where the con- 
stituent lived, and the defendants, who 
were Cummission agents in Bombay, could, 
therefore, be sued in Khamgaon. 

In Bhamboo Mal v. Ram Narain (4), it 
was stated at p. 458 * 

“It is settled law that a suit by a principal 
against a ' commission agent who has agreed to 
execute an order placed with him by correspond- 
ence must be instituted at the place where the 
commission agent carries on his business and that 
the'principal cannot sue him at the place from wher 
he ‘sent the order." R 

With due respect this proposition seems 
to me to be too widely stated, and it is diffi- 
cult to see why the commission agent should 
not be sued at the place from where the 
order was sent if in fact the contract was 
made -at that place. In Tika Ram v. Daulat 
Ram (5), the point at issue was whether 
the money was payable at the place where 
the order was sent, and that decision is 
not relevant tothe present case. The de- 
cision in Devidatt v. Shriram Narayandas 
(6), is precisely in point. There the plaint- 

(2) A I R 1923 Nag, 167; 72 Ind, Cas, 463. 

(3) A TR 1924 Nag. 308; 78 Ind. Oas. 991. 

(+) 9 Lah. 455 at p 458; 109 Ind. Cas, 28, 10 Lah. L 
J 87; A I R 1929 Lah. 297; 29 P L R 406. 

(5) 46 A 465; 80 Ind. Cas, 661; 22 A L J 591; AIR 
1924 All. 530; LR 6 A 9 Oiv. 

(8) 56 B 324; 137 Ind. Oas. 381; 34 Bom. L R 236; A 
I R 1932 Bom, 291; Ind. Rul, (1932) Bom. 245. 


‘*Page of 9 L.—[Ed], 
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iffs, who were commission agents in 
Bombay, wrote to the defendants, who were: 
merchanis of Ghaziabad, stating their 
terms of business and the defendants 
sent orders to buy wheat: and linseed 
which was carried out by the plaintiffs. 
Beaumont, C. J., at p. 334%, stated the law 
thus : GAR: 

“ It was argued by Mr. Coltman on behalt of the 
respondents thatthe letter written by the plaintiffs 
to the defendants stating the terms on which they 
were willing to do business was an offer to act as 
agents, which offer was accepted by the suhoogneat' 
orders given: by the defendants, and that the con- 
tracts were accordingly made in Gaziabad. I do 
not take that view of the matter. I think that the 
letter written by the plaintiffs was simply an inti- 
mation asto the terms on which they were prepar- 
ed to do business, and that no contract of any sort 
was made at Gaziabad. The defendants did not 
bind themselves to give the plaintiffs any business,- 
nor did the plaintiffs bind themselves to accept any 
business which was offered.” 
and Rangnekar, J. at pp. 343 and 314* stat- 
ed : ; - 

“ In my opinion it makes not the slightest differ- 
ence whether the plaintiffs wrote in the first in- 
stance a letter to the defendants containing their 
usual terms of businsss or whether they sont their, 
usual termsof business in answer to an inquiry. 
from the suit firm from Gaziabad. It seems’ to 
me that when a .merchant or commission agent 
sends his quotations or teems of business ‘to other, 
people, it is merely an intimation on his part of his 
readiness to transact business with them on those 
terms,” : aot 

‘IT amin respectful agreement with those. 
remarks, and it appears to me that the- 
letter (Ex. P-3) written by the - defendant. 
stating the terms on which he did bùsi- 
ness was not an offer but an intimation of 
offer. The fact that the letter included. 
the words “Let us have your transaction 
once’ would not, I think, convert it into an 
offer to be bound by the plaintiffs’ accept- 
ance, for there had been no indication up 
till then what business the plaintiffs wish- 
ed to transact. 

‘I, therefore, hold that the contract wag 
made in Bombay and not in Banapura, 
and that the Court at Harda, has no 
jurisdiction to try the present case. The, 
application for revision is, therefore, al. 
lowed, and the plaint must be returned. 
to the plaintiffs for presentation in the pro- 
per.Oourt. The defendant will get his costs 
in this Court and in the lower Court. 
Counsel's fee in this Court Rs. 20. 

D. Revision allowed. 

*Pages of 56 B.—[kd.] t 
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_ CALCUTTA HIGH COURT 
Civil Appeals Nos. 124 and 638 of 1936 
June 30, 1937 
M. GO. Guosnu, J. 
SARASHLJAKSHA CHATTERJEE anp 
OTHERS—PLAINTIPFS—-APPBLLANTS 


versus 
KARPUR KAMINI DEBY AND OTHERS— 


DEFENDANTS— RESPONDENTS 

: Bengal Tenancy Act (VIII of 1885), s. 111-B (4)— 
mit for correction of Record of Rights—Limitation 
Act (IX of 1908), Sch. I, Art. 120, governs it— 
Bmcaclusion*of four months. from date of certificate 
af final publication—Specific Relief Act (I of 1877), 
~, 42—Suit for declaration that Record of Rights is 
es and for its correction—Suit, if under 


Under sub-s. (4) of s. 111-B, Bengal Tenancy Act, 
the period of four months from the date of certificate 
£ final publication shall be excluded in computing 
the period of limitation prescribed for a suit for 
declaration and correction of the record. A suit for 
such a declaration and correction of the record comes 
ander Art. 120, Limitation Act, Ashutosh Bhuiyan 

«r. Radhika Lal (1), relied on, 
Under s. 42, Specific Relief Act, no Oourt shall 
sanake a declaration where the plaintiff being able to 
«seek further relief than a mere declaration of title 
«mits to doso. Where, therefore, the plaintiffs ask 
«for a declaration that the Record of Rights is wrong 
«and they pray that the said record might be cor- 
rected, the suit is maintainable and comes under s. 42; 

Rai Kiran Chandra v. Tarak Nath (2), relied on. 


C. A. from the appellate decrees of the 
District Judge, Murshidabad, dated August 
5, 1935. 

Mr. Gopendra Nath Das, Mr. Surajit 
Chandra Lahiri for Mr. Kshetra Mohan 
Chatterjee, for the Appellants. 

Mr. Gopendra Keshore Banerjee, for the 
Respondents. 

Messrs. Upendra Kumar Roy and Nirmal 
Kumar Sen, for the Deputy Registrar. 


‘Judgment.—Tuese two appeals have 
been argued together. Appeal No. 124 of 
1936 is from Suit No. 835 of 1934. In thig 
case the plaintiffs claimed that they have 
the right to take water from defendant's 
tank (Dag No. 1534) for the purpose of 
irrigating certain plots of the plaintiffs. 
The trial Court decreed the suit in part. 
ln appeal the suit has been dismissed. 
Upon hearing the learned Advocate on 
both sides it appears that the learned 
Disirict Judge misdirected himself on two 
points: (1) On the point of limitation he 
thought that the plaintifi’s suit for correc- 
tion of the Kecord of Rights was barred 
by limitation. ‘The Record of Rights was 
finally published on November li, 1927. 
The certilicate of tinal publication was 
signed on February 29, 1935. The suit was 
instituted on. January 16, 1934. The 
‘learned Judge thought that as the suit was 


YW3—119 & 120 
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instituted more than six years from the 
final publication, the suit was out of time. 
In thishe was in error, Under s. 111-B, 
Bengal Tenancy Act, no suit affecting the 
record shall be instituted within four 
months from the date of the certificate of 
final publication for the decision of a ques» 
tion whether there is any special condition 
or incident of the tenancy. Now, in this 
case, the plaintiff prayed for a declaration 
that they had the right in respect of 
certain plots of getting irrigation water 
from the defendant's tank, that this right 
had been omitted from the settlement 
record and that the record ought to be 
corrected. Under sub-s. (4) of s, 111-B, 
the period of four months shall be excluded 
in computing the period of limitation 
prescribed for such suit. A suit for such 
a declaration and correction of the record 
is under Art. 120, Limitation Act, and the 
plaintifis are entitled to deduct the period 
of four months. In that view the suit is 
clearly within time: see the case in Ashutosh 
Bhuiyan v. Radhika Lal (1). 

In the second place the learned Judge 
in discussing the evidence disagreed with 
the findings of the Munsif and in doing so 
observed that the defendants had no notice 
of the local inspection made by the Munsif. 
In this also the learned Judge committed 
an error. The order sheet of the Munsif 
shows that on December 20, haying 
heard the evidence of the plaintiff and 
after examing 5 defence withesses, it is 
stated: “Plaintiffs file a petition for local 
inspection. The parties are informed that. 
I shall inspect the locality to morrow.” 
‘he order on December 21, is this: 

“Inspected the locality this morning. Babu 
Syama Pada Mukherjee and Babu Phani Bhusan 
Mukherjee, the learned Pleaders for the plaintiffa and 
the defendants, accompanied me, The inspection 
notes will be filed to-morrow.” 

The learned Judge was there clearly in 
error in thinking that the defendants had 
no notice of the inspection. Having re- 
gard to these errors of the learned District 
Judge, the decree made by him cannot be 
supported. Tne decree is set aside and 
the appeal remanded to the lower Ap- 
pellate Court tor fresh hearing according 
to law. 

In respect of Appeal No. 638 of 1936 
which arises out of Suit No. 137 of 1935, 
the same mistake has been made as to 
limitation. Further, the learned Judge 
considers that the suit is bad under s, 42, 
Specific Relief Act. Unders. 42 no Court 


(1) 560 407;119 Ind."Cas. 121; A I R1929 Oal, 
481; Ind. Rul. (1929) Oal, 729, 
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shall make a declaration where the plain- 
tiff being able to seek further relief than 
a mere declaration of title omits to do 
so. Now in this case the plaintiffs asked 
for a declaration that the Record of Rights 
was wrong and they prayed that the said 
record might be corrected. The suit was, 
therefore, maintainable and the learned 
Judge was wrong to hold that it did not 
come under s. 42 : see the case in Rai Kiran 
Chandra v. Taruk Nath (2). 

The decree of the lower Appellate Court 
in this case is set aside, and the appeals 
remanded to that Court for fresh hearing 
according to law. The appellants in both 
the appeals will get the costs of this Court. 
Further costs in both the appeals will 
abide the result. 


D. Appeal remanded. 
(2) 400 WN 566; 166 Ind. Cas. 460; AIR 1936 
Cal, 456; 9R O 528. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 2096 of 1935 
December 7, 1936 
CoLpstegaM AND BHIDE, JJ. 
MOHAMMAD ALI AND otsers—PLaINtTIr¥s 
—APPRLLANTS 
versus 
Musammat ANAYAT BIBL AND ofHERs— 


DEFENDANTS— RESPONDENTS. 

Custom (Punjab)—Riwaj-i-am—English and verna- 
cular versions— Question of preference — Reference to 
earlier riwaj-i-am to determine correctness—Cusiom 
recorded in riwaj-i-ams of 1868 and 1894— Correctness 
of statement inriwaj-i-am of 1916 doubtful—Onus to 
prove custom at variance with that recorded in 
earlier riwaj-i-ams is on person alleging it. 

The riwaj-t-amis usually prepared in vernacular 
in the first instance and the English version is 
generally an abstract of the same; but the verna- 
cular version is checked by the Settlement Officer 
when preparing the English abstract and he may at 
times find it necessary to alter the statement of cus- 
tomin the vernacular riwej-i-am if he finds it to be 
incorrect. The question whether the vernacular or 
the English version should be preferred must, there- 
fore, depend upon the circumstances of each case, 
In order to determine whether the vernacularor the 
English version contains a correct statement of cus- 
tom, it will be usefulto refer to the compilations of 
Oustomary Law prepared at the previous Settlements 
ef the district. 

The earliest riwaj-i-am generally serves as a useful 
check on subsequent riwaj-t-ams and may be con- 
sidered as the most important document in which 
custom was recorded, Kesar Singh v. Achhar Singh 
(8), referred to, 

Where the rtwaj-i-ams of the years 1868 and 1894 
gavea statement that among Rajputs of Lahore the 
daughters excluded the collaterals of the fifth degree 
and there was doubt as to the correctness of the state- 
ment of the custom in the riwaj-i-am of 1916 : 

Held, that burden of proof of custom at variance 
with that contained in the riwaj-i-ams of 1868 and 
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1894 was on the person alleging it. Kesar Singh v. 
Achhar Singh (8), followed. [p. 943, col. 2.] 

8. O. A. from the Additional District 
Judge, Lahore, dated May 9, 1935. 

Mr. Sheikh Abdul Aziz, for the Appel- 
lanis. 

Mr. Muhammad Hussain, for the Respon- 
dents. 

Bhide, J.—The parties to this case are 
Rajputs of the village Nat in the Lahore 
District. The plaintiffs who are collate- 
rals of one Mubammad Khan in the fifth 
degree, sued for possession of the property 
left by him on the allegation that the pro- 
perty was ancestral and they were en- 
titled to succeed to it according to custom 
in preference to his daughter Musammat 
Inayat Bibi. The Courts below have dis- 
missed the suit and from this decision 
plaintiffs have appealed on the basis of a 
certificate on the point of custom granted 
by the learned Additional District Judge. 


The first point urged in appeal was that 
the Oourts below have erred in placing 
the burden of proof as regards the alleged 
custom on the plaintiffs. It appears that 
there was a conflict between the entries 
as regards the cutom in the vernacular 
riwaj-am and the Customary Law of the 
district in English prepared in 1916 at 
the last Settlement of the Lahore District 
by Mr. Bolster. According to the verna- 
cular riwaj-iam the daughter excluded 
collaterals of a remoter degree than the. 
fifth while according to the Customary 
Law of the district in English ‘Rajputs of 
villages Begpura, Sande Khai and Naul 
Hithar . stated that daughters excluded. 
agnates of the fifth and remoter degree.’ 
In other words, according to the vernacular 
riwaj-t-am collaterals of the fifth degree 
were entitled to succeed in preference 
to a daughter but not according to its 
English version. There was no mention 
of the village Nat in the latter but the 
learned Judge of the Appellate Court 
relying on Jundi v. Chiragh Din (1) held 
that the entry was illustrative and not 
exhaustive and that there was a presump- 
tion that the rule stated above applied to 
the parties. This point was not disputed 
before us. The learned Counsel for the 
plaintiff-appellants has urged that the onus 
of proof should have been placed cn the 
defendant in view of the entries in the 
vernacular riwaj-i-am of which the Cus- 
tomary Law of the district in English 
purported to be an abstract. In support 


(1) 10 Lah, 422; 112 Ind. Oas. 840; AJR 1928 Lah, 
870; 30 P L R 682, 
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E this contention he cited five Division 
ench decisions of this Court reported in 
abh Singh v. Mango (2), Ghulam Muham- 
“adv. Zainab Bibi (3), Chiragh Bibi v. 
Tmar Din (4), Jawala Singh v. Santi (5) 
nd Kartar Singh v. Banto (6) in which it 
<vas urged the vernacular riwaj-i-am was 
«referred to the English version in similar 
<rcumstances. The only ruling to the 
ontrary cited on behalf of the respondent 
was a Single Bench decision reported as 
lishan “Bibi v. Allah Ditta (7). In the 
atter case, however, the English version 
cos preferred merely on the ground that 
t was published later. 
The authorities cited by the learned 
Jounsel for the appellant do not appear to 
«e of any assistance. Three of the cases 
ited, viz, Labh Singh vw. Mango (2), 
Tawala Singh v. Santi (5) and Kartar 
Singh v. Banto (6), related to the Cus- 
omary Law ofthe Amritsar District and 
he point for decision therein was the 
«weight to be attached to the opinion of 
ihe author given in a foot-note underneath 
she Answer to Question No. 61 in the com- 
Bmcilation. Ghulam Muhammad v. Zainab 
Bibi (3) and Chiragh Bibi v. Umar Din (4) 
marelate to the Lahore District but the tribe 
concerned and the point at issue in those 
cases were different. Aishan Bibi v. Allah 
Ditta (7) which was relied on by the res- 
pondent also relates to a different tribe. 
The English version was preferred to the 
vernacular riwaj-i-am in that case on the 
round that the former was the final draft. 
The ruling, however, discussed the previous 
rwaj-i-ams and gave other reasons for 
accepting the custom as stated in the 
English version. 1 do notthink the rale 
ings cited above can be considered to lay 
down any general rule as to whether the 
vernacular or the English version is to be 
preferred, It is true that the Tiwaj-i-am 
is usually prepared in vernacular in the 
first instance and .the English version is 
generally an abstract of the same; but 
the vernacular version is checked by the 
Settlement Officer when preparing the 
English abstract and he may at times find 
BS ae aoe Ind. Cas. 924; A IR 1927 Lah 


(3) A IR 1933 Lah, 640: 1 ; 
891; 14 Lah. 651;6RL 83) OY Oas 251; 34 PLR 


ogee ATR 1935 Lah, 594: 165 Ind. Oas. 553;9R L 
se A I R 1936 Lah. £02; 167 Ind. Cas. 31H; 9 RL 
(6) A IR 1936 FN S Ind. Cas, 379; 33P L R 


300; 17 Lah. 296; 9 R ; 
PAY ALR 1934 Lah, 432; 155 Ind Cas. 861; 7 RL 
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it necessary to alter the statement of custom 
in the vernacular riwaj-i-am if he finds it 
to be incorrect. Toe question whether the 
vernacular or the English version should 
be preferred must, therefore, depend upon 
the circumstances of each case. 

In the present instance there is, I think, 
no doubt that there 1s a conflict between 
the vernacular and the English versions 
of the Oustomary Law of the Lahore 
District prepared at the last Settlement 
so far as the custom in dispute is con- 
cerned. The author of the English ver- 
sion has clearly stated in para. 3 of his 
introduction that the English version was 
a ‘brief abstract of the vernacular com- 
Pilation’. It is also stated in the intro- 
duction that he had scrutinized the 
vernacular version and passed it; yet so 
far as the Answer to Question No. 61 of the 
subject of the rights of daughters is con- 
cerned, no reasons are given for altering 
the statement of custom as given in the 
vernacular riwaj-i-am. lt is, therefore, 
difficult to say whether the change was 
intentional. In order to determine whether 
the vernacular or the English version 
contains a correct statement of custom, it 
will be useful to refer to the compilations of 
Oustomary Law prepared at the previous 
Settlements of the district. As pointed out 
in Kesar Singh v. Achhar Singh (8) the. 
earliest riwaj-i am generally serves as a 
useful check on subsequent riway i-ams 
and may be considered as the most impor- 
tant document in which custom was 
recorded. For the earliest, riwaj-i-am was 
prepared ata time when the villagers were 
less sophisticated and less likely to be 
influenced by interested motives in giving 
their replies to the enquiries as regards 
customs governing them. 

In the present instance it appears that 
the earliest compilation of custom in this 
district, of which evidence has been pro- 
duced, was that of the year L867. ‘Lae 
defendants haye produced a copy of Ques- 
tion No. 151 and the answer thereto whicn 
relates to the rights of daughters (see 
Ex. D-8). lt appears from this answer tnat 
in the event of a contest ofthe rights of 
daughters by collaterals, only collaterals 
up tothe fourth degree were to be taken 
into consideration, (Chahar pusht tak 
jaddi samjhe janven) ‘The learned 
Counsel for the appellants urged that this 
Question merely related to tae rights of 
collaterals to contest alienations. ut the 

(8) A I R 1936 Lab. 68; 161 Ind. Oas. 692;17 Lah, 
101; 38 P L L 502;8R L 791. 
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wording used appears to be general and 
the question was apparently taken to 
cover the right of succession also in 
Ladhu v. Daulati (9). This view also 
receives support from the Answer to 
Question No. 1 relating to the rights of 
daughters at p.10 ofthe Customary Law 
of the Lehore ‘District prepared at the 
next Settlement and published in 184. 
The question and answer are as follows: 

“Question No, 1.—What are the rights of daughters 
to inherit their father's property or of sisters to 
inherit their brother's property in the absence af 
male lineal descendants and widows? 

Answer.—Among Jats, the daughter or sister has 
no rights of inheritance. Rajputs, Dogars and 
Arains say that a daughter or sister succeeds to the 


property if there is no male collateral nearer related 
than in the fifth generation.” 


. The interpretation to be placed on the 
expression ‘nearer related than in the fifth 
generation’ is not perhaps free from 
difficulty. The Answer to Question No. ? in 
the Customary Law of the Lahore District 
prepared in 1892 is inconsistent and throws 
little light on the subject. The mode of 
reckoning generations usually adopted in 
such cases is explained by Plowden, J. in 
Ladhu v. Daulati (9) and according to the 
usually accepted method the above expres- 
sion would mean that collaterals in the 
fifth generation (i. e., those descended 
from a common ancestor who is in the fifth 
generation upwards counting from and 
including the deceased person whose pro- 
perty is in dispute) are excluded by 
daughters in the matter of succession to 
property. In the preface the author of 
the ‘Customary Law of the Lahore District’ 
published in 1894 remarks that other 
tribes allow sisters and daughters to 
inherit if there are no male collaterals 
nearer than sixth degree. The expression 
‘other tribes would seem to include 
‘Rajputs,’ but it does not appear on what 
material this general remark was based, 
and it cannot be given more weight than 


the specific Answer to Question No, 1 refer-’ 


red to above. 

Ooming now to the last Settlement, Mr. 
Bolster the author of the Customary Law 
published in 1916, remarks in his introduc- 
tion as follows: - 

“In 1856 daughters were absolutely excluded from 
inheritance by collaterals ; 12 years later in the 1868 
Settlement there appears among the Arains of the 
Lahore and Kasur Tahsile and the Awans and 
Rajputs of the Lahore Tahsila relaxation in their 
favour allowing parents to make them gifts of small 
areas; finally in the 1892 Settlement and now 
among Rajputs, Dogars and Arains daughters are 
held entitled to exclude’ collaterals five degrees 
remote, while in the neighbourhood of Lahore, where 

(9) 126 P R 1890. 
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disturbing causes naturally have largest pla 
and customs change much more rapidly tha» 
among the Arains of the Sutlej bank, Arai» 
daughters enclude their cousins in the firs 
degree.” 

Similar remarks oceur in the vernaculay 
riwaji-am prepared at the same Settle 
ment showing that there was a gradual 
relaxation of custom in favour of daughters» 
owing tothe growth of the individualistic 
notion of property. If then collaterals of 
the fifth degree were excluded by daugh- 
ters in the matter of succession “in 1868 
and 1892, as found above, it is very un- 
likely that they could have been found to 
exclude daughters in the year 1916. If 
any such change had taken place, the fact 
would surely have been specifically noted 
and one would have expected to find 
numerous instances in support ofitin the 
appendix to the Customary Law prepared 
in 1916, where instances in support of the 
answers given in the body of the bock are 
collected. But no such clear instance of 
preference given to collaterals is to be 
found in the instances relating to succes- 
sion of daughters amongst Rajputs: vide 
p. 26 of the appendix. It does not appear 
from the remarks column of this appendix 
in what degree the collaterals were related. 
In one instance no collateral existed; in 
another the collateral was the husband of 
the daughter and ina third instance the 
collaterals, for some reason or other, did not 
contest the succession. There is, therefore, 
nothing in the instances cited to show that 
there was any evidence of a change in 
custom as regards the degree of the 
collaterals who were excluded by daughters 
in the matter of succession. In view of the 
above facts it seems to me that the cor- 
rectness ofthe statement of custom in the 
vernacular riwaj-i-am prepared at the 
last Settlement of the Lahore District is 
open to dcubt. I would, therefore, raise 
no presumption in favour of the plaintiffs 
on the basis of the vernacular riwaj-i-am 
of 1916. 

Treating the question as an open one, 
the burden of proof lay on the plaintifis 
to prove the custom alleged by them. We 
have, therefore, to see how far they have 
discharged the onus which lay upon them. 
Both parties have produced oral as well 
as documentary evidence. I do not attach 
importance to the oral evidence in so far 
as it is unsupported by documentary 
evidence in the shape of orders on muta- 
tions by Revenue Officers, or judgments 
by Courts, where such evidence could 
have been produced. The oral statements 
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mf witnesses are, moreover, mostly vague as 
egards the degree of relationshipjof the col- 
aterals concerned and it seems very unsafe 
10 base any conclusion on such statements. 
Coming to the documentary evidence, the 
m=anstances relied on by the parties will be 
found exhibited in two Charts A and B 
attached to the judgment of the trial Court. 
“The learned Counsel for the plaintiffs has 
relied before us on instances Nos. 3, 5, 7 
and 9 in Chart A and 
in Ex. D-2. In instance No. 3, however, 
the mutation was effected at first in favour 
of the daughteras the contesting collaterals 
were apparently of the eighth degree and 
were clearly excluded according to the 
riwaj-i-am which was referred by the 
Revenue Officer in his order (vide Ex. P-4). 
This order is said to have been reversed 
on appeal, but no copy of the appellate 
order is produced and it isnot known on 
what grounds it was based. Possibly it 
may have been based on a compromise; 
for even according to the vernacular 
riwaj-i-am of 1916, on which the plaintiffs 
mainly rely, collaterals of the eighth degree 
have no right to succeed in preference 
todaughters. The same remark would apply 
to instance No, 7 where the collaterals 
were of the seventh degree. Further, in the 
case of this instance, the mutation order 
does not show whether any daughter was 
in existence at all (see Ex. P-6). Reliance 
is placed in this respect chiefly on the 
statement of Mohammad Ali (P. W. No. 
16), but his evidence is far from convincing. 
The mutation (Ex. P-6) shows that the pro- 
perty was mutated in favour of Muhammad 
Ali and Shah Muhammad in equal shares, 
while Muhammad Ali states that it was 
mutated in the names of Shah Muhammad 
and Sher. Instances Nos. 7 and 9 related 
to collaterals of the fifth degree. But the 
former was a case of sisters, It appears 
from Ex. P-9 which relates to this instance, 
that the claims of the sister were reject- 
ed merely oa the ground that the Custom- 
ary Law prepared in 1916 did not show 
that sisters could succeed in preference to 
collaterals. In Answer to Question No. 71 in 
this book it is, however, stated that sisters 
stand on the same footing as daughters. 
This answer was apparently overlooked by 
the Revenue Officer who sanctioned the 
mutation in Ex. P-9, Ex. P-11 which 
relates to the next instance (instance No. 9) 
shows that only one Choghatta contested the 
claim of the reversioners on the basis of 
@ will but he was unable to‘ produce any 
will and his claim was, therefore, rejected. 
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It was stated in the mutation order that 
the daughters were in possession of the mov- 
able property of the deceased and that they 
were not entitled to culturable land, But 
the daughters did not apparently appear 
and no inquiry was made into their rights. 


The last instance relied on by the Counsel 
for the appellants was that in Ex. D-2. 
But here, too, the contesting collaterals 
were of the eighth and ninth degrees and the 
Tehsildar, before whom the mutation came 
up at first, ordered the land to be mutat- 
ed in favour of the daughter. On appeal 
there was a compromise and half of the 
land went to the daughter and half to the 
reversioners. This instance being based on 
a compromise is obviously of little assist- 
ance. It will thus appear that the plaintiffs 
have not produced any clear instance where 
the right of collaterals of the fifth degree was 
admitted after contest or after proper inquiry. 
The riwaj-i-am of the years 1868 and 1894 and 
the English version of the Customary Law of 
the Lahore District published in 1916 are 
against them as already pointed out while 
the statement of custom recorded in the 
vernacular riwaj-i-am prepared in 1916 
is open to doubt for reasons already stated, 
If that statement were correct, the plaintiffs 
should have been able to produce clear 
evidence in the shape of instance in sup- 
port of it; but they have entirely failed 
to do so. 


The learned Counsel for the defendant 
Musammat <Anayat Bibi has relied on 
instances Nos. 3, 5, 6, 11, 12 and 13 in 
Ohart B, which are supported by docu- 
mentary evidence. In instance No. 3 a 
daughter succeeded in preference to a 
collateral of the fourth degree. This goes 
further than the custon stated in any of 
the riwaj-i-ams and seems to be an excep- 
tional case. Ex. D-3 on which reliance is 
placed does not give reasons for rejection 
of Ahmad Din’s claim and no copy of the 
other mutation on which the order is based 
was produced. In instances Nos. 5 and 
6, no collateral was apparently alive io 
contest the claim of the daughter when 
the mutations came up for orders. In in- 
stance No. 12 of thə claim was based on 
a will, while in instance No. 13 the col- 
laterals were more distantly related than 
in the fifth degree: In instance No. 1l 
it was held after inquiry that collaterals 
beyond the fourth degree were not entitled 
to succeed in preference to daughters but 
it was further held that the plaintiffs 
had failed to prove that they were col- 
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laterals. The finding on the question of 
custom was, therefore, obiter. 

It will thus appear that the defend- 
ant’s documentary evidence is also not 
‘very helpful. The learned Counsel for 
Musammat Anayat Bibi has relied on some of 
the oral evidence also, but for reasons already 
stated, I do not consider it safe to base 
any conclusion on it. However, as the plain- 
` tiffs have failed to prove the custom alleg- 
ed by them, the weakness of the defendants’ 
evidence cannot help them. After con- 
sidering the whole of the evidence relied 
on, I am of opinion that the appeal must 
fail and I would, accordingly, dismiss 
it with costs. 

Coldstream, J.—I agree. 

N. Appeal dismissed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 72 of 1935 
October 12, 1937 l 
Stong, O. J. AND PURANIK, J. 
PANDURANG AND ANOTHER — P LAINTIFES 
—APPELLANTS 
k versus 
ABDUL HUSSAIN AND ANOTHER — 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 145—Scope 
—Decree against stranger, if can be executed against 
surety-—Share of sons of surety, if can be taken in such 
execution. j 

Section 145, Oivil Procedure Code, permits the exe- 
cution of a decree (passed against a stranger) against 
the surety as though it were a decree passed against 
the surety and in execution of such decree against 
the surety the share of the sons of the surety in the 
property can be taken. Brij Narain v. Mangal 
Prasad (1), explained. 


S. C. A. from the appellate decree of the 
Court of the District Judge, Wardha, dated 
November 1, 1934, inC. A. No. 93 of 
1933 confirming that of the Court of 
the First Subordinate Sub-Judge, Wardha, 
erat June 16, 1933, in O. 8. No. 82 of 
1932. 

Mr, M. R. Bobde, for the Appellants. 

Messrs. R. B. Raoand T.J. Kedar, for 
the Respondents. 

dJudgment.—This second appeal raises 
a question 2s to the power of a decree- 
holder to take in execution the interest of 
the sons where the father hae become 
liable as surety to an extent mentioned 
in the surety bond in the event of the 
dismissal of an appeal (No. 11 of 1928 on 
the file of the Judicial Commissioner's 
Court, Nagpur) brought by the defendant 
against the plaintiff. The sons took objec- 
ticn under O. XXI, r. 58, when the decree- 
holder sought to execute the decree against 
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tbeir interest. The objection was over 
ruled, and ‘this suit was brought within + 
year under the provisions of O. XXI, r. 63 
Two points were mentioned by the 
learned Advocate-General on behalf of the 
appellants. The first was as to whethes 
certain items of the property were ancestral 
It was said that five of the fields were nowe- 
ancestral. This turns on the legal position» 
that arises where property descends to > 
widow with a woman's limited estate which» 
widow hasa son who predeceases her leav- 
ing a sor. The learned Counsel, in our 
opinion quite rightly, feeling that the legali 
position was not sufficiently strong to merit 
the development of an argument along 
those lines, abandoned it and saved our 
time without any loss to his client. We 
are obliged tohim and we wish that this 
wise discretion were more often exercised. 
That leaves outstanding the other point 
which has its foundation in the Privy 
Council decision Brij Narain v. Mangal 
Prasad (1) which is the case that lays down 
the famous five propositions about which 
there has been s0 much discussion in the 
various High Courts of India particularly in 
the Allahabad High Court. It is said that 
those are exhaustive propositions, that 


‘the only one that touches this case is pro- 


position (2), and that proposition (2) limits 
the case where a son's interest may be 
taken in execution to the case where 
there has been a decree passed against 
the father following upon a debt which 
was not incurred by the father for an 
immoral purpose. In our opinion, the 
five propositions are not exhaustive and 
donot purport to be. What their Lordships 
were doing there was examining a number 
of somewhat conflicting cases of the High 
Courts of India and laying down certain 
propositions with a view to clarifying the 
position that arose out of those cases, and 
the propositions, which are expressly 
stated to result from that examination, 
are to be found at p.104*. There may of 
course be other cases in which the sons 
may be liable for their father’s debts. 
The foundation of the argument, therefore, 
disappears. i 
Were it proper to regard those proposi- 
tions as exhausting the possibilities, then 
it is argued that thisis nota case of a 
decree against the father because the 
(1) 16 A 95:77 Ind. Cas. 689; 21 AL J 934;46M L 
J93:5P LT 1; 28 O W N 253: (1924) M WN 68; 
19 LW 72; 2 Pat. L R41; 100 & ALR 82,AIR 
1924 P O 50: 33 M L T 457; 26 Bom. L R 500;110L 
J 107; 51 I A129; 1 O W N48 Œ 0). 
*Page of 46 A.—[Ed.] 
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decree was made against strangers and 
the father is only made liable under s. 145 
of the Civil Procedure Code. He is not 
made liable as a party, nor is he made 
liable as a person against whom a decree 
is passed, for he is only to be deemed to 
be a party for a limited purpose; and 
though the decree may be execuled against 
him, itis nota decree made against him, 
buta decree made against strangers that 
can be executed against him in the manner 
provided. That is the argument. Admit- 
tedly there is no case on the point, which 
in itself is surprising if this argument be 
sound, because this is the sort of position 
. that must havearisen thousands of times 
in India of a father becoming liable as a 
surety and a decree-holder seeking to 
execute the decree against the surety by 
attaching joint family property under the 
provisions of s. 145. l 

In our views. 145 permits the execution 
of a decree (passed against a stranger) 
against the surety as though it were a 
decree passed against the surety. It is not 
.denied that, if a decree were passed 
against the surety, in the execution of 
that decree, it would be possible to take 
- the sons’ interest. This may be very hard, 
and it is urged that it is a hardship 
imposed by the rules of Hindu Law and 
should not be extended to make liable the 
sons’ interest as a consequence of the 
provisions to be foundin a statute. Our 
view being, however, that the decree can 
be executed against the surety as though 
the decree had been passed against him 
(though it is not, and though it may be that 
‘he is a party only for a limited purpose), 
it follows directly that the sons’ interest can 
be taken. 

It was urged that the contrary seems to 
follow from the fact that admittedly the 
decree-holder, instead of enforcing his 
rights by execution under s. 145, could 
sue the father. If the father were sued, 
it is not contested that the resulting decree 
passed against him could be enforced 
against his sons. The fact that there is a 
power of suit does not, in our opinion, 
preclude the decree-holder seeking a 
shorter and less expensive remedy, and 
the fact that such a suit would end ina 
decree that could be executed against the 
share of the sons strengthens the view that 
the decree could be executed against the 
ae of the sons in the first place under 
s. 145. 

In all these circumstances, we are of the 
opinion that the learned Judge, Mr. 
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Paranjpye, who has givena very careful 
judgment, was correct in the view he took. 
The appeal fails and is dismissed with 
costs. 
8. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 209 of 1932 
November 4, 1937 
Lxaou, C. J. AND VENKATARAMANA Rao, J. 
RUDDARRAJU VENKAYAMMA — 
APPELLANT 


versus 
KALIDINDI SITARAMARAJOU AND OTHERS 
— RESPONDENTS i 

Hindu Law—Alienation—Necessity—Recitals in 
deed—Alienation forty years ago—No evidence of 
circumstances then ewisting--Recitals in deed, if 
can be taken into consideration—Court, if can make 
presumptions to fill in details obliterated by time. 

After forty years have elapsed, evidence of the 
circumstances which existed at the time of the 
alienation would, in most cases, be very scanty. 
Where in a case there is no evidence at all, the re- 
citals in the deed can be taken into consideration 
and it is open tothe Court to make a presumption 
to fillin details which have been obliterated by 
time. Chintamanibhatlt Venkata Reddi Pantulu 
Garu v. Rani Saheba of Wadhwan (1), relied on. 

C. A. against the decree of the Oourt of 
the Subordinate Judge of Narasapur, dated 
August 28, 1931, in O. S. No. 55 of 1929. 

Mr. P. Somasundaram, for the Appellant. 

Messrs. K. Venkatarama Raju and Ch. 
Raghava Rao, forthe Respondent. 


Leach, C.J.—The appellant was the 
plaintiff in the Court below. She sued to 
set aside the alienation made by her step- 
mother in the year 1888. The appellant's 
mother predeceased her father but his 
second wife, Subhadrayya, lived until 1926. 
The appellant had two sisters, Banga- 
rayya and Rajayamma both of whom have 
been dead for several years. The appel- 
lant sought to set aside the transaction on 
the ground that there was no necessity 
for the sale of the property; but the 
learned Subordinate Judge found against 
her. 

After forty years have elapsed, evidence 
of the circumstances which existed at the 
time of the alienation would, in most cases, 
be very scanty; and in this case there is 
no evidence at all. It is known, however, 
that there had been litigation in which 
Subhadrayya was engaged, and it is also 
known from the conveyance that the prop- 
erty was sold in order to discharge debts. 
It is contended thatthe recitals in the deed 
are not sufficient. Recitals, however, can 
be taken into consideration in a case like 
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this. It is open to the Court to make pre- 
sumptions to fill in details which have 
been obliterated by time, as was pointed 
out by this Court in a case which went 
to the Privy Council Chintamanibhatli 
Venkata Reddi Pantulu Garu v. Rani 
Saheba of Wadhwan (1). Their Lordships 
expressly approved of this statement of the 
law. The learned trial Judge has care- 
fully considered the materials before him 
on the record and has come to the con- 
clusion that that is sufficient to justify him 
in holding the alienation to be valid. We 
see no reason to disagree with this finding 
and the appeal will, therefore, be dismissed 
with costs, one set. 

N.B. Appeal dismissed. 

(1) 43 M 541; 55 Ind. Cas. 538; 388 M L J 392;11 L 
W 451,18 A L J 367; (1920) M W N 315;22 Bom. L 


R 541;2U PL R(PC) 77; 471 A 6; 283M LT 457; 
A IR 1920 P O 64 (PQ). 


LAHORE HIGH COURT 
Civil Revision Petition No. 505 of 1936 
February 25, 1937 
ADDISON AND Din Mouamuan, JJ, 
MOHAMMAD RAMZAN KHAN— 
DEFENDANT—PETITIONER 
Versus 

KHUBI KHAN-—PLAINTIFF —RESPONDENT 

Provincial Small Cause Courts Act (IX of 1887), 
8. 17 (l) (as amended by Act IX of 1935)—Scope— 
Applicant must deposit full amount under decree 
while presenting application, if previous application 
as not made—Previous application made, if. successful, 
he must furnish security as directed by order thereon 
—Court, if can extend time for making deposit or 
furnishing security. 

As 8.17 (1) of the Provincial Small Cause Courts 
Act, now stands, the procedure prescribed in the 
Code of Civil Procedure, 1908, shall, with a saving 
clause,- be the procedure followed in a Court of 
Small Causes, provided that an applicant for a 
review ofjudgment or for an order toset aside a 
decree passed ex parte shall and must, at the time 
of presenting his application, do one of two things, 
namely, either deposit in the Court, the amount due 
from him under the decree or give such security for 
the performance of the decree as the Court may 
have directed ona previous application made by 
him in this behalf. Ifhe does not make the pre- 
vious application, he must put in the money in full, 
If he has made it and been successful in getting an 
order for security instead of depositing the money 
in full, he can furnish the security which the Court 
may have previously directed. It is no longer open 
to the Court to extend the time within which the 
deposit is to be made or security furnished. Gedi 
a aa Das v. Huna Mal Sedhu Ram (1), ex- 
plianed, 

O. R. P. from an order of the Additional 
Judge, Small Cause Court, Delhi, dated 
June 20, 1936. 

Mr. Mohammad Amin, for the Petitioner. 

Mr. Vishnu Datta, for the Respondent. 
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Order.—The Additional Judge, Sma 
Cause Court, Delhi, passed a decree it 
favour of the plaintiff against the defen 
dant for Rs. 97-13-0 with costs. A peti 
tion for review was putin by the defendant, 
and this petition was dismissed on June 20» 


1936, on the ground that at the time oj=— 


presenting the application for review, the 
applicant neither deposited in the Court the 
amount due from him under the decree 
nor gave such security for the performance 
of the decree as the Court might, on a 
previous application made by him in this. 
behalf, have directed. Against this order 
dismissing the application for review, the 
defendant preferred a revision petition to 
this Court under s. 25, Provincial Small 
Cause Oourts Act. The petition came 
before a Single Judge where reliance was 
placed on Gedi Mal Dharam Das v. Huna 
Mal Sedu Ram(1). The Judge hearing 
the revision referred it to a Division 
Bench as he considered the matter raised 
was important, namely whether, in view 
of the amendment of s. 17, Provincial 
Small Cause Courts Act, the provisions 
thereof as regards security, ete., could still 
be considered to be directory and not 
mandatory. The olds. 17 (1) ran as fol- 
lows : 

“The procedure prescribed inthe Code of Oivil 
Procedure, 1908, shall, save in so far asis other- 
wise provided by that Code or by this Act, be the 
procedure followed in a Court of Small Causes in 
all suits cognizable by it and in all proceedings 
arising out of such suits : 

Provided that an applicant for an order to set 
aside a decree passed ex parte or for a review of 
judgment shall, at the time of presenting his appli- 
cation, either deposit in the Oourt the amount dus 
from him under the decree orin pursuance of the 
judgment, or give security to the satisfaction of 
the Court for the performance of the decree or 
compliance with the judgment as the Court may 
direct.” 

By Act IX of 1935, s. 17 (1) was amended 


to run as follows: 

The procsdure prescribed in the Code of Oivil 
Procedure, 1908 shall, save in so far as is other- 
wise provided by that Code or by this Act, bethe 
procedure followed in a Court of Small Oauses in 
all suits cognizable by it and in all proceedings 
arising out of such suits; 

Provided that an applicant for an order to set 
aside a decree passed ex parte or for a review of 
judgment shall, at the time of presenting his appli- 
cation, either deposit in the Court the amount due 
from him under the decree or in pursuance of the 
judgment, or give such security for the performance 
of the decree or compliance with the judgment as 
the Court may, on a previous application made by 
him in this behalf, have directed.” í 


In Gedi Mal- Dharam Das v. Huna Mal 
Sedhu Ram (1) the learned Judges before 


(1) 12 Lah. 359; 131 Ind. Oas 635; A I R 1931 Lah, 
332; 32 P L R 504; Ind, Rul, (1931) Lah, 491 (F B), 
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whom the question came held that the 
provision contained in the olds 17, Pro- 
vincial Small Cause Courts Act, that an 
applicant for an order to set aside an 
ex parte decree shall, at the time of pre- 
senting his application, either deposit in 
the Court the amountdue from him under 
the decree or give security to the satis- 
faction of the Court for the performance 
of the decree as the Court may direct, 
was directory and not mandatory; and that 
it was open to the Court in appropriate 
cases to extend the time within which the 
deposit could be made or security fur- 
nished, 

It seems to us that the amendment of 
s. 17 by Act IX of 1935, was meant to show 
and does show that the applicant for a 
review of judgment must, at the time of 
presenting his application, either deposit 
in the Court the amount due from him 
under the decree or give such security 
fur the performance of the decree as the 
Court may, on a previous application made 
by him in this behalf, have directed. 
The only part of the section which could 
be said to be obscure has been repealed 
and a new provision inserted in which 
there’ is no obscurity. As s. 17 (l) now 
stands, the procedure prescribed in the 
Code of Civil Procedure, 1908, shall, with 
a saving clause, be the procedure followed 
in a Court of Small Causes, provided that 
an applicant for a review of judgment or 
for an order to set aside a decree passed 
ex parte shall and must, at the time of 
presenting his application, do one of two 
things, namely, either deposit in the Conrt 
the amount due from him under the de- 
cree or give such security for the perform- 
ance of the decree as the Court may 
have directed on a previous application 
made by him in this behalf. If he does 
not make the previous application, he 
must put inthe money in full. If he has 
made it and been successful in getting 
an order for securily instead of depositing 
the money in full, he can furnish the 
security which the Court may have pre- 
viously directed. It is no longer open to 
the Court to extend the time within which 
the deposit is to be made or security 
furnished. The decision of the Additional 
Judge, Small Cause Court, Delhi, was 
therefore, correct, and we dismiss this 
revision petition but make no order as to 
costs here. 

8. Revision dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 506 of 1936 
November 9, 1936 
Jat Lau, J. 

BARDIT SINGH—Puiaintige ~ 
APPELLANT 
versus 
MOHINDAR SINGH AND OTHERS— 
DerenpANTs—Respon DENTS 

Punjab Pre-emption Act (I of 1913), s. 3—Land 
lying waste—No specific use—Not used for grazing 
purposes—Nor grass sold for profit—Land, held not 
agricultural. 

Where the area in dispute, has been lying as 
waste land and used for no specific purpose and 
it is not proved that the land has been used 
for grazing purposes or grass inthe area indis- 
pute has been regularly cutand sold for profit, the 
land in dispute is clearly not agricultural land as 
that expression is defined ins. 3 of the Punjab 
Pre-emption Act. 

S. ©. A. frem an order of the District 
Judge, Rawalpindi, dated February 4, 1936. 

Mr. Achhru Ram, for the Appellant, 

Messrs. Nawal Kishore and Gurbachan 
Singh, for the Respondents. 

dudgment.—These are six second 
appeals. They all arise out of suits for 
preemption and their determination de- 
pends upon the question whether the land 
in dispute is agricultural land as that ex- 
pression is defined in s. 3, Puajab Pre-emp- 
tion Act. That section adopts the defni- 
tion of the expression as given in the Pun- 
jab Alienation cf Land Act with the ex- 
ception of any right of occupancy acquired 
or existing under the Punjab Tenancy Act, 
1887, or under any earlier law. The de- 
finition of the expression in the Punjab 
Alienation of Land Act is 

“land which is not occupied at the site of any 
building ina town or village and is occupied or 
left for agricultural purposes or for purposes sub- 
servient to agriculture or for pasture.” 

It is claimed on behalf of the appellant 
that the land in dispute is covered by this 
definition because it is occupied or left for 
purposes of pasture. The learned District 
Judge has founi that the area in dispute 

“has been lying as waste land and used for no 
specific purpose but because in the course of nature 
grass has grown thereon at certain seasons of the 


year, anybody who so wished could help himself 
thereto `“ 

He bas also held 

“Nobody has proved that the land has been used 
for grazing purposes or grass in the area in dis- 
pute has been regularly cut and sold for profit.” 


I consider that on this finding of the 
learned District Judge the land in dispute 
ie clearly not agricultural land as that 
expression is defined in the Punjab Pre- 
emption Act. Accordingly I dismiss all 


these appeals with costs. 


D. Appeals dismissed, 
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RANGOON HIGH COURT 
First Civil Appeal No. 15 of 1937 
June 1, 1937 
Rozerts, C. J. AND Leaon, J. 
Dre. ABDUL KARIM AND ANOTHER — 
APPELLANTS 
versus 
Pandit LATQ RAM AND oTHERS— 
RESPONDENTS. 
Decree—Setiing aside—Fraud—Essentials to be 


coved. P Z 7 
Prin order to maintain a suit to set aside decree on 


E fraud, the plaintiff must do something 
pak mae awah that the evidence on 
which the decree was based was false. It is incum- 
bent upon him to prove that the defendant had 
carried out a deliberate fraud which, through no 
default or neglect on his part, he was unable to 
expose in the previous suit. Reagitation of ques- 
tions already decided cannot be permitted ; other- 
wise there will be no finality. K. B. Musthan v. 
Mohendra Nath Singh (1), M. A. Maistry v. Abdul 
Aziz Rahman (2), M. A. Maistry v. Abdul Aziz 
Rahman (3) and Flower v. Lloyd (4), relied on. A 

F. O. A. against a decree of the Assis- 


tant District Court, Pegu, dated October 26, 


1936. 
_K.C. Sanyal, for the Appellants. 
ie Irvine Jones, for the Respondents. 


ach, J.—The suit out of which this 
Mek arises was filed by the appellants in 
- the Township Court of Nyaunglebin West 
fora declaration that anex parte decree 
obtained by respondent No. 1 in Civil Suit 
No. 32 of 1933 of the Court of the Senior 
Subordinate Judge, Ludhiana, was void, 
having been obtained by fraud, and for an 
injunction restraining respondent No 1 
from executing the decree. The learned 
Township Judge held that a suit of this 
nature was maintainable. He also held that 
it was barred by the doctrine of res judi- 
cata. In an appeal tothe Assistant District 
Jourt of Peguit washeld that the suit was 
maintainable, but the Court refused to 
decide the question whether it was barred 
by the doctrine of res judicata, on the 
ground that there were not , sufficient 
materials before the Court to decide this 
question. The learned Assistant District 
Judge accordingly ordered that the record 
be returned to the Township Court with a 
direction that evidence should be record- 
ed on the point. The appellants have 
appealed against the order directing the 
case to be returned to the trial Court for 
further evidence and a cross-objection has 
been filed by respondent No. 1 who contends 
that the learned Assistant District Judge 
was wrong in holding that the suit was 
maintainable. We consider that the 
cross-objection is well founded and that 
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the decision on this point disposes of the 
appeal. It iscommon ground that the ap- 
pellants were duly served with the summons 
in the suit tried in Ludhiana. They neg- 
lecied, however, to appear and the case was 
decided against them ex parte. Their case 
now is this:—They say that they were indebt- 
ed to Ram Latchmi, respondent No. 3 in the 
present appeal, on a promissory note, which 
was executed in India. They repaid the 
amount due on it to Ishar Singh, respondent 
No. 2, in Nyaunglebin and obtained from 
respondent No. 2 a receipt for the money 
together with an acknowledgment that the 
promissory note had been discharged. 
With full knowledge of these facts respon- 
dent No. 3 proceeded to endorse the dis- 
charged promissory note to respondent No. 1 
who had also full knowledge of the facts. 
Respondent No. 3 with fraudulent intent 
then filed the suit on the promissory note in 
the Court of the Senior Subordinate Judge, 
Ludhiana. 

The contentions of the respondents are 
that the appellants had full opportunity of 
appearing before the Ludhiana Court and 
contesting the claim; that they deliber- 
ately refrained from doing so; and that now 
a decree has been passed against them, it 
cannot be set aside, even on the ground 
of fraud. In K. E. Musthan v. Mohendra 
Nath Singh (1), Sir Owen Beasley who was 
then a Judge of this Court held that a suit 
to set aside a decree on the ground of 
fraud is maintainable only when the fraud 
alleged is extraneous to the previous trial. 
A decision to the same effect was given by 
Chari, J. in M, A. Maistry v. Abdul Aziz 
Rahman (2),and on appeal a Bench of this 
Oourt (Rutledge, CO. J. and Brown, J.) agreed 
that the fact that decree was obtained 
by perjured testimony was no ground for 
setting aside the decree: M, A. Maistry v. 
Abdul Aziz Rahman (3). Sir Owen Beasley 
in K. E, Musthan v. Mohendra Nath Singh 
(1), referred toa passage in the judgment 
of James, L. J. in Flower v. Lloyd (4), but 
did not quote itin full, and I will do so as 
it has direct application tothis case: 

“Where is litigation to end if a judgment obtained 
jn an action fought out adversely between two liti- 
gants sui juris and at arm's length could be set 


aside byafresh action on the ground that perjury 
had been committed in the first action, or that 


(1) 1 R 500; 76 Ind. Cas, 794; A I R1924 Rang. 
19. 3 

2) 5 R46; 101 Ind. Oas. 434; A I R 1927 Rang 
30. 

(3) 5 R471; 101 Ind. Oas. 313; A I R 1927 Rang, 


81; 6 Bur. L J 148. 
A (1878) 10 Oh. D 327; 39 L T 613; 27 W R 
6. . i 
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false answers had been given to interrogatories, or a 
misleading production of documents, or of a machine 
or of a process had been given ? There are hundreds 
of actions tried every year in which the evidence is. 
irreconcilably conflicting, and must be on one side 
or other wilfully and corruptly perjured, In this 
case, if the plaintiffs had sustained on this appeal the 
judgment in their favour, the present defendants, 
in their turn, might bring a fresh action to set that 
judgment aside on the ground of perjury of the 
principal witness and subordination of perjury; and so 
the parties might go on alternately and infinitum. 
There is no distinction in principle between the 
old Common Law action and the old Chancery suit, 
and the Court ought to pause long before it 
establishes a precedent which would or might 
make in numberless cases judgments supposed to be 
final only the commencement of (a new series of 
actions,” 

There are numerous Indian decisions on 
this question, but it is not necessary to 
refer to them. It is well settled that in 
order to maintain a suit to set aside decree 
on the ground of fraud, the plaintiff must 
do something more than prove that the 
evidence on which the decree was based 
was false. It is incumbent upon him to 
prove that thedefendant had carried outa 
deliberate fraud which, through no default 
or neglect on his part, he was unable to 
expose in the previous suit. Reagitation of 
questions already decided cannot be per- 
mitted; otherwise there will be no finality. 
The fraud pleaded by the appellants in 
the suit out of which the present appeal 
arises could be pleaded in the Ludhiana 
Court and the question there decided. It 
was not decided because of their own 
default, and they cannot re-open it now. 
For these reasons, the cross objection of 
the respondents must prevail, and the 
plaintiff's suit must be dismissed with 
costs in this Court and in the Court below. 

Roberts, C. J.—I agree. f 

Be Suit dismissed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 451 of 1936 
October 5, 1937 


Kine, J. 
P. GOPALARATNA TYENGAR— 
PETITIONER 


versus 
A. RAJARATNA MUDALIAR— 


RESPONDENT 

Vendor and purchaser—Deposit—Purchaser agree- 
ing to purchase and paying deposit—Deposit to be 
regarded as security for fulfilment—Agreement not 
in writing—Mere demand of deposit implies its for- 
Jeiture in case of breach unless agreement to contrary 
is proved—Failure of vendor to sue for damages or 
specific performance, if implies kis treating contract 
asat an end. 
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It isa well-known principle of law that if a 
purchaser on agreeing to purchase any property 
agrees also to pay, and does pay a deposit, that 
deposit is to be regarded as security for the fulfil- 
ment of the contract, 

Even ifthe agreement is not reduced to writing 
the mere fact that a deposit was demanded carries 
with it the implication that it should be forfeited 
if the contract were broken, unless plaintiff proves 
an agreement to the contrary. 

Where a vendor holds deposit inhis hands which 
is liable to forfeiture on the breach of contract by 
the vendee, mere failure to sue for damages or 
specific performance on the part of the vendor does 
not imply that he treated the contract as at an end 
and the vendee cannot recover the deposit after 
ihe to pay the purchase money within stipulated 
me. 

C. R. Petition under s. 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
of Ranipet and passed in S. C. S. No. 294 of 
1935. 

Judgment.—This petition is concerned 
with an ‘agreement between plaintiff and 
defendant, that defendant should sell cer- 
tain property to plaintiff for Rs.2,500. The 
undisputed facts of the case are that 
defendant executed a sale deed on May 22, 
1932, received Rs. 100 as an advance towards 
the purchase price, and handed over the 
sale deed to plaintiff. Subsequently the 
sale deed was returned by plaintiff to de- 
fendant and the four months’ time for 
registration passed without any further 
payment on plaintiff's part. In 1935 plain- 
tiff filed the present suit to recover the 
Rs. 100 from defendant with interest and 
also the charges he had incurred in pur- 
chasing the stamp. He based his claim 
upon a repudiation of the contract by de- 
fendant, who, he said asked for the return 
of the sale deed in order to sell the pro- 
perty to some one else, 

The learned District Munsif refused to 
believe this allegation on plaintiff's part, 
and held that defendant's evidence that 
plaintiff returned the sale deed because he 
was unable to find the purchase money 
was true. He nevertheless gave plaintiff 
a decree for the refund of Rs. 100 on the 
grounds, 

“(z) that there was no agreement that it should be 
fo:teited if plaintiff broke the contract, 

(it) that no time was stipulated within which the 
transaction was to be completed, and 

ence! that defendants ‘treated the contract as at 
an end'.” 


Tam unable to accept any of these 
reasons as justifying the lower Court's 
decree. The first appears to be a finding 
of fact but is not really so. It isa well- 
known principle of law that if a purchaser 
on agreeing to purchase any property 
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agrees also to pay, and does pay a deposit, 
that deposit is to be regarded as security 
for the fulfilment of the contract. Here 
there is nodoubt that the deposit of Rs. 100 
was insisted upon by the defendant asa 
term of the contract. The lower Court 
holds the view that because no terms were 
reduced to writing, defendant should not 
be believed when he says thit the deposit 
was to be forfeited, but even if defendant 
has in this instance gone too far, and in 
fact nothing specific was said about for- 
feiture, the mere fact that a deposit was 
demanded carries with it the implication 
that it should be forfeited if the contract 
were broken, unless plaintiff proves an 
agreement to the contrary. This he has 
made no attempt to do. 

The second reason I am unable to under- 
stand. Plaintiff admits in cross examina- 
tion that it was recited in the document 
itself that the consideration was to be paid 
before the Sub-Registrar, which implies of 
course, that it was to be paid within four 
months. Plaintiff does not assert that this 
clause in the sale deed was not meant tc 

operative. : 

baa? its third reason the lower Court relies 
upon a ruling reported in A. K. Qosman v. 
Gutarjee (1). That is a ruling which, with 
respect I find it difficult to appreciate. It 
proceeds upon no basis of facts proved, 
lays down the law theoretically as to the 
conditions upon which a purchaser who 
has broken his contract may recover an 
advance which he has made, and then 
givesa decree not for the refund of any 
such advance, but allowing the purchaser 
four months’ time to complete his payment 
of the purchase price. Iam unable to see 
how this case can govern the case with 
which { am now dealing, where plaintiff 
does not ask- to be permitted to make fur- 
ther payment. If it does govern the pre- 
sent case, it still remains to analyse what 
is meant by the expression, ‘regard the 
contract as atan end’. To me it seems to 
mean some mutual agreement between 
plaintiff and defendant that both of them 
no longer consider it necessary to go through 
with their transaction. It cannot be applied 
to the mere mental realisation by defen- 
dant of the fac) that plaintif has broken the 
contract—or in my opinion, to defendant's 
failure to sue for damages or specific per- 
formance. Is defendant who holds in his 
hands a deposit liable to forfeiture, 

35 Mad, 903; 158 Ind. Cas. 827; (1935 
BAT ban 69 M LJ 536; 8RM 351; 42 pw 
677.. 
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to be compelled to institute legal proceed- 
ings against a purchaser who has no money 
with which to pay him and as the evidence 
in this case shows ‘no property on which to 
raise any money ? 

I am accordingly of opinion, and as I 
said before, that none of the lower Court's 
reasons can be supported as justifying its 
decree, and must allow this petition and 
dismiss plaintiff's suit with costs through- 
out. 


N.-8. Petition allowed. 


OUDH CHIEF COURT 
Second Civil Appeal No, 54 of 1936 
February 18, 1938 
HAMILTON AND YORKE, JJ. 
RAM DUTTA AND ANOTHER—PLAINTIFFS 
—APPELLANTS 
i versus : 
MAHPAL SINGH AND OTHBRS—DEFENDANTS 


— RESPONDENTS 

Limitation Act (IX of 1908), s. 14, Sch. I, Art. 181 
—Negligence of Pleader, if condonable—Held, on 
facts that there. was negligence and no benefit under 
s. l4 could be allowed — Preliminary decree on 
compromise—Decree to be paid by instalments on 
failureto pay any one instalment decree-holder 
entitled to apply for final decree over whole of 
mortgaged property--Default in first instalment— 
Application for final decree— Application, if can be 
granted for instalments not barred by time or whole 
application barred, 

Speaking generally negligence on the part of 
Counsel cannot be relied upon by the litigent in 
order to support a plea that he was prosecuting an 
application in good faith though in a wrong Court 
Pun the meaning of s. 14, Limitation Act. [p. 959, 
col. 1. i 

the plaintiffs obtained a preliminary decree 
against the defendants on the basis of a compromise. 
The decree was for a sum of Ra, 4,00) with costs, 
and was inthe nature of a foreclosure decree. It 
waa directed by the decreethatthe judgment-debtors 
would pay off the amount of Rs. 4,000 in four 
instalments of Rs. 1,000 each, which were made 
payable on the last day of Aghan of 1987, 1988, 1989 
and 1990 Sambat, corresponding approximately to 
December 23, 1930, 1931, 1932 and 1933, the costs 
of the suit were to be paidin the month of Jeth 
of 1930 A.D., and if they were not paid then, they 
would be paid along with the first instalment. 
There was a provision in regard to interest, and it 
was further provided that in case of failure to pay 
any one kist, the whole amount unpaid shall become 
payable, and the plaintiffs shall havethe option to 
obtain a final decree over the whole of the mortgaged 
property in consideration of the whole amount 
mentioned earlier Subsequent to this compromise 
decree, which was passed by the Additional 
Subordinate Judge, there was litigation in the Court 
of the Subordinate Judge wherein the judgment- 
debtors sued to set aside the compromise decree on 
the ground that it had been obtained by fraud. This 
suit was unsuccessful, no payment whatever has 
been made by the judgment-debtors under the 
decree, The judgment-debtors thereupon took the 
objection that the application was time-barred, to 
which the plaintiffs replied, first by relying on the 
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proceedings in the Court of the Subordinate Judge 
and claiming the application of 5.14 of the Limita- 
tion Act, and secondly by contending that even if 
the application was time-barred in respect of the 
default of payment of the instalment due on 
December 23, 1930, it was intime reckoning from 
the next default. They did, in fact, put in an 
application on January 26, 1935, to that very 
effect. In para. 10 of the application of that date, 
they said thatthe decree was for instalments, and 
the plaintifs had an option to give up the time- 
barred instalments: [p. 957, cols. 1 & 2.] 

Held, that this was a case of gross negligence, and 
that, therefore, the plaintifs were not entitled to the 
benefit ôf s. 14 of the Limitation Act and the fact 
that the Court did not point out the mistake to the 
plaintiffs could not help them where they had begun 
with a mistake caused by gross negligence. Mithoo 
Ti oy Jamna Prasad (4), relied on. |p. 959, cols. 
Held, also, that the equities were all in favour of 
decree-holders and that it was not equitable to 
enforce against the decree-holders anoptional clause 
which was intended to be favourable to them. 
According to the compromise the option arose on 
default in respect of ‘kisi yek kisi that is any one 
kist. Article applicable was Art. 181 and that the 
plaintifs had a fresh starting point from the 
default which took place in 1931 and subsequent 
defaults and that their application for final decree 
could be granted in respect of the instalments still 
due. Maung Sin v. Ma Tok (8), applied. 

[Case-law referred to.] 


S. C. A. against the order of the District 
Judge of Unao, dated November 18, 1935, 
setting aside the order of the Additional 
aa aa Judge, Unao, dated April 9, 


Messrs, L. S. Misra and R.N. Shukla, 
for the Appellant. 
Sey Radha Krishna, for the Respondent 
No, 1. 


Judgment.—This is a second appeal 
from the appeallate order of Mr. Raghubar 
Dayal, District Judge of Unao, whereby 
he set aside the order of the Additional 
Subordinate Judge of Unao on an applica- 
tion for final decree under O. XXXIV,r. 3 
of the Code of Oivil Procedure. 

The facts, out of which this appeal has 
arisen, are as follows: 

The plaintiffs appellants, obtained a pre- 
liminary decree against the defendants- 
respondents on the basis of a compromise. 
The decree was for a sum of Rs, 4,000 
with cosis, and was in the nature of a 
foreclosure decree. It wasdirected by the 
decree that the judgment-debtors would 
pay off the amount of Rs. 4,000 in four 
instalments of Rs 1,000 each, which were 
made payable on the last day of Aghan 
of 1987, 1988, 1989 and 1990 Sambat, 
corresponding approximately to December 
23 of 1930, 1931, 1932 and 1933. It was 
further provided that the costs of the suit 
were to be paid in the month of Jeth 
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of 1930 A.D., and if they were not paid 
then, they would be paid along with the 
first instalment. There was a provision 
in regard to interest, and it was further 
provided that: 

“In case of failure to pay any one kist, the whole 
amount unpaid shall become payable, and the 
plaintiffs shall have the option to obtain a final 


decree over the whole of the mortgaged property 
in consideration of the whole amount mentioned 


earlier,” 
It will be observed that this decree 
differs in principle from an ordinary 


decree for instalments of money because 


. the decree does not give the decree holders, 


as such decrees do, two rights, namely 
(1) the right to realise the whole of the 
outstanding amount in default, and (2) the 
right to realise the instalments which have 
fallen due and not become time-barred. 

Subsequent to this compromise decree, 
which was passed by the Additional Sub- 
ordinate Judge of Unao, it appears that 
there was litigation in the Court of the 
Subordinate Judge of Unao, wherein the 
judgment-debtors sued to set aside the 
compromise decree on the ground that it 
had been obtained by fraud. This guit 
was unsuccessful, but it may be that it 
was the fact that it was in the Court of 
the Subordinate Judge which was partly 
responsible for a mistake which wus made 
at a later stage. 


The date of the preliminary decree is 
October 24, 1929. On October 28, 1933, 
the decree-holders filed an application for 
the preparation of a final decree. This 
application was made in the Court of the 
Subordinate Judge of Unao, and not in 
the Court of the Additional Subordinate 
Judge, as it really should have been. The 
matter remained pending in the Court of 
the Subordinate Judge up to September 25, 
1934, on which date the plaintiffs-appel- 
lants took back the application, and on the 
following day, i. e. September 26, 1934, 
presented it in the proper Court of the 
Additional Subordinate Judge. 

The judgment-debtors thereupon took 
the objection that the application was time- 
barred, to which the plaintiffs-appellants 
replied, first by relying on the proceedings 
in the Court of the Subordinate Judge 
and claiming the application of s. 14 of 
the Limitation Act, and secondly, by con- 
tending that even if the application was 
time-barred in respect of the default of 
payment of the instalment due on Decem- 
ber 23, 1930, it was in time reckoning 
from the next default. They did, in fact, 
put in an application on January 26, 1935, 
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to that very effect. In para. 10 of the 
application of that date, they said that 
the decree was for instalments, and the 
plaintiffs had an option to give up the 
time-barred instalments, and have the 
decree made absolute for the remaining 
instalments, and if therefore the Gourt holds 
that any instalment is time-barred and 
the plaintiffs are not entitled to extension, 
then the decree be made absolute for the 
remaining instalments, that ison the basis 
of the default in the remaining instalments. 
In this connection we should note that it is 
common ground that no payment whatever 
has been made by the judgment-debtors 
under the decree, 

The learned Subordinate Judge by his 
order of April 2, 1935, held that there 
was no force whatever in the claim put 
forward by the plaintifis to get the benefit 
of ss. 5 and 14 of the Limitation Act. 
He held that it could not be said that 
the plaintifs had been prosecuting with 
due diligence another civil proceeding 
founded upon the same cause of action 
which proceeding was being prosecuted 
in good faith in a Court which, from 
defect of jurisdiction, was unable to enter- 
tain it. He relied in this connection on 
certain rulings of this Court, namely 9 
O. W. N. page 4:0 Jagamohan Tewari v. 
Mahadeo Prasad and others (1), 11 O.W. N. 
page 653 Rajendra Bahadur Singh, Kr. v. 
Rai Rajeshwar Bali and others (2) and 11 
O. W. N. page 1530 Bhagwan Din and 
another v. Badri Prasad and others (3). 
We may note here that it is not contended 
before us that s. 5of the Limitation Act 
has any application, this being a case of 
an application, and not of an appeal, 
though doubtless the principles applicable 
have avery close similarity. On the other 
point he held that the application was not 
time barred for getting the decree made 
final in lieu of the instalments which were 
in time on the date of filing the appli- 
cation in his Court, the claim to those 
which had become barred by that time 
having been waived by the applicants. 
This point is not put quite in that form 
before us, the contention of waiver being 
dropped because the only article of the 
Limitation Act, which covers cases of 
waiver is Art. 75, which is clearly not 
applicable tothe present case. The point 


(1)9 O W N 430; 138 Ind. Cas. 149; A IR 1932 
Oudh 220; Ind. Rul (1932) Oudh 293. 

(2) 11 Ò W_N 603; 149 Ind. Cas. 239; 6 R O 536; 
A 18 1934 Oudh 360; 1934 O L R 483. 

(3) 110 W N 1530; 153 Ind. Cas. 161; 7 R O 309; 
A 1B 1935 Oudh 108; 1934 O L R 952. 
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is put before us in a different form, 
namely that there is a recurring right tc 
apply in respect of subsequent defaults, 
and that right is not lost by failure to 
apply in respect of the first default. He 
held, and that point isnot disputed before 
us, that the application was governed, 80 
far as limitation is converned, by Art. 
181 of the Limitation Act which provides 
a period of three years’ limitation from the 
date when the right to apply accrues. 

The learned District Judge in appeal 
agreed with the view ofthe Subordinate 
Judge on the point of the application of 
s. 14 (2) of the Limitation Act. On 
the other point, however, he held that the 
right to apply for the preparation of the 
final decree accrued in favour of the decree- 
holders on December 23, 1930, and that 
therefore the application for the prepara- 
tion of the final decree on September 26, 
1934, was time-barred as having been 
presented more than three years from the 
date on which the right to apply accrued. 
This is the main point in dispute before us 
in this appeal. 

It will he convenient to dispose of the 


question of the application of s. 14 of the 


Limitation Act figst. This is acomparatively 
simple point and one in which, in our 
opinion, the case is concluded by rulings ` 
of this Court some of which we have al~ 
ready quoted. The question for considera- 
tion is whether it can be said in the ' 
present case that the plaintiffs-appellants 
were prosecuting with due diligence 
another civil proceeding against the same 
party for the same relief in good faith 
in a Court which, from defect of jurisdic- 
tion, is unable to entertain it. The term, 
good faith, is defined in s. 2 (7) of the 
Limitation Act, in this manner, namely 
that nothing shall be deemed to be done . 
in good faith whichis not done with due 
care and attention. In this case we have 
it that the plaintifs had a decree passed 
by the Additional Subordinate Judge of 
Unao, and necessarily showing that fact 
on the very face of il; nevertheless the | 
plaintiffs on the advice of their Counsel 
as they say, filed this application in the ~ 
Court of the Subordinate Judge, another 
Court of co-ordinate jurisdiction. It may 
have been that this mistake was partly . 
due to the fact that the declaratory suit 
had been filed in that Court, but that 
would certainly not be an adequate excuse. 
It was sought to urge that the reason for 
this being done was that on October 28, 
1933, the Court of Additional Subordinate . 
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Judge was not in existence. The learned 
Subordinate Judge found that this was not 
a fact,and we havereferred to the Oudh 
Civil Justice reports, and find from these 
reports that an Additional Subordinate 
Judge was working in Unao for part of 
1930, the whole of 1931, part of 1932, the 
whole of 1933 and the whole of 1934. The 
Court was, therefore, in existence through- 
out the whole of the period during which 
this application for final decree was pending 
in thee Court of the Subordinate Judge, 
The only plea on which the appellants can 
fall back is that this is not a case of 
absence of due care and attention on the 
part of the appellants, but is due to 
mistake on the part of their Counsel. We 
think it is clear and established by rulings 
that speaking generally negligence on the 
part of Counsel cannot be relied upon by 
the litigant in order to support a plea 
that he was prosecuting an application in 
good faith though in a wrong Court. There 
is, no doubt, a case which has been re- 
ferred to, in which a mistake on the 
part of Counsel was allowed to benefit 
the litigant concerned, but that was a 
case in which the Court was able to hold 
that there was room for a Oounsel acting 
with due care and attention none the less 
to make a mistake. In this connection 
we may refer to the Full Bench ruling 
reported in 100. W. N. page 1154 Mithoo 
Lal v. Jamna Prasad and another (4) 
learned Counsel for the appellants has 
referred to the ruling reported in 12 
O. W.N. page 1045 at page 1047 Gappoo 
Singh and another v. Har Charan and 
another (5) particularly because of the 
fact that there the mistake was considered 
to be more on the part of the Court and 
hence it was held that the lower Court 
was right in extending the benefit of the 
Limitation Act to the plaintifs. We would 
not, in any case, be prepared to hold 
that in the present case the fact that the 
Court did not point out the mistake to the 
appellants could help them where they 
had begun with a mistake caused by 
gross negligence. It will be sufficient to 
say about the rulings quoted to the 
opposite effect, namely 1937 O. W. N. 
p. 771 Rajendra Bahadur Singh Kunwar v. 
Rajeshwar Balt Rat and others (6) and 

(4) 10 O W N 1154; 146 Ind. Cas, 1271; 6R O83; AI 
R 1933 Oudh 533. 


(6) (1937) O W N 771; 169 Ind. Cas. 769; AIR 1937 

; 1937 O L R 427; 1937 A L R 673;46 L W 219; 

0 57;41C W N 1189; 3 B R 756;1637R D 
R 1021; 18 P L T 878 (P O). 


RAM DUTTA v. MAHPAL SINGH (OUDH) 


959 


44 I. A. p. 218 Brij Indar Singh v. Kanshi 
Ram and others (7) that those were special 
cases to which it was held that the general 
principles in regard to negligence did 
not apply. In our opinion the two lower 
Courts have rightly held that this was a 
case of gross negligence, and that there- 
fore the plaintiffs-appellants were not 
entitled to the benefit of s. 14 of the 
Limitation Act. 

Coming now to the question of limita- 
tion, it is conceded thatthe article of the 
Limitation Act applicable to the present 
case is Art. 181. That article provides 
a period of three years from the time when 
the right to apply accrues. Admittedly 
once the question of s. 14 has gone out, 
the present application, if reckoned from 
the default of December 23, 1930, was 
beyond time. The question is whether the 
plaintiffs-appellants have a fresh starting 
point from the default which took place 
in 1931 and subsequent defaults. Learned 
Counsel for the appellants has begun his 
arguments by basing his whole case on 
a ruling of their Lordships of the Privy 
Council in L. R. 541. A. page 272 Maung 
Sin v. Ma Tok (8) which he suggests 
to be the only case which is really, as 
nearly as may be, on all fours with the 
present case. Itis irue that it was a cage 
of execution and not of an application for a 
fina] decree, but we are of opinion that there 
is no real distinction arising out of that fact 
That was a case in which the plaintiff had 
obtained a decree against the appel- 
lant, her husband, in terms of an award 
By the terms of the decree the defendant 
was to retain possession of certain prop- 
erties, but was to pay annually to the 
plaintif in a certain month the sum of 
Rs. 2,000, in default of payment of the 
same, the said properties were tobe made 
over to the plaintif, that is to say, the plain- 
tif had a right of foreclosure, and the 
defendant would not have any subsequent 
right to recover the property. In that case 
it seems that no payments had been made 
or were proved to have been made from the 
date of the decree that is the year 1916 
right up to the date of application. An 
application was made in 1924 in respect of 
the payments of 1923 and 1924, and for deli- 


(7) 44 I A 218; 42 Ind. Cas, 43; 33M LJ 486. 
L T 362; 6 L W 592; 126 P W R 1917, 15A wen 
19 Bom. L R 866; 3 P LW 313; 26 O LJ 572; 104 P R 
1917, (1917) M W N 811; 220 WN 169: 127 PLR 
1917; 45 C 94; A IR 1917 P O 156 (P ©). 

(8) 54 I A 272; 101 Ind. Cas. 736; A IR 1997 PO 
146; 53 M L J 22; (1927) M W N 442; 1 Luck Oas. 192; 

om, ; a ; 5 R 492. i 
144 (P OD. ; 2; 39M LT 
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very of-possession of the properties on the 
default so made. The plea put forward in 
reply was that the applicant could not rely 
on the earlier payments even if made and 
that the decree could not be read as a series 
of decrees operating in each successive year. 
The first default in payment gave rise to 
the right to possession given by the decree, 
and therefore this claim was time-barred. 
it was held by their Lordships in this 
case : 

“that upon the true construction of the decree 
each instalment, as it became due, was & claim 
originating under the decree from the date when 
such claim arose and that the provisions of cl. 7 
of Art. 182 of the First Schedule to the Limitation 
Act, therefore, applied.” | 

Their Lordships went on to say : 

“Tt was contended, however, on behalf of the 
appellant atthe hearing before their Lordships 
thateven 4f a decree could be made for the annual 
payments due in 1923 and 1924 nevertheless the 
respondent was not entitled in default of each 
payment (we understand this to mean any or 
‘every’ payment) to have the property mentioned 
in the decree made over to the respondent, the 
argument being that, as no claim was made to 
the possession of the property on default of 
payment during the early years after the decree 
time commenced to run from the date of the 
earliest default, and the claim to the land was 
therefore time-barred. , h 

“Their Lordships cannot agree with this con- 
tention. They are of opinion that upon the 
construction of the decree itself, on the occasion 
of a default in each payment the right of the 
respondent to have the said property made over 
to her arose, and therefore the claim to the lands was 
not . time-barred.” | h 

This was not, of course, a mortgage suit, 
but the terms of the decree in the present 
case are more closely akin to those of that 
case than to the terms of instalment decrees 
in many cases which have formed the basis 
of most of the subsequent rulings. The 
real question, in fact, is whether the wording 
of Ait. 181 precludes the possibility cf a 
right to apply accruing more than once in 
the case of decrees which contain a default 
clause. 4 

The general proposition put forward on 
behalf of the appellants is that in all such 
decrees the default clause gives the 
decree-holder an option to apply for a final 
decree, but it does not compel him to apply. 
This was held in terms in the ruling of the 
Bombay High Court reported in A, I. R. 
1936 Bom. page 268 Bomatu Bhadu Ghatole 
and others vV- Govardhandas Nunabhat 
Gujarathi and others (9). That judgment, 
however, really only dealt with one side of 
the matter and did not decide the ultimate 
fate of the default clause. It was held that 


(9) A I R 1936 Bom, 268; 163 Ind. Cas. 937; 38 Bom, 
LR 492; 9RB 61. 
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where a decree for money is made payabie 
by instalments, and in default of the pay- 
ment of one or more instalments, the whole 
of the decree becomes payable at once, it 
is open to the decree-holder to apply even 
after three years from the date of the de- 
fault to recover such of the instalments as 
have become due within three years of the 
date of the application. The default clause 
is for the benefit of judgment-creditor, and 
his failure to avail himself of it should not 
deprive him of the remedy he would have 
had apart from the clause. In this ruling 
it was not decided whether there would 
be a second opportunity to avail of the 
default clause in respect of the instalment 
which had notsyet fallen due, that is whe- 
ther the default clause had by the decree- 
holder's failure to avail himself of it when 
it first accrued, come to an end altogether. 
Learned Counsel on both sides have refer- 
red to the same rulings of the Allahabad 
High Court in their arguments, but learned 
Counsel for the appellants particularly 
relied on the Full Bench ruling reported in 
I. L. R. 51 All, page 237 Jott Prasad and 
others v. Sri Chand and another (10), where 
a number of questions were put to the Full 
Bench and answered one by one in the final 
order of the Court at pp. 265 to 267*. The 
fifth question was re-drafted by the Full 
Bench in the following form: 

“Where a compromise decree— 

(a) directs payment by instalmen 
dated, and < 

(b) further {directs the judgment-debtor to pay 
the entire balance due if he makes default as to 
any two successive instalments, what are the 
‘such dates’ within the meaning of Art. 182(7) 
the dates fixed forthe payment of the instalments or 
the date of the default ?” 

The answer given by the Full Bench 
(Mukerji, J. dissenting) was as follows: 

“(a) If the application is one for the payment 
of instalments under the first part of the decree, 
it will be governed by Art. 182 (7) and the date 
from which limitation will run as regards each 
instalment will be the date on which that instalment 
was due, ; 

(b) l£ the application is one for the remaining 
unpaid balance of the decretal amount under the 
second part of the decree, it isnot governed by 
Art, 162 at all, but by Art. 181 and limitation will 
run from the date of the last of any two successive 
defaults the decree-holder being entitled to an order 
for the whole balance, due less the amount of any 
individual instalments, which, regarded as individual 
instalments, are already barred by limitation,” 

We are not concerned with (e). 

In the course of his judgment in this 
case, Mr. Justice Sulaiman, as he then was 
discussed the raling reported in 54 

(10) 5L A 237; 112 Ind. Cas, 73; 26 ALJ 966; AIR 
1926 All, 629 (F B). 


*Pages of 51 A—[Hd.Jz 
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PB A., 272 Maung Sin v. Ma Tok (8), at foot 
f p. 249* following, and expressed the opi- 
Dion that their Lordships of the Privy 
Council in their decision in that case had 
in mind the provisions of Art. 181 under 
which having regard to the com 
struction of the decree, the right to apply 
accrued each time that a default was 
made. Learned Counsel for the appellants 
in this case relied particularly on the 
discussion in the judgment of Boys, J. 
on pp. 263 and 264* where he remarks: 

“The second part of the decree makes the 
liability of the judgment-debtor arise upon default 
in payment of any two successive instalments. 
There is nothing whatever in this phrase to limit 
it to the first two successive defaults and such a 
restriction would, moreover, be ordinarily to the 
Prejudice of the judgment-debtor by forcing the 
decres-holder to take action, This last is only a 
question of expediency but apart altogether from 
such expediency, I can see no justification for 


sorong such a construction upon the words ‘any 
wo,’ " 


It will be noted that by the answer given 
to question No. 5, Mr. Justice Sulaiman ac- 
cepted as correct the view of his learned 
brother and that, therefore, became the 
order of a Court. The effectof this ruling, 
as We understand it, is that the Court 
held that the right to apply under Art. 
181 in this particular case, and there- 
fore necessarily in similar cases was 
not limited tothe first default but would 
arise not only on the first but also 
on subsequent breaches of the coven- 
ant. 

We were next referred tothe ruling 
reported in 1935 O. W. N. page 837, 
Ajodhia Prasad v. Bansi Lal alias Bansi- 
dhar and Others (11). This ruling is not 
particularly helpful, but merely brings 
out the fact that the difficulty in the case- 
law relates only tothe option of realising 
the whole decretal amount. It is important, 
we think, to remember in the present case 
that that is not the question. The question 
is not of realising the whole decretal 
amount, but of exercising the option to 
get a final decree for foreclosure. It 
was pointed out in this ruling that the 
point as to the option of realising the 
whole decretal amount did not arise in 
that case but it was further pointed out 
that that provision was for the benefit of 
the judgment-creditor in the same way 
asthe provision of the instalments was 
for the benefit of the judgment-debtor, a 


(11) (1935) O W N 837; 156 Ind. Cas. 764;1935 OL 
4338 R O 1; A I R 1935 Oudh 465; 11 Luck 
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point which we think it is necessary to 
bear in mind in the present case. 

Learned Counsel for the appellants next 
drew our attention to the Allahabad ruling 
reported in 1934 A. L. J. 772; I. L. R. 56 All. 
921, Ram Prasad Ram and another v. Jadu» 
nandan Upadhia (12). In that case Sulaiman, 
O, J, and Mukerji, J. held that the decree- 
holder had two distinct rights, viz. (1) to 
receive instalments as and when they 
fell due (2) to enforce the payment of all 
the instalments that might remain unpaid 
in the event of two successive instalments 
remaining unpaid. In the present case 
the second right was time-barred as the 
present application was made more than 
three years after the right to apply first 
accrued on default of the first two 
instalments, Art. 18) of the Limitation 
Act being applicable. Butifthe second 
right is time-barred, it would not follow 
that the first right is also time-barred. 
In the course ofhis judgment in this 
case the learned Chief Justice discussed 
the Full Bench case of Jott Prasad and 
Others v. Sri Chand and Another (10) to 
which wehave referred already, and he 
remarked at the foot of p. 775*, that : 

“Boys, J. seems to have held atp.989 that 
Art. 181 would apply to an application for 
execution in respect of the future instalments, 
but further added that the right to apply would 
accrue on the first date of default and again on the 


occurrence ofeach default in respect of thatand tha 
previous default.” 

He went onto say: 

“In the separate judgments that were delivered, 
only one Jadge had expressed the opinion that there 
would be successive accruals of the right to apply; 
the other two did not express any opinion at all. 
In the opinion of the Court which was expressed at 
the end of the judgment and which was the opinion 
ofthe only Judge who had expressed it, it was 
accordingly mentioned thatifthe application is one 
for the remaining unpaid balance of the decretal 
amount under the second part of the decree 
(default clause), it is not governed by Art. 182 at all 
but by Art. 181, and limitation will run fromthe 
date of any two successive defaults, the decree- 
holder being entitled to a decree for the whole of 
the balance due legs; etc.” 

The learned Chief Justice went on to 
discuss the question as to whether it 
is open to a creditor to waive his right 
torecover the whole amount where an 
option is given to him in case of default 
and pointed out that there was a con- 
siderable difference of opinion. He 
further remarked that so far as the right 
to sue for the recovery of the mortgage 
money was concerned, it was now govera- 

(12) (1934) A L J 772; 149 Ind, Oas. 598; 56 A 921; 
1934 A L R619; 6 R A 955; A I R 1934 AlL 534, 
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ed by the pronouncement of their Lordships 
of the Privy Council in Lasa Din v. Gulab 
Kunwar and Others 1932 A. L. J. p. 913 
L. R. 59I. A. page 376 (13). He went on 
to quote from that judgment and to argue 
from it that there would. beno successive 


-accruals of the right to sue on the de- 


fault clause. 
passage 
said 

“Tf inthe Indian cases the question were when 
did the mortgagee’s cause of action arise, t. e. when 
he first became entitled to sue for the relief claimed 
by his suit, their Lordships think there might be 


much tobe said in support of the Allahabad 
decision.” 


Thatis those in the previous mortgage 
cases where time was held to run from the 
date of the first default in the payment 
of interest and not from the due date. 
He went on to say that he thought the 


He relies on the following 
in Lasa Din's case where it was 


-expression ‘right to apply accrued’ to be 


even more emphatic than the expression 
‘cause of action arises’ and he drew the 
inference that ifthedate when the cause 
of action arises is to be considered tobe 
the first date when one becomes entitled 
to.sue for the relief claimed by him, then 
the date when he becomes entitled to 


. apply is certainly the date when the right 


to apply by way ct enforcing the default 


“ clause accrued to the mortgagee when on 


_ held that 


-the first occasion there was a default in the 
payment 


of two successive instalments, 
namely, inthe year 1926. He accordingly 
it was no longer open to the 


< decrée-holder to claim the recovery of future 
_-instalments, (that is to.act upon.the default 


. clause asa whole) merely because in some 
“future years there has again been a default 


: inthe payment of twosuccessive instalments. 
. Mukerji J., who delivered a separate judg- 
. ment, agreed with the learned Ohief Justice. 


If the view taken in this case is strictly 


` applicable ‘to the circumstances of the 


present case, then there can be no doubt 
that the learned District Judge was right 
in holding the application of the plaintiffs- 
appellants to be time-barred. We feel, 
however, that there is some difficulty in 
following this case, if only for this reason 
that the decision in I. L. R. 51 all. p. 237, 
Jott Prasad v. Sri Chand, (10), was a 
Full Bench decision, and it is not apparent 
how the learned Chief Justice and 
Mukerji, J.; felt themselves able in this 
case to override the definite decision by the 

(13) (1932) A L J 913; 133 Ind. Cas. 779; 59 I A 376; 
90 W N 638; Ind, Rul. (1932) P O 251; 6 MLJ 187; 
ALR 1932 P'O 207; 36 O N 1017; 36 LW 246; 
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Full Bench, even though it was only actu 
ally to be found in the decision of on» 
Judge that successive rights to enforce 
the default clause in so far as it continued 
to be enforceable arose not only on th 
first occasion but also on subsequen 
occasions. ii et 
Some reference has been made before we 
on behali of the respondents to Lasa Din’: 
case, (13) a case of this Court which went ug 
to the Privy Council, and there gave rise t 
the ruling reported in 59 1. A. 376 Lasa Dine 
v, Gulab Kunwar (13). That was, how 
ever, a case under Art. 132 of the Limit 
ation Act, and the argument is only appli: 
cable by analogy, and we do not think ‘it 
furnishes much guidance in the presen pam 
connection, particularly for the reason that 
it excludes the discussion of the question 
of recurring right which is the essential 
point in the present case. Learned Ooungejami 
for the respondents also referred to the 
ruling reportedin A. I. R.1923 Cal. p. 292, 
Sarat Lakshi Dussaya v. Narendra Singha 
and Another (14), in which case there was 
some discussion of the Privy Council ruling 
in 54 I. A. 272 Maung Sin v. Ma Tok (8) 
but it appears to us that that case was 
decided on different considerations because 
the plaintiff there sought to escape limit- 
ation in respect of instalments more than 
three years old by reliance on a plea of 
Payment of interest which failed. . 
Similarly the ruing reported in 1934 A. L. 
J. p. 1035 Jawahir Lal v. Mathura Prasad 
and Another (15), (although it contains 
some remarks of interest) is -not directly 
applicable as that was undisputedly a case 
of waiver falling under Art. 75 of the Limit- 
ation Act and special considerations arose 
by reason of that fact; as the learned Ohief 
Justice remarked at p. 1012* time began 
to run against the creditor from the moment 
when the waoole amount became due; and 
if he chose to wait till after the expiry of 
the period prescribed by Art. 75, his re- 
medy was barred and ne could not turn 
round and say that he nad made a wrong 
choice and would prefer to bring a suit 
for recovery of a few instalments only, 
unless, of course, he could establish waiver. 
Whereas in fact. the plaintiff did not even 
rest his case on waiver. 
The gist of tne case for the respondents 
is that the appellants in the present case 
(14) A [R 1929 Oal. 292; 121 Ind. Cas. 565; 33 OW 
N 250; Ind. Rul. (L930; Gal, 149. 


(1a) (L334) A L J 1039; 151 Ind. Oas., 583; AIR 1934 
All. 661; 1934 A L R 873; 7 R A 169; 57 A 108. 
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grounds, it seems to.us that 
are all 


. Bent Case is not 
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actually chose to rely on the first default 
and cannot now fall back on the second or 
subsequent defaults. They further contend 
that in the terms of the compromise and 
the decree, the right to apply for final 
decree accrues on the first default which 
sets limitation running, and that there can 
be no Question of a waiver in cases of this 
kind to “which Art. 75 does not apply. In 
our opinion on the line of arguments 
adopted by the Division Bench of the Allah- 
abad High Court in 1934 A. L. J. p. 1035 


Jawahir Lal v. Mathura Prasad, (15), 


which follows a previously existing current 
of opinion cf wider application, it would 
be easy to holdin the present case that the 
Tight to apply accrues once and once only, 
but we are not satisfied that this would be 
a correct view. Learned Counsel for the 
respondents put the case on general 
grounds at one stage by arguing that it 
-would be inequitable to allow foreclosure 
under the compromise when the debt has 
by expiry of limitation in respect of earlier 
instalments become reduced, but it is clear 


that there is no force whatever in this 


general contention. In the light of the 
fact that even if the judgment-debtors had 
paid the first three instalments in full and 
defaulted on the 4th, the plaintifis-appellants 
would have had a right to get their pre- 
On general 
, the equities 
in favour 


equitable to enforce against the decree- 
holders an optional clause which was 


-intended to be favourable to them cf, the 


decision in Lasa Din’s case (13). The pre- 
quite on the same footing 
as the cases of instalment decrees, with a 
default clause, and even if we considered 


. the analogy to be very close, we do not see 


any reason for dissenting from the view 
expressed in the decision of the Full Bench 


‘in 51 All, p. 237 Joti Prasad and Others v. 


Sri Chand and Another (10). We are 
supported in this conclusion by the decision 
of their Lordships of the Privy Oouncil 
reported in 54I. A. p. 272 Maung Sin v. 
Ma Tok (8) which we consider to be 
the one of all the rulings quoted most 
closely applicable to the present case, and 
one out of the ambit of which we find it 
impossible to remove the present case. 
“When allis said and done, the ultimate 
question in the present case is really one 
of the Construction of the decree, that is 
in present case of the compromise. Accord: 
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of the decree-holders- . 
„appellants and that unless the trend of 
, tulings involves that conclusion, it is not 
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ing to the compromise the option of the 
plaintiffs-appellants arose on default in 
respect of kisi yek kist, that is, any one 
kist. In the words of Boys, J., in his judg- 
ment in the Full Bench case, there seems 
to be nothing in this phrase to limit it to 
the first default, and we are not prepared 
to import into this phrase a meaning which 
appears to us to be strained, merely be- 
cause in cases of a somewhat different 
nature some Courts have shown something 
of a determination to hold that a right to 
apply to which Art. 181 applies can accrue 
once and once only. 

Considering as we do that the ruling 
reported in 541. A. 272 Maung Sin v. Ma 
Tok (8), is of direct application, whereas 
the principles laid down in the other rulings 
quoted before us are the subject of dis- 
pute, we are satisfied that in the present 
Case, we must apply the principles of that 
ruling and allow the plaintiffs’ appeal. 

We accordingly allow this appeal, set 
aside the order of the lower Appellate 
Court, and restore the order of the trail 
Oourt. Plaintiffs-appellants will get their 
costs throughout. 


D. Appeal allowed. 


BOMBAY HIGH COURT 
First Civil Appeal No, 262 of 1933 
Wasscopew AND THAKOR, JJ. 
HILALSING GOVINDA PATIL -—PLAINTIP£ 
—APPELLANT 
VETSUS 
UDESING VITHAL AND oTHERS— 
Drrenpants—RESPONDENTS 

Deed—Construction—Construction placed on one 
document, tf can be used for ascertaining meaning of 
later document—Correspondence preceding grant, if 
legitimate aids—Surrounding circumstances, const- 
deration of—Oral evidence, relating to intention of 
parties—Admissibility—Hindu Law—Gifi—Gift in 
favour of Hindu female—Gift, if necessarily limited 
—Gift held absolute and donee entitled to will away 
property—Devisee held entitled to possession of such 
property in hands of donor but not in hands of 
bona fide transferee from donor—Transfer of 
Property Act (IV of 1882), ss. 41, 8, 122. 

The construction placed on one document cannot 
be used for the purpose of ascertaining the mean- 
ing of a later document executed by the same per- 
son, where the later document does not embody or 
refer to the earlier document and the two documenta 
are not in any sense parts of one transaction. The 
practice of construing a grant in the light of the 
negotiations or correspondence preceding it is also 
deprecated. Surrounding circumstances can be seen, 
in order to arrive at an interpretation of a docu- 
ment. But the expression “surrounding circum- 
séances " must be strictly limited to the state of 
facts asthey existed, and under which the docu- 
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ment came into existence or cameto be executed, 
No oral evidence relating to the intention of the 
parties can be referred to under the guise of sur- 
rounding circumstances. Nur Jehan Begam v. 
Fagfur Mirza (1), Bomanji Ardeshir Wadia v. 
Secretary of State 2), Durga Prasad Singh v. Rajen- 
dra Narayan Bagche 13) and Abdullah Khan v. 
Basharat Hussain (4), relied on. [p, 966, cols, 1 & 2.) 

Merely because the dores happens to bea Hindu 
female, it cannot be presumed that the gift or the 
transfer is limited. The gift may still confer an 
absolute estate, even ifthe purpose ‘of the gift is to 
make provision for Maintenance, provided the gift 
deed can be reasonably read as giving an absolute 
estate, Mahomed Shumsool v, Shewukram (5), ex- 
plained. 

A deed of gift; described as bakshis patra 
without any qualifying words was executed by an 
adopted son in favour of hie adoptive mother. ` By 
the terms of the deed, the mother was toenjoy the 
property perpetually and as she liked. The donee 
executed a will in favour of her uncle. The adopt- 
ed son as an ostensible owner sold the property to 
a bona fide purchaser, ‘The uncle of the adopting 
mother, asa devises under her will claimed the 
property : 

Held, that the mother 
the terms of the gift an 
to make the will, 


Sot an absolute interest by 
d hence she was competent 
The devisee's claim could be 
allowed only so far asthe property in possession of 
the adopted son was concerned, and not against the 
bona fide purchaser by reason of 5, 41, Transfer of 
Property Act: 

Held, also, that the 
conferred the whole estate which the donor was 
Capable of transferring and not merely a limited 
estate, under the combined o peration of s. 182, read 
with s. 8, Transfer of Property Act, which would 


apply in the absence of a rule of Hindu Law to the 
contrary. 


gift must be presumed to have 


F.O. A. from the decision of the First 
Class Sub-Judge, Jalgaon, in Special Regu- 
lar Suit No. 493 of 1931, 

Mr. P. B. Gajendragadkar, for the 
Appellant. 

-. Messrs, Ramnath Shivlal and G. M. J oshi, 
for Respondents Nos. 1 and 3. 


Thakor, J.—'This is an appeal against 
the decree of the First Ulass Subordinate 
Judge of Jalgaon, dated J wy 31, 1933, in 
Suit No. 493 of 1931. ‘Tne suit was brought 
by one Hilalsing Govinda to obtain Posses- 
sion of the properties in suit consisting of 
two survey numbers and mesne protits 
at Rs. 250 per year from the date of the 
suit. ‘here were three defendants. 
Defendant No. 1 was the person in Possés- 
sion of the whole or part of those proper- 
ties having been in possession of the same 
since the death of une Prabhabai who 
was his junior adoptive mother. De- 
fendant No.2 was a purchaser ander a sule 
deed dated November 19, 1929, passed 
to him by defendant No. 1 of four acres and 
one guntha out of survey No, 105 for an 
amount of Rs. 7,000" for Which he had 
obtained a decree against defendant No. 1. 
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Lefendant No.3 was also a purchaser 
from defendant No. 1 under a sale deed 
dated December 13, 1929, under which he 
purchased three acres and 30 gunthas, 
out of the same survey No, 105 for an 
amount of Ks. 2,500 for which he also 
appéared to have obtained a decree 
against defendant No. 1, The original 
owner of the properties was one Vithal 
Bhagwan, who died on May 13, 1922, 
leaving behind nim two widows 
Daankorbai, the ‘seniorand Prabhabai, the 
junior and also a brother's widow by name 
Kesharbai. On July 21, 1922, it is common 
ground thatdefendant No. 4 was adopted 
by the senior widow with the consent of the 
other twoladies who joined in tne deed 
of adoption. On July 23, 1922, by Ex. 76 
defendant No. 8 purported to make a 
gift of one survey No. 105 in favour of 
the junior widow Prabhabai which was 
contirmed by another document dated 
November 13, 1922 (Kx. 33), by which 
defendant No.1 gifted away two survey 
Nos. 105 and partof 10/ to his junior 
mother Prabhabai as minor represented 


bya guardian. here is no dispute as to 


the execution of these documents. | 
There are two other documents which 
the parties and the learned Judge have 
to, one dated October 14, 1922, 
(Hix. 70) by defendant No. 1 in favour of 
Dhankorbai of cersain lands and the other 
dated November 11, 1922, by defendant No, 
l in favour of Kesharbai (Hx. 71), We are 
not inthis case directly concerned with 
the gifts to Dhankorbai or Kesherbai 
but they have been aliuded to in the 
arguments ab the barin order to help 
the construction or interpretation of the 
other two documents in favour of Prabha- 
bai. It may be stated that Kesharbai 
in her turn gas given those properties 
which she received in gitt to her daugh- 
ter Sakhubai, a gift woicn is notup to now 
called in question by defendant No. 1, 
and which, as his deposition would shows 
he does not feel inclined to call in question 
also. Prabnabai got possession of the 
properties as found by the lower Court 
and enjoyed the rents thereof by taking 
Tent-notes —defendant No. | himself at the 
later stages Dguring asa tenant of hers» 
without a reut-nove and sub letting the 
lands to another. phe died on August 24, 
192/, leaving a will (ix. 54) dated August 
13, 1927, purporting to have been executed 
by her in her maternal uncle's house aw 
Pimprala where she appears to have gone 
during her illness. T'he plaintiff, wno is 
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a paternal uncle of Prabhabai claims the 
lands in suit which are identically the 
Yands gifted to Prabhabai under Ex. 33 
by defendant No.1 under this will he 
being entitled to them as a legatee or 
ag a devisee under the will (Ex. 84). 

The defendants challenge both the 
genuineness of the above will as well as 
its validity and also contend that Prabha- 
bai was not competent to make the will 
because the properties gifted to her were 
not gifted to her absolutely but were gifted 
to her for ber own enjoyment and main 
tenance during her lifetime; so that defen- 
dant No, 1 became the owner of them on 
her death in 1927. Defendants Nos. 2 and 
3 have a further contention to raise and 
they say that they are bona fide pur- 
chasers for value from defendant No. 1 who 
was in possession of the properties so 
sold to them ostensibly as an absolute 
owner with the consent express or implied 
of the present plaintiff who now claimed 
to be a devisee under the will.. The 
learned Judge framed several issues ap- 
pearing at page 2 of the print and 
found on Issue No. 2 that the will relied 
on by the plaintiff was proved to be 
the last will of the deceased Prabhabai. 
On Issue No. 3 he found that Prabhabai 
was incompetent to make the said will the 
reason having been given in his finding 
on Issue No. 1 wherein he held that the 
gift deed (Ex. 33) gave Prabhabai only a 
life-estate. On Issue No.4 he found that 
defendants Nos. 2and3 were bona fide 
purchasers for value meaning thereby that 
they had. purchased the properties in 
good faith from defendant No. 1 who had 
been put forward asthe ostensible owner 
by the implied or express consent of the 
present plaintiff. The learned Judge 
accordingly on these findings dismissed 
the plaintiff's suit directing him to pay 
the costs of defendant No.1 (one set) and 
also the costs of defendants Nos. 2 and 3 
as providedin the decretal order. 

The plaintiff appeals. Defendant No. 1 
and also defendant No. 3 who are represent- 
ed here support the decres on the ground 
that the will relied upon by the plaintiff 
has not been proved to be the last will of 
the deceased Prabhabai and is also not 
valid. The question thatI shall deal with 
first is the question recorded in Issue No. 2 
asto the proof of the will because the 
respondents’ learned Advocates contend 
that the will has not been proved. 
(Their Lordships after discussing evidence 
proceeded), We, therefore, hold agreeing 
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withthe learned Judge that the will is. 
proved to have been duly executed and is 
valid. The question of the competence of . 
the widow to make the will next arises, | 
and that in its turn, rests on the interpre- 
tation that we put on the gift deed, (Hx. 33), 
which is the basisofher title. The res- 
pective contentions of either side have 
been noted by the learned Judge who came 
to the conclusion recorded by him in para. 
20 of his judgment as follows: 

“In view of the evidence adduced by defendant 
No.l and supported by the general trend of the 
surrounding circumstances and from the interpre- 
tation of the deed of gift Ex. 33 (discussed in 
paras. 11 and 16 in particular) I hold it not prov- 
ed that the gifts to Prabhabai conveyed any abso- 
lute title or any power of alienation to hey. I find 
on Issue No. 1 accordingly and that the deed of gift 
conveyed only a life interest to her.” 


It is material to note thatthe learned 
Judge came to this conclusion not only 
onthe interpretation of the will or its 
terms in the light of the surrounding 
circumstances but allowed oral evidence 
to be Jed on which he appears to have 
relied to show that there were certain 
words, “in lieu of maintenance” which 
do ‘not in fact find a place in the gift 
deed but which on the evidence of defend- 
ant No. 1 should have found a place therein. 
It is, therefore, that he refers to the evid- 
ence adduced by defendant No. 1 in 
support of his conclusion. It has been 
contended before us by the appellant's 
learned Advocate Mr. Gajendragadkar 
and conceded by the respondents’ learned 
Advocates that the oral evidence allowed 
to be led soas to introduce words, which 
do not exist in the will should not have 
been allowed. The learned Judge has 
also relied in supportof his finding on 
several other documents, viz., the two gift 
deeds in favour ofthe other «wo ladies 
(Ex.70 in favour of Dhankorbai and 
Ex. Tl in favour of Kesharbai). Apparently 
it was the plaintiff's Pleader who invited 
the learned Judge to rely upon these 
documents orto refer tothem in interpret- 
ing the gift deed (Ex. 33). It appears 
from para. 12 of the judgment that the 
learned Judge has apart from the inter- 
pretation put upon the will itself also- 
sought the aid of and referred to other 
documents. ‘The respondents’ learned 
Advocates also have not in this Court 
objected to the reference to other documents 
ju the interpretation of Hx. 3380 that 
at the bar here, it seems to be common 
ground that these documents could be 
referred to for the purpose of properly 
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interpreting the gift deed (Ex. 33). We 

ave, however, grave doubts as to the 
course adopted. It is admitted that so 
far asthe adoption deed is concerned, 
thereis nothing in it to suggest that 
these two or three documents came to be 
executed asa result of an arrangement 
embodied in the adoption deed. There- 
fore it is difficult to treat all the documents 
as part of the same transaction. 

It is also not contended that these docu- 
ments came to be executed at the same 
sitting because the dates which each of 
them bears are different dates. It does not 
seem reasonable therefore, to refer to the 
other documents and to interpret them in 
order to arrive at the proper interpretation 
of Ex. 33. That is particularly so, as it is 
admitted that so far as Ex. 7lis concern: 
ed, it is written by a different writer and 
not by the same writer and it seems to 
have been apparently conceded in the lower 
Court by defendant No. 1's Pleader that 
one of those documents, namely Ex. 71, the 
` gift deed in favour of Kesharbai, was an 

absolute gift. The gift deed, (Ex. 33), is 
dated November 13, 1922. Kesharbai’s 
document (Ex. 71) is dated November 11, 
1922. If it is admitted that these two docu- 
ments do not bearthe same interpretation, 
it is difficult to see how other documents, 
one executed a month before, and another 
executed three months before, should be 
first interpreted in order to support or 
arrive at the interpretation of Ex. 33. On 
slightly different facts, the decision in Nur 
Jahan Begum v. Fagfur Mirza (1), holds 
otherwise. The head-note of the case reads 
as follows; 


“The construction placed on one document could 
not be used for the purpose of ascertaining the 
meaning of a later document executed by the same 
person, where the later document does not embody 
or refer to the earlier document, the two documents 
are not in any sense parts of one transaction and 
they are not even contemporaneous documents; and 
the language of the two documents is entirely dissimi- 


-The passage from which the head-note is 
extracted will be found at p. 853* of the 
report. The Privy Council have also de- 
precated the practice of construing a grant 
in the light of the negotiations or corres- 
pondence preceding it. The latest decision 
in which their Lordships affirmed this 
principle, which they had alreadv laid 
down, before, is the case in Dumanji 


(1) 7 Bom. L R 850; 27 O 383;8 00 270; 32 I A 132: 
8 Sar. 826(P 0). 


e Ng gi 
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Ardeshir Wadia v. Secretary of State (2). 
The previous decisions to the same effect 
are Durga Prasad Singh v. Rajendra Na- 
rayan Bagchi (3), and Abdullah Khan‘v. 
Basharat Hussain (4), at p. 35%. The nego- 
tiations or correspondence preceding a 
grant or contract have thus been ruled 
out as not. being legitimate aids for the 
construction of documents. The body of 
evidence which is allowedto be led in the 
Present case, and on which the learned 
Judge seems to have relied, has, thetefore, 
to be disregarded before the document 
(Ex. 33) is interpreted. I agree that sur- 
rounding circumstances can be seen, 
according to Privy Council decisions, in 
order to arrive at an interpretation of a 
document. But the expression “surround- 
ing circumstances”. must be strictly 
limited to the state of facts as they existed, 
and under which the document came into 
existence or cameto be executed. No oral 
evidence relating to the intention of the 
parties could be referred to under the guise 
of surrounding circumstances. As the 
learned Judge's finding on Issue’ No. 1 
is based on materials, which according to 
our view, are not legitimate materials to 
be used in interpreting Ex. 33, his finding 
loses much of its weight, and we proceed, 
therefore, to interpret Ex. 33 ourselves. 
Exhibit 33 has been read out to us in the 
vernacular. The material words which 


can be stated to be the dispositive words 
are these: 


(Extracts are in Marathi.) 


The gift deed in English is as follows ;— 
It is described at the top as bakshis patra 
without any qualification whatever. It is 
dated November 13, 1922. It begins by 
saying: 

“I hereby give this deed of gift in writing. You 
have taken me in adoption, Remembering the said 
obligation or favour (of yours) I give you my ances- 
tral immovable proporty belonging to me and in my 
possession.” , 

Omitting the reference to the lands, it 


(2) 561A 51; 114 Ind. Cas. 1; A I R1929 P O 
34; 53 B 230; 330W N 293; 490 L J 179; 31 Bom, 
L R256; (1929) A L J47; Ind. Rul. (1929) P © 4i 
PO 


(PO). 

(3) 40I A 223; 21 Ind. Oas. 750; 41 O 493; 190 L 
J 95; 180 W N 66; (1914) M WN 1; 15 M L T 68; 
26 M'L J 25; 16 Bom. L R 42 (P 0). 

(4) 40 IA 31; 17 Ind. Oas. 737; 35 A48;17 0 W 
N 233; 13M L' T 182; (1913)M W N131;17 OL J 
#12; 15 Bom. L R 432; 25 M LJ 91 (PO) 


. *Page of 40 I. A.—[Hd.] 
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sakan as follows: 
ave given you in your possession by way of gift 
pamare two lands ...in recognition of vou obligation 
a having adopted me. You should perpetually en- 
oy the same happily. You should enjoy the same as 
ou like You will not be responsible for the loss 
Ramat may be caused by me or by my bhaubands 
laiming any rights or filing suits, ete. They (the 
ands) have not been sold. If found (to have been 
ald), Tam responsible for the same. I am liable 
orsome ancestral aswellas personal debts. There 
«8 no charge on these survey numbers on account of 
he same. If placed,I am responsible for the same. 
‘his gift deed is executed by me when I am 


ot drunk and with my full knowledge and of my 
ree will.” 


h Apparently there are no words of limita- 
ion in the gift deed, and if the words 
akshis patra and bakshis read with the 
«clause ‘you should perpetually enjoy the 
‘same happily and you should enjoy the 
same as you like” are literally construed, 
there can be no doubt that the wording of 
the deed, that is to say, the words in which 
the gift deed is couched indicate that the 
intention was to give an absolute interest 
to the donee, The only possible difficulty 
that I had in my mind at some stages of 
the hearing wasas to whether the words 
tumhi upabhog ghyawa may not be treated 
as being words of limitation or restriction 
controlling the effect of the gift, which 
prima facie would be an absolute gift. 
Another circumstance that was weighing 
with me for sometime was the effect of 
certain authorities wherein some emphasis 
has been laid on a decision of their Lord- 
ships of the Privy Council in Muhammad 
Shumsool v. Shewakram (5) the effect of 
which was understood to be that in the 
case of gifts or will in favour of Hindu 
women some sort of a presumption arises 
that, the donor does not usually intend to 
confer an absolute interest on a Hindu 
widow or female. On a consideration of 
the subsequent authorities, however, I have 
come to the definite conclusion that their 
Lordships’ decision in Muhammad Shumsool 
v. Shewakram (5) has no such effect and that 
no such presumption ought to be raised 
even though the gift is in favour of a 
Hindu female. Mr. Gajendragadkar for 
the appellant has drawn our attention 
to the passage in Sir Dinshah Mulla'g 
book on the Principles of Hindu Law, 
where this subject has been dealt with at 
p. 466, and where the authorities on both 
sides have been collected. In one of the 
authorities therein referred to, namely 
Sasiman Chowdhurain v. Shib Narain 


(5) 21 AT 22 WR 


09;. ; 
405 (P-O), 409;. 14 B L R 226; 3 Sar 
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Chowdhury (6) the following observations 
occur (p. 32*) :— 

“The following decisions, which it has been con- 
tended, should guide their Lordships in construing 
this will, have been cited in argument at the Bar. 
Their Lordships may observe that it is always 
dangerous to construe the words of one will by 
the construction of more or leas similar words in a 
different will, which was adopted by a Oourt in 
another case. Their Lordships will briefly refer to 
the decisions which have been cited in the order of 
their dates.” , 

With due respect I agree that the deci- 
sions based on the language in one will 
or document cannot afford any sure 
guidance in construing another will or 
document written ina different language 
and made under different circumstances, 
and that ultimately after being guided 
by the principles laid down in the various 
decisions, it will be the duty of the Court 
to construe a particular document before 
it on the words used in the document itself, 
considered in the light of surrounding 
circumstances. Another decision to which 
reference was made by the respondents’ 
learned Advocate is the one in Jagmohan 
Singh v. Sri Nath (7). Sir George Lowndes, 
who delivered the judgment in that case, 
says as follows (p. 16107) : 

“In this appeal the Board have again to consider 
a question which has been discussed under different 
guises ina number of cases within the last few 
years, viz., whether, under Hindu Law, a woman 
taking immovable property by gift from her husband 
has power to alienate it. The most recent decision 
on the subject is Shalig Ram v. Charanjit Lal (8) 
which cited and followed the judgment of Lord 
Buckmaster in Bhaidas Shivdas v. Bai Gulab (9). 


Reference was also made to Ramchandra 
Rao v. Ramchandra Rao (10) in which 
Lord Buckmaster made certain remarks ex- 


planatory of the decision in Surajmant v. Rabi Nath 


(6) 49 I A 25; 66 Ind, Oas; 193; A I R 1922P O 
63; 1 Pat 305: 15 L W 434; 260 W N 425; 42M L 
J 492; 30M L T 242,20 A LJ 362; 35 OL J 427; 
24 Bom. L R 576; (1922)M W N 368;53PLT 133 


{P O). 
(7) 32Bom. L R 1609; 128 Ind. Oas. 270; AI R 


1930 PO 253; 57 I A 291; 70 W N 922; 59 ML J 
446; 32 L W 605; (1930) MW N 961; (1930) A L J 
1261; 35 O WN 4; 52 O L J 462; Ind. Rul. (1931) 
P O 14 PO; 

(8) 32 Bom. L R 1578; 128 Ind. Oas. 265; A I R 
1930 P O 239; 571 A 282; 11 Lah. 645; 38 OW N 
1073; 59 M LJ 437; 32 L W 378; 70 W N 1069; 52 
OL J 466;31 P L R 784; Ind. Rul. (1931) P O 9 (P 0). 

(9) 49 I Al; 65 Ind. Oas. 974: A IR 1922 P O 
193; 46 B 153; 260 W N 129; I5 L W 412,20 A 
L J 289; 42 M L J 385; 350 L J 314; 2t Bom. L R 
551 (P O). f 
(10) 49 IA 129; 67 Ind. Oas. 408: AT R 1922 
P O80; 45 M 320; 30 M L T 154; 26 O W N713; 35 
O L J 545; 16 LW 1; (1922) M W N 359; 204 L- 
J 684;43 M LJ 78; 24 Bom, L R 963 (P O). 
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Ojha (11) another case in which a widow's power of 
alienation had been called in question, but their 
Lordships have no doubt that these remarks were 
not intended to qualify in any way the pronounce- 
ment in Bhaidas Shivdas v. Bai Gulab (9). There is 
also an exhaustive judgment of Sir John Edge in 
Sastman Chowdhurain v. Shib Narain Chowdhury 
(6) to which Lord Buckmaster was a party and which 
was heard afew days only after Bhaidas Shivdas v. 
Bai Gulab (9). Under these circumstances, their 
Lordships fee] that the doctrine upon which the 
decision of the present appeal depends is so well- 
established that no further discussion of the au- 
thorities is Tequired.” 

Mr. Gajendragadkar referred incidentally 

tothe decision in Bhaidas Shivdas v. Bai 
Gulab ( 9) and the decision.in Shalig Ram v. 
Charanjit Lal (8) which were followed in 
the case 1 have just quoted above. He 
also referred to the decision in Bishunath 
Prasad Singh v. Chandika Prasad Kumari 
(12). AsIhave already stated, the deci- 
sicns Can only afford a guide so far as the 
principles are concerned. ButI will refer 
to the decision in Bishunath Prasad Singh 
v. Chandika Prasad Kumari (12) in 
particular, because it was contended at 
the bar that the document in the present 
Case was executed with a view to provide 
for the maintenance of the junior widow, 
and that the words upabhog ghyawa 
are susceptible of a construction which 
would suggest that the deed was made 
only with a view to make a provision 
for maintenance and, therefore, conferred 
a limited estate. It is in connection 
with that argument that the decision in 
Bishunath Prasad Singh v. Chandika Pra- 
sad Kumari (12), cited by Mr. Gajendragad- 
kar may have some relevance, because that 
decision and another decision referred to 
therein show that even where the purpose 
of making a grant or transferring property 
is the provision for the maintenance of a 
widow, the grant can be absolute. The 
words used in that will were no doubt differ- 
ent. The words used were : 
“I, the executant, have,..made a gift of the en- 
tire above-mentioned property...to my daughter-in- 
law for her support and maintenance. I declare 
and give it J8 writing that the said Musammat 
should remain absolute owner of this property 
under this deed of gift and pay the Government reve- 
nue, 

I am using this judgment only for the 
purpose of showing that even where the 
pe Ks object $ a gift isthe provision 
or maintenance, the gift may still confer 

(Q1) 351A 17; 30 A 84; 5A L Fer: 12 OW N 


231; 10 Bom. L R 59; 70 LJ 131 ; 
Mi dm PO 31; 18M LJ7; 3 
A 56; 142 Ind. Oas. 8; A IR1933 P 
87; §3 A 61; Ind. Rul, (1933) PO 48; 4933) MW N 
23% 64M Ld 302; 35 Bom. L R 341; 37 L W 407; 
EO W N417; (1933) A LJ 347; 57TOL J 
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an absolute estate. That was so held by 
their Lordships of the Privy Council also 
in Jogeshwar Narain Deov. Ram Chund 
Dutt (13), at p. 43*. where the words were : 
“I give you and the son born of your 
womb...for your maintenance.” It is true 
that in this decision there were other 
words also. But Mr. Gajendragadkar 
would be entitled on this decision to urge, 
—and I accept his contention—that merely 
because the purpose of a document is the 
provision for maintenance, it need net, 
therefore, be necessarily constraed as 
ecnferring a limited estate, provided the 
document can be reasonably read or con- 
strued as giving an absolute estate. As 
I have already said, the words “for your 
maintenance” are not to be found in the 
gift deed itself and that no oral evidence 
should have been allowed to have the effect 
of introducing those words in the docu- 
ment. 

I do not propose to refer to any other 
decisions in this connection, and I proceed 
to give now my own intrepretation of the 
terms of the gift deed in the light of the 
observations already made. I may say, 
with respect, that in the conclusion that 
I have arrived at, I am very naturally influ- 
enced by the view of my learned brother, 
who from the start, when he read the will, 
which is written in his own vernacular, 
was inclined to the opinion that it conferred 
an absolute estate without any words of 
limitation. The name given to the docu- 
ment, the absence of any words of limita- 
tion, as I construe them, the absence of 
any further provision providing that the 
property in the event of the death of the 
lady should go to a particular person, and 
the words themselves namely bakhis patra, 
read with the clauses already quoted above, 
are, in my opinion, sufficient to enable us 
to hold that the donor intended to confer 
The donee was a young 
lady. She lived with her uncle,and not 
with the donor. The obligation which she 
conferred, upon the donor has been ex- 
pressly mentioned in the document, and it is 
not unreasonable, therefore, to conclude that 
the donor, the adopted son, when he came 
into possession of a 100 bighas, was will- 
ing to give about 16 or 17 bighas out of 
them to his junior adoptive mother abso- 
lutely. If I were free to interpret the 
rulings and give my own opinion, I should 
adopt almost in its entirety the reasoning 
in Ramachandra Rao v. Ramachandra 


(13) 23 I A 37; 23 O +70; 7 Sar. 13 (P O). 
*Page of 23 1. A.—[d.] 
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=s2ao (14), where Seshagiri Ayyar, J., has 

MMlliscussed the previous authorities. It is 
rue that this decision was reversed by the 
?rivy Council (on another ground, viz., that 

mejhe subject-matter was res judicata) and 
the decision in Ramachandra Rao v. Rama- 
chandra Rao (10), contains certain obser- 
vations made with a view to explain the 
«decision in Surajmani v. Rabi Nath Ojha 

~(11). I may, however, make one observa- 
tion as regards the emphasis laid on the 
donee heing a Hindu widow that the re- 
marks made by their Lordships of the Privy 
Council in Muhammad Shumsool v. Shewak- 
ram (5), at p. 15* were made many years 
ago and that notions of every Hindu of the 
present day need not be assumed to be 
the same as they were in those days. In 
Bombay, sisters and daughters have been 
known to be taking absolute interest even 
by inheritance, and it will not be quite 
reasonable, merely because a donee hap- 
pens to bea female to start with a pre- 
sumption in favour of the gift or the trans- 
fer being limited. I, therefore, on the word- 
ing of the document read as a whole, hold 
that by the gift deed Prabhabai took an 
absolute interest in the properties given to 
her without any words of limitation, and 
that she was, therefore, competent to make 
the will which she didin favour of the pre- 
sent plaintiff. 

If the suit had been against defendant 
No. 1 alone, the plaintiff would. have been 
entitled to recover possession of the proper- 
ties as a devisee under the will, and so far 
as the properties in possession of defendant 
No. l are concerned, the plaintiff would be 
entitled to recover possession of the same. 
The question, however, arises as regards the 
properties which are not in the possession 
of defendant No. 1, but which are trans- 
ferred by him by two documents in favour 
of defendants Nos, 2 and 3, respectively, 
(Exs. 79 and 82). As the case of the two 
defendants is similar, I will not deal with 
the case of each separately. The learned 
Judge has held that the plaintiff is preclud- 
ed by the application of s. 41 of the Trans- 
fer of Property Act, from recovering the 
properties in the possession of defendants 
Nos. 2 and 3, and that defendants Nos. 2 
and3 have purchased them in good faith 
after making due enquiries. With this 
conclusion we agree so far as the properties 
in the possession of defendant Nos. 2 and 3 


(14) 42 M 283: 52 Ind. Oas, 94; A I R 1919 Mad. 
557; 36 M L J 306. 
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are concerned. It is conceded that after the 
death of Prabhabai it was defendant No. L 
who got his nane entered in the Record of 
Rights; it was he who took, or contiaued to 
be in possession of the properties, and if 
was he who enjoyed the rents and profits 
of the same and paid their assessment, and 
it. was not until the date of the present suit 
that the plaintiff propounded the will on 
which he relies, nearly four years afterwards, 


By two registered documents dated Novem- 


ber 19, 1929, and December 18, 1929, defen- 
dants Nos. 2and 3, respectively, purchas- 
ed the properties which are parts of survey 
No. 105. It is proved to our satisfaction that 
they made due enquiries by examining the 
Record of Rights. The presumption is that 
all official acts were properly performed, 
so that at the time when the entries were 
made in the Record of Rights, general 
notice was also issued as required by 
s. 135, cl. (D), of the Bombay Land Revenue 
Code. The-plaintiff does nothing at or after 
the revenue enquiry, but also sits silent 
after the sale deeds are effected and gives 


no notice to either of the defendants, and if - 


we remember that it is not the case of 
the plaintiff that even defendant No. 1 was 
himself aware of the will, we have a case 


in which both the vendor, who was admit- . 


tedly the legal heir apart from the will of 
Prabhabai, as well as the vendees, who 
had no reason to suspect that anybody but 
defendant No. 1 was the real owner, acted 
in good faith. There isno evidence of any 
express consent on the part of the plaintiff. 
But the acts exercised by defendant No. 1 
are acts that are indubitably acts of osten- 
sible ownership. 
facts that the will was handed up to the 
plaintiff immediately on its execution, that 
the deceased was his niece, that he was 
aware of the death of the deceased, that 
he knew that Rs, 200 or ts. 300 were the 
rents of the lands, which were valuable, 
and that he sat gilent throughout in spite 
of his rights as a devisee under the will 
and allowed defendant No. lto act as the 
ostensible owner, it is reasonable to infer, 
as we do, that defendant No.1 remained 
the ostensible owner of the properties by 
the p aintifi's implied consent. I am not 
satistied that the only explanation that he 
professed to give from thse witness-box, 
that he was ill for a period of three years, 
is either a true or a reasonable explanation 
to account for the fact of his silence and 
inaction both at the revenue enquiries and 
subsequently, We, therefore, agree that the 
learned Judge’s conclusion with regard to 


Having regard to the: 
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the applicability of s. 41, Transfer of Pro- 
Darty Ae, is patel and that the plaintiff 
should not be held entitled to recover 
possession of those properties which have 
been transferred py corona No. 1 to 
defendants Nos. 2 and 3. 

In discussing the gift deed (Ex. 33) I have 
not alluded to s. 8, Transfer of Property 
Act, which was not referred to at the bar. 


Section 2, Transfer of Property Act, has © 


been amended in 1929 so as to drop the 
word “Hindu”. So that from 1929 the pro- 
visions in Ohap. IL would apply to Hindus. 
In 1922 when the gift deed came to be exe- 
cuted, the word “Hindu” was there in s. 2. 
Section 122, Transfer of Property Act, defines 
“gift” ag the transfer of certain existing 
movable or immovable property made 
voluntarily and without consideration, by 
one person, called the donor, to another, 
called the donee and accepted by or on 
behalf of the donee. Section 8 says: 


“Unless a different intention is expressed or neces- 
sarily implied, a transfer of property passes forth- 
with to the transferee all the interest which the trans- 


feror is.then capable of passing. in the property, and 


in the legal incidents thereof.” 

Section 2, as it originally stood, stated 
“nothing in Ohap. II of this Act, shall 
be deemed to affect any rule of Hindu, 
Muhammadan or Buddhist Law". So that 
if there was no rule of Hindu Law neces- 
sarily qualifying an estate given to a 
Hindu woman so as to make it a restricted 
one under s.8, properly interpreted, there 
being no such rule requiring an estate to 
be treated as a qualified estate or limited 
estate, a transfer by way of gift would 
have to be treated as conferring upon the 
donee the whole of the interest 
which the transferor was capable of 
passing at the date of the deed. It is 
difficult to treat the dicta in some of the 
cases as laying down or enunciating “a 
rule of Hindu Law” requiring a transfer 
in fayour of a woman tobe treated as a 
limited transfer, and if I am right so far, 
in the case of the gift deed with which we 
are concerned in this case, under the 
combined operation of s. 122 read with s. 8, 
Transfer of Property Act, which would 
apply in the absence of a rule of Hindu 
Law to the contrary, the gift deed must be 
presumed to confer the whole of the estate 
which the donor was capable of trans- 
ferring.. I have not based my judgment 
on this. ground, but I think this is an 
additional ground for holding that 
Prabhabai got an absolute estate under 
the -gift deed (Ex. 33). Inthe result the 
plaintiff's suit is decreed as against de- 


fendant No. 1,in so far as the properties - 
not transferred to defendants Nos. 2 and 3, 
are concerned; whereas it is dismissed a3 
against defendants Nos. 2 and 3, as regards 
the properties which have been transferred 
to defendants Nos. 2 and 3; respectively. 
The plaintiff will be entitled to mesne 
Profits as regards the lands in possession of 
defendant No.1. An enquiry under Ù. XX, . 
T. 12, will have to be made and we direct it. 
to be made accordingly. The plaintiff will | 
pay the costs of defendant No.3, both in 
the suit and in the appeal as calculated on . 
an amount of Rs. 1,300. Plaintiff will also | 
pay the costs of defendant No. 2 in the suit 
as directed by the lower Court. As defend- 
ant No. 2 has not appeared in the appeal, 
there will be no order as tocosts payable — 
to him in the appeal. Defendant No. 1 will 
pay the costs ofthe plaintiff both in the , 
suit as well asin the appeal calculated on... 
the amount of Rs. 2,800. Defendant No.1 
will get no costs. 

Wassoodew, J.—I agree and have noth- 
ing to add. 

D. Decree modified. 


MADRAS HIGH COURT 
Civil Revision Petition No. 90 of 1937 
September 29, 1937 
Nerwsam, J. 
SANGAPU SANGAYYA AND OTuBRS— 
PETITIONERS 


versus 
PANNALA VENKATALAKSEMI 
NARAYANA SASTRI AND ANOTHER 
— RESPONDENTS 

Madras Hindu Religious Endowments Act (II of’ 
1927), s.82 (2)—Proper parties—Parties to petition 
AOTT 84, if proper parties to application under 
$, . ke 

Persons who were proper parties in the petition 
under s, 84, Madras Hindu Religious Endowments 
Act before the Board, are proper though perhaps 
not necessary parties to the application before 
the District Judge under s. 84 (2). . 

C. R. P. under s. 115 of Act V of 1808, 
and s. 107 of the Governmentof India Act, 
1915, praying the High Court to revise the .. 
order of the District Court of Guntur, dated , 
December 24, 1936, and made in O. P, 
No. 35 of 1936. 

Mr. B. Somayya, for the Petitioners. 

. Messrs. P. V. Rajamannar, R. Subba Rao, 
T. V. Ramanatha Iyer and M. Seshachala- 
pathi, for the Respondents. 

Judgment.—I do not see why respond- 
ents Nos. 2 to 4 should be removed from the 
record. Under s. 84 of the Hindu Religi- 
ous Endowments Act, the trustee of Sri 
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daleswaraswami Temple in Guntur town 
oved the Board to declare the temple an 
»xcepted temple. ‘The Board issued notice 
40 all persons interested. The three pre- 
3ent petitioners came forward and success- 
Bully opposed the trustee's application. The 
Board held that the temple was non-ex- 
cepted. 

The trustee moved the 
under s. 84 (2; of the Act to set aside 
that order and made the present, petitioners- 
respondents to his petition. 

A question seems to have arisen in the 
District Court as to whether the petitioners 
were necessary parties and the learned 
District Judge has held that they are not, 
on: the ground that no relief is asked for 
against them and the Board may be trusted 
to support its own order. 

Lam of opinion, that since petitioners 
were proper parties in the petition under 
s. 84, before the Board, they are proper 
though perhaps not necessary parties to 
the application before the District Judge 
under s. 84 (2). 

I allow this petition. There will be no 
order as to costs. 


N.S Petition allowed. 


menace, 


LAHORE HIGH COURT 
First Oivil Appeal No. 176 of 1936 
December 8, 1936 
ADDISON AND Din MOHAMMAD, JJ. 
DWARKA DASS—Dgranpant 
-APPELLANT 


VETSUS 
MUNICIPAL COMMITTEE, AMRITSAR 
—PLAINTIFF—RESPONDENT 

Punjab Municipal Act (IIT of 1911), s. 56 (1) @)— 
Land vesting in Municipality—Locus standito in- 
stitute suit against trespasser when dispute exists 
between Government and Municipality — Adverse 
possession—User of land by granting lease for grazing 
cattle in rainy season—W hether auffictent to give title 
by prescription. 

Where in a suit for possession of certain land against 
a trespasser it appeared that the plaintiff Municipali- 
ty isin possession up to some time before suit and 
the land has vested in them under s. 56 (1) (f), 
Punjab Municipal Act, the Municipality has a locus 
standi to institute the suit, although there is adis- 
pute about it between the Government and the 
Municipality. 

User of land by granting leave for grazing cattle 
during rainy season does not amount to adverse 
possession and is insufficient to give a title to the 
land by prescription. User of this sort is common in 
India and excites no particular attention and it is 
neither intended to denofe nor understood as denoting 
aclaim tothe ownership of the land and is not 
sufficient to, give title by prescription, Framji 
Cursetji v. Goculdas Modhowji (1), Ganapati Ambadas 
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v. Raghunath Anant (2) and Rahmatullah Khan v. 
Secretary of State (3), relied on. 

F. C. App. from the decree of the Sub- 


Judge, Firat Class, Amritsar, dated Febru- 
ary 22, 1935. 


Mr. Dzəv Raj Sawhney and Lala 
Achhru Ram, for the Appellant. 
Messrs. M. L. Puri and Sham Dass, 


for the Respondent. 
Addison, J.—The Municipal Committee 
of Amritsar sued Mahant Dwarka Das 
for possession of 24975 square yards ‘of 
land outside the Sultanwind Gate, com: 
prising field No. 1526 of the revenue papers. 
They claimed that it was nazul or Crown 
land under the charge and management 
of the Municipal Committee and they 
further stated that the Committee was 
in possession up to a date some eight 
months before the snit was brought and 
they, therefore, also relied on their pos- 
sessory title. The defendant pleaded that 
the land in question was owned by the 
temple, of which the defendant is the 
Mahant, and that in any case he had 
been in proprietary and adverse posses-. 
sion for more than 60 years. Ina statement 
before issues were framed, the defendant 
further stated that the land had been 
given to the temple by Maharaja Ranjit 
Singh, a grant which was confirmed by 
the British Government after the Sikh 
Raj came toan end, The following issues. 
were framed: 1. Whsther the land in 
dispute is Khasra No. 1526. 2. If so, 
whether the plaintiff is not entitled to 
bring the suit. 3. If the land be found 
to be Khasra No. 1526, does it belong to 
the defendant or has he had possession 
of it for more than 12 years ? 
The trial Court held that Khasra No. 1526 
had been established to be nazul or Crown 
land and that the plaintiff was entitled’ 
to bring the suit on the basis of their. 
possessory title as well as on the ground 
that it was vested in them by reason of 
s. 56 (1) (f), Municipal Act. . It was further 
found that there was no adverse posses- 
sion and that the plaintiffs had been - in 
possession up to January 4, 1934. On 
these findings the suit was decreed an 
the defendant has appealed. ; N 
It was not disputed before us and it 
is clear from the evidence that the land 
in dispute comprises Khasra No. 1526 
which is nazul or Crown land. It was 
contended, however, that the plaintiff was. 
not entitled to bring the suit. Reliance. 
was placed in this connection upon the 
statement of the Secretary of the Munici- 


979 


pal: Committee -who said as a witness 
that: the ownership of the site was in 
dispute between the Municipality and 
the Government. He admitted, however, 
that it was nazul or Orown land which 
was. under the Municipality's management. 
As it is established that the Municipal 
Comittee was in possession upto January 
4, 1934, and asin any case the land vests 
in-them under s. 56 (1) (f), Municipal 
Aci, it is obvious that the Municipality 
had a locus standi to institute the suit, in 
fact, the revenue papers show that the 
Crown: is the owner but that the land 
is in the occupation and under the manage- 
ment of the Municipal Committee. 

The next contention was that on the allega- 
tions in the plaint it was for the Municipal 
Committee to prove that they had been 
in possession of -the land within limita- 
tion and that Art. 142, Limitation Act, 
applied and not Art. 144. In the first place 
noobjection was taken tothe form of issue 
3; secondly, even if the contention is correct, 
it is established by the evidence of Muham- 
mad Shafi (P. W. No. 1) that this was 
vacant Crown land in the occupation of the 


Municipality and that the first encroach- 


ment made upon it by the defendant 
was on danuary 4, 1934. On that date 
when the witness was going his rounds he 
found that the defendant had started to 
build on part of the site without permission 
of the Municipality and that he had en- 
closed it with a wire fencing. It was after 
this report that the suit was instituted. 
The defendant produced certain witnesses 
who said that the defendant had been in 
possession for 14 or 15 years while one 
witness Ram Charan Das (D. W. No. 5) 
stated :that the defendant had been in 
possession of the land for the last 32 years. 
His source- of knowledge as to this 
was the Mahant, that is, the defen- 
dant. This evidence is worthless. On the 
other hand it has been established that this 
was vacant land, the title of which was 
in the Orown and the occupation and 
Management of which were with the 
Municipal Committee. Although before the 
issues the defendant stated that the land 
had been granted to the temple in the 
timé of Maharaja Ranjit Singh, he produced 
a document as a witness, namely, Ex. Del, 
bearing date February 5, 1873, to the 
effect that certain land had been gifted 
to -tke Mahant: of the temple by Devi Sahae 
and others. > This.is a position inconsistent 
with the position he took up before issues; 
and further, there is nothing to establish 


JODIWATL v. RAM SINGH 


(OUDH) 17310. 


that the land gifted is the same as the 
land in dispute. No boundaries are given 
in the document. On the other hand it 
is clear that the land in dispute is entered 
in the revenue papers as belonging to 
the Crown and managed by the Com- 
mittee. 

Tt was, however, contended that the Ma- 
hant had been in adverse possession, and 
in this respect relianca was placed upon a 
rent deed, dated April 10, 1901, executed by 
one Gobind Ram in favour of one of 
the Mahants. By this deed 13 bighas of 
Jand were given by the Manant to Gobind. 
Ram for the rainy season for grazing 
cattle. Now, if this deed be taken as 
proved, this was not such a declaration 
of ownership as would become apparent 
to the Committee or put them on their 
guard. The land was vacant land and 
cattle, etc. used to graze over it. In 
Framji Cursetji v.Goculdas Madhowy}i (1) 
where a privy and sheds for cows, ete.. 
and a hut for a cartman—all, however, 
structures of a flimsy and purely temporary 
character, were constructed and maintained — 
for many years on a piece of land, it 
was held that such user did not amount 
to adverse possession and was insufficient 
to give a title to the land by prescription. 
User of this sort is common in India 
and excites no particular attention and 
it is neither intended to denote nor under- 
stood as denoting a claim to the ownership 
of the land. A similar view was taken 
in Ganapati Ambadas v. Raghunath Anant 
(2) and Rahmatullah Khanv. Secretary of 
State (3). This obviously was not an act 
which was sufficient to give title to the 
Mahant by prescription. No other point 
was argued before us. The cage is perfectly 
clear and we dismiss the appeal with 
cos's. ' 

N. Appeal dismissed. 

(1) 16 B 338 

(2) 33 B 712; 4 Ind. Oas. 24t; 11 Bom. L R 1087. 
mi, 63 P R 1913; 18 Ind. Cas. 799; 113 P L R 





OUDH CHIEF COURT 
First Civil Appeal No. 120 of 1935 
February 18, 1938 
Tuomas, C. J. AND ZIA-UL Hagan, J. 
Musammat JODHWATI AND ANOTEER-~ 
DEFENDANTS —APPELLANTS 
VETSUS 
RAM SINGH—PLAINTIFF AND ANOTHER — 
; DEFENDANT—RESPONDENTS . 
Wajib-ul-arz—Construction—Rules of—Custom— 
Succession—Daughters—District Bara Banki—Held, 
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daughters in family of parties excluded by custom 
from inheritance—Held, also, that widows did not 
get absolute interest in property of deceased husbands 
—Will—Proof of - Wrong statement that testator 
ie two daughters—Whether affects genuineness of 
will. 
Custom in derogation of the personal law of 
the parties must be strictly proved, andso faras 
possible wajib-wl-arzes must be construed in such 
a manner as to make them consistent with the 
provisions of the Hindu Law. Durga Bakhsh 
v. Chandra Pal Singh (1) and Sant Bakhsh Singh v. 
Bhagwan Bakhsh Singh (2), relied on. [p. 977, col. 1.) 

Held, after considering the wajib-ul-arzes of the 
village Bibipur in District Bara Banki which had 
been verified by the ancestor of the parties 
and other documentary evidence that the daughters 
were excluded from inheritance by custom in the 
family of the parties and that the alleged custom 
of the widowsin this family becoming absolute 
owners of their husbands’ property had not been 
established. 

The fact that the - will contains a wrong state- 
ment to the effect that the executant has only 
two daughters is no ground for doubting its 
genuineness. [p. 976, col. 2.] 
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F. O.A against the order of the Subor- 
dnie Judge of Bara Banki, dated J ale 31, 
1935. oS 
Messrs. Radha Krishna, D. K. Seth and 
Ramapat Ram, for Appellants. i 
Messrs. M. Wasim and Ali Hasan, for 
Responden; No. 1. í i i 


Judgment.--The plaintiff-respondent in 
this case sued for possession of shares in 
nine Villages of the Bara Banki District as 
reversionary heir to one Shamsher Bahadur 
Singh. The suit was brought against the 
three daughters of Shamsher Bahadur Singh 
and it was decreed by the learned Civil 
Judge of Bara Banki. Twoof tbe defen- 
dants bring this appeal against the decree 
of the learned Civil Judge. ‘ 

The pedigree table ow p. 973 is set up by 
the plaintifi-respondent to show his relation- 
ship with Shamsher Bahadur Singh :— 


PeR SINGH 





| i 
Bjrang ig 


August 22, 1934 


| 
Shamsher Bahadur Singh - 





| 
aaa Singh 
| 


| 
Arjun Singh=Musammat 
Poona, widow, died on 


| : 
“Shankar Singh, 
died issueless, 


. 





J skeet Singh, 
died issueless on 
November 10, 1932, 
leaving his widow’ 
Musammat Umraj 





died in September 1923—= (alive) 
Musammat Ishurdei ia on June 2], 1932. | 
| NG on 
| Eni 
Musammat Musammat Musammat E 
i Krishnawati, Jodhawsti, “Mohardei, defendant No, 3=—= 
defendant defendant Sarabjit Singh son of 
No, 2. No.1. Kusher Din, 











| i “| 
Sant Bux Singh Chandra Mohan Sarabjit 


< 
Pirthpat Singh— 


Singh== Singh= Musammat 
Ram Singh, Musammat Musammat Govinda, 
Plaintiff. Ram Kali, Thakura, alive 
widow, alive. alive, 
` -Sheopal Singh 


The following facts are either admitted 
or proved — 

Shamsher Bahadur Singh died in 1923 
leaving his three daughters, the defendants 
to the suit, his widow, Musammat Ishurdei 
and his mother Musammat Poona. On 
his death the property in suit came into 
the possession of his widow, Musammat 
Ishurdei. On May 9, 1932, Ishurdei execut- 
ed a will (Ex. A-1) by which she bequeath- 
ed all the property left by her husband to 
defendants Nos. 1 and 2: Ishurdei died on 


died iseueless 


June 21, 1932, and though various persons 
including Musammat Poona and Jaskaran 
Singh, laid claim tothe property. left by 
her, mutation was,on November 16, 1932, 
ordered in favour of defendants Nos. 1 and 
2. In January 1934 defendants Nos. l and 2 
applied to the Revenue Court for partition 
of their shares and in that case the present 
plaintiff respondent put in an objection 
denying the title of defendants Nos. 1 and 
2 to the property. His objection was, how- 
ever, dismissed on May 4, 1934. On July 
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25, 1934, the present plaintiff applied to the 
Revenue Court to stay partition proceedings 
on the ground of _Musammat Poona’s serious 
illness. but this application was rejected on 
August 8, 1934. On August 22, 1934, 
Musammat Poona died and by an order 
dated August 23, 1934, the Revenue Oourt 
directed the plaintiff-respondent to get his 
right, if any, established by a suit „in the 
Civil Court. Hence the present suit was 
filed on November 19, 1934. 

The plaintiff's case is that daughters 
and their sons are excluded from 
inheritance in the family of Sahibdin Singh 
according to the custom of the family and 

“the tribe to which Sahibdin Singh belonged 
and that after the death of Musammat 
Poona, mother of Shamsher Bahadur Singh 
-he is the sole reversionary heir entitled to 
Shamsher Bahadur'’s property. As to the 
will of Musammat Ishurdei set up by the 
defendants Nos. Land 2 his case was that 
Ishurdej had no right to transfer the prop- 
erty by will. 


The suit was contested by defendants. 
Nos. 1 and 2 whose case was that after 
Shamsher Bahadur Singh's death, a posthu- ' 


mous son named Partab Narain Singh was 
born to him but he died a few months after 
his birth, that on Partab Singh's death, 
Ishurdei became fullowner of the entire 
property according to a family and local 
custom and that she was, therefore, perfectly 


entitled to execute a will in respect of the 


property in suit: in their favour, It was 
denied that the plaintiff was the reversion- 
ary heir and that there was any custom of 
the exclusion of daughters from inherit- 
ance. On the pleas raised by the contesting 
defendants, the Court below framed the 
following issues:— 
1. Did Shamsher Bahadur leave any 
son Partab Singh as alleged? If so, its 
effect ? , ; 

9, Are daughters excluded from inherit- 
ance in the family.of Shamsher Bahadur 
under a custom as alleged in para. 5 of the 
plaint ? i ; 

3. Is the plaintiff the next revereioner to 
-Shamsher Bahadur as alleged ? 

4. Was Musmamat Ishurdei full owner of 
the property inherited by. her from 
her-thusband under a family custom as 
‘alleged? Ifso, its effect ? 

“5. Are sisters (defendants Nos, 1—3) 
excluded from inheritance under a custom 
as alleged by the plaintiff? — 

6 Did Musammat Ishurdei make a will 
in favour of defendants Nos. 1 and 2 as 
alleged? If 80, ite effect ? 


JoDHWaTI v. RAM SINGH (OUDH) 


17316 


7. Is the suit barred under ss. 111 anc 
112 of the Land Revenue Act ? : 

8. To what relief is the plaintifiuml 
entitled ? 

Most of these issues were decided by the 
learned Judge of the Court below against 
the defendants and the suit of the plaintiff- 
respondent decreed. 

The first point argued before us was 


“ whether or not a posthumous son was born 


to Shamsher Bahadur Singh. On this 
question the learned Counsel for the’ appel- 
lant relied mainly on Ex. A-29 and on the 
evidence of four witnesses, namely Ausan 
D. W. No. 1, Oudh Ram D. W. No. 2, 
Bhagwandin D. W. No. 4 and Sheodayal 
D. W. No. 5. 


Exhibit A-29 is a postcard, dated March 
20, 1934, purporting to have been written 
by Jag Prasad D. W. No. 8 to one Partab 
Narain Singh. It runs as follows : 

“My dear Partab Narain Singh, 

May rou be happy. All is well here. 
Sri Mahadeoji for your welfare. I received your 
kind letter and came to know of the news. You 
have written that Ico not send letters to you but 
I did not know y.ur full address otherwise I 
should have certainly sent you letters. Greet- 
ings from Ishwardin Singh, Kushehar Din Singh, 
Lal Bahadur Singh, Jagprasad Singh, Mayaram, 
Sarabjit Singh and others to Partap Narain 
Singh. Blessings from Samdhin to you. Oonvey 
Jagprasad’s respectful salutations to the aunt, 

Yours affectionately,” 


I pray to 


It is said that this postcard was written 
to the infant son of Shamsher Bahadur 
Singh but it is difficult to believe that 
Jag Prasad would have written a letter 
to a baby of a few months of age. Moreover, 
the sentences. 


“I did not know your full address 
should have certainly sent you letters.” 


show that the card was not written to the 
alleged infant son of Shamsher Bahadur 
Singh as the writer, who is brother of the 
husband of Musammat Mohardei, one of the 
daughters of Ishurdei, could nct have been 
uncertain as to the whereabouts of the 
child. Further, Jag Pragad’s own evidence 
shows that this postcard could not have been 
sent to the alleged infant son of Shamsher 
Bahadur Singh. He says that this postcard 
was seat as a reply to the invitation to 
attend the twelfh day ceremony of the 
birth of Partab Narain Singh: but this 
cannot be true not only because the poste 
card makes no reference to the said cere- 
mony but also because it was written on 
March 20, 1924, while Paitab Narain Singh 
is said to have been born in December 
1923. We therefore agree with the learned 
Judge of the Court. below in disbelieving 


otherwise I 
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the story that this postcard (Ex. A-29) was 
sent by Jag Prasad to the infant son of 
Shamsher Bahadur Singh. 

As regards oral evidence, we have gone 
through the evidence of Ausan, Oudh Ram, 
Bhagwandin and Sheodayal witnesses, but 
agree with the learned Judge of the Court 
below that their evidence does not prove the 
birth of the alleged posthumous child of 
Shamsher Bahadur Singh. It is significant 
that none of these witnesses professes to 
have “seen the child himself. It is algo ine 
credible that Ishurdei should have left 
her home in Bibipur and should have gone 
to a strange place, Ohandganj, to give 
birth to her child. The oral evidence on 
the point appears tous to have been pro- 
cured by Oudh Ram D W. No. 2, who is 
husband of Ishurdei’s younger sister. 

Exhibit A-30, which is another postcard 
in the hand-writing of Jag Prasad address- 
ed to the mother of Shamsher Bahadur 
Singh, proves nothing and it was produced 
merely to show that Jag Prasad used to 
send letters toShamsher Bahadur Singh's 
family. A horoscope was also produced 
to prove the alleged birth of Partab Narain 
Singh, but while the lower Court did not 
consider it to be satisfactorily proved, the 
learned Counsel for the appellants did not 
place any reliance upon itin his arguments 
before us. The plaintiff-respondent has pro- 
duced five witnesses, namely P. W. Nos. 5, 6, 
7,8 and 9, most of whom are zamindars of 
village Bibipur where Shamsher Bahadur 
` Singh used to live, and whoswear that no son 
` was ever born to Shamsher Bahadur'Singh. 

We therefore agree with the Oourt below 
in holding that the defendants have failed 
to prove that any son was born to Sham- 
sher Bahadur Singh. i 


The next point is whether or not daugh- 
ters are excluded from inheritance by 
_ custom. On this point also we agree with 
the Court below in holding that the custom 
of the exclusion of daughters has been satis- 
factorily proved. While the wajib-ul-arz 
of village Bibipur clearly records this 
custom, the wajib ul-arzes of the other 
villages also show by necessary implication 
that daughters are excluded from inherit- 
ance. Paragraph 4 of the wujib-ul-arz of 
Bibipur (Hix. 7) rans as follows : 

“The mode of inheritance isin this way that if 
a pattidar dies, his assets shall be inherited by his 
descendants in equal shares. If the deceased 
is without male issue, then his brother or nephew 
who may be joint with him or may have a 
separate mess, shall get his assets. In the 
absence of the said relations. other collateral and 
co-sharer shall get a share. The widow shall 
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not be the owner of all the assets and she shall 
get raiment and clothes till her lifetime and 
daughters are excluded from inheritance.” 


The wajib-ul-arzes of the other villages 
are similar in terms to each other and as an 
instance para. 4 of the wajib-ul-arz of 
village Ohiara (Ex. A-14) may be quoted. 
It is as follows : 

“If a co-sharer dies, his eldest son, then his 
younger son, in case of their being no son, his 
brother and in case of there being no brother 
his wedded wife will be the owner (of the assets) 
of the deceased. In case of there’ being no 
wedded wife his relations and other persons having 
aright will get the property.” 

It will be noted that in this and other 
similar wajib-ul-arzes no mention has been 
made of daughters and we consider that 
this shows that daughters meant to be 
altogether excluded from inheritance. It 
was argued that daughters might have been 
included in “relations and other persons 
having aright”, but we do not think that 
if daughters were entitled to inheritance 
the framers of the wajib-ul-arzes would not 
have mentioned them specifically like the 
other heirs and would have contended them- 
selves by including them among the 
relations of the deceased. Morever, para. 4 
of these wajib-ul-arzes must be read along 
with para. 5, which deals with the dismissal 
and appointment of lambardars, and in 
para. 5 it is clearly said :— 

“The wedded wife can give the pro 
daughters and then they Claughters} re a ig 
Otherwise daughters are excluded from inheritance 
in our family.” 

We may also note that while the wajib-ul- 
arz of bibipur was verified by Sahibdin 
Singh himselt who was the ancestor of the 
parties, the wajib-ul-arzes of the other 
villages were verified by his agent and 
other co-sharers. 

The learned Counsel for the appellants 
relies on certain documents also. One is 
Ex. A-2,a deed of gift executed by one 
Musammat MitLana in favour of her daugh- 
ter’s sons, but besides the fact that this 
document is a very recent one, having been 
executed on January 26, 1934, it does not 
prove that there is no custom of the exclus 
sion of daughters from inheritance, for 
though Mithana is said to have succeeded 
to her father’s property, we do not know 
the circumstances in which she succeeded 
toit. In fact Jaskaran Singh brought a 
suit against her and alleged that she was 
in wrengful possession of the property. 

Another document relied on by the ap- 


` pellants is Kix. A-4, a deed of relinquish- 


ment executed by one Durga’s widow Nima 
in 190/ in favour of her daughter's son 
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Lalta Prasad. The mere fact that the 
executant of this document chose to call 
Lalta Prasad, the reversionary heir of Durga, 
does not affect the custom recorded in the 
wajib ul-arzes. 

- The last document relied on is Ex. A-27 
judgment, dated December 23, 1930, in 
Jaskaran Singh’s suit against Mithana but 
“this judgment proves nothing on the point 
as the question of custom was not gone into 
and the suit was dismissed on the finding 
that Jaskaran Singh had failed to prove 
- the pedigree set up by him. On the other 
hand we have Ex. 16, a judgment of a 
Revenue Court, in which it was held that 
` daughters were excluded from inheritance 
in’ the village of Bibipur. 
~ The plaintif-respondent has also pro- 
‘duced four witnesses (Nos. 1 to 4) who are 
all Kurmi zamindars of Bibipur and who 
' swear to the custom of the exclusion of 
` daughters. The defendants have not been 
‘able to produce any evidence to the con- 
_ trary. We therefore have no hesitation in 
holding in concurrence with the Court 
` below that the custom of the exclusion of 
daughters has been satisfactorily proved. 
The next point is whether the plaintiff- 
“ respondent has been able to prove that he 
- is the reversionary heir of Shamsher Baha- 
“dur Singh. ‘The witnesses, namely Nand 
‘Lal, P. W. No. 1, and Beni Prasad, P. W. 
No. 2, depose to the pedigree given in the 
plaint. It is said, however, that these 
witnesses having regard to their ages, 55 


and 70 years, respectively, could not. have , 


` geen Sahibdin Singh about whose family 
they depose. It isnodoubt true that these 
_ witnésses were not asked the question 
- whether they themselves saw Sahibdin 
‘Singh and others named by them but 
_ Exs. 25 and 26, which are khewats of the 
* intermediate settlement of 1300 F, show 
that Sahibdin Singh was living in 1892 so 
` that there is no improbability in the wit- 
nesses having seen Sahibdin Singh. We 
' agree with the Court below that the plain- 
tiff-respondent has succeeded in proving 
_ his relationship with Sahibdin Singh. 


Next we come to the alleged will of. 


Ishurdei, Ex. A-1. The learned Judge of 
the. Court below considers it not to be 
satisfactorily proved but on this point we do 
not agree with him. The evidence of 
“D. W.No. 1 Ausan, who was one of the at- 
testing witnesses of the will, proves the exe- 


cution cf the will by Musammat Ishurdei, 


The willis a registered document and there 
is, in our opinicn, no reason whatever to 
` suspect its genuineness: The fact that the 
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will contains a wrong statement to the 
effect that the executant has only two 
daughters is no ground for doubting its 
genuineness, and the learned Judge's 
remark that it has not been proved that 
this was the last will of the deceased is 


- wholly irrelevant, seeing that no objection 


was taken to the will on this score. We, 
therefore, hold that the will set up by the 
defendants has been satisfactorily proved. 
The last point in the case is whether 
Musammat Ishurdei was full owner ‘of the 
property inherited by her from her hus- 
band according to the custom of the family. 
On this point also we agree with the learned 
Judge of the Court below. The alleged 
custom of the widows in this family be- 
coming absolute owners of their husbands’ 
property has not, ia our opinion, been estab- 
lished. As regards oral evidence, only 
two witnesses, namely, Ausan D. W. No.1 
and Jag Prasad D. W. No.8 were produced 
by the defendants on this point but the 
learned Judge of the Court below was in 
our opinion right in not accepting their 
evidence not only because they do not 
belong to Shamsher Bahadur’s family but 
also because their evidence has been found 
unreliable about the alleged posthumous 
son of Shamsher Bahadur. So far as docu- 
mentary evidence is concerned, while tle 


. wajib-ul-arzes of the villages other than 


Bibipur are not clear on the point, that of 
Bibipur which was varified as noted above 


by Sahibdin Singh himself, is entirely 


against the custom set up by the defen- 
dants. We have already quoted para 4 of 
this wajib ul-arz and the passage : 

“The widow shall not be the owner of all 
the assets and she shall get raiment till her 
lifetime ” 
clearly shows that widows, if they get the 
property of their husband, hold it for life 
only. 

The learned Counsel for the appellants 
relies mainly on the provieion of the 
other wajib-ul-arzes to the effect that in 
case of there being no wedded wife, the 
relations of the deceased husband get 
the property. It is argued that if the 
provision had been that after the widow, 
the relations of the husband get the pro- 
perty, it would andoubtedly have meant that 
the widow was given only a life estate 
but that these wajib-ul-arzes show that 
the husband's relations get the property 
only if there is no widow living.. We 
do not think, however, that the werde— - 

- “In ease of there being no wedded wife” 
used in thesé wajib-ul-arzes are sufficient 
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o confer an absolute title on the widow 
Particularly in the face of the entry 
n the. wajib-ul-arz of the principal 
village Bibipur, which we have just quoted. 
melt ig a _well-established rule of law that 
<custom in derogation of the personal law 
—<of the parties must be strictly proved, and 
it has also been held in various cases 
that so far as possible wajid-ul-arzes 
must be construed in such a manner as 
to make consistent with the provisions of 
the Hindu Law [vide Durga Bakhsh v. 
—Chandra Pal Singh, 1936 O. W. N., 1219 (1) 
and Sant Bakhsh Singh v. Bhagwan Bakhsh 
Singh I.L. R. 6 Lucknow 365 (2)]. We 
may also mention that all the Kurmi zamin- 
dars produced by the plaintiff as witnesses 
‘Swear that there is no such custom among 
them as 18 set up by the defendants. Taking 
all the evidence and the law on the point 
into consideration, we cannot hold that the 
defendants have succeeded in proving the 
alleged custom and we agree with the 
finding of the learned Civil J udge that that 
custom does not exist, 
The result is that the appeal fails and is 
dismissed with costs. 
D. Appeal dismissed. 
(1) (1936)O W N 1219; 165 Ind. Cas. 865: 1936 (0) 
L R 692; 9 RO 259; ; ; 
ai A 1936 R D 587; A I R 1937 Oudh 
1082; 


(2) 6 Luck. 365; 129 Ind. Cas. 328;70 W N 
AIR 1931 Oudh 25; Ind. Rul. (1981) Oudh 104. 
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versus 
SUBA SINGH— PLAINTIFF AND ANOTHER— 
DEFENDANT—RESPONDENTS. 
_ Custom (Punjab)}—Alienation—Just debts, mean- 
tng of—Debts contracted by father and grandfather 
Family small and mo eXiraordinary expenditure 
meurred—FHather a drunkard and profligate—Debts, 
tf just debtsa—Mortgage by grandfather of ancestral 
PALE Bae ia Sa ond ed incurred for 
ursutts o — ; i 

alienation f father—Son’s right to challenge, 
e expression, ‘just debt’ means a debt which i 
actually due, and which is not immoral, Nga 
opposed to public policy. It also means a debt 
not contracted as an act of reckless extravagance 
or -of wanton waste, or with intention of destroying 
the interests of the reversioners. It need not be 
one incurred for a necessary purpose, but if a non- 
necessary debt is unreasonably large compared to 
the means and station in life of the proprietor, it 
cannot come under the definition of a ‘just debt’. 
Similarly, ifa number of comparatively small loans 
for non-necessary purposes are contracted within 
an unreasonably short period, they collectively may 
amount to extravagance and may be excluded from 
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the category of just debts. What is unreasonable 
or extravagant must depend upon the circumetances 
of each particular case and must be decided by the 
Court on fair and rational grounds. 

Where large debts had been contracted by the 
father and grandfather during a short period of 
5 years and the family was small and there was 
no necessity to incur any extraordinary expenditure, 
but it appeared that the father was a drunkard and 


profligate : 

Held, that the debts were incurred by way of reck- 
less extravagance and were not just debts. If in such 
acase the grandfather mortgaged ancestral property 
with the father's consent and the debts were incurred 
for the immoral pursuits cf the father, the father’s 
congent could not be taken to be presumptive evidence 
of necessity, and the son had an independent right 
to challenge the alienation. Devi Ditta v. Saudagar 
Singh (1), Kirpal Singh v. Balwant Singh (2), Ram 
Kishen v. Hassi (3) and Raghunath Das v. Ismail 
(4), relied on. 

F.C. A. from the decree of the Sub-Judge, 
First Olass, Amritsar, dated July 25, 1935. 

Messrs. Achhru Ram and Indar Dev, 
for the Appellant. 

Messrs. Vishnu Datt and S. L. Puri, for 
the Respondent (Plaintiff). 

Bhide, J.—This appeal arises out of 2 
declaratory suit by one Suba Singh to 
challenge the validity of a mortgage of 
ancestral property. The mortgage in 
question was created by Waryam Singh, 
grandfather of the plaintiff, by a deed 
dated November 21, 1912, for Rs. 6,000. 
An additional charge amounting to 
Rs. 6,735-12-0 was created by Waryam 
Singh by a deed dated January 9, 1917, and 
a further charge was created on Waryam 
Singh's death by Chuhar Singh to the 
extent of Rs. 2,000 by a deed dated April 30, 
1926. The trial Court has upheld the 
mortgage and the additional charges as 
valid in part and granted a decree to that 
effect. From this decision the defendant 
has appealed. The only point argued in 
appeal was that of the necessity and con- 
sideration for the alienation. 

The details of the consideration of the 
mortgage and the additional charges are 
shown in a tabular form in the appendix 
to the judgment of the trial Court and a 
copy of the same is attached to this judg- 
ment or facility of reference. It will appear 
from the judgment of the trial Court that 
out of the mortgage charge of 1912, items 
Nos. 1,2, 5and 6 have upheld as valid 
and the rest disallowed. Out of the addi- 
tional charge of 1917, items Nos. 1 and 2 
have been upheld wholly and item No. 3 
has been allowed in part, while tha other 
items have been disallowed. Lastly, the 
whole of the additional charge of Rs. 2,000 
created by Chubar Singh in 1936 has been 
disallowed. ; 
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The main points urged by the learned 
Counsel for the appellant were that the 
mortgage andthe additional charges were 
very old and were not challenged by Suba 
Singh, plaintiff, till November 29, 1932, 
when limitation was about to expire, that 
there was no allegation as regards the 
bad character or extravagance of the 
alienors in the plaint, that most of the 
debts were due to third persons, and that 
in view of the great delay in instituting 
the suit and the other circumstances, the 
evidence on the record should have been 
held to be sufficient to establish necessity 
and consideration for the alienation. It 
was further urged that Chuhar Singh, 
father of the plaintiff, having consented to 
the mortgage of 1912 and the additional 
charge of 1917, the plaintiff was debarred 
from questioning their validity. I shall 
now proceed to discuss the mortgage and 
the additional charges in their order. 
(After discussing the mortgage and the 
additional charges his Lordship proceeded 
further). It will appear from the above 
that the evidence relating even to the 
existence of some of the debts included in 
the items discussed above is not really 
satisfactory ; but even accepting the evi- 
dence as sufficient for proving their exist- 
ence, the question still remains whether 
they can be held to constitute ‘valid neces- 
sity’. It is settled law that the payment of 
a ‘just’ antecedent debt constitutes valid ne- 
cessity for alienation of ancestral property 
according to custom and the crucial point 
for decision, therefore, is whether the 
above-mentioned debts can be held to be 
just. In this connection it is necessary 
to bear in mind the definition of a ‘just 
debt’ as given inthe leading Full Bench 
case reported in Devi Ditta v. Saudagar 
Singh (1), which was approved by their 
Lordships of the Privy Council in Kirpal 
Singh v. Balwant Singh (2). That defini- 
tion is to the following effect : 

The expression, ‘just debt’ means a debt 
which is actually due, and which is not 
immoral, illegal or opposed to public 
policy. Jt also means a debt not contracted 
as an acc of reckless extravagance or of 
wanton waste, or with intention of destroy- 
ing the interests of the reversioners. It 
need not be one incurred for a necessary 
purpose, but if a non-necessary debt is 


. (1) 65 P R1900; 32 


P LR 1900., 
(2) 26 P R 1913, 17 T 


d. Cas. 666; 40 O 288; 13 M 
LT5;11 AL Ji; 9PW R 1913;17 OL J 137; 15 
Bom, LR 79; 17 O W N 302; 283 PL R1813; 24 
M Ld 318; (1913) M W N 58 @ 0). 
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unreasonably large compared to the meant 
and station in lite of the proprietor, 1> 
cannot come under the definition of a ‘just 
debt’. Similarly, ifa number of compara 
tively small loans for non-necessary pur 
poses are contracted within an unreason- 
ably short period they collectively may 
amount to extravagance and may be exclud- 
ed from the category of just debts. What 
is unreasonable or extravagant must de- 
pend upon the circumstances of euch parti- 
cular case and must be decided by the 
Court on fair and rational grounds. 

In the present instance the debts con- 
tracted by Waryam Singh and Cbuhar 
Singh during the short period from 1912 
to 1917 appear to me to fall clearly within 
the category mentioned in the last portion 
of the above passage. I have already 
pointed out above that Waryam Singh had 
cleared his previous debts by the mort- 
gage deed dated November 21, 1912, 
redeemed about 87 kanals of land and had 
obtained alease of the rest on favourable 
terms. His family was apparently small 
and there ie no evidence of his having had 
to incur any extraordinary expenditure for 
any proper purpose. it was urged that it 
is not necessary to inquire into the income 
of amale proprietor in considering the ques- 
tion of necessity. But the question does 
arise where the evidence shows prima facie 
that the debts in question were incurred 
by way of reckless extravagance [ef. detini- 
tion of just debts given above and Ram 
Kishen v. Hassi (3)}. In such circumstances 
the mere proof of the existence of the debis 
cannot be held to be sufticieut to prove 
that the debts were ‘just’. 

In the present case, in some of the 
documents, the debts nave been stated to 
have been incurred for necessary purposes, 
such as payment of revenve, etc., but look- 
ing at the magnitude of the debts and the 
likely requirements of the family, these 
recitals cannot be accepted at their face 
value. There is, moreover, considerable , 
evidence on the record to the effect that 
Chuhar Singh was a drunkard, a thief and 2 
profligate. The evidence of the plaintiffs 
witnesses in this respect is supported even 
by some of the appellant's witnesses: see, 
e. g, D. W. No. 3, D. W. No. 4, D. W. No. 6, 
D. W. No. 9, D. W. No. 13 and D. W. No. 17, 
etc. Some of the witnesses have stated 
that even Waryam Singh was a man of 
bad character, but the evidence on this 
point is not strong, Almost all the 


(3) 76 P R1917; 39 Ind. Cas. 191; A I R 1917 
Lab, 428; 57 P W R1917. 
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«onds and bahi entries executed during 
«e period 1912—17 were, however, jointly 
xecuted by father and the son. The 
ather was old, and it seems probable 
iat he was in the hands of the son and 
as compelled by him to incur these 
«obis. It was argued on behalf of the 
ppellant that there was no allegation 

1 the plaint thateither Waryam Singh or 
huhar Singh was a man of bad character. 

mawut this was not essential. The question 
vhether.a debt was incurred for immoral 
«urposes or by way of reckless extrava- 
vance is always relevant for determining 
hether the debt falls within the category 
£ ‘just’ debts. When, therefore, the ap- 
sellant showed that certain debts were 
ue, it was open to the respondents to 
‘ebut the evidence by proving that they 
ad been incurred by way of reckless 
xtravagance and were, therefore, excluded 
rom the category of ‘just’ debts. 

After carefully considering the magni- 
ude and the other circumstances of the 

WWebts under discussion, I am of opinion 
hat they were incurred by way of reckless 
xtravagance. The creditors were living 

n the neighbourhood and must have been 
vell acquainted with the circumstances of 
he debtors. They could not have, there- 
ore, advanced these loans in good faith. 

MMhese debts cannot, in view of all the 
sircumstances, held to be ‘just’. This find- 
“ng, it will be observed, covers debts due 
othe alienee as well as to Ohhajomal. 
“or an antecedent debt, if it is not just, 

saaust be disallowed whether it is due to 
he alienee himself or a third person. As 
‘vas tersely put in Hunganath Das v. Ismail 
4) the word ‘just’ used in this connection 

as reference to the nature of the debt and 
10t to the person who advanced the 
noney. 

In the end, I may refer to one or two 
ther arguments which were put forward 
m behalf of the appellant. It was urged 

mhat the debts being very old, liberal 

«allowance should be made in the matter 

<of proof of necessity and even admissions 
‘of the borrower should be held to establish 
necessity. 
alienations having been consented to by 
Ohuhar Singh, father of the plaintiff, he 
could not challenge them. Reliance was 
placed on Nidhan v. Butta (5), Piran Ditta 
v. Moti (6) and Habib Khan v. Muhummad 


(4) 139 P W R 1909; 4 Ind. Cas, 997. 


6) 107 P R 1916; 36 Ind. Oas 700; A I R 1916 Lah, 


70. 
(6) 97 P R 1901. 
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(7). Astothe delay, it was chiefly due to 
the minority of the plaintif. But due 
allowance has been made for the lapse of 
time in deciding the question of 
necessity where it seemed necessary. In 
dealing with the mortgage of 1912, for 
instance, most of the debts have been 
allowed, as several of the debts were very 
old and the circumstances of the family 
during the period preceding that mortgage 
were not clear. But during the period ° 
from 1912—17 the mortgagor had appa- 
rently sufficient means for the requirements 
of the family as pointed out above and 
there should have been no necessity to 
incur such large debts. He did not even 
pay rent for the land leased from the 
mortgagee. The documents relating to the 
debts throw little light on the question of 
necessity, and it does not appear that the 
alienee has been unable to produce evi- 
dence on the point owing to difficulties 
arising from the lapse of time, e. g., death 
of witnesses, etC., so far as this additional 
charge of 1917 is concerned, Piran Ditta 
v. Moti (6) which was cited for the appel- 
lant, was a case of revision which was 
decided on its own facts and laid down no 
general principle. 

Finally as regards the consent of Chuhar 
Singh, it must be remembered that the 
plaintiff as a reversioner has an indepen- 
dent right to challenge the: alienation as 
he derives the right from the common 
ancestor: Sundar v. Salig Ram (8). The 
consent of Chuhar Singh migh have been 
taken as presumptive evidence of necessity 
ifit had been given bona fide as held in 
Habib Khan v. Muhammad (7). But in the 
present instance the evidence relating to 
the character of Ohuhar Singh suggests 
that the debts were probably incurred 
for his immoral pursuits. His consent 
cannot, therefore, be held to be bona fide 
in the circumstances of the case and is 
therefore not binding on the plaintiff, 
Lastly, I have to deal with the mortgage 
deed, dated April 30, 1926, by which 
Chuhar Singh himself created an addi- 
tional charge of Rs. 2,000 on the land. 
This deed included only three items. The 
first and the third items go together. The 
learned Counsel for the appellant frankly 
conceded that his client had failed to 
produce the necessary evidence in respect 
of these items and he did not press them. 


(1) 68 PR 1912; 16 Ind. Cas, 463; 210 P L R 1912; 
194 P W R 1912, 

(8) 26 P R1911; 9 Ind. Oas. 300; 34P L R191; 
33 P W R ISI. 
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Item No. 2 consists of Rs. 405 said to be 
due to the alienee on account of Rabi, 1982. 
It stands on the same footing as item No. 4 
out of the additional charge of Rs. 6,735 
created by Waryam Singh in 1917, In 
view of the fact that Chuhar Singh was a 
man of bad character and had sufficient 
means for his requirements, I think, this 
item was rightly disallowed. As the result 
of the above findings I would accept this 

‘appeal only to the extent of allowing an 


additional sum of Rs. 1,000 in respect of. 


the first mortgage of 1912 and modify the 

decree accordingly. I would allow the ap- 

pellant 1/10th of the costs of this appeal. 
Coldstream, J.—I agree. 


N, Appeal partly allowed. 
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Decree — Compromise decree—V ariation in—Parti- 
tion suit—Preliminary decree as compromise — No 
mention of mesne profits—Subsequent application by 
parties for mesne profits—Court, if can determine it 
by appointing Commissioner — Compromise dealing 
with past mesne profite though no claim to it in 
suit —Such claim if “relating tothe suit” and if 
can be given effect to under Civil Procedure Code (Act 
V of 1908), O. XXIII, r. 3—Execution—Preliminary 
decree giving widow matntenance—Compromise between 
principal contestants giving her maintenance from 
certain date—She not party to compromise—~ Whether 
can execute it, before final decree. 

A decree can be varied by consent of parties and 
though the original preliminary decree in a partition 
suit based on compromise, makes no mention of mesne 
profits and though the parties do not come to an 
agreement on that question, still when the sub- 
sequent application by them clearly shows that the 
intention of both the parties was that mesne 
profits should be paid to each other, the Court 
is, perfectly justified in appointing a Oommis- 
sioner to deal with the question of mesne profits 
after the passing of the preliminary decree, Where 
such an order has been passed by the Judge, his 
deity pale nama ra not tosit in judgment over 
it and set it aside holding it tobe ultra vires. [p, 
982, col. 1.) $ i 

_ But where the ‘past mesne profits isa considera- 
tion of the compromise and therefore intimately con- 
nected with it, the words ‘that relate to the suit’ 
within the meaning of O. XXIII, r. 3, Vivil Procedure 

Oode, are sufficiently wide to embraceeuch a term of 
the compromise, as for instance, the consideration for 
the compromise, even though this consideration may 
not have been claimed in the suit. [êbid,] 

Decrees may be partly preliminary and partly final 
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and where in a partition sait though the amount c 
mesne profits is to be finally determined as betwee» 
the principal contesting parties, the preliminar; 
decree sofar as it relates to the payment of main 
tenance allowance to the widow who was a party ti 
the suit is quite final and where by a subsequen’ 
compromise between the principal contestants, t 
which the widow is not a party, she is to be paid her 
maintenance from a certain date, she can execute he» 
decree from that date and the argument that the 
decree awarding her maintenance not being final i» 
not capable of execution, and that she not being a» 
party to the compromise could not therefore apply for 
execution of its terms and that she was entitled to 
get maintenance from the date when the decree should 
be made final is devoid of force. fp. 982 col. 2.] 

F. O.A. against the decree of the Civil 
Judge, Mohanlalganj, Lucknow, dated Octo- 
ber 12, 1935. 

Mr. Naziruddin, forthe Appellant. 

Mr. Kanhaiya Lal, for the Respondents. 

Judgment.- First Civil Appeal No. 8 
of 1936 against an order of the learned 
Civil Judge of Mohanlalganj, Lucknow, 
and the execution of Decree Appeal No. 77 
of 1935, against an order of the learned 
Additional Oivil Judge of Lucknow, are 
connected together and arise out of the 
same suit. 

Lachhmi Narain, plaintiff No. 1 and 
Jamna Narain defendant No. 1 are brothers. 
They had a third brother, Sheo Narain who 
is dead, and whose widow Musammat Jasoda 
is defendant No. 4. The suit brought by 
Lachhmi Narain and his minor son. Sri 
Krishna, plaintif No. 2 was for partition of 
ahalf share in the family property, both 
movable and immovable. lt was brought 
against Jamna Narain, his son SBasdeo- 
Singh, defendant No. 2, the latter's minor 
son Vidya Prakash defendant No. 3 and: 
Musammat Jasoda defendant No. 4, The 
suit was tiled on March 14, 1932, and on 
February 2, 1933, a compromise was filed 
by the parties. The terms of the compro- 
mise were as follows : 

l. That the entire movable property men- 
tioned in List B excepting Items Nos. 72, 
73, 74 and 166 be partitioned and half of 
the property be given to the plaintilfs and 
the other halt to the defendants Nos. 1 to 
3. 

2. That two houses mentioned in the 
written statement of the defendants and 
situate in Jangliganj, Jaucknow, be included 
in the immovable properties mentioned in 
List A. Tanis entire property be partitioned 
and one-half of is be given to the plaintiffs 
and the other half to the defendants Nos. 1 . 
to 3. 

3. That a sum of Rs. 1,000 per annum be 
fixed as the maintenance for the defendant 
No. 4, the plaintiffs being liable to pay the 
half of it, Rs. 5u0 while the defendants 
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Bos. 1 to 3 be liable tə pay the other half 
«and the respective shares of the plaintiffs 
«and defendants Nos. 1 to 3 be made charge- 
able with the maintenance in favour of the 
madefendant No. 4. That the maintenance 
would be payable in two instalments at the 
time of the Rabi and the Kharif crops 

‘every year, 
4. That the parties shall bear their own 


meCOsts, 


On August 17, 1933, the plaintiffs and 
defendants Nos. 1 to3 filed a joint appli: 
cation stating that the parties have parti- 
tioned the houses in suit between them- 
selves, and that only the partition of movable 
property and the villages was left and the 
question of mesne profits remained to be 
decided. As regards mesne profits, it was 
said that it had been agreed upon between 
the parties that each party will be entitled 
to get mesne profits from the other, accord- 
ing to the accounting to be done shortly 
afterwards, from November 1, 1930, and 
that Musammat Jasoda Kuar will also be 
entitled to get her maintenance allowance 
of Rs. 1,000 a year from November 1, 1930. 

On August 25, 1933, another application 
was filed by the parties other than Musam- 
mat Jasoda saying that it had been settled 
between the parties that the defendants 
should pay Rs. 700 to the plaintiff for the 
ornaments of the mother of Lachhmi 
Narain and that no dispute existed relating 
to List C attached to the plaint, and praying 
that the remaining articles be partitioned 
accordiag to the list prepared by the Com- 
missioner, 

On September 23, 1933, another joint 
application was put in by the plaintiff and 
defendants Nos. 1 to 3 intimating to the 
Oourt that movables have been divided by 
the parties between themselves, that defen- 
dants shall pay Rs. 85 more to the plaintiffs 
and praying that three months’ time be 
granted to the parties to settle the amount 
of mesne profits. We find, however, from 
the Court’s proceedings of January 6, 1934, 
that the amount of mesne profits was not 
settled up to that date and that the parties 
wanted a month's time more for the pur- 
pose. 

Lastly, on February 10, 1934, the learned 
Civil Judge passed the following order : 

“As the parties are unableto agree, I appoint Mr. 
Qureshi, Commissioner to determine the mesne 
profits. The parties shall produce before him docu- 
mentary and oral evidence which they deem to be 
necessary. Put up for report on March 10, 1934. 
Parties to pay process fee at once.” 

The Commissioner accordingly deter- 
mined the amount of mesne profits and 
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submitted his report on September 3, 1934. 
To this report the defendant objected on 
the ground that as the preliminary decree 
passed on the compromise of February 2, 
1933, made no provision for payment or 
ascertainment of any mesne profits, the 
proceedings relating to mesne profits were 
ultra vires. The learned Civil Judge who 
passed the decree on February 2, 1933, 
appears to have been transferred in the 
meantime and his successor upheld the 
defendant's objection by his order dated 
October 12, 1935. Itis against this order 
that First Civil Appeal No. 8 of 1936 has 
been brought by the surviving plaintiff 
Sri Krishna, the plaintiff No. 1 having in 
the meantime died. . 

‘Lhe execution of Decree Appeal arises out 
of an application for execution dated 
November 8)4, 1933, put in by Musammat 
Jasoda against Lachhmi Narain for recovery 
of half of her maintenance allowance under 
the terms of the compromise referred to 
above from November 1, 1930, to October 31, 
1934. Lachhmi Narain objected to exe- 
cution mainly on the grounds that the 
decree of February 2, 1933, not being final 
is not capable of execution, that Musammat 
Jasoda was not a party to the compromise 
of August 17, 1933, and could not therefore 
apply for execution of its terms and that 
she was entitled to get maintenance from 
the date when the decree should be made 
final. This objection was disallowed by 
the learned Additional Civil Judge who 
held that Jasoda was entitled tio execute the 
decree and to claim maintenance from 
November 1, 1930. Itis against this order 
that Lachhmi Narain preferred appeal 
No. 77 of 1935. 

We first take up plaintiff's appeal No. 8 
of 1936. On the question whether the 
inquiry into the amount of mesne profits was 
proper or not, it is contended by the res- 
pondents that the preliminary decree passed 
on the compromise of February 2, 1933, 
made no provision for payment of any 
mesne profits by ons party to the other. 
This is no doubt so, but we have already 
referred to the applications of Augnst 25, 
and September 23, 1933, which clearly show 
that parties were contemplating payment 
of mesne profits to each other, and were 
asking for time to settle the amount of 
mesne profits. Even so late as January 6, 
1934, they asked for further time for the 
purpose and it was only when they could 
not come to an agreement on the point that 
the Oourt appointed a Commissioner to 
determine the amount of mesne profits. I; 
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cannot be denied that a decree can be 
varied by consent of parties and though 
the original decree of February 2, 1933, 
made no mention of mesne profits and 
though the parties did not come to an 
‘agreement on that question, still the appli- 
tions and the proceedings of the Court 
referred to above clearly show that the 
intention of both the parties was that 
mesne profits should be paid to each other, 


and this being so, the Court was, in our ~ 


opinion, perfectly justified in appointing a 
Commissioner to deal with the question of 
mesne profits. Apart from the propriety of 
the order of the appointment of the Com- 
missioner, we are of opinion that the learned 
Civil Judge who allowed the defendants’ 
objection ought not to have sat in judg- 
ment on an order of his predecessor-in-cffice 
and to have held that order to be ultra vires. 
We consider that as the presiding officer 
of the same Court which passed the order 
of February 10, 1934, the learned Oivil 
Judge could not and should not have gone 
behind that order. f 

It was contended on behalf of the res- 
pondent that as no past mesne profits were 
claimed by the plaintifs in their suit, the 
provision in the compromise of August 17, 
1933, for payment of mesne profits from 
November 1, 1930, could not be a matter 
“relating to the suit" and could nct, there- 
fore, be given effect to under O. XXIII, 
T. 3, Oivil Procedure Code. We see no 
force in tbis argument. In Bajirao Narhar 
Peshwa v. Sakharam Balvant Peshwa, 
A. I. R. 1931 Bom. 295, (1), it was said ; 

“On the authorities as they stand, the law not 
merely entitles the parties but compels the Court to 
record a compromise in accordance with the terms 
‘so far as it relatesto the suit.’ Where it is not so 
and is plainly outside the suit and cannot be said 
to ‘relate to it’, the Court may refuse to incoporate 
it aden But where itis a consideration of the compro- 
mise and therefore intimately connected with it, the 
words ‘that relate tothe suit’ are sufficiently wide 
to embrace such a term of the compromise; as for 
instance, the consideration for the compromise, even 
though this consideration may be entirely outside 
the scope of the suit and relate to property which 
was never in question in the suit itself.” 


In the present case in view of the facts 
that Musammat Jasoda was a party to the 
suit, that she was claiming a share in the 
property or at least maintenance and that 
she was held by mutual agreement entitled 
to maintenance from November 1, 1930, it 
cannot, in our opinion, be said that the 
question of the time trom which the parties 
were entitled to receive mesne profits from 
each other did not ‘relate to the suit’. 

(1) A IR 1931 Bom, 295; 132 Ind. Cas. 434; 33 Bom. 
LR 463; Ind. Rul. (1931) Bom. 322. 
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We are, therefore, of opinion that the de 
fendants’ objection tothe ascertainment o 
mesne profits had no force and ought not t 
have been allowed. The plaintiff's appee 
is accordingly decreed with costs and th. 
lower Court's order set aside. The cas: 
will go back to the Court below for passin; 
a final decree after hearing the parties» 
objections, if any, to the Commissioner’: 
report about mesne profits, 

We now come to the plaintiff's, appea 
against the order of the learned Additiona 
Civil Judge dismissing his objections to the 
execution of the decree by Musamma 
Jasoda. We are of opinion that the crde>mm 
of the learned Judge is perfectly right ance 
must be upheld. The argument that the 
decree not having yet been made final, 
Musammat Jasoda cannot execute it tc 
recover her maintenance allowance, is, in our 
judgment, absolutely without force. Decree 
may be partly preliminary and partly final 
and though the amount of mesne profits 
is to be finally determined as between the 
principal contesting parties, the decree so 
far as it relates to the payment of mainten- 
ance allowance to Musammat Jasoda -is 
quite final. The argument, that, as Musam- 
mat Jasoda was no party to the application 
of August 17, 1933, which fixed November 
1, 1930, as the date from which she was 
entitled to get maintenance, she cannot 
execute the decree, does not also appeal to 
us. Musammat Jasoda was a party to the 
suit and to the decree originally passed in 
the suit and the mere fact that she did not 
sign the application of August 17, 1933, 
does not, in our opinion, disentitle her to 
avail herself of the agreement come to 
between the parties after the passing of the 
preliminary decree. Moreover, from her 
own evidence and from that of her wit- 
nesses, one of whom is an Advocate, it 
appears that she, in fact, was a party to the 
compromise of August 17, 1933, though the 
application presented in Court did not bear 
her signature. 

The plea, that Musammat Jasoda is entitl- 
ed to get maintenance allowance from the 
date on which the decree should be made 
final, cannot also be accepted in view of the 
clear contents ofthe application of August 
17, 1933. 

We, therefore, dismiss this appeal with 
costs and uphold the order of the learned 
Civil Judge. 


D. Appeal dismissed, 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 866 
of 1935 
January 25, 1938 
Wort AND Varma, JJ. 
Musammat MANKI KAUR—Dsrenpant— 
APPELLANT 
versus 
HANSRAJ SINGH AND OTHERS — 

PLANTIFFS— RESPONDENTS 

Evidece Act (I of 1872), s. 71—Deed attested by 
four witnesses— Two called to prove execution but 
such witnesses denying execution — Execution, if can 
be proved aliunde without calling remaining attesting 
witnesses— Hindu Law—Widow—Alienation—Widow 
given life interest—Daughters given absolute estate— 
Daughters taking out Letters of Administration— 
Widow, if can alienate for legal necessity—Succession 
Act (XXXIX of 1925), s. 307. 

Where the execution of a document is in question, 
it is incumbent upon the plaintiff to callat least one 
of the attesting witnesses, and ifthat witness denies 
or does not recollect the execution of the document, 
thenthe execution may be proved aliunde., Other 
attesting witnesses need not be called, Shahzadi 
Begam v. Mohamad Qasim (2) and Tula Singh v. 
Gopal Singh (3), referred to: [p. 984, col. 1.] 

Section 307 onwards of the Succession Act, 
make provisions for the powers of an administrator 
and deal with powers of the administrator as such 
and in no way govern the powers of persons with life 
or absolute estates. Soa widow having life interest 
under a will can alienate the property for legal neces- 
sity even where the daughters having an absolute 
estate had taken out the Letters of Administration. 
Moulvie Mohammad Shumsool Huda v. Shewakram (4), 
applied. [p. 984, col. 2.} 

Held, that there was a legal necessity for the aliena- 
tion made by the widow. 


O. A. from a decision of the Subordinat 
Judge of Gaya, dated February 27, 1935, 
confirming that of the Munsif at Jehanabad, 
dated March 10, 1934. 

Messrs. S. N. Roy and G. P. Singh, for 
the Appellant. 

Messrs.G C. Mukharji and P. Misra, for 
the Respondents. 


Wort, J.—This appeal is by the defend- 
ant and arises out of an action on a mort- 
gage. The first question that came up for 
determination by the Judges in the Courts 
below was whether the mortgage bond 
had been proved in the sense that witness- 
es who could prove the execution and 
purported to be attesting witnesses had 
been called and that the plaintiffs in this 
regard had satisfied ss. 68 to 71 of the Evi- 
dence Act. The position was this. There 
were four attesting witnesses. One of 
them was dead at the time, two others were 
called, but the absence from Court of the 
fourth was unexplained. According to the 
decision of the Judges in the Courts below 
and to use the language of the Appellate 
Court ; 
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“there can be no doubt, that both the witnesses 
examined did really attest the bond in suit and 
in denying its execution by the Musammat they 
were both given deliberate lies.” 


That is the position, and according to 
what I have just road, the learned Judge 
in the Court below has come to the con- 
clusion that the plaintiffs were entitled to 
prove execution by a witness other than 
the attesting witness under s. 71 of the 
Evidence Act. 

It is the contention of Mr. Rai appearing 
on behalf of the appellant that the plaintiffs 
were not so entitled: thatit was neces- 
sary to call the fourth witness to whom I 
have referred : in other words all the attest- 
ing witnesses who were alive had to be 
called before the plaintiffs could take ad- 
vantage of 8. 71. Section 68 of the Evidence 
Act provides : 

“If a document is required to be attested, it shall 
not be used as evidence until one attesting witness 
at least has been called for the purpose of prov- 
ing its execution, if there be an attesting witness 


alive, and subject tothe process of the Court and 
capable of giving evidence.” 


Section 69, provides that the signature of 
the attesting witness can be proved aliunde 
if no such attesting witness can be found 
orif the document was executed in the 
United Kingdom. This matter does not 
come within s. 69. But, as I have said, 
the argument is thats. 71, which provides: 
‘Gf the attesting witness denies or does not recollect 


the execution of the document, its execution can be 
proved by other evidence” 
than 


(that is tosay, by witnesses other 

the attesting witness), cannot be taken 
advantage of in this case. There is no 
doubt that if the section to whichI have 
referred purports to state what the English 
Law with regard to the matter is, the con- 
tention put forward by the appellant is 
correct. In this connection the decision of 
their Lordships of the Judicial Committee 
of the Privy Council in Pilkington v. Gray 
(1), has been relied upon. That was a 
case from Bermuda where, as far as I 
understand the matter, the English Law 
prevails on this point, and there the deci- 
sion of their Lordships of the Judicial 
Committee of the Privy Council was in 
conformity with the contention put forward 
by the appellant in this case. Unfortu- 
nately the Legislature attempted to codify 
the law, and in its codification, difficulties 
have arisen. The question which we have 
to ask ourselves is, what is the meaning of 
the expression in s. 71 


“if the attesting witness denies or does not recol- 
lect the execution"? 


Does it mean that a witness was called or 
(2) (1899) App. Oas. 401; 68 LJ PO 63, 
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available whose absence was not other- 
“ wise excused under s.68 and s. 69 of the 
Evidence Act, or does it mean one 
witness of whom s. 68, speaks? Speak- 
ing for myself I would very much 
rather decide this question after a much 
more careful consideration than is possible 
in the circumstance of this case. But Ido 
most certainly hold the view that whatever 
the English Law may be, ss.68 to 71 of 
Evidence Act do not necessarily state it, 
and the matteris governed by the expres- 
sion found ins. 68, which is as follows : 

“until one attesting witness at least has been called 
for the purpose of proving its execution.” 

If, the words had been ‘at least one attest- 
ing witness is called to prove and has 
proved execution the matter would have been 
different and Ido not think in that case 
that there could be any doubt that the argu- 
ment advanced by the appellant would be 
a correct one. Butin my view the words 
I have read indicate that it is incumbent 
upon the plaintiff to call at least one wit- 
ness, and if that witness denies or does not 
recollect the execution of the document, 
then the execution may be proved aliunde. 

There are a number of authorities on 
some of those sections in this Court, one of 
which is the 7th volume of the Patna series 
being the case of Sahzadi Begum v. Mu- 
hammad Qasim (2), but there the ques- 
tion which arose was whether the circum- 
stances provided for by s. 69, were present, 
and the consideration of the terms of s. 71, 
did not arise. Thesame may be said about 
the decision in Tula Singh v. Gopal Singh 
(3). The point we now have before us 
may well have arisenin the case to which 
I now refer, but there it would appear that 
the party relying upon a document never 
attempted to prove the execution of the 
document other than by attesting witnesses, 
the circumstances being that the witness 
called turned out to be hostile and Rao, J. 
delivering the judgment of the Court made 
this observation : 

“We direct that the evidence be taken of one 
attesting witness. Ifhe denies that he was an at- 
testing witness, he may be declared hostile and 
cross-examined, and on the result of his evidence 
added to the evidence already on the record,- the 
lower Court will find as a fact, whether or not the 


document was attested according to law. Section 68 
of the Evidence Act is imperative.” 


But he does not go on to deal with the 
question ofs 71. Although it is with some 
hesitation that I come to the view that I 
have just expressed, I am of opinion, that 

(2) 7 Pat. 312; 110 Ind. Cas. 756; A I R 1928 Pat. 356- 


(3) 1 PL J 369; 38 Ind. Cas, 604; 2P L W 353; AI 
R 1916 Pat. 102, 
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the learned Judge in the Court below 
was right on this question. 

The next point argued is that, as the 
widow who executed this decument only 
had a life interest under the will, she had 
no power to alienate the property. It is 
stated in this connection that the daughter 
had an absolute estate and had taken out 
Letters of Administration and, that her 
powers of alienation in this particular case 
are governed by the Indian Succession Act 
inasmuch asit provides for the powers of 
an administrator. The argument put in 
another way is this that a widow with a 
life estate had no power of alienation, but 
a daughter had such power as given her 
by the Indian Succession Act. In my judg- 
is fallacious. Sec- 
tion 307, onwards of the Indian Succession 
Act, make provisions for the powers of an 
admininistrator and deal with powers of 
the administrator as such and in no way 
govern the powers of persons with life or 
absolute estates. h 

The daughter as an administrator would 
be limited to the powers granted to her 
under the Indian Succession Act, but her 
powers ashaving an absolute estate would 
be different. The same may be said 
of the widow. Now, in this connection I 
would refer to a decision of their Lord- 
ships of the Judicial Committee of the Privy 
Council in Moulvie Mohammad Shumsool 
Huda v. Shewkram (4). There a Hindu had by 
a testamentary document granted a life 
estate to the widow of his son and thereafter 
that the property was to go to the two 
daughters of the said widow. The widow 
with the life interest purported to alienate 
the property and the appeal before their 
Lordships of the Privy Council arose out 
of an action in which it was sought to 
set aside that alienation. Now, ifthe con- 
tention put forward by the appellant in 
this case is true, their Lordships of the 
Judicial Committee could have disposed of 
the matter on the footing that the widow 


‘with a life interest or 4 Hindu widow with 


a life interest had no power whatever to 
alienate. But their Lordships of the Judi- 
cial Committee make this observation In 
dealing with certain argument which had 
been put forward : : 

“They apprehend the law to be this: that Ranee 
Dhan Kowur, who may be considered as very much 
in the position ofa Hindu widow, might have sold 
the estate absolutely if it could have been shown 
(and the burden of showing this is upon the pur- 
chaser,, that to convey such an absolute estate, was 


(4) 21. A7;14 BLR 226; 22 W R 409; 3 Sar. 405; 3 
Suther 43(P O). 
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necessary in order to pay the debts of the testator and 
was for the benefit of his estate generally. In their 
Lordships’ opinion there is no such proof whatever 


in this case.” | : 
To repeat, had .the point put 
forward by the appellant in this case 


been one that could be sustained, the 
appeal before their Lordships of the Privy 
Oouncil could have been disposed of on 
that footing. But they went on to discuss, 
we have seen the question whether legal 
necessity had been proved. 


The only oher point in the case is 
whether legal necessity has been established 
in this case. Primarily it was a ques- 
tion of fact and the learned Judges in 
the Courts below came to a conclusion in 
favour of the plaintifis on the point. It 
is contended that evidence which is in- 
admissible has been relied upon, for in- 
stance, the deposition of the widow herself 
in the probate caseto the effect that she 
spent Rs. 400 on the sradh ceremony of 
her deceased husband. I agree with the 
argument of Mr. Rai in this connection 
that the deposition is not admissible in 
evidence against the defendant, but it is 
not upon that evidence alone that the 
learned Judge in the Oourt below relies. 
He has come to the conclusion that at 
least Rs. 300 out of the Rs. 400 of the 
consideration was for legal necessity and 
presumes that the balance was expended 
by the Musammet on household expenses. 
The question as to whether legal neces- 
sity has been proved or not is, as we know, 
not a question of arithmetic. The 
point to be established was whether there 
was necessity for the alienation on the 
ground cf legal necessity and for this 
purpose the evidence of one of the witnesses 
has been read. From thatit will be seen 
that the plaintiffs made enquiries as to 
the expenditure of the greater part of the 
sum of money secured for the sradh 
ceremony oof her the defendant's) 
husband. Itis true that the Judge in the 
Court below has not relied upon any 
evidence of enquiry but has come to the con- 
clusion agreeing with the trial Judge that 
a substantial portion of the consideration 
was expended for a purpose which would 
be a justifying legal necessity. 


In my judgment there are no grounds 
upon which we could disturb the findings of 
the Judges in the Courts below on this point. 
The points having been decided against the 
appellant, the appeal fails and must be 
‘dismissed with costs. 

varma, J.—I agree. The first point 
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that was urged by Mr. Shivanandan Rai 
deserves som? consideration in the sense 
that we have come across instances in which 
his contention has been apparently accept- 
ed. His contention amounts to this that 
it should be held that the mortgage bond 
was not proved inasmuch as all the 
available attesting witnesses were not called 
to prove the document. It appears that 
there were four attesting witnesses; Kirit 
Singh, Rajnandan Prasad Singh, Ram- 
narayan and Rachhya Singh. It appears 
that Rachhya Singh is dead. Tke names 
of the two attesting witnesses who were 
called are Kirit Singh and Rajnandan 
Prasad Singh. Ramnarayan was not called. 
According to the Courts below, the evi- 
dence of these two witnesses has been held 
to amount to a denial cf the execution. 
The fourth witness according to Pandit 
Shivanandan Rai has not been called at 
all and, therefore, he contends that, as 
the two attesting witnesses called did not 
prove the document, the document should 
not have been admitted unless the fourth 
witness also was summoned and deposed 
about the execution of the document. 

Now, looking at s. 68 of the Evidence 
Act I havs no doubt in my mind that 
that section points out the way in which 
a document, which is required by law to 
be attested, should be proved. It provides 
that at least one of the attesting witnesses, 
if alive and subject to the process of the 
Oourt and capable of giving evidence, 
should be called fcr the purpose of proving 
the execution of the document. From this 
it is clear that itis not necessary that for 
the purpose of proving a document all 
the attesting witnesses should be examined: 
even one could come and prove it if he 
was capable of doing so. 

Then there is another set of circum- 
stances in which no witnesses are 
available or witnesses are in the United 
Kingdom. Section 69 of the Evidence Act 
refers to those circumstances and provides 
that in such a case the hand-writing of 
the attesting witnesses may be proved by 
other witnesses. But when a witness has 
been called and is not in a position to 


. prove the document or rather, to quote 


the words of the section, “he denies or 
does not recollect the execution of the 
document” then in that case the execution 
may be proved by other evidence under 


‘s. 71 of the Evidence Act. In dealing 


with this matter we have clearly to dis 
tinguish between two different sets of 
circumstances one in which no witness has 
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been called, and the other in which one 
witness at least has been called. 


Now, the authorities relied upon by 
Pandit Shivanandan Rai clearly show that 
most of them were dealing with circum- 
stances in which no attesting witness was 
called even if one was available. In the 
case reported in Shahzadi Begam v. Muham- 
mad Qasim (2), the facts were that of the 
three attesting witnesses, whom I should 
call A, Band C for the purpose of brevity, 
A was dead, C was found to be not an 
attesting witness, but B who wasan attesting 
witness and who could be called was not 
called. Therefore, on the facts of that case 
‘no attesting witness was called to prove 
the document and their Lordships held 
that the circumstances did not come within 
the provision of s. 69 of the Indian Evi- 
dence Act. .Reference has next been made 
to the case reported in Tula Singh v. Gopal 
Singh (3) which to certain extent sup- 
ports the view that I have been expressing. 

. There the question was whether it was 
incumbent upon a party who wanted to 
„prove a document to call an attesting 
witness who was likely to prove hostile, 
Upon this the observation of their Lord- 


ships ine a there is a witness alive and subject 
to the process of the Court, no document which 
is required by law to be attested shall be used in 
evidence until one such witness has been called. 
‘The fact that, when called, he will prove hostile 
does not execute the plaintiff of this duty. 


ase under the. Evidence Act has 
ren daen to me where it has been held 
“that” the list of attesting witnesses should 
be exhausted even when an attesting 
witness has been called for the purpose 
‘of proving a document. I am, therefore, 
of opinion that in this case the plaintifis 
were entitled to prove the document by 
avidence .other than the evidence of the 
‘attesting witnesses who did not prove the 


document. | 


On the other point it is clear that legal 
necessity forthe loan has been found by 
the- lower Appellate Court, although there 
is one piece of: evidence which is not 
admissible and that is Ex. 3-a, the evidence 
of the Musammat who was the executor of the 
document. But there 18 enough evidence 
on the record ‘to support the finding of 


the lower Appellate Court. 


| go far as the question of interest is 
“‘noncerned that also was a matter for the 
jower Appellate Court and its finding does 
not call for any interference by us, the 
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interest being Re. 1-8-0 per cent. per 
mensem simple. 


I would, therefore, dismiss the appeal with 
costs. 


D. ; Appeal dismissed. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 57 of 1936 
November 17, 1937 
PANDRANG Row AND ABDUR RAHMAN, JJ. 
THATHACHARIAR AND OTHERS 
—ÅPPELLANTS 
versus 
SRINIVASA RAGHAVA IYENGAR 


AND OTAERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 9— Right to 
take part in public worship is civil right—But right 
to worship ison thing and right to receive certain 
honours is another—Right to receive honours, namely 
thulasi, thirtham and Sri Satari before any one else, 
whether right of civil nature. 

Where a religious office is claimed, any emoluments 
attached thereto may be suedfor in a Oivil Court 
either with the office or without the office; in other 
words, where a man's right to the office is not dis- 
puted but he does not get his emoluments, he may 
sue for the emoluments in a Civil Court; or if his 
claim to the office is not recognised, he may sue for 
the office as well as for the emoluments. But the 
right to perform a festival cannot, be regarded 
as a right to an office, There is no doubt at 
the same time that a right to take part in public 
worship in a temple, or of a deity outside while being 
taken in procession is a civil right. The right of 
worship is one thing and the right to receive certain 
honours or trifling gifts such as thulasi and holy water, 
is another. The latter are only conferred by grace 
of the deity, and cannot be claimed asof right. 
Even otherwise, and even assuming that the right to 
receive thirtham, thulasi and to have the Sri Satari 
placed’ on one’s head is a necessary concomitant of 
worship, if does not follow that precedence or the 
order in which these things are done isa civil right. 
Where, therefore, the controversy between the parties 
is not merely the right to receive the particular 
articles or honours, namely, thulasi, thirtham and 
Sri Satari, but to receive them before any one else. 
It is, therefore, a mere question of dignity or prece- 
dence and nothing more. The right to a dignity or 
precedence of this nature cannot be regarded as a 
right of civil nature, whetherit is claimed ina 
temple or elsewhere eo long as it is not attached to an 
office Periyanan Servai v. Mahadevan Ambalam 
(4), relied on. Thirumalai Alwar Ayangar v. Sri- 
nivasachariar (2), dissented from. | 

L. P. A. against the judgment of 
Mr. Justice Venkataramana Rao, passed 
in S. A. No. 469 of 1932, preferred to the 
High Court against the decree of the Court 
of the Small Oauses, Kumbakonam, in A. 8. 
No. 76 of 1930, (O. 8. No. 459 of 1927, Dis- 


‘trict Munsif's Oourt, Kumbakonam). 


Messrs. K. Bhashyam Ayyangar and N. 
R. Govindachari, for the Appellants. 

Mr. K. S. Narayana Iyengar, for the Res- 
pondents. 
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Pandrang Row, J.—This isan appeal 
from the judgment of Venkataramana Rao,J , 
in S.A. No. 469 of 1932, dated April 14, 
1936. The second appeal arose out of a suit 
for a declaration that the plaintiff and his 
family were entitled to the first honours, 
namely thirtham, thulasi and Sri Satari on 
the occasion of the Pavittrotsavam festival 
in the temple of Sri Sarangapaniswami at 
Kumbakonam. The plaintiffs case was that 
he and his family had been performing 
the said festival from time immemorial and 
that immediately after the prayers or wor- 
ship are over, an offering of food prepared 
at the plaintiff's expense is offered to the 
deity and after karpoora. harathi the 
plaintiff has to be given thirtham, thulasi, 
etc., and Sri Satari has to be placed over 
his head with parivatiam, i.e a piece of 
silk cloth. The claim was thus, as stated 
by Venkataramana Rao, J., “rested on long- 
standing custom and practice” and related 
entirely to “first honours” in connection with 
the festival which the plaintiff claimed to 
be entitled to conduct in the temple. The 
only question that arose before Venkata- 
ramana Rao,J., was whether the decree 
passed in the suit in respect of these 
honours was right or whether the Oourt 
had no jurisdiction to pronounce such a 
decree as the subject-matter of the liti- 
gation was not of the nature of a civil 
right and, therefore, not within the juris- 
diction of a Civil Court. The learned 
Judge referred to several decisions bearing 
on the point, namely, Sri Rangachari v. 
Rangaswami Bhattachariar (1}, Athi Sada- 
gopalacharlu Swamigal v. Elaya Valli 
Srinivasachariar (2), Thirumalai Alwar 
Aiyangar v. Srinivasachariar (3) and 
Periyanan Servai v. Mahadevan Ambalam 
(4). He expressed the opinion that if the 
question were res integra, he should have 
been inclined to follow the observations of 
Sadasiva Iyer, J.. ia Athi Sadagopalacharlu 
Swamigal v. Elaya Valli Srinivasachariar 
(2) apparently referring to that Jearned 
Judge's observations on pages 299 and 
300*. But he was of opinion that he was 
bound to follow the Bench decision in 
Thirumalai Alwar Aiyangar v. Srinivas1- 
chariar (3) in which it was decided that 


(1) 32M 791; 3 Ind. Cas, 881; 5 M L T 33. 
3 (1913) M W N 289; 19 Ind. Cas 257; 13M LT 


(3) 31 M L J 758; 36 Ind. Oas. 568; A IR 1917 Mad. 
903; 4 L W 562; (1916) 2 M W N 327. 

(4) 41 L W 752; 158 Ind, Oas 375: (1935) M W N 520; 
-A I R1935 Mad. 679; 8 R M 258. 


*Pages of (1913) M. W. N.—[Ed.] 
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the honours claimed were appurtenant to 
the right of worship and, therefore, the 
right to such honours was a civil right, it 
being assumed or not contested seriously 
in that case that the right to perform the 
festival was a civil right. The learned 
Judge, however, referred to Periyanan 
Servai v. Mahadevan 4 Ambalam (4) also 
a Bench decision, which expressly dissent- 
ed from the proposition laid down in 
Thirumalai Alwar Aiyangar v. Srinivasa- 
chariar (3) as will be seen from the ex- 
tract given in the judgment appealed from 

“A special kind of worship, to which some dignity 
is attached, but -no emoluments of value are attached, 
cannot. in our opinion, be the subject of a suit in a 
Civil Court. To this extent we do not agree with 
the decision in Thirnmalai Alwar Aiyengar v, 
Srinivasachariar (3)”. 

In these circumstances, it is not pós- 
sible to say why the learned. Judge thought 
that he was bound to follow the Bench 
decision in Thirumalai Alwar Aiyangar 
v. Srinivasichariar (3) and not the decision 
in Periyanan Servaiv. Mahadevan Amba- 
lam (4) which was a later decision and 
more or less coincided with his own view 
on the subject. Whatever that may be, we 
have to decide the question whether the 
right, that is claimed inthe present suit-to 
first thirtham, thulasi and the placing of 
Sri Satari on.the head, is a civil right 
which can be agitated in Oivil Court and 
decreed by a Civil Uourt. We are of opi- 
nion that the view enunicated in Periyanan 
Servat v. Mahadevan Ambalam (4) is 
right. It is not disputed that where a 
religious office is claimed, any emoluments 
attached thereto may be sued for in a Civil 
Court either with the office or without the 
office; in other words, where a man’s right 
to the office isnot disputed but he does 
not get his emoluments he may sue on the 
emoluments in a, Civil Court; or if his 
claim to the office is not recognised, he may 
sue for the office as well as for the emolu- 
ments. But the right to perform a festival 
cannot, in our opinion, be regarded as a 
right to an office. An attempt was made 
to apply the analogy of office to the case 
ofa right of worship in Thirumalai Alwar 
Aiyangar v. Srinivasachariar (3) but that 
attempt did not succeed, the Bench having 
declined to accept that contention which 
was put forward by the Advocate-General 
before them. There is no doubt at the 
same time that a right to take part in 
public worship in a temple, or of a deity 
outside while being taken in procession is 
a civil right. The question, however, 
yemains, whether the right to individual 
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and exclusive worship of the deity, i. e, to 
the exclusion of other worshippers, is a 
civil right. Itis, however, not necessary 
tos decide whether such exclusive right cf 
worship is a civil right for the purpose of 
this appeal. Itis enough tosay that the 
point is not conceded definitely by Mr. K. 
Bhashyam Ayyangar who appears for the 
appellant and that it is a question that 
may have to be fully considered on some 
future occasion when it is necessary to do 
so. Inthe present appeal it is possible 
to start with the assumption that the 
right to such exclusive worship is a civil 
tight. Even on this assumption it does not 
follow that the right to the “first honours” 
that are claimed in the present suit is a 
civil right. The rightof worship is one 
thing and the right to receive certain 
honours of trifling gifts such as thulasi 
and. holy water, is another. According to 
Sadasiva Iyer, J., the latter are only con- 
ferred by grace ofthe deity, and cannot 
be claimed as of right. Even otherwise, 
and even assuming that the right to 
Teceive thirtham, thulasi and to have the 
Sri Satari placed on one’s head is a neces- 
sary concomitant of worship, it does not 
follow that precedence or the order in which 
these things aredone is a civil right. In 
the present case it is clear from the reliefs 
‘sought in the plaint as well as from the 
decree that has been passed in the plaint- 
iff's favour that the relief that was sought 
for. and granted was to enable the plaintiff 
to get what are known as “first honour” to 
the exclusion of the Patrachariars. The 
plaint seeks first, honours to the exclusion 
‘of the Patrachariars andthe decree also 
‘declares that the plaintiff and his family 
‘are entitled to first honours as stated in 
‘the plaint and not the Patrachariars of 
‘whom defendants Nos. 2 to5 are the repre- 
sentatives. The decree further restrains 
the receiver, first defendant, by a perma- 
‘nent injunction from showing any first 
honours to the Patrachariars, and from re- 
fusing to show such honours to the plaintiff; 
in other words the controversy between the 
parties is not whether the plaintiff and his 
‘family are to get thirtham, thulasi, etc., 
‘at all, but that they should get them 
‘before any one else, and in particular, 
‘before the defendant Patrachariars get 
‘them. So far as we can understand, these 
‘defendants have no objection to the plaint- 
iffand his family getting the thirtham, 
‘thulasi, etc. after they themselves are 
given-the same; and so far as we can see, 
also the plaintif has no objection to the 
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Patrachariars getting these things after the 
plaintiff and his family getthem. This 
is a clear indication of the fact that the 
actual and real controversy between the 
parties is aot merely the right to receive 
the particular articles or honours mention- 
ed in the plaint, namely, thulasi, thirtham 
and Sri Satari, but to receive them before 
any ons else, and io particular the Patra- 
chariar defendants. [t is, therefore, a mere 
question of dignity or precedence, and 
nothing more. The right to dignity or prece- 
dence of this nature cannot, in our opinion, 
be regarded as a right of civil nature, 
whether it is claimed in a temple or 
elsewhere so long asit is not attached 
to an office. It follows, therefore, that 
this appeal must be allowed and that the 
decree which adjudicates upon matters 
which are not rights of a civil nature must 
be set aside. The appellants are entitled 
to have their costs from the plaintiff-res- 
pondent in all the Courts. 
NS. Appeal allowed. 


a 


PATNA HIGH COURT 
Civil Appeal No. 162 of 1936 
August 17, 1937 
COURTNEY-TERRBLL, O. J. AND 
MANOHAR LALL, J. 

Frem BHUDERMULL CHANDI PRASAD 
AND ANOTHER-—OREDITORS -— APPELLANTS 
versus 
Fram HAJI MAHAMMAD ALI- 
JAGARNATH-—OREDITOR AND ANOTJER— 
INSOLVENT-DEBTOR— RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 49— 
ave of proving debt laid down ins 49, if the only 
met hoa. 

Section 49, Provincial Insolvency Act, lays down 
only one of the modes in which a debt may be 
proved. It does not lay down a mandatory method 
of proving a debt. 

O. A. from an original order of the 
District Judge, Shahabad, Arrah, dated 
July 9, 1936. 

Messrs. J. C. Sinha and K. P. Sukul, for 
the Appellants. 

Mr. D. N. Varma, for the Respondents. 

dJudgment.—This is an appeal by one, 
creditor of an insolvent, against an order 
dated July 9, 1936, passed by the District 
Judge of Shahabad, inciuding Haji Maham- 
mad Ali Jagarnath Prasad in the list of 
unsecured creditors of the insolvent. The 
appellant’s main .grievaace is that the debt 
has not been proved in accordance with 
s.49, Provincial Insolvency Act, which in 
their submission lays down a mandatory 
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method of proving a debt. In our opinion, 
this contention is unsound. Section 49 
lays down only one of the modesin which 
a debt may be proved. In this case it 
appears that the debt was fully proved 
and indeed admitted in the High Court in 
Miscellaneous Appeal No. 149 of 1932, dis- 
posed of on January 25, 1935. The appeal, 
therefore, fails and is dismissed with costs. 


D, Appeal dismissed. 


ee 


MADRAS HIGH COURT 
Civil Revision Petition No. 956 of 1935 
March 10, 1937 
VENKATARAMANA Rao, J» 
CHAMPION AUTOMOBILES, Lrp.-- 
PETITIONERS 


VETSUS 
OHARTERED BANK or INDIA, 
AUSTRALIA anp CHINA, ESPLANADE, 
MaADRAS— RESPONDENTS 

Banker and customer — Liability of collecting 
Bank — Contract by firm O to purchase gooas 
from foreign firm E through their agent— 
Invoice to be sent in name of O, bill to be 
drawn on them through certain Bank, shipment to 
be by post parcel and payment to be 30 days 
after sight documents against payment—Bank pre- 
senting bill of exchange and payment made—No 
intimation to firm O by Bank of date of arrival of 
goods—Goods returned as unclutmed—Suit by firm 
O against Bank for recovery of money paid—Held, 
Bank was liable to pay money received. 

A firm C entered into a contract witha foreign 
firm E through their representatives by which they 
indented certain goods. Under the terms of the 
contract, an invoice had to be sent in the name of 
the firm C, the bill to be drawn on them through 
the Chartered Bank of India andthe shipment of 
goods tobe by post parcel and the condition as 
regards payment to be 30 days after sight—docu- 
ments against payment. On December 12, 1932, the 
Bank presented the bill of exchange drawn on 
firm C by firm # and endorsed in their favour 
which was accepted by firm C on the very day, 
The bill was payable on January 14, 1933, on which 
the firm C paid the amount, The Bank did not 
intimate the firm C the date ofthe arrival of the 
parcel and when the firm C applied to the post office 
for its delivery, it was intimated that the parcel was 
returned on January 12, 1933, to the sender as no 
delivery was taken by the Bank although the inti- 
mation of the arrival of the parcel was duly given 
to it. The firm C brought a suit for the recovery 
o the money received by the Bank without considera- 
ion : 

Held, although tho Bank was under no obliga- 
tion to keep the goods yet it was undera duty to 
see that by any act or omission of theirs, the 
buyer was not prevented from taking delivery of 
the goods. The Bank was clearly guilty of negli- 
gence in not intimating the date of arrival of the 
parcel to the firm C and thus was liable to pay back 
the money received, Leather v. Simpson (2) and 
Guaranty Trust Co. of New York v. Hannay & 
Co, (3), distinguished. 
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Messrs. M. Chelva Iyengar and P.G, 
Raghavendra Rao, for the Petitioners. | — 

Messrs. T. S. Venkatesa Iyer and V. 
Krishnan, for the Respondents. 

Order.—The material facts necessary 
for the decision ofthe points involved in 
this revision petition are these. The plain- 
tiffs, who area firm of merchants carry- 
ing on business under the name of the 
Champion Automobiles, Ltd., entered into 
acontract with His Manufacturing Co., New 
York, through their representatives the 
Automatic Products Co., in and by which 
they indented for certain goods, Under 
the terms of the contract, an invoice had to 
be sent in the name of the Champion Auto- 
mobiles, Ltd, the bill to be drawn on 
them through the Chartered Bank of India 
and the shipment of goods to be by post 
parcel and the condition as regards pay- 
ment tobe 30 days after: sight-documents 
against payment. 

On December 12, 1932, the Chartered 
Bank of India presented a bill of exchange 
drawn on the plaintiffs by His Manu- 
facturing Co. and endorsed in their favour 
in and by which the drawees ought to pay 
the amount within 30 days after sight and 
it was accepted by the plaintifis on Decem- 
ber 12, 1932. The bill became due and 
payable on January 14, 1933, adding the 


customary days of grace and which date’ 


was stamped on the bill itself. On 
January 14, 1933, the Bank presented a 
memorandum of the amount payable by 
the plaintifis and in accordance therewith 


the plaintiffs paid a sum of Rs. 214-1-0.. 


The defendants delivered an invoice and , 


a second bill of exchange. The plaintiffs 
complained that these documents would 


not enable hem to obtain delivery of the | 


post parcel and thereupon the defendants . 


gave a letter of authority enabling the 


plaintiffs to obtain delivery of the goods , 
from the post office on January 17, 1933. , 
In pursuance thereof when the plaintiffs . 
applied to the post ofhce to deliver them, , 


the post office authorities replied by their 
letter dated January 24, 1933 that the 
parcel arrived on December 1 , 1932, 


that due intimation thereof was given to , 
the defendant Bank but the Bank re- _ 
quested them to keep in deposit by a letter , 


dated December 16, 1932, and as the 
parcel was not taken delivery of within 
the prescribed pericd, namely 30 days, it 


was returned to London on January 12,- 
The -- 


1933, with remarks “Not claimed.” 
suit is, therefore, brought for the recuvery 
of the amount paid to the defendants on 


i 
; 
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the ground of failure of consideration and 
as money had and received for their use. 
The defendants denied liability alleging 
that they were only a collecting Bank, 
that by letters dated December 23, 1932, 
and January 6, 1933 (Exs. C and D) 
they duly intimated the arrival of the 
parcels to the plaintiffs, that they were 
under no obligation to keep the parcel in 
the post office, that they were not liable 
for the payment of the amount and that 
there was no cause of action as against 
them. The learned third Judge of the 
Small Cause Court, who tried the case, 
gave a decree in favour of the plaintiffs 
on the ground that the defendant Rank 
was guilty of negligence in not: keeping the 
_parcel till the due date of payment. On 
appeal to the Full Bench, the learned 
Judges of the Full Bench reversed this 
decision that onthe ground that the Bank 
was under no obligation to keep the parcel 
and that there was no warranty given by 
them about the genuineness of these docu- 
ments or the usefulness of the documents 
..which they delivered tothe plaintiffs. It 
is against this decision that the-Civil Revi- 
sion Petition has been filed. ; 

The question in this -case is, is the Bank 
liable to refund the amount paid by the 
plaintiffs? Before deciding this question, 
it is necessary to find out exactly what the 
relative rights: of the parties are, under 
the terms of the contract and the 
obligation of the defendants in relation 
thereto. The contract was not with the 
Bank, but with the His Manufacturing 
Company through’ their agents. The Auto- 
matic Products Co. On a fair reading of 
the contract it is clear that the plain- 


tiffs are entitled on payment to have deli- - 


very of all the documents which would 
enable them to have delivery of the parcel 
consigned tothem. The due date in this 
case was January 14, 1933. Therefore, 
as soon as the payment was demanded 


“and made, the Bank was bound to have - 


put the plaintiffs in possession of all the 
customary documents. If this were an 
ordinary c. i. £. contract, there can be no 
doubt what the plaintifis would have been 
really entitled to. “The essential feature 


of an ordinary c.i. f. contract”, as observed ' 


by McOardie, J. in Mambre Saccharine 
Co. v. Corn Products Co. (1) at p. 202*: 
“rests in the fact that the performance of the 
bargain is to be fulfilled by delivery of the docu- 
ments and not the actual physical delivery of 
(1) (1919) 1K B 198; 881,JK B 402120 L T 
113; 35-T L R 94; 24 Com. Oas. 89.8 
* Page of (1919) 1 K. B.—[Hd.] 





goods by the vendor. All that the buyer can call 
for is delivery of the customary documents, This 
represents the measure of the buyer's right and 
the extent of the vendor's duty." 


He later on observes: 

“It ig also clear that he can make an effective 
tender even though he possesses at the time of 
tender actual knowledge of the loss of the ship or 
goods, For, the purchaser ia tase of loss, will get 
the documents he bargained for, and if the policy 
be that required by the contract, and if the loss 
be covered thereby, he will secure the insurance 
moneys. The contingency of loss is within and 
not outside the contemplation of the parties to a 
c. i, £ contract.” . 

In such a ease, therefore, the bill of 
lading represents the goodsand the trans- 
fer of the bill of Jading is enough to pass 
the property in the goods and entitle the 
buyer to take delivery of the goods, and in 
case of loss, he gets the policy of insurance 
which will compensate him in case he 
is not able to get the goods. In this case 
there is no bill of lading because the 
goods are to be sent by parcel post; there 
is no policy of insurance to cover any 
question of loss. Even giving effect to the 
said principles, so far as they can be 
applied tothe facts of this case, when the 
parties contemplated shipment by parcel 
post, it must be presumed that the buyer 
ig entitled to a tender of all the customary 
documents which would be effective 
enough to obtain delivery of the goods. 
No evidence of what the customary docu- 
ments are, has been given in this case. 
From the correspondence, it appears that 
a letter of authority from the Bank to the’ 
post office authorizing the post office to : 
deliver the goods to the plaintiffs was 
apparently treated as one of the document 
which the plaintiffs were entitled to get 
from the. Bank on payment. It will. be 
seen that the post parcel was consigned to ' 
the Chartered Bank of India, and without 
such a letter, there could be no valid. 
tender. What happened in this case is 
that on the January 14, the defendant . 
Bank did not tender such a letter and not . 
until the 17th,.such a letter was tendered. 


‘It may be contended by the non-delivery 


of such a letter on the 14th, the Bank did 
not perform what was expected of them 
and there was a breach of the terms of 
the contract or obligation which the Bank 
must be deemed to have undertaken on 
behalf of the sellers; but as the plaintiffs 
did not complain of any such breach, and . 
the Bank did deliver such-a letter on the 
17th, the Bank must be deemed to have 
tendered this leiter on January 14, 1933. 
But the point in controversy between the 
parties is whether the Bankis underany ~ 
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obligation to keep the goods inthe post 
office till the date of payment; and if the 
Bank is not, are they liable? Mr. Ven- 
katesa Ayyar’s argument is that the Bank 
is a collecting bank and the law fastens 
no obligation on them. The rule in regard 
to the liability of a collecting bank is thus 
stated io Hart on Banking: 

“The Collecting Banker is under no special duty, 
as such, to protect the interests of the person to 
whom he presents a draft for acceptance or pay- 
ment, So long as he does not give any personal 
undertaking or make any misrepesentation, he 
incurs no responsibility to him.” 

So it may be that the Bank is under no 
obligation to keep the goods but they are 
under a duty to see that by any act or 
omission of theirs the buyer is not pre- 
vented from taking delivery of the goods. 
As one of the terms of the contract is that 
the shipment is to be by parcel post, it 
may be assumed that it was in the con- 
templation of the parties that such a 
parcel according to the rales of the post 
office could only be kept for a specified 
period and after the lapse of that period, 
the goods will not be available for delivery 
until steps are taken to keep the property 
without being returned. So, it may be 
that the plaintiffs must be deemed to have 
been aware of the fact that the goods 
cannot be kept more than 30 days 
after the arrival at the post office if they 
have not been cleared in the meanwhile, 
and if the plaintiffs are apprised of the 
date of arrival, an obligation may be said 
tohave been cast on them for taking steps 
to see that the goods are not sent back, 
but before such an obligation is cast upon 
the plaintiffs, it is, in my opinion, the 
duty of the Bank to inform the plaintiffs 
that the goods arrived on the 12th so that 
the plaintiffs may be aware of the fact 
that, if the goods were not cleared by Janu- 
ary 12, they would be sent back. The 
letter of December 23, 1932, simply states 
that the parcel relating to the bill arrived 
at the post office and that the plaintiffs 
are required to take delivery of the 
parcel at an early date. Ordinarily, one 
would understand that the goods arrived 
on that date or at about that date and 
the plaintifs may well have thought 
_ that the goods would be cleared within a 
month from that date. Even in the 
letter of January 6, 1933, except the bare 
intimation that if the goods were not 
cleared at an early date, the parcel would 
be returned to the senders by the post 
office, no intimation of the date of arrival 
was given therein. It seems to me that 
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the Bank was clearly guilty of negligence 
in not intimating the date of arrival to the 
plaintiffs. 

Mr. T. S. Venkatesa Ayyar relied on 
Leather v. Simpson (2) and Guaranty Trust 
Co. of New York v. Hannay & Co. (3) 
for the povition that the banks in those cases 
were held not responsible when the bill of 
lading turned out to be a forgery, because 
they did not give any personal undertaking 
as to the bill of lading being genuine. But 
still, if the bank had done anything with 
reference to that bill of lading by which 
the buyer is prevented from taking deli- 
very of the goods, could the bank say that. 
they are not responsible? To take a 
concrete illustration, if by some act or 
omission of the bank a sheet of the bill of 
lading is torn or burnt, and that the docu- 
ment delivered would not identify the 
goods that were shipped to the consignee, 
could the bank escape responsibility ? The, 
omission of the bank in not intimating the 
date of arrival would stand on a similar 
footing and their conduct in taking the 
money when they were aware or must be 
deemed to have been aware that the goods 
were sent back to the consignors amounts 
to a misrepresentation within the meaning 
of the rule enunciated by Hart and referred 
to above by me. J, therefore, reverse the 
decision of the Full Bench and restore 
that of the trial Judge. Inthe result the 
Civil Revision Petition is allowed, but in 
the circumstances of the case I direct each 
party to bear his own costs throughout. 

N.-S. ı Petition allowed. 

2) (1871) 11 Eq. 398; 40 L J Oh. 177; ; 
ix 204 yu Eq h. 111; 241 T 286; 


(3) (1918) 2 K B 623; 87 LJ K B 1223; 119 L T 391: 
34 TLR 427; 20 Oom. Cas. 399, r , 





OUDH CHIEF COURT 
Second Oivil Appeal No. 341 of 1936 
ZIA-UL Hasan, J. 

February 21, 1938 
JAGAT NARAIN SINGH— APPELLANT 


versus 
SALIK RAM SINGHA alias SALIK SINGH 
AND OTABRS— RESPONDENTS 

Hindu Law—Family arrangement — Family not 
joint—Family arrangement, if binding on members 
not parties to it—Evidence Act (I of 1872), s. 115— 
Estoppel —Misrepresentation on point of law— ` 
Whether acts as estoppel, : 

In case of a Hindu family, which is not joint, one 
ofthe brothers cannot enter intoa family arrange- 
ment on behalf of his other brothers, in the absence . 
of any authority in that behalf, Where such a family 
arrangement is entered into other brothers are not 
bound by it. Chokhey Singh v. Jote Singh; Jote Singh 


aie, 
v. Chokhey Singh (1), followed. Tegh Bahadur Khan 
v. Nakko Khan & Yasin Khan (2), explained. | 

Everybody is supposed to know the law or at 
least to have as much opportunity of knowing the 
law as another, so that a wrong belief on a point 
of law cannot strictly be said to becaused by a 
misrepresentation on the part of another within the 
meaning of s. 115, Evidence Act. Where, therefore, 
A who according to the Hindu Law is entitled to a 
one-fourth share in the property, is acknowledged as 
an owner of one-half by B in a certain applica- 
tion, B isnot estopped from questioning A's right to 
more than one-fourth share, and claiming his real 
share. B cannot be said to have caused A to 
believe a thing which was not true. ; vY 

S. O. A. against the decree of the Oivil 
Judge, Sultanpur, dated July 7, 1936, up- 
holding the order of the Munsif, Sadar 
Sultanpur, dated February 26, 1936. 

Mr. Ghulam Imam, for the Appellant. 

Mr. B. K. Dhaon, for the Respondents. 

Judgment.—This is a defendant's ape 
peal against a decree of the learned Civil 
Judge of Sultanpur, who confirmed a dec- 
ree of the learned Munsif of that place 
by which the plaintiffs-respondents’ suit 
fora share in some properties was partly 
decreed. i f 

The following pedigree will make the 
facts cf the case clear— 


fe RAI 
b pemr d 
Sheo Rai a aei Duniya Rai 
Sheo Prasad Thakur Singh Piare Singh 
Fateh Bahadur Ghirau Singh Udresh Singh 
Tead =Balraji Kuar . 
Jagat Narain 
(Defendant-Appellant) 
a © | | 
Indar Singh, Mata Bakhsh, Salik Ram, 
Plaintif — Plaintiff Plaintiff 
No, 3. No. 2. No. 1.. 


The property in suit belonged to Udresh 
Singh whose widow Balraji Kuar died on 
February 25, 1926, and the parties to the 
suit were entitled as reversioners to the 
property left by her. On April 17, 1926, 
the defendant and Indar Singb, plaintiff 
No. 3, put in joint applications in the 
Revenue Court in respect of all the vil- 
lages praying that mutation be made in 
favour of plaintiffs and the defendant half 
and half. On-this application all the pro- 
pertieés were mutated half in the name of 
the defendant and half in those of the plaint- 
iffs. The suit ftom which this appeal 
arises was brought Ly the plaintifs for 
possession of a one-fourth share in all the 
properties on the: ground that on Balraji’s 
death, the defendant and the plaintiffs 
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were entitled to the property left by her 
per capita and not per stripes so that each 
of the four reversioners was entitled toa 
one-fourth share and that the defendant 
Was wrongly in possession of a moiety 
share. 

The defendant contended that there was 
a family arrangement by which he was 
allowed to get one-half of the property, that 
the plaintiffs are bound by that arrange- 
ment and that in any case Indar Singh, 
plaintiff No. 3, wasestopped from claiming 
any more share. : 

Both the Courts below overruled the der 
fendants’ pleas and decreed the plaintiffs’ 
suit. Hence this second appeal by the de- 
fendant. 

The first question is whether there was 
any family settlement between the parties. 
Iam of opinion, that there was not. The 
learned Judge of the Courts below was 
tomy mind perfectly right in relying on 
the decision of their Lordships of the Privy 
Council in Chokhey Singh and Another v. 
Jote Singh and Jote Singh v. Chokhey Singh 
and Another, 12 Oudh Oases, page 288 (1). In 
that case the brother and two nephews of 
a deceased Hindu filed a document in the 
Revenue Oourt in which it was stated that 
the brother was in possession of half of 
the property and the nephews of the other 
half and prayed that mutation in respect 
of the deceased's share in all the villages 
should be effected accordingly. Subge- 


_ quently the brother of the deceased, who ` 


under the Hindu Law was exclusively en- 


' titled to the property, brought a suit for 


possession and it was held by their Lord- 
shipsof the Judicial Committee that the 
document put inthe: Révenue ‘Court was 
Moreover, in the 
present case it has been found asa fact 
by both the Courts below that the *plaint- 


iffs did not form a joint Hindu family go ° 


that plaintiff No. 3 was not authorised to 
enter into any’ arrangement with the de- 
fendant on behalf of his brothers. 
learned Counsel for the appellant, however, 
contends that in spite of the fact, that 


The ` 


plaintiff No. 3 was not a member of a joint ` 


family with plaintiffs Nos. 1 and? andin 
spite of the fact that plaintiffs Nos.1 and 
2 were no parties to the applications filed 


‘in the Revenue Oourt, plaintiffs Nos. 1 
‘and 2 are as much bound as plaintiff No. 3. 
. In support of this argument he relies on ` 


Tegh Bahadur Khan v. Nakko Khan and 


- @)12 O O 288; 1 Ind. Cas, 166; 31 A 73: 11 Bom 


L R 69;13 OW N 274; 6 A LJ 100;9C LJ 151; 
SM LT 167;19 ML J 123; 36 IA 38 (PO), 
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Another and Yasin Khan and Others, 3 

9. W. Notes, page 993 (2), in which the 
ollowing., passage occurs.at p. 9985. 
“assessed is not, in my opinion, necessary that 
order to make a valid and binding family 


arrangement, all the members of the family must-. 


e parties to it. I do not see any force in this 
ast contention. If some members of the family 
«settle their disputes by arriving at a settlement 
«among themselves, there is no reason why that 
ettlement should not be considered to partake of 
he nature of family arrangement.” 


This, to my mind, only means that even 


«though some members of a family should 


not joida family arrangement, the arrange- 
ment will still be a family arrangement 
and will be bindingon those who joined 
it and not that those members of the family 
who did not join it will also be bound by 
the arrangement. I, therefore, agree with the 
Courts below in holding that there was 
no family arrangement between the par- 
ties. 

The next question is whethar Indar 
Singh, plaintiff No. 3, is estopped from 
claiming his legal share in the property by 
reason of his joining with the defendant 
in making the aforesaid applications to 
the Revenue Oourt. It is argued on behalf 
of the appellant that Indar Singh is, in 
any case, estopped ; but I cannot accept 
this argument also. Section 115 of the Evi- 
dence Act provides : 

“When.one person has, by his declaration, act or 
omission, intentionally caused or permitted another 
person to believe a thing to be true and to act 
upon such belief, neither he nor his representative 
shall be allowed, in any suit, or proceeding between 


himself and such person or his representative, to 
deny the truth of that thing.” - 

Woodroffe and Ameer Ali in their com- 
mentary on the Evidence Act say : 

“a proposition of law is not ‘a thing’ within the 
meaning of the section (115) and this expression refers 
toa belief in a fact.......csee..the representation in 


order to work an estoppel must be a material state- 
ment of fact," 


The reason for this appears to be that 
everybody is supposed to know the law or 
at least to have as much opportunity of 
knowing the law as another, so that a wrong 
belief ona point of law cannot strictly 
be said to be caused by a misrepresenta- 
tion on the part of another, In the present 
case the fact that the defendant was en- 
titled to a one fourth share of the property 
and the three plaintiffs together to three- 
fourths was a question of Hindu Law and, 
therefore, Indar Singh, plaintiff No. 3, can- 
not be said to have caused the defendant 
to believe a thing which was not true. 


(2)30 WN 993; 99 Ind. Oas. 472; A I R1927 
Oudh 97. 

*Page of 3 O. W. N.—[Ha.] 

173—125 & 126 
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Indar Singh, therefore, is not estopped from 
claiming his legal share of the property. 

The appeal has, in my opinion,no force, 
and is dismissed with costs. 


D. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 160 of 1935 
December 3, 1936 
CoLpstREAM AND BHIDE, JJ. 
DIWAN SINGH AND ANOTHAR— DEFENDANTS 
—APPELLANTS 
versus 

NATHA SINGH AND OTIBRS—PLAINTIEFS 

AND ANOTSER— DEFENDANT — RESPONDENTS 

Custom (Punjab)—Succession—Widow succeeding 
collaterally —Nature of estate—Customary Law of 
Gujranwala District, held not reliable—Riwaj-i-am 
—Hvidentiary value of—Initial presumption as to 
existence of custom recorded—When rebutted—Onus, 
if shifts—Second appeal—Question if presumption 
is rebutted or not ts one of fact. 

When a widow succeeds collaterally, she does so 
as a representative of her husband and in the same 
way as he would have done if he were alive. On . 
her death the estate becomes an accretion to her 
husband's estate and will be treated as his proper- 
ty. Anar Devi v, Kanian (6), Gurdial Singh v. 
Arur Singh (7) and Lajwanti v. Safa Chand (8), 
relied on, Hamira v, Ram Singh (9), distinguish- 


The Oustomary Law of the Gujranwala District 
which contains an entry of custom of succession of 
collaterals in preference to daughter's sons is not a 
reliable document. Wazira v. Maryan (2) and 
Hahi oo v. Ghulam Nabi (4), applied. [p. 995, 
col. 1. . 

The presumption ofthe existance of a custom 
arising from entry in the riwaj-t-am as tothe custom 
is rebuttable and itis rebutted when it is shown 
that the document is an imperfectly compiled one. 
The onus then chifts on the party relying on the 
existence of the custom. Beg v. Allah Ditta (l), 
Wazira v. Maryan (2) and Labh Singh v. Mango (3), 
referred to. 

The question whether the presumption attaching 
to a document has or has not been rebutted in a 
particular case, is one of fact and cannot be agitat- 
ed in second appeal. Wali Mohamad v. Mohamad 
Bakhsh (5), referred to. 

S. 0. A. from the decree of the District 
Judge, Lyallpur, dated April 26, 1934. 

Mr. V. N. Sethi for Mr. J. G. Sethi, for 
the Appellants. ; 

Messrs. Harbhajan Das and Jagan 
Nath Talwar, for the Respondents (Plaint- 
iffs). 

Bhide, J.—The facts bearing on the only 
point of custom which calls for decision 
in this second appeal may be shortly 
stated. The parties to the suit are Labanas 
of Tahsil Shahdara in the Sheikhupura 
District and their relationship will appear 
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from the following pedigree table : 
HAMZA 
sik tas 





| | 
Dhana Jetha Singh Diwalh Singh 





| : 
Jiwana 
Plaintiffs are their | 
descendants Fateh Singh 
| 
i | 
| | 
Prem Singh Jowala Singh Mihan Singh= 
==Musammat =Musammat Musammat 
Utmi Narain Premi, 
widow Devi, widow widow 
(re-married) (deceased) 


a ani 


| 
Musammat Ishri (daughter) 
| 





I 
Diwan Singh 


| 
Waryam Singh 
(defendant (defendant 
No. 1) No, 2) 


The dispute between the parties relates 
to the lands which were held by the three 
brothers, Prem Singh, Jowala Singh and 
Mihan Singh. On the death of Prem 
Singh, Jowala Singh and Mihan Singh, 
their lands were held by their widows on a 
life estate. Thereafter Musammat Narain 
Devi, widow of Jowala Singh, reemarried and 
Musammat Premi, widow of Mihan Singh, 
died and the lands held by them passed to 
Musammat Utmi, widow of Prem Singh. 
Musammat Utmi transferred the lands held 
by her to her daughter and daughter's sons 
and mutations were effected in their favour. 
Musammat Utmi died sometime after 1925, 
and the plaintiffs who are the collaterals 
of Prem Singh, Jowala Singh and Mihan 
Singh in the 6th degree, instituted the pre- 
sent suit for possessicn of the lands origi- 
nally held by the three brothers, on the 
allegation that MusammatUtmi, who held 
a life-estate in the lands, had no power 
to make a gift thereof in favour of her 
daughter and daughter's sons and that they 
were entitled to succeed to the land on her 
death. They relied on the riwaj-i-am of 
the Gujranwala District (in which the vil- 
lage where land is situated was at first 
included but was then transferred to the 
Sheikhupura District), according to which 
daughters have no right according to cus- 
tom to succeed to the land of a proprietor, 
whether ancestral or non-ancestral. 

The Courts below found the land in suit 
“to be non-ancesitral and dismissed the suit 
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with respect to the land originally held b. 
Prem Singh but decreed it with respect : 
the land which had.come to Musammat Utne 
from the widows of Jowala Singh an 


“Mihan Singh by survivorship. On apper 


the decree was affirmed by the learne 
District Judge who held that the land hel 
by Jowala Singh and Mihan Singh, whic 
had come to Musammat Utmi, by collater: 
succession and was held by her on a life 
estate, would be treated as the property o 
Jowala Singh and Mihan Singn .and. nc 
of Prem Singh and hence the plaintiffs a 
collaterals had a preferential right to suc 
ceed to it. From ihis decision the delen Jami 
ants have preferred the present appe: 
supported by a certificate on the questio» 
of custom involved—viz., whether the lane 
received by a widow by collateral succes» 
sion shall for the purpose of successio» 
after her death or remarriage be treaté 
as the property of her husband. The plaint 
iffs also filed cross-objections claiming th» 
land of Prem Singh with respect to whic 
the suit had been dismissed. The findinge 
of the Courts below that the ‘property iz 
dispute is ‘non-ancestral’ cannot be and it 
not challenged. The only point for -deci 
sion in this appeal, therefore, is whethe»» 
the plaintiffs, who are collaterals in the 
6th degree, are entitled to succeed to non 
ancestral land according to the custom 
governing the partiesin preference to the 
defendants who are sons of the daughter 
of Prem Singh. The plaintiffs relied mainly 
on the answer to question No. 47 of the 
Qustomary Law of the Gujranwala District 
published in the year 1914. The answer 
whichis in favour of the plaintiffs is no- 
doubt entitled to an initial presumption of 
correctness according to the rule laid down 
by their Lordships of the Privy Council in 
Beg v. Allah Ditta (1), but the presumption 
is rebuttable and in the present instance 
it has been found by the learned District 
Judge that the presumption has been re- 
butted by the fact that the aforesaid Cus- 
tomary Law was an imperfectly compiled 
document. 

This was the view taken of this com- 
Pilation in Wazira v. Maryan (2), in which 
the answers to certain questions in it in- 
cluding the answer to question No. 47 were 
discussed at length, Wazira v. Maryan 
(2), was commented on in Certain respects 

(1) 45 P R1917; 38 Ind. Cas, 354; A IR 1916 
P O 129; 44 IA 89,44 G 749; 12 P W R 1917; AM 
LT 310; 32 M L J615; 19 Bom. LR 383 15A L 
J 525; 21 O W N842; 26 O L J 175 (P 0). 

(2) 84 P R1917; 42 Ind. Cas. 358; A IR 1918 
Lah, 228; 8P L R 1918, 
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in Labh Singh v. Mango (3), but that does 
not really affect the question now before 
us. The fact that the presumption attach- 
ed to the entries in the riwaj-i-am is a 
rebuttable one cannot be disputed and is 
indeed clear from the aforesaid Privy 
Council decision itself. The learned Dis- 
trict Judge's view that the Customary Law 
of the Gujranwala District in respect of 
the point of custom involved is not a 
reliable documentis supported not only by 
Waziza v. Maryan (2), but also by a recent 
ruling of this Court reported in Ilahi 
Bakhsh v. Ghulam Nabi (4). The question 
whether the presumption attaching to a 
document has or has not been rebutted in 
a particular case, is one of fact and can- 
not be agitated in second appeal cf. Wali 
Muhammad v. Muhammad Bakhsh (5). I£ 
the Oustomary Law of the Gujranwala 
District on which the plaintiffs relied is 
excluded, there is practically no evidence 
to support their claim—the other evidence 
.produced by them being worthless. 

It is true that the initial onus on the 
question ‘of custom was placed on the de- 
fendants; but that was only on account 
of the entries in the Oustomary Law of 
the District discussed above. This evidence 
‘having been rebutted by the defendants 
by showing that the Customary Law was 
an imperfect compilation and, therefore, an 
unreliable piece of evidence, the onus was 
re-shifted to the plaintiffs and as there is 
no other evidence worth the name to 
support their claim, the plaintiffs must be 
held-to have failed to establish it. The 

. above finding is sufficient to justify the dis- 
missal of the plaintiffs’ claim but the dis- 
missal can be supported by other reasons 
also. The fact that Musammat Utmi was 

_ allowed to succeed collaterally to the land 

~ left by Jowala Singh and Mihan Singh is 
not disputed. The main point which re- 
quires decision in the circumstances is whe- 
ther on the death of Musammat Utmi, this 
land should be treated as the property of 
her husband Prem Singh, or that of his 
brothers Jowala Singh and Mihan Singh, 
who were the actual last male holders of 
the land, in order to determine the line of 
succession on her death. Tne contention 
of the learned Counsel for the appellants 

(3) 8 Lah. 281; 100 Ind. Cas, 924; AI R 1927 Lah’ 
24i; 29 P L R 586, 

(4) Ind, Rul. (1933) Lah, 141; 141 Ind, Oas. 573; 
A IR 1933 Lah, 466; 14 Lah. 401; 34 P L R129. 

(8) 11 Lah. 199; 122 Ind. Cas. 316; A I R1930 PO 
91; 57 IA Bi; (1930) A L J292; Ind. Rul (1930) 


PO 121; 31 PL R115; 31 LW 321;32 Bom. L R 
480; 510 L J 518; 59 M L J 54 (P O). 
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was that the land should be t 
accretion to the estate of Mus 


of her own. There seems to | 
authority to support the contentit 
learned Counsel that when a wi 
ceeds collaterally asin this case, 5 


in the same way as 
he were alive : cf. Anar Devi v. Kanlan (6), 
Gurdial Singh v. Arur Singh (7). In Laj- 
wantiv.Safa Chand (8), it was held by 
their Lordships of the Privy Council that 
when a widow acquires property by ad- 
verse possession in the capacity as such, 
the property becomes an accretion to her 
husband's estate and will be treated as 
his property. Ido not see why the same 
principle should not govern the present 
case. 

The learned Counsel for the respondents 
has referred to Hamira v. Ram Singh (9), 
a ruling of the Punjab Chief Court in which 
it was held that when a widow succeeds 
to the property of her son as his mother 
and then dies, her daughter cannot 
succeed to the property in preference to 
collaterals. The reason given was that she 
must be treated as the sister of the last 
male-holder, viz. the son and not as the 
daughter of the latter's father. Reliance 
was placed before the learned Judges who 
decided that case on certain rulings of the 
Chief Court in which it was held that 
when a widow succeeds to property on the 
death of her son, she succeeds not asa 
mother, but asthe widow of her deceased 
husband. The learned Judges however, 
pointed out that the principle had been 
used in some rulings only to explain why 
women should lose their life-estates by re- 
marriage and they refused to extend it 
further as it would lead to absurd results 
as pointed out by them. The learned 
Judges, therefore, held that in the 
circumstances of the case, the widow 
succeeded as a mother and, therefore, the 
last male-holder was herson and not her 
deceased husband. The case of a mother 
inheriting property on the death of her 
son obviously stands on a different footing 

905; 112 P L R 1905. 

D APRo 2 Ind. Cas. 98; 61 P L R 1909. 

(8) 5 Lah. 192; 80 Ind. Cas. 788; 51 I AILAI 
R 192} P O121; 22 AL J 304, (1924) M W N 419; 
20 LW 19; 2 Pat. L R 245; 28 0 W N 960; 26 Bom. 
L R 1117; 47M LJ 935; 6 PLTI LR 5A (P 0) 94 


0). 
S 134 P R 1907; 74 P L R 1908; 85 P W R 1907, 












: think, be considered to be 
to the present case. In 
at instance, it seems clear 
the widow Musammat Utmi 
collaterally on the death 
a Singh and Mihan Singh, she 
'ad to the estate as the representa- 
her husband and not of Jowala 
or Mihau Singh. Consequently on 
‘death the estate must, I think, be 
f -ed as though Prem Singh himself had 
ceeded to it. This was the view taken 
y a Division Bench of the Punjab Chief 
mee court (Shadi Lal and lLeRoassignol, JJ.) 
“in Civil Appeal No. 1090 of 1912, decided 
jon May 6, 1916, in which a similar question 
| arose. The facts of that case were on all 
[fours with the present case so far as the 
! question of custom under discussion is con- 
| cerned, and I see no good reason to dissent 
from it. In view of the findings arrived at 
_jabove, I would accept the appeal of the 
jj [defendants and dismiss plaintiffs’ suit. As 
"lia result, the cross-objections of the plaintiffs 
must also be dismissed. No order as to 
, costs. 







evidentiary value to be attached to the 
‘statement regarding custom in the answer 
"to question No. 47 of the Customary Law of 
the Gujranwala District does not appear to 
me to arise in this appeal. The certificate 
granted to the appellants by the learned 
‘District Judge under s. 41 (3), Punjab 
Courts Act, relates solely to the question 
whether the land received by a widow by 
Collateral succession after her death or 
re-marriage is to be treated as the property 
‘of her husband. The question who is heir 
‘to. that property, assuming that itis to be 
‘treated as the husband's, has been 
decided finally by the Court below. As 
regards the question laid open by the 
certificate following the view taken by the 
Punjab Chief Court in Civil Appeal Nc. 1090 
of 1912 to which my learned brother has 
referred in his judgment. I would hold that 
the land which had come to Musammat 
Utmi from the widows of Jowala Singh 
and Mihan Singh must be regarded as part 
of her husband’s estatein her hands, and 
accept the appeal as proposed by my learned 
prother Bhide. 
Ne Appeal accepted. 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 74 and 75 of 1936 
April 29, 1937 
B. K. MUKBERJEA, J. 
HALADHAR PATHAK AND OTHERS — 
DEFENDANTS — APPELLANTS 
versus 
MADAN MOHON SINGHA CHOUDHUR 
—PLAINTIFF — RESPONDENT, 
Registration Act (XVI of 1908), ss. 17, 49, sub-s. (2 
of s. 17, scope of— Whether controls cl. 
sub-s. (1)—Unregistered lease—Admissibility f 
collateral purposes—Rent reserved, if can be prove 
by it—Registered lease—Document varying rent, i 
must also be registered., 
Bub-s. (2), of s. 17, Registration Act, reserves onl 










(c) of sub-s. (1), and cl. (d) of sub-s. (1), which men 
tions leases of immovable property from year t 
year is not controlled by this sub-section. Hemant 
Kumari Debi v. Midnapore Zemindari O 
relied on, Sarat Chandra Das v. Sarajini 
(2), followed. 

An unregistered lease may be used 
lateral purposes and held admissible as 
mission of the party for these purposes, 
rent reserved by the lease cannot be proved by it 
as it is aterm of the lease itself and not a thing 
collateral to it. Haran Chandra v. Kaliprosanna 
(3), followed. ? 

A document which merely varies the rent in res- 
pect of an existing tenancy, may require registra- 
tion, if the earlier lease is registered. Lalit Mohan 
Ghose v. Gopalt Chauk Coal Co. (4), applied. 


C. A. from the appellate orders of the 
ort Judge, Bankura, dated July 26, 
1935. 

Messrs. P. Ghose and Pares Nath 
Mukerjee (Jr.), for the Appellants. ; 

Messrs. S. C. koy Choudhury and Bijoy 
Kumar Bhattacharji, for the Respondent. 

Judgment.—These two appeals arise 
out of two rent suits between the same 
parties and involving the same points in 
dispute,- which were heard together in 
both the Courts below. The landlord claim- 
ed rents in both the suits on the basis of 
a solenama which was filed in Title 
Suit No. 356 of 1903 between the same 
parties and which was incorporated in the 
decree passed in that suit. The defen- 
dants in both these suits admitted their 
liability sofar as the money rent was con- 
cerned, but resisted the plaintiff's claim 
for paddy rent, and relied upon the entries 
in the settlement recordin support of their 
contention. The trial Court upheld the de- 
fendants’ contention and decreed the suits 
It held that 
the solenama in Title Suit No. 356 of 1903, 
as it contained a stipulation for variation 
of rent operated as alease, and asa lease, 
it required registration. As it was not 
registered. it was not admissible in evi- 
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nce, and there being no other materials 
on which the plaintiff could establish his 
im for paddy rent, that portion of the 
im was disnissed. There were two 
peals taken to the District Judge of 
mennkura against these two decrees. The 
«ned Judge came tothe conclusion that 
e solenama did not require registration as 
was incorporated in a decree, and con- 
quently even if it was inadmissible to 
‘ove the lease, it could be relied upon as 
e admission of the defendants, and as 
«ch, was admissible in evidence to prove 
e rent claimed by, the plaintiff. On this 
ew of the case the learned Judge remitted 
—we case to the trial Court in order that 
=e suits might be heard upon reception 
the solenama as evidence in the suit. 
is against these orders of remand that 
samene two second appeals are preferred. 
Mr. Panchanon Ghose who appears for 
=e appellants assailed the propriety of the 
wer Appellate Oourt’s decision on the 
round that the Oourt was in error in think- 
ig that thé solenama could be held to be 
=dmissible in evidence because it was 
membodied in the decree, or even as an 
‘Admission of the parties. lt seems that the 
=sarned District Judge apparently took this 
-ocument as creating the lease, and having 
tone that he was certainly not correct in 
Mbinking that s. 17, sub-s. (2), cl. (vi), Re- 
‘istration Act, exempted the document 
«rom the necessity of registration. It may 
«e pointed out that sub-s. (2) reserves 
«nly those documents which are included in 
‘ls. (b) and (ce) of sub-s, (1) and cl. (d) 
«f sub-s. (1) which mentions leases of 
mmovable property from year to year is 
ot controlled by this sub-section. This 
view would follow from the reasoning of 
heir Lordships of the Judicial Oommittee 
n Hemanta Kumari Debi v. Midnapur 
Zamindari Co (1), and has been held to be 
30 in later decisions of this Court of which 
«he case in Sarat Chandra Das v. Sarajini 
-Rudraja (2), may be cited as an instance. 
The other ground of the learned District 
Judge also seems to be faulty. An un- 
registered lease may be certainly used for 
collateral purposes and held admissible ag 
an admission of the party for these pur- 
poses, but the rent reseryed by the lease 
cannot be proved by it as itis aterm of 


the lease itself and not a thing collateral to 
(1) 46 ITA 240; 53 Ind. Cas, 534: AIR 1919 P O 

79; 47 GO 485; 37M LJ 525; 17-A L J1117; 24 0 

W N177; (1920) M WN 66;27 MLT 42; 11 LW 

301; 31 O LJ 298; 22 Bom. L R 488 (PO). 

a O W N 897; 79 Ind. Oas. 257; AIR 1994 
al. 135. . ; eet 
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it, vide the case in Haran Chandra vy, 
Kaliprosanna (3). The position, therefore, 
is this, that if the solenama be treated as 
a document creating a fresh lease, it is 
inadmissible in evidence, either under s. 17 
(2) (vi), Registration Act, or even as an 
admission to prove the rent which was 
reserved by it. But the difficulty will dis-. 
appear, if the document is not one creating 
a lease. Mr. Roy Choudhury who appears 
for the respondent, attempts to support the 
decision of the lower Appellate Court on the 
ground that there was really a pre-existing 
lease between the parties with regard to 
the identical land and all that the solenama 
purported to do was to suspend the rent tem- 
porarily, or at any rate to vary, or to reduce 
the rent. [ am notconvinced that it was 
intended for temporary suspension of rent, 
but surely it did vary the rents. If, there- 
fore, we assume that the solenama pro- 
ceeded upon the footing of an existing lease, 
a document which merely varies the rent 
in respect of an existing tenancy, may 
require registration, if the earlier lease is 
registered, on the principle enunciated in 
Lalit Mohan Ghose v. Gopali Chauk Coal 
Co. (4), or the deed itself might be com- 
pulsorily registrable because it purports to 
limit a right in respect of an immovable 
property worth one hundred rupees, or 
upwards. h , 

In the present case there is no evidence 
that the earlier lease, if any, was created 
by any registered document, and eyen if 
the solenama be held to require registra- 
tion because it came under s. 17 (1) (b), 
Registration Act, the necessity of regis- 
tration would be obviated by reason of 
s. 17, sub-s. (2), cl. (vi) of which expressly 
exempts decrees or orders of the Court 
from the list of documents which are com- 
pulsorily registrable under cls. (b) and (e). 
On the face of the solenama, it is difficult 
to say, whether it in fact creates a fresh 
lease or not. It may be that it simply 
varied the existing rent without doing 
anything more, or it may be that certain 
other terms were varied and practically a 
fresh lease was entered into. At any event 
this matter which has not been properly 
investigated will certainly, in my opinion, 
require investigation. I, therefore, affirm 
the order of the learned District Judge 
remanding the two suits to the trial Court. 
The trial Court will first decide on such 

: 20; 135 Ind. Cas. 725;A IR 1932 
oat as (oy ha. Roi. (1932) Cal. 133; 59 O 396 . 


(4) 39 0 294; 12 Ind. Qas. 723; 16 O W N 55; 14 Q 
LJ 411 (F B). i 
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evidence produced by the parties, as to 
whether the solenama in fact purported 
to create a new lease or not. If it is of 
opinion that it is a new lease, then it 
shall not admit it into evidence and the 
decree of dismissal passed by the Court 
below on the previous occasion would stand. 
If on the other hand the Court is of opinion 
that the solenama did not create a fresh 
lease, it will admit the solenama in evi- 
dence and decide the suits after taking 
the solenama and other evidence on the 
record into consideration. Subject to the 
directicns given above, the order of remand 
is upheld and the appeals are dismissed. 
There will be no order as to costs in these 
appeals. Future costs will abide the result, 
No order is necessary in the alternative 
applications. 


D. Appeals dismissed. 


MADRAS HIGH COURT 
_, Sepclal Bench 
Original Petition No. 173 of 1936 
October 22, 1937 
Leaca, O. J., VaRADACHARTAR 
AND King, JJ. 
TRIOHINOPOLY TENNORE HINDU 
PERMANENT FUND, Lro.—PETITIONERS 
versus 
COMMISSIONER or INCOME-TAX, 
MADRAS—Resronnent. 

Income-tax—Company started to enable its members 
to save money and to secure loans—Borrowers could 
become members by payment of one rupee to be re- 
funded after two years—Such nominal members not 
sharing in profits of company—Company held was 
not mutual benefit society and its income was tag- 
able—Income Tax Act (XI of 1922), s. 10 (2) (iii)— 
Dividends paid by company to its members, whether 
aston on oo capital—Res judicata —Doctrine. 
if applicable to assessment made by Income-taz 
Officer—Civil Procedure Code (Act V of 1903), s 11 

A company was started to enable its members to 
save money, to enable them to secure loans at 
favourable rates of interest on sufficient securities 
and todo all such other things as were incidental 
or conducive to the attainment of the above objects. 
A person who required a loan had under the articles 
to become a member, but he could become a member 
on payment of one rupee, which he was entitled to 
withdraw attheend of two years. The company 
obtained considerable income from loans to non- 
members, The nominal members, those who had 
taken one rupee shares, invested practically nothing 
and consequently nothing was paid to them out of 
the profits either by way of dividend or in reduc- 
tion of interest. By borrowing from the company, 
they made for the company large profits, in which 
they were not allowed to share: 

Held, that the company could not be said to be a 
mutual benefit society and, therefure, its income was 
taxable. Secretary of Board of Revenue, Income-tax 
Madras v. Mylapore Hindu Permanent Fund, Ltd. 
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(2), distinguished, Leeds Permanent Benefit Buildi 
Society v. Mallandaine (3), referred to. 

Where a company makes no payment of intere 
to share-holders or subscribers on the capital su 
scribed by them but pays dividends to its membe» 
the sums so paid are not inthe nature of intere 
on borrowed capital, which is allowable under s. ; 
(2° (iii) of the Income Tax Act. The company i 
therefore, not entitled to claim a deduction in reaper 
of these sums. 

The doctrine of res judicata does not operate i 
respect of an assessment made by an Income-ta 
Officer. The Income-tax Officer does not constitut__ 
a Court, and, therefore, the doctrine canehave n 
application. But his assessments are final, unles 
wey can be re-opened undersome provision of th 

ct, 

Messrs. K. S. Krishnaswami Ayyangar anı 
N. Srinivasa Ayyangar, for the Petitioners. 

Mr. M. Patanjali Sastri, for the Respon 
dent. 

Leach, C. J.—The real question involve 
in this reference is whether the Trichino» 
poly Tennore Hindu Permanent Fund, Ltd. 
a company registered under the Indiar 
Companies Act, is a banking concern or e 
mutual benefit society. The question war 
raised on a former occasion, namely in» 
respect of the income-tax year 1925-26. 
The Income-tax Authorities then treatedllilll 
the company as an ordinary banking con- 
cern and taxed it on that basis. At the 
instance of the company, the question wage 
referred by the Oommissioner of Income- 
tax to this Court which decided that the 
Income-tax Authorities had taken the cor- 
rect view: Trichinopoly Tennore Hindu 
Permanent Fund, Ltd. v. Commissioner of” 
Income-tax, Madras (1). After this decision 
had been given, the company took steps to 
alter its memorandum and articles of asgo- 
ciation. In the original memorandum the 
objects of the company were stated to be 

“(a) To enable persons to save money; (b) to en- 
able persons to secure loans at favourable rates of 
jaterest on sufficient securities, and (c) to do all 
sech other things as are incidental or conducive to 
the attainment of the above objects.” 

For the word ‘persons’ the word ‘mem- 
bers’ was substituted. The company had 
made considerable profits out of lending 
money to non-members and this was the 
reason for the decision that the company 
was a banking concern and nota mutual 
benefit society. The nominal capital was 
originally Rs. 2,99,970 made up as follows: 
(1) 1800 fully paid-up permanent shares 
of Rs. 50 each amounting to Rs. 90,000; 
(2) 2333 term shares of Rs. 90 each payable 
in 45 monthly instalments of Rs. 2 amount- 
ing to Rs. 2,09,970. After the alteration 
of the memorandum and the articles of 


(1) 2I T O 386; 107 Ind. Gas. 291; A IR 1927 
Mad, 1078;.53M L J 881;1 L T 40 M 268 (F B). 
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association, the nominal capital of the 
company was Rs. 9,90,000 divided into 
seven classes of shares, namely : 
(a) 1,800 fully paid-up ‘Permanent 
shares of Rs, 50 each, amount- 
ing to eee «Rs. 80,000 
(b) 2,120 ‘Original’ term shares of 
Rs. 90, each payable in 
consecutive monthly calls of 
Rs. 2, amounting to wea 
(e) 400 ‘A' class term shares of 
Rs. 93, each payable in 31 
consecutive monthly calls of 
Rs. 3, amounting to abe 
(d) 2,880 ‘B’ class term shares of 
Rs. 90, each payable in 45 
consecutive monthly calls of 
Rs. 2, amounting to KA 
(e) 4,600 ‘C’ class term shares of 
Rs, 83, each payable in 
consecutive monthly calls of 
Re. 1, amounting to Rr 
(7) 500 ‘Reserve’ shares of Rs. 50, 
each payable in 10 calls of 
Rs. 5 each, Rs. 5 on applica- 
tion and the remaining calls 
whenever required on not less 
than one month's notice, 
amounting to cao Ra, 


an 

,000 ‘Ordinary’ shares of Re. 1 
each, fully paid-up amounting 
to os ar dae 


> 
on 


. 1,90,800 
37,200 
. 2,59,000 


Rs. 3,81,800 


25,000 
(9) 
Rs. 6,000 


: Rs. 9,90,000 

A person who required a loan had under 
the altered articles to become a member, 
but he could become a member on payment 
of one rupee, which he was entitled to 
withdraw at the end of two years. In 
passing, I should mention that it is con- 
ceded that the ordinary shares have been 
’ issued to persons who, under the former 
scheme, would have been non-member 
borrowers. After the memorandum and 
the articles had been altered, the company 
contended that it was in fact a mutual 
benefit society, and therefore its income 
was not taxable. The contention was 
accepted ‘for the years 1928-29, 1929-30 
and 193031 but in respect of the 1931-32 
assessment, the Income-tax Authorities re- 
considered the question and came to the 
conclusion that the company was in reality 
still a banking concern. In accordance 
with this decision, they re-opened the 
assessment for the year 1930-31. In 
respect of the year 1930-31 Income-tax 
Officer assessed the company on an income 
of Rs. 24,458 which was subsequently 
enhanced to Rs. 24,995. Thereupon the 
company asked the Commissioner of In- 
> come-tax to state a case to this Court 
under the provisions of s. 66 of the Act, 
but the Commissioner declined to do so. An 
application was then made under g. 66 (3) 
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of the Act to this Court and the Commis- 
sioner was directed to state a case on the 
following questions ; 

(îi) Whether the assessment of the peti- 
tioner to income-tax upon a sum of 
Rs. 24,995 for the year 1930-31 is valid 
and maintainable? (ii) Whetker the pre- 
sent case is not governed by the decision 
in Secretary of Board of Revenue, Income- 
tax, Madras v. Mylapore Hindu Permanent 
Fund, Ltd. (2), and whether the petitioner 
is not, therefore, liable to pay income-tax ? 
(iii) Whether the petitioner is not entitled 
to claim in computing the assessable in- 
Come a deduction of the amount paid to 
the share-holders and subscribers in excess 
of their contribution as being interest on 
borrowed capital within s. 10 (2) (iii) of 
the Act? (iv) Whether the Income-tax 
Authorities are precluded in law from levy- 
ing income tax on the petitioner, having 
regard to the fact that the petitioner was 
tecognized and treated by them as mutual 
benefit society and exempted from pay- 
ment of income-tax since the year 1927 ? 
(v) Whether the assessment of the peti- 
tioner for the year 1930-31 under s. 34 of 
the Act is valid and maintainable ? 

It will be convenient to take questions 
(4) and (ii) together. The case referred to 
in Secretary of Board of Revenue, Income- 
tax, Madras v. Mylapore Hindu Permanent 
Fund, Ltd. (2), is that of Secretary of Board 
of Revenue, Income-tax Madras v. Myla- 
pore Hindu Permanent Fund, Ltd. (2). 
There the capital of the society was 
made up solely of periodical invest- 
ments by its members and the income of 
the society was mainly derived from in- 
terest on loans given to its members, every 
one of whom was by the rules eligible to 
take loans. It was held that such income 
did not constitute “profits” within the 
meaning of the Income Tax Act, 1918. The 
Trichinopoly Tennore Hindu Permanent 
Fund, Ltd., however, differs in material 
respects from the Mylapore Hindu Per- 
manent Fund, Ltd. In the case of the 
Trichinopoly Tennore Hiudu Permanent 
Fund, Ltd., the company obtained, as I 
have already mentioned, considerable 
income from loans to non-members. No 
doubt it now only gives loans to persons 
who become “members,” but it is said that 
the membership is, in many cases, merely 
nominal and that the company carries 
on in reality the same business as it 
did before the memorandum and the articles 


(2) 47 M1; 76 Ind. Oas. 833; AI R 1923 Mad. 684; 
(1923) M W N 409; 20 L W 27. 
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of association were altered. It appears 
to us that there is much substance in this 
contention. | 

A person who wants a. loan can obtain 
one from this company, if he pays one 
rupee for a share, and he is entilled to 
have that one rupee paid back to him at 
the end of two years. Out of a gross 
income of Rs. 33,954-7-8 for the nine 
monthsended March 31, 1930, a sum of 
Rs. 14,217139 representated interest on 
loans granted to persons who had each 
acquired an ordinary share of one rupee 
and only Rs. 139-114 was paid to these 
persons by way of dividend. The holders 
of permanent shares received in dividends 
Rs. 6,542-2-6, the holders of original term 
shares Rs. 5,550-9-5, the holders of “B” class 
term shares Rs. 3,660+5-9, and the holders of 
“O” class term shares Rs. 3,338-9-5. In 
other words, the large profits which the 
company made were distributed to its real 
share-holders. The nominal members, 
those who had taken one rupee shares, 
invested practically nothing and conse- 
quently nothing was paid to them out of 
the profits either by way of dividend or in. 
reduction of interest. By borrowing from 
the company, they made for the company 
large profits, in which they were not 
allowed to share. In the circumstances, it is 
impossible for the company to contend that 
it is a mutual benefit society and its income 
is not taxable. 

A very similar question to the one 
which arises here was dealt with in the 
case in Leeds Permanent Benefit Building 
Society v. Mallendaine (3). This society 
consisted of members who held one or 
more shares or one or more fifth parts of 
a share and the shares were divided into 
two classes: (i) investors’ shares and (ii) 
borrowers’ shares. The members were 
divided into classes according to the shares 
they held. The society lent money to its 
members ata fixed rate ofinterest. The 
re-payment of the loans was by weekly 
payments of a fixed sum, which covered 
both principal and interest. No deduction 
was allowed by the Income-tax Authorities 
to be made by the borrower in respect of 
income-tax and the society was assessed 
on the interest it received as being interest 
of money within s. 2, Income Tax Act, 
1853. On acase being stated, it wes held 
that the expression “interest of money” 
in s.2 of that Act was not restricted to 
ariual interest and that the interest 


(3)_ (1897) 2Q B 402; 66LI QB 213; 77 L T 128; 
6} 3 P 675. 
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received by the society was not in respect 
of a loan on-land, but of a contract relating 
to -the interest of money lent, and was, 
therefore, assessable in -their hands to 
‘income-tax. In the case before us, likewise 
borrowers become members, but the holders 
of crdinary shares are members in name 
only. Their membership does not, in any 
Sense, give them the benefits of member- 
ship of a mutual benefit society. There- 
fore, we consider that the answer to 
question (i) should be in the affirmative’ 
and the answer to question (ii) should be 
that it isnot governed by the Mylapore 
Fund case (2). 

The answer to question (iti) has been 
correctly stated by the Commissioner of 
Income-tax in his reference. He points 
out that there is no payment of interest 
to share-holders or subscribers on the 
capital subscribed by them. The company 
pays dividends to its members and these 
are dependent on the earning of profits. 
The sums so paid are not in the nature of 
interest on borrowed capital, which Is 
allowable under s. 10 (2) (iii) of the Act, 
The company is, therefore, not entitled 
to claim a deduction in respect of these . 
sums. Questions (iv) and (v) can also 
be taken together. What is really contended 
for here is that the doctrine of res judicata 
operates in respect of an assessment made 
by an Income-tax Officer. ‘his is clearly 
erroneus. The Income-tax Officer does 
not constitute a Court, and, therefore; the 
doctrine can have no application. But his 
assessments are final, unless they can be 
re-opened under some provision of the Act. 
Consequently the answer to question (iv) 
is in the negative and the answer to ques- 
tion (v) is in the affirmative. As the 
reference has been answered in favour 
of the Commissioner of Income-tax, he 
will be entitled to costs which we fix at 
Rs. 250. 


N.-8. Answers accordingly. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 101 of 1936 
January 14, 1937 
Appison AND Din MOHAMMAD, JJ. 
SOHNA MAL AND oTHERS—OREDITORS | 
—APPELLANTS 


versus 
Sardar GIAN SINGH, OFFICIAL 
RECEIVER AND ANOTAER — RESPONDENTS 
Provincial Insolvency Act (V of 1920), s. 2 (1) (e)— 
‘Holding’ in definition of ‘secured creditor'—W ke- 
ther excludes charge, ete., to come into existence at 
some future time. 


1938 
The word ‘holding’ used in the definition of the 


pe™micrm ‘secured creditor’ as given in cl. (e), sub-s. (1) 


of s. 2, Provincial Insolvency Act, 1920, is in the 
present tense and thus necessarily cannotes the idea 
of a mortgage, charge or lien which exists and 
excludes that of the mortgage, charge or lien which 
is to come into existence at some future time. 

L. P. A. from the judgment of Mr. Justice 
Agha Haider, dated April 23, 1936. 

Mr. Hargopal, for Mr. M. L. Puri, for 
the Appellants. 

Messrs. Ghulam Mohi-ud-Din, J, L. 
Kapur and Yashpal Gandhi, for the 
Respondents. : 


Din Mohammad, J.—This appeal can be 
dispcsed of on the short ground that the 
appellants on their own showing could 
not, in any circumstances, be termed 
‘secured creditors’ on the day, when the 
District Judge, passed orders giving prio- 
rity to certain Government dues outstand- 
ing against the insolvent. The document 
on which the appellants relied was execut- 
ed on July 14, 1930. It was to all 
intents and purposes a bond evidencing an 
unsecured loan and was ‘intended by the 
parties to be treated as such for a period 
of six years from the date of its execution. 
Under its terms the creditors could 
neither follow tte person of the debtor 
nor his property before the expiry of the 
said period and had to remain content 
merely with a right to add unpaid inter- 
est to the principal sum. It was only 
after the expiration of this period that, 
in case of non-payment of principal and 
interest, the simple money bond was to 
be converted into a mortgage bond con- 
ferring upon the creditors the privilege of 
enjoying the usufruct of the land specified 
in the deed for a period of twenty years 
towards tae full satisfaction of their loan. 
The word ‘holding’ used in the definition 
of the term ‘secured creditor’ as given in 
el. (e), sub-cl. (1) of s. 2, Provincial Insol- 
vency Act, 1920, is in the present tense 
and thus necessarily connotes the idea of 
a mortgage, charge or lien which exists 
and excludes thatofthe mortgage, charge 
or lien which is to come into existence at 
some future time. By the terms of the 
document before us, no mortgage was 
created at the time when it was executed 
and if the debtor had repaid the loan within 
six years, no mortgage would have come 
into existence at all. Counsel for the 
appellants hag not been able to refer to 
any authority which leads support to his 
contention and permits the use of the 
term ‘mortgage’ in relation to such tran- 
sactions. He has, however, urged that 
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the transaction in question falls within 
the ambit of cl, (b), sub-s. (i) of s. 6, 
Punjab Alienation of Land Act, 1900, but 
a mere perusal of the clause would be 
sufficient to expdse the hollowness of this 
argument. Apart from all other considera- 
tions, that clause at the outset contem“ 
plates a transaction which is a mortgage 
at its very inception, and by no straining of 
language can the document be executed in 
favour of the appellants fulfil this require- 
ment. We accordingly affirm the judg- 
ment of Agha Haider, J., and dismiss this 
appeal, but allow only one set of costs to 
the respondents. 


N. Appeal dismissed. 


MADRAS HIGH COURT 
Oriminal Appeals Nos. 670 and 671 of 
1936 and Referred Trial No. 149 of 1936 
April 8, 1937 
MOOKETT ano Hoewit1, JJ. 
KAMSALA MUNEYYA AND ANOTHER 
— ACOUSED 
versus 
EMPEROR—Opposite Party. 


Criminal trial—Confession—Criminal rules of 
practice, r. 85—Object of —Question put to accused 
and his statements showing voluntariness of confession 
—Confession, if can be rejected merely because formal 
questions were not asked—Duty of Magistrate while 
recording confession—He must satisfy himseif that 
statement made was voluntary—Magistrate, if so satis- 
fied mere fact that some Police Officer at or soon 
after accused's arrest told him to make confession is 
no proof of use of force—Retracted confesston—-Con- 
siderable circumstantial evidence connecting accuged— 
Court can use confession of  co-accused to remove 
doubts still remaining. 

The object of putting the questions set out in 
r. 85 of the Oriminal Rules of Practice is to enable 
the Magistrate to be quite sure that the statement 
was a voluntary one; and if one can be sure from 
the other questions and statemente made by the 
accused that the confession was voluntary and was 
not brought about by coercion and inducement, 
then the confession cannot be rejected merely be- 
cause a formal question was not asked. [p. 1004, col. 
1 


It is most unlikely that any accused person of 
hie own accord would ask that his confessional 
statement should be recorded by a Magistrate. When 
an accused person makes a statement to the Police, 
one would expect the Police, asa general rule, to 
suggest to the accused person that he should muke 
that statement before a Magistrate and itis only 
after he expresses his willingness to make a state- 
ment before the Magistrate thata request is made 
by the Police to the Magistrate to record the con- 
fession. It is then the duty of the Magistrate to remove 
the accused person from all Police influence, to warn 
him that his statement will be used against him, to 
give him time tothink over the consequences of such 
a confession and to satisfy himself that the statement 


1098 


made was a voluntary one. The mere fact that some 
Police Officer, at or soon after the arrest of the 
accused, told him. to make a confession to the Magis- 
trate, is no proof that he was forced to make the 
statement. [p. 1004, col. 2; p. 1005, col. 1.) 

Obviously, a retracted confession has little evi- 
dentiary value against a co-accused when compared 
with the evidence of an accomplice given on oath, 
which can be tested by cross-examination ; but when, 
there is considerable circumstantial evidence con- 
necting the accused with the murder, the Court is 
entitled to use the confession of a co-accused to re- 
move any doubts that might still linger in its mind 
whether, in spite of the fact that the accused has 
been identified, that he was seen both before and 
after the offence under suspicious circumstances, yet 
by some chance hemay not have taken part in 
the murder. Giddigadu v. Emperor (4) and Periya- 
swami Moopan v. Emperor (5), distinguished, Yasin v, 
Emperor (6), referred to. [p. 1006, col. 1.] 

Mr. K. S. Jayarama Ayyar for Messrs. 
G. Gopalaswami and V. L. Ethiraj for 
Mr. V. Sankaran, for Accused Nos. 1 
and 2. 

Mr. Parakot Govinda Menon, for the 
Public Prosecutor, for the Crown. 

Horwill, J.—The two appellants have 
been convicted of the murder of Pedda 
Konda Reddi, a member of the Cuddappah 
District Board, at about 7 P. M.on Octo- 
ber 11, 1935, at a spot just east of Cuddap- 
pah town and within a short distance of the 
Kondayapalli Kunta, the Government 
Hospital, the High School, and the Cud- 
dappah-Rachinnayapalli Road. Prosecution 
Witness No. 2 was with Pedda Konda 
Reddi when the murder was committed. 
On that day he had come to Cuddappah to 
make some purchases and on his way home 
called at the house of a friend of his, 
Mr. CO. L. Narasimha Reddi, who was a 
District Board member, and there met the 
deceased. They remained at the house of 
Narasimha Reddi until about 6 p.m. and 
then left together for Pakirpalli which is 
about 14. miles from Cuddappah and is 
the village of Pedda Konda Reddi. The 
way to Pakirpali lies along a footpath 
through Kondayapalli Kunta. Just as they 
were approaching the spot where the tank 
bund meets the footpath, they met two 
men, one of whom was dressed in the 
ordinary garb of a Hindu and the other in 
the tarbush and pyjamas of a Muhammadan. 
Prosecution Witness No. 2 was then about 
four yards behind the deceased. Just as 
these two men passed Pedda Konda Reddi, 
they turned and attacked him with billhooks 
and hacked him mercilessly to death. The 
witness remonstrated but the man in 


Muhammadan costume advanced to attack: 


him. He pleaded for his life and when 
the man in Muhammadan dress returned to 
give some final blows to the deceased, the 
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witness availed himself of the opportunity 
to run away. Some veices from a well 
near by in the bed-of the tank incited the 
assailants to attack this witness also ; but 
he ran in the direction of the town, and 
before his parsuers could catch him, others 
called out enquiring what had happened ; 
and so his pursuers turned back befcre he 
actually reached the town. Panic-stricken, 
the witness ran towards the hospital, ac- 
companied on the last part of his flight 
by P. W. No. 3 who was asking him what 
had happened. At the hospital he gave 
out his story to P. W. No. 3 and toan ayah 
of the Government Headquarters Hospital 
(P. W. No. 4). Soon afterwards he made a 
formal complaint, Ex. B, to the Police. - 
To his complaint he described one of 
the assailants of the deceased as wearing 
trousers witha Muhammadan cap, of dark 
complexion of quick movements, and of 
medium size. Of the other man he had 
nothing to say except that he was wearing 
a cloth. Two days later, on October 13, 
this witness was examined under s. 164, 
Oriminal Procedure Code, by the Lécal Sab- 
Magistrate to whom he gave a very detailed 
statement (Ex. O) of what had occurred; 
and that statement agrees very closely 
with his evidence in the Sessions Court. 
Both in Ex. B andin Ex. © he said that 
he could identify the two persons who 
attacked the deceased and threatend him, 
adding in Ex. © that it was a full moon 
night. The calendar shows that the lith 
was the day before the full moon and so, 
unless there were any clouds at the time 
when the offence was committed, there 
was a considerable amount of moonlight. 
There can be no doubt at all that P. W. 
No. 2 was an eye-witness of the murder, 
and inthis Court the presence of P. W. 
No. 2 at the scene of offence when the 
murder was committed has not been dis- 
puted. He fled panic-stricken to the town 
from the tank bund, although an elderly 
and corpulent man, and P. Ws. Nos, 3 
and 4 who saw him immediately after- 
wards speak to his state of mind when they | 
first saw him. Immediately afterwards he 
gave an outline of the attack tothe Police. 
It was not known for many days who 
the murderers of Pedda Konda Reddi were. 
Accused No. 1 was not arrested until the 
2ist and accused No. 2 until the 24th. 
Nothing more than a few circumstantial 
facts pointing to the complicity of accused 
No. 1 came to light. Prosecution Witnesses 
Nos. 5 and 6 on the day after the murder 
had given information to the Police, as had 
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P.W. No. 3. On the 13th, the stationary 
Sub-Magistrate recorded-a number of state- 
ments under s. 164, Criminal Procedure 
Code, and among those examined were 
P. Ws. Nos. 2to 4. The statement of P. W. 
No. 2 (Ex. ©) has already been referred 
to. Prosecution Witness No. 3 deposed that he 
was coming alcng the path from Pakirpalli 
to Cuddappah and saw accused No. 1 to 
the north of the footpath wearing white 
pyjamas, a white shirt and a tarbush. He 
said ‘that he was unable to identify him at 
once because he wasin Muslim dress. He 
said to him “who are you” and accused 
No. 1 replied: “What is it?” Then 
P. W. No. 3 knew from his voice that it 
-was accused No. 1, and so he asked him 
what he was doing in Muslim costume, to 
which accused No, 1 replied that he had 
put it on for fun. Prosecution Witness No. 3 
also saw four persons at a well, 20 yards 
away, who were presumably the persons 
referred to by P.W. No. 2, as having 
egged on the assailants. Prosecution 
Witness No. 3 then speaks to the 
incidents referred toby P. W. No. 2 after 
the offence was committed. Prosecution 
Witness No 3 at the time when the murder 
was committed was of course not far away, 
and he heard the shouts of the deceased 
and P. W. No. 2and saw the latter runn- 
ing back to the town. Apparently from 
that day onwards search was being made 
| for accused No. land he was eventually 
arrested by P. W. No. 3 on the 2lat at 
the village of Rajampet, which is about 
30 miles from Ouddappah. An identifica- 
tion parade. was held on the 22nd, at which 
P. W. No. 2 pointed out this accused as 
the man who was wearing Muhammadan 
costume and had participated in the mur- 
der. A search was then made for accused 
No. 2 against whom there had been 
apparently little or no information. He 
was arrested on the 24th at about 1-30 
P. M. in a field on the outskirts of Cud- 
dappah, and produced before P. W. No. 30, 
who had been puton special duty in con- 
nection with this case. Accused No.2 was 
at once questioned, and he gave certain in- 
formation regarding the whereabouts of 
the clothes worn by accused No. 1 and the 
Weapons used by him and by accused 
No. 1 in committing the murder. Pan- 
chayatdars were secured and the party 
proceeded to the tank, where accused No. 2 
pointed out the place where these articles 
had been thrown. A search was made 
there and two billhooks and a tarbush were 
recovered. 
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As accused’ No. 2 was willing to make a 


‘confession, the Sub-Inspector wrote tu the 


Sub-Magistrate and asked him to make 
arrangements for the confessional state- 
ment of accused No. 2 to be recorded, either 
by himself or by the Sub-Magistrate of 
Kamalapuram. Accused No. 2 having in 
the meanwhile been transferred to his 
jurisdiction, the Sub-Magistrate of Kama- 
lapuram was ordered to make (take ?) the 


„confessional statement and he had accused 


No. 2 brought before him on the 28th. He 
then informed accused No. 2 that he had 
received a requisition from the Police to 
record his confessional statement and 
warned him that he was not bound to make 
a confession and that if he did sv,‘ any 
statement that he made might be used in 
evidence against him. He then sent him 
back to the sub-jail, telling him that he 
should think over the matter and that his 
statement would be recorded on the 30th. 
On the 30th accused No. 2 was again 
brought before the Sub-Magistrate and a 
number of questions put to him. When 
the Sub-Magistrate was satisfied that ac- 
cused No. 2 was prepared to make a 
confessional statement, he recorded it. Ac- 
cused No. 2 made a very detailed statement 
of the deliberations which led him to take 
part in the murder. (After giving an 
account of the confession, their Lordships 
proceeded). This confession is the most 
important evidence in the case and has 
been attacked principally on two grounds; 
(1) that it was not a voluntary confession, 
and (2) that in any case, it is not true. 
With regard to the first argument, the 
Principal point made is that the Sub- 
Magistrate, P. W. No. 25, did not ask 
accused No. 2 whether it was intended to 
take him as an approver. This is une 
fortunately true, and the Sub-Magistrate's 
excuse is that he did not know the Telugu 
word for approver. This does not seem 
to be either a true or a proper explana- 
tion. Obviously, the Sub-Magistrate had 
forgotten to ask the question. ‘There is 
no single word in Telugu for approver 
and if there were, the word would pro- 
bably he so technical that accused No. 2, 
who is a cooly, would not have under- 
stood it. It would have been easy enough 
for the Sub-Magistrate, if he had really 
remembered that that question should 
have been asked, to have conveyed tothe 
accused the purport of the question laid 
down in the Criminal Rules of Practice. 
However, the question is whether the 
omission to ask this question invalidates 
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the confession. The object of putting the 
questions set out in r. 85 of the Criminal 
Rules of Practice is to enable the Sub- 
Magistrate to be quite sure that the state- 
ment was a voluntary one; and if one 
can be sure from the other questions and 
statements made by the accused that the 
confession was voluntary and was not 
brought about by coercion and inducement, 
then the confession cannot be rejected 
merely because a formal question was not 
asked. 

There is no evidence that there was 
ever any intention totake accused No. 2 as 
an approver. Prosecution Witness No 30, 
the Sub-Inspector in charge of this case, 
states, on the contrary, that no attempt 
was made to take this accused as an 
approver while he had anything to do 
with the case. It has already been men- 
tioned that on the 28th, two days before 
the confession was recorded, the Sub- 
Magistrate warned the accused that if he 
made a statement it would be used in 
evidence against him and advised him to 
think over the matter before giving his 
confession. On the 30th, P. W. No. 25 
first ascertained from. accused No. 2 how 
long he had been in Police custody, when 
the Police first questioned him, and how 
many times the Police had questioned him 
about this case. He was then asked if 
he had been forced to make a confession, 
to which he replied that he was making 
it of his own free will. In answer to a 
question, accused No. 2 also stated that 
he knew that the statement would be used 
in evidence against him and he assured 
the Sub Magistrate that during the five 
days that he had been in the sub-jail, 
nobody had asked him to make any statė: 
ment and that he was making the state- 
ment of his own free will and not on 
account of any fear that he would be beaten. 
The Sub-Magistrate then gave his reasons 
for believing that the statement was a 
voluntary one and asked the accused to 
state what he knew about the murder. 
After the confession had been recorded, he 
appended the usual certificate that ac- 
cused. No. 2 was told that he was not bound 
to-msake a confession, that if he did so, it 
would be used against him, and that he 
believed the statement of the accused to 

voluntary one. 
bara his a kisa he states that he told 
the accused that he need have no hope 
that he would escape by making such a 
statement. and indicated to him that he 
would be hanged as a result of making the 
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statement. The questions put by the Sub- 
Magistrate make it quite clear to us that 
he did explain carefully to the accused 
that far from his confession having the 
effect of getting him off, it would get him 
hanged; and if the accused knew this, he 
also knew that being taken as an approver 
would not help him. We have been re- 
ferred to the cases reported in Govindu 
Subbaramayya v. Empsror {1) and Nazir 
Ahmad v. Emperor (2) but these cases 
do not help us, as in every case if is 
a question of fact whether the Court is 
satisfied that the statement made was a 
voluntary one. There may be cases, such 
as in Govindu Subbaramayya v. Emperor 
(1) where the omission to ask the accused 
whether he was aware that it was not 
intended to make him an approver might, 
taken with other circumstances of the case, 
make one strongly suspicious that the 
confession was not Voluntarily made. But 
there may be other cases, such as the 
present one, in which such an omission 
might not lead to that conclusion.» One 
question and answer in Ex. M. has been 
brought to our notice as suggesting that 
this accused was forced to make a state- 
ment. The question was: “Did the Police 
force you to make a confessional state- 
ment ?” to which the answer was: “Head 
Constable Venkatayya asked me to make 
a confessional statement”. The Sub-Magis- 
trate followed this up, of course, with 
another question: 

“Are you giving the statement which you are 
now going to make voluntarily, or is it as a result 


of anyones beating you and forcing you to make 
such a statement ?” 


the reply to which was, “I am going to 
make (it) of my own free will”. The ques- 
tion and the first answer of the accused 
show of course that the Police suggested 
to the accused that he should make a 
formal confession: but presumably this is 
so in every case. Itis most unlikely that 
any accused person of his own accord 
would ask that his confessional statement 
should be recorded by a Magistrate. 
When an accused person makes a state- 
ment tothe Police, one would expect the 
Police, as a general rule, to suggest to the 


(1) 11987) M W N 178; 169 Ind. Cas. 379; AI R 
1937 Mad. 321; 38 Or, L J 753; 45L W 93;10 R M 
19; (1937) 1 M L J 750. 

@) 71M LJ 476; 163 Ind. Oas. 881; AIR 1936 
PO 253; (1936) Or, Cas. 752; 63 I A 372; 37 Or. L J 
897; 17 Lah. 629; 38 Bom LR 987; (1936) OW N 
505; (1936) M W N 745; (1936) O L R 437 (2); (1936) 
A LR77;9 RPO 57; (1938) A L J 89540 0 W 
N 1221; 17 PL T594; 44 L W 583; 19 N L J214; 64 
CL J445 (PO, 
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accused person that he should make that 
Statement before a Magistrate and it is 
only after he expresses his willngness to 
make a statement before the Magistrate 
that a request ismade by the Police to the 
Magistrate to record the confession. It is 
then the duty of the Magistrate to remove 
the accused person from all Police influence, 
to warn him that his statement will be 
used against him, to give him time to think 
ever the consequences of such a confession 
and to satisfy himself that the statement 
made was a voluntary one. We think 
that that was done in this case; and 
the mere fact that some Police Officer, at 
or soon after the arrest of the accused, 
told him to make a confession to the 
Magistrate, is no proof that he was forced 
to make the statement. It is noteworthy 
that not a single question was put to the 
Head Constable with regard to the. cir- 
cumstances under which he told accused 
No. 2 to make aconfession to the Magis- 
trate. Accused 2 was arrested on the 
24th and transferred to the Kamalapuram 
sub jail on the 26th. Certainly from that 
date onwards he was free from Police in- 
fluence and the Magistrate had given him 
two whole days to think over the matter, 
after warning him of the consequences of 
his confession, before the confession was 
actually recorded. We are, therefore, 
Satisfied that the confession was a volun- 
tary one. 

Not much need be said with regard to 
the argument that the confession was not 
a true one. (Their Lordships after dis- 
cussing the confessional statement cf ac- 
cused No, 2 admitted under s. 27, Evidence 
Act, and the injuries on the deceased, pro- 
ceeded). It will therefore be seen that there 
is nothing in the confession of accused No. 2 
“to suggest that part ofitis false. On the 
contrary, the nature of the story and the 
manner in which it was given, leave no 
doubts in our minds that the confession was 
atrue one. With 1egard to the confessional 
Statement of accused No. 2, rendered ad- 
missible by s. 27, we unfortunately do not 
know the exact words used by the accused; 
so that we are unable to divide up his 
Statement literally and say that such and 
such a portion cf it is admissible and such 
and such a portion inadmissible. However, 
we do know fairly accurately from the 
accounts given of the statement in Ex. P 
and in the depositions of P. Ws. Nos. 26, 
27 and 30 the form that this confession took. 
The purport of the statement is certain. 
He was undoubtedly questioned about the 
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billhooks with which the murder was 
committed and the disguise worn by 
accused No.1 and the information given 
by accused No. Z was as to the whereabouts 
of those articles. The statement made by 
him is, therefore, at least admissible as 


‘showing the knowledge of accused No. 2 


that the weapons with which the murder 
was committed and the disguise worn by 
accused No 1 were lying in a particular 
place in the Kondayapalli Kinta. The 
only other evidence against accused No. 2 is 
that of his identitication by P. W. No, 2 as 
one of the men who had committed the mur- 
der. Although P. W. No. 2 did not describe 
accused No. 2 in Hx. B, beyond saying that 
he wore a cloth, he probably saw him both 
in Court and at the identification parade in 
very much the same dress as he was wearing 
at the time of the murder. But, however, 
little weight one attaches to the identification 
of this accused by P. W. No. 2, the evidence 
of the confession, Ex. M, corroborated by 
the fact that he was able to point out the 
place where the weapons used in the murder 
and the clothes worn by the assailant who 
was in Muslim attire were concealed, is 
ampiy sufficient to bring home the offence 
to accused No. 2 

The evidence against accused No. 1 is the 
oral testimony of P. Ws. Nos. 5 to 8, who 
depose that they saw him just before or 
after the offence was committed, the iden- 
fication of this accused by P. W. No. 2 as the 
man. who played the principal part in the 
murder, and the confessional statement of 
accused No, 2, inso far as it can be. taken 
into account against a co-accused.- The 
Principal evidence against accused No. 1 
is of course, his identification by P. W, No. 2, 
and the learned Counsel for the -defence has 
spared no pains to attack this evidence, 
We may say at the outset that there can 
be no doubt at all that P. W. No. 2 had 
ample opportunity of observing the features 
cf accused No. 1 (After discussing the 
evidence regarding the identification parade 
and the identification of the accused by 
P. W No. 2, their Lordships said that they 
would notrely cn the evidenca of the iden- 
tification alone were it not corroborated 
by other circumstances or facts. Their 
Lordships then discussed the evidence of 
P. Ws. Nos. 3 and 5 to 7 and concluded that 
they were not prepared to reject their 
evidence and the judgment proceeded). 
There remains for consideration the effect 
of the confessional statement of accused 
No. 2 against accused No.1. It is contend- 
ed that the value of this piece of evidence 
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= 4. 
is so littlè that it should not be taken 
into consideration at all; but if that were 
so, 8. 30, Evidence Act, would have no 
practical application whatever. Confes- 
sional statements are invariably retracted 
as soon as the ‘accused is represented, 
which, in this particular case, was Very soon 
after the confession was made. The 
strongest Case quoted on behalf of the ac- 
used is Sher Muhammad v. Emperor (3), 
where it is said: 

“The rule is now firmly established that ordinarily 


it is improper to use the retracted confession of an 
accused person against his co-accused.” 


| The whole, legal aspect of the case is 
summed up in this terse statement, the 
rest of the judgment discussing the facts 
of that particular case. The learned 
Judges do not say how that rule has been 
firmly established and what tribunals have 
laid down that rule. In Giddigadu v 
Emperor (4), there was no evidence at all 
except the confession of the co-accused. 
Under such circumstances no co-accused 
could, of course, be convicted; for s. 30 
.gays only that the confession may be taken 
into account, which presupposes the 
existence of other evidence. Periyaswami 
Moopan v. Emperor (5), has no application 
to the point now under consideration for, 
the question there was whether the con- 
fession of..an offence other than that for 
which the accused was tried could be 
considered against .the co-accused. In 
Yasin v Emperor (6), it is pointed out that 
a retracted confession is of little value 
against a co-accused and the fullest cerro- 
. boration is necessary—far more than would 
.bé demanded for -the sworn testimony of 
.at accomplice on oath. With this state- 
ment weof course agree. Obviously, a 
retracted confession has little evidentary 
‘value.against a co-accused when compared 
with the evidence of an acvomplice given 
on oath, which can be tested by cross- 
examination; but when, as in the present 
case, there is considerable . circumstantial 
evidence connecting the accused with the 
murder, the Oourt is entitled to use the 
confession of a co-accused to remove any 
doubts that might still linger ia its mind 
whether, inspite of the fact that the accused 
has been identified, that he was -seen both 
. before. and after the offence under sus- 
3) A IR1527 Lah. 765; 104 Ind. Cas. 639; 28 Cr. 
L J 854; 28 P L R583. 
-> (4) 33 M 46; 1 Ind. Oas.-867; 9 Or. LJ 404, 


- (5) 54M 75; 129 Ind. Oas. 645; AI R 1931 Mad, 
ue (1931) Or. Oas. 281; 32 Or. LJ 448;59 M L J 


11. 
: © 28 0689; 50 WN 670; (1930) M W N 838; 32 
‘LW 527; Ind. Rul. (1931) Mad. 309. ‘ 
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picious circumstances, yet by some chance 
he may not have taken part in the murder. 
If we doubted the other evidence, which 
we do not, the confessional statement 
cf accused No. 2 would assure us that we 
were not mistaken in accepting the identi- 
fication of accused No. 1 by P. W. No. 2, 
that accused No. l not merely stood in 
Muslim dress a few yards away from the 
path when seen by P. W. No. 3, but that 
he soon afterwards took part in the murder 
and that when P. Ws. Nos. 4 and.6 say 
that they met the accused coming from Na- 
bikote just after the murder was committ- 
ed, they were speaking the truth. 

We are, therefore, satisfied that the 
offence has been brought home, not only to 
accused No. 2, but to accused No. 1 also. 
No discussion of the cases put forward by 
the two accused in their statements is ne- 
cessary: because they consist merely nf 
denials and imputations against the pro- 
secution witnesses. For ashocking and 
cold blooded murder, such as has been 
committed on the person of Pedda Konda 
Reddi, the sentence passed was clearly the 
proper one. We, therefore, confirm the con- 
victions and sentences of both the accused 
and dismiss their appeals. 

N.B. Appeals dismissed. 


on’ 


RANGOON HIGH COURT 
Special First Civil Appeal No. 32 of 1937 
May 18, 1937 
Rosgets, C. J. anp LEAO, J. 
C. M. STREE RAMULU—APPELLANT 
versus | 
A. K. CHATTERJEE—RESPONDENT 
. Limitation Act (IX of 1908), s. 19—Endorsement 
on life policy by promisor assigning his right as 
security for loan on pro-note to promisee— Refer- 
ence in it to pro-note—Hndorsement, if acknowledg- 
ment of liability on pro-note, 

Where a promisor makes an endorsement ùpon his 
life assurance policy whereby he assigns to the 
promisee by way of security the right, interest and 
title in the policy in consideration of the loan he 
had taken on a promissory note from the promisee, 
such an endorsement making reference to the pro- 
note is an acknowledgment of liability thereunder 
within the meaning of s. 19, Limitation Act, . 

S. F. O. A. against the.decree of the 
Small Oause Court, Rangoon, dated Febra- 
ary 15, 1937. 

Mr. Doctor, for the Appellant. ; 
Mr. S. C. Chowdhury, for the Respondent. 
Roberts, C. J.—In this appeal, the short 
point which is raised is whether an 
‘endorsement to a policy of: life assurancé 
amounts to an acknowledgment of liability 
within the meaning of s. 19, Limitation 
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Act. A suit was brought in this case by 
the respondent on a promissory note, dated 
- October 16, 1933, and the suit was not 
instituted till December 4, 1936, thus 
being six or seven weeks out of time. 
But on an endorsement to a policy of life 
assurance, the defendant has written the 
| following words: 

“In consideration of a loan of Rs. 800 (rupees 
eight hundred only) given to me and my brother 
(O. M. Kalidas) in October 1933, by Mr. A. K. 
Chatterjee, Advocate, on a promissory note, I do 
herehy assign to Mr. A. K. Chatterjee all my right, 
title and interest in this policy of mine by way of 
security forthe same loan. 

(Sd) C.M. Stree Ramulu. 
14th December 1933,” 

If this endorsement is an acknowledg- 
ment of liability, it is agreed that the suit 
is safe from being time-barred, and I have 
no doubt that the endorsement does in 
terms refer to the prcmissory note given 
and must be taken to be an acknowledg- 
ment of liability thereunder. Accordingly 
there is no real grcund for an appeal in 
this case, and this appeal is dismissed 
with costs. 

Leach, J.—I agree. 

B. Appeal dismissed. 


_ _ LAHORE HIGH COURT 
Civil Revision Petition No. 233 of 
1936 
December 15, 1936 
Jat Lat, J. ne, 
Firm MOHAN SINGH-KISHEN CHAND 
—PLAINTIFE— PETITIONER 
Versus 
Fira JANKI DASS-RAM PARSHAD 
AND ANCTHER— DeFENDANTS—OPPOSITE 
PARTIES 

Partnership Act (IX of 1932), s. 69—Dismissal of 
suit—Conditions for—Dismissal of suit by unregis- 
tered firm—Assignment of claim to registered firm— 
Suit by such firm, if barred. 

Under s. 69, Partnership Act, two conditions must 
exist before a suit can be dismissed. The contract 
must be with an unregistered firm and the person 
suing to recover the amount must be that firm or 

` another unregistered firm ; it is only then, that there 
can be an objection to the maintainability of the 
suit. The mere fact that the contract was with an 
unregistered firm is not sufficient to dismiss a suit 
if the plaintiff is otherwise competent to maintain 
it, Consequently, the mere fact that a previous suit 
by an unregistered firm has been dismissed, cannot 
operate as res judicata against the assignee of thet 
firm which isa registered firm, inasmuch as even 
the unregistered firm can maintain another suit for 
recovery of the same amount after its registration. 

C. K. P, from the decree cf the Additional 
Judge, Small Cause Court, Amritsar, dated 
January 11, 1936. 
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Mr. Din, Dayal Kapur, for the Peti- 
tioner. 

Mr. Dharam Bhushan, for the Opposite 
Parties. 

Order.—Firm Behari Lal-Parshotam 
Das instituted a suit for recovery of money 
against the firm Janki Das-Ram Parshad, 
but this suit was dismissed on the ground 
that the plaintiff firm was not a regis- 
tered firm. Section 69, Partnership Act, pro- 
vides that : 


“No suit to enforce a right arising from a con- 
tract shall be instituted in any Oourt by or on 
behalf of a firm against any third party unless 
the firm is registered and the person suing are or 
have been shown in the Register of firm as part- 
ners in the firm.” 

No decision on the merits was given and 
the suit was dismissed only in view of the 
prohibition contained in this section. 
Subsequently the firm Behari Lal-Par- 
shotam Das assigned the amount claimed 
by them to be due from the firm Janki 
Das-Ram Parshad to the firm Mohan Singh- 
Kishen Chand, who instituted a suit for 
recovery of the amount against the firm 
Janki Das-Ram Parshad. It is conceded 
that the plaintiff firm in this case, that is, 
Mohan Singh Kishen Chand, is a regise 
tered firm and is not, therefore, subject to 
the prohibition contained in s, 69, Part- 
nersbip Act. The suit, however, has been 
dismissed on the ground that it is barred 
by res judicata by virtue of the dismissal 
of the previous suit brought by firm Behari 
Lal-Parshotam Das. 

In my opinion this conclusion of the 
learned Judge is incorrect. Even the firm 
Behari Lal-Parshotam Das was competent 
to maintain another suit for the recovery 
of the amount after registration. No pro- 
vision from the Partnership Act has been 
cited to show thatan unregistered firm is 
not entitled to do business or to legally 
assign its assets to another person who 
himself is competent to maintain a suit. 
Therefore the dismissal of the previous 
suit cannot operate as res judicata against 
the assignee of the firm Behari Lal-Par- 
shotam Das. It is obvious that under 
s. 69, Partnership Act, two conditions 
must exist before a suit can be dismissed. 
The contract must bewith an unregistered 
firm and the person suing to recover the 
amount must be that firm or another 
unregistered firm; it is only then, that 
there can be an objection to the maintain- 
ability of the suit. The mere fact that 
the contract was with an unregistered 
firm is not sufficient to dismiss a suit if 
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_the plaintiff 
maintain it. ; 

1 accordingly accept this petition, set 
“aside the order of the Judge, Small Cause 
Court, and remand the case to it with 
direction to proceed with the suit in 
“ accordance with law. The parties have 
. been directed to appear before the 
trial Judge on January 11, 1937. 
The costs of this petition shall abide 
“the result. - 
N. a 


is otherwise competent to 


Case remanded. 


- MADRAS HIGH COURT 
wi -` Full Bench i 
Leaon, C. J., VARADAOHARIAR AND MOOKETT, JJ. 
December 6, 1937 
In the matter of G, a PLEDAER, , 
ge MANNARGUDI. 
K. SAMBASIVA AYYAR—Oomp.tatnant. 
Legal Practitioners Act (XVIII of 1879), s. 13— 
. Misconduct—Suggestion by Pleader to bribe official 
` amounts to grave misconduct—Fract that proceedings 
- were instituted as result of grudge makes no differ- 
` ence in gravity of offence and is no excuse. | 
For a member of the Bar to suggest that an official 
' or anyone should be bribed amounts to professional 
misconduct, and professional misconduct of grave 
natura The fact that bribes of this nature have 
=. been given by others is no excuse, The fact that 
1 proceedings of this nature are instituted as the re- 
- sult of-a grudge makes no difference to the gravity 
| of the offence and cannot be pleaded in excuse. 
|. Mr. N. Rajagopala Ayyengar, for the 
- Advocate-General, for the Orown. 
_, Mr. A. K. Balakrishnan, for, the Pleader. 
Mr. K. Soundararaja Ayyangar, for the 


, Complainant... wot 
' Leach, C. J—Mr. N. G., a Pleader, 
‘ practising “in the Court of the District 
““Munsif of Mannargudi, has been charged 
“with, professional misconduct and the 
District Judge of West Tanjore has sub- 
` mitted to this Court his report on the 
‘ inquiry. The charge against the respondent 
“was that he wrote to one Ramachandra 
Ayyar, a Vakil’s clerk at Tanjore, to 
obtain surreptitiously a copy of the judg- 
ment in S. O. S. No. 541 of 1925 on the 
_ file of the District Munsif’s Court, Mannar- 
gudi, by offering some inducement or bribe 
“to the record clerk of the District Court. 
The learned District Judge has held the 
‘charge to be proved, but in the circum- 
stances of the case, has suggested that a 
. suspension for a period of 2 or 3 months or 


a 


In the maiter of a., 
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Ja severe warning would meet the case, 
The letter on which the complaint was 
basad reads as follows: 

“Plaintiff's witnesses, K, Sambasiva Ayyar 
(Ettakkudi Sambu). In the judgment of the above 
suit, it has been said that Sambu has given false 
evidence and that he is not honest. So the judg- 
ment inthe said S. O. No. 541 of 1925 is neces- 
sarily required. Sambu has been committed to the 
Court of Session, Tanjore. The case is posted for 
hearing on August 31, 1936, in the Oourt of the 

. Assistant Sessions Judge. Oan we get the above 


_ judgment ? Give something to the record clerk and 


ascertain. If you write to me that the above judg- 
ment can be got, I shall at once send therg Sakti 
Ammal with money for expenses. Please write a 
reply to me regarding the above judgment before 
the coming Tuesday or Wednesday. Let no one 
know that F have written this letter. Please at 
once make enquiries in Court and write a reply to 
me. 


We are unable to read this letter as 
meaning that the respondent was intending 
‘to obtain a copy of the judgment referred 
to surreptitiously. But it certainly does 
contain instructions to a Vakil’s clerk to 
give tothe record clerk a bribe for supply- 
ing information with regard to the record. 
For a member of the Bar to suggest that 
an official or anyone should be bribed 
amounts to professional misconduct, and 
professional misconduct of grave nature 
The fact that bribes of this nature have 
been given by others is no excuse. In this 
case the learned District Judge has suggest- 
ed that a lenient view should be taken 
because the respondent has been a member 
of the legal profession for 25 years and has 
hitherto held an. unblemished record. We 
will accept this recommendation of the 
learned District Judge and in view of the 
past record of the respondent we will not 
impose the penalty which the offence 
deserves. We consider that in this case a 
suspension from practice from now until 
the end of January, 1938, will be sufficient, 
and the respondent will be -suspended for 
this period. But we wish it to be clearly 
understood that we regard offences ‘cf this 
nature as being grave offences, and in 
future, the punishment will be made to fit 
the offence. I will add that the fact that pro- 
ceedings of this nature are instituted as the 
resalt of a grudge—as appears tc be the case 
here—makes no difference to the gravity 
of the offence and cannot be pleaded in 
excuse. 


N.B. Pleader suspended. 
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Abatement—Appeal— Plaintiffs getting prelimi- 
nary decree for foreclosure —Appeal by defendants 
One of respondents dying—Legal representatives 
not brought on record — Appeal against him 
abating—Whole appeal, if abates—Principles— 
Plaintiffs forming joint Hindu familty—Whether 
makes any difference, 

The question whether the partial abatement caused 
by a death of a party to an appeal leads to an abate- 
ment of the appeal in its entirety depends upon 
general principles. It is impossible to lay down 
any general rule which will be of universal applica- 

. tion. Each case must be decided on its own facts. 

The underlying principles, in such cases, are (1) “if 

a decree can be passed and given effect to in so far 

as the rights of the parties actually before the Court 

are concerned without interferring with the inter- 
ests of others then the suit or the appeal can con- 
< tinue, if not, it abates as a whole. (2) The Court 
must see that it does not pass a decree, which it may 
„fnd itself incapable of executing owing to the circum- 


. Stances thatthe lower Court's decree in favour of the. 


deceased respondent has become final in consequence 
of the partial abatement of the appeal against him. 
A mortgage for an entire sum is from its very 
purpose indivisible; and that character of indivisi- 
bility exists with reference not only to the mortgages, 
but also to the mortgagor; save by special arrange- 
ment between all the parties interested, neither mort- 

- gagor nor mortgagee, nor persons acquiring a partial 


< interest through, either, can obtain relief under the 


1 


? 


, Mortgage except in consonance with that principle of 


“indivisibility. . When, a “mortgage effects the con- 


, Véyance of the real estate to the mortgagees ag 


tenants-in-common, then no redemption can be 
` effected of part of the property by paying to oneof the 
mortgagees separate debt, tis not a mortgage to 
each of a divided half but a conveyance to them of 
the whole property. It follows from this, as wall as 
froma. 60 of the Transfer of Property Act, that a 
suit on a mortgage cannot lie unless all the parties, 
or their representatives are joined. If then a suit 
cannot proceed in the absence of a party to the 
transaction, it is difficult to sse how an appeal can. 
The principles must be the same in both cases. Any 
other view would lead to incongruity, S> where, 
in an appeal by the defendants against a foreclosure 
decres obtained by the plaintiffs, one of the plain- 
tiff-respondent dies and appeal against him abates, 
the whole appeal abates and ¢innot proceed; things 
would not be different even if the deceasad plaintiff, 
along with the other plaintiffs formed a joint Hindu 
family. Oncea decree is madein a suit the parties 
acquire rights and incur liabilities on the making of 
it Which are lixed unless or until the desree is varied 
or sat aside, Tue deceased plaintif consequently 
acquires rights under the decree ia suit wnich he 
can enforces in defeasance, if necessary, of all 


` rules which normally govern the conduct of affairs in 
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Abatement—conceld. 


a joint Hindu family. Even if the other two plain- 
tiffs compound with the defendant azainst his 
wishes he would stiJl have been entitled to execute 
the whole decree on behalf of all under O. XXI, r. 15. 
Therefore his rights in this respect are something 
over and above the usual rights of a mere member of 


“a joint Hindu family. They resemble, though not in 


all respects, the rights which a co-parcener has of 
acquiring separate property of his own without for- 
feiting his position as a member of theco-parcenary. 
But this does not imply that he would thereby have 
the right to consider the nioney or the property as his 
own self-acquisition; that.would depend upon a num- 
ber of factors. But he would have been entitled to en- 
force execution whether the others want itornot. To 
that extent he acquires a right, and consequently 
an “estate” within the meaning of s. 2 (2) of the 
Code of Civil Procedure, which is peculiarly his 
own, Ifthatisso, then, his sons would succeed to 
this separate and individual right which he has 
thus acquired in the same way as they do to the 
rest of his separate estate. They are the ones therefore 
who after his death represent the “estate” which had 
become so peculiarly his own under the decree, and in 
their absence, the appeal cannot succeed. GuANARAM 
v, BALBAADRASAI Nag. 44 
Accounts—Suit on forged bahi-khata—Decree on 
admitted sum, if can be passed. 

No decree can be passed ina suit brought on the 
basis of a forged bahi-khata, even on the admitted 
sum due by the defendant. NAGINA RAI v. RAGHUBAR 
Sings > Pat. 256 


Acts—General. 


Act 1839—XXXII. Sez INTEREST Aor. 

—— 1860—XLV. Ses PeNaL UODE. 

—— 1863—XX. See RELIGIOUS ENDOWMENTS Aor. 

—— 1869—i1V. See Drvosoz Aor. 

—— 1870-—VII. See Courr Fess AOT. 

—— 1872—I. Sez Kvipenoz Aor. 

—— 1872—IX. Sze Contraor Aor. 

—— 1874—II[[L, Ses Maukgiep Women's PROPERTY Aor 

—— 1877-—-I. Ser Sprorric RELIEF AOT. 

—— 1878—I, Sre Oprrum AoT. 

—- loJ¥—XVIiI. Sez LEGAL Practirioners AOT. 

——— 1481—XXV1. Sze NEGOTIABLE INSTRUMENTS ACT. 

—— 1882—II. See Trusts ACT. 

—— 1882—IV. Sze TRANSFER OF PROPERTY AOT. 

—— l884—V. EE Easements AOT. 

—— 1887—VII Sez Suits VALUATION AOT. 

— 1887—IX. Sse PROVINCIAL SMALL UAUSE Courts 
AOT. 

—— 1890—VIII. Sze GUARDIANS AND WARDS AOT. 

—— 1@:0—1X. Bee KAILWAYS Act. 

—— 1893—l1V. Sss PARTITION AOT. 

—— 1894—I. BaB LAND ACQUISITION ÅOT. 

—~ 1895—XV. Sez Crown URANTS AOT, 


IH 


il INDIAN GASES 


Acts—General—concld. 


Act 1897—X, SEn GENERAL CLAUSES AOT. 

—— 1898-V. Segs OrIMINAL PROOEDURE Oops, 

—— 1899—II. Sze Stamp ACT. 

~ J899-—-IX. Sez ARBITRATION Act. 

—— 1908 -V. Segs Cryin Procepure CODE. 

-—— 1908—IX. SER LIMITATION Aor. 

-—— 1908-—XVI. Sez REGISTRATION Aor. 

—— 1909—ITI. Sez Pxresipency Towns Insouvenoy 

Aor, 

--— 1910~—IX. Bes Exsorrrorry AoT, 

-~— 1912—-VI. Sze LIFE Assuranog COMPANIES Ao. 
—— 1913—VIL. Sez Companres AOT. 

—— 1914—I1. Sas COPYRIGHT Aor. 

~ 1914—VIIL Ses Motor VEBSICLES Act. 
«—— 1917—I. BEB INLAND Steam VESSELS Act. 

~~~: 1918—X. See USURIOUS Loans ACT 

—— 1920—V. Ses PROVINOIAL INSOLVENOY Aor. 

~~ 1920—XIV. Sez OHARITABLE AND RELIGIOUS 

TRUSTS AOT. 

—~ 1922—XI. Sge Income Tax Act. 

— 1993— VIII. See Workmen's Compensation Act. 
~—— 1925—XXXIX. BER BUCOESSION Act. 

mn 1930—lII Sse SALE or Goons Aor, 

——— 1932--IX, Sze PARTNERSHIP AOT., 


Acts—Bengal. 


Act 1870—VI. “Sep BENGAL VILLAGE CHOWKIDARI AOT. 

— 1885—III. See BENGAL LCOAL SELF-GOVERNMENT 
Aor. 

~— 1885—VIII, Sse BENGAL Tenanoy AOT, 

w 1887—XII. Ses BENGAL, AGRA AND Assam Orvin 


Counts AOT. 
cm 1895—VIII. oe BENGAL SANITARY DRAINAGE 
oT. 
—— 1919—V. Sse BENGAL VILLAGE SELF-GOVERNMENT 


BOT. 
~ 1928—~TII. See OALOUTTA MUNJOIPAL Aor. 
—— 1932—XV, Sse BENGAL MUNIOIPAL Act. 
-—— 1933—VIL Sze BENGAL MONEY-LENDERS AOT, 
— 1934—XJ1T. Sze BENGAL Waxy AOI. 


Acts—Blhar and Orissa, 


Act 190S—VI. Ses Cuora NAGEUR Tenanoy AoT. 
—— 1934— VIII, Sex Bimar Tznanoy AoT. 


Acts—Bombay. 


Act 1879—XVII. See DEKKEAN Aariourrurists' 
Revrer Act. 
— 1895—ITI. Bes Pea! WAGERS (AMENDMENT) 
CT, £ 


—— 190611. Bes BOMBAY MAMLATDARS' Courts Act, 
—— 1936—IIL See Sees MARRIAGE AND Drvorcs 
or, 


Act—Burma. 


Act 1927—VI. Ses poe CO-OPERATIVE SOOIETIES 
oT. 


Acts—C., P. 


Act 1916— 11. Sse O. P. LAND ALIENATION AOT, 
—— 1917—IT. Sze 0. P. LAND REVENUE Act. 
—- 19:0—I. SreC.P. TEnanoy Act, 

—— 1928— Ses Berar Lanp REVENUE CODE 
—— 1$28— IK, Sze O.P, BORSTAL AoT, 


Acts—Madras, 


Act 1864—IT. Sze MADRAS REVENUE RECOVERY Aor. 
—— 1&65—VII. SEE MADRAS IRRIGATION CESS Act, 
—— 1886—I. Ses MADRAS ABKARI Act. 

—- 1892—VII. Bes Mangas Orry Orvin Couets Aor. 
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Acts—Madras—coneld. 


Act 1894—II, Sez MADRAS PROPRIETARY Estates 
VILLAGE Szxvick Aor, 

—- 1§95—IT], Sez Mapeas HBREDITARY VILLAGE 
Or Fiogs ACF. 

—— 190@—TI. Sez Mapras Estates LAND Aor. 

1919—IV See Mapras City MUNIOIPAL Act, 

1927— II. Ses Mapeas HINDU Reticious En- 

DOWMENTS AcT, 
—— 1930—IIJ. Ses Mapras GAMING AOT. 


Acts—Punjab. 


Act 1883—XX. Sze PUNJAB District Boarps Act. 
—— 1900—XIII, Sez PUNJAB A eeN og LAND. 
cT. 
mn 1911—111. Sez PUNJAB MUNICIPAL Act, 
a 1912—V, See COLONIZATION OF (GOVERNMENT 
LANDS PUNJAB) Act. 
—— 1913—I, See PUNJAB PRE-EMPTION AOT, 
——— 1920—I. Sze PUNJAB LIMITATION (Custom) Acrt. 
—— 1999—II. See PUNJAB SMALL Towns ACT, 
—— 1995— VIII. Sre Siku GURDWARAS AOT- | 
—— 1934—V1I. Sez PUNJAB RELIEF of INDEBTED- 
< Ess AOT, 
1936—IJ, Sze PUNJAB DEBTORS’ PROTEOTION AOT, 


Acts—U. P. 


1869—I, Sez OuDs STATES Act. 

-—— 1886—XXII. Ses Oups Rent Aor. 

mn 1901— ILL See U. P. Lanp Revenus Aor. 

—— 1916—II Suz U. P. MUNICIPALITIES AOT, 

—— ]926—III. SEB AGRA TENANOY Act. 

—— 1934—XXV. Suz U. I. Enoumperzy EsTATES 


AOT, : 
—— 1934—XXVII Sze U. P. AGRIOULTURISTS 
RELIEF Act. 
Regulation. 


Reg. 1919—II. Szs BENGAL LAND Assessment (RR- 
sUMED LANDS) REGULATION. 
—— 1892—III. Sge SIND FRONTIER REGULATION. 


Statutes. Me < 

Stat. 1915 (5.&-6 Gro. V, Ox. 61). SEE QOVARNÉENT ‘ov 
see ee op INDIA Act: i 

—— 1922—(Revisep STATUTES, Guar. 133). Sex 


: ALBERTA Lanp TITLES Act, 
—— 1926—(16 6 I7 Gzo, V, Ou. 40), Sze INDIAN AND 
COLONIAL Divorce JURISDICTION AOT, 


Additional evidence. Sze Oivil Procedure Code, 

1908, O. XLI, r. 27 137 
Adjournment. Ses Muhammadan Law 389 
Aaministratlon—Hiındu debtor—Creditor, if can 

bring administration suit against his undivided son, 

Section 53, Civil Procedure Code, extends the mean- 
ing of theteim legal representative as defined in 
s. 2, el. (11) by expressly making the son or des- 
eendant ofa Hindu, his legal representative, in res- 

ct of the joint family property in his hands which 
is liable under Hindu Law for the satisfaction of 
debt of thedeceased ancestor. The obligations of 
the son or other descendant in respect of the debts of 
the deceased ancestor which are not illegal or im- 
moral, are alter the enactment of s. 53, Civil Proce- 
dure Code, precisely those of an heir and the very 
reasons which would muke it equitable and desirable 
to enable a creditor to file a suit for administration 
of the assets of a deceased person in the hands of 
an heir or administrator or executor would make it 
equitable and desirable that a creditor should be 
allowed to bring an administration suit against the 
undivided son of a Hindu debtor. A, L, MEBNAKSEI 
Acust v. RAMASWAMI CnETIIAR Mad, 674 
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Adverse possession. Sne Go-owners 103, 327 
Minor— Possossion of guardian — Whether 


adverse, 

“During the period of guardianship the guardians 
cannot be heard toset up any adverse title to the 
minor. Their possession would be deemed to have 
been that of bailiff or agent on behalf of their ward 
but not hostile to him. The question of limitation 
does not arise in a case when guardian is himself in 
possession of the ward's property. RaAMJI v MADKI 

Nag. 103 
———Trespasser's possession, when adverse to real 
owner. 

Possession of a trespasser cannot be adverse to the 
real owner so longas the realowner is not entitled 

- to possession and is, therefore, not ina position to 
ut an end to the trespass. NARATTAM Dey v. 
BRENDRA LAL Kanan Cal. 439 

User of land by granting lease for grazing 
cattle in rainy season— Whether sufficient to give 
title by prescription. 

User of landby granting leave for grazing cattle 
during rainy season does not amount to adverse 
possession and is insufficient to give a title to the 
land by prescription. User of this sort is common in 
India and excites no particular attention and it is 
neither intended to denote nor anderstood as denoting 
a claim tothe ownership of the land and is not 
sufficient to give title by prescription. DWARKA Das 
y. MUNICIPAL COMMITTEE, AMRITSAR Lah. 971 
Agra Tenancy Act (II of 1926), ss. 14 (1), 8 (1) 

-Agreement fixing rent of ex-proprietary tenancy 

at rate "contrary to 3. it (1y—Validity — Order 

under s. 36, U P. Land Revenue Act (III of 1901), 

based on such agreement—Validity. 

An agreement between landlord and tenants fixing 
the rent of an ex-proprietary tenancy at 8 rate 
contrary to the provisions of g. 14 (D), Agra Ten- 
ancy Act, is void under 8. 8, An order under s. 36, 
U. P. Land Revenue Act, based on that agreement, 
therefore, is invalid, Sucarr UBAUBE V. BALDEO RAI 

All, 425 
8.33—Suit for accounts only and not for 

recovery of any amount — Valuation—R. 28 (3), 

ander 5.9, Suits Valuation Act (VII of 1887)— 

Such suit before Civil Judge - No accounts taken 

—Interest not calculated — Suit found triable by 

Munsif—Plaint, if can be returned at this stage, 

for proper presentation before Munsij. 

Tn a suit filed under s. 33, Agra Tenancy Act, the 
relief prayed was that the amount due from the 
plaintifis to the defendant be declared by the Court 
to be the sum stated in the plaint “or such other sum 
asthe Court may, after rendition of accounts from 
the defendant, adjudicate as payable”. The plaintiffs 
were not suing "to recover the amount which may 
be found dueto them on taking unsettled accounts 
between them and the defendant", It was a suit for 
accounting pure and simple and no deeree for re- 
covery of any sum of money was sought by the plain- 
tiffs. On the contrary it was admitted inthe plaint 
that the plaintiffs were indebted to the defendant in 
alarge sum and no set-off was claimed. It did not 
appear from the record that the accounts had been 
investigated by the Court or that the question of 
reduction of interest had been considered, both of 
which things would have had to be done before a 
decree could be passed under s. 33 when only some 
evidence regarding the status of the plaintif as 
an agriculturist was led, it was found that the suit 
should have been instituted before 8 Munsil: 

Heid, that the suit should be valued as provided by 
r. 28 (3) of the Notification No, 7067/80-3 (4) of 
December 17, 1935, igsued under s. 9, Suits Valuation 


Act. 
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Agra Tenancy Act—contd. 


Held, also that the suit not havin, g proceeded for» 
gould be returned for presentation "o proper Court; 
Bets Benart LAL v. GOPI Nata : All 91 
—3, 99— Tenant wrongfully ejected and 

prevented from getting possession by co-sharer 

landlord—Suit under s$. 99, in Revenue Court— 
`- Maintainability of f 

It is not necessary that a wrongful ejectment 
should be made by the whole body of the landhold- 
ers. If a tenant is wrongfully ejected or prevented 
from obtaining possession of his holding or any part 
thereof, otherwise than in aceordance with the pro- 
visions of the Agra Tenancy Act, by any co-sharer 
of the landholders, 8. 99, would apply and_a suit 
would lie in the Revenue Court, RAM OHANDER 
Sinag v, NIJA ea Au. 651 
ss 99, 121—Applicability of £8. 95 and 121, 

The first requisite for the application of ss. 99 
and 121, Agra Tenancy Act, is thatthe suit must 
be by a tenant. DEOKINANDAN PANDEY v, RAM OwANDBA 
TEWARI All. 180 
ss 99, 121, 230—Pized rate tenancy 

belonging to joint family—Suit by one member for 

setting aside alienation by another—Sutt, if awit by 
tenant —Civil Court, jurisdiction of. KA 

Where a fixed rate tenancy belongs to  @ joint 
Hindu family, rent is payable by the family as such 
and it is the family that should be considered. to be 
collectively the tenant in respect thereof. It is not 
correct to say that the component parts of the 
joint family are co-tenants between themselves or 
vis a vis the landlord. None of them has a defined 
share which he can call his own. Whatever luter- 
est he hag inthe tenancy is ljableto fluctuation. 
It may increase or decrease and may even lapse. 
Therefore, a suit by one of the members for setting 
aside an alienation made by another member and 
for a declaration that such alienation does not affect 
the interest of the oy includ ne oe of thie 

laintiff, is not a suit by a tenant and consequen 
k 3, 99 and s. 121 read with s. 230 and Beh. I, 
would not exclude the jurisdiction of the Civil 


e KINANDAN PANDEY v. RAM OJANDRA TEWARI 
Court. DEOKINA eo 


s. 227—Lambardar, if can sue for settle- 
ment of accounts—Suit by co-sharer to recover 
excess and settlement of accounts—Parties to suit 
— Duty of Court under 0. I, r. 10, Civil Procedure 
Code \Act V of 1908). 
There is nothing to prevent a lambardar from 

instituting a suit for settlement of accoants under 

s, 227, Agra Tenancy Act. Every lambordar is a 

co-sharer first and anything else afterwards. The 

lambardar does not make him any 














Tf a plaintiff, whether he ia a lambardar or an 


ordinary co-sharer, ers 
a suit for settlement of accoun I 5 sn 
difficulty can arise and the Court will be ina posi- 


tion to determine which of the co-sharers is entitled 
to profits and which of them, 
excess of his share, 
that the only person to whom the 
of one of the co-sha ] i f 
there shoula be no difficulty in passing 8 decree in 
favour of the plaintiff against Yi I 

sharer. Even if the plaintiff omits to implead all 
necessary parties in his plaint, the Qourt should, in 
the exercise of its wide powers un 

Givil Procedure Code, im plead all or such other co- 
sharers as may be considered to be interested in the 
regult of the anit so an to decide once and for allthe 
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rights and liabilities ofall the co-sharers in the 
mahal. Garras SINGH v. Tey BINGH | All. 884 
n — 8. 230. Sree Agra Tenancy Act, 1926, 

8, 99 180 








— 8. 230—Zar-e-peshgi lease—Lessee to pay 
certain advance and remain in  possession—~ 
Successor-in-interest of lessor denying lease—Suit 
by lessee for return of advance—Sutt, held cognizable 
by Civil Court. 

A 2ar-e-peshgi lessee by the terms of the lease was 
to.pay to the lessor certain amount as ,advance 
money and to make certain annual payment and also 
to remain in possession of property. The successor- 
in-interest of the lessor denied the validity ot the 
lease and took possession cf the property. The 
lessee instituted a suit for return of the advance 
money paid : 

Held, that the suit was based upon the repudia- 
tion of the lease and, therefore, was cognizable by the 
Civil Court and that s. 230, Agra Tenancy Act, did 
not apply to such a case. Movammap ANIS v. IQBAL 
Husain All. 642 
8 264—Applicability of O. XXXII, r 7, 
Civil Procedure Code (Act V of 1908), to proceedings 

under Agra Tenancy Act. 

By virtue of s, 264, Agra Tenancy Act, provisions 
of O. XXXII, 7. 7, Civil Procedure Code, apply to 
proceedings under the Tenancy Act. Suo ir OUHAUBE 
».-BAaLDEO Rat All. 425 


Alberta Land Titles Act (Revised Statutes 





1922, Chap. 133). Ses Contract 88 PC 
Amendments. 

Sze Pleadings 707 

See Practice 292 


Appeal—Competency to file—Person not party to 
suit—Whether can maintain appeal. 

Only persons whose names appear as parties to the 
decree or order of the Court below, are entitled to 
appeal if they are aggrieved. Where a person's 
name does not appear in the array of parties, it is 
open to him to ask the Court to implead him If he 
has not chosen to do so, he cannot maintain an ap- 
peal. Sapsu Mar-Kegazana MAL v. DEVI OHAND 

Lah. 505 

mm Evidence—Rejection of documents giving 

reasons— Discretion of lower Appellate Court will 
not be interfered with by High Court. 

Where the lower Appellate Court has rejected 
certain documents produced in appeal giving reasons 
for doing so, the High Court will not interfere with 
the discretion exercised by it. FATU v. PALI 

Lah 887 

=~ Letters Patent—Single Judge considering 
evidence fully and recording conclusions against 
plaintiff—Onus ts on plaintiff to prove incorrect- 
ness of those conclusions in Letters Patent Appeal. 

Where. the evidence has already been fully exa- 
mined by a Judge of the High Court and is con- 
sidered to be insufficient for the purpose of establish- 
ing the plaintiff's allegation, the onus lies heavily 
on the plaintiff, in a Letters Patent Appeal by him, 
against the decision to show that the conclusion 
arrived at by the Judge is legally erroneous, Diwan 
Quand v. GUJRANWALA SUGAR Mitts Co, Lrp. 

E Lah. 165 
Appropriation, Ser Debtor and creditor 133 
mem — M origage-deed stipulating that money paid be 

appropriated towards interest first and balance 
towards principal—Amount paid must be 
appropriated according to deed, 

Where there is a definite stipulation in the 
moortgage-deed that themoney paid is to be 
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appropriated, in the first instance, towards payment 
of interest and .the balance set cff against the 
principal due, the mortgagee must apply,the money 
received in accordance with the provisions of the 


mortgage deed. Inthe matter of Missrs. GoPIBAM 
GoBINDRAM Cal. 898 (b) 
Approver. Sre Criminal trial 484 
Arbitration — Award — Award merges and 


extinguishes claims in submission—Award being 

made, submission and award furnish only basta for 

suit and constitute bar to any action on original 
demand 

A valid award, operates to merge and extinguish 
all claims embraced jn the submission, and, after it’ 
has been made, the submission and award furnish 
the only basis by which the rights cf the parties can 
be determined, and constitute a bar toany action on 
the original demand. Maune Po Irv Ma Bu Li 

Rang. 690 

Award—Parties agreeing that arbitrator 

should question one party in absence of other and 

also in absence of Counsel—Award made on such 
procedure, if valid. 

An award will be set aside on the ground 
of interviews having taken place between the 
arbitrator and the one party in the absence of 
the other. But, that is subject to this qualifica- 
tion that if the parties choose to agree to a 
different mode of procedure, then that procedure 
normally should be followed and it would be quite 
competent to the arbitrator to deal with the 
matter on the lines agreed upon by the parties. 

Where, therefore, the parties agree to the pro- 
posal of the arbitrator that he should question 
each party separatély in the absence cf the other 
and also not in the presence of their Counsel, 
and an award is made following such procedure, 
the award is valid and cannot be set aside, BAIINATH 
v. BAJBANGLAL KAMALIA Cal. 816 

Award—Suit for possession of land--Oase 
referred toarbitrution outside Court and suit 
dismissed— Clause in agreement that party not 

abiding by decision of arbitrator would pay Rs. 200 

damages to party abiding by it—Award in favour 

of plaintiff—Defendant not giving possession— Suit 
by plaintiff for possession and Rs. 200 as damages 

—Suit held maintainable but that plaintiff could 

not get both possession and compensation—-Civil 

Procedure Code, 1998, Sch. II, para. 20. 

A plaintiff brought a suit for possession of certain 
land but the case was referred tothe arbitration 
outside the Court by an agreement and the suit was 
dismissed. There was a clause in agreement that a 
party nut abiding by the decision ofthe arbitrator 
would pay the party abiding by it Rs. 200 as com- 
pensation for breach of the agreement. An award 
was made in favour of the plaintiff but the defend- 
ant refused to give possession. In a suit by the 
plaintiff to recover possession of the land and Rs. 200 
as compensation for breach’ of agreement : 

Held, that the suit was maintainable; Rs. 200 were 
meant to be paid as compensation for non-delivery 
of land but the plaintiff could not recover both possés- 
sion of land and compensation and he was not 
entitled to land if the defendant paid Rs. 200. MAUNG 
Po Irv. Ma Bu Li Rang, 690 
—Award—Suit on—Suit can be filed on award. 

irrespective of procedure in Sch. II, Civil Pro- 

cedure Code (Act V of 1908). 

The Civil Procedure Code envisages the filing of 
regular suits on arbitrators’ awards apart from ap- 
plications to file.awards under Sch. II tothe Cade, 
A suit can, therefore, alwaye be filed on an award 
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èspite s. 89, Civil Procedure Code, which only deals 
vith the filing of awards under that special proce- 


respective of the procedure laid down in Sch. 11, 
E MaunG Po Irv Ma Bu Li 


ure. Rang. 690 


meeArbitration Act (IX of 1899)—Member of firm of 


architects holding inquiry as to cost of work done 
in case of dispute between owner and contractor— 
Such member, if subject to Act. , 
“When a member of the firm of the architects ia 
olding an inquiry asto the cost of a piece of work 
«done in case of a dispute between the contractor and 
he owners heis acting in his ca;acity as an arbi- 
rator and is subject tothe provisions of the Arbi- 
tration Act. HARNAMSING JAWLERSING v. PARSRAM 
LALO AND * Sind 401 
—-—— SS. 11, 15— Order refusing to file award— 
Appeal, if lies—Appeal filed—If can be treated as 
revision — Decree on award—W hether necessary. 
There is no appeal under Arbitration Act, against 
an order refusing to file an award. But where it has 
been filed through mistake, it can be heard as 
revision. 
Under s. 15, Arbitration Act, the award when filed 
in the Court of the District Judge shall have the force 
of a decree. So no decree need be passed on an award 
towhich the Arbitration Act applies. The passing 
of the decree therefore isa superfluous act for doing 
which the Court has no legal sanction. It is con- 
sequently a nullity and a surplusage which must be 
ignored, and’is no bar to an application to enforce the 
award. PEoPLES BANK or NORTHERN INDIA, LTD. v. 
Frew LEKHU RAM & Sons Pesh. 11 
——— §.15. See Arbitration Act, 1899, s. 11 


Award, Sep Arbitration 690 


Banker and customer — Liability of collecting 
Bank — Contract by firm O to purchase goons 
from foreign firm E through their agent— 
Invoice to be sent in name of O, bill to be 
drawn on them through certain Bank, shipment to 
be by post parcet and payment to be 0 days 
after sight documents against payment— Bank pre- 
senting bill of exchange and payment made—No 
intimation to firm © by Bank of date of arrival of 
goods— Goods returned as uncluimed—Suit by firm 
O against Bank for recovery of money paid— Held, 
Bank was Liable to piy money received. 

A firm C entered into a contract with a foreign 
firm # through their representatives by which they 
indented certain goods. Under the terms of the 
contract, an invoice had to be sent in the name of 
the firm C, the bill to be drawn on them through 
the Chartered Bank of India andthe shipment of 
goods tobe by post parcel and the condition as 
regards payment to be 30 days after sight—docu- 
ments against payment. On December 12, 1932, the 
Bank piesented the bill of exchange drawn on 
firm C by firm E and endorsed in their favour 
which was accepted by firm C on the very day, 
The bill was payable on January 14, 1933, on which 
the firm C paid the amount. The Bank did not 
intimate the firm C the date ofthe arrival of the 
parcel and when the firm C applied to the post office 
for its delivery, it was intimated that the parcel was 
returned on January 12, 1933, to the sender as no 
delivery was taken by the Bank although the inti- 
mation of the arrival of the parcel was duly given 
to it. The firm C brought a suit for the recovery 
of the money received by the Bank without considera- 


tion : 
Heid, although the Bank was under no obliga- 
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tion to keep the goods yet it was undera duty to 
see that by any act or omission of theirs, the 
buyer was not prevented from taking delivery of 
the goods. The Bank was clearly guilty of negli- 
gence in not intimating the date of arrival of the 
parcel to the firm C and thus was liable to pay back 
the money received C-:ampPion AUTOMOBILES, LTD. 9. 
CG. ARTERED Bank OF INDIA, AUSTRALIA AND OaINA 

Mad. 989 
Benam! transactions. Sez Civil Procedure Code, 

1908, s. 66 (1) 387 
Benamidar. Sze Mortgage 464 
Bengal, Agra and ‘Assam Civil Courts Act (Kl! 

of 1887), s. 37—Question of dower, if comes 

under s8. 37. 

Although the phrase used in s. 37 of the Bengal, 
Agra and Assam Civil Courts Act (XII of 1887), is 
“ marriage or caste or any religious usage or institu- 
tion |“ and the topics of divorce, dower, betrothal 
family relations, are not particularised as in the 
enactments of other provinces, this does not im- 
part an intention that the social and family life 
of Muslims should be differently regarded from pro- 
vince to province or that in Bengal, Agra or Madras 
Muslims are not to be governed in such matters by 
their own personal law. The terms ofs. 37 merely 
repeat those of s, 24 of Act VI of 1871, which in turn 
reproduce those ofs. 15 of Bengal Regulation IV 
of 1793, to which the Company's Courts had always 
given a wide interpretation and to which indeed 
they had in practice added. SABIR HUSAIN v FARZAND 
Hasan 1PC 
Bengal Land Revenue Assessment (Resumed 

Lands, Regulation Act Il of 1819)—Resumption 

—Nature of tenancy, if affected. 

A tenancy does not necessarily remain the same 
after resumption by Government under Bengal Land 
Revenue Assessment (Resumed Lands) Regulation. 
Where a previous holder did not appear there 
Government would not be bound to settle the land 
with tte original holders and it would be left to 
the owner of the estate within which the lands were 
included to make settlement with the previous 
tenant. GoPI Mo. AN JRO TAAKUR v. BEPIN EEHARI 
Baakat Cal. 358 


Bengal Local Self-Government Act (Ill of 1885) 
s. 5—Magistrate of District delegating aut- 
horitu to Subordinate Magistrate-—Whether divest- 
ing of authority—Generat Clauses Ast (X of 1897) 
s. 21, 

By s.5 of the Bengal Local Self-Government Act, 
‘Magistrate of the District” includes any Magistrate 
subordinate to the Magistrate of the District to 
whom he may delegate all or any of his powers under 
the Act The word “includes” in the definition in- 
dicates that the District Magistrate is not divested of 
his anthority after he has delegated his powers. 
The Magistrate of the District under s. 5 has a con- 
tinuing authority to delegate his powers under 
r. l-A of the Hlestion Rulesand can alter, amend or 
recall any order made unders. 5. His powers are 
the same as those under s. 21, General Clauses 
Act. SUBODH CHANDRA CHAKRAVARTYI V. JNANENDRA 
Nata CHAKRAVARTI Cal. 846 


Bengali Money-lenders’ Act (Vii of 1933), s. 3—- 
Inter pretation—‘ Charged”, meaning of—Harshness 
or unfairness of bargain, how determined. 

The word “charged” in s. 3, Bengal Money- 
lendere’ Act, qualifies the words “ money-lent” 
and it means, “charged” or payable under 
the contract of loan. It is the nature of the 
stipulation between the parties ab the time of the 
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contract that determines the question as to whe- 
ther the transaction is one which can be called 
harsh’ and unfair within the meaning of the section 
and, both the two clauses. mentioned above have re- 
ference to the actual stipulations inthe contract. itself 
regarding the amount of interestor the period of 
rests irrespective ofthe claim made by the plaintiff 
in the suit. Kas Kumar Biswas v, GopaL Guna 
INDUSTRIAL BANK, LTD. Cal. 138 
Bengal Municipal Act (XV of 1932), ss. 123, 

182, and Sch. IV, Class 1——Applicability— 

Trade, meaning of—Company only manufacturing 

jute but not carrying on exchange within Munici- 

pality —It comes under Sch. IV, Class I—If liable 
to be taxed under s. 182 read with s. 123 and 

‘Sch. IV. 

In its ordinary meaning trade includes the idea of 
exchange of the articles produced or etored for 
money; and a company can hardly bs said to be carry- 
ing on trade within a Municipality unless the ex- 
change of goods for money takes place there. Where 
the company carries on no such exchange within the 
Municipality and its business there is confined to the 
manufacture of jute, in carrying on the business of 
the manufacture of jute within the Municipality, the 
company does not come under Class 1, Sch. IV of the 
Bengal Municipal Act, for it cannot besaid to be 
carrying on trade within the Municipality even 
though it carries on business for profit there. Such a 
Company, therefore, is not liable to the license tax 
under s. 182 read with s. 123 and Sch. IV. MUNIOIPAL 


COMMISSIONERS, BARANAGORE v, BARANAGORE JUTE 
Eaorogy Co., L/TD. Cal. 900 
m 8,182, Sez Bengal Municipal Act, 1932, 

s 123 900 


s 326, as amended—-— Person removing 
‘partition wall—Cubical cıpacity of building mot 
altered— Person, if comes under s. 326. 

Clause (2) of s. 326, Bengal Municipal Act, only 
refers to increase in cubical capacity ofa building 
or any part thereof. 

Mere removing of the partition wall and thus 
increasing the area of the room, does not neces- 
sarily result in the increase of the cubical capacity 
ofthe building as distinguished from the rooms 
within the building. Unless it is shown that the 
cubical capacity of the building has been altered, the 
accused cannot come under the provisions of s 326. 
Ram Ratan LALL v, CHAIRMAN OF THE ASANSOLE MUNI- 
OIPALITY Cal. 63 
Bengal Sanitary Drainage Act(VIIl of 1895), 

$.23—Original assessment in 1920—Drainage 

cess payable by tenure-holder not ascertained as 
required, by Cess Act—Amount -payable notified 
in 1930, in Record of Rights—Proprietor, suing in 

1932, for cess from 1920—Suit, held can be decreed 

only for four years up to date of institution of 

suit. 

The amount due by the tenure-holder, by way of 
drainage cess was not ascertained when the original 
assessment was made in 1920, as required by the 
Cess Act. The Record of Rights was finally pub- 
lished in 1939, and it then appeared that the 
amount to be paid by the tenure-holders, was 
Rs, 247-11-6, annually. The suit by the proprietor 
was instituted on April 15, 1932, for the recovery 
from the tenure-holders of the cess from September 
28, 1920, to April 14, 1932 : 

Held, -that the fact that the amount due from the 
tenure-holders had not been fixed by the Govern- 
ment would not affect limitation as regards the 
tenure holders, though the provisions of the Cess 
Act required this amount to be fixed by the Gov- 
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ernment and the suit could be decreed for the periodie 
of four years only up to the date of the institution 
of the suit. ADMINISTRAPOR-GENRBRAL OF BENGAL v. 
J NANADAYINIDEVI Cal. 334 
Bengal Tenancy Act (VIH of 1885)—Lease—Lease 

for non-agricultural purposes of agricultural land 

—Tenancy Act, if applies—Test to see, if Act 

applies -Lease under Act, in writing and regis- 

tered—Suit for rent—Art. 2, Soh. ITT, if applies. 

The Bengal Tenancy Act applies only toa lease 
for an agricultural purpose; and not to a lease which 
ig a lease of agricultural lands, but not for an 
agricultural purpose. 

The true test to determine whether a lease for 
collection of rents does or does not come within 
the Bengal Tenancy Act is not whether the lands 
comprised in it are orare nob agricultural lande, 
but whether or not the letting was for agricul- 
tural purposes. Where the lands are not agri- 
cultural, there can obviously be no question of the 
lease being for an agricultural purpose, but where 
the lands comprised in a lease are agricultural, 
all that can be said is that a presumption may 
arise that the purpose is also agricultural, but this 
will not necessarily be so. To establish an agri- 
cultural purpose, apart from the agricultural charac- 
ter of the lands, the terms of the letting will 
have to be seen. Where the letting is merely for 
collection of rents, and there is no question of 
the lessee being required or expected to bring any 
land under cultivation either himeelfor By members 
of his family or by servants or labourers, or by 
establishing tenants on the lands, the mere fact 
that the land is agricultural or that there are 
cultivating tenants on it would not make the lease 
one for an agricultural purpose. 

Quaere.—Whether even where a lease is a lease 
admittedly coming within the purview of the 
Bengal Tenancy Act, if the lease is in writing and 
registered, the limitation applicable to a suit for 
rent onthe basis of such lease will be that under 
Art 116, Limitation Act, and not Art. 2 of Sch. III, 
Bengal Tenancy Act, ALAUDDIN AHAMMAD CHOUDHARY 
v. ToMIZUDDIN ANAMMED Cal. 540 
8 22—Hwistence of superior interest as 

separate entity before transfer, if necessary for 

transfer, 

Section 22, Bengal Tenancy Act, presupposes the 
existence of the superior interest as a separate en- 
tity before the act of transfer or succession can 
effect the merger. In other words, the two interests 
must have separate existence before the question of 
merger cancomein Sasi Kumar MAJUMDAR v. GOLAP 





Banu Cal. 590 

————-§. 22—Grant of sikmi taluki right under 
patta by immediate landlord—Merger, if takes 
place. 


Where the immediate landlord grants toa raiyat 
a sikmi taluki right onder a patta and thereby 
creates an intermediate tenancy right between him 
and the actual raiyat, there ig no merger under 
s. 22, Bengal Tenancy Act. SASIKUMAR MAJUMDAR V. 
GoLAP Banu Cal. 590 
—— s. 22 (2)—Land originally raiyati held by 


plaintiff co-sharer landlord on payment of com- 
pensation—Mahal partitioned by  Collectorate— 
Assesement of plaintiff's land as ordinary 


bakashata—Plaintiff given due share in assets of 
mahal— Plaintiff's suit for declarations that his 
land was occupancy jote and in alternative that 
he had rights under s,22(2)—Jurisdiction of High 
Court to set aside partition or to give decree in 


terms of prayer. 
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The suit lands which were originally raiyati 
lands were held by plaintiff a co-sharer landlord on 
payment of compensation under s. 22, Bengal Tenancy 
Act. In the cadastral survey, finally published in 
the year 1902, the land was recorded as bakasht in 
possession of the plaintiffs as co-sharer landlords on 
paymentof compensation to the remaining landlords. 
Subsequently by a Collectorate partition of the 
mahal the plaintiff's land was assessed asordinary 
bakasht land. The plaintiff was a party to the 
partition proceedings and was allotted his due share 
of the assets of the mahal which were fixed in 
his presence ‘The plaintiff instituted a suit for 
a declaration that he was entitled to hold the 
land as an occupaney holding and in the alter- 
native that he had the peculiar right in him 
as defined in 8. 22 (2), Bengal Tenancy Act: 

Held, thatthe High Court could not set aside 
or alter‘a partition which had been effected by 
a Court of competent jurisdiction, and it could not 
be said that the Revenue Court was acting with- 
out jurisdiction merely because in thiscase, and 
regarding a matter for which there is no special 
provision in the Partition Act, it adopted a view 
which could not be said to be unreasonable, 
although contrary to the view taken by the High 
Court and subsequently adopted by the Revenue 
Court itself. 

Held, alsothat to givea decree to the plaintiff 
in these terms would involve the re-adjustment of 
the assets not only so far as the plaintiff was 
concerned, but also so far as the other co-sharer 
landlords were concerned Such an crder was 
clearly beyond the jurisdiction of the High 
Court. 

Held, further that as to the prayer for the de- 
claration that the plaintiffs had a right under s, 22 
(2)in the lands in suit, though such a declara- 
tion might have been given to the plaintifis if it 
was possible to grant some consequential relief to 
them, yet in view of the provisions of s, 42, 
Specific Relief Act, and the settled practice of the 
Court not to pass any declaratory decree when 
that decree’ could be of no avail to the party 
seeking it, the plaintifis’ suit would have to be 
dismissed, Braino SINGH v. SuaMeuNDAR PRASAD 

Pat. 849 


8.26—One of joint occupancy raiyats dying 

without heirs—Landlord can take possession and 

hold jointly with other—There is no survivorship. 

Where out of two cecupancy rayate holding 
jointly, one of them dies witLout leaving any herr, 
the occupancy right must be deemed to be extingu- 
ished pro tanto so feras the share of the deceased 
tenant extends and the landlord is entitled to take 
that share and hold it jointly with the other tenant. 
Since the principle of survivorship does not apply 
to joint tenancy in India, the share of the deceased 
tenant cannot pass by suivivership to tLe other. 
Tramakya Nats Paty, AMBIKA Cyaran De Cal. 551 


8. 26—Tenant dying withcut heir—Occu- 
pancy is extinguished but holding remains—Such 
tenant, a sole raiyat—Landlord enters. 

When the raiyat dies and leaves no heir behind 
him, his other properties go by escheat to the 
Crown, and the occupancy right is extinguished 
under s :6, Bengal Tenancy Act. What is extingu- 
ished is not the holding but the occupancy right, 
and so the holding remains stripped of the occu- 
pancy right. If the sole raiyat is dead, the holding 
remains without any tenant, and the landlord con- 
sequently is entitled to re-enter, 
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The proviso of s. 26 must be taken to have the 
same scope and extent as the main provision itself 
upon which it is engrafted as an exception. TRAILAKYa 
Nata PAL v. AMBIKA CHARAN DE Cal. 551 
s$. 26-F—Adult co-sharers belonging to 

Mitakshara family and managing properties, if 

can apply under s. 26-F, without impleading minor 

sons and nephews who are living under their care. 

The adult members who actually manage the pro- 
perties, their sons and minors living under their 
care and being according to the Mitakshara I aw 
co-sharerscan apply for pre-emption under s. 26-F, 
It is wrong to reject the petitions merely because 
the sons and nephews are not impleaded. The 
petitions, if they succeed, will benefit those sons and 





nephews. MAHENDRA Natu Das v. RAD. ASHYAM 
MANDAL . , Cal. 686 
S. 26-F—Sale deed mentioning certain 





persons as landlords — Transferee allowing such 

recitation—Such persons seeking pre-emption ~ 

Transferee, subsequently contending that idol is 

landlord and applicant its shebait—Estoppel, if 

arises — Intention, if fraudulent —Preemption 
application, if should be rejected} 

Where in the sale deed the transferee from the 
tenant allowed certain persons to be described as 
landlords, but afterwards on an application being 
filed by such persons for pre-emption under s. 26-F, 
Bengal Tenancy Act,the transferee said that they 
were not the landlords but an idol was the landlord, 
they being merely the shebaits: 

Held, that the transferee was not estopped from 
raising their contention, but that the pre-emption 
application should not be dismissed merely because 
they had not described themselves as shebaite of the 
idol, since in not disclosing the true facts in the 
sale-deed, the action of the transferee was fraudulent 
and especially when the applicants were themselves 
in doubt whether they or the idol was the landlord, 
MAHENDRA Natu Das v. RapHasayaAM MANDAL ~ 

Cal 686 


s. 26-F (2)—“Iaking”, whether means 
“filing” — Application for pre-emption—De posit 
made on following day — Application brought to 
notice of Court after deposit—~ Application. and 
deposit both made within two months of service of 
notice—A pplication held in order. 

The expression “time of making” the application 
in sub-s. (2;,8. 26-F, Bengal Tenancy Act, must be. 
given a libeial interpretation. The expression does 
not mean “filing” but refers to some time when the 
application is brought to the notice of the Court 
which has power to dismiss. Therefore the point of 
time is not thetime at which the application is 
presented to sume officer of the Count, but it is the 
point of time at which the application is brought to 
the notice of the Court. Where, therefore a pre- 
emption application was made on a certain day and 
the deposit on the next day and the application wag 
biought tothe notice of the Court after the deposit 
both the application and the deposit being within 
two months of the service cf the notice : 

Held,that the application was quite in 
JOTIS CranDRA Biswas V. JADU Natu NIKDAR 
Cal 398 


s, 26-F (4) (aj—Transferee, a co-sharer 
landlord— Whether should apply for pre-emption 
within time—His proportionate share, if can be 
excluded from pre-emption. 

The expression “ the co-sharer landlords including 

the transferee, if one of them”, ins, 20-F (4) (a), 

Bengal Tenancy Act, shows that a purchaser who ig 





order, 
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_aco-sharer landlord isin no more privileged posi- 
-fion than if he was a stranger. As soon asthe other 
_¢o-sharer landlords apply to pre-empt, the transferee, 
- even if hebe a co-sharer landlord, must within the 
- time allowed by the section apply for pre-emption ac- 
cording to his share. It is not correct to say that 
when aco-sharer landlord purchases an occupancy 
holding, his proportionate share of the holding is 
never to be pre-empted but only a share ofthe re- 
maining co-sharers SoNAMADDI v. PRAMADA SUNDARI 
SARKAR Cal. 481 


——S. 104-H—Suit under, for declaration that 
status of defendant should be altered—Under- 
tenants recorded as occupancy raiyats of portion 
of same holding, whether necessary and proper 
parties. 

The reliefs claimedin the plaint must determine 
the question whether the under-tenants are or are 
not necessary parties in an action framed under the 
provisions of s. 104-H, Bengal Tenancy Act, Where 
the declaration askedfor in the plaint is very clear 
and specific, viz. a declaration that the status of 
the defendant should be altered, such a suit is not 
‘maintainable in the absence ofthe persons who have 
been recorded as occupancy ratyats of a portion of 
the same holding. The judgment would not only 
affect the status of the defendants but would affect 
the status of tLe so-called under-tenants who are 
recorded as occupancy raiyats. Such persons are 
necessary and proper parties tothe suit. KAMESaWAR 
BINGH BAHADUR v BIBI Fatma Pat. 6 

- —-——8.111-B (4)—Suit for correction of Record 
of Rights—Limitation Act (IX of 1908), Sch. I, 
Art. 120, governs it—Exclusion of four months 
from date of certificate of final publication. 
Under sub-s. (4) of s. 111-B, Bengal Tenancy Act, 

the period of four months from the date of certificate 
of final publication shall be excluded in computing 
the period of limitation prescribed for a suit for 
declaration and correction of the record. A suit for 
such a declaration and correction of the record comes 
_ under Art. 120, Limitation Act. 
| OHATTERIEE v. Kanpur KAMINI DEBY Cal. 945 


—-——58. 116, 44 (c), Ch. Vi—“Termof years” in 
s. 116, whether includes verbal lease for one year— 
Tenant inducted on ziratland under such lease 
for one year — Whether becomes non-occupancy 
raiyat—Ch. VI, applicability to such case— 
Ejectment under s. 44 (6). 

The expression “lease for a term of years” in s, 116, 
Bengal Tenancy Act, in the context in which they 
occur cannot reasonably be read as applying to a 
verbel lease [or one year or less. Unless a proprietor 
when letting out ztrat takes the precaution of letting 
it “under a lease for a term of years or under a lease 
from year to year", the tenant inducted on the land, 
if he is “a person who has acquireda right to hold 
land forthe purpose of cultivating it by himself or 

- by members of his family” Q. e., within the definition 
-of s. 2) of the Act,a ratyat) will get the benefit of 
the provisions of Uh. VI thereof, and ıf he holds 

the land for twelve years, of Ch. V. 

Consequently where a tenant is industed on the 
land for a period of one year only for the purpose 
referred to in s. 5 \2) of the Act, that is as a 
raiyat, by a verbal lease, he becomes a non-oceu- 
pancy raiyat and Uh. VI applies to him. Section 116, 
does not apply sə as to bar the operation of Ch. VI, 
He is, therefore, under s. 44 liable to ejectment on 
one or more of the grounds mentioned in that 
section and not otherwise. The ground that the 
term of hjslease hus expired is a ground for eject- 





INDIAN CASES _ 


SARASHIJAKS 54 | 


1938 


Bengal Tenancy Act—contd. 


ment under s. 44 (c) only where he has been admitter 
to occupation of the land under a registered lease 
But not having been so admitted under a registerée 
lease, he is not liable to be ejected under s. 44 (c)}=- 
Kons Bryant THAKUR V UMASSANKAR PRASAD 
Pat, 23 jur 

8.148 (h)—Assignee of decree for arrear. 

of rent not getting assignment of landlord's» 

interest, if can execute decree as simple mone» 

decree under Civil Procedure Code. 

Where previous to his assigning the decree fo» 
arrears of rent to another parson, the landlord deeree- 
holder parts with his interest in the zemindari, tc 
the superior landlord, before the execution is appliedemm 
for the assignee of the decree for arrearsof rent who 
has not obtained assignment of the landlords’ inter- 
est cannot make an application to execute the decree 





even aga simple decreefor money under the Civil 
Procedure Jode. Kepar Nats v. SAMRU Kazi 
Pat. 609 





§.148-A—Suit for rent—Co-sharer made 
defendant—Such co-sharer made co-plaintiff on 
application under s. 148-A—Claim to rent due tc 
him by such co- plaintif — Limitation— Appli- 
cability. 

The special limitation fora suit for rent as pro 
vided by the Bengal ‘Tenancy Act cannot have any 
application in a case in which the co-sharer plaintiff 
in suing for his share of rent had made his other 
co-sharer a defendant and in which that defendant 
had followed the procedure laid down ins, 148A in 
respect of his owa claim, in the matter of being 
joined as co-plaintiff in the suit alreddy instituted, 
Nor it is necessary for such a co-plaintiff to° call 
into his aid the provisions of the Limitation Act as 
contained in s. 22 for saving any bar of limitation. 
Buaosanca B.usan MUKHERJEB v, Kainas Das 

Cal. 896 
8.148-A(8)—Applt ation under — Limitation 

Application must be made within reasonable time 

Application made after one and half year held 

beyond reasonable time. ner 

Though sub-s, (8) of s. 148-A, Bengal Teilancy 
Act, does not lay down a period of limitatioh, the 
co-sharer decree-holder is not at liberty to come 
whenever he likes whether at the end of a year 
and a half, or at the end of 10 years or 20 years 
or 100 years. Every remedy provided’ by law 
is controlled by a period of limitation: When the 
Act has not imposed in terms a period of limita- 
tion, it is the duty of the Court to imposea 
reasonable period for the remedy sought. 

Where aco-sharer decree-holder who was duly 
served applied under the section after one and a 
half-year, application was held barred as beyond 
reasonuble time. JaaapamBa Loan Go, Ltn. v. 
SATYENDRA Coanpra G_ose Cal. 516 


———— 8. 182— Applicability — Tenancy for non- 
agricultural purpose —W hether Bengal Tenancy 
Act, or Transfer of Property Act, applies—S, 182, 
applies to caseof homestead which itself is not 
agricultural tenancy. 

The mere fact that a tenancy does not comprise 
land for agricultural purposes does not bring it 
Within the provisions of the Transfer of Property 
Act, for the Bengal Tenancy Act, applies to the 
whole of Bengal with certain exceptions under s. 1 
(3; (iit). 

Section 182 of the Act, therefore, applies to a case 
of a homestead which itself is not an agricultural 
tenancy. PANOHANAN Ououpaury Y. SaMATUL UHANDRA 
SAHA Cal. 602 
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Sch. lll. Sze Limitation Act, 1908, Sch. I 








Arts, 110, slo, 116 540 
Art, 2, WEB Bengal Tenancy Act, 
1885— Le ise 5+0 








Art. 2—A ppitcability — Limitution 
under, when uppis. 
ln determiaing what Art. 2 of Sch. HI, Bengal 
“enancy Act, means vouits must nut leave out ur sight 
© purpose and scope of the Act. Tne Tenancy 
neb 18 a special Act wituins 29, Limitation Act. The 
pecial limitativo under Bengal Tenunvy Act will 
apply only ifthe suit is one coming within tbe 
e*urview of the Act. .ALAUDDIN AcAMMED U‘OUD URY 
. TOMIZEDDIN A. AMMED Cut. 040 


muazengai Village Chowkidarl Act (Vi of 1870), 
ss. 50, 57—Zemiu tur's rtyht to possess cunnot 
accrue so long as Chowkidars' right to possess 
continues ~ T'ransjer of lands to Zemindar by 
Coiiestor's order—Suw for khas possesston— 
Limitation, when begins. 

The Chowkidari Act, dues not authorise the resump- 

ion and ussessment of chowkidart chakran lands 

E the benetit of a village or group of villages for 

«which they were not originally assigned. lt does 
«aot contemplate the contiscation of the rights of 
showkidurs to possess lands assigned tothem for their 
«services in the villages for tne beneti of which they 
‘were originally assigned until the assessment of 
Wak heir chukran lands hus been mude payable to the 
«chowkidurt fund of the village or villages in which 
hey serve. The zemindars’ right to pussess, therefore, 
«cannot acciue so lung us the chowkiuar’s right to 
possess Continues, 

Where after chakran lands are resumed by Govern- 
Ment, they are transferred to the zemindur under 
8. 5U by order of the Vollector, limitation for a suit by 
the zemindar for ikhas possession of the lands, runs 
not trom the date of the order but trom the 
issue of the orderof transfer, as the proceed- 
ings are in abeyance during this period and if 
the plaintiffs sue before the order is actually issued 
they would probably be met with the plea tuat until 
the Collector issues the order, thereis nuthing to 
prevent him from cancelling it, Nagatram Dey v, 
DEBENDRA Lat KHAN 3 Cal. 439 


Bengal Village Self-Government Act (V of 
1919), $8.7 (2), 101 (2)—Questron whether person 
is qualified voter, uf one of fact—~—Lnterference in 
-second appeal — kules under s, AUL (2), 9— 

` Decision of Circle Oficer—If final—Civit Court, 
if can set vt aside. 

Whether a candidate is ordisarily a resident 
within the limits ofa certain Union and is a quali- 
fied voter or not under s. 7 (2), Bengal Village Self- 
Government Act, is a question of fact, and the 
findings thereon cannot be disturbed in secund ap- 
peal, 

The decision of the Circle Officer under r. 9 to 
8. 101 (2), us to competency of a peison as a voter is 
tinal. Whether that decision be rmyht or wrong, the 
Civil Courts cannot set it aside, FRIvYaNaTu Guvsal 
v. TARAK NATH Datta Cul. 275 


Bengal Wakf Act ‚Xill of 1934), s. 73 (2)— 
deecetver, Jean ve upputnied penurng ucterminaiton 
Of atk mutters on issue tn proceedings wnuer sS, ló 2) 
—Hecvewer. 
it 18 within the competency of the Judge dealing 

With a surt uuders. 73 Z, Beugal Waki act, in tue 

exervise ol lus uiscretiun to appuint a MeCelver 

peudiog the determination of ali toe matters m 

issue between the parties 12 tne surt Ingiuding the 
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issue as to the competency of the suit. FATEH ALI 
Niaza v, Sassan Hos8aIn Cul, 921 


Berar Allenated Villages Tenancy Law, ss. 22, 
21—diyht of hypothecation within meuning of 
s. 22, when can be ecercised. 

Kight of hyp thecution within s. 22, Berar Alisnat- 
ed Villages ‘Tenaucy Law can be exercised only 
ugalust those crups which ure reaped or gathered 
aud are dspusited or stured in the village. It cannot 
be exercised agaiustcrups which are ungrowa and 
have nut come imio exis.eace ani it cannut be ex- 
ercised on account of an arrear of rent which hag 
been due for more than one year. RamMOHANDRA UOVIND 
Kate v. MISHRIMAL OLANDANMaL ManwWADI Nag. 800 


nb, 76 (3)—Suit for arrears of reat due by 
an ante-ultenatron tenant —Limitation, : 
Section 76 (3) of the Act provides that notwith- 
standing anything contained in Arts. 120 and 132 of 
the Limitation Act the period of limitation tor a sult 
by a landlord for an arrear of reat due by an ante- 
alienation tenant shall be threa years. Uuder s. 45 
the reat of an ante-alienation tenant 18 a first charge 
on the holding and therefore, but fur the provision in 
s.76(3) the period of limitation for a suit for 
arrears of ient would be much more than three 
years. RAMOJANDRA Govinp Kars v. MISARIMAL 
OHANDANMAL MARWARI Nag. 800 
gerar Land Revenue Gode, 1928, 5. 123— 
Appticubuity — Right of easement if can be 
tuken away by s. 12I—Hignt of way clavned, 
running partly through fieids —Section, tf appres, 
Sectiun 123, Berar Land Xevenue Uode, cun never 
have bsen intended t? takeaway a rignt of ease- 
ment or any other right acquired under the ordi- 
nary civil law. It merely gives the Depaty Gom- 
missioner power to give a right of way over the 
boundaries of other survey numoers, but it 1s open 
to persons who have a right of way acquired by 
easement torely on their rights and not to apply 
to the Deputy Uommissioner under s, izy. 
Section 129 uoes not apply, where a right 
of way claimed runs partly tnrough the 
boundaries and partly through the fields of others 
and the plaintiffs will be, therefore, driven back on 
their claim of eusement, BALIRAM Sulwaepa KOMTI 
v. NARAYAN Nag 206 
Bihar Tenancy Act (VIII of 1934), S. 116—Lease 
for a year certain— Whether included in “lease for 
a term of years" in s. 1l6—Such lease, if lease 
from year to year, É 
A lease for a year certain is included in the 
expression “a ləase for a term of years" in s. 116, 
Binar Tenancy Act. l'he words “a term of years” is a 
generic term, It does not refer to the actual 
expression of the period in the lease itself. Tne 
Act is not referring to the precise expression used 
ia the lease but ty aclass of leases, ‘Lhe expression 
means merely a period of time whivn caa be 
measured in years. One year is a measure of years. 
Six months is a measure ot half ofa year, 4. e., it is 
a measure which can be reckoned in years. In other 
words, the true meaning of the expression is that it 
must be a lease for a detinite period, to come to an 
end at a detinite date and notuing more; aud if tne 
meaning were that the term vi yews must be a 
term of at least two years, ib would mean tnata 
persun who had got a ease for one year certain, 
woulu bein a better positivan with regard to the 
possible acquisivion of occupancy right tnan a maa 
wuo hada uegaite lease for two years. For the 
latter, under the construction of the Act he would 
most certumly be prevented from obeaining vecu- 
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pancy rights, whereas the former being outside the 
definition would be ableto obtain occupancy 
rights. - 
Similarly a leage for a year certain is not the 
same as a lease from year to year; where the former 
expression is used whether the landlord takes any 
steps or not the tenant becomes a trespasser when 
his, lease comes toan end, whereas when the latter 
expression is used, the tenant has the right to stay 
for a year certain and if he shall not receive notice 
from the landlord to quit his tenancy at the end of 
the year certain, then his tenancy shall extend for 
another period of one year. The expression “from 
year to year” in the section, therefore, also does not 
cover the lease forone year certain, because the 
rights of the tenant in the latter cuse are better than 
the rights of the tenant in “the former case. 
UMASBANKAR Prasap v, Kons BIHARI Ti AKUR ` 
; | Pat, 904 
= — S. 116—Oral lease, if should be registered in 
order that occupancy rights may be acquired. 
_ Is isnot necessary for an oral lease to be registéred, 
in order that the tenant should acquire an occupancy 
right. UMASHANKAR Pracad v. Kung BEJARI THAKUR 
Pat. 904 


~S, 153 —Rent suit below Rs. 50— Defendant 
alleging that other person is in possession—Such 
person maae porty and allowed to contest — Appeal 
- and second appeal, if competent. i 
Where in a rent suit for a sum below Rs, 50, the 
tenant-defendant alleges that the suit lands are in 
possession ,of another person, and that- person is 
joined as a party and allowed to contest -the suit, 
an appeal liestothe District Judge and also second 
appeal tothe High Court, since there is a question 
Telating to title to land or some interest in -land as 
between parties having conflicting claims thereto.’ 
Bikram Ras v. PALAK Nona Pas. 1829 
- 8. 171—kent decree against recorded tenant 
. —Mortgageeof part of holuing depositing decretul 
amount and going tnto possession—J udgment-debtor, 








`- how can regan possession—Appiication by 
judgment-debtor ` under s. 171, jurisdiction to 
- entertain. 


Where a landlord obtains a rent decree against a 
recorded tenant and a mortgagee of a part of a 
holding depusits the decretal amount and gets the 
possession in accordance with the provisions of 
B. 171, Bihar Tenancy Act, the judgment-debtor 
seeking to get buck the possession of the holding 
will be able to do so only on re-payment of the 
entire amount deposited bythe mortgagee and not 
on payment ofthe lesser’ amount. 

Quere.—Whether the Court has jurisdiction to 
entertain an application by a judgment-uebtor who 
has been dispossessed under s. 1,1, Bihar Tenancy 


Act, to be put back into possession, Kam Lau JHA v` 


THAKUR Das Pat. 721 


Bombay High Court Rules (Original Side), 

` 1936, r.444— Recewer's commission—Appoint- 
ment of Receiver as guaraian of minor's property— 
Accountant-General holding amount to credit of 
minor asked to pay itto guardian— Amount 80 
paid—Receirer, if entitled to commission —Trans- 
fer, if “recovery” of outstanding. 

The Oouit Receiver wes appointed guardian of 
the property of the minor; by another order the 
Accountant-General was directed to pay ovér to the 
guardian of the minor's property the sum of 
Rs, 3,300 held by him to the credit of the minor, 
and the amount was accordingly paid over to the 
guardian of the property who debited tothe minor 


"71988 


Bombay High Court Rules (Original Side), - 
—coneld. 4 . ; 
a sum of Rs. 165 by way of commission calculate 
at five per cent. 
of the High Court Rules. PERAS : 
Held, that the transaction was between two cflicer» 
of the Court and therefore such a transfer could no 
be said, even by stretching the meaning of the words 
to be the recovery of an outstanding $ 
-[Amendment of r. 444 of the Bombay High Courjemg 
Rules (Original Side) suggested.} In re ZULEK:AB 
Bom. 78 
——- r. 767. Ser Costs | 48 


——— r. 767~—Civil Procedure Code (Act V of 
1908), s. 35—Costs—Practice in mufassal Courts— 
Costs.in respect of incidental order connected with 
main proceeding and thosein respect of distinct 
interlocutory proceeding— Taxation of bill of costs. 
In the mufassal, the ordinary procedure and 

practice applicable to orders relating to costs ara 

such that the Courts in the majority of cases do not 
give directions-with reference to the costs of the 
proceedings leading upto each incidental order as 
it is made. The failure therefore by. a mufassal 

Court to make any order with reference to. the.costs 

of an incidental proceeding which forms part of 

a more comprehensive litigation, may not carry with 

it. any-such implication that the Court has refused to 

exercise the discretion as tu the scale of fees or that 
it is intended thatthe costs of that part, of the pro- 
ceeding should be borne by each of the parties; nor 
is there impliedly any decision that ultimately there 
will be no order that one of the parties shall recover 
it from the other—the implication may be either 
that the costs of the proceedings leading up to the 
incidental order are to form part of the costs of the 
proceedings as a whole; a result similar to that 
when anordey is made in the High Court that the 
costs shall be costs -in the main proceeding; or the 

Court may- not have. exercised .its puwers with 

yefere..ce to the cosis as When in the High Court costs 

are reserved. The case must, however, stand ona 
somewhat different footing where the order in ques- 

tion is not an incidental order arising out of a 

proceeding forming part of the larger proceeding, 

but where there is a distinct interlocutory proceed- 
ing, even though it may be an offyhoot of the larger 
proceeding, Such an interlocutory proceeding is not 

a necessary branchof the main litigation, lt may or 

may not be made. Itmay be made quite frivolonsly 

and may be dismissed, even when the main proceed= 
ing is justified and successful. In the case of dis- 

tinct interlocutory proceedings, therefore, the im- 

plication would not be the same as inthe case of 

necessary incidental ordeis connected with the main 

proceedany. Jf there isno special order relating to a 

distinct interlucutury proceeding, it can hardly be 

presumed thut the costs must be added to and must 
follow the costs of the main pioceeding. CH.. OTALAL 

MANSUK: LAL V. SOMESHWAR JIVRAM Bom. 489 


r. 767— Instruction charges to Advocates 
in mufassal. 

Instruction charges include the remuneration that 
the solicitor is entitled to charge for collecting evi~ 
dence in preparing the case forthe final hearing and 
similar work. Though the Advocate in the musassal 
does nut instruct Counsel, he has to instruct himself, 
he has to prepare himself for perfonmingthe same 
duties that Counsel would perform inthe High Court. 
The Advocate has to get acquainted with the law 
and collect the authoritieson the subject. He may 
not be entitled to remuneration for this work on the 
same scale as Qounsel ; but since Counsel's fees arg 
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ved, he must have fair remuneration for work done 
y him. The labour and work imposed upon the 
Advocate are in one sense lessthan the labour and 
work of the attorney instructing Counsel, but such 
abour and workare no less neceseary and impor- 
tant in the one instance than in the other; and there 
18 no reason or principle why Advocates should be 
«deprived of fair remuneration for work necessarily 
undertaken which would have to be done in the High 
«Oourt thrcugh Counsel. 

The Advocate in the mufassal is competent to do 
the work done by Counsel in the High Court, includ- 
ing the boking up of the law The items of work 
done by the Advocate in looking up the law may 
consequently in proper cases be taxed in the mufassal 
on principles similar to those on which such items 
are taxed in Bombay when they are properly includ- 
ed in the fees paidto Counsel They are allowed in 
Bombay if Counsel are certified by the Court as 
having been properly instructed to appear, though 
the attorney himself had the right of audience on the 
occasion Itisimplied that such simple matters of law 
as Gan be dealt with by attorneys without employing 
Counsel are not to be separately charged for Inthe 
mufassal, special directions would ordinarily have 
to be applied for at the proper time, so as to in- 
dicate that in the opinion of the Court, the questions 
of law involved were of such a nature and complexity 
thatthe Advocate ought to be allowed special re- 
muneration for it; that the services he was rendering 
were such that Counsel may properly have been 
briefed to render them in the High Court. Oxtoranan 
MANSUKHLAL Y. SOMESHWAR JIVRAM Bom 489 


rr. 767, 559—Sch. II, of Rules, appli- 
cability of, in manner to deprive parties of costs 
properly incurred. 

The words iar 7670f Bombay High Court (Original 
Side) Rules “so far as the same are applicable” 
govern the rule that “the fees must be allowed as set 
forth and referred to in Sch. II” at p. 398. It is not 
reasonable to apply the schedule in such a manner 
andfor such reasons as to deprive parties of costs 
whichthey have necessarily and properly to incur, 
Under r. 559 all such just and reasonable charges 
and expenses as appear to have been properly in- 
curred in procuring evidence andthe attendance of 
witnesses are to be allowed. 

The absence of such particulars as ought ordinarily 
to be included in the item for instructions, may be 
overlooked if there is other evidence on the basis of 
which the Taxing Officer or the Judge in Chambers 
can forma proper judgment as regards the amount 
to be allowed, CusoraLaL MANSUKBLAL v». SoMESaWAR 
JIVRAM Bom. 489 


Bombay Mamlatdar's Courts Act (Il of 1906), 
8. 23—Collector exercising powers of revision under 
s 23, setting aside order of mamlatdar on ground 
of disagreement on findings of fact—Interference 
by High Court under s. 115, Civil Procedure Code 
(Act V of 1908). i 
Where a Collector while exercising powers of 

revision ander s. 23, Bombay Mamlatdar's Courts 

Act, exercises powers of an Appellate Court, 

by setting aside the order of mamlatdar on the 

ground of disagreement on the findings of fact, 
the Hight Court would interfere with his order 
under its powers under s. 115, Civil Procedure 

Code, as by such assumption the Collector assumes 

jurisdiction which he does not possess under the 

Act. BABAJI Konpagt Mazi y. BALA FAKIRA MAHAR 

Bom. 808 
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Bombay Wagers (Amendment) Act (Ill of 
1895), s. 9—Scope—Contracts collateral to or in 
respect of wagering transactions—~If can be 
enforced. 

All that s. 1, Bombay Wagers (Amendment) Act, 
means is that contracts collateral to or in respect 
of wagering transactions cannot be enforced f But 
in order to bring the case within the meaning of 
that section the transactions in respect of which 
the brokerage, commission or losses are claimed 
must amount to a wagering agreement The result 
of this enactment is to put a contract collateral to 
an agreement by way of wager on the same footing 
as the agreement itself Such a collateral contract 
is void in the Bombay Presidency, though not in 
other provinces CuIMANLAL PURSHOTTAMDAS V, 
NYAMATRAI MAD sAVLAL Bom. 205 
Burden of proof, Ser Minor 537 
Burma Co-operative Socleties Act (VI of 1927), 

s.50—Rules under, framed in 1931—R. 15—- 

Jurisdiction of Civil Court in relation to proceed 

ings of Rigistrar or arbitrators, if barred 

Award underr. 15 (4)—Award ignoring law of 

limitation—If can be attacked in execution. 

There is no provision inr 15framed under s 50, 
Burma Co-operative Societies Act, expressly barring 
the jurisdiction of Civil Courts in relation to pro- 
ceedings of the Registrar or of arbitrator’ in the 
same way as the jurisdiction of Civil Courts is 
barred with respet to matters connected with the 
liquidation of a society. ; y 

It is clearly not the intention of the Legislature 
that the arbitrator should arbitrarily arrugate to 
himself the right to ignore the law of limitation, 
But anaward under r. 15 (4), which isto be execut- 
ed asa decree, cannot be attacked in execution pro- 
ceedings merely on the ground thatit has ignored 
the law of limitation. The arbitrator has jurisdic- 
tion tocommit errors oflaw. The executing Court 
cannot go behind the decree in executing the award 
which isto be executed as a decree of the Court, 
Maune Kyaw Tua v., Co-opzrative Town Bank, 
HENZADA _ Rong. 377 
Burmese Buddhist Law —Succession — Apatittha 

and keittima—Apatittha child living apart from 

parents —Whether can inherit. , 

A keittima child gets his right of inheritance from 
the intention of the adoptive parents that he shall 
inherit. On the other hand an apatittha child does 
not get any right to inherit from the intention of 
the person who adopts, because the person who 
adopts has no intention to give him any such right, 
and where he lives apart from his parents, is not 
entitled toinherit from them. Ko Pe Kyar v., Ma 
TEIN Kea Rang. 238 
Calcutta High Court Rules and Circular 

Orders, Chap. XXVII, r. 36 —Scope—Whether 

deprives purchaser of any rights he may have 

aliunde— Terms as to payment of interest or waiving 
right to rent up to determination of interest 

Discretion of Court—Time for completion’ of pur- 

chase extended—Purchaser justified in objecting to 

title—Right to rent watved — Whether should be 
asked to pay interest. 

Rule 36, Ghap. XXVII, of Oalcutta High Court Rules 
and Circular Orders, deals only with costs of inquiry 
and cannot, by implication, deprive the purchaser of 
any rights that he may have aliunde. 

The latter part of the rule seems to leave the Judge 
an ample discretion as to theterms which may be 
imposed on the purchaser as to the payment of in 
terest or waiving his right tothe rent up to the time 
when the question of title is determined. WA 
| In an auction sale, there was a ‘dispute as to the 
title to the property. On an enquiry held subsequent 
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Galcutta High Court Rules and Circular 
Orders—coneld, 


ly, the time for the purchaser to complete the pur- 
chase was extended by one month from the date of 
the.completion of the enquiry. During the enquiry 
it was shown that the purchaser was justified in 
objecting to the title. He also waived his rights to the 
rents : 

Held, that in these circumstances it would be in- 
qeuitable to order the purcharer to pay interest. 
JANAKI Natu Royv. AxsHoy Cs. Bose Cal. 404 


Calcutta Municipal Act (illof 1923), ss. 363, 
364, 493—Building rules, infringement of— 
Corporation, if can apply for demolition under 
s. 863 or s. 364 and also for fine under s 493—Case 
under s. 363—Magistrate if satisfied on facts, 
whether can order fine under s 493 in addition to 
or in lieu of demolition—Notice to party affected, 
if necessary, 

Where there isan infringement of the Building 
Rules, the Corporation may make an application 
either under s. 363 (or s. 364) or under s. 493, 
Caleutte Municipal Act but not under both: . in 
other words, it may ask either for demolition or 
fora fine,and not for both. This does not and 
cannot, however, affect the Magistrate’s juris- 
diction. Merely because the Corporation, if it pro- 
ceede under s. 393, may not make an application 
under s 493, it does not follow that ifin a proceed- 
ing under s, 363the Magistrate is satisfied on the 
facts that a case exists for imposinga fine under 
s.. 493, he may not make such a penal order, either 
in lieu of or in addition to an order for demolition. 
The Magistrate, however, should not to doso with- 
out giving the party effected reasonable opportunity 
of showing cause against the proposed order, 
CORPORATION OF QaLourta V. BANGSHIDHAR BIDASARIS 

Cal, 303 


C. P. Borstal Act (IX of 1928), s.5—Order for 
further detention tn Borstal Institute in default 
of payment of fine imposed—Legality of. oy, 
Section 5 ofthe C. P. Borstal Act, authorises de- 

tention in lieu of transporation or imprisonment, 

There is no provision, however, for further de- 

tention in default of payment of fine, and such an 

order isillegal. It is inexpedient to impose a fine 

when thereis no hope of realisation, EMPEROR v. 

PANNALAL Nag. 899 

GC. P. Land Allenation Act (Il of 1916),s. 25-— 
Judgment-debtor belonging to aboriginal tribe— 
Simple money decree—Property attached -Whether 
can be sold—Whether can be only attached—Attach- 
ment and sale, whether distinct processes. 

Where a decree isa simple money decree and so 
does not involve the permanent alienation of land, 
the Court is not empowered to send it to the 
Deputy Commissioner under s. 25, O, P. Land Alie- 
nation Act. The Deputy Commissioner has no 
more power to execute such a decree under the Act 
than the Civil Court itself. 

The. copy of the decree or order is sent to the 
Deputy Commissioner under s 25 nct for execution, 
but for the sole purpose of enabling him to scuti- 
nise. it and to have if revised if it offends 
the. provisions of the Act The order of the 
Court sending the. Deputy Commissioner the dec- 
ree withthe rider that the property can be sold 
(apparently by him) subject to the provisions of 
the Act is wrong and must be set aside. 

. The. two. processes of attachment and sale cannot 

be separated. Both. are part and parcel of the 

procedure.of execution, and attachment is not: an 
independent. process.in itself. It is. a, part: of: the 
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pròcess of sale and its object is to protect the de 
ree-holder by preventing the judgment-debtor fro} 
alienating the property before the decree-holde 
can bring it to sale. Only saleable property can t 
attached. The decree may sometimes be satisfe 
before the process is complete but that in itse 
is no ground for supposing that one 18 n 
‘an adjunct of the other. In Oollector's cases th 
property is sometimes mortgaged or leased and ne 
sold, but that is because the Code, itself provide 
an alternative to sale in those special cases. hæ 
does not indicate that attachment is an end in i 
self ; : 
If then attachment is not an end in itdelf, but + 
an adjunct to sale, it follows that whenever th. 
Court is for any reason prohibited from sellin, 
the property or dealing with it otherwise in lie 
ofsale, the attachment must be raised. So the Cour 
cannot even attach the property of 2 judgment 
debtor who is a member of an aboriginal tribe 
in execution of a money decree, and where it i 
attached, the attachment must be raised. Davi’ 
Baan BAPU v. SARASWATI Bal Nag. 87% 


C. P,Land Revenue Act (Il of 1917), 8. 192- 
Mukaddam, if can recover remuneration fo. 
period prior to order of Deputy Commissione» 
fixing his remuneration—Civil Court, if ca 
award remuneration, already fixed, for such 
period. , 

A mukaddam ofa village, who is nôt a lambar- 
dar, is entitled to recover his remuneration for a 
period prior to the order of the Deputy Commis: 
sioner fixinghis remuneration. The Civil Courts are 
not precluded from awarding the remuneration ar 
already fixed by the Deputy Commissioner for any 
period preceding such fixation subject, of course, 
to the Limitation Act. But the ivil Court ie 
incompetent to fix the remuneration. SHANKAE Rac 
v. Manuo Rao Nag, 7” 


C. P. Tenancy Act (1 of 1920), Pollcy of Act- 
Right of proprietor — Occupancy rights in sir- 
Policy, if can be defeated by gift and surrender. 

. Whenever it appears that a transaction is void as» 

contrary to the policy of a statute, the Court should 

take notice of the nullity and proceed accordingly. 

The policy of the O. P. Tenancy Act is to secure and 
preserve to a proprietor whose proprietary rights are 
transferred otherwise than by gift or by exchange bet- 
ween co-sharers, a right of occupancy in his sir lande» 
and that such right of occupancy is by the Act secured 
and preserved to the proprietor, who becomes by a 
transfer the ex-proprietor, whether he wishes it to be 
secured and preserved to him or not and notwith- 
standing any agreement to the contrary between him 
andthe transferee. ‘This policy cannot be defeated by 
giving and then as part of the same transaction sur- 
rendering. Srpnat. V. Jasopa Bat Nag, 145 (b) 
—~—-- Sch. il, Art.1—Co-tenant claiming to be in 

exclusive possession—Art. 1, if applies, 

Article 1 of the Second Schedule to the O P. Tenancy 
Act has no application to a co-ienant claiming to be 
in- ex-lusive possession of a h.lding and to such 
ordinary law of limitation applies 
RAMJIU Mapkt- Nag. 103 
Certiorari. ‘Sez Madras Legislative Assembly 
(Blectiuns and Klection Petitions (Rules 1936, r. 7 

Mad.169 

- Power to issue, when can be taken away. 
Certiorari can only be taken away only by express 

negative words and not merely by words which 

direct that. certain matters should be finally deter- 
mined; -But even in cases where certiorari is taken 
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away,a writ may be issued ifthe authority acted 
without jurisdiction B, S. Moortay v. Er VADA- 
PALLI i Mad. 169 


Charitable and Rellgious Trusts Act (XIV of 
1920;—Applicabiliży—Muhammadan Law -Wakt 
—Test to see if charity is public or private— 
Intention of wakit. 

The Charitable and Religious Trusts Act, 1920, 
applies only to those cases where the entire benefit 
under the wakf in trust is allotted to public pur- 
poses and not where the purpose of the trust is 
partly public and partly private. The Courts 
have, ty look to the real substance of the trust, The 
question to be decided is whether the dedication in 
favour of the pvor relations of the creator, destroyed 
the public nature of the trust. The intention of the 
wakif has to be taken into consideration in this 
behalf. That intention has to be gathered from the 
wakfnama itself. The test whether a charity is 


public or private isto see whether the class bene- > 


fited is one which extends toa substantial body of 
the public. The extensiveness of the nature of the 
charity has tos be kept in view in applying the 
test. Empan ALI O: AUDHURI v. TaBuBULLA Cal, 453 
Cheating. Ses Penal Code, 1860, s 415 14 
Chota Nagpur Tenancy Act (VI of 1908), s.190 

(1)--No novice under s. 190 (1) — Subsequent sale 

in execution— Validity—Applicability and scope 

of 3. 190 (1). 

Failune to issue notice under s. 190 (1), Chota 
Nagpur Tenancy Act, isa matter of jurisdiction, and 
where no notice is issued, the subsequent sale in exe- 
cutionis void. The section contains nothing to 
suggest that it wasnot intended to apply to all 
warrants issued in execution pruceedings under the 
Act and it is not confined to cases where a warrant 
is to be issued against the person or movables of the 
judgment-debtor. BARAIK Ram Govinp SINGH v. 
Cuowra URAON Pat. 644 


Civil Procedure Code (Act V of 1908), s. 9— 
Right to take part in public worship is civil 
right—But right to worship is on thing and right 
ta receive certain nonours is another—Right to 
receive honours, namely thulasi, thirtham and Sri 
Satari before any one else, whether right of civil 
nature, 

Where a religious office is claimed, any emoluments 
attached thereto may be sued for in a Civil Court 
either with the office or without the ollice; in other 
words, where a man’s right to the office is not dis- 
puted but he dves not get his emoluments, he may 
suc for the emoluments in a Civil Court; or if his 
claim to the otfice is not recognised, he may sue for 
the offie as well as for the emoluments. But the 

‘right to perform a festival cannot, be regarded 
as a sight to an cffice. There is no doubt at 
the sume time that a-right to take part in public 
worship in a temple, or of a deity outside while being 
taken in procession is a civil right. The right of 

- Worship is one thing and the right to receive certain 

. honours or trifling gifts such as thulast and holy water, 

is another, The latter are only conferred by grace 

of the deity, and cannot be claimed as of right. 

Even otherwise, and even assuming that the right to 

- receive thirtham, thulase and to have the Srisatari 
placed on one’s head is a necessary concumitant of 
worship, it does not follow that preceuence or the 
order in which these things aie done isa civil right. 

Where, therefore, the controversy between the parties 

is not merely the right to receive the particular 

articles or honours, namely, thulasi, thirtham and 

Sri Satari, but to receive them before any one eles. 
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It is, therefore, a mere question of dignity or prece- 
dence and nothing more. The right to a dignity op 
precedence of this nature cannot be regarded as 
right of civil nature, whether it s claimed in * 
temple or elsewhere co long as it is not attached to a 
office, THATHACHARIAR v. SRINIVASA Ragaava Tvengae 
Mad, 986 


8.10—Section gives a rule of procedure— 

Party waiving it by consent—If can subsequently 

invoke it. 

Theinstitution ofa second suit isnot barred by 
s 10, Civil Procedure Code, All that it says is that 
the trial of the euit cannot be proceeded with. It is 
consequently a rule of procedure pure and simple, 
and rules of procedure in civil cases can be waived 
with the consent of the parties. Where the parties 
not only waive their right to have the other suit 
stayed but expressly ask that it should proceed and 
be tried by the same Court along with the other 
suit, neither side can afterwards turn round and 
challenge the validity of these proceedings because 
of s. 10. GANGAPRASAD RAJARAM v Banaspatr 


er Nag. 124 
Sex Civil Procedure Code, 190°, s. 47 563 
Sre Res judicata 857 


—-~—— 8. 11— Execution proceeding—Wrong decision 
on issue of law, whether operates as res judicata 
—Order for attachment and sale of crops of judg- 
ment-debtor—Objection under s. 18, Colonization . 
of Government Lands (Punjab) Act (V of 1912;— 
Order of attachment, if can be revised~ Rights or 
interests vestedin a tenant” in s, 18, whether in- 
cludes crops growing on land. 

Even a wrong decision on an issue of law operates 
as res judicata, inasmuch as s. 11, Oivil Procedure 
Uode, makes no distinction between an issue of fact 
and an issue of law, especially when there is identity 
of the matter in issue and also of the cause of action. 
Consequently where once an order in execution pro- 
ceedings for attachment and sale of crops of the 
judgment-debtor is passed, the execution Court is 
barred to revise the order subsequently on an objec- 
tion to attachment by the judgment-debtur under 
s. 18, Colonization of Government Lands (Punjab) Aot. 

Obiter.—Thecrops growing on the land cannot be 
included in the expression “rights. or interests vested 
ina tenant”, in s. 18, Punjab Colonization of Govern« 
ment Lands Act. QURBAN’ Hussain SHAH v, FAZAL 
SHAH Lah. 218 
- $. 11, EKpl. IV. See Provincial Insolvency 
Act, 1920, ss, 53, 54 514 


s. 11, Expl. IV— Constructive res judicata 

—When operates. 

In order toinvoke in aid the doctrine of con- 
structive res judicata, as embodied in Expl. IV to 
s. 11, Civil Procedure Code, there must bea decision 
by a Court either in express terms or by neces- 
gaily implication. 

Whee, therefore, the decree-holder wrongly applies 
for finul decree and also prays for execution and the 
Court makes an order that as final decree has 
already been passed the application is rejected, 
but makes no order on the player fur execution, 
there is no decision given by the Court either in 
express words or by necessary implication and 
hence the order cannot operate consiructively as reg 
judicata against the decree-holder in his subsequent 
application for execution. Jopu SINGa y, Buadwan 
Das-Nanak CHAND Lah. 185 
——— 85, 11, Expl. V, s. 151, 0, XXXIV, r. 6~ 
- Application for personal decree—Court's Failure 
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to pass personal decree—Court, if can correct 

mistake on application under s. 151—Second 

application for personal decree—Whether barred 
by res judicata. 

A preliminary decree in a mortgage suit was made 
final end the property sold. As some amount remain- 
ed outstanding, the decree-holder applied uuder 
O XXXIV, r. 6, Civil Procedure Code for personal 
decree; but while overruling the objection that it was 
time-barred, the Judge did not actually pass a per- 
sonal decres. The decree-holder prayed under s 151 
to get the mistake corrected and also applied for per- 
sonal decree, but this was rejected as being barred by 
res judicata under s 11, Expl. V, Civil Procedure 
Code : 

Held, that it was an application which was disposed 
of by the Court and the word ‘plaint’ only being used 
in Expl. 5, it did not apply in terms and hence the 
application was not barred. 

Held, also, that the Court had power to correct the 
mistake it had made as there was no fault of the 
decree-holder. Des Ras v. Fazau KARIM Lah, 894 
———s. 11, O. XXI, r, 2—Decree-holder selling 

decree to another person—Such person's name 

substituted under O. XXI, r. 16—Such person 
taking out execution— One of judgment-debtors 
applying that transferee was benamidar of one of 
judgment-debtors —O, XXI, r. 2, if appltes— 

Judgment-debtor not raising such objection at time 

of substitution —Whether barred by res judicata. 

G, the decree-holder executed a sale-deed in res- 
pect of the decree in favour of R. The latter applied 
under O, XXI, r. 16, Civil Procedure Oude, for sub- 
etitution of his name inthe decree in placeof G. 
This application was allowed and the name of R 
substituted on February 4, 1933, and the case was 
transferred for execution. On November 5, 1934, 
the judgment-debtor filed an application stuting that 
R was not the real purchaser of the decree but was 
only a benamidar for M, one of the judgment-debtors 
and that according to the second proviso to O, XXI, 
r. 16, the decree could not- be executed against 
him. This objection was thrown out by-the Vourt 
on the ground that adjustment of the decree was 
not certified to Cout under O.XXIJI, r. 2, Onvil 
Procedure (ode, within time and that the application 
was, therefore, barred by time: 

Held, that no question of an adjustment under 
“OKA, r. 2, Civil Procedure Oode, could arise in the 
ease. If thefact that the judgment-debtor was not 
aware of the fact that R was a benamidar for M 


when he received notice of the application were true» 


that- the rule of res judicata on the basis of his failure 
to raise the plea on receipt of notice was inapplica- 
ble. Suro DARSHAN SINGH v. RAJENDRA SINGH 
Oudh 880 
-s. 21— Scope of — Whether applies where 
objection is to pecuniary jurisdiction of Court. 
-The provisions of s. 21, Civil Procedure Code, to the 
effect that no objection as tothe place of suing shall 
be allowed by any appellate or revisional Court unless 
such objection was taken in the Court of first instance 
at the earliest possible /opportunity and unless there 
has been a consequent failure of justice, do not apply 
to a case in whichthe objection isto the pecuniary 
jurisdiction of the Court. RAMASWAMIAH v. 
PROoDDATUR UO0-OPEBATIVE BUILDING Soctety 
Mad. 219 
s. 35. 


Sez Bombay High Court (Original Side) Rules, 
T. 767 489 
See Costs : g 489 

~pe 5. 42, O, XXI, r. 26—Whether should be 
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read together—Transferee Court, if has juris- 

diction to consider validity of order of transfer. 

Section 42 and O. XXI, r. 26, Oivil Procedure Code, 
should not be read as giving by Court which passed 
the decree and the Court to which the decree is sent 
for execution concurrent jurisdiction to determine 
questions affecting the validity of a proceeding in the 
former Court Kannappav. IS” AAR Sines Rang.160 
—8. 47—Auction-purchaser and judgment- 

debtor—Questions between them—Whether under 

s. 47—~Auction-purchaser, if can maintain appeal. 

As an auction-purchaser is the representative of 
the judgment-debtor any question arising between 
him andthe judgment-debtor cannot be saiq to be 
one between the parties to the suit or their legal 
representatives within the meaning of 8. 47, Civil 
Procedure Code, and therefore the auction-purchaser 
has no locus standi to maintain an appeal as from a 
decree passed under the provisions of s. 47. Sapsu 
Mat-Kuazana MAL v. Devi OLAND. Lah. 505 

8. 47—Conditions of applicability— Person 
not necessary party and exonerated from suit 
without adjudication of claim—Whether a party 
within s. 47. : 

Section 47, Civil Procedure Code, will not apply 
unless the question arises between the parties to 
the suit, in which the decree was passed, or their 
representatives and relates to the execution, satis- 
faction or discharge uf the decree and a defendant 
whu was nota necessary purty would not bea party 
to the suit within the meaning of s.47 df he was 
exonerated without his claim being adjudicated 
upon, THANGACaAMI NAIOKER v. AL, Va, St VEERAPPA 
CHETTIAR Mad. 90 
-8.47—Hzecution—Alleged compromise and 

satisfaction of decree entered — Decree-holder 

alleging fraud—Matter, if within s. 47. 

Where in execution, the decree-holder alleges, that 
the alleged compromise and satisfaction of decree 
entered by the judgment-debtur was due to fraud of 
the judgment-debtor played on the agent of the 
decree-holder and applies to set aside the compromise 
and restore the case to the file, what the decree- 
holder is claiming is that the decree has not been 
fully satisfied; the matter is one relating to the 
satisfaction of the decree within the words of s. 47. 
BHAGIRATSIBAI v. RuPRAo Nag 718 
8.47—Execution sent to Collector—Collector, 

if Court—Collector, sending matter under s. 47 

to Civil Court for decision—Civil Court, if can 

try it. 

A Collector is not a Court; he is an official 
who carries out certain duties imposed upon him in 
the execution of decrees, After he has carried out 
those dutjes he returns the case to the Oivil Court, 
and if the Collector is not functus officio the Civil 
Court to whom the case is returned, cannot be said 
to be functus officio. lt may be that the Collector 
should detexmine application under 8 47, himself, 
but under the note tor. 13 of the rules under s. 70 (1) 
of the Civil Procedure Code contained in Revenue 
Book Circular, Vol. II, s. HI, Serial No. 8, there is 
nothing to pievent the Collector from referring any 
point on which he has doubt to the Civil Court for 
decision. Where the matter is thus referred to the 
Civil Court, the Civil Court has power to decide 
whether the decree has been satisfied. BHAGERATHIBAI 
v. Ruprao Nag. 718 
-——— S, 47 — Question not arising under execution 

of decree—S, 47, if applies. 

Where the application is for delivery of the prop- 
erties on the ground that the compromise decree is 
nut binding on the applicant and not underor ip 
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execution of that decree, that question is not one 
that can be tried in execution. Section 47 has, 
therefore, no application. Tuancaovamr NAICKER v. 
Au, Kr. St. VEERAPPA O:.ETTIAR Mad. 90 
S. 47 —Scope— Section, if applies to dispute 

between two decree-holders who were parties to suit. 

Section 47, Civil Procedure Code, is wide enough 
to include a dispute between two decree-holders, 
Where two decree-holders who were parties to the 
suit have divergent interests in execution of 
their decrees the matter is clearly a dis- 
pute under s. 47. JAGADAMBA Loan Co, Lp. v. 
SATYENDRA CHANDRA GHOSE Cal. 516 
#5. 47 — Sons and widows of deceased 

judgment-debtor made legal representatives — Pro- 

perty attached and sold—One widow objecting that 
property was givento her in dower—Held, widow 

could object to sale under s. 47. 

On the death of the judgment-debtor an application 
for execution was given by the decree-holder firm, 
impleading three sons of and two widows of the 
deceased as representatives of the deceased judgment- 
debtor. Some property was attached and sold. One 
widow objected that this property had been given to 
her indower. The execution Judge dismissed the 
application onthe ground that the widow was a 
stranger to the proceedings and that she had, there- 
fore, no locus standi to prefer an objection under 
O. XXI, r. 58, Civil Procedure Code, after the sale 
had been goncluded: 

Held, that the position of the widow was that of 
8 representative of the deceased judgment-debtor 
and it remained the same even when she claimed 
that the property which had been attached and sold 
did not belong tothe judgment-debtur but belonged 
to her. Being a party to the proceedings, she had 
every right to object to the sale under s 47, Civil 
Procedure Code, and the order of the trial :udge was 
consequently incorrect. BIBI ROSHAN Jan v. FIRM 
KAHAN O.AnD-Gosinp RAM Pesh 704 
-—--— 55, 47, 11—Mortgage of khudkasht fields— 

Fields recorded in current settlement as sir — 

Mortgage suit—Fields shown bearing old numbers 

and as jchudkasht—Decree in same terms —Mortgage, 

not purporting to transfer sir rights — Decree 

Stating that cultivating rightsin sir not decreed— 

Execution — Judgment-debtor applying under s. 47 

for restoration to him the cultwation rights— 

Maintainability of application — Question, whether 

should have been raised before passing of decree. 

The mortgaged fields were the mortgagor's khud- 
kasht when they wero mortgaged, but subsequently 
in the current settlement they were recorded as str. 
They bore this character when the suit was filed, 
butin the suit and the decree, the old numbers of 
the fields were given and their right was shown as 
khudkasht. The mortgage in suit did not purport to 
transfer the cultivating rights in sır land, and in 
the decree that was passed, it was very clearly stated 
that the cultivating rights in sir land arenot dec- 
reed. But as the fields were described as khud- 
kasht in the decree, the decree-holder obtained 
possession thereof, The judgment-debtor applied 
to the Court under s. 47 of the Civil Procedure 
Code, for restoration to him the possession of the 
cultivating rights in the fields which wera sir and 
cultivating rights whereof did not pass to the decree- 
holder. It was contended that the judgment-debtor 
had chosen a wrong forum for restoration to posses- 
sion, and that his remedy lay in a separate suit. 
It was further contended that the judgment-debtor 
ought to have raised this plea before the passing 
of the decree, and as he failed to raise it, he could 
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not be allowed to raise it in subsequent execution 
proceedings ; 

Held, that if the decree-holder took into posses- 
sion under the decree some property in excess of 
what had been granted to him by the d cree, it would 
be amatter relating to execution. Since the decree- 
holder had taken in excess of what the aeciee gave 
him, the judgment-debtor could be restored to pusses- 
sion ander an application under s. 47. 

Held, further, that it was really the duty of the 
plaintiff to have stated in the plaint the correspund- 
ing new numbeis of the fields that were moriguged 
to himwith the proper character that they bore as 
required of him under the Circular of the Nagpur 
High Court (Civil-Circular 1-6). By his fuilure 
to do so he Jed the Court to believe that culti- 
vating rights in sir lands were not the subject- 
matter in dispute. In fact they were excluded by the 
terms of the mortgage deed and inthe decree that 
followed there was an express mention that the 
cultivating rights in sir lands did not pass. The 
defendant on these allegations of the plaintiff was 
not called uponto make any statement regarding his 
cultivating rights which were expressly reserved by 
his mortguge-deed and to which the decree-holder 
did not lay claim by a suit. If in spite of this, the 
decree-holder sued for foreclosure or sale cf certain 
old numbers describing them as khudkasht, though 
in fact they were sir at the time, the defendant 
could very well sit quiet and allow him todo so 
knowing fullythat there were no such numbers as 
described in the plaint bearing the character of 
khudkasht and the decree-holder even if he were to 
obtain a foreclosure decree as against such numbers 
will not beable to disturb his cultivating rights in 
sir lands. He was not, theiefore, bound to agitate 
this question before the decrees was passed and cuuld 
not be precluded from agitating it when the decree- 
holder in execution of such a decree takes possession 
of his cultivatinggrights ANANDRAO v. BENDU 

Nag. 563 

s. 48, O. XXI, r. 92- Sale under order on 
time-barred application—~Aatter brought to notice 
of Court before conclusion of final proceedings 

—Court, if can refuse confirmation of sale. 

It cannot be said that in no circumstances can a 
Court refuse to confirma saleupon grounds other 
than these mentioned in rr. 69, ¥), or Y1 of O. XXI, 
Civil Procedure Code. Where a sale takes place 
under an order upon a time-barred application and 
the matter is brought to the notice of the Court 
before the final disposal of the proceedings, the Court 
can refuse to confirm the sale. It is the duty of the 
Court toseethat the application was within time 
when it was made. The Ovurt has to decide questions 
of limitation evenif they are not raised in defence, 
CoLLEoToR OF BENARES V. JAI Narain Rat All. 428 
—8, 52, O. XXI, r. 63—Questions under s. 52 

must be decided by executing Court and not by 

separate sutt—Suit under O. XXI, r. 63 has 

nothing to do with s. 52, 

A suit instituted under O. KAT, r. 63, Civil 
Procedure Code, has nothing to do with s. 52. The 
questions under s. 52 must be decided by the 
Uourt executing the decree and not by a separate 
suit. A, R. M. N. A, OBETIYAR Firm v. R.M. V. S. 
UŁETIYAR FIRM ; Rang. 873 
8. 60 —Haxzemption under —At time of attach- 
ment judgment-debtor having two sources of 
income, zemindari and cultivation — Zemindari, 
chief source lost before such sale of attached house 
—Sale,if legal. 
tection 60, Civil Procedure Code, exempts the 
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house of an agriculturist from both, namely attach- 
ment and sale. Where on the date of attachment 
of her.residential house, the judgment-debtor had two 
sources of livelihood, (1) rent payable to her by the 
tenants, and (2) profits arising from the cultivation 
of her khudkashe land but the main source of her 
livelihood was the former, she cannot then be 
considered to be an agriculturist and there is 
justification for her residential house being uttached. 
Tf the main source of her livelihood, viz., zemindari, 
had passed out of her hands before the sale of her 
residential house, so as to make agriculture the only 


source of her livelihood, her residential house 
cannot be sold. ABAZ BIBI v. MUBARAK an pen 
ll. 33 


s. 60 (m), O. KAI, rr. 46, 52—Property 
sold in execution of mortgage decree — Sale not 
confirmed — Objection by third person but not by 
judgment-debtor— Another decree-holder seeking to 
attach part of sale proveeds that would come to 
judgment-debtor after confirmation — Attachment, 
af one of contingent interest—Attachment, if under 
0. XXI, r. 46 or r. 92. . Y 
.Where the property of the judgment debtor is sold 

ih execution of a mortgage decree against him, but 
the sale is not confirmed, objection having been raised 
by a third person, and another decree-holder seeks to 
attach the part of the deposit of the sale proceeds 
which would come to the judyment-debtor after 
satisfying the mortgage decree in execution of which 
his property hag been sold, the attachment is not of a 
contingent interest as is contemplated by 8.60 um), 
Qivil Procedure Code. The judgment-debtor not 
having himself raised any objection to the confirma- 
tion of sale, it must, be held that he regards 
the aurplus sale-proceeds, a part of which is sought to 
beattached as his own which is payable to himon 
confirmation ofsale. Therefore s. 60 (m) does not 
apply and thatthe attachment isnot prohibited. 

It is not O, XXI, r. 46 ofthe Oivil Procedure Code, 
that governs attachment or the property in dispute, 
but the proper provision for such attachment is 
O. XXI, 1.54. ltisa part of that surplus that is 
sought to be attached by the decree-holder and that 
can be done under O. XXI, r. 52 of the Civil Proce- 
dure Code, The Court passing an order for such 
attachment acts within its jurisdiction and regularly, 
Moreover, the mere fact thatthe sale is not contirmed 
does not go to show that the surplus will not be pay- 
able to the judgment-debtor. The merefact that some 
other person has instituted a suit objecting to the 
confirmation does not inany way entitle the judg- 
ment-debtor to raise the contentionthat the property 
is not attachable, ukasa kiagaunata DaotTE 
Konsi v. Barku BAL f Nag. 215 

s. 66 (1)—Object of—Benami transactions, 
if rendered titegal — Benami purchase at Court 
sale for mortgagor—Subsequent sale to mortgagor 

—Suit for rectification of sale-deed—Cause of 

actton—S, 66 (1), if bars suit. 

Section 66 (1), Uivil Procedure Uode, has to be 
strictly applied. Its object is to prohibit on grounds 
of public policy a suit against the certified pur- 
chaser on the ground specilied in the section. It 
does not render benamt transactions illegal. If the 
Cause of action is not based on the benamt pur- 
chase but ona contract, or title acquired subse-~ 
quent thereto, 8. 66, is nut a bar. 

lf a person purchases a house benami for the mort- 
gayor at Court sale and sells the same by a sule- 
deed to the -mortgagor, the cause of action 
for a suit for rectification of the sale-deed is 
the title under the conveyance, an event which 
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happened subsequent to the Court sale. The fact 
that the basis of the contract embodied in the 
sale-deed is the prior benami purchase does not 
affect the title obtained under the conveyance. 
MUNIAPPA MUDALI v, T .ANGAVELU Mupaur Mad. 387 
-8.73—Arzoplication under — Decree prima 

facie unexcecutable against immovable property — 

Decree-holder, if entitled to rateable distribution 

in sale proceeds of such property. 

The Court acting under s. 73 of the Civil Procedure 
Code istaking astep in execution and the ordinary 
rule is that the executing Oourt cannot go behind 
the decree, and it cannut consider the question 
whether ono of the decrees was obtained by fraud or 
collusion. But in such a Case the decree, must on the 
face of it, be good. The application to the Court 
referred to in s, 73, Civil Procedure Code, must 
be one which onthe face of it is entitled to succeed. 
lf the decree under which the applicants’ claim is on 
the face of it one which could not be executed against 
the property represented by the money in Vourt, the 
Court cannot allow the applicants to share in the 
rateable distribution of such money. KRISaNAJI 
VISHNU MURALE v. Vis:Nu PANDHARINATH BARSODE 

| Bom. 561 
—5. 73—Assets received by Collector—1f 

received by Court—Coliector, if “ Court.” 

The assete must be deemed to have been received 
by the Court on the date when they were received 
by the Collector. It is one thing to hold that the 
Collector is not a Court and another thing to hold 
that the Court is not deemed to have received money 
when the Collector received it, bearing in mind the 
duties and purpose of a Collector in this matter, 
When the Collector receives into his hands moneys, 
those moneys are tobe received by him for and on 
behalf of the Court, though he is not an agent of 
the Court and while they are in his hands, they are 
held by the Court, just as they would be held by 
the Court when the Nazir receives them. JAYANARAYAN 
Ramkisan MARWADI v, DHANBAJ GANESA MARWADI 











.- Nag.98 
s. 80—Sale by Official Receirer—Snit jor 
declaration that sale was invalid and ineffective 


against plaintiffs — Official Receiver, if necessary 

Par Sun, if maintuinable without notice under 

8. t0. 

in a suit for a declaration that a sale effected by 
the Official Receiver was invalid and would not 
affect the rights of the plaintiffs who claimed to be 
its owners, the Official Receiver is a necessary 
paity and the suit is not maintainable against him 
without notice under s, 80, Civil Procedure Code, 
Havent Ram v. JAGAN Natu i Lak. 220 

s. 80—S.0, applicability of — Notice, if 
necessury when there is only a threato,; action to 
be saken by public servant concerned. 

Section 80, sivil Procedure Code, is applicable to 
any form of suit and notices ig necessary even if there 
is only athieat of action to be taken by the public 
servant concerned, BAS. EssAR GokLA wv., BEDI 
Üz AND Luh. 365 

s, 91—Toking of Granth Sahib to a cremation 
ground, if public nuisance. 

‘The taking uf the Granth Sahib tothe cremation 
ground does not amount to a public nuisince. Kam 
U: AND Lac.Man Dass v. IS ARTING: Pesh. 813 
———— 8.97, O. XXXIV, r 6—Preliminary decree 

in morigage suit contarning statement that mort- 
gagor shali be lable jor any deficiency found 
due—No appeal — Final decree— Preliminary 
decree, if can te challenged and altered subsee 
quently. 
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A Court has jurisdiction to decide wrong as 
rell as right If it decides wrong, the wronged 
warty can only tuke the course pre-cribed by law 
or setting matters right, and if that course is 
bot taken, th; decision, however wrong, cannot 
16 disturbed. 

An application under O. XXXIV, r. 6, Civil Pro- 
cedure Uode, by the mortgagee 1s necessary for an 
Border for a personal decree for the balance due. 
But when the preliminary decree contains a state- 
‘ment thatthe mortgagor shall be liable for any 
deficiency thatmay befound due and the mort- 
Bagor goes not go in appeal and a final decree 
is subsequently pussed, the preliminary decree 
including such statement cannot be subsequently 
questioned or altered in view of s., 97 of Civil 
Procedure Code, Mauna Karn v. L. Au Cor 

Rang. 770 
marng, 109—Appeal dismissed as premature— 

: Whether final order within meaning of s. 109, 

Civil ProcedureCude ‘Act V of 1903). 

Dismissing an appeal as premature cannot be said 
to be @ final order within the meaning of s. 109 of 
the Code of. Civil Procedure. Raauuray SING4 v. 
HARI Kisaen Lan Oudh 865 


————s. 115. 
See -Bombay Mamlatdars Ovurts Act, 1906, s. 23 
808 
875 


Sze Provincial Insolvency Act, 1920, s. 75 
if can be 


$.9115—Amendment of decree, 

- granted under revisional powers. 
The Chief Court of Oudb has power under its 
yavisional jurisdiction to amend the decrees so as to 
make it conform with the juugment and. it.is neither 
necessary nor convenient to send back the case to 
the lower Oourt for amendment of the decree. 
Where a suit is. compromised and the compromise 
is made a part of the decree which goes beyond the 
tems of the compromise by adding sume. provisions 
in the decree which are no part of the compromise, 
the Chief Cuurt would allow the application for 
amendment of the decree and order that the provi- 
sions of the decree which go beyond the terms of 
the compromise be deleted. RaGuukaz SING, v. HARI 
KISHEN Lan Oudh 865 


8. 115—Court-fees—Order rejecting memo. of 
appeal for want of sufficient stamp—Appeal, if 

‘lies—Revision, competency of. 

An order rejecting a memorandum of appeal be- 
cause it is insufficiently stamped is not appeal- 
able. It does not fall within the definition of a 
decree given in 5.2 (2), Uivil Procedure Code, 
and has not been made appealable ag an order 
under O. XLII. But an order demandiag addi- 
tional court-fees on a memorandum of appeal is 
always revisable but one accepting the court-fees 
paid is not revisable because then there is no re- 
fusal to proceed with the appeal and because juris- 
diction is not then affected nor is the other side 
damnified. Barası DaUMNAJI Kosai v. Mukta Bat 

Nag. 329 FB 
~~—-—S. 115—Great delay in filing revision—If 
can be entertained. 

Ordinarily the High Court does not ontertain ap- 
plications tor revision made after undue delay. Ram 
Bakas Das v. Banwaut LAL Ai. 729 
————$, 115 —Munsif holding tt has no jurisdiction 

—Appellate Court oj the sume view — High Court, 

tf caff interfere tn revision under s. 115, Owh 

Prosedure Cude (Act V of Laua. 

Where a Muusif bolis tha. he has no jurisdiction 
fo entertain a certain suit and the same view is 
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taken by the Civil Judge on appeal, the question in- 
volved being directly one relating to the ju-isdic-, 
tion of the Munsif, che High Court has power under 
s 115, Civil Procedure Code, to interfere in revi- 
sion. Dgokinanpan PANDEY v. Ram O.:ANDRA TEWARI 

All 180 
——— 8.144 — Principle of ~Mesne profits = 

Calculation of gross profits, how to be made~ 

Deduction claimable by person in wrongful posses- 

sion—Landlord himself taking possession of tenan- 

ted land in execution of ejectment decree—Right to 
deduct rent pryable—Principle of suspension of 
rent, tf applies — Landlord and tenant. 

Under s 144, Civil Procedure Code, not only the 
property which is the subject-matter of the suit isto 
be restored on the reversal of the devreeor order but 
the party ultimately successful ought tobe secured 
the same benefit which he would have enjoyed from 
the property if he had not been dispossessed in pur- 
suance of the decree or order subsequently reversed. 
It is for this purpose that the Court is authorized to 
direct sompensation and mesne profits to be paid 
to the party who is ultimately successful. Whether 
it is compensation or mesne profits the Court in deter- - 
mining the amount which has to bə paid to the suc- 
cessful party has to determine two questions; firstly, 
what must be the gross profits which must be taken 
in the accounts, and eecondly, what must be the 
deduction which the party in possession in pursuance 
of the reversed decree would be entitled to get, that 
is to say, in the accounts there must be a credit and 
debit side and item No 1 of accsunt onthe credit side 
would be the amount which, in accordance with the 
definition of mesne profity, the party, who had taken 
pessession in execution of the decree subsequeatly 
reversed, had actually or with due diligenes could 
have received from the property in question, that is 
to say, item No.1 of the account is what the person in 
wrongful possession had or cvuld have realized from. 
the property and not what the person who. has been 
finally adjuuged to be the rightful owner could have 
tealized from the property. k 

Mesne profits are not the gross profits realized or 
which could be realized from the property by the 
person in wrongful.possession but it is thenəet profit 
which a person in wrongful possession actually receiv- 
ed or might, with ordinary diligence, have received, 
That the pe:son in wrongful possession is entitled to 
claim some deduction, there can be no doubt, as for 
insvance collection charges, and if the property is 
revenue or rent-paying and the rent is payable to a 
third person, the revenue or rent, as the case may 
be, thathe had to pay in respect of the property. 
After these deductions imterest has to be added for 
arriving at the final figure. 

When the landlord himself hastaken possession of 
the tenanted land in execution of a deciee in eject- 
ment against his tenant, he is entitled to claim ab 
deductiun the rent payable to himself in respact of 
the tenancy to waich rent he would have been entitled 
if there had not been any decree for ejectment. The 
position of a landlord who takes possession in execu- 
tion of a decree for ejectment which is subsequently 
reversed is much beter than the position of a land- 
lord whe takes pussession of the laud of the tenant 
out of Court and through an act of forcible dis- 
possession. The principle of suspension of rent would 
not apply to such a case, P. O. TAGORE v. 
Mart. vra Kanta Das Cul, 391 

—sS. 144, 145—Surety undertaking that if 
persons who hud taken possession of some movable 
property in executton of decree which wus subse- 
quently reversed, do not return the same, tinen he 





Ivii ` 
Civil Procedure Code—contd, 


would be liable personally — Interpretation — 
Liability arises under s, 145—Property returned 
—Decree, if can be executed against sureties— 
Property returned late—Damages resulting—Lia- 
bility of surety—S. 144, if applicable to surety— 
Scope of s. 144, stated. 
To a case of persons who become liable as 
sureties for the restitution of the immovable prop- 


erty taken in execution of a decree which is 
subsequently reversed the enactment that will 
apply is s. 145, Civil Procedure Code. This sec- 


tion has to be applied “in view of the parti- 
cular terms of the surety bond. Where the surety 
bonds recite that ifthe persons who had taken pos- 
session of some movable property in executionof a 
decree, which is subsequently reversed, donot re- 
turn the movable property which they had taken 
Possession of, then the sureties would be’ liable per- 
sonally to pay a sum not exceeding Rs, 3,000, the per- 
sonal liability of the sureties is clearly contemplated 
to arise in the event of the failure on the part of 
the persons concerned, to return the movable prop- 
erty to the restitution of which the respondent in 
appéal become entitled as a consequence ` of his hav- 


ing succeeded in his appeal. Where the movable ` 


property is actually returned to the respondent so 
far as the execution of the appellate decree is cən- 
cerned, it is complete and there is ncthing left of 
the appellate decree to be executed against the 


* sureties, 


Section 144 is not intended to apply to sureties 
but only tothe parties to the suit ie Their repre- 
sentatives The surety only undertakes to return 
the property, namely, the material object and not 
the liability for safeguarding the Tights of the 
owner in respect of the property. If any loss is 
caused tothe owner by reason of the property not 
being returned in the condition in which it was 
when it was taken, oriffor any other reason the 
owner suffers damages, that has nothing todo with 
the execution’ of the decree as such. A separate pro- 
ceeding has to be started against the judgment-debtor 
for determining the amount.of damages or compensa- 
tion which are consequential on thé variation or 
reversa] ofthe decree, Becfion, 144 ig more com- 
prehensive than s. 145. The latter section speaks, 
of the execution of a decree which is varied or reversed 
but the former provides forremedies by way of damage 
or compensation or mesne profits which are not 
comprised in the decree but are consequential on 
the variation or reversal of the Subordinate Court's 
decree, Jf s. 144 were held to apply to sureties, 
they will be made virtually parties to the suit 
which eventuality is repugnant to s. 145. 

Consequently it cannot be argued on behalf of 
the respondent thatthe sureties stand on the same 
footing as the judgment-debtors and that, therefore, 
they, like the judgment-debtors, are liable not only for 
the restitution of the specific movable property but 
also for damages consequent on the failure to return 
them (bonds and pro-notes) in time to enable suits 
being filed for recovering the debts due on them and 
also for the depreciation in the market price of the 
property. This would amount to seeking to make out 
ithe liability of the sureties in the terms of s. 144, 
Civil Procedure Code. Farin v., ABDUL 
Kuan h Nag. 155 
—— -~8.145. Sze Limitation Act, 1908, Sch. I, 

Arts, 181, 182 183 
S. 145—Scope—Deeree against stranger, if 
can be executed against surety—Share of sons of 
_- surety, if can be takenin such execution. 

Section 145, Civil Procedure Code, permits the exe- 
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cution of a decree (passed against a stranger) against 
the surety as though it were a decree passed against 
the surety and in execution of such decree against 
the surety the share of the sons of the surety in the 
property can be taken. PANDURANG Vv. ABDUL HUSSAIN 

Nag. 950 
8.149—Applicability to executing Court— 

Execution application in time—Court-fee payable 

in decree but no time fixed—Haxecuting Court, if 

can grant time. 

Section 149, Civil Procedure Code, applies to 
an executing Court also. Where the court-fee was 
payable in the decree its:]f but no time had been 
fixed for its payment, and the execution application 
was filed within time: 

Held, that the executing Court could allow time 
for payment of court-fee under s. 149, and the exe- 
cutioncould not be barred by limitation, even though 
the court-fee was paid late. Firm Lorinp U:anp v. 
Firm Lorinp Onanpd-Parma Nano Lah, 33-(a) 

8.151. Ses Civil Procedure Code, 1908, 

s. 11, Expl. V i 894 
O. |, r. 8— Limited persons granted permission 

to conduct suit on behalf of proprietary body— One ` 

of them withdrawing— Remaining persons, whether 
should be allowed to continue to prosecute suit— 

Procedure to be followed by Court. 

When permission is granted to certain persons 
under O. I, r. &, Civil Procedure Code, to conduct the 
suit on behalf of the proprietary body and one of 
them withdraws, it is for the Vourt to decide whether 
it will permit the remaining plaintiff or plaintiffs, to 
whom the original sanction had been given, to con- 
tinue to prosecute the suit, or whether it will insist 
upon the original number in which case it should 
notify to themembers of the proprietary body to ask 
them geo that they may authorize another person to 
conduct the case on-their behalf as a co-plaintiff 
Gtepsakl v, Ram Kata Lak. 679 

O. i, r. 10. Bes Agra Tenancy Act, 1926, 
' 8.227 884 


0, Il r. 6.. Ses U. P. Encumbered States 

Act, 1934, 8. 7 (1): (@) 654 
. V, feit — Process-server should take: 

reasonable stepå; io discover whereabouts ` of 

defendant—Summons held not duly served. 

The serving peon, before he can take advantage of 
the provisions of O. V, r. 17, Oivil Procedure Code, 
must attend at the right place and he must attend 
at a time when he may reasonably expect that the 
defendant will be present, and ifhe fails to find 
the defendant, he must take reasonable steps to 
discover where the defendant may happen to be. 

Held, on facts that the defendant was not duly 
served and diligent search was not made. Rama- 
SWAMY CHETTIAR V. SUNI MOHAMED ROWTHER 

Rang. 794 
O. V, rr. 19, 17—Summons served on 
refusal—Declaration of service, necessity of— 

Order passed without declaration — Whether 

constitutes res judicata, 

The provisions of O. V,r. 19, Civil Procedure Gode, 
will apply to ail cases in which return of the summons 
js made under r. 17, O. V. Rule 17 provides for 
affixture both when the defendant refuses to accept 
service and also when he cannot be found, and r. 19 
provides that where a summons is returned under 
T. 17, the Court shall either declare that the sum- 
mons has been duly served or order such service as it 
thinks fit, Unless there is declaration by the Court 
tbat the servicemade under O. V, r. 17, is sufficient 
as required by the provisions of O. V, r. 19, Oivil 
Procedure Code, any order passed by the Court in 
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the absence of the judgment-debtor will not constitute 
res judicata. It is obvious that the principle of 
constructive res judicata cannot be applied unless 
the party against whom it is sought to be applied has 
had notice of the proceeding in which the order 
relied upon as res judicata was passed. Ranma- 
NANDAAN OHETTIAR v. VBERAPPA OHETTIAR Mad, 468 
O. VII, r. 7—~Claim to judicial separation 
whether a general relief—Suit for divorce—No 
prayer for judicial separation—Plaint not amended 
-—-O, VII, r. 7, if applies. 
Relief claiming judicial separation is not a gene- 
ral relief. Order VII, r.7, Qivil Procedure Oode, 
“does not apply where in a suit for divorce, there is 
no prayer for relief by judicial separation nor is 
the plaint amended to that effect but such a relief is 





subsequently claimed Purroze BOoMANs#Aw 
Porarwata 9, S3IRINBAI Parroze POTAIWALA 

Bom 395 

—~——-—— O, VII, rr. 10, 14. See Limitation Act, 

1908, s. 4 740 





O. Vil, r. 11, O.XLUI, r. 1 (u), O. XLI, r. 23 
—Plaint rejected under O VII , 7. 11—Appellate 
Court setting it aside and directing trial Couri to 
proceed with trial—Appeal, if lies. 

An order of an Appellate Court setting aside an 
order of the Oourt of first instance rejecting a plaint, 
and directing the Court to proceed with the trial of a 
suit on its merits is not an order under 0. XLI, 
T. 23, and is not appealable under O. XLII, r. 1(u), 
Civil Procedure Oode. 

Where therefore in a suit by the sons ofa deceased 
insolvent against the Official Receiver for partition of 
their share in the property no notice is given under 
s. 80, Civil Procedure Oode, to the Official Receiver 
and the Court rejectsthe plaint under Q. VII, r. 11, 
Civil Procedure Code, and in appeal the order is set 
aside and the trial Court directed to proceed with the 
trial of the suit, the order of the Appellate Court is 
not appealable, BAsHESHAR Nata Goera v. Birpur 
Cann Lah, 365 


em maan), VII, r.10, O. IK, ri 13— Dismissal of 
application in default of parties—Ex parte order 
not based on merits—A ppellate Court, if can go into 
the question—Refusal to take oral statement— 
Adjournment for filing written statement refused 
and Court proceeding ex parte—Order, held 
injudicious. 


Although where the first Court has refused the. 


application on the merits, the Appellate Court is 

. precluded from discussing the propriety of the ez 
parte order itself, where the application was dismiss- 
ed in default of parties and there was no finding on 
the merits, it is competent for the Appellate Court to 
go into the question. 

Where a suit proceeded inter partes up to a certain 
point and then went on and was com leted ex parte, 
an oral statement was offered by the defendant's 
Pleader but was refused, further adjournment for 
filing a written statement was also refused, and the 
Court proceeded ex parte, under O. VIII, r. 10, Civil 
Procedure Code : 

Held, that as the case required full exposition of 
the views ofboth sides before a satisfactory conclu- 
sion could be arrived at, and the defendant could 
have been penalised by costs, the order wasan in- 
judicious one, RAMBALLABI JASRAJ MARWADI v. Messrs. 


DHARAMBI Jerga & Oo. Nag. 547 
————O. IX, rr.8, 9. Ser Civil Pr edure Oode, 

1908, O. XVII, r. 2 TAS ae 
——~———0. IX, r. 13. 


O. IX, 
1908, O. VII, r. 10 
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———0. XVI, rr. 10, 13—Scope and purpose — 
Person attaching property of wrong person, if 
can be penalized. 

The main purpose of proceedings under O. XVI, r. 10, 
Civil Procedure Cede, is to vindicate the authority 
of the Court though incidentally the particular 
party who is anxious to secure the presence of a 
witness may also benefit, if as a result of the 
proclamation or attachment, the witness should 
ultimately appear. If the witness does not appear, 
the property attached is sold only for the purpose 
of realising the fine and not for the purpose of 
paying any money to the party who required hia 
attendance. The Oourts will not be justified in 
placing a person who asks the Court to take pro- 
ceedings under O. XVI, r. 10, Oivil Procedure 
Code, on the same footing as a decree-holder who 
moves the Oourt to attach certain properties as the 
properties of his judgment-debtor. Primarily the 
proceeding to enforce the attendance of a witness 
isthe act of the Court and it is only by way of 
indicating the method of procedure that r. 13 in 
that Order enacts that, as far as they ars appli- 
cable, the provisions relating to the attachment of 
property of a judgment-debtor shall apply to 
attachment and sale under this Order. This does 
not warrant the view that for all purposes the 
legal consequence must be the same. Therefore where 
property of a wrong person is attached on an 
application of a person moving the Court under 
O. XVI, r. 10, for the failure of his witness to 
attend, such person cannot be penalized Karra 


GARI SRINIVASAYYA V. Gowra LAKSHMAYYA 
VENKATAYYA deca 


O. XVII, r. 2, O, 1X, rr. 8, 9 —Two suits 
adjourned and parties asked to file list of witnesses 
before certain date—On date of hearing „one suit 
dismissed "for default" and the other “for want 
of prosecution ` on plaintiff's failure to file list 
—Dismissal in both cases held under O. XVII, x. 2, 
read with O. IX, r.8—Application for restoration, 
could be made under O. IX, r. 9. 

‘There were two rival applicants for the letters of 
administration ofa deceased person. The applica- 
tions were filed in the District Courtandas they 
were contested, they were registered Oivil Regular 
Suits. The parties were asked to file list of wit- 
nesses Within a week of the order. On the date of 
hearing, one of the suits was dismissed “for default 
and the other was dismissed for “ want of prosecu- 
tion” onthe failure on the part of the plaintiff to 
file his list of witnesses, The applicatione - were 
made to restore both the suits: 

Held, that in each casethe dismissal was under 
O. XVII, r. 2, Civil Procsdure Code, read with 
O. IX, r. 8, and not eet a Peace 

dismissal of suit for “ want o 

ia nok alter the applicability of O. XVII, r. 2, read 

with O IX, r.8. An application for setting aside 

dismissal and restoration of suits, iu each case could 
be made under O, IX, r.9. Ma Hra Nyon v. Ma Ave 

MYINT Rang. 48 


= O. XX, r. 4 (2), O. XLI, r. 31—Judgment— 
Mere statement that ak is in agreement with 
, if enough. era 4 
eae gee judgment within the Civil Pro- 
cedure Code to statethat the Judge is in agreement 
with the finding of the Court below. He is bound 
to express his reasons for the finding at which he 
arrives, and although he need not, so far as the ques- 
tions of fact are concerned, deal in ‘detail with the 








“evidence, a definite finding must be arrived at by 
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him inorder to comply with the provisions of the 
Code. Gyan PraxasH Das v. DUKRAN KUAR 
Pat.479 


O. XX, r. 11—U, P. Agriculturists’ Relief 
‘Act (XXVII of 1934)—Whether derogates from 
`O. XX, r. 11—Judgment-debtor, a member of legal 
profession not having enough capital to pay 
decretal amount forthwith, directed to pay by 
-instalments—Order held not such as to call for 

, interference in second appeal, 

The provisions ofthe U. P. Agriculturists’ Relief 
„Act, make it imperative on the Oourt to pass an in- 
stalment decree in certain circumstances. They do 
mot derogate from the provisions of O. XX, r. ll, 
Civil] Procedure Code: 

Held, that the decision of the Judge in directing 
the judgment-debtor who was a member of the legal 
profession nct having enough capital to pay the 
decretal amount forthwith and who could be relied 
to pay it by degrees out of his earnings, to pay the 
amount by instalments with interest under Ô. XX, 
r. 11, was not such as could be interfered with in 
second appeal. GIRWAR SINGH v, HAR PRASAD 

. i All. 897 

O. XXi, r. 2. Se} Civil Procedure Code, 

1908, s. 11 880 

O. XXI, r. 16. Sze Civil Procedure Oode, 

1908, O. XXT, r. 10 809 

18, 19—Set off — Rules 











———— O, XXI, rr. mot 
exhaustive—Claims to set-off arising at different 
stages of same proceeding — Claims barred by 
limitation— Court has inherent jurisdiction to 
allow even such claims, - : 
Rules. 18 and 19 of O. XXI, Oivil Procedure Code, 

do not exhaust the cases in which set-off may be 

allowed in execution proceedings. Apartfrom rr 18 

and 19 of O. XXI, the Court has inherent 

jurisdiction on equitable principles to allow a 

set-off of claims arising at different stages in the 

same suit or proceeding. and this even ifthe right 
to recover the claim sought to be set-off isbarred by 
limitation. < 

A final decree in a partition suit entitled J to 

-recover & certain sum of moneyfrom G. In the 

appeal tothe High Court arising out of the same 

-suit and the same proceeding G had been awarded 

costs against J, an amount larger than that recover- 

able by J from G in the final decree for partition. 

G bad not executed his decree for costs : 

Held, that G was entitled to set-off against his 

claim of costs against J, the latter's claim against G. 

NONIBAI V, JETdANAND SHEROOMAL Sind 574 


— -—- O. XXI, rr. 18,19, s.151—Case not coming 
strictly under O. XXI, rr. 18 or 19—Set-off, if 
can be allowed. 

The essence of Civil Procedure Gide, is to be 
exhaustive on the matters in respect of which it 
-declares the law. The provisions of the Code re- 
garding a set-off are contained in rr, 18 and 19, 
O XXI,C. P.O. These rules have been specifically 
- restricted in their application and unless a case 
can be brought strictly within the terms of 
these provisions, no set-off can be allowed Where 
a case dues not cume under these rules the provisions 
of s. 151 also cannot be applied. CHANDAR Buan v. 
. Kuupa BAK- SH Peshk. 719 
O. KAI, r. 26. Sze Civil Procedure Ovde, 








1908, s. 4z 160 
- O XXI, rr. 46, 52. Ses Civil Procedure 
“Oode, 1908, s. 60 (n) 215 





< —O. XXI, rr. 51 (1) (b), (li), -as amended 
-py Lahore High Court, r. 53 (3)— Both rules 
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should be read together— Decree-holder attaching 
decree obtained by judgment-debtor in another 


Court—Whether can execute it—Consent in writing 

as required by r. 51 (I) (b) Gi), when necessary, ` 

The sentence starting “ with the consent of the 
said decree-holder ™ has been added tor. 53 (1) (6), 
(ii), of O. XXI, Civil Procedure Code, as it origin- 
ally stood by Lahore High Court. This clause has 
to be read along with O XXI, r 53 (3). 

A dacree-holder attaching in execution a decree 
obtained by his judgment-debtor in another Court, 
pecomes the representative of such judgment-debtor 
under O. XXI,r 53 (3), as regards the decree ob- 
tained by judgment-debtor. He can executethe dec- 
ree thus attached in any lawful manner. No con- 
sent in writing as required by Lahore amendment 
tar. 53, is necessary in the case of the decree- 
holder im execution of whose decree the decree of 
his judgment-debtor has been attached. Such con- 
sent of the attaching decree-holder or of the attach- 
ing Court, is necessary when the judgment-debtor 
whose decree is attached seeks to execute it. WaspEv 
v, Kipar Nata Lah. 300 
-— —0. XXI, r. 54. See Civil- Procedure Gode, 

1908, O. XXXVIII, r. 5 : 711 
—O. XXI, rr. 58, 63—Mortgage decree— 

Attachment by decree-holder—Claim, if can be made 

—Suit on dismissal of objections, maintainability. 

While proceedings by way of attachment are not 
appropriate to mortgage decrees, claimg, and objec- 
tions to the attachment can be made under O. XXI, 
r. 58 of Civil Procedure Oode, if the deeree-holder 
applies for and obtains an order of attachment and the 
property isattached Rejection of objections entitles 
the objector to sue for a declaration to establish 
his title. RAHMAT ULLAH-?. ATTA MOHAMMAD Kuan 


Lah, 198 
—O XXI, r, 63. . 

See Civil Procedure Code, 1908, s. 52 873 

Sze Transfer of Property Act, 1487, s. 58 926 
——— 0. XXI, r. 89-—“Received” in 7,89, con- 

templates actual receipt by  decree-holder — 
Auction-purchaser depositing money—If can be 
said to have been received by decree holder—Decree 
directing payment of interest till realisation of 
decretal amount—Interest should be counted till 
confirmation of sale, not tili the date of deposit by 
auction-purchaser. ; 

The term ‘received’ as ased in r. 89, O XXI, con- 
templates an actual receipt of the amount by the 
deeree-holder. A mere payment into Courtof the 
sale proceeds does not constitute receipt within 
the meaning of this rule. So long as the decree- 
holder has not the right to take the mony out of 
Court before confirmation, if cannot be said that 
the money has been received by him merely because 
it has heen deposited to his credit. Itis on con- 
firmation of sale that the auction-purchaser’s title to 
the property purchased by him is declared though it 
relates back to the date ofthe sale. Tillthen his 
title is subject to the proceedings that may be taken 
by persons interested in the property for setting the 
sale aside It would be unjust to pay the amount to 
the decree-holder and then leave the auction-pur- 
chaser to the risk of realising it from the decree- 
holder after the sale is set aside. 

OGunsequently where a decree directs that interest 
should be paid on decretal amount till its realization, 
the decree-holder not being entitled to receive the 
amount till after the confirmation of sale is entitled to 
interest upto the date of confirmation of sale, 
RAMOHANDRA v. RAMOHANDRA GusaBa SHRAWANE 
Nag, 296 


< 
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——O, XXI, rr, 93, 84, 85, 86—R. 93, scope of 
—Decree-holder, if can withdraw purchase-money 
before confirmation of sale. 

Rule 93,0. XXI, Civil Procedure Code, is intended 
toarm the Court with power to order the return of 
the money to the purchaser in case the same has been 
paid to any person in the meantime, as it is the duty 
of the Court to see that the purchaser whose sale is 
set aside should not, in any way, suffer and should 
get back his amount. It should not be read as con- 
taining an implication that the decree holder is 
entitled to withdraw the purchase-money before the 
confirmation of the sale during the execution proceed- 
ings im the executing Court. Itis clear from rr. 84, 
85 and 86 of O XXI, Civil Procedure Code, that the 
legislature intended that the deposit made by the 
purchaser on the date of the sale continues to be a 
deposit with the Court and no decree-holder will be 
entitled to withdraw as soon as it is deposited. 
RAMCHANDRA V. RAMOdANDRA GUJABA SHRAWANE 

Nag. 296 


———O, XXII, r. 10, See Deed 906 
—O. XXII, r. 10, O. XXI, r. 16—Mortgage suit 
—Assignment after final decree—Substitution 
cannot be made— Assignee to apply under O. XXI, 

r. 16. 

Where in a suit on mortgage an assignment 
is made after the final decree substitution of the 
assignee cannot be made under O. XXII, r. 10 
Oivil Procedure Code. The assignee can apply for 
the execution of the decree as a transferee under 
O. XXI, r. 16. KAMESAWAR Sines BAHADUR V. ANANT 








Nata BOSE Cal, 809 
—O. XXili, r. 3. 

See Compromise . 277 

Seg Decree - 980 


——— 0. XXIII, r. 3—Companies Act (VII of 1913), 
s. 153 (2)—0. XXIII, r. 3, scope of—Adjustment 
having statutory operation, whether contemplated 
— Scheme of arranyement sanctioned under s. 153 (2), 
Companies Act, whether can be recorded under 
0. XXIII, r. 3. 

Rule 3 of 0. XXII, Civil Procedure Code, con- 
templates an adjustment by a lawful agreement or 
compromise that is an adjustment by act of parties 
and not an adjustment which has a statutory opera- 
tion. The effect of the words in s. 153, cl (2), 
Companies Act, is to give the scheme of arrangement 
when sanctioned by the Court a statutory operation 
Such a scheme of arrangement cannot, therefore, be 
said to be an adjustment bya lawful agreement or 
compr: mise within the meaning of O. XXIII, r. 3, 
and caunot be ordered to be 1ecorded under that rule, 
House or LABOURERS, LTD. v. COMILLA BANKING 
Corporation, LTD. Cal 431 
—— O XXIII, r. 3—Compromise— Recording of 

—Notice of moticn, tf can be taken out. 

Order XXIII, r. 3, Civil Procedure Code, as word- 
ed is not sufficient totake away the right which 
exists in thedefendant otherwise to move the Court 
to record a comprumise, Order XXIII, r. 3, enables 
the Court to tiy the question whether a compromise 
propounded by one side and disputed by the other 
tock place or not, and if it comes to the conclusion 
that, the compromise was arrived at, the Court is 

- obliged to pass a decree in terms of that compronvise, 

No specific provision in the Civil brocedure Code, 
or the High Court Rules exhist which prevents a 
defendant from taking out a notice of motion to 
achieve that object, LILADHAR RATANSI v. SALEHBHAI 
E. BADRI Bom. 652 
Ọ. XXII, r. 3 — Suit on note — Binding 
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character of debt, if can be gone into. Sz Mala- 
bar Law f 147 
——— O. XXX. “re Partnership 853 


O. XXXII, r. 3—Appointment of guarcian, 
without issuing notice to minor—Whether irregu- 
larity. 

The main object of O. XXXII, r. 3, Civil Procedure 
Code, is to ensure that minor defendants are ade- 
quately represented in suits which may be institut- 
ed against them. It may well be that circumstances 
may arise in connection with a particular suit, which 
would be sufficient to satisfy the Oourt that a 
person who had applied to be appointed as guardian 
of a minor defendant was really a proper person to 
be the minor's guardian for the suit within the 
meaning of O. XXXII, r.3 (1) of the Code and, if 
it was clearly in the interest of the minor that such 
person should be appointed forthwith without issu- 
ing the notices upon the minor or upon his natural 
guardian, to which reference is made in O. XXXII, 
r. 3 (4) of the Code, it might be held that failure to 
serve such notices would merely amount to an 
irregularity. BARODAPROSAD SUKUL v. SAHANLALL BOID 

Cal, 341 
———— O. XXXII, r. 7. Sze Agra Tenancy Act, 

1926, s. 264 425 
— O. XXXII, r.7—Compromise on behalf of 

minor-- Duty of Court—Court should record reasons 

to show that it applied its mind to the question. 

It is the duty of the Court to sae that the inter- 
ests of minors are adequately protected, that when 
a compromise is effected to which a minor is a 
party, it is cf considerable importance that the con- 
science of the Court should be eatisfied that the 
compromise is really in the interest of the minor 
and in ordinary circumstances, when the Oourt 
records an order to the effect that a compromise 
has been allowed, it may be assumed, unless there 
are Clear indications tothe contrary, that the Court 
has exercised its judicial discretion in dealing 
with the matter. In cases, however, in which 
the .circumstances are peculiar or suspicious, a 
heavy duty lies upon the Oourt to scrutinize 
with care the terms of the proposed compromise 
and the circumstances connected therewith, in order 
that the conscience of the Oourt may be satisfied 
on the point that the compromise is really for the 
minor's benefit. The Court should record the fact 
that an application had been made to it, that the 
terms of the proposed agreement of compromise 
were considered by the Court, and that, having re- 
gard to the interests of the minors, the Uourt grant- 
ed leave tu the making of the agreement or the com- 
promise. o. o 

Held, that merely giving permission to the guar- 
dian “tu compromise the suit on behalf of the 
minor defendant as prayed for”, was ‘not suffivient 
to show that the Judge applied his mind judicially 
to the question as to whether or not the com promise 
was reully for the bencfit of the minor and such 
an order did not compiy with the principles under- 
lying O. XXXII, r. 7 of the Code, BARODAPROSAD 
NUKUL V. SAHANLALL BOID Cal. 341 
-—— 0. XXXIII, r. 4 (as amended In 1935 

by Rangoon High Court)—Plaint, ef can be 
rejected after enquiry under r. 4 on ground that 
it does nct show cuuse of action—Ploint not show- 
ing cause of action on face of w—If cun be reject- 
ed—Court referring to proceedings mentioned in 
plaint, in deciding that plaint does not show cause 
of acteon—Order dismissing plaint—Legality 

The new 1.4 under O. XXXIII, O:vil Procedure 
Code, as amended by Rangoon High Courtin 1935 
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does not give any express suthority to the Court to 
- reject a plaint on the ground that it does not show a 
cause of action after enquiry held under the rule, 
but when on the. face of the plaint itself it does not 
show a valid cause of action it does not stand to 
reason that the Court cannot act upon that finding 
at any stuge of the proceedings provided it has not 
infringed the rule that it should not adduce matters 
extraneous to the plaint in determining whether it 
shows a valid cause of action or not. Since the 
reference to the proceedings in the High Oourt can- 
not be deemed to be tantamount to adducing of 
matters extraneous to the plaint because those pro- 
ceedings are themselves mentioned in the plaint and 
the applicant himself asked that those proceedings 
be read as part of the plaint, there is nothing which 
renders the order dismissing the application, illegal. 
M. H. MasaIan v. Messrs, Batts azar & Son, LLD. 
Rang, 273 
—— O. XXXIII, r. 5—Enquiry as to cause of 
action must be limited to facts apparent on face 
of plaint—Complicated questions of law, should be 
avoided at this stage. 

Enquiry into the question whether the application 
for leave to sue as a pauper does or does not dis- 
close any existing cause of action, must be limit- 

. ed to the facts of the case apparent on the face 
of the plaint and any complicated question of law 
upon which a difference of opinion is possible should 
be avoided at this stage. PARAMESWAR SINGH ~v. 
New THEATRES, LTD. Cal. 305 


———. O XXXIII, rr. 15 and 5—Petition rejected 
ex parte under O. XXXIII, r. 5 -Second petition, 
if barred under 0. XXXIII, r.15—Second petition 
not competent when first is rejected on merits. 
Ifthe Oourt rejects the petition ex parte on any 

of the grounds laid down in O. XXXIII, r. 5, Civil 

Procedure Oode, asecond application is competent ; 

but ifthe Court proceeds to issue notice to the res- 

pondent and takes evidence and finally refuses to 
allow the petition on merits, no second application is 
competent. Marsra Das HAKIM Rat v., SEORETARY OF 

STATE Pesh. 647 


———- O. XXXIV, r. 5—Final decree, tf can be 
resisted by legal representative of deceased mort- 
gagor on ground that property is Acharyapurusha 
service inum. 

Order XXXIV, r. 5, Oivil Procedure Code, no doubt 
says that if payment isnot made as directed by the 
preliminary decree the Court shall passa final 
decree for sale, but that doesnot mean that the 
Court is bound to passa final deeree for sale. It is 
only in cases where there is no prohibition imposed 
by substantive law that the Court can direct a sale, 
Is is open to a party whohas been impleaded as the 
legal representative ofthe deceased mortgagor defen- 
dant to resist the passing of a final decree on the 
. ground that the mortgaged property being an 
Acharyapursha sərvice inam is inalienable and 
the sale of such property would be illegal on grounds 
of public policy. N. ADINARAYANA OHETTY v. A, 
On.ENGIAad CHETTY Mad. 659 
—— O XXXIV, r. 6. 

Sre Civil Procedure Code, 1908, s. 11, Expl. V 894 

Ser Civil Procedure Code, 1908, s. 97 770 
- O. XXXIV, r. 6—Personal decree when can 

be passed—If can be passed on equitable grounds 
when conditions under O. XXXIV, r. 6, are not ful-~ 
iled. 

Wears a specific provision has been made by law 
` prescribing the conditions in which a decree can be 





passed, the Court can act only within the limits laid ` 
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down by such law. It is not justified in enlarging 
its powers by an appeal to equitable considera- 
tions. 

Where before the execution of a mortgage decree 
the son of the mortgagor juigment-debtor obtains a 
decree in his suit impugning the mortgage and the 
decree and the mortgagee decree-holder subse- 
quently applies for a simple money decree under 

A ,r. 6, Civil Procedure Cede, no simple 
money decree even on equitable grounds can be pass- 
ed. RAM Saran Das v. BANWARI LAL All, 729 

O, XXXVIH, r. 5—Provisions of, when come 
into play. 

Before the provisions of r. 5 of O. XXXVIII, 
Civil Procedure Code, would come into play, the 
Court has to be satisfied that transfers were going 
to be made by the defendant after the suit had 
been filed and that such transfers were with the 
object of obstruction of the plaintiff if he won the suit 
in executing the decree, and the mere allegations to 
this effect are of no avail but the facts must be 
positively proved by satisfactory evidence. BEDANAND 
Rat v, Nasoxumar SINGH Pat, 928 
————. O. XXXVIII, r. 5, O. XXI, r. 54, Appen» 

dix F, Form No. V — Attacıiment under 

0. XXXVIII, r. 5, how to be made—No reference 

in order-sheet to O. XXI, r. 54, or to publication 

of attachment—Presumption under $, 114, Evidence 

Act (I of 1872), if can be made 

Attachment under O. XXXVIII, r. 5, O«P. O., is to 
þe made in accordance with the manner provided for 
attachment of properties, in execution of & decree, and 
the manner for attachment of property in execution 
of a decree is laid down ia O XXI, r. 54. 

Proclamation by beat of drum and affixing of a 
copy of the order in Form No, V, Appendix F do 
not by themselves constitute valid attachment, 
Where there is no reference in the order-sheet to 
O XXI, r. 54, or to publication of the order, there 
can be no presumption under s. 114, Evidence Act, 
that attachment was properly made. Sita Nara 
PATI v. Sarapa Prasanna Das Cai. 711 

O. XXXIX, r. 7—"“ Preservation” of property 

—Stay of sale of property in execution, if “pre- 

-servarion” of property—Applicrbility of r. 7. 

An order staying sale of property in execution of a 
decree is not an order for “preservation” of that pro- 
perty within the meaning of r, 7, O. XXXIX, Oivil 
Procedure Code. Moreover, under O XXXIX, r.7 
(a), the property sought to be preserved must be the 
subject-matter of & suit hut where the suit does not 
relate to any property but toa debt owing by the 
applicant to the opposite party, Order XXXIX, 1.7, 
Civil Procedure Code, has no application LALMOHAN 
TrivepI v Ram CHANDRA ASWATARY = Oudh 10 
O. XL—Simple mortyage— Receiver, appoint- 

ment of, at instance of holder of mortgage decree 

to realise future rents and profits. : 

A mortgagor undera simple mortgage is entitled 
to remain in possession of the property till it is 
actually sold in satisfaction of the morbgage decree, 
and a Receiver cannot be appointed of the mortgag- 
ed property to realise all future rents and profits so 
as to remove the mortgagor from possession of such 
property, RAJENDRA SINGE v. Uma Prasad All, 922 
. XL, r. 1. See Civil Procedure Oode, 
1908, O. ALIH, r. 1 (e) 127 

O XLI, r. 1 — Appeal, presentation of— 
Proctice of Court to put memos. in petition box— 
Whether proper presentation—Person so putting 
having power-of-attorney~-Subsequent appearance 
of junior Counsel, not having power-of-attorney— 
Effect—Appeal, held properly presented, 
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Strictly speaking under O, XLI,r.1, Civil Pro- 


r «cedure Code, the memo of appeal should be presented 


othe Court or some officer appointed by it in this 
behalf. But ifthe Court has adopted the practice 
of presenting appeals by putting (hem in petition box, 
the person who puts the memo in the box would be the 
person presenting the appeal, and not the person who 
subsequently appears for taking a date. asa junior 
Ccunsel. Where, therefore, the former has a power- 
of-attorney and not the latter, the appeal should be 
deemed to.bè validly presented. The defect, if there 
be any, is technical and should be condoned. 
KARIM Bakusy o. MOHAMMADA Lah. 796 


* O. XLI,r.1—Order in contentious proceed- 
ing granting probate or Letters of Administration— 
Appeal from, without production of copy of formal 
decree—Competency—Form of decree, in such pro- 
ceedings. 

An appeal filed against an order passed in a 
contentious proceeding is an appeal filed under 
O. XLI, r. 1,Civil Procedure Code, and not under 
a. 104, Civil Procedure Code. Accordingly an appéal 
against anorder ina contentious proceeding grant- 
ing probate or Letters of Administration with the 
will annexed is incompetent without the pro- 
duction of a copy of a formal decree prepared in 
terms of such ofder. Such a proceeding should be 
registered as a suit and the form in which a decree 
should be prepared should be that adopted by the 
Calcutta High Court, GANGABAI v. JAIKISHINDAS 
MALAYOMAL Sind 284 F B 


O. XLI, r. 19—Appeal dismissed for non- 
payment of printing costs—Application for res- 
toration — Nature of— Stamps necessary—Court 
Fees Act (VIL of 1810), Sch. I, Arts. 4,5. - 

An application for restoration of an appeal which 
is dismissed for non-payment of printing costs should 
be treated ag dn application for review and not as 
one under O. XLI, r. 19, Civil Piocedure Code, nd 
should reqiire to be stamped under Arts. 4 and 5 of 
Sch. I, Court Feas Act. SINGHESHWAR Prasan Maxton 
v. Saks OLAND _ 
— O: Xuk r. 23. See Civil Procedure Code, 
1908, O. VI; r. 11 pole 365 
O. XLI, r. 23—Applicability. 

Order XLI; r. 23, Civil Procedure Code, applies 
only if the suit has been disposed of on a preliminary 
point. BALIRAM Satwapra Komtr v. Narayan 

; Nag. 266 

O. XLI, r. 23—Question of jurisdiction not 
raised in pleadings but in appeal—Appellate Court, 
if can remand suit for hearing on question of juris- 
diction. a f 
Although where no question of jurisdiction is 

raised by the parties in the pleadings, but only in 

appeal, the Appellate Court is entitled to remand the 

suit for re-hearing on the question of jurisdic- 

tion. BARAIK RAM Govinp SINGH v. OLOWRA URAON 
Pat. 644 

0, XLI, 27—Additional evidence admitted 
in appeal—Opposite party should be given oppor- 
tunity to meet situation. 

Where in appeal the Court admits an additional 
evidence, it should give an opportunity to the opposite 
party to meet the new situation arisimg out of such 
admission. MAUJI S. An v. BAKALDIP SINGH 

Pat. 137 

———— O. XLI, rr, 33, 20—Suit dismissed against 
co-defendant — No appeal against him — Order 
against him, if can be passed—Such defendant, 
if “person interested" in the result of the appeal 
filed by the other defendant, 
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What is contemplated by r. 33, O. XLI, Civil Pro- 
cedure Code, is that an order may be passed in favour 
of a person who has not appealed but not that an 
order can be passed against a person whois not a 
party to the appeal and who is not on the record. 
The discretionary power of the Court under O. XLI, 
rr. 20 and 33 of the Code, however ample it may be, 
cannot be used to the detriment or prejucaice of a 
person against whom the suit has been dismissed by 
the trial Court and against whom no appeal had been 
preferred before the lower Appellate Court. 

Where a claim against a co-defendant has been 
dismissed and an appeal against him is barred, such 
person is not a person interested in the result of the 
appeal filed by the other defendant, within the mean- 
ingof O XLI, r. 20. Firm OsATOMAL-RANJSOMAL V. 
ABDUL HAMID KHAN Sind 862 
—— O. KLIH, r. 1 (s), O. XL, r. 1—Artachment 

of wakf property—Objection by judgment-debtor 

mutawalli—Objection allowed and Receiver appoint- 
ed—Order, if appealable—Appointment of Receiver 

— Propriety of. 

An appeal lies under O. XLIII, r. 14s), Civil Pro- 
cedure Code, from an order allowing the objection of 
the jadgment-debtor to the attachment of certain pro- 
perty as wakf property and appointing a Receiver 
of the same. Such an order is one under O. XL,r. 1. 

The property was wakf property and was not 
liable to be attached or sold atall. There were pro- 
visions in the deed of wakf enjoining upon the 
mutawallt the performance of certain religious 
duties : 

Held, that the appointment of a Receiver in exe- 
cution of a decree against the mutawallt to take 
charge of the entire property, which did not belong 
to the judgment-debtor, would be contrary to the 
provisions of O. XL, r. 1 (2, Civil Procedure Code, 
and would amount to a disp.ssession of the trustee. 
The Court could not therefore appoint a Receiver to 
take possession of the entire ;property itself. ABDUL 


“Latif Kuan v, SIKANDAR BEGUM All, 127 
—— O. XLIII, r. 1 (u) Sse Oivil Procedure 
Code, 1908, O. VII, r. 11 365 
—— Appendix F, Form No. V. Sge Civil Pros 
cedure Uode, 1906, O XXXVIII, r. 5 711 
——— Sch. ||, Ses Arbitration 690 


sanan Para. 3 \2)—Reference subsisting 

—Permission to plaintiff to withdraw and file 

fresh suit, if can be granted. 

The Court has no jurisdiction to intervene and give 
the plaintiff permission to withdraw the suit and 
bring afresh suit, after the suithas been referred 
to arbitration and solong ag the reference subsists, 
Poogan Osann v. BABU KAM All. 895 
Para.20. Ses Arbitration 690 
Civil Service (Classification Control and Ap- 

peal Rules) R. 55. Szz Government of India Act, 

1915 (5 & 6 Geo. V, ce. 61), s. 96-B 251 


Colonization of Government Lands (Punjab) 
Act (V of 1912), 8. 18. Seg Civil Procedure Code, 
1908, s, 11 218 


Companies Act (VII of 1913), s. 81 (3)—Chair- 
man's declaration where he does not by his declara- 
tion find figures for or against resolution—~Con- 
elusiveness of declaration—Chairman erroneously 
holding resolution passed—Passing of resolution, 
if according to law. 

The conclusiveness of the declaration of the Chair- 
man contemplated by cl (3) ofs 81, Companies Act 
attaches tothe declaration where the Chairman doeg 
not find by his declaration the figures for ang 
against the resolution. 
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But where the Chairman by his declaration finds 
the figures and err neously in poiat of law holds 
that the resolution has been duly pissed, the resolu- 
tion cannot be said tohave been passed according 
to law. Duaxeswart Cotron Minis, LTD v Ne 
KAMAL Ch AKRAVARTY Cal. 622 
—-—s 153 (2). See Oivil Procedure Code, 

1908, O. XXII, r 3 431 
——— S. 160. See Company 898 (a) 


Company—Secretary, powers of—Contract to pur- 
chase shares—Secretary, if can make representa- 
tions to induce persons to purchase shares—Secretary 
making fraudulent misrepresentations—Act not 
authorised or known to officer of Company—Com- 
pany, if liable for damages for such misrepresenta- 
ions. 

_The Secretary of a Company has no general autho- 
rity to make.representations to induce persons to 
take shares ina company: so that a person who is 
induced to take shares in a company by a fraudu- 
lent misrepresentation, not authorized by or known 
to the officers of the Company entitled to make re- 
presentations, ofthe Secretary of a Company is not 
entitled to maintain an action against the Company 
for the rescission of the contract, or for damages for 
such misrepresentation. Diwan OHAND © GUJRAN- 
wara Sucar MiLLS Co., Lip. Lah. 165 


———— Share-holders—Right to sue-Sutt should 
ordinarily be by company ~Share-holder, when can 
sue in his own name. 

It is clear Jaw that in order to redress a wrong 
done tothe company the action should prima facie 
be brought by the company, itself. The will of the 
majority of the share-holders is ordinarily the will 
of the company for this purpose. Where the acts 
complained of can be ratified by the majority, there 
is: nothing for which the company can sue. The 
rule that it isthe company which must decide whe- 
ther the litigation should be undertaken, ought, 
therefore, to be limited to cases where the act com- 
plained of is ratifiable, Ifthe majority of its shares 
are. controlled by those against whom the relief is 
sought, the complaining share-holders may sue on 
their own names, but must show that the acts com- 
plained of are of a fraudulent character or beyond 
the powers of the company. It is not necessary, as 
a matter of law, formally to ascertain the views of 
the majority before proceeding, but nevertheless, if 
no reason is given for the corporation not being 
consulted before litigation is undertaken, it must be 
clearly alleged, and made toappear, that the trans- 
action is fraudulent or ultra vires. D:aKEswari 
Corton Miris, LTD. v. Nin KAMAL UHAKRAVORTY 

- Cal. 622 


Winding-up—Deceased applying for shares 
—His name placed on list of contributories—- 
Death during winding-up—Deposit of such person, 
if forfeited—Liability of his representative—Com- 
panies Act (VII of 1913), s. 160. 

‘Where the deceased who had applied for shares of 

a company had been placed on the list of contribu- 

tories, he does not cease to be a contributory and 

forfeit the deposit that he had made upon ap- 
plication so asto escape from the position of a con- 
tributory with future liability. 

ln sucha case the matter of liability of the legal 
representatives is governed by s. :60 of the Companies 

Act itself and on the death of tne member, the liabil- 

ity automatically falls upon the representatives. The 

fact that they were not substituted within 90 days 
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of the death of the deceased is of no consequence for 
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to such a case Timitation Act does not apply. 
SUMITRA KUER v. SITAMARBAI Sucar Works, LTD. 

Pat 898 (a) 
Compromise—Civil Procedure Cote (Act V of 1908), 

0. XXII, r 3, procedure in, not followed—Com- 

promise recorded—Property not included in suit, 

included in compromise Compromise, whether ex- 
empted from registration. 

While passing a decree ina compromise, the Court 
did not comply with the provisionsof O. XXIII, r. 3, 
Civil Procedure Code, and the compromise, s> far as 
it concerned certain lands, was never ordered to be 
recorded in the suit : e 

Held, that that portion ofthe compromise did not 
become a part of the judicial proceedings and was not 
exempt from registration. Bisaan Devi v JAGAT 


SINGA Lah. 277 
~———— Recording of. See Civil Procedure Code, 
1902, O. XXII, r. 3 3 652 
Confession. See Criminal trial 105, 315, 507 
————— Recording of? Sre Criminal Procedure 
Oode, 1-98, s, 164 (3) 418 


Contempt of Court—Publications, when constitute 
contempts—Three kinds of offences stated—Publish- 
ing injurious misrepresentations hold ing up purty 
to action to hatred or contempt affects course of 
justice ~Fact that trial Judge would not be affected 

“by article has no bearing on matter - Belief of 
publisher while publishing article does not protect 
him from consequences if his publicatidn disturbs 
free course of justice—Held, article constituted 
gross contempt of Court. : 
All publications which offend agains: the dignity 

of the Court, or are calculated to prejudice the 

course of justice, will constitute contempts. 

Offences of this natureare of three kinds —namely, 

those which 1) scandalise the Court; or?) abuse 

the parties concerned in ciuses there; or (3) pre- 
judice mankind against persons before the cause is 
heard. Under the first ‘head fall libels onthe in-. 
tegrity of the Court, its Judges, officers, or proceed- 
ings: under the second and third heads anything 
which tends to excite prejudice against the parties, 
or their litigation, while it is: pending. For 
example, attacks on or abuse of a party, his wit- 
nesses or solicitor, constitute contempts, though 

a mere libel on a pariy, not amounting to an inter- 

ference with the course of justice, does not, the party 

being left to his remedy by action. 5 
Nothing is more incumbent upon Courts of 

Justice, than to preserve their proceedings from 

being misrepresented ; nor is there anything or 

more pernicious consequence, than to prejudice the 
minds of the public against persons concerned as 
parties in causes, before the cause is finally heard. 

To publish injurious misrepresentations directed 

ugainst a party tothe action; especially when they 

are holding up that party to hatred or contempt, is 
liable to affect the course of justice, because it may, 
in the case ofa plaintiff, cause him to discontinue 
the action from fear of public dislike, or it may 
cause the defendant to come to 4 compromise which 
he otherwise would not come to, for a like reason. 
The fact that the trial] Judge would not be affest- 
ed by the article has no bearing on the matter. 

Whatever might have been the belicf of the pub- 

lisher at the time he published these articles, that 

belief will uot protect him from the consequences 
if his publication has been of such a nature as to 
disturb the free course of justice, 

Where, therefore, while a suit for an injunction 
was pending in the Court, an article was published 
which stated the defendant's case and inferred jt 
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to be true; made accusations against the plaintiffs 
as having ruined the defendants and of having 
concocted false criminal cases against them and 
further accusations of plaintiff using his influence 
maliciously and to the detriment of the defendants 
ond ended in an appeal for assistance for the defend. 

S 

Held, article constituted gross contempt of 
Court, VELUGOTI  SARVAGNA Kumara Krisana 
YAOHENDRA BAHADUR VARU oF VENKATAGIRI v. N. V. 
Rama Naru Mad. 455 
Contract—Breach of—Contract not executed in 

manger required by law—Party acting on it—I f 

can sue for its breach. 

A party acting upon a contract which is required 
to be executed ina particular manner prescribed by 
law but which is not so executed, cannot sue for 
breach of such contract. M. N. SHERAZEE v. Distrior 
Covunort, KYAUKSE Rang. 345 
` Breach of—Penalty— Lease entitling lessee 

to make alteration subject to replacing them- De- 

posit of money as security for observance of terms 
and. rent—Deposit to be forfeited on breach— 

Ciause of forfeiture held not stipulated penalty 

—Breach ozeurring—Suit for damages—Credit must 

be given for deposit forfeited. 

Where a lease provides that the lessee shall be 
entitled to make alterations onthe premises, subject 
to replacing them and as security for replacing the 
alteratiows and rent, shall deposit certain amount 
which would be liable.to be forfeited in case of 
non-observance of the terms, the clause relating to 
forfeiture does not amount toa stipulated penalty, 
In case of breach, ina suit by the other party for 
damages, credit for the amount forfeited must be 
given, Only the difference between the actual loss 
and the amount forfeited can be recovered. There 
is no difference between a suit for damages for 
breach of contract and a suit meiely for value of 
damages caused. M. D, Raman v. R. M, Nacu Muna- 
LIAR , Rang. 406 
~: Haecutory contract—Such contract. to be 

- carried out by deed to be executed afterwards— 

Contract, when complete—Alberta Land Titles Act 

(Revised Statutes, 1922, Chap. 133). 

Where parties enter into an executory agreement 
which is tobe carried out by a deed afterwards to 
‘be executed, the real completed contract is to be 
foundinthe deed. The contract is merged in the 
deed. The most common instance perhaps of this 
merger 1s a Contract for the sale of land followed by 
conveyance on completion, Al! the provisions of the 
contract which the parties intend should be per- 
formed by the Conveyance are merged in the con- 
veyance, and all the rights of the purchaser ın 1elation 
thereto are thereby satisfied. There may, no doubt, 
be provisions of the contract which, from their nature 
or from the terms of the contract, survive after com- 
pletion. This doctrine also hag application to the 
case of the sale of land to which the Land Titles Act 
(Revised Statutes Alberta, 1922, Chap. 133), ap- 
plies, KNIGIT Sugar Co, LTD. v. ALBERTA RAILWAY 
AND [RBIGATION Uo, 88 PC 
— Jurisdiction— Offer and acceptance—Con- 

tract by correspondence— Commission agent sending 

quotations or terms of business amounts to intima- 
tion of offer or offer itself. 

When a merehaut or commission agent sends his 
quotations or teims of business to other people it is 
merely an intimation on his part of his readiness to 
transact business with them on those te:ms, 

The contract at Banapura was made by correspon- 
penco, The plaintifs at Banapura wrote to the 
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defendant at Bombay, asking whether the price of 
coal was likely to go up and what his charges were 
for selling it. The defendant gave a brief reply, and 
the plaintiffs wrote again To this letter the defen- 
dant wrote (Ex. p-3), stating his charges in detail and 
saying “let us have your transaction once, Then you 
shall have reliance on us.” Tothis the plaintiffs’ 
replied, saying that they were sending the railway 
receipt for a wagon load of coal, which they had des- 
patched some three days before, and asking him to 
take delivery and sell it. Tho defendant replied 
saying that he had received the railway receipt and 
would attend tothe order when the wagon arriv- 


ed: 

Held, thatthe letter (Ex. P-3) written by the defen- 
dant stating the terms on which he did business was 
not an offer but an intimation of offer. The fact that 
the letter included the words “Let us have your tran- 
saction once" would not, convert it into an offer to be 
bound by the plaintiffs’ acceptance, for there had 
been no indication up till then what business the 
plaintiffs wished to transact, and therefore that the 
contract was made in Bombay and not in Banapura, 
and that the Oourt of the latter place had no juris- 
diction to try the case. SAYAMSUNDER V. ABDUL 


SATTAR Nag. 943 
Contract Act (IX of 1872), s 16—Gift, when in- 
valid. See Gift - 817 
s. 16— Setting aside of contract—Nature of 
pressure. Sse Gift 817 
———- 8.24, Ser Contract Act, 1872, s. 865 553 


s. 25 (3)—Time-barred debt—Fresh cause 
of action, when constitutes—Mention of debts in 
schedule of creditors—Whether amounts to promise 


to pay. 

Under s. 25 3), Contract Act, the promise must be 
in writing, not that some words which donot by 
themselves amount to a promise but in which the 
law implies a promise, shall be sufficient to con- 
stitute a fresh cause of action. The mere mention 
of a debt in the schedule of creditors cannot amount 
to anything more than a mere acknowledgment It 
cannot, by any stretch of language, be held to contain 
in itselfa promise to pay. Firm C. ELA Ram-Sant RAM 
v OFFIOIAL REOEIVER Lah. 361 

s. 30—Wager and speculation—Distinction 

—Transactionentered through brokers according to 

usage of particular market—Presumption—~Rebut- 

tal, 

In order to constitute a wagering contract neither 
party should intend to perform the contract itself 
but only to pay the differences. In other words, 
the common intention of both parties at the time 
of entering into the contract must be not to call 
for or give delivery from or to each other Such 
intention is a question of fact. There can hardly 
be any direct evidence of it, and though an agree- 
ment in writing may ostensibly be for the purchase 
and sale of goods deliverable on a certain day, oral 
evidence is admissible to prove that the intention of 
the parties was only to pay the differences, In 
order to ascertain the real intention of the parties, 
the Oourt must look af all the surrounding circum- 
stances and can even go behind a written contract. 
But mere speculation is something quite different 
from a wager. Speculation, is the practice of buy- 
ing and selling goods, lands, stocks and shares, ete., 
in order to profit by the rise or fall in the market 
value as distinct from regular trading or invest- 
ment. When transactions are entzred into through 
the medium of a broker according to the usage of 
a particular market, there is a very strong presump- 
tion against the existence of & common intention to 
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wager. But although, there is a very strong pre- 
sumption, it can be rebutted by evidence of a 
common intention to wager, even though the con- 
tract was brought about by a broker. The magnitude 
of the tiansactions, though relevant and important, 
is not sufficient by itself to rebut the presumption 
against wager in contracts brought about by a broker 
for his constituent with third parties in the market 
and in accordance with the usage of the market. 

To deal in differences only is one thing. It is 
quite another thing where both parties agree that 
under no circumstances should either of them require 
the other to give or take delivery. A person may 
be in a position to give or take delivery and yet 
may agree to settle the contracts by differences only. 
CutmantaL Pursuortampas v. Nyamarral MADHAVLAL 

i Bom. 205 

8.64. Sze Succession Act, 1925, s. 307 
790 
88. 65, 24—Agreement of -fraudulent 
nature known to parties to be illegal—Agreement 
creating false evidence and purporting to compound 

a non-compoundable case—Relief, if can be granted 

under s. 65, 

A contract might be invalidated by reason of a 
matter of substance, or by the provisions of a 
statute. In all such cases, it is possible to suppose 
that the contract becomes void notwithstanding the 
willingness of the parties to perform their part, and 
Courts would order the restoration of the advantage 
which one party has gained over the other, But 
although there is no distinction asto the effect of 
illegality on the validity of an agreement, a distine- 
tion must be observed between the character cr 
degree of turpitude creating illegality in the ap- 
plication of the provisions of s. 65, Contract Act, 
upon which the claim for restitution is founded. 

Section 65, Contract Act, may apply to agreements 
void ab initio, when there has been some misap- 
prehension, but it does not also apply to agieements 
not only void ab initio but known to be so from the 
beginning. and a fortiori to agreements of a fraudul- 
ent nature involving moral turpitude on the part of 
the parties tv it. Hence where an agreement between 
the parties creates a false evidence to defeat the 
guccession of areal owner of the property and also 
purports to compound a non-compoundable case, no 
suit lies under s. 65, to recover any money paid in 
pursuance of the agreement, In such a case the 

leintiff is not entitled to any relief. RUDRAGOWDA 

EBHVANTGOWDA v. GANGOWDA Basacowba PATIL 





Bom, 553 
< 8. 73, IHus.(n). Ses Interest 15 
8.74, Ber Decree 257 


Contributory negilgence—Collision. Sss Tort 

802 

Co-owners—Adverse possession —Eaclusive posses- 
ston when adverse, 

The-exclusive possession of persons who are ia 
fact co-owners with the plaintiff cannot be adverse to 
him unless they repudiate his title. Ramus v. MADKI 
: Nag. 103 
Copyright Act dil of 1914), 8. 13. Sze Madras 

ity Civil Courts Acts, 1842, s. 3 452 (b) 
Go-sharers- Adverse possession—In considering 

source of pussesston two alternatives to Court open, 
one lawful and other unlawful—It should be refer- 
red to lawful source—Held, on. facts, that co-sharer, 
tn absence of overt act, was not in adverse possession 
of land belonging to other co-sharer. 

Possession: should always be referred to a lawful 
source rather: than to an unlawful source, where two 
alternatives are-opon to the Oourt. | . a KA 
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Where a co-sharer obtains an exclusive possession 
of the land belonging to the other. co-sharer who is 
a widow and pays the land revenue for the same, 
but the widow's title is all along recognized, and 
in the revenue records she is shown as a co-sharer 
and where after her death her share is mutated 
among all the co-sharers including the one in pusses- 
sion, the possession of the latter, in the absence of 
any overt act on his part showing adverse posses- 
sion, caunot be held to have been adverse and all 
the reversioners of the widow are entitled to auc- 
ceed to her share on her death. Oxnuittar v. UDE 
Since Lah, 327 
—- Partition—Rule that status quo ante should 

be maintained pending suit. 

Where there is dispute between co-sharers, it 
is of the utmost importance that the status quo - 
ante should be maintained pending the decision of 
the suit, and that none of the co-sharers should be 
allowed to deal with joint propertyin a manner 
which is likely to render the suit infructuous or 
create other complicatione, Kissorr Lan v. KHAIR 
Din Lah. 731 


Suit for injunction—Injunction disobeyed 
~ Court in appeal finding injunction unnecessary 
and allowing defendants to build at their risk— 
Court, if exceeds jurisdiction in deciding suil on 
merits—Plaintiff, if bound to sue for partition. 
Ordinarily one of the co-sha1eis of joint property 

is not entitled to build on it without the pérmission 
of the otheis, since such conduct on his part is likely 
to prejudice eventually a proper particion of the pro- 
pery. 

Where one co-sharer sued [ora perpetual injunc- 
tion to restrain the other co-sharers from building on 
@ portionof the joint land, and obtained a temporary 
injunction pending decision, but the defendants con- 
tinued the building aud characterising their conduct 
as ieprehensible, the lower Appellate Court found 
there was no ueed for temporary injunction and 
the defendants continued the building at their 





risk : 

Held, that the Judge had really exceeded his juris- 
diction in virtually deciding the suit on the merits 
before the trial had begun, and that there was no 
obligation onthe plaintiffs to sue for partition. It 
was the defendants who were anxious to build on 
a portion of the joint land, which comprised an area ` 
larger than their proper share and it obviously lay on 
them to have tho lund divided before starting the con- 
struction, either by consent or through Uourt, There 
was no justitication for departing irom the rule that 
the status guo should be maintained. Kissorr Lat 
v, Kar Din Lak, 731 


Costs. 


Sse Bombay High Court (Original Side) Rules, 
r. 767 489 
Szz Income-Tax Act, 1922, s. 66 (6) 804 
Sez Partition 828 


Duty of Court and Advocates to keep in 
mind procedure relating to orders about costs follow- 
ed on Original Side of High Court. h 
it isaavisable in proceguings, the costs of which 

have to be taxed -in accordance with the Original 
Side scale, that the mufassal Uourts should make 
special orders and give specific directions 1elating to 
the costs of each order; aud that they should exercise 
the two-fold jurisdiction under x. 35, Vivil Procedure 
Code and r. 767 of the High Court at the time when 
the particular order . (whether incidental to the pro-. 
ceedings or necessitated by an interlocutory ap- 
plication) is.being made. The procedure relating tg 
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orders about costs followed on the Original Side of 
the High Court ought to be kept in mind by the 
advocates as well as the Courts, as the duty lies upon 
the parties and their Advocates to apply for directions 
and orders relating to costs; and to make such ap- 
plications atthe proper time, OHHOTALAL MANSUK.LAL 
y., SomEsuwar JIvRAM Bom, 489 
Function of Judge when making incidental 

orders and when sitting in appeal to hear objections 

from Taxing Oficer—Orders not explicit—Court's 

directions under s. 35, Civil Procedure Code and 

r. 167 of Bombay High Court (Original Side) Rules 

— Proper course. 

Where a District Judge in mufassal hears objec- 
tions from the Taxing Officer he is exercising a 
different function from that which he exercises while 
making the incidental orders. When he is making 
the incidental or interlocutory order, he hasa two- 
fold jurisdiction ; (a) under s8. 35, Civil Procedure 
Code, the discretion to determine by whom and out 
of what property and to what extent the costs were 
to be paid, and to give all necessary directions for 
the purpose; and (b) he has also the jurisdiction 
under r. 767 of the Rules of the Bombay High Court 
to “specially direct” that the practitioner shall be 
entitled tocharge and be allowed the fees on ascale 
other than that set forth in the said Sch. II When, 
however, the District Judge is sitting in appeal to 
hear objections from the Taxing Officer, he has 
merely to,determine whether the Taxing Officer had 
rightly taxed the costs, in accordance with the rules 
and practice and the orders that the Court had al- 
ready made As the Taxing Officer himself has not 
the two-fold jurisdiction under the Civil Procedure 
Code, 9. 35, and under the High Court Rules, r. 767, 
the District Judge sitting in appeal over the Taxing 
Officer has no similar jurisdiction at that stage 

It may happen in the mufass1l that the orders of 
the Court are not sufficiently explicit to determine 
questions of costs and that the Court's directions 
under s, 35 and r. 767 may be considered necessary 
by the Taxing Officer. He may reasonably think (in 
view of the practice prevailing in the mufassal) that 
such directions were not given by mere oversight. 
In such cases, the proper course for the Taxing 
Officer would be to give the parties an opportunity 
of obtaining such directions or orders from the Court 
before the costs in question are taxed. For prevent- 
ing delay, the Taxing Officer may, m proper cases, 
proceed with the taxation leavingthe matter open or 
may give an alternative decision. This would enable 
the district Judge to deal with the matter ultimately, 
not only as in appeal from the Taxing Officer but to 
hear the application (although belated) for directions 
under g, 35 and r. 767, Ounoratal MANSUKHLAL V. 
SOMESHWAR JIVRAM Bom. 489 
Court-fee—Suit titledas administration suit but in 

fact to recover estate—Court-fee payable. 

Merely asserting thata suitis a suit for admi- 
nistration does not make it one, and if a party 
Bues fo recover an estate, the valuation of the suit 
must be the value of the estate he seeks to recover. 
Ko Ps Kyat v. Ma THEIN Kua Rang. 238 
Court Fees Act (Vilof 1870), 8. 7, cl. ()—Sub- 

mortgagee asking for sale of property mortgaged to 

original mortgagee—Court-fee payable. 

The court-fee payable by a sub-mortgagee asking 
for asale of the property mortgaged to the original 
mortgagee is on the amount due and payable in res- 
pect of the original mortgage under s. 7 (G) of the 
Court Fees Act and noton the amount due and pay- 
able in respect of the sub-mortgage. VELLAYAN 
Cuptriag V, MAHALINGA PATHAN Mad. 781 
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8. 7 (Iv) (c), Sch. tl, Art. 17 (v)—Deed of 
adoption, cancellation of—Court-fee payable. | 
A suit for cancellation of a deed of adoption 

should be stamped, whether under s, 7 (tv) (ec), or 

Sch. II, Art. 17(v), Court Fees Act, at Rs. 10, for 

the court-fee on a suit to declare an adoption 

invalid, where the consequential relief claimed is 

that of cancellation of the deed, cannot be more 

than the court-fee toset aside an adoption, which 
is Rs. 10. U Nay Don v. Mauna Mya Din 

Rang. 909 

~—Sch, I, Art.1, Sch. Il, Art. 11— Application 

under s. 12, U. P. Agriculturists’ Relief Act 

(XXVII of 1934) for redemption of mortgage — 

Court-fee paid on certain sum—Greater amount 

found due and applicant directed to pay balance— 

Appeal under 3. 23 of U.P. Agriculturitsts’ Relief Act 

—Court-fee payable on memorandum of appeal. 

A mortgagor made an application under the pro- 
visions of s.°12 of the U. P. Agriculturists’ Relief Act 
for the redemption of his mortgage on the payment of 
a sum of Rs. 375. An inquiry was made under the 
provisions of the Act by an Assistant Oollector who 
decided that the amount payable was Rs 1,101-9-7. 
He directed the deposit of the balance within a period 
of fifteen days. The mortgagor filed an appeal in 
the Oourt of the District Judge under s. 23 of the Act. 
He paid on his memorandum of appeal a court-fee of 
twelve annas, régarding it presumably as an appeal 
from an order: 

Held, that the memorandum of appeal could not 
come within the meaning of Art. 11 of Sch II, Court 
Fees Act, but it must come within the provi- 
sions of Art lofSch.I. The result was that an ad 
valorem court-fee must be paid on the amount of the 
subject-matter in dispute which was the difference 
between the sam of Rs, 375 ani Rs.  1,101-9-6, 
Anant Giz v Ram NAZAR CHOUBE All, 50 
———--—— Art. 1, sm. Ih Arte 11, ae 

money decree of Special Judge under s. 14, U. P. 

Bacunbered Estates ae (KXV of 1931)— Appeal 

‘rom—Court-fee payable. , 

jaan LL of cat 11, Oourt Fees Act, provides for 
court-fees ou a memorandum of appeal when the 
appeal is notfrom a decree or an order having ths 
force of a decree. In s. 14, U. P, Encumbered Es- 
tates Act, it isspecifically stated that the Special 

Judge shall pass a simple money decree for the 

amount which he finds due to the claimant and that 

such decree shall be deemed to _be a decree by s 

Oivil Court of competent jurisdiction, Article 11, 

therefore, has no application to an appeal to the 

High Court from such a decree. Article 17 of Sch. II, 

also has no application. Ifthe proceeding in the 

Court of the Special Judge is not a suit, then 

Art. 17 of Sch. If cannot apply because that applies 

to a memorandum of appeal in certain suits. On 

the other hand, ifthe proceeding in the Oourt of 
the Special Judge is deemed to be a suit, then it 
must bea suit on the basis of a claim made by the 
debtor in the written statement for which provision 

is made in s. 9 ofthe Act and is ẹ& suit for a 

definite amount of money claimed by the ereditor. 

It cannot be said that this is a suit to obtain a 

declaration only. The fact that the decree of the 

Special Judge cannot be executed in the ordinary 

way under the Code of Civil Procedure does not 

make any difference. There are other decrees of a 

Civil Court which cannot be executed in the ordi- 

nary way but must be executed by Collectors un ler 

the provisions of the Code of Oivil Procedure. The 
fact that they are executable in that way does not 
make them any less decrees of a Oivil Court, 
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Consequently, such a memorandum of appeal can- 
not come under the descriptions in Art. 11 or 
Art. 17 of Sch. II, Court Fees Act, and, therefore, 
it must come under tke description in Art. 1 of 
Sch. Iofthe Act, The court-fee consequently pay- 
able isad valorem. Jacpis. Pratap BAHADUR SINGH 
v. Upar Pratap BAHADUR SINGA All. 353 FB 
~ --—— Sch. I, Arts. 4, 5. Sem Civil Procedure Code, 

1908, O. XLI, r, 19 : 633 

—Sch. Il, Art. 11. Sze Court Fees Act, 1870, 

Sch.I, Art. 1 50 
-—-_——Art. 17-3 (Madras Amendment) 

—Suiis by tenant under Madras Estates Land Act 

(I of 1908), s. 112—Tenant successful in two Courts 

—Second appeal by landlord~Court-fee payable. 

Where tenants bring suits under s. 112, Madras 
Estates Land Act, and they are successful in two 
Courts and the landlord goes in second appeal, he 
must pay ad valorem court-fee on each appeal. 
The value of the subject-matier is annūal rent, the 
recovery of which is resisted by the tenants. In re 
N. Durartswami Tyee, Receiver, PUNGANUR ZAMINDARI 

Mad. 608 


Criminal Procedure Code (Act V of 1898), 
ss. 46 (1), 80—Warrant of arrest—Person sought 
.to be arrested creating disturbance, so that 
substance of warrant could not be communicated 
—Disturbance put down. and warrant shown and 
arrest effected— Held, no irregularity—Held, ‘no 
right of private defence, - 

Where a Police party came to arrest a woman with a 
bailable warrant she with her companions offered 
resistance and created such disturbance that the sub- 
stance of the warrant could not be notified. The 
head constable and others overcame the assault and 
then showed the warrant and effected the arrest : 

Held, that there was no irregularity in the pro:e- 
dure in effecting the arrest. The irregularity, if 
any, was not such as to bring the case outside the 
scope of s. 99, Penal Oode, and give the accused a 
right of private defence. RAMJIT v. EMPEROR 








All. 734 
~~~ mani, 83. Seg Criminal Procedure Code, 1898, 
8. 491 322 


S, 106— Conviction under s. 149, Penal Code 

(Act XLV of 1860, —Order under s. 106, if legal 

— Conviction also under ss. 147 and 328, Penal Code 

(Act XLV of 1860) Order for security under s. 106, 

legality of—Accused, if can be charged under s. 147 

y a aeon to charges under ss. 323, 325, Penal 

ode. 

Where an accused is convicted by virtue of s. 149, 
Penal Code, an order for security under s. 108, Criminal 
Procedure Code, against him is bad. But where the 
accused is also convicted under ss 147 and 323, Penal 
Code, both of which involve a breach of the peace, 
even though an order under s 106, Criminal Pro- 
cedure Code, cannot be passed owing to the 
accused's conviction under s, 325 read with s. 149, 
Penal Code, yet such an order can properly be made 
owing to his conviction under ss. 147 and 323. 
Section 106 as , amended by Act XVIII of 1923, no 
doubt excludes 8, 149 as well as some other sections, 
of Chap. VIII of the Penal Code from its operations 
but it not only does not excludes.117 but is applica- 
bleto “other offences involving a breach of the peace.” 

An offence under s. 147, Penal Code, has been made 
a substantive offence by the Penal Code, and there. 


is no illegalityin the accused being charged under: 
that section in addition to charges under ss. 323 and. 


325, Penal Code. Manni LALL v. Emperor Oudh 386 
88.109 (b), 110—Prosecution under ss. 109 
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(b)—Evidence showing accused to be thief by 
habit—Proper order is one under s. 110 and not 
under s. 109 (b). 

A proceeding againsta man because he has no 
ostensible means of subsistence is a totally different 
proceeding from one for being by habit a thief. 

An order was framed against a person under 
s. 109 (b), Oriminal Procedure Code, as having no 
ostensible means of subsistence, but the evidence 
led was all about his being by habit a thief. The 
Magistrate still passed an order unders.109(b), to 
furnish security. No appealwas filed against the 
order : 

Held, that the proper order to be passed in buch a 
case was one under s. 110, Criminal Procedure 
Code, but as no appeal was preferred from the order, 
it was not right to set itaside, T.s Kine v. Naa Ba 
Hern Rang. 213 (b) 


s. 119— Inquiry under s 119—Binding order 
found unnecessary—Person, if should be “dis- 
charged" or “acquitted.” 

Where under the provisions of s, 119, Criminal 
Procedure Code, after an inquiry has been made as 
to whether an order binding a person over to keep 
the peace should be passed, and it has been found 
that no such order is necessary, the proper course 
is to discharge the person concerned The use of 
the term ‘acquitted’ is quite inappropriate to a 
proceeding of this nature, Buacar Rasv. GURAI 
Durara “All. 669 
—— s, 145—Applicability— Section, tf applies 

to case of dispossession of tenant by landlord. 

Section 145, Criminal Proczdure Code, covers the 
cases of dispossession of the tenants by their land-, 
lords The question of title does not arise before 
the Magistrate making an inquiry under s. 145, Ori- 
minal Procedure Code. He is concerned with the 





question of possession in such proceedings. Mu. Aw- 
MAD ALI. LAD A Lah. 352 
s. 145—Fresh proceedings in respect of 





same land, when parties to previous proceedings are 

not same, if can be started. 

There is no such qualification that sub-s. (1) of s. 145, 
is to be available to the Magistrate only if there is no 
previous order under sub-s. (6) between any parties 
whomsoever. Therefore the Magistrate can start 
fresh proceedings in respect of the same land, when 
the parties to the proceedings are not the same as in 
the previous proceedings. In the matter of INDERDEO 
SINGH v. Kesso SINGH Pat. 107 


s. 145 — Jurisdiction, foundation of — 

Essential conditions. 

For the foundation of jurisdiction of the Magistrate 
under s. 145, Criminal Procedure Code, two essential 
conditions are that there should bea dispute likely 
tocausea breacho£f the peace and that the dispute 
should concern land. In the matier of INDERDEO 
SINGA v. Kesno SINGH Pat, 107 
—8.145—Successful party — Possession, if 

can be guarantee. 

The Magistrate cannot guarantze keaping the suc- 
cessful party in peaceful possession, even as against 
the other party or parties to the proceeding, nor can 
he prevent that party from parting with the land and 
afterwards changing his mind. In the maiter of 
INDERDEO SING 1. KEsn0 SINGA Pat. 107 
-—-—— 8,145 (6)—Order under 8.145 (6), tf binding 

on whole world. ` 

It cannot be argued that because sub-s. (3) of s. 145, 
Criminal Procedure Code, provides for local publica-. 
tion, therefore the question of possession is set at 
rest once for all and the final order under sub-s. (6) ig 
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binding on the whole world. In the matter of INDERDEO 
inca r. Kesio SINGH Pat. 107 
8S. 145, 147— Proceedings under s. 147, 
regarding dispute as te road—Order in form 
under s. 145 (6)—Held, no prejudice to opposite 
arty. 

Wherein a proceedings under s. 147, Criminal 
Procedure Code, regarding a certain road, it is found 
that the disputed portion ofthe road_ is the private 
road of one party, the appropriate order to be passed 
is a declaration that the road is not a public roid 
and a prohibition directed against the opposite 
party goingon the road. Where instead of that, 
howevef, the Magistrate declaresthatthe ro.d is in 
the first party’s possession and prohibits all dis- 
turbance of such possession until eviction in due 
course of law the order isin form one unders. 145 
(8), and there is not prejudice to the opposite 
party. DHANSAR Coat Co., Lro. v. BABU LAL AGARWALA 

Pat 750 
sS, 145, 439-—Finding on point of possession 

—Interference by High Court in revision—Pro- 

priety of. . h 

Winding of a Magistrate on the point of posses- 
sion is a finding of fact with which the High Court 
ordinarily refuses to interfere; but where there are 
certain circumstances which completely vitiate the 
findings of the Magistrate in that he does not keep 
in view thatit is the bounden duty ofa Criminal 
Gourt to qbey the orders of the Uivil Courtand to 
respect the dakhaldehant given by the Oivil Courts, 
the High Court- will interfere even though the 
Magistrate does not commit any error of jurisdiction, 
BAHALI Sinca v. SAFAYAT Gop Pat.756 
-———-—5. 164 ors 364. Ses Evidence Act, 1472, 

8,8 105 


8.164 (3)— Duty of Magistrate recording 
confession—No questions putgto accused regarding 
voluntary nature of confesston—Such confession 
subsequently retracted before committing Court— 
Confession rejected as tutored -Confession held 
should not be relied upon. 

It is the Magistrates duty tosatisfy himself while 
recording a confession by asking the necessary ques- 
tions, that the confession is not the result of any 
undue infiuence. Where he fails to put the questions 
and the confession is retracted before the commit- 
ting Magistrate as having been tutored, the QOvurt 
cannot rely on such confession, Ram BABU JADAV v. 








EMPEROR Pat. 418 
s. 190 (1) (c) Sze Criminal Procedure 
Code, 1898, s. 476 432 





—$S 19071) (c, 191—Charge-sheet against 
person at instance of Magistrate—Cognizance by 
Magistrate on such charge-sheet—His action, if 
comes under s, 190 (1) (b) or c)—S. 191, applicability 
—Non-compliance with s. 191, if vitiates trial, 
Where a charge-sheet is filed against any person 
at the instance ofa Magistrate ani the Magistrate 
takes cognizance on such charge-sheet, though ap- 
parently the case is taken cognizance of on a Police 
report, and as such, technically comes under s. 140 
(1) (b), Criminal Procedure Uode, the Magistrate 
being the real originator of the proceedings, his 
action practically comes under s, 199 (1) (c), and as 
such, the principles of s. 191 must beapplied. He 
is not, therefore, competent to try that case and the 
accused is entitled to have the case transferred to 
gome other Magistrate, Failure on the part of the 


Magistrate to apply the principle of a, 191 vitiates! 


MUHAMMAD. 
Lah. 324 


the whole proceedings 


4 in his Court, 
BADIG v. EMPEROR 
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——— s, 195. 

A false chargemust be made to an officer wha 
has power to investigate and send it up for trial. 
GOVERNMENT ADVOCATE, BIAR v. Krmar BING! 

Put. 432 
———-8.195 (1) (a\—Distrit Judge's lawful 
power if can be used to annoyance or injury of 

Subordinate Judge. 

The District Judge has lawful power which he 
cau use to the injury or annoyance ofa Subordinate 
Judge under him, Under s. 21, Civil Procedure Vode, 
and s. 22(2), of the Bengal, N W. P. and Assam Civil 
Courts Act (XII of '837), the District Judge has power 
of his own motion to transfer suits aud appeals pend- 
ing in the file of a Subordinate Judge to some other 
competent Court, and the exercise of such a power 
by the District Judge on receiving infurmation 
about corruption on the part of a Subordinate 
Judge would manifestly be to the annoyance, if 
not also to the injury, ofthe Subordinate Judge. 
GovERNMENT ADVOCATE, BIHAR 9, Kumar SINGA 

Pat, 432 
s. 195 (1) (aj —Information given to public 
servant—Successor, if can make complaint under 

s. 195 (1) (a), Criminal Procedure Code. 

The complaint. prescribed in s. 195 (1) (a), Criminal 
Procedure Code, is a public duty and responsibility, 
and must not be mistaken for a personal privilege, 
and a successor-in-office of the public servant to 
whom information was given can make the cum- 
plaint under s. 182, Penal Oode. GovE NYENT 
ADVOCATE, BI -AR v, KUMAR SINGH Put, 432 
———$.195 (1) (a)— Proceedings unders. 195 

(1) (b), if judicial. 

The proceeding contemplated in s. 193 (1) (b), 
Criminal Procedure Oode, is a judicial proceeding. 
GovERNMENT ApvooaTE, BIHAR v. KUMAR SINGH 





Pat. 432 
—-——-— 8. 195 (1) (b). Sez Criminal Procedure 
Code, 1898, s. 473 432 





—$8.195 (3), 476—Appeal—Order of Small 
Causes Court under 8. 176—Appeal, where lies. 
Section 195 (3), Criminal Procedure Code, clear- 

ly indicates the District Court as the O mrt to 

exercise appellate powers in the case of orders made 
by Courts of Small Causes under s, 476. ABDUL 

Hossein ALIBYAI VY MOHAMMAD IBRAHIM MAISTRY 

Rang. 810 

Ss. 196-A — Committal after Magisterial 
inquiry or conviction after full trial on charge of 
conspiracy—No previous sanctton—No prejudice to 
accused -Want of sanction, if makes conviction 
improper. 

It was with a view to safeguarding citizens against 
persecution on frivolous charges of criminal conspiracy 
thats 196-A, Oriminal Procedure Code, was enacted 
atthe same time as s 1:0-B, Penal Oode, insisting 
upon the previous approval of Government or of some 
senior and specially empowered Magistrate before such 
proceedings can be even initiated. If this safeguard 
is ignored by Magistrates, they should be suitably 
admonished. But when a case has been initiated and 
has ended in conviction, it is obvious that there never 
Was any innocent person to be protected from per- 
secution. In other words, s. 196-A was designed 
not as 2 loophole uf escape for persons committed after 
full Magisterial inquiry on a charge of criminal con- 
spiracy orconvieted after full trial of criminal con- 
spiracy. If proceedings are initiated without formal 


- sanction and end in the conviction of certain persons 


for criminal conspiracy, the conviction should be up- 
held unless it can be shown that any one of the per- 
sons convicted was prejudiced by the formal defect 
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complained of. In re MALLIMOGGALA VENKATARAMIAR 

Mad. 26 

—ss. 203, 436—Dismissal of complaint 

under s,203—District Magistrate, if can order 
complaint to be restored. 

Where a complaint is dismissed under s. 203, 
Oriminal Procedure Oode, the District Magistrate 
cannot under s. 436 order it to be restored to file 
The proper order isto direct further inquiry into 
the case, and proceed according to law, with unfetter- 
ed discretion to dismiss the complaint oncemore if 
he thinks it proper to do so. In re ARIKATLA 
NAGIREDDI Mad. 213 (a) 
ss, 203, 436—Dismissal -of complaint 

under s. 203—Sessions Judge moved tv direct 

further inquiry—Sessions Judge directing other 

. Magistrate to issue summons without issuing notice 

to accused — Order, tf correct. 

A complaint made against certain persons under 
88. 420-120-B was dismissed under s. 203, The com- 
plainant moved the Sessions Judge for a direction 
to Police Magistrate to make further inquiries. The 
Sessions Judge without issuing any notice on the 
accused directed the issue of summons straightway 
on them under ss. 420-120-B and ordered the same 
to be heard by other Magistrate : 

Heid, thatthe form of the Judge's order was not 
correct. He should have left it to the Magistrate to 
select the particular form of enquiry instead of 
directing him categorically to issue a summons 
against the accused. But if the Magistrate, in the 
exercise of his own discretion chose to issue a 
summons immediately instead of wasting time over 
a possibly useless enquiry, he was quite at liberty 
todo so. ANNAKALI DEBI v. GYANENDRA OHAKRAVARTY 

Cal, 318 

s. 235— Primary offence and offence of 

destroying evidenc: of such offence — Joint triat, 
when good, ; 

It is conceivable in some circumstances that the 
primary offence and the offence of destroying evi- 
dence uf the primary offence are two unconnected 
matters, but it cannot possibly be said that they 
can, in no circumstances, be parts of the sams trans- 
action, There cannot be a misjoinder of charges 
where a joint triul has taken place for the commis- 
sion of a primaiy offence and for the offence of 
destroying evidence. Where the incidents are so 
closely connected in point of time that the acts 
which resulted in the victim's death and those which 
resulted in the disposal of his body are parts of 
the same transaction. ZAHID BEG v. EMPEROR 

; All. 838 
—-——— 88, 236, 237, 238—Accused charged with 
murder— Different conspiracy or minor offence, 

ij can be proved. . 

The uncertainty contemplated by s. 236, Criminal 
Trocedure Code, must be an uncertainty arising out of 
a postulated set of facts, not an uncertainty regard- 
ing the facts which the prosecution may be ultimate- 
ly able toestablish. Section 23. dces not deal with a 
cas2 where the evidence falls short of proving the 
offence which the prosecution had set out to prove; 
that would be guverned by s. 233 if it could be made 
toapply. The conspiracy must be established as 
charged and the prosecution is not entitled to prove 
a different conspiracy in furtherance of a minor 
offence. Nor can the prosecution, conspiracy failing, 
ask for aconviction for one or more of the offences 
alleged to cunstitute the object of the conspiracy, or 
for any minor offence. GoLoKRE LecaRI TakaL v. 
EMPEROR Cal. 65 
~ $. 238 (2)—“Minor offence”, meaning o}— 








INDIAN OASES 


.———-8, 250—Readsons for giving 
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Charge of conspiracy with two objects —Conspiracy, 

with only one of them, tf necessarily minor offence, 

The words “minor offence” have not been defined 
in the Code. Wherea conspiracy with two different 
objects is alleged, it is by n> means certain that a 
conspiracy with only one cf these objects will.be a 
“minor offence’; each would be a distinct conspiracy 
by itself involving 2 distinct agreement as the gist 
of the offence and not related to the other as principal 
or subsidiary to it. Nor, can it be said that where 
an offence is alléged to constitute the object of a con- 
spiracy as charged, a conspiracy to commit a minor 
offence will bea minor offence within the meaning of 
s. 238 (2), Criminal Procedure Code, Much less can 
it be contended that an offence (or an offence minor 
to it) alleged to constitute the object of a conspiracy 
isa minor offence to the offence of conspiracy, 
GOLOKE BEHARI TAKAL v. EMPEROR Cal. 65 

ss, 242, 342—Summons case—S. 242, not 
complied with—Legalitu of trial. 

In a summons case omission to explain the parti- 
culars of an offence to the accused under s. 242, 
Criminal Prosedura Code, and to ask him to show 
cause at that stage isnot (in cases in which the 
accused is defended and pleads not guilty) an ille- 
gality vitiating the trial, provided of course, that no 
prejudice can be shown to have been causad to the 


‘accused and the accused has, in due course, been 


examined under s. $12. Butthe provisions of s, 242 
are tobe complied with and Magistrates should 
take care thatthe record on its face establishes that 
there has been a full compliance with the law only 
because no Magistrate can tell what willbe the 
opinion of a superior Court as to whether the ac- 
cused has been prejudiced by the omission in the 
particular case. Suk DEO PRASAD TIWARI p. EMPEROR 

; Pat. 189 


‘“——-—-8, 247--Trial concluded and adjourn’d for 


judgment — Complainant's attendance not 
specifically dirce-ed —Accused, if cun be acquitted 
on complainant remaining absent on fixed day. 
Section 217, Criminal Procedure Code, does not 
apply, when the entire evidence in the case has 
been concluded and the case has been adjourned only 
for judgment without the attendance of the som- 
plainant having been speciilly directed The order 
of the Magistrate acquitting the accus:J after the 
conclusion of the case onthe ground of the absence 
of the complainant cannot be sustained. MUHAMMAD 
Hayat MUHAMMAD Yar v, Daunat Kuan SALEH 
Lah. 306 
compensation 
must be recorded—Merely saying that case is false, 
is not enough. : 
It isthe duty of the Magistrate ordering com- 
pensation to be paid to the accused under s. 250 
of the Code of Criminal Procedure to record his reg- 
sons for passing such anorder. The recording of 
the reasons isa condition .precedent to the proper 
exercise of the power under the section. The object. 
of the Legislature in requiring Magistrates to record 
their reasons in euch. a case is that the power given 
under the section should not be used carelessly or 
indiscrminately and in order to enable a Court of 
Appeal or revision to judge the sufficiency of the 
grounds on which the order is based. Merely to say 
that the case is false or that the explanation is not 
satisfactory does not give the revisional Uourt 
sufficient grounds for finding whether there are good 
grounds for the order of compensation or not. An 
order for compensation passed without recording 
reasons for passing it is illegal owing to non-com- 
pliance wit]. the provisions of 2: 230 of the Oode and. , 


pasvhould be set aside in revision. 
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BHAGWANDIN v. 
Oudh 643 

88, 253, 537—Number of accused being 
tried together—Magistrate discharging some only 
but no reasons given then—-Magistrate has 
seisin of whole case till final order is made 
regarding remaining accused and can give reasons 
till then—Omission to give reasons while passing 
order of discharge, is mere irregularity curable 

under 3. 537, b 

The language of s. 253, Criminal Procedure Code. 
plainly indicates that a Magistrate should give his 
reasons „At the time he pronounces the order of dis- 
charge, and ifit is the final order in the case, he is 
bound to give his reasons. The moment he pro- 
nounces the final order, he becomes functus officio and 
he is no longer in charge ofthe case. But where a 
number of accused is being tried before him and he 
discharges some of them only without giving reasons 
therefor in his order of discharge, he must be 
deemed to be in seisin of the whole case till the 
charge against the remaining accused is disposed of 
by final order and so long as he isin charge thereof, 
he can always give his reasons in regard to the 
order of discharge. 

Even assuming that it is obligatory on the Magis- 
trate togive his reasons before he pronounces his 
order of discharge, his omission to doso is only an 
irregularity which can be cured by s. 537, Criminal 
Procedure @ode. Jn re GOVINDARAJ Mad, 417 
~——— s8. 282, 284—T rial with aid_of assessors— 

Languge of Court Hindi— Hindi knowing assessors, 

whether competent—Lvidence given in Hindi but 

taken down in English — Whether makes any 
difference—-Trial, when vitiated. 

Where the language of the Court is Hindi, Hindi 
knowing jurors and assessors are competent to take 
part in the trial of cases in which the evidence, 
arguments and summing-up are given in Hindi. 
evidence is given in Hindi, the fact that itis taken 
down in inglish would not make any difference. 
There is aprovision in s. 282, Criminal Procedure 
Code, for the case in which in the course of a trial 
it appears that any juror is unable to understand 
the language in which evidence is given, or, when 
such evidence is interpreted, the language in which 
it is interpreted ; insuch a case a new juror has 
to be added, or the jury has tobe discharged and 
the trial must commence anew. There is no similar 
provision with regurd to assessors; but assuming 
that the principle applies, the fact that an assessor 
does not understand English will not invalidate a 
trial unless there had been a failure to interpret in 
Hindi evidence which had been given in English. 
Where some of the documents are in English, it 
may be less convenient to have an assessor who 
does not know the language of the documents there- 
by necessitating loss of time in interpreting, ete., 
but the matter does not go to the competency of 
the assessor or the lawful constitution of the Uourt, 
Ram BABU JADAV v. EMPEdoR Pat. 418 
~—— —8&, 326—S. 326, if mandatory—One assessor 

absent— Person qualified to sit as assessor present in 

Court—Such person summoned and chosen as 

assessor~Trial held was according to law— 

“Chosen,” meaning of. 

Section 326, Criminal Procedure Code, 
down the procedure which “shall ordinarily ” 
be followed and is not mandatory. Where 
under s. 326, a usual precept is issued to the 
District Magistrate, but on the date of the trial 
only three assessors remain present but a gentleman 
who is present in the Court and who is one of the 
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qualified persons to serve as assessor is served 
with summons and the Judge chooses him as an 
assessor on the date of the trial, the trial is not 
contrary to law. Section 284 does not prescribe 
that the assessors are to be chosen by lot. In fact 
it does not say that they ought to be chosen in any 
particular manner. The use of the word “ chosen ” 
does not necessarily imply that there ought to be 
@ selection from a larger number. Ram Basu JADAV 





v. EMPEROR Pat 418 
8. 342. Bre Criminal Procedure Code, 
1898, s. 242 189 





— 88. 344, 526 (8), (9)—Court, if can pass 
order for costs under s. 344 — Conditional order 
for adjournment, whether can be passed, 

A Court can pass anorder for costs unders 344, 
Oriminal Procedure Code, and sub-ss. 8 and 9 of 
s. 526 donot restrict this power A Court cannot 
pass a conditional order of adjournment because it 
has to pass such an order, but it may, when passing 
its order for adjournment, direct that the party whose 
application has necessitated adjournment shall pay 
costs of the opposite party RAM RAKS..PAL v. RAM 
Natu $ All. 385 
8. 367—Section does not lay down purticular 

form for judgment—it is enough if points, 

decision and reasons cun be gathered from judgment 

—tIrreguiarity, tf curable. 

Section 367 does nut lay down any particular form 
which a judgment must take, It is enough ifthe 
points, the decision and the reasons therefor can be 
gathered from the body of the judgment itself. If there 
is any errorin recording judgment according to 
s. 367, Criminal Procedure Code, but the points for 
decision, the decision and the reasons therefor can 
be gathered from the judgment, it is mere irregularity 
which is curable. Sux ADAYAL v. SARASWATI 

Nag. 844 
s8. 367, 424— Appellate judgment — 

Essentials of ~ Requirements of s. 367 must be 

followed—Judgment must indicate that appeal was 

properly heard and points raised were considered— 

High Court must be able to follow it without aid 

of gudgment of trial Court— Judgment ‘appeal 

rejected’ not according to law. 

An appellate judgment must satisfy the require- 
ments of s. 367, Criminal Procedure Uode, the pro- 
visions of which are applicable to the judgments of 
an Appellate Oourt. A judgment, therefoie, passed 
in two words ‘appeal rejected’ is nst according to law. 

An appellate judgment must contain the point 
or points for determination, the decision 
thereon and the reasons for the decision. The Ap- 
pellate Court is not required to write a long 
and elaborate judgment but it is clearly its duty 
not only to examine the evidence but also to 
write a judgment affording a clear indication 
that the appeal has been properly tried and that the 
points urged by the appellant have been duly oonsider- 
ed and decidea. An Appellate Court, which writesa 
judgment which the High Oourt is unable to follow 
without reference to the judgment of the trial Court, 
obviously fails in thedischarge of the duty imposed 
upon it by the law. ABDUL WAHID v, EMPEROR 

Pes. 672 
ss. 367,439—Appellate judgment not in 
accordance with a. 367—High Couri, whether bound 
to remand—-S. 439—Interference in revision is 
discretionary—Fact that in revision accused is 
invariably heard and discretion is used in judicial 
manner gives no right to accused to demand these 
things. 

lf an Appellate Court does pot write a judgment 
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in accordance with s. 367 of the Criminal Procedure 
Uode, the High Court is not bound to send the 
case back to the Appellate Court fora re-hearing; 
it can itself hear the appeal and dispose of it upon 
un application for revision under s. 439. In such a 
case the accused would be deprived of what he 
calls his right of revision but he cannot complain 
for, as a matter of fact, there is no such right. 
Interference in revision is purely discretionary; it 
is not even necessary to hear the accused. The 
fact that he is invariably heard, and the fact that 
the discretion conferred by s. 439 is exercised in a 
judicial manner, does not make any difference to 
the fact that the accused has no right to demand 
any of these things. All that he is entitled to is 
that a second Court of competent jurisdiction should 
hear his entire case as an appeal. If he gets that, 
he has obtained all that the law allows him, and 
when the High Court hears hie appeals in place 
ofa lower Court, he has obtained a good deal 
more than he has any iight to claim BAPURAO v. 
EmPEROR Nag. 639 
—ss. 369, 489 (2)— Order obtained by fraud 

on Court is nullity—Lven Criminal Court can ignore. 

its oraer passed under mistake or fraud~ Order for 

maintenance — Decree against wife for restitution 

of conjugal rights—Husband informing Magis- 

trate about decree without disclosing that appeal 

therefrom was pending- Order of maintenance 

cancelled —Decree against wife set aside ın appeal 

—Magistraie restoring original order cancelling 

subsequent One - S. 36Y held did not appiy—Magis- 

trate held could cancel his order rescinding original 

one unuers. 4EY (2). 

Any order obtained by fruud practised on the 
Court is. one which is to be tieated as a nullity. 
Even the Criminal Courts have power to ignore their 
oideis passed either under a mistake or by fraud. 

It is not the intention of Procedure Codes that 
they should encourage the hindering of justice, and 
ali procedure is intended to help justice. 

Section 469 (2), Criminal Procedure Code, really 
suggests that it is open to the Magistrate to vary the 
order of maintenance or to alter it ifcircumstances so 
require. i 
A Magistrate passed an order of maintenance in 
favour of wife. ‘he husband then obtained a decree 
for restitution of conjugal rights and informed 
the Magistiate abcut it without disclosing that an 
appeul therefrom was then pending, The Magistrate 
thereupon cancelled his orderof maintenance The 
decree having been set aside in appeal, the wife in- 
formed the Magistrate accordingly, who, upon suck 
information, cancelled his previous order rescinding 
the oraer of maintenance and restored the original one. 
It was contended that the Magistrate had no jurisdic- 
tion to cancel his crder under s. 369 and also tuat the 
wife ought to have putin a fresh application. 

Held, that s. 369 did not apply to the present case 
in view of the express provisions of ss. 488 and 459, 
The Magistrate had jurisdiction to vary or cancel his 
previous order as this order cancelling the previous 
order for maintenance was really obtained by fraud. 
upon the Magistrate in his not being apprised on 
that date that the decree for restitution of conjugal 
rights was liable to be set aside on appeal which was 
then pending aud an order obtained by fraud must be 
treated as having no legal effect. 

| Held, also that the wife's making a fresh applica- 
tion Was merely a matter of form and not of sub- 
stance] PATEL BusaauBsal Ranoapopas v, Bar 
ARVINDA Cal. 915 
we sS, 374 — Reference of case under s. 374, 
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Criminal Procedure Code—Questions of misdirectior 

how far important. 

The questions of misdirection are of less impor- 
tance in a caseof reference under s. 374, because on 
a reference to the High Court, it is bound to come 
to its own independent conclusions as to the guilt or 
innocence of the accused, independently of the verdict 
of the jury or of the opinion of the Sessions 
Judge. JêMPEROR v. DURGA Onaran SING: Cal, 475 
ss. 408, 404—Triil’ if includes ‘judgment’ 

—Trial and arguments before Assistant Sessions 

Judge — Before delivery of judgment, Judge made 

Additional Sessions Judge—Appeal from cqnviction 

where lies—S. 401, scope, tf deals with forum of 

appeals. 

The word “trial” in the Code of Orimina) Pro- 
cedure of 1898, as amended by Act XVIL of 1923, 
has been used in a restricted sense and does not 
include judgment in the case. The ‘‘ conclusion of 
the trial’ of a case takes place before the judgment 
is delivered, and the judgment, therefore, is no 
part of the trial and is outside the scope 
of a trial as contemplated by the Code of 1898. 

Where, therefore, a trial was held before an Assis- 
tant Sessions Judge and after the conclusion of the 
arguments but before the delivery of the judgment, 
the Magistrate got an order that he was made an 
Additional Sessions Judge fromthe date he com- 
amenced the trial of tle case and subsequently de- 
livered the judgment convicting the accused : 

Held, that the appeal from the conviction lay to 
the Sessions Judge and not tothe High Gourt. That 
the order making him Additional Sessions Judge 
though retrospective in terms, could, in view of 
the provisions of s. 39, take effect only frum the date 
on which the order was communicated to him. 

All that s. 404 indicates is that the appeals are 
to be against judgments and orders but that section 
has nothing to do with the forum of the appeal 
which is provided for by ss 406, 407, 408,410 and 
411.0f the Code, and the determination of the forum 
of appeal must depend on the interpretation of the 
words used in those sections, Baksal Ram v. EMPEROR 

: All, 663 

——— 8, 418 (1), 410, 536—Trial by jury when 

it ought to be by assessors—Appeal on fact, if 
maintuinable. 

Per Biswas, J, (McNair, J., contra).— Trial by 
jury is not necessarily and im all circumstances 
a “privilege” which the accused is bound to 
accept as such, or which mustbe presumed asa 
matter of law tobe so “beneficial” as may be thrust 
onhim. If itisa question of choice, it should be for 
the accused aud the accused alone to make the 
election. lt may be that it was the policy but not 
intention of the Legislature to treat trial by jury asa 
privilege. A jury trial would be a privilege only 
if and to the extent it cyuld be regarded as sacrosanct, 
not where no finality attaches to it as in a Sessions 
trial held in a High Court. Any sentimental advant- 
age thatmay be supposed to be inherentin such a 
mode of trial on notions derived from British criminal 
jurisprudence would be far outweighed by the 
“liabilities” incident thereto, in sofar as it tended 
to affect the right of appeal. Where, therefore, 
through no fault of hisa trial by jury is imposed on 
an accused person in disregard of the express pro- 
visions of the statute which entitle him asof right to 
a trial with the aid of assessors, it would be a mani- 
fest injustice to deprive him of a right of appeal 
which he would otherwise have had under the law. 
Such a result should be avoided by all means, unless 
of course this ig necessitated by tho constraining 





Vol. 173) 


MCriminal Procedure Code—contd. 


language of the Code. The words “where the trial 
was by jury” ins 418 (1), Criminal Procedure Oode 
admit of two meanings and they must mean “where 
the trial in fact was by jury”, and “where the trial was 
lawfully by jury.” 

Section 5386, Oriminal Procedure Code, merely 
cures an admitted irregularity in procedure, but 
even so it says nothing as to whether a trial 
which should have been a trial with the aid 
of assessors but was in fact held by a jury 
should be deemed to have been held as a valid trial by 
jury, or conversely whether a trial which should 
have been by jury but was actually held with the aid 
of assefsors should be deemed a valid trial with 
assessors. In any case s. 536 doesnot and cannot 
affect the right of appeal which is governed by s. 418 
(1) read with s. 410. Where the trial ends in an 
acquittal, and there is or is not an appeal by the 
Local Government, there will be obviously no pre- 
judice, and the trial may stand. But where it ends 
in aconviction, and the accused appeals, and the ac- 
cused is sought to be shut out of an appeal on facts, 
he will certainly have been prejudiced, and on a 
strict reading of s. 536 (1) the trial will be incur- 
ably bad. To render the trial valid in such a case 
the right of appeal on facts would indeed have to be 
conceded, Prejudice may arise also inanother way, 
wherethe Judge takes a view more favourable to 
the accused than the jury but is unable to give effect 
to it becagse the trial is a trial by jury. 

Per McNair, J.—The principle on which s. 418 is 
founded is that once the jury have come to adecision 
on a question of fact, that decision is tinal and cannot 
be challenged either by the Judge of first instance 
or by the Judges in the Court of Appeal. Ina trial 
with assessors, the Judge is the Judge of fact, though 
his decision is aided by the expression of opinion of 
the assessors, and his decision on questions of fact is 
liable to challenge. The accused has secured, as 
a result of being tried by a jury when he ought to 
have been tried with the aid of assessors, a privilege 
as valuable as, ifnot more valuable than, the right of 
appeal on facts. Gonoxe BEHARI TAKAL v, EMPEROR 





Cal. 65 

~ —8. 424. Sez Criminal Procedure Code, 
1898, s. 367 672 
~-——8. 436. See Oriminal Procedure Code, 
1898, s, 203 213 (a), 318 


———_—$§.439. Ser Criminal Procedure Code, 1898, 
s. 145 756 

-—— $, 439—Failure of prosecution to adduce 
evidence justifying conviction—Action deliberate 
—Whether should be given another opportunity to 
adduce it, by remanding case for re-trial. 

The prosecuticn is required and expected to pro- 
duce all the relevant and available evidence in order 
to bring home the charge to the accused and they 
cannot be allowed to produce evidence at their plen- 
sure pieca-meal. Where the prosecution has failed 
to adduce the necessary evidence, wnich would 
justify the conviction of the accused, it should not be 
allowed another opportunity to fill in the gaps which 
were deliberately left by them by remanding the case 
for re-trial. Sooarrau v, MPBROR Pat.12 

~S, 43 9—Objection to wnitiation of proceedings 
should be taken at early stage—No objecsion 
taken tn trial or Appellate Court—If can be 
taken before High Court in revision. 

An objection to initiation of proceedings must be 
taken at an early stage, and where uo objection 
is raised in the trial Uourt against the validity of 
the complaint, nor is the mutter agitated in appeal 
before the Court of Session, the validity of the 
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complaint cannot be questioned in a revision peti- 
tion to the High Court, KUNJO Cuaupary v Euperon 
Pat. 742 
S. 439—Sentence, enhancement of—~ Petition 

by comp:ainunt-—Sentence, if can be enhanced. 

Although itis not the policy of the High Court 
to enhance sentences in criminal cases on a petition 
by a party, it is not an invariable rule. 

Where a petition of the complainant for the en- 
hancement ofthe sentence of the accused was sup- 
ported by the Crown Counsel under; the instructions 
of the Crown, the High Cuurt enhanced the sentence, 
ATA MUHAMMAD v Kganun Lah. 321 
—8.465~—S. 465, scope and applicability — 

Verbal application for adjournment by accused's 

Counsel on ground of unsoundness of accusea’s 

mind—Court recording that there was no reason to 

think that accused was of unsound mind—Held, 

s. 465 was not applicable. 

The first stage in the procedure laid down by 
s. 465, Criminal Procedure Code, is that it must 
appear to the Court that the accused placed on his 
trial, was of unsound mind and incapable of making 
his defence. The next stage that is to follow when 
it appears to the Judge that the accused is of unsound 
mind and consequently incapable of making his 
defence, is that the fact of such unsoundness of mind 
and incapacity should be inquired into on the ma- 
terials placed before the Oourt, 

Wherein a case there was merely a verbal ap- 
plication made by the Pleader for the accuced for an 
adjournment in order that the accused may be kept 
under mental observation, and the Judge on that 
recorded his opiniun that there was no reason for 
thinkingthat the accused was of unsound mind or 
incapable of making his defence andalso it was fur- 
ther noted by the Judge that no suggestion had been 
made, before the trial commenced, that the accused 
was inany way mentally unsound and incapable of 
taking histrial : 

Held, that the provisions of s. 465, had no applica- 
tion to the case and it was neither necessary nor 
incumbent upon the Judge to hold enquiry and 
adjourn the case. EMPEROR v, DURGA UHARAN SINGH 

Cal. 475 
—— S. 476. Sze Criminal Procedure Oode, 1898, 

s. 195 (3) 810 
———— 85, 476, 190 (1) (c), 195 (1) (b)—~—District 

Judge forwarding complaint under 3. 476, to 

District Magistrate in circumstances in which 

3. 476 is inapplicable—Complatnt, validity of— 

Magistrate, if can proceed under s. 190 (1) (9; 

When a complaint under s. 476, Criminal Proce- 
dure Oode, is forwarded to the District Magistrate 
by the District Judge, under circumstances in 
which s. 476 is inapplicable, the complaint ceases 
to be a valid complaint. But there is nothing to 
prevent the District Magistrate from proceeding 
under cl, (c) of sub-s. (1) of s. 190, Criminal Proce- 
dure Code, as on “ information received from any 
person other than a Police Officer.” GovERNMENT 
ADvooaTE, BEHAR v. KUMAR SINGd Pai. 432 
- SS. 476, 403—Application under 8. 476 for 

filing complaint rejected—District Judge setting 

aside order —Case sent back for inquiry — Trial 

Court, if can file complaint after inquiry. 

lt is a fundamentul principle that a person once 
acquitted of an offeace cannut again be tried for 
that offence is. 403, Criminal Procedure Gode). But 
dismissal of a complaint or discharge of an accused 
in a warrant case is no bar to his being there- 
after tried on the same facts. Where, therefore, the 
District Judge on appeal sets aside the order of the 
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lower Court rejecting an apphcation under s. 476 
asking the Court to file a complaint against a 
person; and directs the lower Court to hold an 
inquiry and file complaint, if necessary, the lower 
Court is not debarred from filing complaint after 
inquiry, by ita previous refusal to do so. Kunuo 
CHAUDHARY V. EMPEROR Pat. 742 
— 8, 47 6-B— No preliminary enquiry by trial 

Court—Appellate Couri, if can make enquiry itself 

—If can remand case. 

The Criminal Procedure Oode provides for no remand 
in appeal under s,476-B, Criminal Procedure Code, 
and the Appellate Cou:t cannot make a 1emand to the 
trial Court, but the Appellate Courts may itself 
make an enquiry in a case where it comes to 
the conclusion either that the trial Court has made 
no preliminary enquiry at allor has made a de- 
fective enquiry. ABDUL HUSSEIN ALIBHAI v. MORAN- 
MAD IBRAHIM MAISTRY Rang. 810 


———-—— 8. 476-B—S, 478-B, proceedings under, are 

of criminal character, . 

The proceedings under s. 476-B are of a 
criminal character and not of a civil character 
irrespective of whether the order was passed by 
a civil, criminal, or Revenue Court. ABDUL HUSSEIN 
ALIBHAI v. MOHAMMAD IBRAHIM MAISTRY Rang. 810 
ss. 476-B, 476, 439—Appellaie Court, if 

can remand case for inquiry. 

The Appellate Court can, under s. 476-B, remand a 
case to the lower Gourt for purposes of inquiry, 
The powers of the Appellate Court under s. 476-B. 
Criminal Procedure Code are not exhaustive ‘and 
the Appellate Court can exercise all the powers 
contemplated by the Criminal Procedure Code, ex- 
cept those which are expressly excluded. Kunso 
Cu aUDHRY V. EMPEROR Pat. 742 
8.488 — Husband deserting wife due to 
frequent quarrels — Wife's suas for judicial 

separation unsuccessful— Neighbours’ attempt at 
compromise, failure of—Suit by wife jor mainte- 
nance— Offer by husband to maintain, if she lived 
with him—Offer held not bona fide and order of 
marntenance, proper, 

A-husband deserted his wife and went away to 
live elsewhere owing tothe constant quarrels be- 
tween them and made no attempt to main- 
tain her. She instituted a suit for judicial 
separation but was uneuccess{ul, Subsequently 
there was an attempt on the part of the neighbours 
to bring about a compromise which also failed as 
the husband told that he could not compromise. 
The wife then applied for maintenance under s. 48%, 
Criminal Procedure Code. The husband as a defence 
offered to maintain his wife if she lived with him. 
The Magistrate refused to believe the husband and 
passed maintenance order : 

Held, that the Magistrate rightly refused to believe 
that the belated offer of the husband to maintain his 
wife was made bona fide. The suit by wife for judicial 
separation and her failure in it aid not alter the 
fact thatthe husband had deserted his wife and 
failed to maintain her, The order of maintenance 
was, therefore, proper. Bistan Loupwie DRORUZ 2. 
ALICE WINIFRED DECRUZ Kang. 212 


5. 488 (5)—Cancellation of previous order 
to pay maintenance—Such order, if has retrospective 

effect—Arrears due up to date of order, if affected. 

When previous order to pay maintenance is sub- 
sequently cancelled under 8. 4b8 (5), Criminal Pro- 
cedure Code, such order of cancellation takes efiect 
from the date of the order and has no retrospective 
effect, It cannot, therefore, affect the arrears due 
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up to the date of the order. Tart BALA SuKLABAIDYA 

v., KIBAL Ram SUKLABAIBYA Cal. 785. 

—— $. 489 — Order of maintenance against 
husband, when can be altered—Since order, wife 
living in different manner, whether change in 
circumstances— Keeping ‘mistress and maintaining 
her along with two children by her, whether cir- 
cumstances calling for reduction in allowance 
awarded to legal wife. 

Before the original crder of maintenance can be 
altered, it must be shown that there has been, if 
not a change inthe circumstances of the husband 
then a change in the circumstances of the wife. 
The mere fact that the wife is living ina differ- 
ent manner from the manner in which she lived at 
the time the order of maintenance was passed does 
not necessarily constitute a change in her circum- 
stances. Similarly if the husband has a mistress 
and two children by her to maintain, that’ is be- 
cause he has chosen to take a mistress, that would 
be no reason for reducing the allowance awarded to 
his legal wife. Ma Mya kuin v. N. L. Gopsnno 

Rang. 135 
——— S. 489 (2). See Criminal Procedure Code, 

1898, s. 369 915 
—— ss. 491, 83 — Jurisdiction — Nasirabad 

outside British India — Warrant by Nasirabad 

Magistrate under s. &3, if can be executed in British 

india—Proceedings, whether can be quashed under 

8.491, if such warrant is executed. 

Nasirabad lies outside British India und so a 
warrant of arrest of a person residing in British 
india cannot be issued by a Nasirabud Magistiate 
as he has no jurisdiction to do so, Such warraut, 
if issued, cannot be executed in Britisu India, and 
ifit is executed, the proceedings cun be quashed by 
the High touit under s. 491, Criminal Procedure. 
Code, TaAHILRAM K. ANO: AND 2, Emrexon Sond $22 
S. 5142—Hecording of depositions oJ witness 

jor purposes of being usea against absconding 

accusea— Lroceaure, 

Where a witness is examined ata criminal trial 
his depositions cannot be subsequently used at th® 
trial of another accusea who is absconding, if th® 
procedure laid down ins. $12, Criminal Frocedur® 
Code, is not observed. It is not the law that fof 
the purpose of being used under s. 512, the deposi“ 
tions oi witnesses must be recorded over again in 8 
separate proceeaing. It will suffice if at the com- 
Mencemeut of the hearing the prosecutor brings to 
the notice of the Court the fact that such a per- 
son is absconding, examines a witness or witnessee 
to prove that fact and obtains a direction of the 
Court that the evideuce about to be taken is being 
taken fur the purpose of being used, if necessary, 
against the absconder unuer s. 212 as well as against 
the person present and under trial. 

duis 1egrettuble that so ofien in cases where an 
accused person is bried and other accused persons are 
absconding, ib is subsequently found that nu proper 
steps have been taken atwhe time of the former trial 
to prevent necessary evidence from being kest by 
death of the witnesses or otherwise. EMPEROR 0. 
BanaRUDDIN bat. 230 

s. §22—Scope—Appelliate Court, if can 
order risioruiion of property ajter more than one 

month after conviciton. h 

One month is ‘the time limit fixed for the trial 
Court in sub-s. (1) of s. 322, Oriminal Procedure 
Code, for order restoring possession of pro- 
perty but there is nothing in sub-s, (3) to show 
that this limitation applies to a Court of 
Appeal, Jf it did, the result would be that sub-s. (3) 
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would be of little or no practical use, as a case will 
«not usually reach the Appellate Court before the 
Peeri ofthe month. The Court of Appeal, therefore, 
oan pass such order at any time, however long, after 
conviction, NAMDEO v. EMPEROR Nag. 620 
~-——~—8, 526 (8) (9). Ses Criminal Procedure 
Code, 1898, s. 344 385 
~—--——§, 536, Sze Criminal Procedure Code, 1898, 
ss. 418 (1), 410 65 





Sez Criminal Procedure Code, 
417 

wn eee 8, 561-A — Inherent powers— Abuse of 
process of Court—Limitatrions, if any—Attempt to 
create new offence in order to compel men to 
conform to high standard of probity — Whether 
abuse of process of Court—Interference by High 

0uTt. 

The inherent jurisdiction of the High Court to pass 
any orders necessary to prevent abuse of the process 
ofany Court is not questioned and indeed has been 
clearly expressed in s. 561-A, Criminal Procedure 
Code. Since prevention is always better than cure, 
the obligation to prevent specious and spiteful 
criminal prosecutions for actions which, though 
strictly dishonourable, yet do not amount to crimes, 
js one that must never be shirked. In the world of 
business things are often done which are betrayals 
of confidence and deceptions which arouse moral 
indignation but are nevertheless civil wrongs which 
can be righted by Civil Oourts and are not crimes 
which can be punished by a Criminal Court. Not 
every immoral act is criminal and itis an abuse 
of the process ofa Court to attempt to create new 
crimes in order to compel men to conform to a high 
atandard of probity in business dealings orto force 
them to execute their promises, CHIDAMBARAM 
OUHETTIAR v, SHaNMUGSAM PILLAT Mad. 14 


Criminal trial — Acquittal — Effect of acquittal 
stated. 
Per Biswas, J.—It isa very dangerous principle 


to adopt to regard a verdict of not guilty asnot fully 
establishing the innocence of the person to whom it 
relates. GoLoke BEHARI Takan v. Emperor Cal. 65 
Appeal against conviction—Duty of Appellate 
Court—Duty of accused—Appellate Court should 
scrutinize evidence independently 
In all cases in which the Court sits in criminal 
appeal, it has to consider the case against the ap- 
pellant bearing in mind exactly the’same principles 
as must be borne in mind by the Court of trial in 
the first instance. The appellant does not come 
here as one who has been convicted and has to 
satisfy the Court beyond ull reasonable doubt that 
he has been wrongly convicted. If after a convie- 
tion before a Subordinate Court the Court of Appeal 
comes to the conclusion that there may have been 
a miscarriage of justice, the Appellate Court can- 
not allow the conviction to stand. The task of the 
appellant is, therefore, to bring before the considera- 
tion of the Appellate Court such mattersas may 
cast a reasonable doubt of his guilt, having regard 
to all the circumstances of thecase. It is true that 
a Sessions Judge hears and sees the witnesses and 
in many cases his opinion as to their demeanour 
or truthfulness may be of the highest value, and 
an Appellate Court should not lightly disregard 
the conclusion at which for properly expressed 
reasons he arrived. On the other handthat does 
not absolve the Appellate Court from an independ- 
ent duty of scrutinizing the evidence with care 
and of being satisfied not that a reasonable person 
might have come to the conclusion which the 
learned Sessions Judge came to, but that no rea- 
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sonable person could have come to any other con- 

clusion but that the accused was guilty of the. 

offence charged against him. NGA Kyaw HLA v. 

Tae Kine Rang. 94 

Appeal—Summary dismissal of—Order must 
show that Sessions Judge examined record and 
tested arguments on questions of fact by exa- 
mination of evidence. 

Where it does not appear from the order of the 
Sessions Judge dismissing the appeal summarily, 
that he examined the record of the case or that 
he tested the arguments on question of fact by 
examination of the evidence actually given by the 
witnesses, the order is illegal, Onuatau GOPB v. 
EMPEROR Pat, 751 (a) 
——— Appeal—Testimony of witnesses not shaken 

—Value of appreciation of evidence by Court 

actually hearing it. . 

Where the record does not show that the testimony 
of witnesses is materially shaken, weight mast be 
attached tothe appreciation of the evidence by the 
Qourt which actually heard it. EMPEROR v. 
BauARUDDIN _, Pat. 230 

Approver—Trial of, for resiling in Sessions 

Court from statement made in committing Court— 

Statement, if to be treated as confession and con- 

viction based on it without corrovoratron—Held 

there was sufficient corroboration of confession 

An approver resiled from his statement made in the 
Committing Magistrate's Court when he w:sin the 
Sessions Court and, therefore, he was sent up for 
trial, He himself hai producel from his house 
ornaments which were stained with bum in bl od and 
were proved to be stolen from the house of the deceas- 





ed: 

Held, that the statement must be treated as a con- 
fession, and on the confession alone, conviction might 
follow without its corroboration, 

Held, however, that there was sufficient corrobora- 
tion of his confession for conviction, PURAN v. Bu- 
PEROR __ Lah, 484 
Commencement — Offence punishable with 

death or transportation for life—Trial, when 

commences. f 

Where an accused person is charged with an offence 
punishable with death or transportation for life, 
his trial really commences when the case is pro- 
ceeded with in the Sessions Court. The inquiry 
before the Committing Magistrate is of a prelimi- 
nary nature and therefore there could be no 
objection to the case being referred to a Council 
of Elders without moving the QOourt to stay its 
hand, Minato Wp Mosano v. EMPEROR Sind 325 
Confession—Criminal rulzs of practice, 

r. 85—Object of —Question put to accused and his 

statements showing voluntariness of confession— 

Confession, if can be rejected merely because formal 

questions were not asked. : : 

The object of putting the questions set out in 
r. 85 of the Criminal Rules of Practice isto enable 
the Magistrate to be quite sure that the statement 
was a voluntary one; and if one can be sure from 
the other questions and statemente made by the 
accused that the confession was voluntary and was 
not brought about by coercion and inducement, then 
the confession cannot be rejected merely because 
a formal question was not asked. Kamsata MUNEYYA 
y. EMPEROR Mad, 1001 
Confession—Recording of—Duty of Magis- 
- trate while recording confession—He must satisfy 

himself that statement made was voluntary — 

Magistrate, if sv satisfied mere fact that some 

Police Officer at or soon after accused's arrest 
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ies him to make confession is no proof of use of 
orce. 

Tt: is most unlikely that any accused person of 
his own accord would ask that his confessional 
statement should be recorded by a Magistrate. When 
an accused person makes a statement to the Police, 
one would expect the Police, asa general rule, to 
suggest to the accused person that he should make 
that statement before a Magistrate and itis only 
after he expresses his willingness to make a state- 
ment before the Magistrate thata request is made 
by the Police to the Magistrate to record the con- 
fession., It is then the duty of the Magistrate to remove 
the accused person from all Police influence, to warn 
him that his statement will be used against him, to 
give him time to think: over the consequences of such 
a confession and to satisfy himself that the statement 
made was avoluntary one. The mere tact that some 
Police Officer, at or soon after the arrest of the 
accused, told him to makea confession to the Magis- 
trate, is no prcof that he was forced to make the 
statement.’ KamsaLa MUNRYYA?, Emprroe 

f Mad, 1001 
Confession — Recording of—Should be 

-recorded in Court room. 

_According to the Lahore High Oourt instruc- 
tions ordinarily speaking, confessional statements 
should be recorded in the Court room, and if for 
some reason they are not so recorded during the 
ordinary Oourt hours, some explanation should he 
furnished by the prosecution. Amar SINGE v. EMPEROR 

f Lah.105 
-— Confession — Retracted confession by co- 
accused—Admissibility — Corroboration, necessity 





of. 

A retracted confession by a co-accused is admissi- 
ble inevidence but the rule of prudence isto seek 
corroboration before the conviction of a co-accused 
is based thereon; as to what the natare of the cor- 
roboration should be will depend upon thefacts of 
each particular case. Emprror v. Manaru KISAN 
; Pat. 507 

=e Confession — Retracted confession — Con- 

siderable circumstantial evidence connecting accused 

— Court can use confession of co-accused to remove 

doubts still remaining, 

Obviously, a retracted confession has little evi- 
dentiary value against a co-accused when compared 
with the evidence ofan accomplice given on oath 
which can be tested by cross-examination ; but when, 
there is considerable circumstantial evidence con- 
necting the accused with the murder, the Court is 
entitled to use the confession of a oo-accused tore- 
move any doubts that ‘might still linger in its mind 
whether, in spite of the fact that the accused has 
been identified, that he was seen both before and 
after the offence under suspicious circumstances, yet 
by some chance hemay not have taken part in 
the murder. Kamsaua MUNEYYA v. EMPEROR . 

i k Mad. 1001 
Confession — Retracted confessions, when 
cannot be relied upon—Confessions contradictory 

—No direct testimony — Confessions cannot be 

relied upon — Some Policemen interested in 

investigation when confession made~If good 
ground for not relying upon them. 

In the absence of any direct evidence it is not safe 
to rely. upon the retracted confessions which are 
contradictory toeach other in material details and 





which have been contradicted by direct testimony. ` 


The facts that the confessions were retracted and 
that when they were made, some Policemen were 
interested in the investigation of the case, are good 
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grounds for not relying upon the confessions. RAMEL 
SINGH V. EMPEROR Lah, 315. 





Confession— Statement, 
confession. 

Whether the statements amount to a confession 
or not depends upon the facts related in the state- 
ments and not upon the opinion of the men who 
made them, ZAHID Bee v. EMPEROR All, 838 
—Corroboration—Finding of few blood spots 

on apparel of Indian whether sufficient corro- 

boration of dying declaration for supporting 
conviction depends on facts of each case. | 

Whether the finding of a few spots of blood on the 
wearing apparel of an Indian is a sufficient corro- 
boration of a dying statement for the purpose of 
supporting a conviction must be considered on the 
facts of the particular case and what is done in 
one case cannot be an authority in another set of 
facts, EMPEROR v. Soma BHUTAN Pat. 499 
—Defence—Defence of poor prisoners at Crown 

expense— Duty of Crown and Court pointed out, 

‘About the defence of prisoners who are too poor 
to instruct lawyers on theirown account, those whose 
duty itis to select lawyers to defend at the expenses 
of the Crown should not treat the selection as a 
matter of patronage for the benefit of the lawyer so 
appointed. The selection should be made from 
among young men of marked ability. We have 
frequently observed that the persons actually ap- 
pointed do their work very badly and comspicuous 
opportunities tor cross-examination and obvious 
arguments are entirely ignored. In such circum- 
stances also the trial Judge should remember that 
he has the duty not only to prosecution but to the 
defence. Hehas the Police diary in front of him 
and should use his greater experience to cross- 
examine the witnesses when he sees that the defence 
lawyer is incompetent. He should not do this un- 
necessarily but only when it is desirable in the in- 
terest of justice. DARPAN POTDARIN v. EMPEROR 

Pat. 833 
———~ Duty of prosecution— Whether should call 
all the witnesses whose statements are recorded by 

Police. Á 

It is not the duby of the prosecution to call as 
witnesses every one whose statements have been 
taken by the Police but only to call such people as 
may be likely togive truthful and reliable evidence 
with regard tothe matterin question, Nea Kyaw 
Hua v. Tue Kine Rang. 94 
— Evidence —Appreciation—Unbelievable evi- 

dence, admissibility of. 

There is no doubt a fundamental difference bet- 
ween the admissibility and the credibility of evi-. 
dence, but for all practical purposes, if it is said 
thut evidence cannot be believed, it may just as’ 
well he said that it is not admissible. ZAHID BEG v.t 
EMPEROR- All: 838 ° 

Evidence— Burden of proof—Failure of. 
accused to explain suspicious circumstances— 

Prosecution, if can infer guilt. : ; 

Though in a criminal case the burden of proof- 
to prove the guilt is always on the prosecution and ‘ 
never shifts to the accused, it is open to the- 
prosecution to rely on an inference from the failure 
of the accused to give an explanation of acts, 
suspicious in themselves, with which he is con- 
nected. BAPURAO v. EMPEROR Nag. 639 
- Evrdence — Cuse of offence— 

Corroboration—Nature of. : 

What exactly amounts to corroboration of the 
main evidence in cases of sexual offences is always a 
difficult question. It need not be the direct oral evi- - 


when amounts to 














sexual 
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«dence of another person. It may be only indepen- 

dent evidence of such a character that it connects 

the‘ accused directly or indirectly with the crime that 

he was said to have committed. SIKANDAR MIAN v. 

EMPEROR Cal. 881 
- Evidence — Circumstantial evidence —It 
should conclusively point to guilt. 

Where it is a case of circumstantial evidence, the 
Oourt has to see whether the evidence taken as a 
whole points conclusively towards the guilt of the 
accused. EMPEROR v. MANGRU KISAN Pat. 507 

—Evidence—Discovery of parts of deceased 
several days after murder—Conspirators, if can 
be coftnected with it— Proof of criminal cons- 
_ piracy —Nature of. 

- Ina trial for conspiracy to murder the mere fact 

that parts of the deceased’s body or any of his be- 
longings, assuming that they were identified as his, 
were found several days after the alleged murder, it 
may be concealed or scattered in suspicious circum- 
stances, would not by itself establish any connection 
of these with any of the supposed conspirators. 

Some evidence aliunde, direct or circumstantial, 

showing such connection is in fact required before 

a conspiracy could be deduced therefrom. Oon- 

spiracy is generally a matter of inference deduced 
from certain criminal acts of the parties accused, 
done in pursuance of an apparent criminal purpose 
in common between them. The acts and declara- 
tion must be acts and declaration of some member or 
members of the conspiracy, and the circumstances 
from which conspiracy is sought to be deduced must 
be circumstances with which some members of the 
conspiracy are shown to be connected. GoLoKs 

BEHARI TAKAL v. EMPEROR _ Cal. 65 
- Evidence— Evidence of children— Conviction 

. when can be based on it. 

‘he evidence of children unless immediately 
available and unlessreceived before any possibility 
of coaching is eliminated is notoriously dangerous. 
DARPAN POTDARIN v. EMPEROR Pat. 833 

Evidence—Search witnesses not coming from 
vicinity—Value of. 

Held, that the mere fact that the witnesses present 
atthe time ofthe search of the accused's house and 
deposing that the opium was found therein, did not 
come from the immediate vicinity could not justify 
the Court in rejecting the evidence that the opium 
was found in the accused's house at the time of the 
search, Nea Suwe Tocv EMPEROR Rang. 27 

Baidence—Witness for accused saying that 
he saw co-accused striking deceased with stick — 

Admissibility of statement against co-accused. 

. A statement by a witness callel by the accused 
that he saw the co-accused striking the deceased 
with a stick, is admissible in evidence against the 
eo-accused. The mere fact that he isa witness for 
the other accused, who has clearly not made the 
assault, is no reason for rejecting the evidence of 
such witness Aune THAN v. Tie Kine Hang. 92 

—Jury—Misdirection—Charge in murder case 

—Court placing before jury confessions and evi- 

dence and referring to discrepancies — Judge 
` referring to nature of injuries and expressing 

opinion as to howthey might hare been caused—He 
referring to intention und motive and pointed out 
that no direct evidence could be obtained on such 
matters—Attention of jury drawn to position that 

-On evidence no question of exceptions to s. 300, 

Penal Code (Act XLV of 1860) arose—Held there 

wus no misdirection. 

In a casa under s. 302, Penal Code, the Judge after 
placing before the jury all the statements made by 
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the accused at different times none of which were 
inadmissible or irrelevant, placed before them the 
evidence of witnesses referring to the discrepancies 
in their statements. He also referred to the nature of 
the injuries on the deceased and expressed the 
opinion that the deceased might have stood up before 
the assault. He also dealt with the questions of 
motive and intention and knowledge of the guilt and 
pointed nut that the evidence on these matters was 
meagre but observed that no direct evidence could 
be obtained on such matters. The attention of the 
jury was drawn to the position that there was on the 
evidence no question of exceeding the right of 
private defence and also of presence of grave and 
sudden provocation : 

Held, that there was neither misdirection nor non- 
direction which could result in prejudice to the ag- 
cused or miscarriage of justice. Emperor v. DURGA 
OHARAN SINGH Cal. 475 

Jury—Misdirection— Two elements to be 
considered together by jury separated in charge by 
considerable time- Held, charge did not amount to 
misdirection. 

It is not possible for any Judge to bring all the 
important facts together in one paragraph for the 
benefit of the jury. Where there area large number 
of important points tobe discussed, it is necessary 
that some of those points should be separated by 
some considerable time from the other items of the 
charge. i 

Where, therefore, in a case under s. 397, Penal 
Code, the Judge in his charge drew the attention of 
the jury that itwas necessary for them to find that 
the accused were armed with aruvals but that portion 
of his charge in which he pointed this out te the 
jury was separated by a considerable time from that 
portion of his cherge in which he referred to the 
discrepancies with regard to the accused's being 
armed with a stick or an aruval : 

Held, that the charge did not amount to misdirec- 
tion prejudicing the accused. In re THEVAR SeRvar 

Mad. 450 
Jury—Sexual offences —Charge to jury— 

Duty of Judge — Jury must be directed to 

secrutinise uncorroboratet evidence of woman. 

Ong of the principal duties of a Judge presiding 
over a jury trial is to afford such assistance as is pos- 
sible to a jury to helpthem to arrive at a correct deci- 
sion. Charges brought against a man by one of the 
opposite sex accusing the male of having committed 
a sexual offence should be very carefully presented to 
the jury, and as it has been pointed out both in Eng- 
land and in India, a rule has grown up that Judges 
when they charge juries in cases of this kind, ought 
neverto omit delivering a serious caution to the jury 
with regard to accepting the uncorroborated evi- 
dence of a woman to support a sexual charge against 
an accused person.* The way the rule has developed 
now is that the presiding Judge should tell the jury 
that they ought to scrutinise the uncorroborated evi- 
dence of the woman or girl with the greatest possible 
care, because it has been found by experience extend- 
ing over many years that it is often dangerous that 
aman should be convicted on such uncorroborated 
testimony. At the same time, it is not fur the Judge 
to substitute his view of tne facts entirely and take 
away from the jury their privilege of being the Judges 
of facts alone. SIKANDAR MIAN v. Emperor Cal. 881 
am Trial by jury—Charge—Hvidence must be 

marshalled and not catalogued. 

Cataloguing of the witnesses may be usefulin a 
way, but it can never be a substitute for mar. 
shalling of the evidence, point by point, which ig go 
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necessary for presenting to the jury a complete 
picture with all its lights and its shades. GoLOKE 
BRHARI TAKAL V. EMPBROR Cal. 65 
Witnesses—-Credibility — Witnesses neither 
mentioned in First Information nor independent 

— Their statements contrary to statements before 

Committing Magistrate—Suffictent corroboration by 

medical evidence —Credibility of such witnesses, 

The facts that none of the witnesses were mention- 
ed in the First Information Report and that most of 
them were not independent and made some statements 
which were contrary to what was stated before the 
Committing Magistrate or the Police, are not always 
sufficient to totally discard their evidence though 
they are sufficient to raise a suspicion against their 
truthfulness and to lead the trying Judge to scrutinize 
the evidence with caution. If their oral evidence is 
corroborated by medical or other reliable evidence, 
there is no reason why it should not be believed even 
though the witnesses were not named in the First 
Information Report or are not totally indepen- 
dent. DILDAR KANG. EMPEROR Oudh 339 
Grown. See Principaland agent 100 
Crown Grants Act (XV of 1895)— Article if 

abrogates Oudh Estates Act, 1869. Sze Oudh Estates 

Act, 1869, s 14 SAH PC625 
Custom - Essentials of validity. 

Jn order thata Court may give effect to a custom, 
it must be shown that it has the following attributes: 
(1) reasonableness; (2) certainty (enforceability and 
definiteness); (3) it should not offend against any 
provision of law; (4) its immemorial usage can be 
proved by evidence by positive instances; and (5) it 
should not be against public policy. If a custom is 
to have the force of law, if it is to upset the ordinary 
law, it must be established by instance that the 
custom had come into conflict with a state of things 
inconsistent with the incidents of the custom, and 
had nevertheless prevailed. In short, the instances 
should be to shew that one party asserted rights 
under a custom; the other party resisted the right 
taking his stand on the provisions of law; and the 
former succeeded invariably. To establish a custom, 
it is not sufficient merely to prove that that is what 
js done constantly in the bazaar Firm JHANGALDAS 
GO. IMANDAS v. Fres OHETUMAL BULOHAND Sind 591 
Proof 0f— Right of exclusive user of tank— 

Custom immemorial— Proof, nature of—Presump- 

tion of such custom of immemorial user, when can 

be drawn. : | 

To establish a right of exclusive user of a public 
tank on basis of immemorial custom by a parti- 
cular section of people, it is not always necessary 
to produce evidence going back beyond the memory 
of living persons. Nor, of course, is it necessary 
in a case of this kind to have evidence of positive 
acts of exclusion of one party by the other. But a 
custom proved to have existed during the period of 
living memory can only be presumed to have exist- 
ed from beforethe period of legal memory in 
cases where conditions may be assumed to have 
been permanent and stable, so that it is reasonable 
to infer that whathas happened during the period 
covered by theevidence has also happened from 
time immemorial; where such is not the case, no such 
presumption, arises NARHARI Damopar VAIDYA v. 
B. IMrAO RAMJI AMBEDKAR Bom. 910 
Gustom ,Punjab)—Allenatlon—Just debts, mean- 

ing of — Debts contracted by father and grandfather 

Family small and no extraordinary expenditure 

incurred—Father a drunkard and profligate— 

Debts, if just debts—-Mortgage by grandfather of 

ancestral property — Father consenting — Debts 
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incurred for immoral pursuits of father—Son’s 

right to challenge alienation. 

The expression, ‘just debt’ means a debt which is 
actually due, and which isnot immoral, illegal or 
opposed to public policy It also means a debt 
not contracted as an act of reckless extravagance 
or of wanton waste, or with intention of destroying 
the interests of the reversioners It need not be 
one incurred for a necessary purpose, but if a non- 
necessary debt is unreasonably large compared to 
the means and station in life of the proprietor, it 
cannot come under the definition of a ‘just debt’. 
Similarly, ifa number of comparatively small loans 
for non-necessary purposes are contractedewithin 
an unreasonably short period, they collectively may 
amount to extravagance and may be excluded from 
the category of just debts. What is unreasonable 
or extravagant must depend upon the circumstances 
of each particular case and must be decided by the 
Court on fair and rational grounds. 

Where large debts had been contracted by the 
father and grandfather during a short period of 
5 years and the family was small and there was 
no necessity to incur any extraordinary expenditure, 
but it appeared that the father was a drunkard and 
profligate : 

Held, that the debts were incurred by way of reck- 
less extravagance and were not just debts Ifin such 
acase the grandfather mortgaged ancestral property 
with the father's consent and the debts were incurred 
for the immoral pursuits of the father, tife father's 
consent could not be taken to be presumptive evidence 
of necessity, and the son had an independent right 
to challenge the alienation. MILKHA SINGA v. Supa 
SINGA Lah, 977 


Alienatlon—Necessity — Oficial Receiver 
mortgaging property of insolvent and his mother— 
Insolvent giving consent bona fide—Insolvent 
benefiting - Sons, if can challenge mortgage on 
ground that it was without necessity ond considera- 
tion. 

When consent toan alienation is given by the 
father bona fide, it binds the sons. 

Where during insolvency proceedings the Official 
Receiver mortgages a house belonging to the insol- 
vent and his mother, to whichthe insolvent gives 
his consent bona fide and without any undue 
influence having been exercised on him, and he 
benefits by this consent, the entire mortgage in- 
cluding the share of the mother, is bindingon the 
sons. They cannot bring a suit to set aside the 
mortgage on the ground that it was without neces- 
sity and consideration. BHAGAT Ram v. MALKIAT 
SINGA Lah. 214 

——_—Non-proprietors of village Usman 
Khattar, District Rawalpindi—Whether entitled to 
alienate sites of their houses. 

The non-proprietors of the village Usman Khattar, 
District Rawalpindi, are by custom entitled:to dis- 





pose of the sites of their houses, Warris Kuan v. 
ATMA RAM Lah. 576 
Custom prohibiting tenant from mort- 


gaging permanent right of residence—Whether 
exists in Mohalla Khajurian, Jullundur City. 
No custom exists in Mohalla Khajurian, Jullunder 
City that when a tenant mortgages a per- 
manent, right of residence without the landlord’s 
permission the right vanishes and the landlord can 
evict the tenant or the mortgagee in possession 
without paying the value of the tenant's superstruc- 
ture, RABMATULLAH 9. ATTA MOHAMMAD Kuan 
Lak, 198 
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—~—--— Rilwaj-l-am—Customary Law of Gujranwala 

District, held not reliable, : 

The Customary Law ofthe Gujranwala District 
which contains an entry of custom of succession of 
collaterals in preference to daughter's sons is not a 
reliable document. Diwan Sine. v. Nataa SINGH 





Lah. 993 

a English and vernacular versions 
Question of preference — Reference to earlier 
riwaj-iam to determine correctness — Custom 


recorded in riwaj-i-ams of 1868 and 189i—Correct- 

ness of statement in riwaj-i-am of -1v16 doudtful— 

Onus%o prove custom at variance with that recorded 

in earlier riwaj-i-ams is on person alleging it. 

The riwaj-t-amis usually prepared in vernacular 
in the first instance and the English version is 
generally an abstract of the same; but the verna- 
cular version is checked by the Settlement Officer 
when preparing the English abstract and he may at 
times find it necessary to alter the statement of cus- 
tomin the vernacular riwaj-i-am if he finds it to be 
incorrect: The question whether the vernacular or 
the English version should be preferred must, there- 
fore, depend upon the circumstances. of each case, 
In order to determine whether the vernacular or the 
English version contains a correct statement of cus- 
tom, it will be usefulto refer to the compilations of 
Customary Law prepared at the previous Settlements 
of the distrjct. 

The earliest riwaj-i-am generally serves as a useful 
check on subsequent riwaj-i-ams and may be con- 
sidered as the most important document in which 
custom was recorded, 

Where the riwaj-i-ams of the years 1068 and 1894 
gavea statement that among Rajputs. of Lahore the 
daughters excluded the collaterals of the filth degree 
and there was doubt as to the correctness of the state- 
ment of the custom in the riwaj-i-am of L¥le : 

Held, that burden of prouf of custom at variance 
with that contained. in the 7iwaj-i-ams of }8bò and 
1¢94 was on the person alleging it. MOHAMMAD ALI 
v. ANAYaT BIBI Lah. 946 
7 Evidentiary value of—Inttial pre- 

sumption as to existence of custom recorded 

—When rebutted—Onus, if shifts. . 

The presumption ofthe existence of a custum 
arising from entry in the riwaj-t-am as tothe castum 
is rebuttable ana itis rebutted when it is shown 
that the document is an imperfectly compiled one. 
The onus then ehifts on the party relying on the 
existence ofthe custom. Diwan SING; v. Natsa 
Singa Lah. 293 
-—— Shamilat—Adna malik and ala malik— 

Panj Girain, Tahsil Bhakkar, District Miunwali 

Hight of adna malik to cultzvate shamilat without 

permission of ala malik, 

An Adna malik in the village Panj Girain in the 
Tahsil of Bhakkar ın the Mianwali District isen- 
titled to dcultivate skamilat lund Without the permis- 
sion of the ala malik, the only right cf the ala 
malik being priority to cultivate the land betiore it is 
actually cultivated by an adna malik. GHULAM 
MOHAMMAD S. AH v. Sap. U Kam Lah. 807 
———— Succession — Jhelum District — Property 

inherited by tuo unmarried daughters ana mother 

half and harf—One daughter dying ana other 
marrying— Mother jam sole possession—Neither of 
the daughters in possesoion 20 pears beJore suit — 

After death of mother, sister 0] original owner, if 

can claim inheritance in preference to sons of 

married daughter. 

Š, the original owner, died leaving a widow, two 
daughters ands mother. His widow re-married soon 
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after his death and consequently half of his land was 
mutated infavour of the two daughters and the 
other half in favour of the mother. One of the 
daughters died unmarried and the other married a 
collateral of S inthe 5th degree. On thedeath of the 
unmarried daughter and the marriage of the other 
daughter half of the land which had been mutated in 
their favour was taken by 8's mother who cons:quent- 
ly remained in possession of the entiie land. It was 
26 years before the suit that neither of the daughters 
remained in possession of half the land mututed in 
their favour, The mother died about a year and 
half before this suit and a sister of S institut- 
ed suit for possession of his property alleging that 
according to custom she was a preferential heir to 
the sons of the married daughter of S: 

Held, that the married daughter ceased to be 
in possession of the property 26 years ago and there- 
fore her sonswere not entitled to claim by right of 
inheritance, The sister; therefore, inherited the pro- 
perty of her brother. Nazir Hussain v, SULTAN Br 

Lah. 903 

———- Successlon—Non-proprietor—Collaterat in 

fourth degree, if can succeed to house of non-pro- 

prietor—kule applies to house owned by village 

menial-—Hindu village menial — Presumption as 
to law applicable. 

The rule that a collateral in the fourth degree 
is not entitled to succeed to the house of a non- 
proprietor, is the rule which must be applied to 
a house owned in a village by a non-proprigtor 
whether the non-proprietor is governed by Hindu 
Law or by Muhammedan Law or by tunjab custum., 
That is the rule which generally speaking applies 
to a house owned by a village menial, except in 
those places where a right of sale is established. 

for Hindu village menials not holding landed 
property, the initial presumption is that they are 
governed by Hindu Law but obviously the pre- 
sumption isnot strong, ANOKH SINGav. JAL Kaur 

h Lah. 845 

———BSayyeds in Jullundur Tahsil—Non- 

ancestral property—Daughter versus collateral in 
second degree. 

Amongst the Sayyeds inthe Tahsil of Jullundur, 
in cases of non-ancestral property, a daughter does 
not succeed in preference to a collateral of the 
second degree. Kugra BIBI v. MAHBUB ALISHA. 

h Lah. 687 
~ Widow succeeding collaterally — 

Nature of estate. 


When a widow succeeds collaterally, she does so 
as a representative of her husband and in the same 
way as he would have done if he were alive, On 
her death the estate becomes an accretion to her 
husband’s estate and will be treated as his pioper- 
ty. Diwan 51nGa v, NATHA SINGs Lah, 933 
Widow— Statement in riwaj-i-am thag 

childless widow gets equal share with son oy her 

co-widow and ts entitled to get that shave separaied 

—Person disputing correctness of statement must 

prove contrary. 

The riwaj-i-am contained statemenis in answer to 
a certain question, that if a man has more than 
one wife but a son or sons by only one of them, the 
childless widows are generally each fur her life 
allotted a share equal to that of a son and to unother 
question, that asonless widow can get the share 
separated to which she is entitled : 

Held, that the onus was on the person disputing 
the correctness ofthese statements, to provea con- 
trary custom. 

Held, further that the party failed to discharge the 
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onus, cast on them by these statement’. Kurss1 v. 
BALWANT SINGH Lah 712 


Gustomary dues—Customary payment for years 
from time immemorable — Presumption against 
voluntary nature—Legal origin, if can be injerred 
—Payment unconnected with nature of holding—- 
Payment, if still can be upheld. 

Where the origin ofa customary payment is un- 
known save that it has existed beyond the time of living 
memory and where thiscustomary payment has been 
made for a long series of years, the presumption 
generally is that payment was not made voluntarily 
or out of generosity. It is open to the Courts to infer 
a legal origin for such a payment where it is legally 
possible. Even though the payment is one uncon- 
nected with the use or nature of the holding, still it 
can be upheld on the ground ofusage if a legal- 
origin can be proved or presumed. Sri NEELAKANTA 
Rasenpaa PATRO v. BALAJI PATRO MONDOLO 

Mad. 524 

Debtor and creditor—A4ppropriation—Separate 
debts—Debtor, if can make payment towards any 
of them—Limitations for applicability of this 
doctrine. 

If a series of separate debts exist between a 
creditor and a debtor, the debtor may pay 
any one of them as he may deem fit and if 
he specifically appropriates the payment to a later 
debt, the creditor is not entitled to accept the pay- 
ment otherwise than in respect of the debi to which 
it is so appropriated by the debtor. This doctrine, 
however, has no application when the parties enter 
into an agreement regulating the order of pay- 
ment. DHARAM Deo PANDEY v RAMANUJ PANDEY 

Pat. 133 

Decree—Compromise decree—Variation in—Parti- 
tion sutt—Preliminary decree as compromise—No 
mention of mesne projits—Subsequent application 
by parties for mesne profits—Court, if can deter- 
mine it by appointing Commissioner— Compromise 
dealing with past mesne profits though no claim 
to it in suit—Such claim if “relating tothe suit” 
and if can be given effect to under Civil Procedure 
Code (Act V of 1908), O. XXIII, r. 3. : 

decree can be varied by consent of parties and 
though the original preliminary decree in a partition 
suit based on compromise, makes no mention of mesne 
profits and though the parties do not come to an 
agreement on that question, still when the sab- 
sequent application by them clearly shows that the 
intention of both the parties was that mesne 
profits should be paid to ‘each other, the Court 
is, perfectly justified in appointing a -Commis- 
sioner to deal with the question of mesne profits 
after the passing of the preliminary decree. Where 
such an order has bern passed by the Judge, his 
sucressor-in-office ought not to sit in judgment over 
it and set it aside holding it to be ultra vires. 

But where the past mesne profits is a considera- 
tion of the compromise and therefore intimately con- 
nected with it, the words ‘that relate to the suit’ 
within the meaning of O, XXIII, r. 3, Civil Procedure 
Code, are sufficiently wide to embrace such a term of 
the compromise, as for instance, the consideration for 
the compromise, even though this consideration may 
not havebeen claimed in the suit. SRI KRISHEN v. 
JAMNA NARAIN Oudh 980 


—Consent decree—Power of executing Court to 
determine its validity—Power to interfere with 
stipulation in nature of penalty—Contract Act 
UX of 1872), s 74 — Applicability — Penalty, 
nature of —Agreement showing that smaller sum 
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was to be paid in full settlement of larger sum 

—Provision, if inthe nature of penalty, f 

A consent decree is essentially a contract end ib 
is open tothe executing Court to determine its 
validity. Although aconsent decree has all the 
force of a decree in invitem sofar as ite binding. 
character is concerned, it does not stand on a foot- 
ing higher than a contract so far as its legal 
character is concerned. It is binding on the parties 
as a decree only when it is in accordance with law 
and valid. The Court must necessarily have juris- 
diction to set aside the consent decree on any ground 
which would invalidate an agreement between the 
parties, 

Section 74 of the Contract Act, applies to the 
case of a compromise decree and it is opento a 
Court execuiing such a decree to interfere with a 
stipulation by way of a penalty contained in the 
compromise. $ 

When # contract contains aterm which, not being 
an integral part of the contract, is introduced only 
for the purpose of securing the performance of the 
contract, that term is penal and equity interferes to 
relieve a party to the contract against it. A penal- 
ty isaterm which is extraneousand collateral to 
the actual contract. Where the agreement of the 
parties as wellas the decree clearly show that the 
smaller sum was intended to.be paid in full settle- 
ment of the larger sum that was actually due and 
recoverable, and on default of payment bef re certain 
date, the actual sum and the costs were to be paid, 
equity does not regard such a provision as being 
in the nature of a penalty, HIRALAL Harigam Buatad 
v. Dure@a Bar Nag, 257 
—-Nullity—Order obtained by fraud on Oourt 
—Crimina! Courts, if can ignore it, Ssu Oriminal 

Procedure Code, 1894, s. 369 ' 915 
———--Setting aside—Fraud — Essentials to be 

proved, 

In order to maintain a suit to set aside decree on 
the ground of fraud, the plaintiff must do something 
more .than prove that the evidence on 
which the decree was based was false. It is incume 
bent upon hini to prove that, the defendant had 
carried out a deliberate fraud which, through no 
default or neglect on his part, he was unable to 
expose in the previous suit. Reagitation of ques- 
tions already decided cannot be permitted.; other- 
wise there will be no finality. ABDUL KARIM v. 





Larg Ram Rang. 954 
Deed—Construction. Ses Landlord and tenant 
447PC 





Construction—Agreement between parties that 
after life interest of one of them, the other“ shall 
own entire movable and immovable property and as 
to movables the first party shall be owner of the 
whole “—“ Owner", in subsequent clause — Proper 
construction. 

By an agreement, after the life interest of the first 
party, the second party was to “own the entire mov- 
able and immovable property, talugdari and non-talug- 
dart.” A subsequent clause in the agreement pro- 
vided that “as to the movables, it had been‘settled 
that the first party shall be the owner of the whole:" 

Held, that it was quite impossible to construe the ` 
clause as giving to the first paity a life estate inthe 
movables by its use ofthe word “ owner” and that 
word was used inthe ordinary sense in which it 
was applicable to movables: 

Held, also, that the words “the entire movable 
and immovable, property talugdari and non-talug- 
dart” inthe clause of the agreement could not be 
stretched to cover all property, whatsoever, which 
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he first party might acquire; or which he might 
equire out of the interests conferred on him’by the 
greement: oreven all property which he might 
ossess af the time of his death : 

Reld, further, that the words “ movable and” in 
he prior clause should be construed with reference 
o the property in existence. Har KissEn Das v. 
BATGUR Prasap 412 PG 
- Constructien—Compromise— Decree on—Con- 

struction of such decree—Held, that decree did not 

touch the sale deed in question which was still 
effective in spite of compromise—Bond was still 
held as security—Suit for recovery of amount was 

goverhed by Art. 145 and not Art. 49, Sch. I, 

Limitation Act (IX of 1908). 

One S, a contractor, was being financed by one T for 
purposes of his business. On December 31, 1917, an 
agreement was drawn up between them, the effect 
of which was that the sum staled to be due from 5 
was Rs. 5,05,186 and that this debt was to be satisfied 
partly by a sale deed in favour of T of certuin pro- 
perties of S and partly by a bond for the residue of 
the indebtedness. A sale-deed bearing date January 
25, 1918, was in fact executed in respect of properties 
valued at Rs, 1,65,0U0 and by the same deed a mort- 
gage was created on other property valued at 
Rs. 26,000, On January 26, 1918, S executed a bond 
in respect of the residue of the debt. The amount 
of the bond was over three lacs of rupees. T was 
not long gatisied with this substituted agreement of 
December 8, 1919, and disputed its validity. On 
dune 30, 1920, he filed a suit against S and certain 
persons claiming that the agreement of December 
8, 1919, was obtained from him by the fraud of the 
defendants to the suit and was null and void. 
No mention was made of the sale-deed. That 
deed nad become operative as from its date and 
the properties which it purported to convey to T 
were in fact transferred to him. The suit was com- 
promised between the parties and on November 7, 
1921, a decree was passedon that. The decree set out 
the terms of compiomise of which the material 
terms were as fullows: 1. The documents, dated 
January 26, 1918, and December. 8, i913, the posses- 
sory mortgage-deed, dated January 6, 19-0, and the 
Tent agreement, dated January 6, 1920, executed by 
defendant No. lin favour of the plaintiff shall be 
declared to be null and void. No party shall, in 
future, be competent to seek any remedy of any 
kind against the other party under those docu- 
ments : 

Held, that the sale-deed was not referred to or 
superseded or cancelled by the compromise and the 
deed bearing date January 25, 1918, executed by 
S in favour of T remained effective notwithstanu- 
me a compromise between the parties made in 

zi; 

Beld, further that the substituted agreement of De- 
cember 8, 1919, treated the bond executed on January 
16, 1918, as still heid by % as security andas the 
property of S for which he was to have credit in 
part satisfaction of the reduced amount of indebted- 
ness and us proper to be dealt with in coanection 
with the general and jesidual imuebtedness of S 
and not in connection with the bungalow or any mat- 
ter of the sort. The notes remained with. T' as 
security or at any rate for safe custody and on 
either view not art dy but Art. ito, of Limitation 
Act, was the relevant article and the suit was well 
within time. Mosammap HaBIBUL Haq v. ‘Tixam 
OuaNnbD 6l2Pr 5 

Construction—Construction placed on one 
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document, tf can be used for ascertaining meaning 

of later document — Correspon lence prece ting 

grant, if legitimate aids — Surrounding circum- 
stances, consideration of-—-Oral evilence, relating 
to intention of parties Admissibility. 

The construction placed on ons document cannot 
be used for the purpose of ascertaining the mean- 
ing of a laterdocument execute] by the same per- 
son, where the later document does not embody or 
refer to the earlier document and the two documents 
are not in any sense parts of one transaction. The 
practice of construing a grant in the light of the 
negotiations or correspondence preceding it is also 
deprecated, Surrounding circumstances can be seen, 
in order to arrive at an interpretation of a docu- 
ment. But the expression ‘surrounding circum- 
stances ° must be strictly limited to the state of 
facts asthey existed, and under which the ducu- 
ment came into existence or cameto be executed, 
No oral evidence relating to the intention of the 
parties can be referred to under the guise of sur- 
rounding circumstances. HILALSING Govinoa PATIL 
v. Upesine VITdAL Bom. 963 

Construction ~ Conveyance — Transfer of 
land “excepting thereout all coal and other 
minerals’—Other minerals, whether also excepted 

— Petroleum and natural gas, whether minerals. 

The transfers of certain parcels of land executed by 
the vendor allcontained an exception in the following 
terms; “Excepting therefrom all cval and other 
minerals in and under the gaid land and the right to 
use so much of said land or the surface thereof as the 
Company may consider necessary for the purvose of 
working and removing the said coal and minerals.” 
The certificates of title subsequently issued to the 
new owners, also contained the words—“excepting 
thereout all coul and other minerals.” 

Held, that what was excepted in each was—“all. 
coal and other minerals”, words which meant gram~ 
matically “all coal and all other minerals”. All 
minerals were therefore excepted, und there was no 
room for the inclusion in the transteis or certitivates 
of title of any genus of mineral, Even if the word 
“all” was to be restricted in its application to the 
word “coal”, it would still be impossible out of the 
single ingredient “coal”, to construct a genus of, 
minerals to which the succeeding general words could 
be contined. Consequently, petroleum and natural 
gas which came under the detinition of “minerals” 
were also excluded. Knigur Suaar Uo, LTD. 2, 
ALBERTA RAILWAY & IRRIGATION Co. PC 88 

Construction — Description of property by 
boundaries —Measurement in deed of conveyance— 

Which prevails. 

A substantial description of property such as by 
boundaries must prevail over measurements in a 
deed of conveyance. Since such measurements are 
seldom accurrate, the real question is whether the 
deed intended to include aisputed site or not. 
PANNALAL BcAGIRATH MARWADI V. Bu AIYALAL BINDRA- 
BAN PARDESAI Nag. 680 
Construction—Gift —Rultes of construction 

of wils by male in favour of femaie, if cun be 

applred to deeds of gift by Hindu woman to her 
grund daughter. 

Rules forthe construction of wille mado by a male 
in favour of a female do not necessarily apply tu gifts 
inter vwos made by a Hindu woman to her graad- 
daughter, The presumption in the caso ulu will made 
by a male in favour of a fomale turas un the estate 
which, onthe death of the male, a woman normally 
takes. In the case of a deed of gilt enter vivos, it ig 





xiii 
Deed—contd. pee 


necessary toconsider the terms of the gift and only 
in cases of ambiguity to fall back upon the surround- 
ing circumstances. The rules of construction in the 
case of wills and deeds are different in many respects, 
Where the operative words in the deed of gift are: 
“I have gifted away to her all my rights and 
privileges pertaining to the above estate, that is all 
the rights which I hold at present. No person 
whosoever has anyclaim to this share, gifted away ; 
nor shall anybody have any hereafter," the deed 
amounts to a gift of all the right, title and interest, 
whatever that may be. SIDNATE v. Jasopa Bar 
$ ` Nag. 145 (b) 
Construction—Mortgage:by limited company 
and one U owner of other firm of immovable pro- 
perty of limited company—Clause in deed that 
` if property mortgaged was insufficient to satisfy 
debt mortgagee could realise balance from assets 

of U's firm and by personal decree against U 

and his property and by all other lawful means— 

Morigaged property proving insufficient on sale 

after final decree~U adjudged insolvent after 

final decree—Adjudication annulled on approval 
of scheme of composition- No knowledge to mort- 
gagee of this or of insolvency of U— Mortgagee 
applying for personal decree—On knowledge mort- 
gagee applying to trustees of composition deed to 
register claim—Objection that no liability attached 
to insolvent without personal decree— Held on 
construction that mortgagee could recover balance 
inthis way— Objection that Oficial Assignee ought 
tohave been made party to mortgage suit—Civil 

Procedure Code (Act V of 1908), O. XXII, r. 10, 

held did not give right to Oficial Assignee io be 

made party on ground that property of insolvent 
devolved upon him. : 

A company obtained an advance-from the Bank. 
That advance was secured by a deed of mortgage 
to which the-limited: company and ‘one U, who was’ 
the proprietor- of a business known ‘as Kar & Co. 
were parties. The mortgage security ‘consisted of’ 
immovable property belonging to the limited éom- 
pany. Under a clause, in the deed in case of 
default, the Bank was to be competeut to insti-. 
tute a suit -against both the limited ‘company 
and -U and bring the mortgaged property’ ‘to’ 
sale, and in casethe sale proceeds aré insuffi- 
cient to discharge the mortgage- debt to realise the 
balance from all the assets belonging tothe firm 
styled “Kar & Co," owned by U and by securing 
a personal decree against U from his personal 
and other properties and “by all otber means ac- 
cording to law.” in a suit by Bank against the 
company and U, a final decree was pussed and 
the property suld but the price was not sufficient 
to discharge thedebt. U was adjudged insolvent 
after the ünal decree but the Hank had no 
knowledge of this, The Bank applied for personal 
decree against U. The adjudication was annulled 
on approval of a schéme of composition and the 
Bank having known of the scheme and of adjudi- 
cation of U applied to the trastees of composition 
to register his claim, The trustees not having 
done this, the Bank applied for an order that 
the proof of debt luuged with the trustees should 
be admitted. The trustees contended that there 
could be no claim without personal decree against 
U and that the Official Assignee ought to have 
been made a party to mortgage suit: 

Held, that the words in the clause in the mort- 
gage deed “by allother means according to law” 
recognized the right of the mortgagees to recover 
trom the surety in any way they could; as for 
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example, by filing suit based on the contract -of 
guarantee, if for any reason they did not choose 
or were not able to obtain a personal decree in the 
mortgage suit. : 

Held, also that the effect of O XXII, r. 10, Civil 
Procedure Code, was not to give to the Official As- 
signeea right to be made a party onthe ground that. 
the property and assets of the insolvent had devolved 
on him by virtue of the order of adjudication. In re 
UPENDRA Natu KAR BHOWANIPORE BANKING CORPORA- 
TION, LTD. Cal. 906 
-Construction—Settlement, Sse Transfer of 
Property Act, 1882, s. 6 (d) before amendmeht 

722 PO 

— Construction—Words in document, if can be 

construed im light of statement in plaint in suit on 
such document. 

Where the point is, one solely of the. mean- 
ing of the words which described the mortgag- 
ed property, it is erroneous to interpret these words | 
by certain statements in the plaint in the suit on 
such document, which suit came into existence some 
years later. Ramzan ALI v, Lan Sine, . Pat, 64. 

——— Pardanashin fady—Deed, executed by—It 
must be shown that she understood its nature and. 

effect. i : a 

In the case of a document executed bya parda- 
nashin Woman, it is not sufficient to show that the 
document was read out to her; it must further be. 
proved that she understood its nature and effect.. 
BISHAN Devi v. JAGAT SINGH Loh. 277 
Dekkhan Agriculturists’ Relief Act (XVII of. 

1879), S. 2—Minor, if can be agriculturist — 

Courts should look at source of income. ae 

The definition of agriculturist in s..2, Dekkhan. 
Agriculturists’ Relief Act, does not exclude the possi- 
bility ofa minor being an agriculturist. within the 
meaning of the Act.. The Court has .to determine 
whence a person obtains his means of livelihood, tie., | 
whether his income is wholly or principally from 
agricultural sources or not, MAHADEV .ATMARAM Y.: 
Firem RAMOLANDRA VITHAL PARULEKAR | Bom. 751 (b): 
Divorce Act (IV of 1869), s. 40—Discretion under , 

_ —Post-nuptial seitlement—Power of Court to.make . 
orders for its application—Ezercise of. discretion, 

Where the High Court has made a decree absolute, 
dissolving the marriage of the parties, it can en- 
quire into the existence of any post-nuptial settle- 
ment, and can make orders with reference to the 
application of the whole or any portion of the settled 
property, whether such settlement be for the benefit 
of the husband or the wife. The Court, however, is 
not bound to make any order. The power given to 
the Court is a discretionary one, and the orders, if 
any, which it makes, are such orders as the Court 
deems fit in the circumstances of the case. Though 
of course such discretion under s, 40, Divorce Act, 
must be exercised judicially, Harry TsRIEPLAND 
WooDWARD v. Mrs. Irie Maun Woopwarp All. 925 

s. 40—Guiliy party applying for variation 
of settlement— Application, granting of—Benefit 
to children, if sufficient ground to deprive innocent 
party of benefit under settlement by varying vt... 

It is open to a guilty party to make an application 
under s. 40, but such applications should not readily 
be acceded to. The:emay be special cases when it 
would be just and proper to make an order upon the 
application of a guilty party varying a settlement, 
but unless such special circumstances exist, the 
status quo should remain undisturbed. The Court 
should not deprive an innocent party of any in- 
ierest which he takes under a settlement, even though 

it be for the benefit of the children of the marriage, 
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All. 925 


Woopwarp 
-—--—_ 88. 55, 41,4 3—S. 55, scope of—Appeal from 

anorder fixing maintenance—High Court, when 

shatl interfere with such order passed under s. 41. 

The language of s. 55, Divorce Act, appears to pro- 
vide expressly for an appeal from all orders passed 
by the District Judge, The words “in the like manner 
‘as the decree and order of the Court made inthe 
‘exercise of its civil jurisdiction are enforced and 
appealed from under the laws, rules and orders for 
the time being in force” in s. 45, which is one of the 
sections dealing with “procedure” must be held to 
apply only to the procedure to be followed and the 
Court to which appeals lie, An appeal lies from an 
order of the Court fixing the amount of maintenance 


under s. 41. The order passed by the District Judge: 


about maintepance will terminate when a final order 
is passed under s. 43, and s. 41 “gives the Court a 
very wide discretion to fix such maintenance as it 
thinks ft. The High Court will not, therefore, ordi- 
narily interfere with an order fixing amount of main- 
tenance unless it appears to have been passed in dis- 
regard of the evidence and is clearly unreason- 
able, Noste MILLIOANS v. Mrs. Quapys MILLICANS 


Lah. 518 

Dying Declaration, Sse Evidence Act, 1872, s. 32 
499, 833 

Easement— Decree restraining servient tenement 


from building beyond certain height—Execution of 

decree— Question that by rebuilding his house 

decree-holder has increased burden on servient 
tenement, whether material — Question to be 
considered, 

Owner ofa dominant tenement got an injunction 
restraining the owner of the servient tenement from 
building his house beyond a certain height and with- 
in a certain distanca of the decree-holder’s house. 
The decree-holder sought to execute his decree : 

Held, that the 1¢6al question was whether the 
judgment-debtor had infringed the restrictions im- 
posed upon him by the original decree. Iflie had 
then he must be made to comply with the decree 
passed against him. The question whether by re- 
building his house, the decree-holder had increased 
the burden on the servient tenement was not 
material question. 

Quaere.-Whether an easement is lost by merely 
re-building the dominant tenement. Ranta Ram v. 
Kuazan SINGH Lah. 57 
- Injunction— Disturbance of easement should 

materially affect enjoyment of building. 

Even though aright of easement of light and air 
js established, a plaintiff isnot entitledtoan in- 
junction unless the disturbance ofhis easement ap- 
preciably and materially affects his enjoyment of 
the building in respect of which the easement is 
claimed. Huxoman  LAKHMIOHAND vV. TagacdAND 
ToPANDAS | Sind 380 
` Right of owner of higher land to drain rain 
` water—Nature of right — Whether easement— 
` Obstruction to such flow—Liability. 
` The 11ght of the owner of a higher land to drain 
off its surplus rain water through the adjacent lower 
land is an incident of the ownership of land and 
fot ‘aneasement, If the owner of the land at the 
lower level raises an obstruction to the natural flow 
of the water, he will be restrained if it causes or tends 
© uate damage to the owner of that on the higher 
evel, i 
“The owner of the superior. tenement can, in the 
natural use of his property for draining or otherwise 
improving it, collect the water jnto one body and thus 
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discharge it and the owner of the inferior tenement 
is without the positive constitution of any servitude, 
bound to receive that body of water on his property, 
RAJPATNARAIN SINGd v. KIRAT Narain SINGH 

Pat. 599 
Easements (Act | of 1882), 8.15. See Bice 


Ejusdem Generis. Sse Interpretation of Baer 
4 
Electricity Act (iXof 1910), s. 12 (2)—Land dedi- 
cated to public use—Licensee, if can place its work 
without consent of authorities in charge of lands 
and without paying compensation. 

The Electricity Act, does not authorize a licensee 
to place any work on any private lands without the 
consent of the owner or occupier. This consent may 
be given on such terms regarding payment of rent 
or compensation as the parties might agree upon. 
In exceptional cases where the licensee can proceed 
without the consent of the owner, provision has been 
made for rent or compensation which is to be fixed 
by the Magistrate or the Oommissioner of Police, 
Inthe case of lands dedicated to public use the 
Legislature clearly intended that the licensee who 
has been given license apparently for the benefit of 
the public, would be able to place its works without 
the consent of the authorities who are in charge of 
such lands and without paying any compensation for 
the same. In the interest of the public, if it con- 
siders necessary, the Local Government while grant- 
ing license might insert a term or éondition in it 
regarding the payment of rent or compensation for 
the use of such lands and in such cases undoubtedly a 
duty to pay rent or compensation will arise. It 
depends entirely upon the Local Government to decide 
as to whether the licensee would have to pay forthe 
use of lands dedicated to public use. MUNIOIPAL 
CoMMISSIONER, BARRAOKPORE V. BARRACKPORE ELECTRIC 


Surety Corporation, LTD. Cal. 55 
Equltable mortgage. See Mortgage 452 (a) 
Estoppel. 
Bra Evidence Act, 1872, s. 115 991 
See Hindu Law 36, 267 
Sre Presidency Towns Insolvency Act, 1901, s. Lee 
——~—If can be relied to defeat the prohibition of 
law. 
Estoppe! cannot be relied upon to defeat the 


prohibition of law on the ground of public policy. 
N. Apimarayana UHETTY v. A. UHURGIAH C 1ETIY 

Mad. 659 

Plaintiff owner of Government promissory 

loan notes—His agent handing them over to A—A 

forging signature to endorsements and presenting 

them to Bank of India—Bank cancelling them 
and issuing new ones —Plaintiff suing Secretary of 

State for possession of notes—Defence of estoppel 

on ground of negligence—Secretary of State held 

liable. 

The plaintiff was the owner of three Government 
promissory loan notes of the face value of Re. 1,000 
each. The notes were payable to plaintiff No.1 or 
plaintiff No. 2 or order. Theagent of the plaintif on 
false representation of one A, handed over the notes 
to A who forged the signature of plaintiff to en- 
dorsement on the back of the promissory loan notes, 
purporting to transfer them to a fictitious person. 
This fictitious person then purported to endorse the 
notes in favour of A and A endorsed them in favour 
of the Bank cf India. The Bank of India got new 
promissory loan notes issued in their favour and 
gave up the old promissory notes to the Public Debt 
Office, andthe old promissory. notes were thereupon 
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cancelled. The plaintiff filed a suit against the 
Secretary of State for India in Council for a dec- 
laration that they were theowners cf, and were en- 
titled to possession of, the said three notes. The 
defences were based on the negligence of the plaint- 
iff or his agent in handing over the said notes toA 
on an alleged false representation made by him and 
on their further negligence in not reporting the 
matter tothe Public Debt Office and in not lodging 
a complaint with the Police in respect of the said 
-three notes against the said A: 

-Held, that in order to succeed on the plea of 
estoppel, the defendant must establishthat there 
“was a duty on the part of the plaintiff and his agent 
to use due care towards the party or towards the 
general public of which he is one. Further, the 
negligence must be in the transaction itself, and the 
negligence must not only be calculated to have the 
misleading effect attributed to it but must be the 
proximate or real cause of that result. The fraud 
must have flowed as anatural dnd uninterrupted 
sequence from the negligentact Consequently the 
Secretary of State was liable. Purssuortam Batvant 
Gone V. SEORETARY or STATE 7 Bom 522 
Evidence — Witness — Witness omitting to notice 

difference between 12 years and 12 months— 

Mistake apparent from earlier part of disposition 

—Duty of the Judge of fact, 

Witnesses are often slow thinking and the strange 
atmosphere of a Court is enough to confuse them. In 
such a state of mind, a witness could quite easily 
omit to notice the difference between 12 years and 12 
months when his statement is rapidly interpreted to 
him. The mistake is, therefore, more than under- 
standable, and it is for a Judge of fact to determine 
whether it was really a mistake or not. PANNALAL 
Bi AGIRATH Marwapr v. BHAIYALAL BINDRABAN 
ParpEstt 3 Nag. 680 
Evidence Act (I of 1872), 8. 8— Magistrate not 
- acting under s. 164 or s. 364, Criminal Procedure 

Code (Act V of 1898), giving evidence that accused 

pointed out shop alleging that he purchased crackers 

from it—Admissibility of even gesture of pointing 
out: hop. 

Quaere.— Where a Magistrate does not act under 
s. 164 or s. 864, Criminal Procedure Code, and gives 
evidence to the effect that the accused pointed out a 
certain shop alleging that he had purchased crackers 
from that shop, whether only the statement or even 
the gesture of pointing out the shop is excluded 
frcm evidence. AMAR SINGI! v. HMPEROR Lah. 105 

— 5, 8— Trial for conspiracy to murder — 

Written complaint by deceased to Sub-Divisional 

Oficer regarding apprehension to his life~ 

Admissibility. 

A written complaint by the deceased to the S.D. O. 
stating that he apprehended danger to his 
life, liberty and reputation, would be admissible in a 
trial for conspiracy tomurder the deceased under 
s. €, Evidence Act, cf conduct of the deceased, an 
offence ugainst whom was the subject of the trial 
such conduct being influenced by his fear of injury, 
GoLOKE Banani TAKAL v EMPERCR Cal. 65 

S. 13—Question as to permanency of tenancy 
—dJudgment in previous title surt not inter partes 

—Admissibility as evidence of transaction in 

which permanent rights were claimed. 

Where the question is as to permanency of a 
tenancy, the Judgment ina previous title suit in 
which permanent tenancy rights were claimed is 
admissible in evidence, under s. 13, Evidence Act 
in so far as it is evidence of a transaction in which 
permanent rights were claimed, though the plaintiff 
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iv. the subsequent suit was nota party to it, Kumop 
Beart Basu v, HIMANSHU KUMAR Tal. 498 
~S. 21—Statement in plaint against imteresnd 
of maker— Admissibility in subsequent suit” 
against his successor-in-interest without calling the 
maker as witness. 

The statement ina plaint in a previous suit against 
the interest of the person who makes it is admis- 
sible asan admission unders. 21, Evidence Act, in 
a subsequent suit against his successor-in-interest, 
without calling the maker as a witness, even if he be 
alive. Den Prosanna MUKHERJER v. Hart KISON 

-Ratal Qal.427 
-S 25. Sez MADRAS Askari Act, 1886, yi Ki 











$.25—Provisions of section should not be 
applied to Excise Officers—Confession by accused 
to Excise Officer, if admissible against him. 
As 8. 25, lividence Act, refers only to a Police Officer, 
a Court should not extend it to other classes of officers 
merely on grounds of similarity of function, especially 
‘in view of the fact that the Evidence Act was in- 
troduced ata time wien the methods of the Police 
. were much more open to attack than they are now. 
The restrictive provisions of s, 25 should not, therefore, 
be applied to Excise Officers. A confession made by 
an accused to an Excise Officer is, therefore, admissi- 
ble in evidence against him. PUBLIO PROSECUTOR V., 
MARIMUTHU GounDEN Mad. 448 
— 6, 27—Applicability to cases of persons in 
actual Police custody though ordered by Magistrate. 
Although s. 27, Evidence’ Act, is restricted to 
persons in custody of the Police, it applies to cases 
of persons who are in actual Police custody although 
that custody had been ordered by the Magistrate. 
There is nothing insucha case to offend against 


the principle of the section. Ram Bano JADAV v. 
EMPEROR Pat. 418 
= —— S. 30—Trial of co-accused for offence 


other than that for which he is jointly tried with 

other accused— Confession in joint trial by other 

accused—Admissibility against him—-Corroboration, 
necessity of. 

There is nothing in s. 30, Evidence Act, which 
suggests that a confession is not admissible in evi~ 
dence against a person who is being tried jointly 
for the same offence with a man who has made the 
confession if the confession minimises the guilt of 
him who makes it and exaggerates the guilt of the 
other, The section says that the confession must 
affect them both. 1t does not say tbat it muet affect 
them both equally. But the uncorroborated evi- 
dence of such a confession against one who has not 
made it, is of very little value, ZAHID Bree v. Em- 
PEROB All. 838 
s. 32—Dying declaration—Victim making 

dying declaration by signs—Such declaration, how 

to be recorded. 

Where on being questioned regarding his assail- 
auts, the victim who isin a serious condition and 
unable to speak, makes a dying declaration by signs 
of hands and head, there is the gravest doubt whe- 
ther in the circumstances the so-called dying dec- 
laration can be admitted into evidence if the person 
recording it does nut describe the signs more parti- 
culaily than by stating thut they were by waving of 
the hinds and movement of the head. Itis not his 
function to record merely his interpretation of the 
signs, but he should record the precise nature of 
the signs, leaving the interpretation to the tribunal, 
“ DARPAN Porparin w. EMPEROR Pat 833 

_—-- S. 32--Statements by deceased regarding 
motive of accused, in first mformation report and 
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dying declaration if admissible — Written record 

of dying declaration when admissible. 

The statements made by the deceased regarding 
the motive of the accused in committing the offence, 


in the first information report and in the dying. 


declaration, are statements as to the circumstances 
of the transaction resulting in the death of the 
deceased, and as such, are admissible under s. 32, 

The law is not that the written record cannot be 
used at all, but that it is not to be used without 
first examining as a witness the person who heard 
the statement made. 

Where a Sub-Inspector who recorded the first in- 
formation report is examined as a witness and the 
written record of the statement is attested by him 
and also the Magistrate who recorded the dying 
declaration is examined as a witness and proves the 
statement recorded by him and also proves that the 
deceased was on his sensesand that be read over 
the statement to the deceased who admitted it to 
be correct; this is sufficient attestation and provi 
of the statement to make it admissible under s. 32. 
EMPEROR v, SOMRA Bal lan Pat.499 

s. 32,015. (5) (6)—S. 32, cls. 5 and (6), 
when become operative— Definite person must be 
indicated as author of statement. 

Clauses (5) and (6), s. 32, Evidence Act, become 
operative only when it is proved that the maker of 
the statement intended tobe proved is dead or can- 
not be feund, etc, and unless a definite person is 
indicated as the author of the statement, it would be 
impossible to hold the conditions precedent to be 
established in his case. HAZURA SINGH y. MoaInpar 
SING A Lah. 779 
-S 71—Deed attested by four witnesses—Two 
called to prove execution but such witnesses 

denying execution ~—Hxecution, if can de proved 

aliunde without calling remaining attesting 
witnesses, 

Where the execution of a document is in question, 
it is incumbent upon the plaintiff to call at least one 
of the attesting witnesses, and ifthat witness denies 
or does not recollect the execution of the documen;, 
thenthe execution may be proved aliunde. Other 
attesting witnesses need not be called, MANKI Kaur 
v. HANSRAJ SINGH Pat. 983 

s. 90— Entri s in bahis of priests— 

Presumption under s. 90, when permissible. 

In relation to the entries in the bakis of the priests, 
presumption, under s. 90, Evidence Act, will be per- 
missible to the Courts only if evidence is led to 
prove the identity, signature and handwriting of the 
writer, otherwise it will neither be possible to deter- 
mine the age of the document nor to presume that 
the signature and every other part ofthe document 
alleged to be in the handwriting of a particular 
person is in that person's handwriting, In cases 
where no signatures appear on the faceof the 
document and it isnot alleged who the writer is, 
s. 90 will not come into play atall. Hazuga SINGH 
v. MoaInpag SINGH Lah. 779 
s. 92—Oral evidence to show that document 

executed was never intendedto operate as agree- 

ment— Admissibility. 

Section 92, Evidence Act, only excludes oral evi- 
dence to vary the terms of the written contract, and 
has no reference to the question whether the parties 
had agreed tocontract on the terms set forth in the 
document. So also,s 98 only excludes oral evidence 
as to the terms of a written contract. Oral evidence 
is udmissible therefore to show that a document 
executed by a person was never intended to operate 
as en agreement, but wes brought into existence 
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solely for the purpose of creating evidence about 
some other matter. Even if there were no provisos to 
ss. 91 aud 92, there is nothing in either section to 
exclude oral evidence in such a case to show that thera 
was no agreement between the parties and therefore 
no contract BISJAMB AR Das v. Ram OHANDRA 

Ail, 941 
—s. 109—Tenant-at-will admitting tenancy— 

Presumption as to relationship. 

Where a tenant-at-will admits the tenancy, 
s. 109, Evidence Act, comes into operation. In 
such a case, there isa presumption against him that 
he continues asatenant till he proves that the 
relationship oftenant and landlord has ceased to 





exist. DAYARAM PURSUMAL Vv. SIRUMAL MANGHANMAL 
Sind 222 
——~-—s 114. See Oivil Procedure Code, 1908, 
O. XXXVIII, r.5 711 


s. 114—Settlement records—Later records, if 
to be preferred to older ones—Change surviving 
for long period—Presumption—Rebuttal of. 
When settlements differ, the records of the later | 

settlement should be preferred. This ig based on 

the well-known fact that the later settlements are 
carried out more carefully. Settlements of the last 
fifty years or so have all been very careful, but 
on the maxim omni proesumuntur rite esse acta, it 
must be held, in the absence of any evidence to 
the contrary, that a change in the Revenue Records 
is not made without good reason, especially if the 
change survives over a long period of years. This 
presumption may be rebutted if, for example, the 
recorde of an enquiry are produced and show no 
satisfactory reason, or even ila plausible explana- 
tion is suggested. Secretary OF State v, G.vLAM 
MosaMMaD Lah, 768 
—-—~—§. 115 — Estoppel — Misrepresentation on 

point of law—Whether acts as estoppel. 

Everybody is supposed to know the law or at 
least to have as much opportunity of knowing the 
law as another, so that a wrong belief on a point 
of law cannot strictly be said to becaused by a 
misrepresentation on the part of another within the 
meaning of s. 115, Evidence Act. Where, therefore, 
A who according to the Hindu Law is entitled to a 
one-fourth share in the property, is acknowledged as 
an owner of one-half by B in a certain applica- 
tion, B isnot estopped from questioning A's right to 
more than one-fourth share, and cluiming his real 
share. B cannot be said to have caused A to 
believea thing which was not true. JAGAT Narain 
Sinea v. SALIK Ram Sines Oudh 991 
Execution — Attachment and sale if distinct 

processes, SERO. P. Land Revenue Act, 1917, s 25 

877 
Attachment — Application for attachment 
made before judgment but attachment made after 

—Effect. 

Attachment actually made after judgment cannot 
be deemed in law to be made before judgment 
simply because it happens that the application for 
such attachment was made before the judgment was 
actually passed. The legal effect of attachment comes 
jnto being only when the attachment is actually 
made, and its nature is defined also by the time 
when it is made and not when it is ordered. RAMA- 
NANDHAN CherTiaR V. VEERAPPA OnETTIAR Mad. 468 

Attachment before judgment— Declaration of 
intention to execute attached decree—Necessity of 
—Intentior, how can be inferred. 

There must be some unmistakable declaration of 
the decree-holder’s intention to execute the decree, 
before an attachment before judgment can become 
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an attachmentin execution of the decree, No doubt 
in ordinary cases such an election or declaration of 
intention would be made by presenting an execution 
application. Butitis not necessary that in every 
ease without exception it should be done in this 
manner and in no other. If intention to execute can 
be inferred from other circumstances, it is sufficient. 
RAMANAND.:AN OBETTIAR vy, VEERAPPA O8ETTIAR 

Mad. 468 
notice and no 





- Attachment—Proof of—No 
proclam ation—Attachment, if valid. 
No property can be declared to be ‘attached unless 
first the order for attachment had been issued, and 
secondly, in execution of that order, the other things 
prescribed by the rules in the Civil Procedure Code, 
have beendone. The omission to affix notice, etc, 
and make proclamation cannot be looked upon as a 
trivial irregularity as that is the only way in which 
the public is informed of the existence of an attacn- 
ment. The fulfilment of these requirements is essen- 
tial fora valid attachment. DERAJAT BANK, LTD. 
Dera G azı Kaan v. SARDAR BIBI Lah. 527 
- Decree binding — Decree directing - sale 
prohibited on ground of public policy— Executing 

Court, if can refuse execution of decree— Objection, 

if can be determined by taking evidence — Doctrine 

that execution Court cannot go behind decree, 
whether applies where objection is taken at stage 
of passing final decree in mortgage suit. 

There is an exception which the Courts have re- 
cognized to the application of the general rule as to 
jurisdiction of the executing Court to go behind the 
decree. Where alienation of certain property is 
prohibited on grounds of publie policy, either under 
the general law or by statute, the executing Oourt 
can refuse to execute adecree which directs such a 
sale 

No distinction should be drawn between the cases 
where prohibition appeared on the face of the decree 
and cases where evidence will have to be taken to 
ascertain it. The Court must determine the same, if 
necessary, by taking evidence. 

The doctrine that an executing Oourt cannot go 
behind the decree would not be applicable to a 
case where objection is taken at the stage of passing 
the final decree in a mortgage suit. Until the final 
decree is passed, there is no executable decree and the 
suit must be deemed to bestill pending. An applica- 
tion for a final decree is not an application in execu- 
Lion and it cannot be said that the objection that the 
Court cannot pass a decree for sale is one relating to 
execution, discharge or satisfaction of the decree. 
N. ADINABAYANA OLETTY v, A. O. ENGIAH CHETTY - 

Mad. 659 
—-— — Decree binding —Executing Court, when can 
refuse to execute decree. 

‘The executing Court would be competent to refuse 
to execute the decree only when on the face of the 
decree it would appear that the Court which passed 
it- had no jurisdiction. By decree is meant the 
decree and the papers relevant for the purpose of 
understanding it. The proposition does not mean that 
if there is a clear statement upon the plaint which 
gives the Court jurisdiction to entertain a suit and 
if upon the basis of that jurisdiction the decree is 
passed by the Court without there being a challenge 
by the defendant as regards the territorial jurisdic- 
tion of the Court to pass the decree, it remains open 
to the defendant to question the jurisdiction of the 
Court after the decres has been made and in the 
eourse of execution. 

‘But where the - 





defect of territorial jurisdiction 


does not appear on the face of the proceedings of’ 
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the suit, the executing Court is not competent to 
refuse toexecute the decree. RASHBB 1ARI Das v. 
MAHINDI Pat Cal. 634 
Foreign Courts — Decree by—Ezxecution in 

British India. 

Obtter.— Where the Code of Civil Procedure makee 
provision for the executing by Courts in British 
India of decrees of Courts in such States as Baroda, 
such decrees are executable by the British Courts 
provided they are executable by the Courts of Baroda. 
KANNAPPA v. ISHAAR SINGH Rang. 160 

Preliminary decree giving widow maintenance 

—Compromise between principal contestants giving 

her maintenance from certain date—She not party 

to compromise —Whether can execute it, before final 
decree. 

Decrees may be partly preliminary and partly final 
and where ina partition suit though the amount of 
mesne profits is to be finally determined as between 
the principal contesting parties, the preliminary 
decree sofar as it relates to the payment of main- 
tenance allowance to the widow who was a party to 
the suitis quite tinal and where by a subsequent 
compromise between the principal contestants, to 
which the widow is not a party, she is to be paid her 
maintenance from a certain date, she can execute her 
decree from that date and the argument that the 
decree awarding her maintenance not being final is 
not capable of execution, and that she not being a 
party to the compromise could not therefore apply for 
execution of its terms and that she was entitled to 
get maintenance from the date when the decree should 





be made final is devoid of force, Sai KRISHAN v. 
JAMUNA NARAIN Oudh 980 
Executory Contract. Sre Contract 88 


Family settlement -Essence of — One party ad- 
mitting title—There can be no family settlement— 
Any transfer by way of settlement requires regis- 
tration under Transfer of Property Act (IV of 
1682), s. 123, 

The essence of a family settlement is a mutual 
recognition of a pre-existing right of the parties to 
the settlement. Where any property, in regard to 
which there was no doubt as between the parties 
that its ownership rested in one of the parties, is 
brought within the scope of the family arrangement 
and is allotted toone of the other parties, it may 
be that qua that property there would be a transfer 
of ownership, and such transfer to be valid must 
be registered under s. 123, Transfer of Property 


Act. WAJID ALI v. GANGA DIN Oudh 610 
Forfeiture. Sre Landlord and tenant 578 
Fraud—Intention to deceive to be inferred from 

circumstances. See Trade mark 930 


General Clauses Act (X of 1897), S. 21, BrE 
Bengal Local Self-Government Act, 1885, s.5 846 


Gift. j 
Sez Hindu Law 963 
See Muhammadan Law 376 


Setting aside of—Limitation —Plea of laches 
and delay—Limitation, when  starts— Limitation 
Act (IX of 1208), Sch .I, Art. 91— Contract Act 
(IX of 1872), s. 16-- Gift, when invalid — Trusts 
Act (II of 1982), s. 89, when invalidates gift — 
Contract, setting aside of, under s. 16, Contract 
Act—Pressure, nature of—Third party taking 
advantage of transfer with knowledge of undue 
influence exercised on executant—Transfer, if 
voidable against such party—Natural father of 

- adoptee agreeing that adoptee on attaining majority 
would confirm gifts of certain property made by 
` adopting widow in favour of her relations—Adoptee 
confirming gifta on threat and undue pressure — 


s+ ~ | a . - 
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l Gifis held void and adoptee entitled to possession - 


of property. 
- Per Divatia, J.—A plea of laches and delay 
does not apply to the case of a gift as opposed to a 


contract, but even assuming it does, the delay must’ 


be taken to begin fr.m the time when the plaintiff 
discovered the true nature of the deeds. 

Under Art. 91, Limitation Act which ig applicable 
to suits for setting aside invalid gifts, the three years’ 
period of lithitation, running from the date when the 
plaintiff discoveied the true nature of the deeds. That 
being tle starting point of limitation, the delay or 
laches ‘must also be reckoned from that time and not 
before. 

Per Barlee, J.—What will invalidate a contract 
will invalidate a gift also, which is “a transfer 
made voluntarily” and the effect of s. 89, Trusts 
Act, is to invalidate the gifts even if the donees were 
not themselves in a position of real or apparent 
authority provided they had notice that undue 
influence had been used. 

Per Tyabji, J.—Before a contract duly entered 
into can be set aside, or a person relieved from his 
contractual liabilities, the threat or pressure must 
take the form of undue influence or coercion or 
duress as these expressions are understood in the 
law. A person may be forced by circumstances to 
enter into a transaction which he would rather not 
have entered into. If the circumstances are explained 
to him, and it is pointed out that he ought to enter 
into the transaction—either because his honour 
requires it, or he would have peace of mind and be 
saved from future worries—that would be pressure 
no doubt, but need not be undue influence or coercion 
so as to vitiate the transaction. 

Per Divatia and Barlee, JJ., Tyabji, J. Contra— 
A transaction is voidable as against a third party, if 
it isthe result of undue influence and that party 
takes the benefit either as a volunteer or with the 
knowledge of the exercise- of undue influence ` by 
wi perhon who was in a position to d: minate the will 

the 
the.fiduciary relationsbip between the parties to a 
contract and the exercise-of ‘undue influence puts 
that party under the same disability as the other 
party who occupied-the position of confidence. 

A Hindu widow before adopting a minor who was 
living with her, made a gift, with the consent of the 
adoptee’s natural father of mnon-watan property 
which was in her possession to her daughters, 
daughter's son and her brother. The natural father 
of the adoptee made an agreement that the adoptee, 
on attaining majority would confirm the deeds of 
gift. When the adoptee came of age, he was made to 

execute the confirmation deeds in the absence of his 
natural father, by the widow. The adoptee filed a 
suit for declaration that the gifts and their con- 
firmation were null and void and for possession of 
the non-watan property on the ground that the widow 
exercised undue influence and threat that if he did 
not execute them his adoption would be set aside, 
his-marriage would not be performed and no money 
would be provided for his education: 

Held (per Barlee and Divatia, JJ, Tyabji Contra)— 
That the deeds were vitiated by threat and undue 
influence, and as such, were not binding on the 
adoptee und that therefoie the adoptee was entitled 
to possession of the non-waten property. Lixeo 
Baimrao NAIK v. DATTATRAYA SHRIPAD JAMADAGNI 


Bom 817 

Gosavis. Sze Hindu Law - 1113 
Governmentof India Act, 1915 (5 & 6 Geo. V, 
c, 61), 8. 96-B— Civil Service (Classification, 
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Control and Appeal) Rules, r. 55—Enquiry by 
whom to be held—Conduct of Assistant Commis- 
sioner of Salt and Customs—Proper authority to 
conduct enquiry — Government servant, if can 
“appear by Counsel. Š 
The words “direct an oral enquiry” in r. 55, of 
Civil Services (Classification, Control and Appeal) 
rules, indicate that it is s me one else that ig to 
hold the enquiry although of course it may be argu- 
ed, not unreasonably, that an authority may issue a. 
direction that something is to be done and itself do’ 
it. Where an enquiry is to be held into the con- 
duct of the Assistant Commissioner of Salt and 
Customs, the enquiry is to be held by the Collector 
of the Oustoms and not by the Central Board of 
Revenue. If the’ Collector with or without an en-` 
quiry imposes penalties which he is empowered 
to inflict, e. g., suspension or censure, the servant’ 
has a right of appeal against such order to the 
Central Board. Ifthere is an enquiry by him, the 
Board will have the necessary information before 
them to exercise such powers as are vested in them 
regarding penalties. They will have .the finding 
upon the evidence of the officer who conducted the 
enquiry, and from any order which they may pass, 
the person charged has a right of .appeal..to . the 
Governor-General in Council, and Indian Legisla- 
tion has recognized that there is no injustice in 
the procedure. : 

On giving the expression “to be heard in person” 
inr, 55, their natural and ordinary meaning, the 
Government servant in an enquiry under r. 55,.has 
no right to appear by Counsel. There is in British 
India no common law right ina party to a proceed- 
ing to be represented by Counsel. Theright wherever 
it exists.will be found to be given by enactment. 
RAJAGOPALA AYYANGAR V, COLLECTOR or BALT-REVENUE 

; Mad. 251. 
Grant-—Lost .grant--Presumption =-Plot used as 
.grave-yard for long ttme—No evidence that-plot was . 

.used for any other purpose—Court, whether .can 

presume dedication or lost grant— Absence of entry: 

in village papers as grave-yard, whether sufficient: 

evidence to rebut presumption. ` ee 7 

The .fact.that a certain piece cf land was ured more 
than.‘0 years ago for burial ground is no proof 
that that piece of ground can still be so used at- 
the present time. 

The number of graves found on an inspection 
may initself be no proof of whether a place is or 
is not a grave-yard because a comparatively small 
number of graves in a village might constitute a 
grave-yard while the same number of graves ina 
large town might not be held to constitute a grave. 

ard. 

7 In cases where a grave-yard has existed from 
time immemorial or for a very long time, there can 
be a presumption of a lost grant. It is open toa 
Court to infer from circumstances that a plot of 
land covered by graves, which has been used as a 
grave-yard, isin fact a grave-yard and had been 
set apait as such by the original owners and made 
a consecrated ground even though there is 
no registered document “Time immemorial" 
need not be taken to mean hundreds of years, A 
considerable number of years, when there is no 
evidence that prior to that number of years the plot 
of land was not used as a grave-yard, would be 
sufficient to justify a presumption of dedication or 
a lost grant. 

Where, therefore, a plot of land was used for a 
long time asa grave-yard and a number of kachcha 
and pucca graves existed on it and there was ng 


sivili 
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evidence to show that the plot was used for any 
other purpose : 

Held, that the dedication or lost grant could be 
presumed and the absence entry of the plot as grave- 
yard in village papers was not sufficient evidence to 
rebut the presumption, Qapir BAKHSH v. SADDULLAH 

Oudh 260 

Service grant— Karnams rendering service 

to zamindar for long time—Land granted to them, 
held service inam. 

From the fact that fora long period karnams were 
rendering private service to the zamindar, it is open 
to the Court to infer that certain lands were granted 
bythe zamindar for doing such service and the 
zamindar is certainly entitled to dispense with their 
services and resume the lands. ADIVIKOLAND ŪSAKRA- 
PANI Rao v. VENKATADRI APPA Rao BAHADUR, ZAMINDAR 


Mad. 307 
Grave-yard. See Grant 260 
Guardlans and jWards Act (VIII of 1890)— 


Distress warrant on minor to recover sum due to 
ex-guardian—Whether can be issued by Court. 
The Guardians and Wards Act does not contain 
any provision empowering the Court to issue a dis- 
tress warrant on a minor to .recover from him an 
amount alleged to bedue by him to the ex-guardian. 
MUHAMMAD IBRAHIM vf MUHAMMAD ABDUL BASJAR 
4 Cal. 229 
Guardlanship. Ses Hindu Law 769 
——~-— Burmese woman turning Sikh and marrying 

Sikh—Subsequently leaving husband and reverting 

to her old religion—Children | out of such wedlock 

— Proper guardian. 

A Burmese woman who, after being first of all a 
Buddhist, embraced the Sikh religion in order to 
marry a Sikh. After having lived with him as hus- 
band and wife for several years she left him and 
claimed. to have reverted to her original religion. 
The parties were; however, legally married : 

Held, that the children from such wedlock should nor- 
mally be brought up as Sikhs, 8. e., in religion of their 
father and that under such circumstances, the father 
was the natural guardian of his children and was entitl- 
ed to have their custody unless he was shown to be 
unfit by reason of his depraved moral character or 
other sufficient cause. Ma Ya SHIN v. NEHAL SINGH 

Rang. 443 


Hindu Law—Adoptlon—Adoption of sister's son 
amongst Shudras— Validity — Community of gold- 
smiths describing themselves as “Panchals” held 
Shudras. 

The criteria of determining the question whether 
a particular caste or community belongs to the twice- 
born classes or is to be included among the Shudras 
are ; (1) the consciousness of the caste, (2) its customs, 
and (3) the acceptance of that consciousness by the 
other castes. 

The prohibition against the adoption of a sister's 
son only applies in the case ofthe twice-born, and 
where the parties are Shudras, itnot having been 
established that they belong to the twice-born classes, 
it follows that the adoption of a sister's son is valid. 

Held, that the community of the goldsmiths wno 
call themselves as ‘“Panchals” or frequently as 
“Panchal Vishwa Brahmins” does not belong to the 
twice-born classesand hence is presumedto belong 
to the Shudras. Consequently amongst them, adop- 
tion of a sister's son is valid in the absence of evi- 
dence showing that such adoptions are prohibited, 
KALAPPA SsivappA MEHMALGI v. B IVAPPA 
PARMESHVARAPPA BLORMANI Bom. 891 


Agreement by natural father 
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restricting powers of adoptee in enjoyment i 

property—Validity. ii ae 

An agreement by the natural father which goes 
beyond allowing the adoptive widow to enjoy the 
property during her life-time and curtails the full 
rights of the adoptee in the property which becomes 
his on adoption is not, a valid agreement and will 

_ not be recognized by the Court. 

The natural father entered into an agreement that 
during the life-time of the adoptee father and adoptee 
mother or either of them, the adopted: son would 
have no rightof any kind to the property. The 
agreement also provided thatthe adoptee must pro~ 
vide forthe maintenance of his aunt by adoption 
who hadno legal claim against the property : 

Held, that the agreement was not valid. 

Held, also, that the validity had to be determined by 
the nature and scope of the agreement when it wag 
made and not in the light of subsequent events 
Pemgas MULOSAND MARWADI v, RAJIBAT FULOHAND | 

Bom 36 
- ana ge A Authority — Acquiescence A 
presence at a ton W het. ises —_ 

Gee p er raises estoppel 

A mere acquiescence in an adoption or a mere 
presence at an adoption does not create an estop~ 
pel. Ramoaanpra Narayan BADALE v. MURLDHAR 
YESHWANT KHAMBEKAR Bom. 36 
Ta Widow's power to adopt—Termina- 

tion of—Son leaving either son or widow- Her 

power ends—Whether revives when her son's widew 
dies or remarries. 
_ The question whether the mother’s power to adopt 
is extinguished or not depends on the conditions exist- 
ing atthe time of the son's death. Her power to adopt a 
son is extinguished on the death of her gon leaving a 
widow. It ie necessary in such cases that the son 
must have attained full legal capacity, and in, ad- 
dition tothat he must have left either a son or a 
widow. By the expression “legal capacity”, is meant 
legal capacity for continuing the line. At the time 
of son's death the widow need not have attained the 
age of discretion. The death of the con's widow or 
her remarriage before attainment of age of discretion 
cannot revive her mother-in-law’s power to adopt as 
her power to adopt depends on conditions existing 
at the time of her son's death. Ramo ANDRA Narayan 
BADALE v. MURLID AR Yes. want Kuampexar Bom, 36 
—, Widow—Senior widow, if can re- 
linquish her preferential right of adoption in 
favour of junior widow—Lnforcement of such 
agreement, even if junior widow makes no adoption 

—Agreement, if should be with consideration— 

Right once waived, if can be revived, 

The senior widow has a preferential right of 
adoption which is capable of being waived in favour 
of the junior widow. A transfer by way of relin- 
quishment of the right by the senior widow in 
favour ofa junior widow who has also got the right 
to adopt and thus continue the line of her husband 
cannot be regarded as against public policy If such 
relinguishment is not against Hindu Law or publie 
policy, it can be the subject-matter of a valid 
agreement between the widows and enforceable as 
such, irrespective of the fact that.the junior widow 
has not made an adoption under the right which 
she gets bythe senior widow's relinquishment. It 
has all the legal incidents of a valid and binding 
contract, especially when it is not merely executory 
but executed. Whether this relinquishment takes 
place with or without consideration is im- 
material, and there is no question of the arrange- 
ment by which the senior widow relinquishes all 
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her rights in her husband's family, including her 
right of adoption, by accepting a lump sum in 
consideration of such relinquishment, being regard- 
ed as a corrupt one, and as such, against public 
policy, if such arrangement is arrived at by the 
free consent of the relinquishing widow. If the 
right is waived or pissed on in favour of the junior 
widow, it is waived once for all and cannot be 
revived. There is nothing in Hindu Law against 
the extinguishment of such right,as the power of 
continuing the line is still there. It only passeson 
from one widow to the other. In such cages it cannot be 
said that though the senior widow may be barred 
by personal estoppel, her adopted son would not be 
bound by suchrelinquishment. Ifthe senior widow 
has no power to adopt left in her on account of a 
valid relinguishment, there can be no legal adoption 
by her, and there is, therefore, no question of her, 
adopted son acquiring the status of a son at all. 

In the Presidency of Bombay where a Hindu 
widow makes an adoption to her deceased husband, 
she exercises a power which has been delegated to 
her by him. Sapasutv Waman Pati, v. RIESHMA 
WAMAN PATIL Bom. 509 
Allenatlon — Afier-born son, when can 

challenge alienation by father. 

It should be presumed that a living child should 
have been conceived at least 2.0 days before its 
birth, and hence a child born within 210 days of an 
alienation is presumed to be en ventre sa mere. Uon- 
sequently ason born within 209 days of the aliena- 
tion by the father can challenge it and if made with- 
out necessity, is not binding on him. Mannava 
Rama Rao v. Mannava VENKATA Sussayya Mad.347 
— Benefit to estate, what is—Morigage 

of joint family property for purchasing another 

property, whether benefit to estate. 

Per Wort, J., (Rowlana, J , contra.)—It is impossi- 
ble to give a definition of what is a benefit to the 
estate, but jeopardising a property, which is already 
the property of the Joint Hindu family, for the 
purpose of purchasing another property can never, 
under any circumstance, be considered a benefit to 














the estate: kAMKARAN THAKUR v. BALDEO THAKUR 
i f Pat, 292 
~ —— Necessity— Recitals în deed—Aliena- 


tion forty years ago—No evidence of circumstances 

then existing Recitals in deed, if can be taken into 

consideration—Court, if can make presumptions to 
full in details obliterated by time. 

After forty years have elapsed, evidence of the 
circumstances which existed at the time of the 
alienation would, in most cases, be very scanty. 
Where in a case there is no evidence at all, the re- 
citals in the deed can be taken into consideration 
and it is open tothe Court to make a presumption 


to fill in details which have been obliterated by” 


time. KRUDDARRAJU VENKAYAMMA v. KALIDINDI SiTa- 
RAMARAJU Mad. 951 
- Antecedent debt—Meaning explained— 
Mortgaye of joint family property contemplated at 
time of taking zarpeshgi but executed some weeks 
afterwards—l'ransaction, if independent, 
Antecedent debt means antecedent in fact as well 
as in time, that is to say, that the debt must be 
truly independent and .not part of the transaction 
impeached. They may be entirely dissociated from 
one another, and where that is so, the liability in- 
curred at the former date will be an antecedent 
debt on the date of entering into the second docu- 
ment, but the question whether this is so or not 
is primarily a question of fact. Mortgage of the 
joint family property contemplated at the same 
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time of taking zarpeshgi though executed some 

weeks afterwards does not form an independent 
transaction. Ramxaran TFAKUR v, BALDEO THAKUR 

Pat, 292 

Antecedent debt — Recital in sale-deel—Su- 

ficiency of—-Actual proof of necessity. if essential. 

A recital that the sale-deed was in discharge of 
decree debts would be prima facie evidence ofa 
representation made by the alienor at the time of the 
transaction. As actual proof of the necessity 15 not 
necessary for the validity of an alienation and reason- 
able belief in the existence of necessity would be 
enough, one can presume, having regard to thefact 
that the vendeeis dead, the latter believed in the 
representation and took the sale The belief in the 
representation that money was needed for the dis- 
charge of such debts would be quite enough to 
justify the alienation, All that is necessary to prove 
is the fact of decree debts subsisting against. the 
father at time of alienation. Mannava Rawa-Rao v. 
MANNAVA VENKATA SUBBAYYA Mad. 347 
Applicability —Jains—Married daughter 

if has equal rights with unmarried daughter to their 

mother’s stridhan. 

The ordinary rules of Hindu Law apply to the 
Jain community in the absence ofa special custom 
or usage varying the Hindu Law; andtheonus of 
proving such custom or usage lies heavily upon him 
who alleges it. So, the rule of Hindu Law that 
married daughter has no; an equal title with an 
unmarried daughter to the stridhan left by their 
mother, applieg tothe Jain community, in the ab- 





sence of any special custom tothe contrary. JAIWANTI 
v. ANANDI DEVI * All. 356 
Debts—Faiher— Suit against father— 


Father dying during pendency leaving divided son 

—Such son made party as legal representative and 

not in individual capacity—Devree— Property com- 

ing to son in partition before suit, if can be pro. 
ceeded against in execution. ` 

If the son is divided from his father, the father has 
no power of disposal over the son's property and the 
creditor of the father who cannot have greater powers 
than the father is unable to bring the property of the 
son to sale in execution of the decree against the 
father. In acase where the partition bas taken 
place before the suit is filed, the case of the son 
is much stronger than ifthe partition is after suit; 
for the father’s property is distinct from that of 
the son, andthe property of the son can be no more 
made liable for the debt of his father without a 
finding from a Court ina regular suit that itis so 
liable than can the property of a complete stranger 
be made liable for another person's debt, unless a 
Court after due enquiry ins regular suit has dec- 
lared it to be so. 

Where during the pendency of the suit against 
the Hindu father, he dies leaving behind him his 
divided son who.is then made a party as a 
legal representative of his deceased father and not 
in hig individual capacity anda decree is passed 
against the assets of the father in his hands 
the execution cannot be taken out against the 
property which had come to the son in the par- 
tition before the suit. G. MOoHIDEEN SAHIB v. KOTTA 
Laks cMAYYA Mad, 722 
——- Necessity—Manager—Joint family 
consisting of minor members—Mortgage of family 
property for business not ancestral—Family pro- 
perty, when bound by mortgage—Legal necessity 
not of business but of family estate, should be 
established. ao oe. 
Where money is borrowed by the manager of q 
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joint Hindu family, on moitgage of the joint family 
property, for family business, which is not ancestral, 
in order to bind the family estate by such mort- 
gage, it must be shown that there was a legal 
necessity, not legal necessity of the business but 
legal necessity of the family property or the family 
estate ; and, unless that beshown, the joint family 
estate cannot be bound by the mortgage. The 
manager of a joint family has no power to impose 
upon a minor member of the family therisk and 
liability of a new business started by him. GANESH 
Prasad SINGH V. SHROGOBIND SAHU Pat. 242 
Debts—Sons’ liability—Simple mortgage 

and subsequent usufructuary mortgage in favour of 

Hindu father—Hindu father undertaking to redeem 

previous simple mortgage—Fuljfilment of obliga- 

tionby creation of simple mortgage in favour of 
such previous mortgagee—Decree on such mortgage 

‘Son of mortgagor, tf boundjby it. 

A son is bound to pay any sum which is lawfully 
due from the father, provided that the father’s 
liability is not in any way. tainted with im- 
morality. 

Where a person after executing a simple mortgage 
executesa usufructuary mortgage in favour of a 
Hindu father who accepts liability to pay the pre- 
vious simple mortgagee by 1edeeming his mortgage 
and taking possession of the property executes a 
simple mortgage in favour of the previous simple 
mortgagee for fulfilling his obligation, the son of the 
Hindu mortgagor is bound by the decree obtained on 
the mortgage thus executed in fultilment of the obliga- 
tion. It does not maiter whether the remedy of the 
mortgagor of the father for the payment oi the sum 
isby way of specific relief or is for recovery of 
damagesior any loss which may be caused by non- 
payment of thesum. The father has an obligation 
ahd he is perfectly justified in fulfilling is by borrow- 
ing the money and the son is bound by the agreement. 
The obligation to pay is antecedent to the deed. 
ObATAR SEN v. Raga RAM All. 916 
Family arrangement—Family not joint 

—Family arrangement, if binding on members not 

parties to it. 

in case of a Hindu family, which is not joint, one 
ofthe brothers cannot enter intoa family arrange- 
ment on behalfof his other brothers, in the absence 
of any authority in that behalf. Where such a family 
arrangement is entered into other brothers are not 
bound by it. JAGAT Narain SINGH v, SALIK RAM 
SINGH Oudh 991 

~ Gift— Creation of tail male estate before 

1916, if valid—Will—Construction— Held will cre- 

ated only life and not absolute estate. 

Before 1910 a testator could not create something 
in the nature of an estate tailmale because such a 
dispvusition clearly offended against the law as there 
could not be an absclute : gift to an unborn per- 
gon, i 

A clause in the will stated that the daughters shall 
enjoy the interest that would acciue on the 
plomissory notes with their sons, grandsonsand so 
forth. Neither the daughters nor their sons, grand- 
sons and so forth shall be entitled to give, sell or 
mortgage the said Government prcmissory notes, 
Eze pting the suns and giandscns and so forth of the 
daughters, their sons-in-law ur their other heirs shall 
not have any. concern with the, Government promis- 
so1y notes or interest thereof: 

Hela, that the will created no absolute estate but 
only lité interest in favcur of either the daughters 
ortheir sons, BEBBABATI DEBI y. MALENDRA OHANDRA 
LABIRI Qai. 857 
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Gift — Delivery of possession, necessity of 

— Parties in Berar—Gift before 1907—Transfer of 
Property Act (IV of 1882), if applies—Gift not 
made by delivery of possessron—Subsequent sale of 
property to third person under registered sale-deed 
and by delivery of possession-~Vendees get good 
title—Sale by vendee to previous donees by unregts- 
tered sale-deed but by delivery of possession—- 
Delivery, if in pursuance of previous gift— Donees, 
if get good title by the sale—Donees, tenants-in- 
common—One dying—Widow, if entitled to his 
share—Her title, whether good against all, except 
true owners—Acquisition— Whether as tenagts-in- 
common or joint tenants—Presumption. 

Transfer cf Property Act, was made applicable to 
Berar in 1907. Consequently gifts by Hindus in 
those Provinces before 1967, are governed by Hindu 
Law and not by Transfer of Property Act, 

Under Hindu Law, a gift is not valid unless it is 
accompanied by delivery of possession, Where there- 
fore a donor who is in posseszion of the property gifts it 
away without delivering the possession but three 
yeais after she sells the property to a third person, 
then denying the pievious gift, no title passes to the 
donees under the gift, 

And where the vendee, after being in possession for 
14 years under a valid title, purpurt to re-sell the prop- 
erty to the donee by an unregistered sale-deed and the 
donees go into possession, this delivery of possession 
fullowing the transaction of sale cannot be said to be 
one in pursuance of the previous gift. There being 
no registered d ed of sale creating title in the donees 
they ucquire no valid title though it is possible that 
they might resist uny attempt by their vendor 
to regain possession by virtue ci the dcctrine of 
part perfomance. 

But the title of the donees is valid a,ainst all the 
world except the true owners and where the donees 
are tenants-in-common and one of them dies, his widow 
is entitled to whatever rights her deceased Lusband 
had and it is not open to the uther tosay that her suit 
mustiail because she has uo title, when he bases his 
title on the same tiansactions as she does. 

When two or more undivided brothers or other 
collateral sapindas who hadnot inherited any ances- 
tral nucleus, or had taken no aid from such nucleus, 
if avy, acquire and amass wealth solely by théir joint 
personal exertion and skill in carrying on a trade, or 
otherwise, then it depends entirely on their intention 
whether they should hold the property as tenants-in- 
common like strangers entering into a partnership 
or as members of a joint family, clothing the same 
with the legal qualities and incidente of joint family 
pioperty, chief among which is survivorship. 
U: ANDRAB,.AGA V, ANANDRAO Nag. 85 
: Gijt in Javour of Hindu female~- 

Gift, if necessarily limited—Gijt. held absolute and, 

donee entitled to will away property—Devisee held 

entitled to possession of such property in hands of 
donor but not in hanas of buna hae transferee 
jrom donor—Iransjer of Property Act UV of 

itëz), sa. 4l, b, 122. 

Merely becuuse tke donee happens to bea Hindu 
female, ıt cannot be presumed that the gift or the 
transier is limited. ‘Lhe gift may still confer an 
absolute estate, even ifthe purpose ofthe gift is to 
make provisiun for maintenance, providea the gilt 
deed can be reasonably read as yiving an absolute 
estate. 

A deed of gift described as bakshis parta 
without any, quaiuying words was executed by an 
adopted son in faypur of, hie adoptive mother. by 
the terme of the deed, the mother was to enjoy the 
TIO LOTAD. SE WA AE IA ene 
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property perpetually and as she liked. The donee 

executed a will in favour of her uncle. The adopt- 

ed son as an ostensible owner sold the property to 

a bona fide purchaser. The uncle of the adopting 

mother, asa devisee under her will claimed the 

property : 

Held, that the mother got an absolute interest by 
the terms of the gift and hence she was competent 
to make the will. The devisee’s claim could be 
allowed only so far asthe property in possession of 
the adopted son was concerned, and not against the 
bona fide purchaser by reason of s. 41, Transfer of 
Property Act: 

Heiti, also, that the gift must be presumed to have 
conferred the whole estate which the donor was 
capable of transferring and not merely a limited 
estate, under the combined operation of 8 122, read 
with s. 8, Transfer of Property Act, which would 
apply in the absence of a rule of Hindu Law to the 
contrary. HILASING GOVINDA PATIL v, Upesina VITAAL 

Bom. 963 

— Guardianship—Hindu widow marrying 
Christian—Whether proper personal guardian of 
her Hindu minor son by first Hindu husband. 

A minor son of a deceased Hindu should ordinarily 
be brought up as a Hindu like his father; a Ohristion 
house holdis no proper house for him. Consequently 
his widowed mother who has married a Christian is 
not his proper personal guardian, J. GANESA LALA v. 
Ratan Bat Mad. 769 

Joint famlly—Partition—Evidence—Fact 
that family was once joint—Whether leads to 
presumption that acquisition by members was joint 
family property—Evidence leading to inference of 
partition—Onus to prove family was joint. 

_ , A Hindu father and his sons A, Band C formed a 
joint family. There was a partition and after the 
father’s death, the sons began to make separate 
acquisitions. B and C died and C's widow filed a 
suit to recover one-third of the property as her 
husband's share, A contested the suit urging that 
the family was joint and the widow had only right 
to maintenance, It was also urged on his behalf 
that as the family was once a joint Hindu family, 
the presumption wasthat property acquired by any 
member was joint family property andthe mere 
fact of separate acquisitions did not prove that the 
three brothers had separated from each other: 

Held, that this argument was without force. In 
the cise there was direct evidence of partition and 
the acquisition of separate property by members ofa 
family which was admittedly joint at one time, was 
not the only evidence of separation, The acquisition 

. of separate property by the three brothers constitited 
strong indication that before his death C had 
completely separated from his brothers. The onus to 
prove that C died as a member of the joint family 
was on A and he had failed to discharge it, MaNnoiaR 
Lar v. Hira Devi Lah, 753 
=e Release deed executed for valuable 

consideration by co-parcener of specific property— 





Statement that thenceforth there was only blood. 


relationship between them—Whether operates as 

release of all joint property. i 

When a release is executed for valuable consi- 
deration by a co-parcener, the consideration must 
depend on the value of the interest or right which 
is relinquished thereunder. It is, therefore, neces- 
sary to indicate exactly in respect of what property 
the release was given, 

Where a release deed clearly shows that the 
release was in respect of only the properties men- 
tioned in the deed and also contains a general 
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statement to the effect that “hereafter there is only 
blood relationship between ycu and me and there 
is no monetary relationship’ the statement does not 
operate as a release of the rights of the exezutant 
relating to all joint property. V. DAKS \MINARAYANAN 
OBETTIAR v. A. RANGAYYA OnETTIAR Mad. 60 
Jolnt famlly—Self-acquired property— Pree 

sence of nucleus —Nucleus proved to be smali—Sub- 

sequent acquisition of property—Presumption as to. 

Where the existence of joint property and a sub- 
stantial nucleus is proved but ifthat nucleus is 
proved to beso small that it could not have been 
the means leading to the acquisition in question, 
then the fair inference would be that the acquisition 
was acquired apart from it, 7, e, was self-acquired, 
If the person alleging self-acquisition proves that 
the nucleus is very small, then the burden also shifts 
for in such a case there is no presumption of joint- 
ness of subsequently acquired property. So also 
where the income from the nucleus is shown to have 
been emplcyed inother ways Again, if, though 
some ancestral property is shown to exist but 
that is of such a nature that it can be ignored or 
cannot be regarded as founding an inference that 
the property in suit could have been derive out 
of it, then it may well be the property can be 
regarded as self-acquired. The sufficiency of the 
nucleus must be considered. But this does not, how- 
ever. mean that the nucleus must be of euch a 
kind or amount to so much property or money that 
it ean directly be turned into the property in ques- 
tion If the acquirer is shown to be a businessman 
deriving his money from business and he is shown to 
have succeeded to and carried on the family busi- 
ness, that alone will fix his subsequent acquisitions 
with the character of joint family property unless 
he proves the converse or at least that the family 
business was trivial anl can fairly be ignored. 
Generally expressed, if he is shown to have succeed- 
ed to that which, granted work and ability, could 
turn into the property in question, that property 
will be deemed to have resulted from what he suc- 











ceeded to until he shows the converse. Suze 
MUHAMMAD KHAN v. RAMRATAN | _ Nag. 572 
==. Self-acguisition—Busimess, house 


and site shown to have belonged to family—Burden 

is on person alleging self acquisition to show how he 

came by self-acquisttions, 

Where a business, house and site are shown to 
have belonged to the family, the burden shifts to 
the person alleging self-acquisition to show how he 
came by self-acquisitions or money of his own out 
of which he was able to acquire the suit houses. 
Of course, had he established that the sites were 
acquired andthe houses built out of his own self- 
acquisitions, the resulting acquisitions would have 
been salf-acquisitions. Suer MUHAMSAD KHAN v, 
RamRaTAN Nag. 572 
————— -Trade — Business descended from 

father extended by son—If still ancestral business — 

Gift—Father's power —Father's power to gift 

ancestral property toone sononly extends only to 

movables--Immovables can be giftedonly for pious 
purpose. 

Where a business descended from the father is 
extended by the son, i. ¢.,carried on ona bigger scale, 
it is still an ancestral business and his sons acquire 
an interest in iton birth and in the property which 
is acquired out of the funds of that business as 
members of a joint Hindu family. 

Under the Hindu Law father has power to make 
a giftto a reasonable limit of ancestral property in 
favour of one son to the exclusion of athar ams 
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but this power extends only to movable property. 

In the case of immovable property the gift must be 
for a pious purpose. HARI SHANKER v. Ram SARUP 

Lah. 927 

Partitlon — Family business —Some pro- 

perty only divided- Partial partition amounting 

to division in status— Members, if become partners 

in business—Sutt for partition and for accounts of 

such business—Limitation applicable—Limitation 

Act (IX of 1908), Sch. F, Arts. 120, 108, 

Where all the property belonging to a joint Hindu 
family has formed the subject of partition, it is 
reasonable to presume that any further conduct 
of business by some or all the members of the original 
joint family must be the result of a contract between 
them ; and such contract will, in law, be regarded as 
one inthe nature of a partnership. But where, it 
js clear that only some properties of the family were 
divided and other- properties belonging to the family 
including the family trade were not brought into the 
division at all, the mere fact that even such partial divi- 
sion will, in law, amount toa division of status between 
the parties will not justify the view that the mutual 
relationship of the members to and in respect of the 
family business which theretofore rested upon status 
or birth must thereafter be treated asone resting on 
contract, so as to involve the noticn of a partnership. 
Section 5, Partnership Act, clearly recognizes this 
antithesis, Article 120, Limitation Act, and not 
Art. 106 governs a suit for partition and for ac- 
counts of such undivided family business. KATTA 
GUNDAYYA v, KATTA Stppappa Mad, 194 
———~—— Institution of suit by minor through 
next friend—Minor electing to continue it on 

becoming major—Severance of status, if effected 

from date of suit. 

The filing ofa suit is prima facie evidence of the 
fixed intention to become separate and thus operates 
as a severance if nothing else is shown to the con- 
trary. Itis open to a co-parcener to revoke his in- 
tention, the law thus giving him locus poenitentiae 
which can be availed of till something is done which 
might render it difficult even for him todo so,such 
asthe acceptance of his intimation by the other 
members of the family. Therefore, till a decree is 
passed, the severance attempted may be put an end 
to and the severance brought about continues and 
enures for the benefit of the co-parcener and his 
legal representatives. The institution of a suit by a 
guardian does operate as 2 severance of status unless 
the minor on attaining majority declines to adopt it 
or the Court refuses to sanction it. Oonsequently 
where a minor co-parcener files a suit for partition 
through a next friend and elects to continue the 
suit on becoming major, he becomes a divided member 
from the date of the plaint and becomes entitled to 
a share as he would be entitled to on that date. 
This share is not liable to be reduced by birth 
of a brother to him after institution of his suit. 
Mannava Rama Rao v. Mannava VENKATA SUBBAYYA 

Mad, 347 
Presumption as to division of all 
property— Person alleging contrary—Onus. 

When a partition is admitted or proved, the pre- 
sumption is that all the property was divided, and 
that a person alleging that family property in the 
exclusive posssesion of one of the members after the 

artition is joint and is liable to be partitioned, 
hae to prove his case. NARMADABAI TULSIRAM SHET 
AGARWALE y, Rupsine BHILA Bom. 403 
—~—- Religious endowment — Application of 
es for sheba—Whether shows property belongs 
to dob. 
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The application of the icome for the skeba of an 
idol is not conclusive evidence, that the property 
belongs to the idol though it may have an important 
bearing on the question. Gort MOHAN JEO THAKUR 
2. BEPIN BEJARI BHAKAT - Cal. 358 

Religious endowment — Math — Gosavi 
keeping mistress — Whether proper person to be 

Mahant of Math. 

Since chastity is required of community of Gosavis, 
it would require very strong evidence to prove that 
a man who keeps mistresses, or who continues to 
keep a mistress, is a proper person to be the Mahant 
of a Math. Similarly the offence of being amem- 
ber of a gang of dacoits, though not included in the 
list of offences which involve a stigma of im- 
purity, is sufficient to make a man patit. Ram- 
PRASADGIRI GURU TOKANGIR V. KRISHNANANDQIRI GURU 

Bom 113 
- Math—Custom of Gosavis— Guru 
declaring Chela unfit~Whether cut off from Guru 
family—Custom in Benares how far applicable to 

Poona Math. 

The law and custom of the Gosavis is that a 
Chela who has been declared unfit by his Guru is 
debarred from all interest and cut off from the Guru 
family. Just as a Guru can adopt a Chela and 
make him his epiritual son, so, if he turns out 
unfit, be can untie the bond of relationship. Such 
a rule is most natural. The Benares custom is not 
necessarily the Poona custom, but in the absence of 
evidence ofthe special custom of Poona, the Courts 
are entitled to accept it as binding on a Poona 
Math. RAMPRASASGIRI Guru TUKANGIR (Gosavi v. 
KRISHNANANDGIRI GURU Bom. 113 
——— -—-—— Math—Jurisdiction of Civil Court 

to disqualify Mahant on grounds of morals and - 

neglect and waste. 

The High Court is not a Court of morals, and is 
not entitled to disqualify a man because of his 
bad behaviour though it would no doubt be entitl- 
ed to oust a Mahant declared disqualified by proper 
authority and the Court is entitled to remove the 
trustee of a private religious charity from the con- 
trol of the trust property on the ground of ‘waste 
and neglect. Nevertheless, there is an equitable 
jurisdiction inherent in the Courts to deal with trusts 
and to assure that they are properly managed apart 
from the legislation. RAMPRASADGIRI GURU TUKANGIR 
y. KRISRNANANDGIRI GURU Bom. 113 

Reversioner—Nearest rerersioner colluding 
with widow —Remote reversioner, if can bring suit. 

When the nearest revergioner has colluded with the 
limited heir, whose act is impeached or has preclud- 
ed himself by his conduct from suing, the suit 
may be brought by a remote reversioner. PALKUDI 
KUPPAL NAICKER v. Laks. MI AMMAL Mad. 375 
— — Relinquishment— Sale of land by 

widow without necessity— Relinquishment of rights 

by reversioners without consideration in favour of 
vendee—V alidity—Suit by sons of reversioners for 
possession on widow's death—listoppel— Transfer 

of Property Act (IV of 182), s. 6 

A contract by a Hindu to sell immovable property 
to which he is the then nearest reversionary heir, ex- 
pectant upon the death of a widow in possession, and to 
transfer it upon possession accruing to him, is void, 

A Hindu widow in possession of a widow's estate 
sold the land without legal necessity. The two of the 
reversioners executed a deed of relinquishment on 
the same day in favour of the vendee without any con- 
sideration, the third not being a party to it. The sons 
of the .reversioners brought a suit onthe death ofa 











- widow for the possession of the property on the ground 
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that the transfer not being for legal necessity, was not 
binding upon them ; 

Held, that the reversioners were not competent to 
make the relinquishment on tbe principles of s. 6, 
Transfer of Property Act, and that the plaintiffs were 
not estopped from claiming the property es the 
relinguishment was not for consideration and one 
of the reversioners was not a party to it. AnMED 
Hasan Kuan v, RAM SINGA Oudh 267 
—. Succession — Bandhus — Precedence — 

Spiritual benefit to propositus is ground of 

preference —Hather's half sister's son is preferred 

to mogher's brother's son. 

Between bandhus of the same class, the spiritual 
‘benefit they confer upon the propositus isa ground 
of preferencs. A greater spiritual benetit is conferred 
upon the propositus by the father’s half sister's sun 
than by the mother’s brother’s son and therefore, 
between ths two the former is a preferential heir to 





the estate of deceased dying intestate. GADDAM 

ADEMMA v. ANAM Hanuma REDDI Mad. 924 

———— Step-sister’s son, if in line of 
successton, 


` Under Hindu Law, as unaffected and independent 
of the Hindu Law of Inheritance (Amendment) Act of 
1929, a step-sister’s son, though a remote heir, is in 
the line of succession PALKUDI Kuppa NAIOKER v. 
LAKSHMI AMMAL Mad. 375 
—Widow — Alienation — Widow given life 

intereste—- Daughters given absolute estate — 

Daughters taking out Letters of Administration 

—Widow, if can alienate for legal necessity— 

Succession Act (XXXIX of 1925), s. 307. 

Section 3807 onwaids of the Succession Act, 
make provisions forthe powers of an administrator 
and deal with powers of the administrator as such 
and in no way govern the powers of persons with life 
or absolute estates. Soa widow having life interest 
under a will can alienate the property for legal neces- 
sity even where the daughters having an absolute 
estate had taken out the Letters of Administration. 

Held, that there was a legal necessity for the aliena- 
tion made by the widow. Manxr Kaur v. HANSRAJ 
SING | Pat. 983 
z ——-——Life estate — Widow taking life 

estate under will of husband—Noture of. 

Life estate which a Hindu widow gets under 
her husband's will is distinct from what is ordi- 
narily known as a Hindu widow's estate , where a 
Hindu widow succeed: to the property of the 
deceased husband as his heir on his intestacy; but 
if a Hindu widow claims any interest in her 
deceased husband's property under a will which he 
1s competent to make,—then it is by the terms of that 








will that her rights to the property or over the 
property must be determined. MWANEKLAL MANILAL 
Gusar.v. Kesnay Kisas BARI Bom. 790 


Income-tax - Company started to enable its members 
to save money and to secure loans—Borrow:rs could 
become members by payment of one rupee to be re- 
funded after two years — Such nominal members 
not sharing in profits of company—Company held 
was not mutual benefit society and its income was 
taxable, 

A company was started to enable. its members to 
Save money, to enable them to secure loans at 
favourable rates of interest on sufficient securities 
and todo all such oiher things as were incidental 
or conducive to the attainment of the above objecte. 
A person who required a loan had under the articles 
to becume a member, buthe could become a member 
on payment of one rupee, which he was entitled to 
withdraw attheend of two years. The company 
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obtained considerable income from loans to non- 
members. The nominal members, those who had 
taken one rupee shares, invested practically nothing 
and consequently nothing was paid to them out of 
the profits either by way of dividend or in reduc- 
tion of interest By borrowing from the company, 
they made for the company large profits, in which 
they were not allowed to share: Y 

Held, that the company could not be said to be a 
mutual benefit society and, therefore, its income was 
taxable. TRIOHINOPOLY TENNoRE HINDU PERMANENT 
Funp, LTD. v. COMMISSIONER oF Income-Tax, MADRAS 

Mad. 998 $S B 

Executors of will — Assessment of, as 
executors—If can contend at Privy Council stage 
that assessment should be treated as one upon them 

as trustee under 3. 40, Income Tax Act (XI of 1922) 

— Testator directing executors to pay out of income 

the cost of “Addya Shradh” and probate— Such 

cost; tf can be deducted from computation 

Assessees, if entitled to credit for full deductions at 

source on account of securities, without any abate- 

ment inrespect of proportionate amount of charges 
allowed against total receipts from such sources. 

Where the matter has all along proceeded and 
beenargued by both sides upon the footing that the 
assessment was an assessment of executors’ incomes 
andthere is no evidence that at the relevant date 
the estate had been cleared and was held by 
the executors simply as trustees, but the indications 
are all the other way; even if the assessment order 
refers to the infant son as the sole beneficiary, it 
isnot open to the executors to. contend before the 
Privy Council that the assessment should be 
treated as being not an assessment upon the 
executors in regard to the income of the executors, 
but an assessment upon them as trustees (under 
s. 40 of the Income Tax Act) for the residuary 
beneficiary. i 

A testator by his will directed the executors to 
pay his debte out of the income of his property 
and to pay Rs. 10,000 out of the income ofhis 
property on the occasion ol his Addya Shradh 
for expenses in connection therewith to the per- 
son entitled to perform the Shradh. He also 
directed his executors to pay out of the income 
of his property the costs of taking out probate 
of his will. After conferring out vf income bene- 
fits on his second wife and his daughter and 
(out of the estate) benefits on the sons, if any, of 
his daughter, and after providing fur the payment 
out of income “gradually” of divers sums to some 
persons, and certain annuities to others, he bequeath- 
ed all his remaining property Gn the events which 
happened: to a son taken in adoption after his 
death by his wife: 

Held, that the payment of the Shradk expenses, and 
the costs of probate were payments made out of 
the income of the estate coming to the hands of 
the executors, and in pursuance of an obligation 
imposed by their testator. It was not a case in 
which a portion of income was by an overriding 
title diverted from the person who would other- 
wise have received it. It was simply a case in : 
which the executors having received the whole 
income of the estate apply a portion in a parti- 
cular way pursuant to the directions of their 
testator, in whose shoes they stood. Therefore, no 
part of the income of the executors applied fur 
expenses in connection with the Addya Shradh 
should be left out of account in computing the 
taxable income of the executors and no allow- 
ance or deduction should be madein respect there- 
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of. Similarly there should be no deduction in 
respect of the cost of obtaining probate of the will 

Held, further that the executors were entitled to credit 

‘for the full amount of deductions of tax at source on 
account of securities and dividends, without any 
abatement in respect of the proportionate amount of 
charges allocated to and allowed against the total 
receipts from such sources. Messrs. P. O. MULLIOK v. 
OoMMISSIONER oF IncomE-Tax, BENGAL 7J63PC 
Partnership — Firm not assessable or 
escaping assessment — Liability of individual 
partners to be assessed. 

Either the firm itself is liable tobe assessed or 
its individual partners, Where the partnership it- 
self is not assessable or where it escapes assess- 
ment, then its individual partners are liable to 
assessment, even if there is no allocation of shares in 
profits between the partners, COMMISSIONER OF 
Income-Tax, MADRAS v. ARYAN OHBTTIAR KILASEVAL 
PATTI, KARAIKUDI Mad. 143 8 B 
Income Tax Act (XI of 1922), 8. 3—Interpretation 

and scope— “Other association of indtviduals”— 

` Association of individuals for buying and managing 
property so as to produce income—Whether such 
association Whether assessuble—One of assessees 
minor—Whether affects question. 

The only limit to be imposed on the words “other 
association of individuals" appearing in s, 33, In- 
come Tax Act is suchas naturally follows from the 
fact thatthe words appear in an Act imposing a tax 
on income, profits and gains, so that the associa- 
tion must be one which produces income, profits or 
gains, An association oftwoor more persons for the 
acquisition of property which is to be managed for 
the purpose of producing income, profits or gaine 
falls within the words “other association cf in- 
dividuals” in s. 3 and under s. 9 of the Act, the 
association of individuals is the owner of the pro- 
perty, and as such, is assessable. The fact that one 
of the assesszee during the year of assessment was 
a minor does not affect the question COMMISSIONER 
OF Incomg-Tax, BOMBAY v LAXMIDAS DEVIDAS 

Bom. 482 
-—— S, 4 (4)—Receipt in British India—Debts 
dueto foreign business of assessee— Assignment of 


British Indian decree in British India in uischarge _ 


of debt—Decree so assigned not realized—Whether 

there is any receipt of money or money's worth in 

British India. 

The assignment in British India of a British Indian 
decree in dischargeof a debt due to theassessee's 
foreiga business will amount to an actual receipt in 
British India at the time of the assignment of money's 
worth from the foreign debtor even though no money 
has bee. realized by the assessee from the judgment- 
debtor under the decree assigned. OomMrssionzR oF 
Incomz-Tax, MADRAS v. MANIOKAM CHETIIAg 

Mad. 31 S B 
8. 8—Purchase of Government securities— 

Capital sum plus interest computed Jrom last due- 

interest-date of purchase, paid as price—Intrcst, 

if could be deducted from interest subsequently 
received by vendee. 

Where an assessee (not being a dealer in securi- 
ties by way of “ business “) purchases securities at a 
price expressed asa capital sum plus interest com- 
puted dediern diem from the last due interest-date 
to date of purchase, the said computed interest is not 
deductible from the interest actually received by him 
subsequently in ass3ssment under s. Sof the Income Tax 
Act. Interest on Government securities does not acerue 
from day to day but on certain specified dates and 
the mere quotation inthe bargain of estimated ac- 
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crued interest does not establish a separate contrac 
in respect of the interest, and even if it were con 
sidered to be a separate contract, it would remain 
part and parcel of the whole purchase consideration 
and would not be deductible. Firm HAvELI Suan 
SARDARI LAL v. COMMISSIONER OF IncomE-Tax 
Lah. 684 
—s 10 (2) (ill)—Dividends paid by company 
to its members, whether interest on borrowed capital. 

Where a company makes no payment of interest 
to share-holders or subscribers on the capital sub- 
scribed by them but pays dividends tə its members, 
the sums so paid are not inthe nature of interest 
on borrowed capital, which is allowable under s. 10: 
(2) (iii) of the Income Tax Act. The company is, 
therefore, not entitled to claim a deduction in respect 
of these sums Tricalnopoty TENNoRE HINDU 
PARMANENT FUND, LTD 9. COMMISSIONER oF INCOME- 
Tax, MADRAS _- Mad. 9985 B 

ss. 23 (3), 66—Account books rejected— 

Flat rate assessment —Objection by assessee— Held, 

case was fit one for reference to High Court 

Where the books of the assesses were rejected 
by the Income Tax authorities who proceeded to 
assess ata flatrate and it was contended that there 
was no evidence by which a flat rate could be held 
established, or in accordance with which the amount 
shown inthe books could be raised tothe figure 
estimated by the Incom3-tax Officer : 

Held, that the case was one which should be referr- 
ed tothe High Court. Ganea Ram-BaLMoxand v. 
OoMMISSIONER OF IncomE-T'ax, PUNJAB Lah, 192 
s. 26 (2)—Succession in business—Question 

whether there ts ‘succession’ or not is one of fact 

Transfer or not of outsandings of business is 

immaterial — Sale of movables, if by itself makes 

transferee ‘successor’—Case of su:cessor analogous 
to change in partnership —Sole agency of sewing 
machines transferred by firm D to firm T with 
goodwill — T firm continuing it in its own name— 

Held T firm was not successor of D firm, 

Tbe question whether there is in any particular 
case s ‘succession’ or not is a question of fact. The 
fact whether the outstandings of a business are trans- 
ferred or not is immaterial in determining whether 
there has bena ‘succession’ or not. 

A transfer by way of sale of a corporal movable 
by itself does not make the transferee a successor 
of the business of the transferor. In determining 
whether or not the transferee is a successor or not, 
the Court will have regard to the previous history of 
the particular trade, manufacture, adventure or con- 
cern in issue, and find out whether “what was 
bought was a continuing thing, a continuing adven- 
ture with all its prospects, with all its trade connec- 
tions and with all those things which result in the 
meking of a profit’. The case of a successor to a 
business is analogous to a change in partneship. 

Firm T carrying on business in their own name 
used to sell sewing machines as part of the business 
manufactured by F Company, as sole agents or dis- 
tributors for certain area. Firm D carried on the 
business of selling the machines of the same Company 
also as sole agents but in different area asa part of 
the business. By an agreement between the two 
firms the firm D transferred to firm T not the whole 
business carried on by them but only the stock in- 
trade of the machines, spare parts and the right of 
firm D in hire and purchase agreements regarding 
machines together with the right to represent the 
Oompany as sole agents acquired by firm D in ita 
area. As such right could not be transferred with- 
out Company's permission, permission was duly 
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«btained. Firm T paid certain amount for ‘good 

«illia fulland final settlement’. Firm T subsequent- 

y carried on business in its own name also in the 
«rea transferred to it 

Held, that firm T was not successor in trade ofthe 

irm D under s. 26(2), Income Tax Act. The agree- 

ent to transfer really amounted to a relinquisbment 

y firm D of itsright as sole agents and the grant of 

it to firm T as the transfer could take effect only after 

its confirmation by the manufacturing Oompany. 

The good will transferred was not that of the firm D 

Beet ut of the manufacturing Company. Touaram RAMDAS 

V. COMMISSIONER oF IncomE-'I'ax, BOMBAY PRESIDENCY & 

ADEN : Sind 786 (b) 

—s, 40. See Income-Tax Act 763PG 

s. 66 (3) — Procedure — Directions—One 

question should be asked ata time and more ques- 

tions should not be confined in one—Question 

should not be divorced from facts and put in 

abstract. 





When questions are asked for the opinion of the - 


High Court, one question should be asked at a time; 
an attempt should not be made to combine two or more 
questions in the form of one question. Further, the 
questions should not be divorced from the facts of 
the particular case and should not be in the 
abstract. In the matter of Messrs. GOPIRAM GOVIND- 
RAM Cal. 898 b) 
s. 66 (6) - Costs—Costs of Commissioner of 
getting Peference settled by Government Solicitor 
and Advocate. 

It is the application of the assessee to the Com- 
missioner to state a case and make a reference to the 
High Court which starts the proceedings, which 
ultimately result in the reference, and the Court can 
deal with all costs of and subsequent to the applica- 
tion. Ina proper case, the Taxing Master is entitled 
to allow to the assessee, if he has been givenhis 
costs, the costs of obtaining proper advice in settling 
the application ; and where the costs are given to the 
Commissioner, the Taxing Master is entitled to allow 
the Commissioner the costs of getting the reference 
settled by the Govenment Solicitor and the Advocate- 
General, It is entirely in the discretion of the Taxing 
Master to decide whether thecase is of sufficient 
difficulty to justify the Commissioner in adopting 
that course. Ifthe Taxing Master thinks that it is 
a simple case, he probably will not allow the fees for 
settling it, But most ofthese cases are not very 
simple, and itis of importance that theyshould be 
settled with accuracy by somebody acquainted with 
the art of draftsmanship SIR CHINUBSAI MADHAYVLAL 
Vv, COMMISSIONER OF Income Tax, Kompay Bom. 804 
Indian and Golonlal Divorce Jurisdiction Act 
of 1926, (16 & 17 Geo. V, Ch. 40), s. 1—Per- 

sons domiciled in Scotland residing together in 

Sind—Bombay High Court, if can divorce them. 

Under s.1, Indian and Oolonial Divorce Juris- 
diction Act, the Bombay High Court hes jurisdic- 
tion to divorce persons domiciled in England or 
Scotland who reside or last resided together in Sind. 
H. v. H. Bom. 919 
Inherent powers. Ser Oriminal Procedure Uode, 

1898, s. 561-A 14 
InJunctilon—Guiding principles in granting injunc- 

tion—Defence of delay, how far avatiable—Sub- 

mitting to nuisance for a while, whether acquiesc- 
ing—Hasement. 

Whether an injunction shall be granted or not 
jn any case is in the judicial discretion of the;Oourt, 

- guided by principles which have become. pretty well- 
settled.. Ifau argument against relief, whica other- 
wise would be just, ie founded upon mere delay, that 
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delay of course not amounting to a bar by any 
statute of limitations, the validity of that defence 
must be tried upon principles substantially equit- 
able. Two circumstances, always important in such 
cases, are the length of the delay and th: nature of 
the acts done during the interval, which might affect 
either party and cause a balance of justice or in- 
justice in taking the one course or the other, so far 
as relates tothe remedy. Ina case where the defence 
is based upon delay, the chances are far greater 
that the injured party will assert his rights in the 
second rather than in the first half of the p:escr’p- 
tive period. A person may be willing to submit to 
an injury for some time; that does not mean that 
from his attitude it should be inferred that he wishes 
to put up with it for ever. Again, when he is con- 
scious that he may terminate it at his pleasure, he 
may not complain; that is different from saying that 
he acquiesces inthe opposite party acquiring a legal 
right to inflict the injkry. RAMASUBBIER v. MAHOMED 
KnAN SAHIB Mad. 705 


Inland Steam Vessels Act (I of 1917), s. 58— 
—Conviction under—Question of meng rea— 
Certificate intended is one last issued—Certificate 
of survey containing schedule applying to voyage 
for certain period—Lleld, voyage referred to is 
voyage of steamers. i 
Section 58, Inland Steam Vessels Act, gives no 

option to the Magistrate but to hold the owner and 

master liable, if the section js contravened. The 
question of mens rea does not arise, 

Section 58 does not say that the certificate must be 
in force, but that the steamer must not carry morc 
than the number which according to the judgment of 
the surveyor,as entered in the certificate, it is it to 
carry, For the purposes of this section, the certificate 
intended 15 the certificate last issued for the steamer, 
and it is immaterial that that certificate was under 
renewal at the time of the offence. i 

There were three schedules on the certificate of 
survey showing the number of passengers allowed to 
be carried. One of them applied to voyages for a 
period of certain hours ; 

Held, that for the purposa of the schedule the 
voyage of the steamer had to be considered and not 
that of the passengers. Rivers Bream Navigation 
Oo., LTD, V. EMPEROR Pat, 249 


Insolvency—Discharge—Application for—Unsche- 
duled creditors, whether parties—Fatlure to give 
talbana or bring representatives of such deceased 
creditor on record—Whether results in annulment 
of adjudication. h 
To an application for discharge un-scheduled cre- 

ditors are not necessary parties. Therefore, the 

failure to give talibana for such a creditor or to 
bring the representatives of such a deceased credi~ 
tor on the record doves not affect the proceedings and 
does not result in the annulment of adjudication. 

Kanszrt Ram v. OFFIOIAL RECEIVER, OAMPBELPUR 

Lah. 601 
= Schedule attached to insolvent's assets not 
mentioning certain legacy due to his ignorance— 

Legacy, if vests in Official Receiver. 

What vests in the Official Receiver on the in- 
solyency of a person is not the property which he 
knows he possessed but the property which he in 
law possesses. Where on the date of his insolvency 
the insolvent possesses a certain legacy, but is 
ignorant of it and hence does not show it in the 
schedule of assets,.the legacy woull still vest in the 
Official Recziver. KHEMOJAND METHARAM-?U, HEMAN- 
pas RAMBAKHIOMAL Sind 49 
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Insurance. Ser Married Women's Property Act, 
1874, s. 6 Sind 457 


Construction of policy—Principles—Money 
to be paid to person named such person being 
wife of assured is for her benefit and not as trustee 
for her heirs, 

The well-established canon of construction of 
insurance policy is that the words used in a policy 
areto be construed in their plain, ordinary and 
popular meaning. The ordinary meaning of a pro- 
mise to pay a sum of money to a named person is that 
it is payable to such person for hisown benefit and 
where such person is the wife of the assured the 
amount is to be paidtoherin her personal capacity 
or herself and not as trustee for her heirs, PARMESH- 
WARIBAI V. NIBALOHAND LALOBAND Sind 457 


Interest~—Contract for work with specified rates— 
Rates abandoned by parties but new rates not sub- 
stituted—Work finished and accepted by parties 
—Suit by contractor for recovery of amount— 
Amount, how to be determined—Interest, if can 
be awarded from due date of: payment todate of 
suit— Interest Act (XXXII of 1839), s. 1 proviso 
—Interest, if can be paid as damages under 3. 73, 
Contract Act—Contract Act (IX of 1872), 8. 73, 
illus, (n). 


Where there isa contract between the parties to 
do a work with some specific rates but the rates are 
subsequently abandoned with the consent of both the 
parties snd no new rates substituted therefor, but 
the work is finished and accepted by the parties, in 
a suit by contractor to recover money, the amount 
which the contractor is entitled to recover should be 
determined on the basis of fair and reasonable 
rates. 

The interest for the period prior to the date of 
the suit may be awarded, if there is an agreement 
for the payment of interest ata fixed rate, or it is 
payable by the usage of trade having theforce of 
law, or under the provision of any substantive law 
entitling the plaintiff to recover interest. Under the 
Interest Act XXXII of 1839, the Court may allow 
interest tothe plaintiff, if the amount claimed is a 
sum certain which is payable ata certain time by 
virtue ofa written instrument. The Interest Act, 
however, contains a proviso that “ interest shall be 
payable in all cases in which it is now payable by 
law.” This proviso applies to cases in which the 
Court of liguity exercises jurisdiction to allow in- 
terest. In order to invoke a rule of equity, it is 
necessary in the first instance to establish the 
existence of a state of circumstances which attracts 
the equitable jurisdiction, as, for example, the non- 
performance of a contract of which equity can give 
specific performance. The illus. (n) to s. 73, Uon- 
tract Act, does not deal with the right of a creditor 
to recover interest, from his debtor ona loan ad- 
vanced to the latter by the former. It only shows 
that if any person breake his contract to pay to 
another person asum of money ona specific date, 
and in consequence of that breach the latter is 
unable to pay his debtsand is ruined, the former 
is not liable to make good to the latter anything 
except the principal sum which he promised to pay, 
together with interest upto the date of payment, 
He is not liable to pay damages of a remote charac- 
ter. The illustration does not confer upon a credi- 
tor a right to recover interest upon a debt which 
is due to him, when he is not entitled to such 
interest under any provision of the law. Nor can 
the illustration have the effect of modifying the 
language of the section which alone forms the 
enactment, Section 73 is merely declaratory of the 
Common Law as to damages, and interest cannot be 
v Sie wa. eng kari TTR , k 
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allowed at Common Law by way of damages for 
wrongful detention of debt. : 

Where in such a case the contractor brought a 
suit for the recovery of the amount due for the 
work done and the Court awarded interest at 9 per 
cent. from the date of the suit tothe date of decres 
and 6 per cent. from the date of decree to the date 
of the payment of the decretal amount and also 
awarded interest by way of damages for the wrong- 
ful detention of money and there was ncither usage 
nor any contract, express or implied, to pay inter- 
est : 

Held, thatthe Oourt was justified in awarding 
interest from the date of the institution of tlre suit 
to the date of the decree and even from the date 
of the decree to the date of payment unders. 34, 
Civil Procedure Code, but the rate of interest at 
9 per cent. was excessive and should be reduced to 
6 per cent. That aninterst could not beawarded 
from the dateon which the amount became due to 
the date of the institution of the suit either 
under the Interest Act or under its proviso as the 
case did not attract the equitable jurisdiction, or 
under s. 73, Contract Act. The contractor there- 
fore, could not recover interest prior to the date of 
the suit. BENGAL NAGPUR RAILWAY COMPANY, LIMITED 
v. RUTTANJI RAMJI 15 PC 
Interest Act (XXXII of 1839), s. 1, Proviso— 

Interest, if can be paid as damages under s, 73, 

Contract Act. Seg Interest 15PG 
Interpretation of Statutes—Intention of Legisla- 

ture, how gathered, 

The intention of the Legislature ig what can be 
gathered from the language of the statute. Ram Lan 
J.a v. THAKUR Das Pat, 721 
——— Ejusdem generis—Rules of—Applicability 

—Rule is one of construction. 

The so-called ejusdem generis rule, which is some- 
times misapplied in India, is merely a ruls ofcon- 
struction, When you have general words following 
particular words, the general words are limited to 
things which are ejusdem generis with the particular 
But that rule being one of construction, should 
never be invoked where its application appears to 


“defeat the general intent of the instrument to be con- 
_Strued Moreover, there ís no authority for applying 


the rule so as to limit the meaning of the general words 
Cóm- 
MISSIONER OF INcomE-Tax, BOMBAY- v. LAKMIDAS Dzvi- 
DAS . Bom. 482 
Law cannot be misapplied to'avoid in- 

justice, : $ 

Courts cannot misapply the law in order to avoid 
injustice or inconvenience but if there is a loophole 
of escape from an iatolerable situation, it ceitainly 
behoves it to find it, BALAJI D8UMNAJI IKOSAaTI v. 
MUKTA Bat Nag. 329 F B 

Marginal note, in interpreting 
section. 

A marginal note is of no value in interpreting 
a section. MiIınao Wp. Monano v. EMPEROR 

Sind 325 
Proceeding in Legislative Council, if can be 
referred. 

The proceedings of the Legislative Council cannot 
be referredto inorder to interpret the meaning of a 
section. BALIRAM S IWAPPA KOMTI v. NARAYAN 

Nag. 266 
Section to be construed literally unless it 
is repugnant to general purpose of Act or other 
section cuts down its meaning. 
It is a cardinal rule of construction that a section 


value of, 





of a statute must be construed literally unless 
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me section itself is repugnant to the general 
arpose of the Act, and there is some other 
ction which cuts down its meaning. Minso Wp 
OBANOG V EMPEROR Sind 325 
————~ Question of law depending upon interpreta- 
tion of statutes—Preyous rulings, if should be 

relied. 
There is grave danger in relying upon a course of 
‘ulings rather than upon the terms of the statute 
Besiself when a question of law arises which depends 
n the interpretation of a statute. 


ZAHID BEG v. 
DEE MPEROR, 


All. 838 

Statute plain—Natural meaning. must be 
given, though working hardship, 

When the words of a statuté-are plain, a Court 

£ Law cannot refuse to give them their natural mean- 

ng because of a possibility of hardship or injus- 

ice. Davoop MOHIDEEN ROWTŁER V SAHABDEEN SAHID 








‘Mad. 285 
Taxing Statutes. Sge Punjab District Boards 
Act, 1883, s. 76 848 


——— Two constructions— Which to be followed, 
Per Biswas, J.—Where on the words of an enact- 
ment two constructions are open the Court may adopt, 
«he more reasonable or beneficial of the two, or the 
me which is the more likely to avoid a manifest in- 
Mmiustice. GoLokm BEHAR! Taxa v. EMPEROR 


Cal, 65 

Jains. Ss? Hindu Law 356 
Judgment. See Civil Procedure Code, 1998, O. XX, 
r. 4 (2) 479 
Jurisdiction, Ser Criminal Prosedure Code, 1898, 
8. 491 322 


——— Calcutta High Court (Original Side), grant- 
ing leave under cl, 12 of Charter to file suit— 

Specific defence to surt as to want of jurisdiction 

—Defendant absenting on date of trial - High 

Court, if can decide whether it has jurisdiction to 

try sutt and pass decree. 
| It is entirely within the original jurisdiction of 
the Calcutta High Court to decide whether that 
Court bas jurisdiction to entertain a certain suit on a 
hend-note after grunting leave under cl. 12 of the 
Charter, .and where the defendant takes a specitic 
defence in-such a suit but absents himself on the 
date of ‘trial, the Calcutta High Uourt hus a jurisdic- 
tion to decide: whether 16 has jurisdiction to enter- 
tain the suif. and pass a decree, Lac mr PRASAD 
Sinba v. Miss CHARTOTTE BANARJI Pat. 786 (a) 

Consent cannot confer jurisdiction. 

Where there is no jurisdiction, consent of parties 

cannot confer‘one, Ras eguart Das v, MAHINDI FAL 
Cul. 634 

Goods supplied by agent to principal—Re- 

covery of commission—Suit, where should be filed 

—Frinerpal and agent. 

The agent 18 entitled to filea suit for recovery 
of the amount due to him in respect of the busi- 
ness done by him asagent atthe place where he 
carried on his business. The presumption in such 
Cases ig that a part ofthe cuuse vf action arises 
in the place where the agent carries on his business 
as he is required todo a part of the work of agency 
in that place. 

Firm of commission agents at Shikarpur had 
their branch at Duzdap. The fiim wo.ked as com- 
mission agents for another frm at Amritsar. Agent 
firm gave instructions tv their pranch at Duzdap to 
buy goods and forwaid them to the principal firm 
on account of agent firm at Shikarpur: 

Held, that the agent firm at Amritsar and not 
its branch had the right to sue for commission for 
goods supplied and, therefore, this firm could file 


173—G. I—VI0 


GENERAL INDEX 


lvii 
Jurisdictton—concld. 
suit at Shikarpur, where it carried on business and 


from where it placed the orderof the principal 
firm, Firm THAKURDAS MULOJAND v. Firm U1TAMSING. 


ARJANSING Sina 62 
Jury, Sse Criminal trial 475 
Karnavan. Ser Malabar Law 147 


Land Acqulsition Act (lof 1894), 8.9 (3)— 
notice served on occupier of intended acquisition— 
Failure not wilful or perverse—Subsequent proceed- 
ing, if void. i 
The failure of the Land Acquisition Officer to 

serve notice of the intended acquisition on the oc- 

cupieror the owner as required bys. 9, el. 3, and in 
the manner laid down in s. 45 of the Land Acquisi- 
tion Act does not make the subsequent proceedings 
void, when the failure is not wilful or perverse. 
RABIMBUK HAJI KARIMBUX V. SECRETARY OF STATE 
Sind 100 

8. 32—Application for re-investment in 
land—Duty of Court to satisfy itself as to proprie- 
ty of purchase before directing Collector to inves- 
tigate—Opinion of Collector, whether final—Court, 
if can take additional evidence before making final 
order. : 
In an application under 8. 32, Land Acquisition 

Act, for re-investment in purchase of land the actual 

purchase must be madethrough the Oollector, that 

is, if the Court is satisfied as to the propriety of 
the purchase, it can direct the Collector to make 
an investigation into its value, into its title and all 
other particulars that may be necessary to enable 
the Court to makea final order directing the invest- 
ment of the money inthe purchase of specific lands 
which ithas proposed to purchase. In referring the 
matter to the Uollector the Uourt should ordinarily 
direct the Collector, to receive all the evidence and 
any inf »rmation which the parties may place before 
him and consider the same along with the informa- 
tion waich he would independently obtain and sub- 
mit a report tothe Oourt, On receipt of the said 
report, the Court should hear the parties and pass 
Such appropriate order as it thinks necessary If 
the Court thiuks that auy evidence is necessary by 
way of supplementing what has been already a iduc- 
ed before the Uullector or that an expert's testimony 
is necessary, it is open to the Cou.t to give such 
directions ın regard thereto and have such evidence 
taken. lt is open to the Oourt to disiegard the 
report of the Uollector and arrive at an independent 
valuation atter the consideration of the rep rt and 
direct the purchase accordingly. If it directs pur- 
chase, it can give appropriate directions to the 
parties to place the draft conveyance before the 
Court and after approval of the same, send it to 
the Collector for cympletion of the transaction, that 
is, for engrossment on stamp paper, for registration 
and for payment of the money and the Uourt can 
issue a cnequs in favour of the Collector for ths 
necessary payment.  UnUDUVALAT..UR Devaswow, 

URALARS NARAYANA NAMBUDHI V. SUB-COLLECTOR AND 

LAND .,OQUISITION OrFiogz, MaALAPPUHAM Mud. 502 

Landlord ana tenant. Ses Civil Procedure Uode, 
1908, s. Lid 391 

Creditor of tenant—Attachment by--Effect 
—Agreement not to dispose of puddy until payment 
of rent—Creditor, if can claim interest in paddy 
till rent is paid. A 
An attaching creditor of paddy with a tenant 

obtains by his order of attachm2nt only a right to 
attach such interestas the tenant then possessed in 
the paddy seized, and the interest the tenant has, 
depends onthe terms of the agreement under which 
he is in possession of the property. Where the 
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agreement is that the crops should not be disposed 
of until payment of rent in paddy, until the tenant 
had delivered to his landlord the rental paddy in full, 
the attaching creditor could claim no interest in any 
portion of the paddy in the tenant's possession. 
A. R. M. A. L. A. OLFITYAR Firm v. N. K. CHETTYAR 
FIRM : Rang. 336 

Forfeiture—Lease prohibiting alvenation— 

Lessee transferring part—Landlord's right of re- 

entry. 

Restrictive covenant or a covenant entailing for- 
feiture ofa tenancy in a case of alienation contain- 
ed ina lease must be strictly construed againat the 
lessor, A covenant against alienation by a lessee 
must reiate to transfer of the entire leasehold ; and 
on transfer of a part only, the lessor’s right of re- 
entry does not accrue JKEBHAB UHANDRA SARKAR 1. 
Gorau OLANDRA U: ANDA Cal. 578 

Grove—Wajib-ul-arz of Suhailpur Taluga 

governs village Safadarpur - Settlement Gircular 
No. 20 of 1863, para. oa, cl. (6)—Fard hissa kashi 
baghat, f record of custom—Absence of entry 
against grove holder's cutting trees in fard hissa 
kashi baghat, if proof of absence of such res- 
qriciions~—Terms of wajib-ul-arz if binding on 
grove holders even if their signatures not taken 
to it—Grove consisting 0] thirty trees at first settle- 
ment; number subsequently coming to five—Held, on 
facts that grove lost its churacter as such—Sub- 
sequent planting of new trees has no effect—Plot 
when ceasesto be grove, reverts to taluqday. 

The wajib-ul-arz of the Subailpur Taluga governs 
the village of Safdarganj also, under para.5 of 
Settlement Circular No. 20 of 1863. The wajib-ul- 
arz records local custum while yard hissa kashi 
baghat is not intended to be a record of local custom. 
There is no inconsistency between the two, The 
terms of the wajib-wl-arz are binding on the grove 
holders even though their signatures were not taken 
to the wajib-ul-arz and the absence of an entry of 
the provision against the grove holder cutting trees 
in respect of certain groves only in fard hissa kashi 
baghat does not lead to the conclusion that no res- 
trictions exist with regard ‘to those groves when 
like other groves of the village they are governed by 
para. 6 of the wajib-ul-arz. 

Where at the time of the first settlement 4 certain 
grove consisted of thirty trees but subsequently the 
number of old trees came to five only and out of 
these two were nim trees and one banyan tree; 
one nim tree was on the mend of the grove and 
the other nim and the banyan tree was in the middle 
of the plot: 

Held, that in view of the nature, number and 
situation of the old trees, the grove had lost its 
character as such andthe planting of the new trees 
subsequently wae of no effect ag once the plot ceas- 
ed to be a grove it reverted to the taluydar. 
Me. Iqpat HUSAIN v. Kesno DAYAL Oudh 289 

— Held, on facts that the transfer by jagirdar 
of villages dtd not create any subordinate interest 
but wasa sale of rights of the jagirdar in these 
villages and that there was not created any 
relation of landlord and tenant between the parties 

—Deed— Construction, 

The villages in question were originally part of 
the jagir held by G's ancestorin 18.0, the Jagirdar 
transferred them to certain Chowuhris who, m 16506, 
assigned them to one M, the pieuecessor-in-interest 
of the defendant. The villages descended from M, 
in course of time, tooneJ who died in 1901, with- 
out leaving a mule heir in the male line. His 
daughter's son, & claimed the estate, and took pos- 


\NDIAN CASES 


11938: 


Landlord and tenant—conid. 


session. Butthe heir of the original jagirdar, dis- 
possessed him, claiming to resume the villages as 
J had died without leaving a lineal male heir. 
Litigation then followed and the Ligh Court on 
August 17, 1917, decided that HK was entitled to the 
estate as against G, the descendant of the original 
jagirdar, and granted him a decree for possession 
of the villages with mesne profits, Anappeal to the 
Privy Council was dismissed on March 14, 1922. G 
after this defeat, commenced the present suit against 
R for the recovery of Ks. 723-3-0 alleging that he 
was holding the villages as his tenant, and was 
liable to pay tohim the above-mentioned sim on 
account of rent: ? 

Held, agreeing with the lower Courts and after 
examining the arguments submitted on behalf of 
the parties and pelusing the relevant documents, 
R did not hold in the villages an interest subordi- 
nate to Gand was not a tenant of the latter 
and that the transfer of 1800, was asale by G's an- 
cestor of his rights in the villages in question to 
the Chowdhris, and that. G could not arrogate to 
himself the status of landlord as against R. GIRI 
WAR Prasap Narayan SinGu v. RAMESHWAR Lat BHAGAT 

447PC 

Khasmahal tenancy— Such tenant, if can 

create permanent rights of tenancy within his 
holding. 

A khasmahal tenant can create permanen rights of 
teuancy within his holding. MAD USUDAN Swain v. 
Durga Prasan BrAGAT 





prove terms, 

Where in arent suit the landlord alleges a new 
agreement of lease from certain date, he must prove 
the terms of the new tenancy. DAYARAM PURSUMAL 
v, SIRUMAL MANG. ANMAL Sind 222 
Notice to quit—Notice to tenants to. vacate 
entire premises by shebait representing idol—Idol 
found to have only undivided share in premises— 
Sufficiency of notice, i Ma 





Where a shebait gave notice to tenants to duit 
the, 
of ` the- 


the entire premises on behalf of the idol on 
footing that the idol was the sole owner ` 
premises but is was found that the idol had only 
undivided share in such premises : ` 

Held, that if the notice was sufficient with regard 
to the whole of the demised premises, it was ulso 
sufficient with regard to a portion of the demised 
premises, namely an undivided share, even if the 
property from which ejectment was sought might 
be an undivided portion of the said premises, 
SasuI Monan Basak V, SHEBAITS OF TuE Gods SRI SRI 


LAKSHMI NARAYANJEE THAKUR or Gai. 885 
— —— Permanent tenancy — Origin of tenancy. 
unknown —Tenantereciing substantial structures 


—Repeated transfers tothe knowledge of landlord— 
Uniform rent paid— Presumption of permanent 
tenancy, if can be drawn — Tenant, tf can be 
ejected, 

The origin of the tenancy was unknown and un- 
traceable; theie had been repeated transfers of the 
tenancy right to the knowledge of the plaintiff land- 
lord ; substantial structures were erected by the 
tenants to the knowledge cf the plaintiff cr his pre- 
decessors, and rent appeared to have been paid 
unifurmiy until the commencement of the current 
settlement during which the ent which had been 
Re. 1-t-0, appeared to have been entered or changed 
to Re, 1-8-0 : 

Held, that the Courts were justified in drawing the 
presumption of a peimanent tenancy created by a 
presumed lost grantand therefore the tenant was not 


f Pat. 259 ` 
Landlord alleging new tenancy—He must 
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liable to be ejected. MADHUSUDAN Swain v. Durea 
Prasap Buacar Pat. 259 
————Record of appraisement, when may be 

treated as evidence in itself of correctness of 

appraisement. 

Before a record of appraisement can be treated 
as in itself evidence on which liability 
may be imputed, it should be proved that the ap- 
praisement was made with proper formality, that 
the raiyat was not merely prəsent but actually was 
a party tothe proceedings and that he signified his 
assent to the appraisement by signing the record ; 

T thate appraisement was made by a salisto whose 
appointment in that capacity the raiyat consented, 
or that points of difference were determined by some 
customary mode of arbitration. Otherwise to entitle 
é he landlord toa decree for the amount described in 
the papers, it must be proved not merely that the 
appraisement was made but that the’ appraisement 
Was correct : that is to say, the person who made tbe 
appraisement must prove not merely that he wrote 
down on g piece of paper a certain number of maunds 


and seers, but that this was the correct estimate of 
the outturn, Pratap NARAIN Jaa v. RAMASRAY 
Perssap CHAUDaURY Pat. 7248 B 





ae Right of residence—Presumption as to city 

There is no presumption that a right of residence 
on a city site is inalienable, such as undoubtedly 
arises in the case of villages or small towns where 
the residential sites belong to the agriculturists 
who own the revenue estate in which they are 
Bituated. In the case of revenue estates, the cus- 
tomary restriction on the right of alienation is 
ordinarily recorded in the original wajib-ul-arz 
which document itself raises a presumption, to rebut 
which, cogent evidence is required. RAHMAT ULLAH 
V. ATTA MOHAMMAD K. an Lah. 198 

: Suit for arrears of produce rent~—Landlord 
must prove what was the produce during years 
an sutt. 

In a suit for arrears of produce rent, asin any 
other rent suit, the plaintiff's case must be proved 
or admitted before he can obtain a decree; that is 
to say, in a suitfor arrears of produce rent as in any 
other suit, the burden of proof initially lies upon 
the plaintiff. 16 is for the plaintiff-landlord to prove 
what was the produce during the years in suit. 
Pratap NARAIN Jua v, RAMASRAY PRRSHAD C..aAuD:URY 

wi. Pat. 724 S B 
Tenancy created before Transfer of Property 

Act--Permanent structures on land—Transfers in 

the past and no change in rent — Tenancy, if 

permanent and transferable—Assignment effect of. 

Even in cases of holdings created before the Trans- 
fer of Property Act, where there are structures on 
the land with the acquiescence of the landlords and 
there have been transfers in the past andthe rent 
has throughout remained unchanged, the holding is 
a permanent one and is transferable Since the 
holding is transferable, by the assignment of the 
holding privity of estate is created between the 
landlord and the assignee by the transfer itself of 
which the landlord had due notice, KUMUD BERBARI 
Basu v. HIMANSHU KUMAR Cal 498 
—— Tenancy, termination of— Duty of tenant to 

deliver up possession—Under-tenant holding over 

against will of tenant—Right of landlord to 

damages—Offer of vacant possession— Landlord's 

wrongful refusal to take—Whether can claim 

ed Ones entering into possession—Remedy of 
ndlord. 


A tenant under an agreement, without any stipula- 
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tion that he should deliver up the possession of the 
premises at the end of the term, is nevertheless 
bound by law to deliver up complete possession, and 
if actual possession is with an under-tenant, who at 
the determination of the tenan-y holds over against 
the will ofthe tenant, the remedy of the landlord is 
to sue the tenant for damages, the measure of which 
is the rental value of the premises for the time he 
is kept out of posseasion, and the costs of the legal 
proceedings to oust the under-tenant from wrongful 
possession. 

Where the tenant offers vacant possession to the 
landlord and he wrongfully refuses to takeit, the 
tenant is no longer liable to pay rent after that date. 
He isalso responsible for subsequent re-entry of 
other persons. If those persons have any claim 
against the tenant, their proper remedy is to sue him 
for recovery of that amount and for the landlord 
to sue the persons in actual occupation of the house 
for possession He cannot go on suing the defendant 
indefinitely for rent at progressively increasing 
rates, ABDUL QAYUM v, MOHAMMAD FAZAL AZIM 

Lah 694 
Lease—Registered lease—Document varying rent, if 

must also be registered A 

A document which merely varies the rent in res- 
pect of an existing tenancy, may require registra- 
tion, if theearlier lease is registered. HALADHAR 
PataaKk v. MADAN MOHAN SINGAA Cal, 996 
Unregistered lease — Admissibility for 

collateral purposes—Rent reserved, if can be proved 

by it. 

An unregistered lease may be used for col- 
lateral purposes and held admissible as an ad- 
mission of the party for these purposes, but the 
rent reserved by the lease cannot be proved by it 
at it is aterm ofthe lease itself and nota thing 
collateral to it. HALADHAR PATHAK v. MADAN MOHAN 
BING 41A Cal, 996 
Legal Practitioner, Ser Stamp Act, 1899, s, ee 


Negligence of Pleader if condonable, Seg 
Limitation Act, 1908, s 14 956 
Legal Practitioners Act (XVII of 1879), s.13— 
Misconduct—Suggestion by Pleader to bribe official 
amounts to grave msconduct—Fuct that proceedings 
were instituted as result of grudge makes no differ- 
ence in gravity of offence and is no excuse. 

For a member of the Bar to suggest that an official 
or anyone should be bribed amounts to professional 
misconduct, and professicnal misconduct of grave 
nature. The fact that bribes of this nature have 
been given by others is no excuse, The fact that 
proceedings of this nature are instituted as the re- 
sult uf a grudge makes no difference to the gravity 
of the offence and cannot are pleaded in excuse. In 

Iter of Q., A Preapir, MaNNARGUDI 
ERATED ' Ma? 1008 F B 
Libel, See Tort 19 
Life Assurance Companies Act (VI of 1912), 

s. 6- Right of policy-holder to rank as preferential 

creditor. 

The right of the policy-holders tu rank as pre- 
ferential creditors in respect of an assurance Fund 
must be found on some Act cf the Legislature or 
recognized law of the land. Neither s, 6, Life As- 
surance Companies Act, nor any other Act gives such 
a right. Inre PENINSULAR Lire Assuranos Co Lip, 

Bom, 727 
Life estate—Nature of —Tenant for life—Whether 
has limited interest in rents and profits of estate. 

There is no merit in the novel doctrine that a 
tenant for life of immovables has only a limiled 
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interest in the rents and profits which have accru- 
ed in his lifetime and is not complete owner thereof. 
It cannot besaid thatrents and profits are inci- 
dents ofthe estate and they must go with the estate 
or that a similar estate in remainder inthe rents 
and profits accruing during the lifetime of the holder 
is created. Har Kisuen Das v. Sataur PRASAD 

` 412 PG 
Limitation Act (IX of 1908)—Applicability of Act 

in Shan States. 

In the Shan States, the Limitation Act as such is not 
in force KANNAPPA w. ISaA4AR SINGH Rang. 160 

Construction of Act—No equitable con- 
siderations. 

In construing the provision of the Limitation Act, 
equitable considerations are out of place and the 
strict grammatical meaning of the words is the only 
safe guide. SurEsHwar Prasap BHAKAT 9. Mavaras 
BAHADUR SINGA Cal, 584 
-— $. 4 — Institution of suit in wrong Court— 

Plaintiff, if entitled to deduction under s. 4—Civil 

Procedure Code (Act V of 1908), O. VII, rr. 10, 14 

— Plaint presented in wrong Court returned for 

presentation to proper Court—No endorsement 

under r.10 — Pro-note basis of suit returned two 
days later- Time required for obtaining it, if can 
be deducted. 

Where a plaintis presented to the wrong Court, 
plaintiff is not entitled to any deduction on account of 
holidays, as what is necessary under s. 4, Limitation 
Act, is that the plaint must have been presented to 
the proper Court. 

Where on a suit on a pro-note being filed in the 
wrong Court, the Court returned the piaint for pre- 





sentation to the proper Court but with no endorse- . 


ment as required under O. VII, r.10, Civil Procedure 
Code, and the pro-note was returned a coupleof days 
later andthe plaint was presented to the proper 
Court on the day next after receipt of the pro-note ; 

Held, that the absence of any endorsement on the 
plaint as required by O, VII, r. 10, Civil Procedure 
Code, was a mere irregularity and it could not beheld 
that the proceedings were not terminated merely 
because the necessary endorsement was not made 
on the plaint. The time which was taken by the 
plaintif for obtaining the pro-note also could not be 
deducted. It was true that according to O. VII, r. 14, 
Civil Procedure Oode, any document on which a suit 
was based had to be produced with the plaint, but in 
the present instance if the pro-note was in Court and 
not in possession of the plaintiff, it was open to him 
to state the fact in the list of documentsto be attached 
to the plaint. The suit was, therefore, barred by 
time. Firm BUJA Maz Gainpa MAL v. MUKTA PARSHAD 

Lah. 740 
—s, 5— Delay, when can be condoned—Mistake 
by Pleader bona fide acted upon — Whether 

“sufficient cause"—Appellant relying on letter of 

his Pleader's clerk and thus being misled filing 

appeai beyond limitation -If sufficient cause for 
elay. - 

When the time for filing the appeal has once 
passed, a very valuable right is secured to the 
successful litigant and the Court must, therefore 
be fully satisHed of the justice of the grounds on 
which the appellant seeks to obtain anextension of 
time for attacking the decree, and thus perhaps 
depriving the successful litigant of the advantages 
which he has obtained. 

lt is the duty of a litigantto know the last date on 
which he can present his appeal, and if through delay 
on his partit becomes necessary for him to ask the 
Court to exercise in his favour the power contained 
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in s. 5, Limitation Act, the burden rests on him o 
adducing distinct proof of the sufficient cause o» 
which he relies. An appellant who wilfully leave 
the preparation and presentation of his appeal to the 
last day of the period of limitation prescribed there 
for, is guilty of negligence and isnot entitled to a» 
extension of time if some unexpected or unforeseex 
contingency prevents him from filing the appea. 
within time Where an appellant relies on a letter 
of his Pleaders’ clerk and being misled by it as to the 
duration of the High Court's vacation presents his 
appeal beyond the period of limitation, the cause ie 
not sufficient ae the applicant cannot be, said te 
have acted with due care and attention, Infact the 
mistake of a Pleader’s clerk amounts tothe mistake 
of the party himself. There is no authority for the. 
View that a mistake of a legal adviser, however grose 
and inexcusable, if bona fide acted upon by a 
litigant, will-entitle him to the protection of s. 00 
the Limitation Act, : 

A certificate obtained from a native physician 
some time after theappeal has been filed in which 
the physician himself does not say that he treated 
the appellant is of no evidentiary value and cannot 
be relied upon to ghow that the appellant was ill, so 
as not to be prompt in filing the appeal. Krisuna Rao 
v, TRIMBAK Nag.369 
s. 14—Lower Appellatė Court exercising its 

discretion under s. li— High Court, if can 

interfere s 

Once discretion has been exercised in the matter 
under s. 5 ofthe Limitation Act, bythe lower Ap- 
pellate Court, the High Court should not interfere. 
The same principle should apply toa discretion 
exercised under s. id of the Act: 

Held, that the lower Appellate Court did not 
exercise its discretion under s. 14, improperly. 
JAGDEO PRASAD v. PEAREY LAL Oudh 648 
——— $. 14—Question of “good faith,” under s. 14 

—Whether pure quesiion of fact or mixed 

question of fact and law. 

Obiter.—(Smith, J., contra.) The question of good 
faith under s. 14 ofthe Limitation Act, is a ques- 
tion of fact. s 

Per Smith, J.—It isa mixed question of law and 
fact. JAGDEO PRASAD v. PEAREY LAL Oudh 648 
——— §.14—Suit in wrong Court—Flaint returned 

for presentation in proper Court—Period to be 

excluded. 

Where a suit is filed in a wrong Court but the 
plaint is returned to be filed in proper Court, the 
only period which can be excluded under s. 14, is 
the period between the date of the presentation - of 
the plaint in a wrong Court and its return for pre- 
sentation to the proper. Court. Casxnvrran LALL v, 
DWARKA Prasap All. 461 
—-S. 14— Time taken revision— 

Exclusion of. 

The words “Court of Appeal" merely indicate 
the Court whose order isin question and the words 
“givil proceedings” are wide enough to include 
not merely an appeal but also a revision and, there- 
fore, the time taken ina civil revision in a High 
Court may be excluded under s. 14, Limitation Act, 
Cunurran Lat v, DWARKA PRASAD All. 461 
— — s. 14, Sch. I, Art., 181—Negligence of 

Pleader, if condonable—Held, on facts that there 

was negligence and no benefit under s. 14 could be 

allowed — Preliminary decree on compromise— 

Decree to be paid by instalments on failure to 

pay anyone instalment decree-holder entitled to 

apply for final decree over whole of mortgaged 
property—-Default in first instalment—A pplication 
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for final decree— Application, if can be granted 
for instalments not barred by time or whole 
application barred, 


Speaking generally negligence on the part of 
Counsel cannot be relied upon by the litigant in 
order to support a plea that he was prosecuting an 
application in good faith though in a wrong Court 
within the meaning of s. 14, Limitation Act. ‘ 

The plaintiffs obtained a preliminary decree 
against the defendants on the basis of a compromise. 
The decree was for a sum of Rs. 4,00) with costs, 
and was inthe nature of a foreclosure decree. It 
was directed by the decreethatthe judgment-debtors 
would pay off the amount of Rs. 4,000 in four 
instalments of Rs, 1,000 each, which were made 
payable on the last day of Aghan of 1987, 1988, 1989 
and 1990 Sambat, corresponding approximately to 
December 23, 1930, 1931, 1932 and 1933, the costs 
of the suit were to be paidin the month of Jeth 
of 1930 A.D., and if they were’ not paid then, they 
would be paid along with the first instalment, 
There was a provision in regard to interest, and it 
was fuither provided that in case of failure to pay 
any one kist, the whole amount unpaid shali become 
payable, and the plaintiffs shall havethe option to 
obtain a final decree over the whole of the mortgaged 
property in consideration of the whole amount 
mentioned earlier Subsequent to this compromise 
decrees which was passed by the Additional 
Subordinate Judge, there was litigation in the Ouurt 
of the Subordinate Judge wherein the judgment- 
debtors sued to set aside the compromise decree on 
the ground that it had been obtained by fraud. This 
suit was unsuccessful, no payment whatever has 
been made by the judgment-debtors under the 
decree, The judjment-debtors thereupon took the 
objection that the application was time-barred, to 
which the plaintiffs replied, first by relying on the 
proceedings in the Court of the Subordinate Judge 
and claiming the application of s. 14 of the Limita- 
tion Act, and secondly by contending that even if 
the application was time-barred in respect of the 
default of payment of the instalment due on 
December 23, 1930, it was intime reckoning from 
the next default. They did, in fact, put in an 
application on January 26, 1935, to that very 
effect, In para. 10 of the application of that date, 
they said thatthe decree was for instalments, and 
the plaintiffs had an option to give up the time- 

» barred instalments: 

Held, that.this was a case of gross negligence, and 
that, therefoie, the plaintiffs were not entitled tothe 
benefit of s. 14 of the Limitation Act and the fact 
that the Court did not point out the mistake to the 
plaintiffs could not help them where they had begun 
with a mistake caused by gross negligence. 

Held, also, that the equities were all in favour of 
decree-holders and that it was not equitable to 
enforce against the decree-holders an optional clause 
which was intended to be favourable to them. 
According to the compromise the option arose on 
default in respect of ‘kisi yek kist' that is any one 
kist. Article applicable was Art. 181 and that the 
plaintiffs had a fresh starting point from the 
default which took place in 1931 and subsequent 
defaults and that their application for final decree 
could be granted in respect of tle instalments still 
due, Ram Durtav, MAHPAL SINGH Oudh 956 

S 19. Sez Stamp Act, 1*99,5. 12 604 


—— 8, 19 — Endorsement on life policy by 
“promisor assigning his right as security for loan 
on pro-note to promisce—Reference in it to pro- 
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note—Endorsement, if acknowledgment of liability 

on pro-note. 

Where a promisor makes an endorsement upon his 
life assnrance policy whereby he assigns to the 
promisee by way of security the right, interest and 
title in the policy in consideration of the loan he 
had taken on a promissory note from the promisee 
euch an endorsement making reference to the pro- 
note is an acknowledgment of liability thereunder 
within the meaning of s.19, Limitation Act. C.M. 
STREE RAMCLU v. A. K. Cc atrersen Rang. 1006 
s.21 (3) (b) as amended in 1927— 

Part payment by managing member of joint Hindu 

family, when saves limitation against members— 

Managing member, not being father, making part 

payment after partition—W hether saves limitation 

against divided brothers. 

Only part payment or acknowledgment of debt by 
the managing member ofa joint Hindu family, can 
save limitation, under cl. (b) of sub-s.3 of s. 2} 
Limitation Act, as against other members. But if 
such payment ismade by the managing member, who 
is nota father of a joint family of brothers, after a 
bona fide partition between them, it will not save the 
bar of limitation 2s against the other divided brothers 
because after a partition there is no undivided family 
and therefore no managing member of it; and unless 
there is authority to acknowledge the debt or make a 
part ‘payment, the other members of the family will] 
not be bound by the acknowledgment or part pay- 
ment of one member alone, Rama  VADHYAR v, 
Manian VADaYAR Mad, 319 
——— 8. 22—Suit on bond in favour of deceased by 

his father as heir—Subs.quent application for 

substitution of minor son of deceased after limitation 

—Suit, if barred 

Where a person brings a suit as father of the deceas- 
ed in whose favour a bond has been executed, for re- 
covery of money due in his personal right as heir, but 
subsequently applies after the expiry of limitation for 
substituting, the minor son of the deceased as plaintiff 
the case is clearly one of substitution of one plaintiff 
for another and is governed by s. 22, Limitation Act 
and is barred, MOHINDAR SINGH v, KIRPAL SINGH ” 

` Lah. 357 
Sch. |, Art. 23. Sge Malicious Prosecution 
6 
Ari. 32 -Land to be used only ee 
sehan darwaza—Structures constructed on it—Suit 
ly aggrieved person— Limitation for. 

Where the defendants who are entitled to use the 
land as asehan darwazaand as a sehan darwaza 
only, constructs structures on it, they pervert it to 
other purpose, namely by making certain construc- 
tions. Ifthe plaintifis are dissatisfied and want 
redress, they ought to come within two years of 
their knowledge under Art. 32, Limitation Act, 
Ram Narain SINGH v. SHBIPAT SINGH All. 140 
— — —- Art. 49. Sze Deed construction 

612 PG 

———__ —— Arts. 68, 80—Bond providing that 

if debtor pays Rs 7,000, by certain date, the creditor 

to give up balance, if not, debtor liable for whole 

sum plus interest—Bond held single bond—Time 

when runs—Article applicable~Conditional and 
single bonds, nature of. 

“Bonds can be divided into two classes, single and 
double, or unconditional and conditional. 

(Natuie of such bonds pointed out.) 

A bond by which a debt was secured contained 
“accounts have been made and Rs. 9,091-0-3 is due 
from us to you ...—... .. The following agreement 
has taken place between you and us that if we pay 
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you Rs. 7,000 by May 23, 1930, and if we pay 
this amount by the date fixed, you will give up the 
balance, Rs. 7,091-0-3 and pass a receipt in fuli 
satisfaction of the bond, but if we do not pay you 
Rs. 7,0U0 by the date fixed, we shall be liable to 
pay the whole of the amount of Fs. 9,091-0-3, and 
we shall pay you compound interest at 10 annas per 
cent. per mensem on this amount from the date of 
the bond”: : 

Held, upon constructicn that the bond provided 
that, ifon or before May 23, 1930, the person 
under obligation should pay Rs 7,000, then the bond 
would become void, that is to say, no further sam 
was dueto, and no further remedy remained in the 
creditor. That being so, this was not, a single bond, 
and either Art.68 or Art. 80 applied. 

Held, further that whether art. 63 cr Art. 80, ap- 
plied, the date when limitation began was May 24, 
1930. Yzs want Raov. Laxman Rao Nag. 463 

Sch. |, Art, 91. Sze Gift -817 

Art. 91—Widow and brother of her 
deceased husband having half shares each in pro- 
perty of deceased husband— Deed of relinquishment 
by widow in favour of brother of her husband— 

Brother morigaging full 16 annas share—Decree 

on mortgage— Property sold in executton—Sutt 

by wicow for declaration of title and possession 

— Setting aside deed held necessary before obtaining 

relief — Limitation—Suit held barred. 

A widow and the brother of her deceased husband 
had half shares each in the property left by the 
deceased husband. The widow executed a deed of 
relinquishment conveying her share ‘to the brother 
of her husband. Thus the brother got the whole 16 
annas interest in the property. He executed a mort- 
gage of this whole interest and the property was sold 
in execution of the mortgage decree. The widow 
filed a suit with a prayer that after declaring the 
-deed to be null and void and not binding on her, her 
title to hold her share in the properties, etc., be found 
and she be restored to possession. There was 
also a prayer for partition : 

Held, that whether the deed was called a deed of 
relinquishment or not was immaterial, It was neces- 
sary for her, before she was entitled to the relief 
asked for, tohave the deed set aside. But the suit 
having been brought more than three years after she 
knew the fact entitling her to set aside sale, was 
barred under Art. 91, Limitation Act. Gyan Prakasa 
Das v. Dukan Kuar Pat. 479 
Art.106. Sez Hindu Law 194 
Art, 109—Sale by insolvent set aside 

—Suit by Receiver to recover mesne profits— 

Limitation, when starts, 

Article 109, Limitation Act, does not provide that 
the starting point of time for the recovery of 
mesne profits wrongfully received shall be the date 
when the cause of action Lo recover those profits 
arose; the starting point is the date when the 
profits were received. The effect of the order 
sstting aside the sale of the insolvent is to render 
the sale null and void from its inception. The 
receipt of the ‘profits from the property sold is 
always wrongful, and the limitation for the suit 
by Receiver for recovery _of mesne profits, runs 
from the date of the receipt of profits and not 
from the date on which the sale was set aside. 
PuLLABHBHAAL HANSII V. GULABBHaI Moransr DESAI 

Bom. 806 

Arts. 110, 115, 116 — Are. 110, 

whether affects Art.1\50r Art, 116 —Applicability 
of Art. lla and Art. 116—Lease for collection of 
rent--Lease in writing and registered— Agricultural 
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and non-agricultural land comprised — Non- 

agricultural land considerable—Agricultural land 

leased for non-agricultural purposes—Held, Art. 

116, Limitation Act, applies and not Sch, III of 

‘Bengal Tenancy Act. 

Article 110, Limitation Act, will affect Art. 115 
but not Art. 116; in other words, Art. 115 will 
apply where there is no special provision (such 
as Art. 110), but Art. 116 will apply whether there 
is special provision or not. Where there is a lease 
in writing and registered, a suit for rent based on 
such a lease will be governed by Art. 116, and 
not by any special provision that may exist in 
terms fcr suit for arrears of rent; but where there 


is no registered lease, the suit will be treated as 


a suit for rent coming within the special provision, 
and not under Art, 115. 

Where a lease, comprising agricultural and non- 
agricultural lands, the latter forming considerable 
part of the tenancy, for collection of rents from 
the tenants, isin Writing and registered, the lease 
of the agricultural land not being for agricultural 
purposes, limitation prescribed by Sch III, Bengal 
Tenancy Act, will not apply, to a suit on the 


: lease for recovery of rent. The suit will be governed 


by Art. 116, Limitation Act, ALAUDDIN AHAMMED Y. 
ToMIZUDDIN 4HAMMED Cal. 540 
———— Sch. |, Art. 115. Sze Limitation Act, 1908, 
Sch. I, Art. 120 678 
——Art. 116. Ss» Bengal Tenancy Act, 

1885, Lease Kg 540 

r 


.120. 
Sre Bengal Tenancy Act, 1885, s. 111-B (4) 945 
Sze Hindu Law 194 
——- Arts. 120, 115—Terminal tax, suit 
for recovery of — Article applicable, 
A suit for the recovery of terminal tax is governed 

















.by Art. 120 and not by Art, 115, Limitation Act, 


Larkana MUNIOIPALITY v. KALIOMAL Pamooman 
Sind 678 
sama, Arts. 144, 131, 120— Melwaram 
right, whether interest in tmmovable property— 

Article governing suit for its recovery—Suit for 

bare declaration of right totmpose full assessment 

— No consequential reitef—Article applicable. 

Where a suit is one for recovery of the melwaram 
right, Art 144, Limitation Act, would apply. When the 
melwaram right consists inthe imposition of the full 
assessment it would be an interest in immovable pro- 
perty within the meaning of that article. The fact that 
the zamindar claims possession of the land in the 
notice, would not preclude him from getting the 
lesser interest of melwaram and the suit would not 
be barred if itis filed within 12 years of the date 
from which the land was resumed. 

Even where the suit is one for a bare declaration 
of the right to impose full assessment, without’ con- 
sequential relief, Art. 131, Limitation Act, applies 
and not Art. 120. Baie declaration would prima 
facie come within Art. 131 it being onefor establish- 
ing a periodically recurring right.” ADIVIKOLAMI 
CoAKRAPANI Rao d. VENKaTADEI APPA Rao Mad. 307 
Art. 145. Sez Deed—Construction 

612 PC 
- Art. 181. Szu Limitation Act, 1908, 

s. l4 956 
———-———Arts. 181, 182 — Application for 

execution against surety—Whether application for 

execution of a decree—Limitation applicable— 

Sureties, if become judgment-debtors — Civil Pro- 

cedure Code (Act V of 1908),8. 145.. 

The application for execution against the sureties 
is an application for execution of a decree as by opera- 
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tion of s. 145 of the Civil Procedure Code, the sureties 
become judgment-debtors under the decree, Such an 
application for execution, therefore, comes under 
Art. 182, and not under Art. 181, Limitation Act. 
HARENDRA Kumar GHOSH v. GURUPADA B.owMICK 

: Cal. 183 
— Sch. |, Art.182—Step-in-aid of xecution— 

Order transferring decree for execution whether 

step-in-aid. 

The order of the Court which passed the decree 
sending the sume for execution to another Court is 
not a mere ministerial act, but isa judicial act and 
amounts toa step-in-aid of execution, from the date 
of which the period of limitation prescribed by 
Art. 182 should be computed. KANNAPPA v. Is-AAR 
BINGH Rang. 160 
—_——— Art, 182 (2)—Appeal on insufficient 

stamp admitted—Subsequent rejection after hearing 

parties—Time, when runs. 

Where an appeal on insufficient court-fee is duly 
registered but subsequently rejected after notice to 
the parties and after hearing them, the time begins 
to run under Art. 182 (2), Limitation Act, from the 
date ofthe order of the Appellate Court. Kerisuna 
Kant Prasap v. DADHEY SINGH Pat. 615 
——Art. 182 (4)—“Amendment” sought 

by | decree-holder not necessary — Decree only 
requiring verbal corrections—~Such amendment held 
did yot save limitation — Judgment-debtor not 
party to amendment proceedings — Previous 
execution dismissed for decree-holder's failure to 
take further steps—Judgment-debtor, held could 
raise objection as to limitation, in subsequent 
execution proceedings. 

Where the decree-holder doee not take any step 
to execute his decree within period of limitation 
but subsequently seeks to amend the decree, though 
the decree is capable of execution without such 
amendment, which is merely of the nature of 
verbal corrections not falling within the meaniag 
of Art. 182 (4), Limitation Act, such amendment 
and correction do not save the limitation and the 











execution filed afterwards is barred, The judgment-~ 


debtor, who was not made a party to the amendment 
proceedings and the previous execution having been 
dismissed for failure on the part of the decree-holder 
to take any further steps after notice to the judg- 
ment-debtor, van take objection in subsequent exe- 
cution proceedings that the amendment, not being 
necessary, cannot save limitation. SurzsHwar PRASAD 
BHAKAT v, MAHARAJ BAHADUR SINHA Cal. 584 
Art. 182 (5)— Interpretation on 
proceedings should be generous —Step-in-aid, 
meaning and significance of. 

The Couits while keeping the provisions of the 
law of limitation in their mind, should put a large 
and generous interpretation upon the proceedings 
taken by the decree-holders as would advance sub- 
stantial justice and not defeat the just rights of 
people who, perhaps after years of protracted litiga- 
tion, sometimes in three or four Courts, have at 
last obtained a decree. There isno magic in the 
phrase “step-in-aid of execution” as used in 
Art, 182 (5), Limitation Act. Speaking generally, 
anything done by the decree-holder through the 
machinery ofthe Ocurt or any proceeding taken by 
the executing Court, whichis calculated to advance 
the case of the decree-holder in the direction of his 
ultimate object of reaping the fruits of his decree, 
can be treated as a step-in-aid of execution and 
save the running of limitation against him. Hach 
case, of course, would depend upon its owa facts and 
gircumstances andno hard and fast rule can be laid 
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down to meet every possible contingency which 

might arise inthe course of execution proceeding, 

Jona SINGH v. Basawan Das-Nanak Cuanp Lah. 185 

Sch. |, Art. 182 (5)—Mortgage suit~—Final 
decree—Decree-holder wrongly applying for final 
decree and praying for execution — Whether 
step-in-ard. 

In a mortgage suit a final decree was passed. 
But under misapprehension the decree-holder wrongly 
applied to the Court for a final decree but otherwise 
duly prayed for execution of the decree ; 

Held, that the application though irregular, was 
an application made in accordance with law to the 
proper Court for execution or was at least an 
application to take some step-in-aid of the execution 
of the decree. Jona SINGH v. BHAGWAN Das Nanak 
Cuanp Lah. 185 
ma ME. 182 (5)—Transfer of decree— 

Decree-Court, if has jurisdiction after transfer fto 

entertain application for transfer to third Court 

—Subsequent application for transfer to same 

Court — Maintainability — Such application, if 

step-in-aid—Act, interpretation of— Liberal con- 

struction in favour of decree-holder necessary, 

After transfer the decree Court has jurisdiction 
to entertain an application to transfer to a third 
Court. In other words, the transfer does n-t divest 
the decree Court of jurisdiction generally but only 
to the limited extent involved in the transfer (if 
indeed, the transfer does involve any loss of power 
in the decree Court). 

A decree was ubtained inthe Small Cause Court, 
The Court of Small Causes having no power 
to execute the decree against immovable property 
situate within the jurisdiction of that Court, it wag 
necessary to send the decree for execution to a Court 
which had that power, the Court of the Subordi- 
nate Judge. The application was made cn Decem- 
ber 9, 1925. On January 15, 126, the latter Court 
received the order. On July 15, 1926, an applica. 
tion in execution was made to that Court and was 
dismissed on September 2, 1927, for default. On 
March 23, 1929, the decree-holder applied to the 
decree Court for another order, the purpose of which 
was to do what the order of December 9, 1925 
did, that is, send the matter to the Court of 
game Subordinate Judge, Second Class, for exe- 
cution against the immovable property, That ap- 
plication was. dismissed on March 28, 1929, on the 
ground that it had already been made and granted 
in 1925, which order was still effective and subsist- 
ing. The question was whether the application of 





March 23, 1929, was a step-in-aid of execution 
within the meaning of Art. 182 (5) of the Limita- 
tion Act : : 


Held, that the application for transfer was made 
to a Court which had power to entertain a 
transfer application. 

Held, also, that the application was to transfer 
the decree not to athird Court but to the same 
Oourt to which it had already been transferred 
lt was accordingly, even if granted, a perfectly 
useless step, and it was a matter for consideration 
whether such a step was a “ step-in-aid” seeing that 
if granted, it did not aid. But if this sort of 
step was the only step that could betaken, then donbt- 
lees it would be deemed a  sstep-in-aid, though it 
would usually be preferable to move the transferee 
Court. 

The provisions of the Limitation Act, ought to be 
interpreted as liberally in favour of the decree- 
holder as the circumstances of the case allow 
Visywanats SINGH v, MAHARIR Prasan Nag. 51 


~ 
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Sch. |, Art.183—Fresh start of limitation 
Art. 183. 4 T 
under Ahe crucial date from which the limita- 
tion period is to becomputed under Art. 133, Limita- 
tion Act, is the date of the last revivor, payment or 
acknowledgment and therefore, the transmission of a 
decree for execution by another Vourt need not be a 
judicial act, and, not being a revivor, is incapable 
of giving a fresh start of life to the decree for 
execution Kannappa v. ISHAAR BINGA Rang 160 
Lost grant Sze Grant 260 
Madras Abkarl Act (1 of 1886), 8. 55 (g)—Excise 
Officers lying im wait early morning to detect 
illicit manufacture of wash—Accused detected— 
Confession by accused to Baxctse Officer—Charge 
under s. 55 (g)—Evidence of Excise Officers only 
—Held, their evidence was admissible under cir- 


cumstances especially when reinforced by confes- 





The Excise Officers were lying in wait from the 
early hours in the morning for persons who were 
illicitly manufacturing wash for distillation and 
detected the accused preparing wash and took them 
to the Excise Circle Inspector before whom the ac- 
cused made a confession. The accused were charged 
under s. 55 (g) of the Madras Abkari Act, but the 
Magistrate acquitted them on the ground that the 
evidence of the Excise Officers was not supported by 
that of disinterested witnesses who could have been 
r hat the Magistrate should not have rejected 
the evidence of the Excise Officers especially when it 
was reinforced by confession of the accused as under 
the circumstances it could hardly be expected to 
procure disinterested witnesses. Pustio Proszouror 
v. HARIMUTHU GOUNDEN Mad. 448 
Madras City Clvil Courts Act (VII of 1892), S. 3 

—Suit for infringement of copyright—Madras City 

Civil Court, if has jurisdiction to try—Copyright 

Act (III of 1914), s. 13. ae 

The Madras City Civil Court has no jurisdiction 
to entertain and try a suit for infringement of copy- 
right. Section 3, Madras City Civil Courts Act, which 
constituted the Court does not avoid the effect of a 
specific provision like s. 13, Copyright Act. Section 3, 
Madras Oity Civil Courts Act, gives general jarisdic- 
tion to the City Civil Court, but the Copyright Act, 
which deals with the special subject-matter of copy- 
right clearly restricts jurisd iction to hear a suit or 
proceeding relating to copyright to the High Court 
and the District Courts. S. DHARMALINGA NAYAKAR 
v. D. BALASUBRAMANIA AYYAR Mad. 452 (b) 
Madras City Municipal Act (IV of 1919), s3. 110, 

Sch. IV, Part 2, r. 7—Limited Company with head 

office at Karachi having warehouse at Madras— 

Manager of warehouse under strict control from 

Karachi having no discretion to fix prices and 

crediting money in bank to credit of head office— 

Sales made at times to public and purchases made 

in local bazaar-—-Company, if transacts business 

within city under s. 110—Warehouse, if branch— 

Assessment, whether to be made under proviso to 

r.7, Part 2, Sch. IV. f 

A limited liability company had its head office 
at Karachi. There wasa warehouse at Madras City 
under a manager who was under the strictest con- 
rol from Karachi. He had no discretion with regard 
to prices and had no power of disposal of the money 
received from the members for the goods supplied 
to them but was obliged to pay all the money im- 
mediately into the bank at the credit of the head 
office. On certain occasions, however, the sales were 
made to the public and on which purchases were 
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made locally, The manager submitted income-tax 
reports to the head office in respect of the costs of 
the business done in Madras: 

Held, that under the circumstances the company 
was transacting business within Madras City within 
the meaning of s. 110, Madras City Municipal Act, 

Held, also, that the warehouse in Madras could 
not be described as a branch of the company and 
the assessment must be made under the Proviso to 
r. 7, Part 2, Sch, 1V. Oanreen Contractors’ Synpi- 
cate, LTD., Mapras v. (JORPORATION or MADRAS 

b Mad. 313 
——— Sch. IV, Part 2, r. 7. See Madras City 

Municipal Act. 1919, s. 110 313 
Madras Estates Land Act (I of 1908), 5.45 

+Claim for declaration that person is entitled to 

impose full assessment—Whether covered by s, 45, 

Madras Estates Land Act (I of 1903)—Civil Court, 

alone can grant such relief. 

The claim for a declaration that the plaintiff is 
entitled to impose full assessment would not be covered 
by s. 45of the Madras Estates Lands Act. Therelief 
ig one which the Civil Court alone can grant, and 
in so doing, it can also declare what the full assess- 


ment is. ADIVIKOLANU CHAKRAPANI Raov. VENKATADRI 
Appa Rao : Mad. 307 
———— 8.112. Sge Court Fees Act, 1870, Sch. II, 

Art. 17-B 608 


———88 189, 77—Res judicata—Question of title 
is not within exclusive jurisdiction of Revenue 
Court—Dismissal of previous suit on ground of 
want of relation ship of landlord and tenant— 
Subsequent suit for declaration of right to resume 
land and for adjudging relative position of parties, 
held not barred. 

Section 189, Madras Estates Land Act, can only be 


' a bar on a matter which is inthe exclusive cognizance 


of the Revenue Oourt. The question of title is never 
within the exclusive cognizance of the Revenue 
Court. The landlord can bring a ‘suit in Civil Court 
that he is entitled to melwaram. 

The suit’ for a declaration that the plaintiff is 
entitled to resume the suit lands, that is, if the lands 
are granted ‘as service tnams, they are entitled to 
recovet physical possession or if melwaram alone, 
to recover melwaram, that is, to have the full.assess- 
ment imposed, is, therefore, virtually one’. of title, 
It is only after the title is declared and the plaintiff's 
right of resumption on one or other of the bases 
stated above is established, and the plaintiff's claim 
for assessment is declared, the relationship of landlord 
and tenant would be constituted, and any proceeding 
under s 77, Madras Estates Land Act, is maintainable 
in Revenue Court. Where, therefore, a suit in 
Revenue Court is dismissed on the ground that there 
was norelationship of landlord and tenant, the 
dismissal would not bar the subsequent suit for a 
declaration of the right of the person to resume the 
land and to have the relative rights between the 
parties adjudged. ADIVIKOLANU UAAKRAPANI Rao v. 
VENKATADRI Apps Rao | Mad 307 
Madras Gaming Act (III of 1930), $, 12 —Gambi- 

ing when an offence—Public place, meaning of. 

Gambling is not a criminal offence in itself but gam- 
bling ina public street, placeor thoroughfare is an 
offence. It is not an offence to gamble in every public 
place. The word “place” in s. 12, Madras Gaming 
Act, means from its context a place akin to astreet or 
thoroughfare, used regularly and necessarily by people 
going from one place to another. The real offence 
dealt with in s 12 is obstiuction or annoyance to 
wayfarers and pedestrians. Inre Unna MUHAMMAD 


SANIB Mad, 223 
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Madras Hereditary Villages Act (Ill of 1895), 
s 21—Prohibition under—Naure of—Claim not 
based on right to village offices or emoluments but 
for possession of property trespassed—J urisdiction 
of Civil Jourt, if ousted 
The „prohibition contained ins. 21, Madras Heredi- 

tary Village Offices Act, relates only to the consider- 

ation or decision of any claim to succeed to any 
village office or of any question as to the rate or the 
amount of the emoluments or any claim to recover 
the emoluments of any such office. In other words, 
where an office is claimed or any emoluments attach- 
ed to a village office are claimed as such, the Civil 

Court cannot decide competing claims either as re- 

gards the office cr as regards the emolumenta attach- 

ed to*that office, but where the claim is not based on 
the right to the office or to anything onthe ground 
that it forms the emoluments of an office, the Civil 

Court’s jurisdiction is not ousted. TUMMALAPPALI 

VEERAMMA V. AKKIVARAPU VEERAPPA Mad 333 

Madras Hindu Religious Endowments Act {H 
of 192 7), 5. 82 (2)— Proper] parties—Parties 
to petition under s. 81, if proper parties to 
application under s 8412), 

Persons who were proper parties in the petition 
under s. 84, Madras Hindu Religious Endowments 
Act before the Board, are proper though perhaps 
not necessary parties to the application before 
the District Judge under s. 84 (2). SANGAPU SANGAYYA 
Vv. PANNALA VENKATALAKSHMI NARAYANA Mad, 970 
Madras Irrigation Cess Act (VII of 1865), s. 1— 

Ryotwgri owner of wet land getting water through 

sluice —Obstruction by third person—More flow of 

watzr—No connection of owner with obdstruction— 

Owner, if can be said to have used extra water— 

Water cess for such use, legziity. 

The plaintiff wus the owner of ryotwari land 
registered as wet and water flowed onto his land only 
through the sluice through which he was authorized 
to takewater. All that was found was that becausa 
there was some obstruction caused by some unknown 
person toa sluice much lower down, the water 
banked up in the channel with the result that through 
the customary sluice of the plaintiff a greater volume 
of water than might otherwise have flowed did 
happen to flow. No serious attempt was made to 
connect the plaintiff with the blocking of the channel 
at the lower point, ` 

Held, that it could notbe maintained that the ap- 
pellant must be held to have improperly used extra 
water that came to his lands through his customary 
sluice without any act of his own and that the cess 
levied under the Irrigation Cess Act was illegal and 
ought to be refunded. V, KAMESWARA AYYAR v 
SzoreTary OF STATE Mad. 534 
Madras Legislative Assembly (Electlons and 

Election Petitlons; Rules, 1936, rr. 7, 29— 

Rule 7, if prevents High Court from issuing 

certiorari when tribunal has acted without jurisdic- 

tion—Petition to declare election void—District 

Magistrate, if has jurisdiction to entertain—Pro- 

cedure, tf validated by r. 7—Writ, if can be issued. 

Rule 7 of the Rules for the conduct of elections for 
constituencies of the Madras Legislative Assembly 
does not prevent the High Uourt from issuing a writ of 
certiorart in a case where a subject has been deprived 
of a right by one of the tribunals acting wholly with- 
out jurisdiction, 

Where there was an election of a candidate to the 
reserved seat by virtue of the declarationunder the 
proviso tor. 29 of “The Madras Legislative Assembly 
Electoral lections and Election Petitions) Rules” 
and the petition to the District Magistrate was to 
declare void and set aside the election of the petitioner 
to the reserved seat, and the petition was not to seb 
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aside the election of the petitioner as a candidate for 
the reserved seat nor was it suggested that there were 
any grounds therefor : 

Held, that the District Magistrate had no jurisdic- 
tion tn entertain the petition, and r.7 of the Madras 
Legislative Assembly Electoral (Elections and 
Election Petitions) Rules did not validate cr 
legalise sach proceedings. TLe order of the District 
Magistrate and the consequential order of the Return- 
ing Officer were, therefore, unsustainable, and certio- 
rari could only betaken away by express negative 
words, Rule 7 did not take it away expressly or 
impliedly. B.S Moortuy v. BLI VADAPALLI 

Mad.169 
Madras Proprietary Estates Village Service 

Act (Il of 1894), s. 17 (2)—Land in lieu of lava- 

jamas, whether service inams. 

Lands granted in lieu of ‘lavajamas’ are service 
inam lands granted by the proprietor within the 
meaning of s. 17, cl. 2, Madras Act II of 1894. 
ADIVIKOLANU UAKRAPANI Rao v. VENKATADRI APPA Rao 

Mad. 307 
Madras Revenue Recovery Act (il of 1864), 

8. 58—Assessment sanctioned by Government— 

Land owner, if can question it by civil suit. 

Where the assessment which the plaintiff land 
owner has been called upon to pay was the 
one which the Government actually sanctioned 
by their order, no civil suit will lie to ques- 
tim such - assessment, in the face of s 58 of the 
Madras Revenue Recovery Act. The principle laid 
down in Kelu Nair v. Secretary of State for India 
48 M 586, will not availthe plaintiff in the circum- 
stances of the case. SRI RAJA 1 VIJIYA APPARAO Saval 
Aswarso Ba ADUR ŽAMINDAR GARU v. SECRETARY OF 


STATE FOR INDIA IN ŪOUNOIL Mad. 39 
Maintenance. See Criminal Procedure Code, 
L898, 8 489 135 


Malabar Law—Tarwad—Karnavan— Decree against 

—Hazecution against tarwad. 

In the case of a tarwad, a decree obtained 
against the karnavan as such could. be executed 
against the tarwad properties. Such a decree is more 
analogous to a decree against a Hindu father, than 
to one against one of several undivided brothers, 
for the junior members have no separate interests, 
or shares inthe tarwad property. In determinivg 
whether a decree was obtained against a karnavan 
ag representative of the tarwad, Courts have to 
attach more importance to the nature ofthe debt 
and the substance of the claim and not insist upon 
any particular form of words in the frame of the 
suit. .N> useful purpos: will be served in such 
cases by relegating the consideration of the question 
of the binding character of the debt to the stage of 
execution proceedings even if this could be legally 
done or to a separate suit. Kiz.EDaTa PAPPI AMMA 
v, Rama IYER Mad. 147 

Tarwad karnawan— Powers of—Ezecution of 
promissory note by karnuwan—LHwecution, when in 
representative capacity. 

In order that a pro-note executed by a karnavan 
should be ina representative capacity, it is suffici- 
ent that the execution inthe character of karnavan 
is clearly indicated somewhere in the note, and it 
is not necessary thatthe signature should purport 
to be as karnavan. 

Held, that the person executed the promissory 
note in a representative capacity, who was described 
as karnavan and manager of the tarwad though it 
was not signed by him as such, specially when in 
Malabar, it is generally believed that if the karnavan 
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and the senior anandravan join in a transaction, it 
is some guarantee that it is one binding on the 
tarwad. 

Where a claim sustainable against a tarwad is 
withdrawn on the execution of a pro-note by the 
karnavan, the note is ‘binding on the tarwad, 
KiIzt EDATH PAPPI AMMA v. Rama IYaR Mad. 147 

Tarwad karnawan—Suit by junior members 

for removal of karnavan—Subsequent quarrel 
among themselres—Some borrowing money for con- 
ducting litigation, etc.—No accounts kept—Suit by 
creditor—Decree against tarwad claimed—Com- 
prome—Execution of promissory note by the then 
karnavan and some others—Held, compromise was 
not bona fide and not binding on tarwad—Civil 

Procedure Code (Act V of 1908), 0. XXIII, r.3 

—Suit on note—Binding character of debt, tf can 

be gone into. 

Junior members of a tarwad filed a suit for 
removal of their karnavan for mismanagement, 
Subsequently these members fell out among them- 
selves. Senior anandravan and others borrowed 
money for litigation and maintenance. There was 
no account showing how the money was expended, 
The creditorin the suit by him for his money, 
prayed for a decree against the tarwad property. 
The suit was compromised by the anandravan 
who was the then karnavan and three others: 

Held, (i) that the binding character of the debt 
as against the tarwad was to be determined with 
reference to the nature cf the original consideration 
and that the debt was nct binding on the tarwad ; 

(ti) that the compromise by which the note when 
executed was not a bona fide one, epecially was 
some of the members had not participated. 

(iti) that the debt was not for the preservation of 
the common property. 

(iv) that even assuming that junior members may 
in certain circumstances impose a liability on the 
tarward even in respect of their individual borrow- 
ings, still the plaintiff failed to show what portion 
of the suit claim could be held to have been bor- 
rowed for such purposes, and that, therefore, the 
tarwad was not bound. 

(v) thata dismissal under O. XXIII, Civil Pro- 
cedure Code, does not amount to an adjudication 
but only precludes the institution of a second suit on the 
same cause of action, But the suit on the pro-note 
executed on the compromise, was on an independ- 
ent cause of action und the binding character of the 
debt eculd be gone into. KIZ»EDATH PAPPI AMMA v, 
v. RAMA IYER Mad. 147 
Malicious Prosecution—Attachment of property of 

person not party—Liability of person attaching 

—Malice and want of reasonable care, necessity of 

—Action is based on trespass. 

The fact that the attachment was ordered by the 
Court or was efiected by un officer of the Court, 
is not sufficicnt to cxclude the Liability of the 
person asking for attachment and no finding of 
malice or want cf reasonable care is necessary in 
a case where the property of a person who is not 
a party tothe suit is wiongly attached. In such 
cases the action is really one founded on trespass 
and not on special damage. KATTA VENKATAYYAGARI 
SRINIVASAYYA v. GOWRA LAEKS..MAYYA Mad, 548 

Damages in such cases— Measure of. 

Inthe absence of any evidence it is always diffi- 
cult to ascertain the measnre of damages. Law has 
not laid down what shall be the measure of 
damages in an action for malicicus prosecution. 
The measure is vague and uncertain, depending 
upon the variety of facts, conduct of the party, and 
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circumstances of the case. When a wrong has been» 
committed, the accuser must suffer from the im- 
possibilities of actually ascertaining the amount of 
damages, but that does not mean that he is 
exonerated from giving the best proof available for 
the extent of damages suffered by him. KANYAL 
Tixampas v. MAGEMED IDRIS ABDULLAH Sind 407 
Essentials—Burden of proof. 

In order to succeed in a case of malicious pro- 
secution, the plaintiff hasto prove that he was in- 
nocent and his innocence was pronounced by a 
tribunal, that there was a want of reasonable or 
probable cause for the prosecution and that the 
proceedings were initiated by a malicious spirit, 
that is, from indirect or improper motives and not 
in furtherance of justice. No doubt, the burden 
lies on the plaintiff to prove want of reasonable 
and probable cause and the existence of malice. 
KANYALAL TIKAMDAS v. MAHOMED IDRIS ABUULLAU 

Sind 407 
—- Existence of malice is question of fact— 

Reasonable and probable cause, if in itself proof 

of malice. 

Malice, like intention or motive isa a siate of 
one’s mind known to himself The existence of 
malice is purely a question of fact to be gathered 
from the circumstances of the case and the conduct 
of the parties and the absence of a reasonable and 
probable cause is not by itself sufficient evidence 
of malice. KANYALAL Tikampas v, Mauomep IDRIS 
ABDULLAH Sind 407 

Institution of criminal proceedings, if 
enough to give rise for action for malicious pro- 

Secution. 

The prosecution commences as soon as the com- 
plaint is made; and it is not necessary in order to 
maintain an action for malicious progecution that 
the charge shvuld have been acted upon by a Magis- 
trate ora conviction arrived at and it is not neces- 
sary that the criminal proceedings should have been 
heard out to the end; it is sufficient if it is shown 
that the criminal proceedings were initjated and 
were instituted and that the plaintif was prosecut- 
ed. KANYALAL Tixampas v. MA.OMED IDRIS ABDULLAH 

Sind 407 

Suit for—Limitation—Limitation Act IX 
of 1908), Sch. I, Art. 23—Time, when runs—Pro- 
ceedings under s. 107, Criminal Procedure Code— 

Accused discharged—Revision dismissed—Suit for 

compensation for malicious prosecution within one 

year of such dismissal held within time, 

Under Art. 23, Limitation Act, the period of 
limitation for suits for compensation for malicious 
prosecution 18 one year from the date when the 
plaintiff is acquitted or the prosecution is otherwise 
terminated, 

Suit for compensation for malicious prosecution 
filed within one year after the dismiesal of an ap- 
plication in revision against the order of discharge 
in favour of the plaintiff in a proceeding under 
s. 107, Criminal Procedure Code; is within time, In 
such a case the suit terminates when the revision 
was dismissed. L:.aGat Ras v. GURAI DULAIYA 
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Married Women’s Property Act (I of 1874), 
8 6—Trust in favour of wife—Condition precedent 
—Object of s. 6—Creation of trust without any 
document—Insured not naming any trustee—Money 
payable to wife, whether for her benefit. 

Section 6, Married Women's Property Act, does not 
at all require as a condition precedent to the crga- 
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tion of a trust in favour of the wife that the money 
should be made payable to the Official Trustee. On 
the contrary, this section contemplates that where the 
sum secured by thé policy beccmes payable, it shall, 
unless special trustees are duly appointed to receive 
and hold the same, be paid to the Official Trustee. 
The object of this section is to create a valid trust in 
respect of the policy moneys without any trust deed or 
any other document being executed either in favour 
of the beneficiary or in favour of a trustee and with- 
nut any trustee being nominated. The section makes 
it abundantly clear that the fact that the insured 
has not named a trustee, whether euch trustee be the 
Official Trustee or not, is no ground for holding that 
the money which is made payable to a wife is not for 
her benefit. PARMESHWARIBAI V. NIHALOHAND T.ALCHAND 


Sind 457 

Master and servant. Sze Principal and agent, 6 
0 

Math Ser Hindu Law 113 


Mesne profits—Caleulation of gross proffts, how to 

be made. Ser Civil Procedure Code, 1908, s. eee 
3 

Minor—Gompromise. Sree Civil Precedure Onde, 

1908, O. XXXII, r, 7 341 
~— Do facto guardian, sale by—~—Half the con- 

sideration paid in cash-- Money not spent for 

minor's benefit— Personal decree against vendee and 
guardign, if can be passed. 

Where property belonging to a minor was sold by 
the de facto guardian, balf the amount of considera- 
tion being utilised for discharging debts and the 
other half paid to the guardian, and out of this 
nothing was utilised for the benefit of the minor, in 
a suit by the minor against the de facto guardian 
and the vendee : 

Held, that the vendor aminor was represented by 
a de facto guardian and nota legal guardian and 
he had no authority to give a valid discharge bind- 
ing on the minor. 
the vendor tothe extent of this amount and the 
vendor was entitled to have a charge, in respect of 
this amount with interest on the property. As re- 
gards the guardian, there was no legal liability to 
pay interest and the personal decree against him 
would be limited to the amount with interest after 
date of suit. RAJARAM MUDALIAR v. Kor-ANDAPANI 
MUDALIAR Mad. 363 
~- -——Decree against—Guardian ad litem setting 

up defence but not persisting -Minor alleging col- 

lusion—Burden of proof. 

Where the plaintiff (who was a minor) seeks to get 
the decree set aside on the ground that his mother, 
(plaintiff's guardian ad litem) though she had filed a 
written statement, did not appear at the trial and 
allowed the suit, so far as the minors were concerned, 
to proceed ex parte, and that the decree was vitiated 
by collusion between the mortgagees and his 
mother, it isthe duty of the plaintiff to prove the 
collusion and the negligence set up by him ; the 
burden lies upon him of proving his allegations and 
that burden is not discharged by merely showing 
that his mother, who had put forward a defence, did 
not appear to substantiate it. The defence might 

vebeen untenable or worthless and it does not 
follow that merely because a guardian ad litem 
chooses to raige a defence, she is bound to persist in 
it, whether good or bad, to the end. In this respect 
there is no difference whatsoever between a guardian 
failing to raise a defence and abandoning a defence 
which has been raised. If at the very outset the 
guardian thinks that there is no available defence to 
the action, he may refrain from defending it;like- 
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wise, if after filing an untenable defence, the guar- 
dian realises that the defence put forward is bad or 
worthless, there is notbing in law to compel him to 
proceed with or persist in it. DBALABHADRA SRIRANGAM 
vy. Mapuyanapu RANGARAO Mad. 537 
Guardian ad litem—Negligence — Everything 

in defence done but failure to appear in appeal 

—Held no negligence. 

Where in a suit againsta minor, his guardian 
ad litem does everything to defend the suit up to 
the finding of the plaintiff's evidence he cannot 
be said to have acted negligently, merely because 
of his failure to appear subsequently or in appeal 
though served. Panna LAL v. MOHAMMAD ZAKI 

Lah. 814 

—-——Neaxt friend, acts of— Whether subject to 

control of Court—Money accepted by next friend 

without leave of Court—Certification, if can be 
made, 

Where a minor is a party toa suit and next friend 
or guardian hasbeen appointed to look after the 
rights and interests of the infant in and concerning 
the suit, the acts of such next friend or guardian 
are subject to the control of the Court. Where, 
therefore, on a decree obtained in favotr of a 
minor, his next friend accepts money from the judg- 
ment-debtor on behalf of the minor, the minors are 
not bound by the payment out of Court and hence 
it cannot be certified when leave has not been taken 
to accept the payment. Kansui Ram v. Frum ‘Goura 
S..aa-Harr O.'AND Lah. 379 
————Suit against—Duty of Court—Appointment 

of guardian and consent of such guardian to act 

as such—Necessity of. 

In the case of minor defendants the Court must see 
not merely that a guardian is appointed, but that the 
guardian has consented to act. Whers the defendants 
are minors, and notices are sarved on them through 
their mothers as guardians but no appearance is 
made on their behalf and there is no orderof the 
Court appointing the mothers as their guardians, or 
showing that the guardians consented to act on their 
behalf, the decree passed in the circumstances against 
the minors is a nullity. Barark Ram Govinp SINGH v. 
Cuowra URAON Pat, 644 
Misappropriation. Sez Penal Oode, 1860, ss, ay 

411 
Mortgage. Sse Transfer of Property Act, 1882, 

s. 92 271 





—— —— Construction. 
1882, s. 43 kh 

—--——Construction—Condition that mortgagor to 
pay higher rate of interest on failure to pay interest 
punctually—O ption to sell property—Condition held 
penal—Infructuous sale—Subsequent suit on mort- 
gage—Costs of sale, if can be added, 

Held, that the agreement in the mortgage-deed 
entitling the mortgagee to charge higher rate of 
interest on failure of punctual payment thereof 
by the mortgagor and entitling him to sell the 
property by public sale or private contract, was in 
the nature of a penalty against which the Court, 
would refuse to grant relief | 

Held, also that if the mortgagee, according to the 
terms of the deed chose to sell the property and then 
brought a suit onthe mortgage, he could not add the 
costs inthe mortgage suit of the attempted infruc- 
tuous sale. TRUSTEES FOR T.E IMPROVEMENT OF 
CALCUTTA V. PURNA UGUNDER SINHA _ Cal. 311 
Construction—Mortgagor mortgaging his right 
to recover rent—Morigage, if one of interest in 
immovable property. er 
A mortgagor mortgaged his right to recover rent 


See Tranefer of Property Act, 
130 
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from the tenant in respect of certain holding and 
the deed madea reference tothe area of such hold- 
ing and the amount of rent due thereof: 

Held, that the mortgage, though merely of a right 
to recover rent, was really a mortgage of an inter- 
est in immovable property as the rent was the first 
charge in holding. RAMZAN ALI v Lat SINGH 

Pot. 64 

———— Equitable mortg7ge—Receiver—Possession of 

title deeds by way of security—Presimption as to 

sul sistence of mortgage— Essentials for appointment 
of Receiver—Interest in arrears, necessity of. 

The possession of deeds under circumstances con- 
sistent with a deposit by way of security raises a 
prima facie case for the appointment of a Receiver 
on an interlocutory application and in addition to 
proving that there isa prima facie mortgage, it is 
incumbent upon the applicant to prove that interest is 
in fact in arrear. V. M. R P. Firm v. P., Nacoor 
GANNY j Rang. 452 (a) 
-- or charge. Sez Transfer of Property Act, 

1882, s. 43 130 

Prior and subsequent mortgagee— Mortgage 
decree-—Purchaser at auction sale in execution put 
in possession—Puisne mortgagee not impleaded in 
suit— Purchaser, if entitled to priority as regards 
amount on prior morigage till date fixed for pay- 
ment—Liability to account—Penal stipulation in 

prior mortgage- Usurious Loans Act (X. of 1918) 

— Effect, if retrospective. 

The Usurious Loans Act, applies only to suits on 
loans contracted s“ hsequently to the Act. 

In a Court auction, held in pursuance of a mortgage 
decree the property was purchased by one C on 
October 13, 1924. C was put in possession on October 
16, 1927. But one R was a puisne mortgageeof a 
major portion of the property and he had not been im- 
pleaded in thesuit. His interest, therefore, remained 
unaffected by the decree. On June 30, 1932, C filed a 
suit and on August 10, 1933, R filedanother suit C's 
suit was that the property comprised in the first mort- 
gage be sold again and out of the sale proceeds he 
should be paid the amount due on that mortgage at 
the date of the plaint. 
assumption that the prior mortgage had been for the 
most part discharged and he prayed for a decree on 
foot of his mortgage Implicit in these pleadings was 
the contention of C that he was not liable to be debit- 
ed with the profits of the land which accrued after 
October 16, 1927: : : 

Held, that C was entitled to priority in the amount 
of the prior mortgage calculated upto the date fixed 
for payment. That C was liableto account for the 
profits ina sum more than the amount of interest 
that accrued due onthe mortgage during the time he 
was in possession, that this amount was to be arrived 
at by calculating interest at 14 percent and notat 
the penal rate stipulated in the bond since the latter 
was pena], usurious and excessive ; 

Held, also, that in relation to the puisne mortgagee, 
the decree on the first mortgage was to bé treated as a 
nullity. The sale which took place in pursuance of 
that decree was thus a nullity and the purchaser at 
that sale could not acquire the rights of a mortgagor- 
owner as against the puisne mortgagee. The only 
right he did acquire against the puisne mortgagee 
arose from the fact that the purchase money either 
wholly or in part went to discharge the prior mort- 
gage; so that he was able to revive the prior mort- 
gage and hold it asa shield against the puisne mort- 
gagee when the latter sued to bring the property to 
sale. As forhis possession and enjoyment of the 
land, that was not to be regarded as transferring 
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ownership atall. The profits he madeout of the land 
should be deemed to be the money of the mortgagor 
in his hands, and liable to be credited in reduction of 
the prior mortgage. ` 

Held, further thatthe puisne mortgagee who was 
no perty tothe suit was entitled to put forward such 
defences now as would have been available tohim if 
he had been a party to the suit. In other words, he 
could claim that the prior mortgagee to whose rights 
C was subrogated was only entitled to reasonable 
compensation and not to the full amount of interest at 
the enhanced rate. M. R. M. A. R Natesa OHETTIAR 2. 
T. A. RAMALINGAM ORETTIAR Mad 244 

Receiver. Sem Civil Procedure Code, - 1908, 

O. XII 922 
Righi tc sue—Benamidar—Mortgagee, named 

in deed, ìf can sue even if he is benamidar. 

A mortgage in the ordinary way is executed by a 
mortgagor in favcur of a mortgagee. The mort- 
gagee may be the person who advances the money 
or he may be advancing funds belonging to some 
other person who allows the mortgagee named in 
the document tohold himself out asthe true mort- — 
gagee, i. e., he is a benamidar. The person who has | 
a right to sue on the mortgage is the moitgagee 
named in the mortgage whether the funds used were 
his own or of some other person. 8. R. M. 8. 
SUBRAMANIAN CHETIYAR V. V. K. §. 1VALKER 

Rang. 464 
Sale of portion of morigaged property— 

Mortgagee consenting— Property sold and mortgagor 

receiving money—Portion paid to mortgagee towards 

simple debis—Payments, whether in deduction of 
mortgage debt. 

The rule that money received by the mortgagee 
frem sales of the mortgaged property must be ap- 
plied in reduction of the amount secured by the 
mortgage, and cannot be appropriated towards 
amounts due on any other account, will not apply 
whee the mortgagee does not makehis security 
directly available for the mortgage. Thus, if the 
mortgagee joins in the conveyance tothe purchaser 
merely for the purpese of assurance and is not un- 
willing that his security should be diminished and 
having confidence inthe mortgagor allows him to 
receive the money, then though it may be paid to 
him the next hour, such payment cannot be treated 
as payment in reduction of the mortgage debt as the 
mortgagee would in that case receive the money, 
not by means of his security but by the voluntary 
act of the mortgagor. KanpappaA OC. ETI V. 
Laks MAMMAL Mad. 693 

Su:t on—Parties—Attachment of mortgaged 
property in execution pending — Mortgagee pur- 
chasing equity of redemption—On failure of sale 
mortgagee giren right to sue on mortgage—Subse- 
quent purchase of part of property by attaching 
decree-holder ~Suit by mortgagee for proportionate 
amount or sale of property — Attaching decree- 
holder made defendant in suit-Suit held was 

proper. 6 

A small portion of the property mortgaged to the 
plaintifi was attached by the defendant: the attach- 
ment, was subject to the mortgage, in other words the 
attachment was of the right of redemption, Thenthe 
whole property mortgaged was sold to the plaintiff, 
with acovenant in the sale-deed to the following 
effect. “Ifafterwards complications arise in respcct 
of the said lands, the creditor mortgagee may collect 
and recover the principal and interest due on the 
original mortgages.” After this the defendant bought 
the right of redemption in the said small portion 
of the land in dispute, The defendants were im- 
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pleaded inthe suit of the plaintiff which was a 
suit for a proportionate amount of the sum due on 
the original mortgage, or for sale as they had the 
right of redemption of the land in question. The de- 
fendant contended that the mortgagee should sue 
for rescission of the whote contract before the mort- 
gage could revive in his favour and that he being 
the attaching decree-holder had no right of redemp- 
tion and he was not, therefore, a necessary party : 
Held, that the plaintiff had in any event a right to 
fall back on the mortgage, the conveyance being 
void as regards the property in question under s. 64, 
Civil Procedure Code, or by virtue of a clause in 
the sale-deed. In the former case the defendant 
having purchased the equity of redemption in part 
of the mortgaged property “had aright to redeem and 
in the latter case the mortgagee having purchased 
the equity of redemption in the wholes of the prop- 
erty, the defendant ‘deeree holder purchaser) had a 
right to redeem his shareonly In either case the suit 
as bought was proper. S.S.M.M. Firm v. TA N. 
Ouertyar FIRM Rang. 362 


Motor Vehicles Act (VIH of 1914 ,s. 4 (c). SEE 
Motor Vehicles Act, 1914, 3.5 860 


——— 88. 5,16, 4 (C)- -Rash and negligent driving 
— Held, there was no evidence of—Driver not 
knowing that accident had occurred and not 
stopping - Whether offence under s. 16 read with 
8. 4 (a), 

_ . Whether a driving is reckless or not depends upon 
the circumstances of each case. Section 5, Motor 

Vehicles Act, has not specified the definition of reck- 
less and negligent driving. Where there is nothing to 
show that at the time, the traffic on the road was such 
that the speed at which the accused was driving the 
bus can be considered to be either negligent or 
reckless, the accused cannot be ccnvicted under s. 4. 
Where a person having fuund that the driver was not 
willing to stop the busto pick him up thought that 
if he went so close to the bus with extended hand, 
the driver would certainly stop the bus in order to 
avoid an accident, and if thus he courted an accident, 
and the driver could not have anticipated that a man 
who was shouting out to stop the bus would be so 
reckless as to come so cluse to the bus as to hu:t 
himself, the acticn of the driver did not amount to rash 
and negligent driving. 

And where there was nothing to show that the 
driver knew and had reason to believe that the per- 
son was hurtand the driver did not stop, it did not 
amount to an cffence under s, 16 read with s.4 c) of 
not stopping the bus when an accident had taken 

“place. In the matter of Mu. ammap RAFIQ v. EMPEROR 

Pat. 860 
ss, 11, 16— Motorist from outside British 

India not evading licence-fee but offering to pay it 

on spot—Prosecution without service of notice 

under rules framed under s, 11—Legality. 

A motorist coming from Bangalore made no attempt 
to evade payment of the British licence-fee. He 
offered to pay the entire quarterly tax on the spot 
and he did pay it to the Magistrate: 

Held, that to prosecute him thereafter was ille- 
gal, for as a matter of fact by rules framed under 
8. 11, Motor Vehicles Tax Act, the proper procedure 
was to serve a notice onthe motorist calling him to 
pay the tax within seven days: 

Held, also, ignorance of the law is no defence for 
persons accused of breaking the law, but ignorance 
on the part of those who have to administer the law 
is quite inexcusable [x re T. TIRUMALAI MUDALIAR 

Mad. 145 (a) 
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s, 16. Sez Motor Vehicles Act, 1911, 5 5 
860 
Muhammadan Law- Adoption — Muhammedan 
residing in Kolhapur State having lands bo'h in 

State and British India His adopted son 

succeeding to land in State—Whether can succeed 

to land in British India. i 

The succession to land in British India js 
governed by the law of British Jndia and the 
British Indian Courts will only recognize as an heir 
to land in British India a man who is legitimate by the 
law of British India and will not recognize aman who 
is illegitimate in the eye of that law even though 
he be legitimate according to his personal law. 
The personal law can only be taken into con- 
sideration in the absence of an usage to the 
contrary. 

The law of British India for the succession to 
Muhammedans is the Muhammedan Law as varied 
by erstom 

Held, thatthere was a custom of adoption amongst 
the Muhammedans of the Kolhapur State, but there 
was no evidence that there was any such custom in 
the Belgaum District which is in British India. Con- 
sequently though the adoptee could claim to succeed 
to lands in the Kolhapur State he could not 
succeed in respect of lands in British India, AYUBEHA 
AMIRS ‘A JAMADAR 0. BABALAL Marasor DANAWADE 

Bom. 801 
Co-helrs—Decree against one, whether binds 
o'hers—Suit against one, if administrative snit— 

Relief that one heir not bound by decree ayuinst 

others, if should be granted on such heirs’ paying 

proportionate debt. 

One heir of deceased Muhammadan cannot be 
represented by another heir, nor be bound by a deeiee 
against another heir. The heirs take as tenants-in- 
common, and each isan independent owner of his 
own share. Nor can the suit be possibly regarded 
as an administration suit which can bind the in- 
terest of all the heirs. 

The principle of equity that the heir seeking the 
relief that the decree against hisco-hcirs is not 
binding on him should pay the proportionate debt 
before obtaining such relief, bas no application to 
Muhammadans in Burma. HABIBA v. Swa Kyan 

Rang. 617 

Divorce—Adjournment- Rule as to adjourn- 
ment of case for one year—Whetier substantive 
right of husband—Husband, if can waive the right. 

The ruleof Muhammadan Law, that the final order 
dissolving the marriage should not be passed until 
after the expiry of one year from the date when the 
necessary facts are established, is one of substan- 
tive law. The rule is a substantive right of the 
husband and the husband for whose benefit the con- 
dition as to adjournment is imposed has a right 
to waive it. 

A Muhammadan marriage is nota sacrament, but 
isa contractual relationship, and a Muhammadan 
husband has got an almost unrestricted right to 
divorce his wife. If, therefore, incases in whicha 
judicial divorce is permissible, a certain condition ig 
laid down to his advantage, postponing the divorce 
for a period, and he does not wish to avail himself 
of this condition, itis not against the spirit of Mu- 
hammadan Law to allow himto give up the benefit 
of that condition. BADAR Din», ALLAH RAKSI 








Lah. 389 
Dower. Ses Bengal, Agra and Assam Civil 
Cou:ts Act, 18:7, s. 37 1 


— -—-————Law applicable — Scope of. 
Muhammadan texts and the principles of Muham- 
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madan Law have been applied todetermine every 
facet of the law of dower among Muhammadans— 
whether dower is payable apart from express 
agreement ; what principles determine its amount if 
unspecified ; whether it can be agreed or added to 
after marriage: whether in whole or in part it is 
to be deemed to be ©“ prompt” or “deferred”; 
whether prompt dower is payable on demand or 
otherwise ; whether non-payment of prompt dower 
is a defence toa husband's suit for conjugal rights 
before consummation or after consummation ; whe- 
ther the promise of an excessive sum as dower can 
be enforced: whether the wife isa mere unsecured 
creditor for dower; whether a widow having ob- 
tained possession of her husband's estate in lieu of 
dower hasa right to retain possession until the 
debt is satisfied. On all these matters, as is well- 
known, the Courte will apply the Muhammadan Law 
in Bengal, Bihar, Agra and Madras, as well as in 
the other provinces, Nor is it reasonable to suppose 
that any other law could be applied to determine 
whether dower can be remitted by the wife’s father; 
or by the wife herself ; what is the effect upon the 
wife’s right to dower of her exercising her ‘option 
of puberty"; of her being divorced before consum- 
mation; of her husband dying before consumma- 
tion SABIR HUSAIN 1 FARZAND Hasan 1PC 
Dower—Law of dower in Suraya, whether 
substantive rule of lawor canonof interpretation 
or construction or rule of evidence. 

Alth ugh the Majority Act «IX of 1875) does not 
affect the capacity of any person to act in the 
matter of marriage or dower, where the husband 
who is by his own person law a minor at 
the time of his marriage, is married by his 
father in the exercise of afa'her’s rightsoto do 
(the right of jabr), no law, save the 
medan Law, makes any contract to pay dower bind- 
ing uponthe minor. According tothe general law 
of Intia there is no rule which gives a guardian 
power to bind his infant ward by a parsonal co- 
< venant. The father’s power as natural guardian to 
do so in respect of dower is the creature of the 
Muhammedan Law of marriage, there is no rule of 
general law which makes a guardian liable as 
surety when he enters into a contract on behalf 
of his minor son This particular doctrine of 
the Muhammedan Law should not be required to 
ecnform to a particular feature of the general 
law or should be interpreted in the light of it. 

The passage in Suraya relating to the law of dower 
is nothing less than a substantive rule of law and 
cannot be described as a canon of interpretation 
or construction or a rule of evidence, To a 
doctrine which enlarges the right of the wife or 
improves her security in respect of doweran im- 
portant purpose must be attributed; and it wouli 
only mutilate the substantive law laid down by the 
Suraya if its rule as tothe liability of the hus- 
band’s father were to be ignored. Sapir HUSAIN v. 
FARZAND Hasan 1PC 
—— -— —— -—Nuture of—Agreement io pay dower 

is part of marriage contract — Principles of 

Contract Act and justice, equity and gool 

conscience, if can be applied. 

The right of a Muhammadan wife to her dower is 
a fundamental feature of the marriage contract: it 
has a pivotal place in the scheme of the domestic 
relations affecting the mutual rights of the spouses 
at more than one point. The marriage contract 
is easily diesoluble and the freedom of divorce and 
the rule of polygamy place a power in the hands of 
the husband which the law-giver intended to restrain 
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by rendering the rules as to payments of dower 
stringent upon the husband. By Muhammadan 
Law, marriage itsolf is viewed as a civil contract 
and the agreement to pay a certain amount of 
dower isa part of the contract of marriage. The 
mere principles of the law of contract as embodied 
in the Contract Act, are insufficient of themselves to 
account for the main features of the law of dower. 
Sante Husain v. Farzanp Hasan 1PC 

Dower—Shia Law — Law of dower in 

Suraya, applicability. 

The Suraya in Book No. I, Chap. V, s. 3 deals with 
the laws of dower and the Skarak Lomi gives the 
same rules There is no book of authority on Shia 
Law which conflicts with these authorities. It, 
therefore, follows that the doctrine of Suraya should 
be applied in the case of a dower even if it is not 
consonant with justice, equity and good conscience 
Sastre HUSAIN v FARZAND Hasan 1PC 
~—— ——~———— Surety — Personal liability as 

surety by Shia father to pay dower at his infant 

son's marriage—Money, if can be recovered on his 
death from his estate in hands of heirs. 

Where a Shia -Muhammadan personally under- 
takes the liability asa surety for the payment of 
dower at the marriage of his infant son who has 
no means of paying it, the amount can be recovered 
on his death from the estate in the hands of the 
heirs according to the Shia Law of dower. SABIR 
Husain v FARZAND Hasan * 1PG 
- Gift—Mushaa—Gife of undefined share in 

land to persons jointly —When valid, 

Under Muhammadan Law a gift of undefined 
shares inland in favour of two or more persons 
jointly iz valid, if accompanied by delivery of pos- 





session. Musa Basa BONDRE v. BADESAHEB PAKIR- 
MAYOMED BonDRE A Bom. 376 
——_——Texts—Interpretation of Hanafi Law — 


Opinion of Abu Yusuf should be preferred. 

Is is a general rule of interpreta!ion of the Hanafi 
Law that where thsre isa difference of opinion 
hetween Abu Hanifa and his two disciples, Abu 
Yusuf and Imam Mohammad, the opinion of the 
disciples prevails. Where there is a difference of 
opinion between Abu Hanifa and Imam Muhammad, 
that opinion is to be accepted which coincides with 
the opinion of Abu Yusuf When the two disciples 
differ from their master and from each other, the 
authority of Abu Yusuf is generally preferred, 
KOTAMBIYAKATA Patau Kurti Umma v. NEDUNGADI 
Bang, Lro, CALICUT Mad. 699 

Wakf. See Obaritable and Religious Trusts 

Act, 1920 453 
———- —Gift and wakf—Distinction between, 

The two cases of gift and declaration of w1kf are 
quite different ; inthe caseof a gift the property 
passes from one person to another; in the case of a 
declaration of wakf, a person who owns certain pro- 
perty, declares that for the future he will hold it not 
for himself as owner but on behalf of the wakf as 
mutawalli ; the property being already in his pcsses- 
sion, he cannot possibly transfer possession of it from 
himself to himself. Hasse Nyse v. U News ZIN 

' Rang. 942 
— ——Oral declaration—Wakf, if valid. 

The validity or otherwise ofthe wakf must be 
decided according to Muhammadan Law, and an oral 
declaration of wakf is good under Muhammadan Law. 
Hazes NYEE?. U News ZIN Rang. 942 
——— —__— Shafi and Hanafi School —Delivery 

of possession, if necessary. A 

So far as the Shafi School is concerned, there is no 
doubt that delivery of possession is not necessary to 
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constitute a valid wakf. Even according to Hanafi 
School, no delivery of possession is necessary. 
Koramprvaxata Patou Kurr Umma v. NEpUNGADI 
Bank, LTD. CALICUT Mad. 699 
Wakf—Makf is religious matter. 

The doctrine of wakf is interwoven with the 
entire religious life and social economy of the 





Mussulman, Haser Nyere v. U News Zin Rang. 942 
Mushaa. Sre Muhammadan Law 376 
Negligence. Ses Tort 19 


Negotlable Instrument — Negotiability— Essen- 
tials of—Pahunch’ is ordinary receipt and not 
negotiable —Custom of its negotiability, if offends 
against law and public policy. 

In order that an instrument may acqu re 
negotiability, the following requisites are necessary: 
(1) the instrument must be in aform capable of 
being sued on by the holder of it pro tempore in 
his own name; and(2) it must be by the custom of 
trade transferable like cash by delivery. Failure 
to comply with either of these requirements prevents 
the instrument being a negotiable instrument at 
all. The ‘pahunch’ is an ordinary receipt in writing 
chronicling the fact that a certain amount is 
received by the peson signing it from another 
person and does not create any obligation on the 
part of anyhody to pay the amount mentioned ın ıt 
either expressly or impliedly. It is neither a bill 
of exchange as defined in the Negotiable Instruments 
Act nor a hundi nor any other document entitling cr 
purporting to entitle any person to payment by any 
other person of any stated sum of money, and 
as such, is not negotiable, 

‘Pahunch’ receipt not being a Lill of exchange 
payable on demand, the custom prevailing in 
mercantile community by which ‘pahunch’ iv 
negotiable like a bill of exchange by mere 
endorsement, is neither reasonable nor certain and 
offends against public policy and also against the 
law with regard to the stamp as the object in 
circulation of ‘pahunch’ is to escape payment of 
the requisite stamp duty. FIRM Js4NGALDAS-OoIMAN- 
pas V. FIRM UHETUMAL-BULOBAND Sind 591 
Negotiable instruments Act (XXVIof 1881), 

ss. 64, 69—Promissory note—Presentation when 

necessary. 

It is clear from the provisionsof ss. 61 and 69, 
Negotiable Instruments Act, that in order to charge 
the maker of a promissory note payable on demand, 
presentment is necessary only if the note is payable at 
a “specified place”, MoŁAMMAD ISMAIL-MAULA Bak. S.i 
v. ABDUL MAJID KHAN Lah. 175 
————8s.64, 69—Specific place includes erty, 

town and village—Mere possession of note, when 

suficient. 

A city, town or villageat large, may be taken to be 
a specified place within the meaning of ss, 64 and 
69, Negotiable Instruments Act, but its presentment 
there would only benecessary, or indeed reasonably 
possible, ifthe maker has his residence cr place of 
business there. In the absence of such residence or 
place of business the mere possession of the promissory 
note by the maker in the city, town or village men- 
tioned, would be sufficient. Kiem MOHAMMAD ISMAIL 
Maura Baxiss v, ABDUL MAJID Ki an Lah. 178 
— $, 76 (a)—S. 76 (d, applicability of— 

Whether applies to promissory notes—‘Maker”, 

“Drawer”, scope of. 

Throughout the Negotiable Instiuments Act, a clear 
distinction appears to have been made between 
“maker” and “‘diawer”,the former word being used 
in a more general sense as applying to promissory 
potes, negotiable instruments and cheques, while the 
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word ‘drawer is restricted to bills of exchange or 
cheques only, and is nowhere used in connection with 
promissory notes. It follows, therefore, that the in- 
tention was to limit the operation of cl, (d) of s. 76 to 
bills of exchange and cheques only and not to extend 
it to promissory notes. Firm MOHAMMAD ISMAIL MAULA 


Bakssa V. ABDUL MAJID KHAN Lah, 175 
New plea, Ser Practice 379 
Nuisance. See Injunction 705 


————Throwing filthy water on neighbour's land 
— Easement, if can be acquired—No such right 
acqutred— Poiluting, if nuisance—Reme ties. 

The right of throwing filthy water on a neigh- 
bour’s land is an easement which can be acquired 
either by grant or under s. 15, Easements Act, by 
prescription; the words “any other easement” in 
that section are comprehensive enough to include 
such a right Where such a right has not been 
acquired, the act of polluting amounts toa nuisance 
which is actionable. ln an action for nuisance, the 
defendant may justify his act by relying upon 
prescription. The remedies for nuisance are three- 
fold: abatement, damages and injunction. But where 
the remedy by injunction is available, that is the 
preferable course as abatement may prove a hazar- 
dous proceeding. RAMASUBBIER v. Masomep Kuan 
Sa EB Mad, 705 


Opium Act (1 of 1878), s. 9—Wife, liability of 
jor possession of opium jointly with husband. 

To make the wife liable for illegal possession of 
opium jointly with her husband, something more 
must be proved beyond the fact that the opium was 
found in the house and that she knew of the exist- 
ence, suchfor example as that she took the slightest 
part in the disposal of the opium or dealing 
with it in any manner. It is not always that 
the wife cannot be held responsible fur what she 
and her husband are fuund in pussession of. NGA 
Sawe Tor v. EMPEROR Rang. 27 


Oudh Estates Act (| of 1869), 88. 2, 10, 22— 
—‘Heir" and “legatee” whether restricted to 
immediate heirs and legatees—First successor tak- 
ing by bequest, whether “heir.” 

“Heir” is“a person who succeeds by descent to an 
estate of inheritance, It is nomen, collectiwum and 
extends to all heirs; and under heirs, the heirs of 


heirs are comprehended ix infinitum”. The words 
‘heir’ and ‘legatee’ used in the Act 1 of 1869 with 
reference to a taluqdar or grantee .. seres ArGe Dot 


restricted to the immediate heizs and legatees of 
taluquar, grantee or person, Itis a noticeable and 
intentional feature of the Act that itdoes not apply 
the word “talugdar” to anyone save the individual 
mentioned in list No, lief. ss. 2 and 10), The result is 
that any subsequent holder is referred toin the Act 
as an “heir or legatee”. 

Independently of the general considerations it is 
prima facie unreasonable that in a case in which the 
name of a deceased owner was entered in the lists, the 
first successor after the passing of the Act should 
not be regurded as his heir in spite of the fact that he 
takes by inheritance and not by transfer or bequest, 
The opposite view would du unnec.ssary violence 
to the Act in the interest of a literal construction. 

The word “heir cannot be restricted to those who 
inherit under s. 22 : itis used ins. 23 and applies to 
every estate whose owner was entered in lst No. 1 
whatever the rule of succession. The limitations 
prescribed by the lists.......... ate as much rules of 
succession so far as they go as the provisions of as. 22 
and 23 of the Act of 1869. Gaya Bakusy SINGH v. 
Deo SINGU G2aPG 


irdi 
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———— ss, 3, 2, 10,22,14—Sanad granted before 
Act —Whether operate; as creatures of. 
: After the Oudh Estates Act (I of 1869) the 
sanads granted to a taluqdar before the Act operate 
under s. 3 as the creatures of the Act and the Act 
itself confers the titie. Gaya Bakes; SINGH v. Dro 
SING 4 625P6 
s, 10, See Oudh Estates Act, 1869, s. 2 

625 
s 10—Name of deceased person entered in 

List No, 1—Hffect. 

Entries in list No.1 of dead men’s names are or not 
uncommon. His death before the Act was passed into 
law makes no difference in his status or in his rights. 
Gaya Bakesa Sinaa v. Deo SINGA 625PG 

l — s. 14—85, 14, scope and applicability — 

Bequest within retrospective words of s. 14 to 

person who would have succeeded according to 

provisions of Act—Consequences of s l4, if follow 

—Crown Grants Act (XV of 1895), if abrogates 

Oudh states Act (I of 169). 

In the case of a bequest which is within the re- 
trospective words with whichs. 14 opens and which 
was made by a talugdar to a person who would have 
succeeded according to the provisions of the Act 
had they been in force at the time when the succes- 
sion opened, the consequence attached by the szction 
js thatsuch pers n “shall have the same rights and 
powers in regard tothe property. .........and shall 
hold the same subject to the same conditions and to 
the same rules of succession” as the testator. This 
provision was intended to indicate how the Act was 
to take effect upon such property and not to perpetuate 
a system of succession under the bare terms of the 
original sanad and outside the main provisions of the 
Act. This iss question of the intention to be collected 
from the language us:d, The section-is expressly 
dealing with a case in which the taluqdar has parted 
with his interest or part thereof priorto the Acb, 
Whatever defects may be imputed to the draftsman- 
ship of the Act and whatever their consequences, itis 
difficult to suggest that the statute designedly provid- 
ed that estates should in some cases within s. 1$ run 
for all time on the bare general principle provided 
by a sanad, and that the reference to “rights and 
powers”, conditions” and “rules of succession” should, 











in thess cases, import none of the elaborate provisions ` 


of the Act. No doubt.some saving of vested rights 
may be implied in retrospective legislation, but 
subject to that the section operates retrospectively as 
well as prospectively in order to achieve the same 
result for all estates of the same class. It opsrates 
alike whether the transferee is an heir-apparent, 
another talugdar or a younger son. In giving the 
other talugdar the same rights as the transferor, the 
Act may have been unhappy, since the talugas 
might not be subject to the same rules of succession. 
But the purpose of the section was to make the 
acquisition descen] with the old estate. Likewise, 
the inclusion within the section of persons who would 
have succeeded under the Act, is intended to pre- 
serve in such cases the same character tothe estate 
as it would have continued to bear if the succession 
had been ab intestato. If a transfer or bequest is 
made to a person in the prescribed line of succession, 
there is reason for placing the transferee or legatee 
inthe same position with regard to succession to the 
estate as the transferor or testator; but if the pres- 
eribed line of succession is broken by a transfer or 
bequest of the entailed estate toa person outside the 
prescribed line, it seems not. unreasonable that the 
fetter of the entail, such as it js, should no longer 
apply to the estate. 
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In 1859 at the Second Summary Settlement, the 
estates in question were settled with Af. In accord- 
ance with requests made to talugdars by Government 
that they should make wills specifying the names of 
their heirs in cases where there was no practice of 
gaddinashini by custom or sanad, M on March 5, 
1860, executed a dccument called an tkrarnama 
stating: “I therefore desire and apply that after my 
death my estate should remain intact and impartible 
in my family in the name of my eldest son R accord- 
ing to the enstom of raj gaddi and the younger 
brothersshall be entitled to receive maintenance 
from the holder of the gaddi.” In compliance with 
these wishes, the sanad granted to him ina common 
form on November 24, 1862, conferred ‘the- full pro- 
prietary right, title and possession” on him and his 
heirs for ever subject to conditions asto payment of 
revenue and the observance of certain rules of good 
behaviour towards Government It provided also:~ 
“It is another condition of this grant that in the event 
of your dying intestate or of any of your.successors 
dying intestate the estate shall descend to the nearest 
male heir, according to the rule of primogeniture, 
but you and all your successora shall have full 
power toalienate the estate either in whole orin 
part by sale, mortgage, gift, bequest or adoption to 
whomsoever you please.” M died in 1863 and was 
succeeded by his eldest son R. In 1669 when Act I 
(the Oudh Estates Act) was passed in the lists pre- 
pared under g. 8 thereof, ths estates in question 
weieentered in list No, 1 and the name of # (though 
dead) was entered in lists Nus.1, 2 and 5. In 1889 
& died without male issue and was succeeded by his 
brother. On his death without issue on October 23, 
1906, he was succeeded by his widow. 

Held, that the effect of s. 14 was not to stereotype 
this estate as one which could never attract the 
course of succession prescribed by the Act, but on the 
contrary to put R, though a devisee, under the 
operation ofthe Act as the holder of an estate within 
lists Nos.1,2 and 5, Whether or not s. 22 applied to 
his case of its own force, it is applied by s. 14. On this 
view the widow was in 1905 the rightful successor to 
her husband under cl. (7) ol s. 22. The Crown Grants 
Act of 1593 did not abrogate the Act of 1869 and had 
no bearing on the matter. Gaya ISAKGBH SING. v. DEO 
625 PC 
——— s. 22. See Oudh Estates Act, 1869, s. 2 


25 

Oudh Rent Act (XXII of 1886), $.127—Suitt Jor 

ejectment and arrears of rent—Defendants cluiming 

as heirs of deceased occupancy tenant but failing 
to prove it—Suit held must be decreed. 

Where in suit by a zemindur for arrears of 
rent and for ejectmeut of the defendants tieating 
them as trespassers, under s.127 of the Oudh Rent 
Act, the defendants claim to be heirs of the deceas 
ed in whose tenancy the land formerly was, and it 
is found that the defendants are not the heirs but 
another person, the suit should be decreed. The 
question whether or not the real heir has actually 
surrendered the holding in favour of the plaintiff is 
wholly immaterial in such a cass. Bisuwa Nata 
Saran SINGA v. SRI NARAIN Sinea Oudh 616 
Parsi Marriage and Divorce Act (il! of 1936), 

s. 32 (b)—Kight to sue for nullity of muritage on 

account of wife's unsoundness of mind accruing 

before new Act—Lnstitution of suit more than 
three years after marriage and after passing of 
new Act—Maintainability. 

The provisions of s. 32 (b), of the new Act apply 
to 8 case where theright to sue for the nullity of 
the marriage onthe ground of the wife's unsound: 


oN 


s 
Vol. 173] 
Pars! Marriage and Divorce Act—contd. 


ness of mind accrues before the passing of the new 
Act bat the suit is brought after the Act and more than 
three years after the marriage, by virtue of s, 52 
and not s. 27 of the old Act of 1865. Such suit, 
therefore, is not maintainable. PHIROZE Bomanseaw 
POTHIWALA v, SAIRINBAI PHEROZE POTHIWALA 

Bom 395 
—~-~ $5,32 (b), 52 —Conditions in Proviso to 

s. 32 (b), must be satisfied before suit lies. 

The conditions laid down in the proviso tos. 32 
(b), Parsi Marriage and Divorce Act, are cumulative, 
so that before the suit canlie, plaintif must show 
that she was ignorant of his wife's unsoundness of 
mind at the date of the marriage, and secondly, 
that the suit has been brought within three years, 
not from the date of his knowledge of- the wife's 
unsoundness of mind, but within three years from 
the date of the marriage. Psrroze Bomansuaw Pot. I- 
WALLA V. SHIBINBAI PutrozE POTHIWALLA Bom. 395 
—S. 32 (g) -Desertion —What is — Proof of 

-It must beat least for three years, wilful and 

without consent by one spouse of the other. 

The word ‘desertion’ has not been defined, but read- 
ing s. 32 (g) along with s.2(3) of the Parsi Marriage 
and Divorce Act, it is necessary for the plaintiff wife 
to prove (a) that she has been deserted by the defen- 
dant for at least three years, and (b) that she has 
been deserted without reasonable cause and without 
her congent or against her will. It is difficult to 
define the word ‘desertion’ so as to cover all possible 

‘facts and circumstances; but in its essence, itis the 
abandonment of one spouse by the other with the 
intention of breaking off matrimonial relations 
between them and thereby bringing the cohabitation 
to an end. Desertion, however, must be a wilful deser- 
tion by the one against the wishes of the other. The 
question of desertion cannot be decided merely by 
enquiring which party left the matrimonial home 
first. Itis the party who by hig or her conduct 
brings the cohabitation to an end, that is guilty of 
deseretion. Kusorsaep MUNOHERII KAPADIA v. 
MUNOHERJI SORABJI KAPADIA Bom. 430 
mS, 32 (|) = Plamtijf to prove that defendant 
ceased to be Parsi during their married life— 

Defendant, if can show that he had become Parsi 

again at timeof filing suit—Scope of s. 32 (j). 

Under the strict wording of s 32 (j), Parsi Marriage 
and Divorce Act, it is enough for one of the spouses 
to provethat the other spouse has ceased to bea 
Parsi Zoroastrian during their married lives. The 
Act does not say that the defendant should not only 
have ceased to be a Parsi, but must continue to be a 
non-Parsi till the date of the suit or for any parti- 
cular period oftime. It is not, therefore, open to the 
defendant to show that he 
Zoroastrian again, either when the suit was filed, or 
before the hearing. It is enough if the plaintiff 
shows that during their married life, the defendant 
had ceased to followthe tenets and doctrines of the 
Zoroastrian religion. The onus lies upon the 
plaintiff, and inthe discharge of that onus she is 
entitled to rely upon any admission which the defen- 
dant may have made, provided it is clearly and un- 
equivocally made, and has not been withdrawn nor 
satisfactorily explained. 

Obiter.—The words of s. 32 (j) are sufficiently wide 
to cover the case of a Parsi Zoroastrian who has 
ceased to be such without having been converted to any 
other religion. DHUNBAI Sorapyt PALK JIWALLA V. 
SORABJI ARDESHIR PALKHIWALLA Bom. 373 
S, 34—~-Legal crueity—What is— Grounds 

for separation—limproper behaviour — Criterion— 

Factors to be taken into consideration. 
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The word ‘cruelty’ which is found in s. 34 has not 
been defined in the Parsi Marriage and Divorce Act 
put there is no doubt that it means legal cruelty as 
understood in English Law, namely injury, causing 
danger to life or limb or health, or reasonable ap- 
prehension of such injury. In order that there may 
be legal eruelty, there must be actual violence of such 
a character as to endanger personal health, bodily 
as well as mental, or safety; or there must be a 
reasonable apprehension of it. Øruelty in the legal 
sense need not necessarily be physical violence 
either to the husband or the wife. If may even 
consist in a course of harsh conduct pursued by the 
husband towards his wife and/or their children, and 
also vice versa by the wife. Even a single act of 
gross cruelty may be enough to constitute legal 
cruelty if itis such asto lead to a reasonable ap- 
prehension of further acte of cruelty towards the 
aggrieved party. It is not merely improper behaviour 
that constitutes the ground for judicial separation, 
it is mach wider than that; it must be a behaviour 
of such a nature asto make it improper for husband 
and wife to live together in future. There is no 
definition nor description of what would amount to 
such behaviour, and there cannot be one. The safest 
criterion, is to consider the course of the conduct of 
the parties towards each other during their married 
lives and to consider whether the plaintiff has shown 
just and lawful grounds not only for living separate- 
ly from his wife, but for asking for a decree of the 
Gourt for judicia] separation. The causes of dis- 
agreement between husband and wife must be grave 
and weighty, and such as showan absolute (that is 
moral) impossibility that the duties of the married 
life can be discharged. In determining what is moral 
impossibility, the feelings and customs of the Parsi 
community must be taken into consideration and 
the grave responsibility not to permit the relaxation 
of the marriage bond further than the conscience of 
the community will approve, must be borne in mind, 
Cowasst Nussgrwansi PATUOK v. Sugara Cowassr 
Patuck _. Bom. 667 
Partition—Costs—Should be first provided for. 

The costs of a partition suit have first to be 
provided for, and no party or transferee can get any- 
thing except what is left, if anything. RAMDJONE 
BULAKIDAS V. Keparnata Mouata , Cal, 828 
Partition Act (iV of 1893), S. 4—Section is not 

governed by s. 2 (d), Transfer of Property Act— 

‘Transfer’ includes transfer by operation of law. 

Section 4 of the Partition Act is not governed 
by s.2 (d) ofthe Transfer of Property Act. The 
word ‘transfer’ in the section, includes not only 
transfer by private SEE a EAR transfor by 

i aw, Cartnrauaran DE v. AMBINI RAJ 
operation of l ates 
Partnership—Dissolution of, by death of one 

partner—Representatives of deceased partner have 
interest in and lien upon partnership assets and 
can claim taking of accounts—Sale of property by 
surviving partner—Remedy of representatives of 
deceased is not suit for half share in property sold 
but eneral accounts. ans 

Whose ga partnership is dissolved by the death 
of a partner the representatives in interest of the 
deceased partner have an interest in and @ lien 
upon the partnership assets and can claim a taking 
of accounte as upon dissolution caused by the death 
of the deceased. If the surviving partners alienate 
any property, whether that property be in normal 
cases immovable or movable, the representatives of 
the deceased partner will have, in respect of that 
property,a lien for the amount due to them on 
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the taking of accounts. On the death of one 
partner, the other partner is entitled to sell the 
partnership property. The representatives of the 
deceased partner havea lien on all partnership 
assets for the amount found due to them on the 
taking of partnership accounts. The true remedy 
of the personal representatives of the deceased 
partner in such a caseis accordingly the taking 
of a general partnership accountand not by a suit 
claiming half the share in the property sold, 
BUGANOHAND v. LUKBE Nag. 871 
Individual members of firm, if can enter into 
larger partnership in another firm—Suit by one 
partner for accounts—Maintainability of. 

Although a firm, as such, cannot enter into a con- 
tract of partnership, because it is not a legal entity, 
still there is nothing to prevent the individual mem- 
bers of a firm from being included in & larger part- 
nershipin another firm. Eo where a firm enters into a 
partnership with other individuals, one of the part- 
ners of such firm can sue for accounts on behalt of all 
in accordance with the form of procedure laid down in 
O. XXX of the Code of Civil Procedure. Fires Bris 
Kisnore Ram Sanur v. Baro Craran Lan AL. 853 
~ Mere discontinuance of business, if amounts 

to dissolution. 

The mere fact that after a particular date no fur- 
ther business was done will not amount to a dis-, 
solution of the partnership. Farra Gunpayya vV, 
Karta SIDDAPPA Mad.194 
Partnership Act (IX of 1932), s. 4—Firm, if can 

enter into partnership with other individuals— 

Such partnership entered into— All members become 

partners and not firm, 

A firmis a legal eitity-for assessment of income- 
tax, thoughit is not such for entering into a contract 
of partnership. A fum, as such, ‘cannot enter into 
partnership with other individuals. A firm is only 
an association of persons who have no corporate 
capacity and if a partnership is in fact entered into 
and if all the partners of the firm are consenting 
parties to the agreement of partnership or are re- 
piesented by a duly authorized person when the 
contract of partnership is concluded between the 
firm and others or subsequently ratify it, a partnership 
will come into existence, though it will not be regard- 
ed as a partnership of which a firm as such is a part- 
ner. Such a partnership will have for its members 
all the partners of the partner firm and the others. 
Firm Bars KIBHOREBAM Saror v. SURO CHARAN LAL 

All. 853 
—~——— S, 14—Debt due to firm at date of dissolution 

—Whethér property of dissolved firm. 

Section 14 of the Partnership Act, is not ex- 
haustive; it only provides what the property of 
the fiım shallinclude. But, even in that definition, 
a debt due io a firm at thedateof dissolution is 
property of a dissolved firm. Appaya NIJLINGAPPA 
HATTARGI v. Suprao BABAJI LELI Bom. 766 
- 5, 69— Dismissal of suit— Conditions for— 

Dismissal of suit by unregistered firm—Assign- 

ment of claim to registered firm—Suit by such 

firm, if barred, 

Under s. 69, Partnership Act, two conditions must 
exist before asuitcan be dismissed. The contract 
must be with an unregistered firm and the person 
suing to recover the amount must be that firm or 
another unregistered firm ; it is only ihen, that there 
can be anobjection to the maiutainability of the 
suit. The mere fact that the contract was with an 
unregistered firm is not sufficient to dismiss a suit 
if the plaintiff is ctherwise competent to maintain 
it. Consequently, the mere fact that a previous sujt 
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by an unregistered fim has been dismissed, cannot 
operate as res judicata against the assignee of that 
firm which isa registered firm, inasmuch as even 
the unregistered firm can maintain another suit, for 
recovery of the same amount after its registration, 
Firm Mogan SINGH-KISHEN CHAND v. Firm JANKI 
Dass-Ram PARSHAD _ Lah. 1007 
————s, 69— Firm unregistered-—Dissolution of 
~Suit by partners to recover debts due by firm. 
A sujt to recovera debt due to a firm brought 
by person who were the only members of the firm 
at the date ofthe dissolution is a suit to enforce 
a rightto realize the property of a dissolved firm. 
That being so, the case falls within the exception 
to s. 69, and the suit, therefore, is maintainable 


even if the firm was not registered. APPAYA 
NIJLINGAPPA HATTARGI v. SUBRAO BABAJI TELI 

Bom. 766 
Passing off. Sre Tiade mark 930 


Penal Code (Act XLV of 1860), ss. 100, 300, 
302, 304—Woman being beaten by her husband 
rescued by accused and both Living together 
subsequently with consent — Brother of woman 
meeting accused and woman on road and dragging 
her away from accused— Accused firing at brother, 


killing him—Prosecution under s 302—~ Held 
accused had no right of prevate defence tn 
causing death — There was grave and sudden 


provocation and offence was one under s. 304 (1) 
and not under s. 302. A _ 
The accused - having heard the cries of a woman 

who was being beaten by Ler husband on the road 

came to her rescue and rescued her from the hus- 
band. Subsequently the accused and the woman 
lived together with mutual consent but they were 
not married, The woman was major. While they were 
together passing along the road side one day they 
met the brother of the woman who seeing her caught 
her hand and dragged her away fromthe accused. 

The accused fired at the brother who died on thespot 

and ran away with the woman, He was prosecuted 

under s. 302, kenal Code, for murder: | f 
Held, the bother had no legal right to take her by 

force when he met her with the accused and the ac- 

cused had a tight to protect ber. The accused, 
however, could not have believed that her brother 
was likely to cause her grievous Injury or death or 
that his assault was being made with any of the 
intentions which would have entitled the accused 
under s. 100, Penal Code, to cause his death, The 
accused, therefore, was not justitied by any legal 
right ot delence in causing the death. On the other 
hand he was being forcibly deprived of the company 
ofa woman of mature years who was voluntarily 
living with him and he saw that woman being sub- 
jected to violence. In these circumstances he acted 
under giave aud sudden provocation and that pro- 
vocation was sufficient in the ordinary course of 
human nature to deprive him of his self-control so 
that his action did.not amount to muider by virtue 
of Exception 1tos. 300, tenal Code, Accused, how- 
ever, Lust be accreaited with the intention of causing 
the aeceased’s death and hence, since he carried his 
intention into execution, he was guilty of culpable 
homicide not amounting to murder punishable under 

the first part of s, 304, Penal Code. Miz AKBAR V. 

EMPEROR Pesh. 698 

-8.104 — Scope — Peaceful but unlawjul 

possession onty for two hours by accused of Land in 

possession of deceased—Accused mere trespasser— 

Leceased trying to eject hum—Deceased and not 

uccused has right of private defence. | 

Where an accused succeeds in obtaining peaceful 
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but unlawful possession of certain land and remains 
in possession for only a couple of hours and the 
possession is never acquiesced in by the deceased co- 
sharer, such a possession is nothing better than mere 
trespass and does not givethe accused aright of 
self-defence ifthe person already in possession tries 
to eject the accused by force. On the other hand 
the person in possession has a right to maintain 
his possession and to inflict any necessary injury, 
short of death, in the exercise of his right of private 
defence of the property unders. 104, Penal Code in 

ejecting the accused. INDAR SINGH v. EMPEROR 
° Lak. 269 
——-——-8, 109. Suz Penal Code, 1860, ss. 120-A, 120-B 
26 


SS. 120-A, 120-B—Commission of actual 
offence—Section applicable—Trial for substantive 
offence—Persons in conspiracy to dothat offence 
should be tried for abetment, under s. 109, Penal 
Code (Act XLV of 1860). 

Section 120-B, Penal Oode, only applies where no 
offence has been actually committed and itis only in 
the latter rare cases where no crime has been committ- 
ted in pursuance of a criminal conspiracy that sanc- 
tion to initiate proceedings is necessary as some safe- 
guard against frivolous prosecution. Where, how- 
ever, the matterhas gone beyond the stage of mere 
conspiracy and offences are alleged to have been 
actually gommitted in pursuance thereof, ss. 120-A 
and 120-B, are wholly irrelevant. Conspiracy, is one 
form of abetment and where an offence is alleged to 
have been committed by more than two persons, such 
of them as actually took part in the commission should 
be charged with the sukstantive offence, while those 
who are alleged to have abetted it by conspiracy should 
be charged with the offence of abetment under s. 109, 
Penal Code. In re MALLIMAGGALA VENKATARAMIAT 

Mad. 26 

8, 120-B—Conspiracy relating to overt acts— 

Overt acts amounting to offence—Proper procedure. 
Where proof of the conspiracy is sought to be rested 

on proof of participation in an overt act which itself 

amounts to an offence, the proper course is to put the 
accused on trial for that offence. Itis not right in 
such acase to charge conspiracy on the off-chance 
of being able to secure a conviction for the overt act. 

That would lead to a misuse of the provisions of 

s. 120 B, Penal Oode, which the Oourts have always de- 

precated, It would in fact offend against a well-settled 

rule that when evidence at the disposal of the prosecu- 
tion is insufficient to secure a conviction for the crime 
committed, it is inexpedient, even though it may 
be lawful, to prosecute the accused for a conspiracy 
the proof whereof really rests on the establishment of 
the very crime. Gotoxe BEHARI Taxa v. EMPRROR 

f Cal. 65 

—— 85, 147 and 323. Bre Oriminal Procedure 
Code, 1898, s. 106 386 

— S. 148 —Failure to credit money in‘treasury 

— Dishonesty if can be presumed. 

In cruses under s. 148, Penal Code, Courts should 
be slow to presume dishonesty. Dishonesty cannot 
always be implied from the occasional failureofa 
servant immediately to credit into the treasury 
amounts recovered by him in the discharge of his 
official duties. BAPURAO v. EMPEROR Nag. 639 

s, 149. Sez Criminal Procenure Code, 1898, 
3 











s. 106 - 86 
s.182. Ser Criminal Procedure Code, 1898, 
s. 195 (1) (a) 432 

5. 186—“ Obstruction “—Constable prevented 
from regulating traffic by threatening language— 
Whether obstruction, 
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Where the Constable is prevented by the accused 
from regulating the traffic, the exact means employ- 
ed by the accused if he acts intentionallydo not 
matter. Even threatening language is sufficient to 
constitute “ obstruction " within s. 188, Penal Code. 
NANHU v. EMPEROR All. 732 
————3. 193—Prosecution under s. 193—Duty of 

prosesution, SOES 

Tn a prosecution under s. 193, Penal Code, it is 
incumbenton the prosecution to show first that the 
statement made by the accused was false and second- 
ly that they knew it or believed it to be false or 
did not believe it to be true at the time they made 

t. RAMDENI PATSAK v. EMPEROR 
the statemen as Gag 
————s. 196 —Use of evidence contemplated by 

s. 196, Penal Code. 

The use of evidence contemplated in s. 196, Penal 
Code, is use bya party or witness and not use by 
the Court. GOVERNMENT Apvocate, BIHAR v. Kumar 
SINGH Pat. 432 
———— $8. 201, 304, 323, 325—Accused under 

threat of being shot, disposing of body of deceased 

—Threat ceasing— Body disposed of — Offence— 

Person giving threat—Whether commits offence 

under s. 201—Held, on facts that accused was 

guilty under s. 323 and not under s. 304 or s. 325. 

‘Where certain persons who are directed under 
threat of being shot to take away and dispose of 
the body of a murdered person to a place from 
where it wae not likely to be recovered, do so even 
after the danger of instant death is removed i.e. when 
the person threatening goes away and ceases to ac- 
company them, such persons are along with the 
person threatening them, guilty under s. 201, Penal 
Code, and the statements of such persons admitting 
the facts amount to confession. The person direct- 
ing the disposal of the body by threatening to 
shoot, is also guilty under s. 201, and the mere 
fact that he was not presznt when the body was 
actually thrown in jungle makes no difference. 

When deceased had come to make a report about 
a murder, the accused, who was a Sub-Inspector, 
thinking that the deceased was concealing some 
facts, got angry and slapped and knocked him 
down. The deceased then went to the Police Station 
and when his report was copied down came back 
without any assistance but complaining of great 
pain, The accused took him to his house. Where 
it was alleged he was killed and his body, with 
the aid of others was thrown in 4 jungle. The 
skull of the deceased was found fractured. No 
motive whatever was suggested why the Sub-Inspec- 
tor should have wished to have caused any serious 
injury. There was absolutely no evidence at all 
that the Sub-Inspector at any time used any weapon 
which could have caused the fracture of the skull. 
It was not impossible foy the injury to „bə caused 
when the body was thrown into the ravine in the 
jungle. The doctor's evidence showed that the 
chaukidar was a man of about 6) years of age and 
it might be probable that the fracture of the skull 
was caused by throwing the body into the ravine 
after death: f , 

Held, that in the absence of any direct, medical 
evidence on the point, it was not impossible that 
death may have been caused by some iaternal injury 
inflicted by the Sub-Inspector when he first attacked 
the deceased. The fact that the accused took him to 
his house did not necessarily suggest that there was 
any intention on the part of the accused to cause him 
further injury. Of the two alternatives that the 
Sub-Inspector caused his death by hitting him on 
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the head with a latht or similar weapon and that 
the Sub-Inspector caused his death by inflicting 
some internal injury, the Court must act upon that 
which involved the lesser guilt. The accused was, 
therefore, only guilty under s. 323, Penal Code, and 
not under s. 304 or s. 325; 

Held, however, that an assault upon an old man 
of fO made in such a way that death resulted, even 
if that result was in some way unexpected, was an 
attack of a very brutal nature calling for the 
severest sentence for the offence that it was possi- 
ble to inflict. ZAHID Bea v. EMPEROR All. 838 
——— S, 211—" Falsely charges", in 8. 211, in- 

terpretation of-—False allegation against Subordi- 

nate Judge that he committed offence under s. 196, 

made to District Judge—Whether making charge 

within meaning of s. 211. 

The expression “ falsely charges” ins, 211, Penal 
Code, must be construed along with the words 
which speak of the institution of proceedings in the 
earlier part ofthe section, so that the test is “whe- 
ther the person who made the statement which is 
alleged to constitute the charge did so with the 
intention and object of setting the criminallaw in 
motion against the person against whom the state- 
ment is directed”. “An accusation made to a person 
who has nothing to do under the law with setting 
the criminal law in motion would thus not amount 
to a charge withia the section. False allegations 
of an offence under s. 196, against a Subordinate 
Judge made to such an authority as a District Judge 
for the purpose of obtaining sanction to prosecute, 
amounts to the -making of a charge within the 
meaning of s. 211. Since the object in making the 
allegations to the District Judge is to set the crimi- 
nal law in motion, and the District Judge has 
statutory power to further that object, though the 
sanction of the Local Government is also necessary 
before any Criminal Court can take cognizance of 
the offence, Government ADVOCATE, BIHAR v. Kumar 
SINGH Pat. 432 
maan 88, 211, 193—Magistrate declining to pro- 

secute—District Magistrate directing prosecution 

—Trial Magistrate commencing prosecution-—Pro- 

priety— Proper procedure. 

Once a Magistrate passes an order declining to 
take action under ss. 211 and 183, Penal Code, that 
order can be displaced only by the order of the 
Appellate Court under s. 476-B, Criminal Procedure 
Code. The District Magistrate has no power to 
direct the prosecution and ifthe Magistrate in mak- 
ing the complaint allows himself to be guided by the 
wishes ofa superior executive officer acting in that 
capacity, he manifestly acts improperly and contrary 
to law. RAMDENI PATHAK v. EMPEROR Pat.738 
m $, 235—Offence -under—Essentials to be 

proved—Mere proof of physical possession of in- 

strument or material, if suficient for conviction. 

Before an offence can be made out under s. 235, 
Penal Code, it is incumbent upon the prosecution 
to prove not only the possession of the instrument or 
material but also to prove that the possession was 
with the intention of using the same for the pur- 
pose of counterfeiting coin or with full knowledge 
and belief that it was intended tc be used for that 
purpose. If the prosecution fails to prove the neces- 
sary intention, “knowledge or belief, a person cannot 
be convicted under that section by a mere proof of 
physical possession of an instrument or material. 
In re MORSAN Mad 394 
——-—— 88, 300, Excep. 4, 302, 304—Sudden 

fight—Use of weapon by accused against unarmed 

person—Bacep. 4 to s. 300, if applies—Sudden 
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quarrel between accused and deceased—Deceased 

expressing intention of attacking and kicking ac- 

cused and actually advancing towards him—Ac- 
cused stabbing deceased with knife in sudden fight 
and causing his death—Offence, if comes under 

s. 302 or s. 304. 

The using of a weapon by one person against an 
unarmed person in a sudden fight is not within the 
limits of Exception 4 to s. 300, Penal Code, of a sudden 
fight, because it is expressly provided that no unfair 
or undue advantage must be taken by one of the com- 
batants if the plea of sudden fight is to be raised 
by way of exception. . 

A sudden quarrel arose between the accused and 
the deceased during which the deceased expressed hig 
intention of attacking and kicking the accused and 
actually advanced towards him. A sudden fight 
ensued in which the accused used a clasp knife and 
inflicted a serious wound in the chest of the deceased 
which ultimately caused his death: 

Held, that the accused suffered sudden and grave 
provocation, and in the course of struggle, lost his 
power of self-control and did not inflict the injury 
with the intention of causing such bodily injury as 
was likely to cause death. In the circumstances, 
therefore, the proper conviction was one under a. 304 
and not unders, 302. SYED AHMED v, THE Kine 

| Rang. 298 

——— 88, 300, 302. Ser Penal Code, 1860, s. 100 

° 698 

mama S$. 302 — Offence of murder or culpable 
homicide, when constituted. 

It is not only an intention to kill that constitutes 
an offence of murder or of culpable homicide. Ifa 
person does an act with the knowledge that his act is 
likely to cause death, or such bodily injury aa is 
likely to cause death, he can be guilty of culpable 
homicide or even of murder in that case also. DILDAR 
Kuan v. EMPEROR Oudh 339 
— 5, 302—Serere injuries inflicted by accused 

—Victim dying due to gangrene caused by injuries 

—Accused, if guilty of murder. 

Where a person is seriously injured by the ac- 
cused, and asa resultof the injuries a gangrene 
sets in and becomes the immediate cause of death 
of the victim, the accused is guilty of an offence 
under s. 302, Penal Code. 

(Held, however, that the question whether the 
accused were guilty under s. 3020r not, was more 
or less academic as, even if the accused were found 
to be guilty of offence punishable under s. 326, 
only they would deserve nothing less than transpor- 
tation for life, considering the number and nature 
of injuries inflicted by them on their victim.) Lan 
SINGA v EMPEROR Lah. 30 

ss 302, 304—Listinction—Inteniing to 
cause injury, accused striking deceased on head 
with heavy wooden bar knowing it would cause 
death—S. 302, Part II, if applies — Conviction 

under s 302, propriety of. . 

The second part ofs. 304, Penal Code, deals with 
cases where the act is done with the knowledge 
that itis likely to cause death but without any 
intention to cause death or tocause such bodily 
injury as is likely to cause death. Ifa person in- 
tending to cause an injury to another person 
strikes him on the head witha heavy wooden bar 
with the knowledge that it is likely to cause death, 
it cannot be held that he did not intend to, cause 
the injury that he knew he was likely to cause. 
There isno alternative butto convict the accused of 
murder punishable under s. 302, Penal Code. 
Aone Tuan y. Taz Kine Rang. 92 
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———— 88. 302, 304, Part I—Accused injuring 
deceased's leg above ankle with dah—Bones and 
arteries cut—Deceased dying—Offence held one 
under s. 304, Part I. 

Held, that where the intention of the accused was 
to cut the deceased on the leg, and the cut inflicted 
was quite lowdown near the ankle, a man who 
directed a blow in this direction as a general re- 
sult would bea man who did not intend to cause 
injury sufficient in the ordinary course of nature to 
cause death, because most cuts on the leg are not 
injuries sufficient jn the ordinary course of nature 
to cause death. Though the blow was delivered with 
great force; and cut the bone and arteries, and even 
residents in the jungle must be held to know that 
a violent blow of this nature with a formidable 
weapon was likely to cause death wherever the blow 
may fall, no intention higher than this could be im- 
puted against the accused His conviction, there- 
fore, under s. 302, Penal Code, must be altered to 
one under s. 304, Part. I. Anor AtMEDv. Tae Kine 


Rang. 87 ” 
———— 88. 304, 323, 325. Ser Penal Code, 1860, 
s. 201 838 
Pa 364— Conviction under s. 364—Essentials 
or. 


For a conviction under s. 364, Penal Code, it is 
necessary to show that there was a pre-conceived plan 
for committing the murder. GonoKE BEZARI Taka. 
EMPERORe Cal. 65 





part of accused to commit any act mentioned in 

section—Mere possession of dagger, if enough justi- 

fication for conviction under s. 382. 

The accused entered the betel plantation with in- 
tention lo commit the‘t and was surprised there by 
the ownerand the latter's wife. The accused had 
with him a dagger of the kind used for cutting 
palm stems by toddy extractors. The ownerof the 
plantation was a man of 65. The accused inflicted no 
injury with the dagger, and although thus armed, 
was actually over-powered and tied up by the old 
gentleman and his wife : 

Held, that s. 382, Penal Code, had no application 
in this case, The mere possession ofa dagger did 
not justify a conviction under this section, in the ab- 
sence of any proof of any preparation to cause any of 
the acts mentioned in the section. NeaSuwe Bra Uv. 
Tare Kine Rang. 144 

S. 397—Robbers exhibiting weapons but not 
inflicting blows with it, if can be punished under 
section. 

If robbers so exhibit dangerous weapons as to 
intend that by their exhibition of them, the persons 
robbed or sought to be robbed are likely to be fur- 
ther intimidated and that the commission of robbery 
might be facilitated, the robbers can be punished 
under s. 397, Penal Code although they do not actually 
inflict ‘blows with these weapons. In re THEVAR 
SERVAL Mad. 450 

ss 403, 411—Misappropriation — Actual 
conversion or appropriation is necessary, mere 
intention or preparation not suficient. 

In order to frame a charge of criminal misappro- 
priation it must be proved that actualconversion or 
appropriation of the property by the accused for his 
own use had taken place, Mere intention and pre- 
paration to misappropriate the property are not 
sufficient to constitute offence under s. 411, Penal 
Code. In re RAMAKKAL Mad. 317 

s. 411— Finder of property —His duty before 
appropriating it stated—Child finding lost currency 
notes on street—Notes found with accused and re- 
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covered shortly after loss—Held, no offence was 

committed under s 411. 

A very high standard of honesty is demanded of 
the finders of Inst property. Before appropriating it, 
they must attempt to find the owner, if they have 
means of so doing Ifthere is no clue to the owner, 
the finder must use all reasonable means to find the 
owner and must wait a reasonable time to allow the 
owner to claim the property before he appropriates 
it. . 
Whereas person lost some currency notes and they 
were found by a child in the street and ultimately 
came in the possession of the accused to whom they 
were traced and ultimately recovered within a short 
time of the incident: 

Held, that no offence was committed under s. 411 
in the circumstances of the case. In re RAMAKKAL 

Mad, 317 

- $. 415—Cheating — Essentials — Post-dated 

cheque — Payment not made — Whether criminal 
offence, 

In the offence of cheating there are two elements— 
deception and dishonest inducement to də or omit to 
do something. Mere dishonesty is not a criminal 
offence. Moreover,-to establish the offence of cheat- 
ing, the complainant would have to show not only 
that he was induced to do or omitto doa certain act 
but*that this induced omission on his part caused or 
was likely to cause him some harm or damage in 
body, mind, reputation or property—which are 
presumed to be the four cardinal assets of humani- 
t 





y. 

A post-dated cheque in payment ofgoods already 
received isa mere promise to pay ona future date. 
Anda broken promiseis nota criminal offence, 
thoughit may amount in certain business relations 
discreditable behaviour. M.M S.T. CsIDAUBARAM 
OHETITAR V. SHANMUGHAM PILLAI Mad. 14 

s. 447— Previous order under s. 144, Ori- 
minal Procedure Code—Whether can be considered 
to test the bona fides of person prosecuted under 

8. 447. 

Where by an order under s. 144, Criminal Pro. 
cedure Code, a person was restrained for doing a 
particular act on a particular lend, it is relevant 
to consider that order in a trial under s. 447, Penal 
Code, for an offence alleged to have been committed 
by that person, for the purpose of testing bona fides of 
the person against whom that order was made, 
although that order may not be taken into con. 
sideration for establishing the possession of the 
complainant. RaMKISHON AGARWALLA V., EMPEROR 

Pat, 747 

S. 477-A—" With intent to defraud” within 

meaning of s.471-A, what is—Differenve between 

act done “ dishonestiy © and “ fraudulently " 
pointed out. 

A reference to s. 25 of the Penal Code, shows that 
the expressions “fraudulently “ and “ with intent tọ 
defraud” are synonymous; but there is no further 
definition of their meaning in the Code. 

The difference between an act done dishonestly 
and an act done fraudulently is this. If there is the 
intention by the deceit practised to cause wrongtul 
loss that is dishonesty ; but ever in the absence of 
such an intention, if the deceitful act wilfully exposes 
anyone to risk of loss, there is fraud. Suxuamoy 
MAITRA v EMPEROR Pat. 759 
s. 500—Slander—Burden of proof lies on 

accused to establish plea of justification. 

In a case under s. 500, Penal Code, for slander, the 
burden lies on the accused to establish a plea of 
justification for the imputations made and not on the 
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complainant to prove that the statements complained 
of te false. SUKBADAYAL v. SARASWATI Nag. 844 
Pieadings—Allegetion in plaint not denied in 
- written statement—Allegation, if should be proved. 

Tf an allegation made in the plain tis no t de- 
nied in the written statement, it is taken to be 
admitted, acd need not be proved. Appara NILIN- 
GAPPA HaTTARGI V. SUBRAO BABAJI TELI Bom. 766 
—Amendments—Principles governing—Amend- 

ment not substituting cause of action, nor 

changing subject-matter of suit but only adding new 
ground of exemption from limitation—Amendment, 

af should be allowed. SN i 

The amendment of pleadings is no doubt in the 
discretion of the Court. But that discretion must be 
exercised on judicial principles. All rules of Court 
are nothing but provisions intended to secure the 
proper administration of justice, and it is, therefore, 
essentinl that they should be made to serve and be 
subordinate to that purpose, so that full powers of 
amendment must be enjoyed and should always be 
liberally exercised, but nonetheless no power should 
be exercised to enable one distinct cause of action to 
be substituted for another, nor to change, by any 
means of amendment, the subject-matter of the suit. 
However negligent or careless the first omission and 
however late the proposed amendment, the amend- 
ment sl:ould be allowed if it can be allowed without 
injustice to the other side. | ees 

Where the petitioners without substituting any 
new cause of action or without changing the subject- 
matter of the suit, simply ask to add another ground 
of exemption from limitation, the amendment should 
be allowed, JoGENDRA Narayan DEB v. DEBENDRA 
NARAIN Rat : Cal. 707 

— Interpretation of—Duty of Court in N-W. F. 

Province, SEE Stamp Act, 1899, s. 35 736 
Relief—Claim to greater relief in pleadings 

—Less relief not specifically urged—Court, if can 

grant less relief included in greater one. — 

Where a partyclaims a greater right in his plead- 
ings wlich includes the less, the Courts are com- 
petent to grant him a reliefless than that which he 
claimed although such right is not specifically 
urged inthe pleadings. Ram Caanp Lacuman Dass v. 
Tsuar SINGH Pesh. 813 
Possessory title—Entry must be peaceful though 

there is no legal title to land—Subsequent disposses- 

sion by another having no better title—Person dis- 
possessed can sue, ne 

The essence of possessory title is peaceful entry. 
Where a person enters into a peaceful possession of 
land, although he has no title to it, and claims it as 
his own, and is forcibly ousted out of possession by 
another person who has no better title to the land, he 
can sue such other person, because although he might 
not have any legal title, had at least possessory title 
and had commenced to prescribe for a legal 

itle. 
this does not conflict with the rules that a plaintiff 
must succeed on the strength of his own title and not 
on the weakness of the defendant's, that a defendant 
in possession can set up a jus tertie. With respect 
to the first rule, it must be observed that it says 
nothing about the nature of the title which must be 
shown. As between a trespasser who enters peaceably 
and another who wrongfully dispossesees him, the 
title of the former is superior on two grounds, first 
because it is prior in point of time, and next because 
it is a peaceful title as opposed to a forcible one in 
the sense that it involves a wrongful dispossession of 
the previous occupier. As regards the second rule 
jt applies when the plaintiff has never been in actual 
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possession or having had possession has been peace- 
ably dispossessed or dispossessed by lawful process, 
or when the defendant has been placed in possession 
by the rightful owner either under a good oran im- 
perfect title. PANNALAL RHAGIRATA MARWADI v. 
BHAIYALAL BINDRABAN PARDESHI . Nag. 680 
Post-dated cheque. See Penal Code, 1860, s. 415 








Mad. 14 

Practice. Ses Bombay High Court (Original Side) 
Rules, r. 767 489 
Sez Stamp Act, 1899, s. 35 263 

- Amendment — Discretion — Party affected 


acquiring valuable right—Amendment should got be 

allowed. 

Right of allowing an amendment, although a- 
matter of discretion, should not be exercised where 
the party affected thereby has acquired a valuable 
right and not unless in very special circumstances. 
Where the plaintiffs have allowed the time to go 
by making no application for leave to amend until 


.their action is barred by limitation, it is impossible 


to hold that the Court does not exercise its dis- 

cretion judicially by refusing the amendment. 

RaMKARAN THAKUR v. BALDEO THAKUR Pat. 292 

Consolidation of suits — Existence when 

should be presumed— Only one appeal from decree 
in consolidated suits. 

Consolidation of the suits is the exception and not 
the rule. Therefore, Courts should be slow to presume 
its existence when there is no express ordér to that 
.effect, especially as the Code does not allow con- 
solidation in express terms. There can be no such 


- thing as unconscious consolidation, and in every 


case the question must be whether the fact of con- 
solidation was present to the mind of the Court, and 
whether it did consolidate the proceedings even 
though it omitted to pass a formal order to that 
effect. Once it isdone, it naturally follows that there 
can be only one judgment and one decree and that 
only one appeal is necessary. (GANGAPRASAD RAJA- 
BAM y. BANASPATI Nag. 124 
———— Duty of Court—Court of first appeal, duty 


of. 

The duty of the first Appellate Oourt is to determine 
all the questions of fact necessary for decision of the 
issues. It may think that ona particular issue the 
burden of proof is on the plaintiffs or on the defendants 
and its view on that may affect its finding. Should 
that be so, it would do well to say what view it 
would take of the disputed question of fact had it 
placed the burden on the other party. In this man- 
fer it is possible for the Court of first appeal to 
avoid all the unneosssary harassment to parties 
which is involved when in sscond appeal itis found 
that there is no ascertained set of facts to which the 
law can be applied. RAJPATNARAIN SINGH 9," KIRAT 
NARAIN SINGH Pat. 599 

Evidence—Trial Courts appreciation of 
evidence—Appellate Court should not lightly in- 
terfere with it. 

Where there isan irreconcilable difference between 
the evidence of the opposite parties, and the trial 
Oourt accepts the evidence of one party and rejects 
that of the other so far as it is in conflict with that 
party's evidence, a Court of review should be slow 
to differ as to credibility from the opinion of the 
trial Court who has seen and heard the witnesses. 
SHEROMANI GURDWARA PARBANDHAK COMMITTEE, AMRIT- 
Lah. 937 
——— Mistake of Oficial of Court—Litigant should 

not be allowed to suffer. 

No litigant should be allowed to suffer through 
a mistake of any Official! of the Qourt who ig 


Vol. 1731 


Practice—concld. 


at all connected with the administration of justice. 

Jona Sinea v. BAAGWAN Das-Nanak OLAND Lah, 185 

New plea—Acz declared as void—Objection 

to enforcement of it—Whether can be raised at any 
stage. < 

No Court can enforce as valid that which compe- 
tent enactments have declared shall not be valid, 
nor is obedience to such an enactment a thing from 
which a Court can be dispensed by the consent of 
the parties or by a failure to plead or to argue the 
point at the outset. KANSHI Ram v. Firm Govwra 
SHAn-Hart CHAND Lah, 379 
New plea—Right claimed as easement—Sub- 

sequent claim on basts of natural right, af can be 

allowed, 

Where the right originally claimed is by way of 
easement, but itis found that the plaintifs can put 
their case higher and succeed on the basisof natural 
right, they can be allowed to do so. RAJPATNARAIN 
SINGH v, KIRAT NARAIN Sinex Pat. 599 
Power of Ocurt—Court, if can dismiss suit 

with liberty to bring fresh one. 

Where the Court dismisses the suit with liberty 
to bring a fresh suit, the order is manifestly wrong 
as the power of the Court ceases upon the dismissal, 
Courts have no power to dismiss a suit with liberty 
to bring a fresh one. §.R.M.S. SUBRAMANIAN 
Cuettyar v. V. K. S8IVALKAR Rang. 464 
—fleliefs —No specific prayer for personal 

decree—General clause in plaint for grant of 

proper reliefs—Personal decree, if can be passed, 

Even ifthe plaintiff does not specifically ask for 
a personal decree, but the plaint does mclude a 
general clause asking for such further or other relief 
as the Court may deem fit to grant in the circum- 
stances of the case the general clause should be 
deemed to cover the prayer for personal relief or 
the plaintiff should be given an opportunity to 
amend the plaint for the purpose of seeing that justice 
is done, Rajanam  MUDALIAR v, KOT: ANDAPANI 
MUDALIAR Mad. 363 
Precedents—Statute susceptible to morë than one 

tnterpretation—Authority of precedence. 

Where there is authority for the interpretation of 
some part of a statute which is susceptible of more 
than one interpretaticn, authority must be followed, 
but where there is no ambiguity, dicta which might 
suggest that a meaning 18 imputed to a statute 
which it cannot bear must be read in connection 
with the facts of the case in which they are express- 
ed, ZAID BEG v. EMPEROR All. 838 
Presidency Towns Insolvency Act (ill of 1909), 

S. 9—Suspension of payment of debts generaliy— 

Whether act of insolvency—Lebtor and creditor 

agreejng to treat non-payment of instalment under 

mortgage as act of insoivency—Debtor, rf estopped 
from cotitending to contrary. 

The law ‘of estoppel does not operate and cannot 
operate to prevent the piovisions of the Presidency 
Towns Insulvency Act, having eftect. It isan act of 
insolvency if a debtor gives notice to any of his ere- 
ditors that he has suspended or that he is about to 
suspend payment of his debts, but it must be noticed 
that he is suspending the payment of his debts 
generally and not that he is suspending the pay- 
ment ofa particular debt. The fact that the in- 
solvent and his creditor had agreed that default in 
payment of an instalment under the mortgage shuuld 
be treated as an act of insolvency, dues not make it 
incumbent upon the Court to regard it as an act uf 
insolvency. What the Cours has to consider is 
whether an act of insolvency, as defined by the Act, 
has been committed and in deciding the question it 
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‘can only look at the provisions of the Act Munrswam1 


NAIDU v.’RANGACHAEI Had, 689 
~~ maan 8.101—Words ‘Official Assignee’ if include 
trustees under composition deed—Application 
calling upon such trustees to admit claim, whether 

an appeal, $ h h 

The words “Official Assignee” in s. 101, Presi- 
dency Towns Insolvency Act, do not include trustees 
under a deed of composition. Moreover, sn applica- 
tion calling upon them to admit a claim cannot 
rightly and properly be called an appeal from 
their decision within the meaning of s. LUL., in re 
UPENDRA Nata KAR BHOWANPORE BANKING Corpora- 
TION, LTD. ror. Cal. 906 
Principal and agent. See Jurisdiction h 62 
—Crown—Duty imposed by law—Tortious act 

of Government servant in performance of _ duty— 

Secretary of State, liability of —Tort— Vicarious 

liability—Master and servant. — 

When the duty to be performed is imposed by law 
and not by the will of the party employing the agent, 
the employer is not liable fur the wrong dure by the 
agent in such employment and the Secretary of State 
will not be liable for torts or acts of negligence cum- 
mitted by Government servants while performing 
acts done in the exercise of powers which are usually 
termed soveregin. Raz:imBux Hadi Karempox v 
SEORETARY OF STATE Sind 100 
-—Defendant agreeing to sell property to 

plaintiff creditor in discharge of debt—Pluintiff 

discharging other creditors before sale, at less 
amount — Plaintiff, if can ask for remission so 
ained. 

The suit properties were agreed to be sold to the 
plaintiff forthe purposes of discharging certain 
debts due by the family of the defendants, but as 
there was some delay in completing the sale transac- 
tion, the plaintif was requesied to pay off the credi- 
tors even befure the execution of the gale-deed and 
le was assured that the amount sv paid might be 
adjusted towards the sale price and that, if the 
plaintiff had to pay to “the creditors anything in 
excess of the sale price, the same would be made 
good to him with interest. The plaintif managed to 
get a transfer of the documents held by the credi- 
tors on payment of smaller amount than was actually 
due under those documents and ba claimed that be 
was entitled to get the beneiit of the remission given 
by those creditors: | i 

Held, that in making disbursements vut of the 
agreed sale price, the plaintif was only acting as 
the agent of the defendants and he was not entitled 
to retain for his own bengeut any remission that he 
obtained from the creditors. GADDE VENKATARAYUDU 
v, ANUMOLU UHINA RAMAKRISuNAYYA Mad. 515 
——-—— Money received through wrongful _ or 

unauthorised act of agent—Principal benefiting 

—His liability to restore itis joint und several 

with agent. i 

Where, by any wrongful or unauthorized act of 
an agent, the money or property of a third person 
comes to the hands of the principal, or is applied 
fur his benefit, the principal is lable jointly aud 
severally with the agent to restore the amount or 
value of such money or property. Rania  ULLAR 
Kuan v., OLUNI Lan Lah. 758 
— Pacca arhatia— Duties of pacea arhatia— 

Contract between him and constituent— Nature of, 

A pacca arhatia is an agent of his constituent only 
up toa certain point. ib ıs the duty of the pacca 
arhatia to give a Correct quotatiun of the price, aad 
for the purposes of quoting the price, the pacea 
arhatia is an agent of his constituent, 1f, however, 
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the rate quoted by the pacca arhatia is not incorrect 
and a transaction takes place between 
arhatia and the constituent, the transaction must be 
regarded as a contract between a principal and a 
principal. Inthe case ofa pacca arhatia there is no 
privity between the constituent and the third party 
with whom a p:ccaarhatia deals. The pacca arkatia 
can make contracts with such parties or not as he 
pleases. Ifhe makes contracts he can cancel them 
just as it cuits him. The pacca arhatia can cover 
himself by contract with the third parties; he can 
deal with the covering contract as he pleases and 
sell back the goods if it suits him There is an 
absolutely distinct dividing line between the dealings 
as between the arhatia and his constituent on the one 
hand, and his covering dealings, if any, on the other, 
Firm Gopar Das-PaRMANAND v.MoL Ras Lah. 444 

Sub-agent—Accounts— Liability to account 

to principal. 

Principal cannot sue his sub-agent for accounts 
unless he establishes fraud or wrong-doing on the 
part of the sub-agent, BANWARI MUKUNDA Das NANDI 
v. PROMOTHANATH BHATTAOHARJL Cal, 530 
Private defence. Ses Oriminal Procedure Code, 


1898, s. 46 (1) 734 
Professional etiquette. Sze Stamp Act, 1899, 
s. 35 z 263 


Promissory note—Endorsee not shown as holder in 
aue course-—His rights under note, 

Where an endorsee of a promissory note is .nob 
a holder in due course, he is entitled only to such 
rights as the endorser had. KIZnEDATH PAPII AMMA 
v. RAMA IYER Mad.147 
Provinclal Insolvency Act(V of 1920),s. 2 (1) 

(e)—‘Holding’ in definition of ' ‘secured creditor’ 

—Whether excludes charge, etc, to come into 

existence at some future time. 

The word ‘holding’ used in the definition of the 
term ‘secured creditor’ as given in cl. (e), sub-s. (1) 
of 8, 2, | rovincial Insolvency Act, 1920, is in the 
present tense and thus necessarily connotes the idea 
of a mortgage, charge or lien which exisis and 
excludes that of the mortgage, charge or lien which 
is to come into existence at some future time. SOHAN 
Mat v, Gran SINGH, OFFICIAL kxcetvgr Lah, 1000 
S. 4 \2)—Transfer of property to wife by 

insolvent, before adjudication—Wife transferring 

it to third person—T'ransfer set aside by Court as 
froudulent—Transjeree from wife not purty to 
proceeding—Whether bound by decision. 

The decision of the Insolvency Court amounts to 
conclusive proofas to the title in respect of the 
specific things claimed by the applicant, not merely 
as against him but absolutely within the meaning 
of s. 41, Evidence Act, In other words the decision 
js a decision in remand is valid against all per- 
sons 

Where, therefore, the Court set aside on an ap- 
plication by the Receiver, a transfer by insol- 
vent to his wife, as fraudulent, 
binding on the transferee, whom the properly was 
transferred by the wife after its transfer in her 
faycur by ber insolvent husband. The fact that 
such tiausieiee of the wife was nota party to the 
proceedings for setting aside the trausfer is nob 


material, the decision being a decision in rem, 
HLA Gyaw U v. U Tun Kyaw SEN Kang. 354 
—ss. 4, 58 — Question whether sale by 





insolvent is benami—Whether jalls under s. 4— 
Second appeal, tf laes—Sale by insolvent only 
eleven months before appircation— Circumstances 
ruising presumption of want of good farth— 
Vendee and insolvent should rebut it — Proof of 
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the decision is ` 
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good faith and sound financial position of 

insolvent at time of sale—Necessity of. 

The ‘decision of the question whether the sale 
by an insolvent was benami would fall under s. 4, 
Provincial Insolvency Act, and -hence a second 
appeal would lie. 

Where’ the sale by the insolvent ‘has taken 
place only eleven months before the application 
for adjudication and the circumstances raise a 
strong presumption that. the vendee was not acting 
in good faith, it is for the vendee and 
the insolvent to rebut that presumption and 
prove that the insolvent's financial positiofi was 
sound at the time of the sale, and both of them 





actedin good faith Busca Mau v. Kis en Lan, 
OFFI, 18L RECEIVER Lah. 531 
—s, 5. Sas Provincial Insolvency Act, 1920, 

ss. 53, 54 : 514 





s. 6 (b)—Applicabtility—Transfer by debtor 
—Sale proceeds utilised towards payment of debts 
of other creditors —S. 6 (b), if applies. 

Section 6, cl (b), Provincial Insolvency Act, is not 
applicable where the transfer is not made to defeat 
or delay all the creditors, but the sale proceeds have 
been utilised towards the payment of debts of other 
creditors. Such a transfer does not amountto an 
act of insolvency of the debtor within the meaning 
of s. 6 (b). PropLes BANK oF Nortaten INDIA, Lr. 
LAHORE v Seta Yosar ALI ĪSMAILJI Lak. 733 
————s3s 6 (b), 7--Court finding debtor committed 

act of insolvency—If can see, whether such debtor 

had sufficient property to pay his creditors. 

Unders. 6 (b), Provincial Insolvency Act, it is an act 
of insolvency if the debtor makes a transfer of his 
property or of any part thereof with intent to defeat 
or delay his creditors, Therefore, when the District 
Judge finds that he had committed an act of insolven- 
cy. he has no jurisdiction to decide whether he owns 
sufficient property to pay hiscreditors. It is entirely 
beside the mark in determining that he ought to be 
adjudged or not, HARBANS SINGH v, KA: LA SINGH 

Lah, 918 

-B. 6 (e)—Sale of property in execution of 
decree against personas legal representative of 
executor—\Whether act of insolvency. 

In cl. (2) of the section the words “for the payment 
of money” must be interpreted as meaning “decrees 
that are personally enforceable against the judg- 
ment-debtor”. The same interpretation must be put 
on that phrase in cl.(e). Ibis one of the recognized 
canons of construction that the words used ina 
statute must be given similar meanings unless such 
an interpretation leads to obvious anomalies or - 
absurdities. Consequently the sale of property in 
execution of a decree puss2d against a person in his 
capacity as a legal representative of a deceased per- 
son does not amount to an act of insolvency within 
the meaning of s.6(e), Insolvency Act. KAMLA Bat 
v. CultRa PRASAD All. 875 
—5. 10—F'ailure to apply for discharge within 

prescribed period— Adjudication annulled — Fresh 

application for adjudication — Permission not 
specifically asked—Objection of contesting creditor 
not considered—Order of adjudication again— No 
finding that conditions ins. 10 were fulfilled— 

Permission to apply, if can be presumed. 

lt is incumbent upon the Insolvency Judge before 
granting permission to bring a second application 
to come to a finding that the conditions of the last 
part ofs.1U, Provincial Insolvency Act have been 
fulfilled. ; 

A person was adjudged insolvent. He failed to 
apply for his discharge within the prescribed period 
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and the adjudication was, therefore, annulled: He 
resented another application for adjudication, 
referred therein to the fact that his previous adjudi- 
‘cation had been annulled, but did not specifically 
ask permission to bring the second application. The 
contesting creditor, raised the point that the in- 
solvent having had a previous adjudication annulled, 
was not entitled tó bring a fresh application. The 
question was not considered by the Insolvency Court 
which again adjudged the petitioner insolvent, 
referring in the course of the order to the fact that 
the previous adjudication had been annulled. There 
yes Refining, that the conditions ins. 10 were ful- 
ed: 3 


Held, that as there was no finding that the con- 
ditions under s. 10 were fulfilled, it could not be 
presumed that the Court permitted the second ap= 
plication only because the Court had referred in the 
order to the annallment of the first application. Gorr 
Ouanp DUNI Crand v. Hoxmat Haan Pesh.650 


——— S, 16—Petitioning creditor representing whole 
body of creditors coming to arrangement with 
debtor and withdrawing application for adjudica- 
tion—Another creditor applying for substitution 
—Application, if should be granted—Fact that he 
could bring fresh application, whether material. 
Where a petitioning creditor, who is a representa- 

tive of the whole body of creditors, comes to an 

arrangement with the debtor and seeks not to pro- 
secute his application for adjudication of the debtor 
as insolvent any further, it cannot possibly be, said 
that he is still proceeding with due diligence. On the 
contrary there seems to bea failure to proceed with 
due diligence in the highest degree and in the or- 
dinary way, itis a case where an order of sub- 
stitution under s. 16, should be made. If the credi- 
tor seeking substitution is left to file a, fresh ap- 
plication for the adjudication of the debtors, he 
will be met with every plea available to them, and 
the ultimate result of that litigation cannot be fore- 

seen at this stage. SAGARMAL, HANOMAN PRASAD v. 

ABDUL RAHMAN Oudh 631 

———-88. 16, 75 (3)—Creditors’ application for 
substitution dismissed—~Appeal admitted—Whether 
tantamount to leave under s. 75 (3) 

The admission of an appeal against the rejection 
of an application ofthe creditor for substitution 
under s. 16, Provincial Insolvency Act, is tanta- 
mount to the grant of leave contemplated by s. 75 
(3), of the Act. The absence of application for 
leave isno bar; the only real question in such a 
case being whether there is a substantial point 
for consideration. MESSRS. SAGARMAL HaNoMAN 
PRASAD v. ABDUL RAHMAN Oudh 631 


~———+-§, 20, Sze Provincial Insolvency Act, 1920, 
s, 38 748 





8.28—S, 28, Provincial Insolvency Act 
held repeal ed by implication, by s. 25, Punjab 
Relief of Indebtedness Act, which is a later 
statute, 

Even though s. 28, Provincial Insolvency Act 
and s. 25 of the Punjab Reliefof Indebtedness Act, 
are in conflict,the provisions of the former Act 
being earlier are impliedly repealed by the latter 
Act which s a later enactment. Mugan v. Hane Ras 

Lah. 748 

— ——-sSS. 28(2), 29—Provisions of s. 23 (2) are 
mandatory—Leave of Court is condition precedent 
— Subsequent leave, if can validate suit—Leave to 
continue sutt, if can be granted under a. 29. 
Section 28 (2), Provincial Insolvency Act, is man- 

datory and after an order of adjudication is made, 
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no suit or other proceedings can be instituted 
against the insolvent or his property without the 
leave of the Insolvency Court and such leave is a 
condition precedent to the right of action; and where 
any suit or other proceeding is pending on the date 
of the adjudication in any Civil Court, such Court 
on being apprised of the order of adjudication can, 
in its discretion, either stay the suit or proceeding . 
or give leaveto continue the same. Ifleave is a 
condition precedent, the want of itis a defect fatal 
to the suit and subsequent leave cannot validate it. . 
Leave to continue the suit filed after order of ad- 
judication without the leave of the Insolvency Court, 
cannot he granted subsequently under s. 29 of the 
Act, as it applies to suits which are already pend- 
ing when the order of adjudication is made and as 
the granting of such leave would render the pro- 
visions of s 28 (2), nugatory. Davoop MOHIDEEN 
ROWTHER v. SAHABDEEN SAHIB Mad. 285 
————8, 28(4)— Order of discharge, if re-vests 
property, 

Anorder of discharge does not re-vest property. 
KeEMOHAND METHARAM v, Hemanpas RAMRAKHIOMAL 
Sind 40 
vests in 





s. 28 (4) — Property, whether 

Receiver even without intervention. 

The provisions of s. 28 (4), Provincial Insolvency 
Act, exclude the application of the doctrine in Cohen 
v. Mitchell, (1890) 25 Q B D 262, that the property 
acquired by the insolvent after the order of adjudica- 
tion and before the discharge does not vest in trustee 
unless and until the trustee intervenes, Kuzmo AND 
MRTHARAM v HEMANDAS RAMRAKHIOMAL Sind 40 
———85. 38, 20—Members of agricultural tribe 

in’ Punjab adjudicated insolvent for debts of 

father—Their land exempt from sale in execution 
under 8. 16, Punjab Alienation of Land Act 

(XIII of 1900)—Non-liability of debits of father 

under s. 9, Punjab Debtor's Protection Act (II 

of 1936)— Land, if vests in Oficial Receiver under 

8. 28, Provincial Insolvency Act--Such members, 

whether “debtors” within s. 38—W hether can apply 

sa Dab Conciliation Board for settlement of their 
ts. 

Where members of a notified agricultural tribe 
are adjudged insolvents for the debt of their 
fatner, their land is not liable to sale in execu- 
tion of a decree under s. 16, Punjab Alienation of 
Land Act, and because some of the debts were in- 
curred by their father under s. 9, Punjab Debtors’ 
Protection Act, 1936, their land would not bə liable 
for these debts. Thus the land exempt from attach- 
ment and sale cannot be taken into accourt for 
purposes ofs. 28, Provincial insolvency Act, and 
cannot vest in Official Receiver. Such parsons 
though insolvents are ‘debtors’ within the meaning 
of s. 38, Provincial Insolvency Act. They can 
consequently apply to a Debt Oonciliation Board 
set up under the Punjab Relief of Indebtedness 
Act, for the settlement of their debts even after 
their adjudication as insclvents. Murap v Hang 
Rags Lah. 748 
————-8. 49—Mode of proving debt lard down in 

s 49, 4f the only method. 

Section 49, Provincial Insolvency Act, lays down 
only one of the modes in which a debt may be 
proved. It does not lay down a mandatory method 
of proving a debt. Firm BatDEeMULL GHANDI PRASAD 
4, Erru Hast MAHAMMAD ALI.AGaRNATa Pat. 988 
8.53. ors Provincial Insolvency Act, 1920, 

531 





s. 4 
———-$8. 53, 54, 5—Setting aside of alienationg 
under ss. 53 and 54—Crvil Proceduré Gode, 
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applicability of—-Application under s. 53, dismissed 
—Subsequent application under s. 54, if barred by 
r oa Expl. IV, Civil Procedure Code (Act V of 


Atvcording to s. 5, Provincial Insolvency Act, the 
provisions of the Civil Procedure Code, are applic- 
able subject to the provisions of the Provincial In- 
solvency Act, But the Insolvency Act provides for 
setting aside alienations under ss. 53 and 54 on 
different grounds. So where an application under 
8, 53, is dismissed, subsequent application under 
8. 54, is not barred by virtue of s. 11, Expl. IV, Civil 
Procedure Code, particularly when the Official 
Assignee is not proved to be aware of the grounds of 
his subsequent application at the time when the 
first application was made, MANGAL Dass y. OFFICIAL 
RECEIVER : Lah. 514 
~ 8. 54—Scope and applicability—Insolrent— 

Hindu father mortgaging joint family property to 

pay off antecedent debt — He representing minor 

sons — Transfer in fraudulent preference of 
creditors— Whole transfer, held could be annulled. 

Section 54, Provincial Insolvency Act, does not 
say that it is only a transfer of the insolvent's own 
or separate property that can be annulled by the 
Court. Solong as the transfer of property ex facie 
binds the whole property, such transfer can bb 
annulled under s. 55 when the conditions are satisfied, 
even though it may be joint family property in which 
the minor sons had an interest. 

An insolvent Hindu father has authority to mort- 
gage the entire family property where the debt for 
which the mortgage is executed is an antecedent debt 
of his not tainted by illegality or immorality, And 
where he executes the mortgage in fraudulent pre- 
ference of the creditors, for paying of the antecedent 
debt, the mere fact that the sons also were Joined 
in the document with the father representing them, 
does not show that it was intended to morigage the 
son's shares separately from the father's share and 
the transfer can be annulled as a whole, PALANIAPPA 
OAETNAR v. OrviclaL keosiver, Mayra Mad, 519 
a 8. 69. Seg Provincia! Insolveney Act, 1920, 
8. ` 302 

S. 75—Revisional | powers of Hi Jou 
ander êh Á Ip f High Court 
exercising the revisional jurisdiction 
the Insolvency Act, the High Court has got bery 
powers than the powers vested in it by s. 115.of the 
Civil Procedure Code, Kamra Barv. OHITRA PRASAD 


< All. 875 
application ` for 
69—RHejection of 








——_—— 88 75, 69— - Creditor’s 
prosecution of insolvent under 6. 
—Appeal, tf lies, 

Unless a creditor is aggrieved by the order of 
the Insolvency Judge, there is no appeal under 
a. 75, Provincial Insolvency Act. A person aggriev- 
ed must be a man aguinst whom a decision has 
been pronounced which has wrongfully refused him 
something which he had a right to demand. A 
creditor has not the right to demand that an in- 
solvent shall be prosecuted under s, 69. He may 
Gall the attention ofthe Court to the facts, butit is 
for the Court to decide whether it shall itself in- 
stitute proceedings. It isa matter which ‘lies en- 
tirely within the discretion of the Court. Maune Ton 


Tin v. K. P. A. R. Currryar Fira Rang. 302 

Provincial Smal! Cause Courts Act (IX of 188 
8.17 (1) as amended by Act IX of oa 
Scope—Applicant must deposit full amount under 
decree while presenting application, if previous 
application is not made—Previoug application 


CASES 
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made, if successful, he must furnish security as 

directed by order thereon—Court, if can extend 

time for making deposit or furnishing security. 

As s. 17 (1) of the Provincial Small Cause Oourts 
Act, now stands, the procedure prescribed in the 
Oode of Civil Procedure, 1903, shall, with a saving 
clause, be the procedure followed in a Gourt of 
Small Causes, provided that an applicant for a 
review of judgment or for an order toset aside a 
decree passed ex parte shalland must, at the time 
of presenting his application, do one of two things, 
namely, either deposit in the Court, the amount due 
from him under the decree or give such security for 
the performance of the decree as the Court, may 
have directed ona previous application made by 
him in this behalf. Ifhe does not make the pre- 
vious application, he must putin the money in full. 
If he lias made it and been successful in getting an’ 
order for security instead of depositing the money 
in full, he can furnish the security which the Court 
May have previously directed. It is no longer open 
to the Court to extend the time within which the 


deposit is to be made or -security furnished, 
Mosammap Ramzan Kaan v, Kuusi Kuan Lah, 952 
——— S, 92— Appeal — Competency — Munsif 


invested with smali cause powers—Suit triuble by 
Smati Cause Court—Churacter of suit, if changes 
Appeal, if lies. ` 
Where a Judicial Officer invested with Small 
Cause Court jurisdiction tries a suit, which he might 
have tried under the summary procedure*in the 
ordinary manner, the character of the suit is not 
thereby altered, an‘ his decree is not uppealable, 
Tara Kumar BHATTAOHARJER v. MONGLU SHAIK 
ee Cal. 598 
—— Sch. ||, Art. 4—Immovable property—Mango 
trees cus down and sold as fuel~ Sutt for recovery 
and damages — Mango trees, whether immuvable 





property. i i 
here the mango trees had been cut down and 
sold as fuel before the suit for recuvery for damages, 
thereof is instituted, they are no longer attached 
to the.earth or.permanentiy fastened to it and çon- 
sequently they are not immovable property at the 
time of the institution of the suit. Therefore, the 
suit is one triable by summary procedure and where 
the Munsit having Small Cause Oourt powers 
tries it, thereis no appeal from his decision. Tara 
Kumag BHATTACHARJEE V. MonGLU Sualk Cal. 598 
ee At. 35 (Hj— Defendant cutting 

away trees in fruits of which plaintiff has share= 

Suit for damages—Suit, if triuble as small cause. 

Where a peison wrongfully cuts away certain trees 
in the fruits of which the plaintiff owns a share, 
without the plaintiff's consent, the suit for damages 
against such person falls under Art. 35 qii) of beh. LI, 
Provincial bmall Cause Courts Act and is triable 
under the ordinary procedure and notas a Small 
Oause suit, Govinp Rat v. DIGBIJOY Sines 

Pat, 485 


Pucca Arhatla. Ser Principal and agents 444 - 


Punjab Allenation of Land Act (XIII of 1900), 
5. 3—Revenue Ufficer making enquiry into indebted- 
ness of alienor while suncitoneng altenation~~ 
Alienation, is can be challenged on ground of 
want of consideration and necesorty. i 
Even if the Kevenue Oitcer has made an enquiry 

into the indebtedness of the alienor while sanction- 

ingan alienation under s. 3, Punjab Alienation of 

Land Act, is would neither stand in the way of the 

plaintiff's (Vendor's son) challenging tne alienation 

on accoynt of want of “consideration and necessity; 
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nor will it debar a Civil Court from coming to its 
own finding in this respect. SARDAR MORAMMAD v. 
JAGJIT SINGH Lah 710 
—— —88,.3,14- Member of agricultural tribe 

selling land to non-member—No sanction under s 3 

—Subsequent application for sanction after, vendees 

being in possession for 23 years, refused—Vendee's 

possession held that of usufructuary mortgagee for 

20 years under s. 14—Subsequent possession as 

trespasser—No claim. to possession on ground of 

adverse possession for three years after such periód 
of 26 years. 

A member of an agricultural tribe, sold a piece of 
agricultural land, without taking the sanction of the 
Deputy Commissioner as required under s. 3 of the 
Punjab Alienation of Land Act toa vendee, who, it 
wasfound some years afterwards, wasnot amember 
of an agricultural tribe. Vendee's application for 
sanction subsequently, was refused, by which timè 
he was already in possession for 23 years since 
the date cf the sale. At the time of refusing 
sanction, the Deputy Commissioner did not fix any 
period less than 20 years as the period of the vendee's 
possession as usufructuary mortgagee under s. 14of 
the Act asby then the maximum period of 20 years 
had already expired : 

Held, that the wording of s. 14 of the Act admits 
of no doubt that the sale took effect automatically as 
a usufructuary mortgage for the term of twenty years, 
but it ceased to be a mortgage at the end of that 
period and the alienees became trespassers, and the 
vendee being then in possession only for three years 
after such period, his claim by adverse possession 
could not succeed. Deputy Commissioner, GUJRAT V, 
ALLAH Dap Lah, 520 
—~ —s. 16. SER Provincial Insolvency Act, 1920, 

8. 33 748 


Punjab Debtor's Protection Act (Il of 1936), 
88.4, 5 —Ezxecution— Appeal pending when Act 
came into force—Whether governed by ss. 4 and 5 
—Act, if has retrospective effect. 

An Act governing procedure has retrospective effect 
and the Punjab Debtors’ Protection Act has retros- 
pective effect. Sections4 and 5 relate to procedure 
and govern pending cases. An appeal inexecution 
proceedings pending at the time of coming into foree 
of the Act is governed by ss. 4 and 5 as the appeal 
is a continuation of the pending execution. Sipuv 





` Ram v. NUR MoHAMMAD Lah. 912 
—8, 9. Bee Provincial Insolvency Act, 1920, 
s. 38 748 


Punjab District Boards Act (XX of 1883), s. 76 
—‘Eraction', meaning of—Haisiat tax imposed by 
Board—Suit to declare taxation illegal~ 
Jurisdiction of Civil Court to entertain—Inter- 
pretation of statutes —Tazxing statute. 

The word ‘exaction' in s. 76, Punjab District 
Boards Act, does not connote a mere “demand” of an 
amount which is sought to be illegally taken, but 
also the “demand and wresting” of such an amount. 
Séction 7f does not apply toa case where the District 
Board having imposed a haisiat tax on a person, he 
has filed a suit for declaration that the Board has nc 
authority totax. The Civil Court has jurisdiction to 
try the suit. A taxing statute like the Punjab Dis- 
trict Boards Act,which also takes away the ordinary 
jurisdiction of the Civil  ourts, must be strictly con- 
strued in favour of the subject and against the taxing 
authority. Disrricr Boarp, Juana 7, NANAK OBHAND 

5 Lah, 848 

Punjab Limitation (Custom) Act (I of 1920), 

8. 8—~ Scope — Declaraiofy decree sitting asida 
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alienation obtained long before 1920, by male 

collateral of person governed bu Customary Law— 

Decree, if enures for bencfit of his widow. 

Section 8, Punjab Limitation (Custom) Act, does 
not lay down any new rule. It merely gives statutory 
recognition to the long-settled rule of custom that 
the right to control an alienation is not co-extensive 
with the right to succeed and that a declaratory 
decree enures forthe benefit of those persons only 
who themselves have the right to control the alienor's 
alienations of ancestral property. A declaratory 
decree, setting aside alienation obtained long before 


1990, by themale collateral of a person governed by 


Customary Law would not enure for the benefit of 
his widow who, though entitled to succeed, is herself 
not entitled to challenge the alienation. Basso v. 
HARNAM SINGH Lah. 529 


Punjab Municipal Act (ill of 1911), s. 56 (1) (f) 
—Land vesting in Municipality—Locus standi to 
institute suit against tresprsser when dispute exists 
between Government and Municipality 
Where in a suit for possession of certain land against 

a trespasser it appeared that the plaintiff Municipali- 

ty'is in possession up to come time before suit and 

the land has vested in them under s. F6 (1) (f), 

Punjab Municipal Act, the Municipality has a locus 

standi to institute the suit, although there is adis- 

pute about it between the Government and the 

Municipality. Dwarxa Dass v. MUNICIPAL COMMITTEE, 

AMBITSAR Lah. 971 

s. 81 as amended by Act Ill of 1933— 

Scope—Any sum described as rent cannot be 

recovered by Committee under section—Only sum 

claimable under Act can be recovered. 

The operation of s. 81, Punjab Municipal Act is con- 
trolled by the words “‘claimable by a committee ander 
this Act”. It is not sny sum that can be described as 
rent or fee which can be recovered under the summary 
provisions of the section, but only a sum that is claim- 
able by the committee under theexpress provisions of 
the Act. The mere use of the word ‘rent’ applied toa 
sumirecoverable by the committee will not, of neces- 
sity, make that sum recoverable as rent claimable by 
the committee under the Act. GURANDITTA MAL v. 
EMPEROR Lah. 211 
Punjab Pre-emption Act (10f 1913), $. 3—Land 

lying waste—No specific use—Not used for grazing 

purposes—Nor grass sold for profit—Land, held not 

agricultural. , 

Where the area in dispute, has been lying as 
waste land and used for no specific purpose and 
it is not proved that the land has been used 
for grazing purposes or grass inthe area in dis- 
pute has been regularly cuband sold for profit, the 
Jand in dispute is clearly not agricultural land as 
that expression is defined ins, 3 of the Punjab 
Pre-emption Act, Harpit BINGH v. MOHINDAR SINGH 

Lah, 953 

s. 15 (3)—Tarfs crected for fiscal purposes— 
Whether sub-divisions. 

Tarfs, which were only created for fiscal purposes 
and inno way represent homogeneity of area or 
descent of the proprietors, cannothe held to be 
sub-divisions of a vill-ge within the meaning of 
s. 15 (0), Punjab Pre-emption Act any more than 
it can be said that scattered buildings in a town 
constitute a sub-division of a town. Painpa Kran 
v. Kanan SINGH Lah. 539 


Punjab Rellef of Indebtedness Act (VII of 
1934), s. 13—Section deals with discharge of 
liability of debtor applying to Board and not of 


those who are not parties before Board. 
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Section 13, Punjab Relief of Indebtedness Act, only 
deals with the discharge of liability of ths debtor 
who applies to the Board and not with the liability 
of other persons who are not parties to the procead- 
ings before the Board. JLAORI Rav, AMIR ALT 


Lah. 488 
8.25 Sere Provincial Insolvency Act, 1920, 
748 





* 9, 28 
< ~ 8.25 — Proceedings”, whether inelude an 
appeal against adjudication as insolvent. 

JA proceeding is a matter which proceeds or is 

going on, and “proceedings” in a. 25, Punjab Reliaf 

of Indebtedness Act include an appeal against ad- 
judication as an insolvent. Murad v, Hans RAT 


Lah, 748 





—~—— 8. 35 — Judgment-dedtor belonging to 
agricultural tribe but not cultivating land himself 
—Whether entitled to benefit of s. 35 
Where the ju’gment-debtor though belonging to 

an agricultural tribe and owning some land does not 

cultivate the land himself, he is not an agricultur- 
ist within the meaning of s. 60, Civil Procedure 

Code, and is not entitled to the benefit of a. "85, 

Punjab Relief of Indebtedness Act. Traxarpas v 

Ram Rara Mar Leh. 497 


Punjab Small Towns Act «Il of 1922), ss, 41, 


34 (q)—Resolution fixing fees for occupation of 
partion of public 


motor lorries— 

Whether ultra vires. : 

A resolution passed by the Small Town Com- 
mittee fixing feea for the occupation of a portion 
of a public street, where motor lorries were allowed 
to stand, falls within s. 41, Punjab Small Towns Act 
and not under s. 34, cl. (gi, as cl, (q) of a. 34 deals 
with licensing of motor vehicles and setting apart of 
places for public vehicles, while the levying of 
fees comes under cls, (o) and (e) of s, 41 and the 
resolution isnot ultra vires. MEHTAB BINGH v. SMALL 
Town COMMITTEE, PHALIA Lah. 914 


Raliways Act (IX of 1890), s. 72 — Misconduct~ 
Deviation from reute—W hen amounts io misconduct 
The despatch of a consignment by a different 

route from the contracted route amounts‘no doubt 

to misconduct so as to deprive the company of any 
protection under the risk-notes, but where the goods 
were in fact despatched by the route by which both 


street for 


‘parties to the contract intended they should be 


despatched, there is no misconduct and the goods 
are covered by the risk-note, BENGAL Nagpur RAILWAY 
Co, Lap, v Messrs. Hast Latis Apppina Cal 797 


| — S. 72— Negligence, if amounts to misconduct 


— Bags of tobacco carried in non-waterproo, wagon 
—Damoge—Railway, if guilty of misconduci—Mere 
failure to inspect wagon at erery stage— Whether 
amounts to misconduct. : 
Negligence would not always be tantamount to 
misconduct but it amounts to misconduct in the 
ordinaly meaning of the word if it involves culpable 
neglect likely to cause damage, even if it does not 
involve recklessness, 
Where certain bags of tobacco are allowed to be 
carried in non-waterproof wagon and the goods 
are found ta be damaged at the destination, the 
inference that the damage was due to the company 
having despatched in such awagon can be drawn if 
there is no suggestion that the damage was caused 
during iranshipment or at any time except while the 
bags'were in the wagon. But the mere failure to 
inspect the wagon atevery stage of a long journey 
cannot be said to amount to misconduct, BENGAL 
Nagpye Ramway Oo., Lip. v. HAJI LATIF ABDULLA 


Cui. 797 
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S 72—Risk-notes — Evfect— Protection 

Railway. 

The effect of the risk-notes, if the goods are 
covered by them, is to protect the Railway from all 
liability except that due to misconduct of the 
Railway Company's servants, so that if the risk- 
notes apply, it musi ba proved in that case that the 
damages would nothsve occurred butfor the 


to 


misconduct of the defendant Company's servants. 
BENGAL Nagpur Raiway Oo, Lop, v. Hass Lane 
ABDULLA Cal. 797 
Recelver, Sze Mortgage 452 (a) 


Registration Act (XVI of 1908), 8.17. Ara 


Lease 996 
ss. 17, 49, sub-s. (2) of 8.17, scope of— 
Whether controls cl. (d) of sub-s. (1). 
~ Bub-s. (2), of a. 17, Registration Act, reserves only 
those documents which are included in els. (b) and 
(c: of sub-s. (1), and cl. (d) of aub-s, (1), which men- 
tions leases of immovable property from year to 
year is not controlled by this sub-section. HALADEAR 
ATHAK v. MADAN Moaan SINGHA CAOUDHURY 
Cal. 996 
5. 49 — Partition deed unregistered — 
Admissibility 10 prove the fact of partition. 
Though a partition deed is inadmissible for want 
of registration to prove the terms thereof, yet it is 
admissible to prove the fact of partition “in strict 
legal sense of the term NARMADABAL TuLSIRAM SRET 








“AGaRwaLa 9. Rorsina Bara Bom, 403 
Religious endowment. See Hindu Law 
i 113, 358 





Alienation by trustee — Representative suit 

by worshippers or benefiziary for injunction, 
declaration or possession — Competency — Relief, 
mature of —Trustee, tf party. 

Where a trustee has alienated the trast property 
and, therefore, would not proceed to recover posses- 
sion of the same or has disabled himself otherwise 
from maintaining a suit in respect thereof or dec- 
lines to institute a suit, it cannot bs said that the 
institution js without a remedy, The worshippers, who 
are the beneficiaries entitled to participate in the 
benefits of the institution, are entitled to maintain 
a suit for preserving the trust property or restoring 
the property to the trust either by ‘instituting a 
suit for declaration or for an injunction or even for 
possession; but whether the worshippers are entitled 
to claim all or any of the reliefs which a trustee is 
entitled to do in a properly framed suit would de- 
pend on the circumstances of each case, It is desir- 
able and necessary to make the trustee a party to 
the suit and where he is made a party, it is open 
to the Court to mould the relief ag the circumstances 
may require. Ifthe suit is one brought for posses- 
sion by the worshippers, the Court can, after dec- 
laring the property to be trast property and setting 
aside the alienation, direct delivery of possession to 
the trustee. In cases whera there is no trustee, it 


‘is op n to the Court to direct delivery of possession 


to the worshippers on behalf of the trust. Again, in 
certain circumstances it is competent tothe wor- 
skippers to maintain an action for a declaration 
that a certain property is trust property and for an 
injunction restraining the defendant from interfer- 
ing with their right of worship, which is a personal 
right, without making the trustee a party to the 
suit. This would not offend the principle that a 
trustee alone ig competent to maintain a suit to 
eject a trespasser, But the fact that by reason of 
the institution having a trustes, a Court might 
teluge to grant delivery of actual ossession to a 


we 
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. worshipper, would not take away his right to main- 
tain a suit for ejectment of a trespasser of trust 
property, Where the circumstances would entitle a 
worshipper to claim that relief. ETTIYAT ALMED 
Korty v VAYALIKATH AyitHraman Kutry Mad. 686 

Temple—Family managing temple for four 

generations— Management, if hereditary. 

Where the plaintiff's family was in charge of 
managem nt of a certain temple for four gene- 
* rations, there being no outsider taking part in the 
management : 

Held, that the plaintif as the son of his father 
was the hereditary trustee of the temple. Mapana 
Pato v. HINDU RELIGIOUS Enrowments Boarp, MADRAS 

Mad. 42 

Religious Endowments Act (XX of 1863), ss. 

7, 12— Powers of Devasthanam Committee—Nature 

of- Committee appointing Overseer and defining 

his powers by resclution—Resolution, if binding 
on trustees — Power of Committee to appoint 
additional trustees, 

The management of temples is prima facie in the 





dharmakarthas andthe Committee constituted under ` 


Religious Endowments Act of 1863, ought not to reduce 
them to the position of servants nor interfere with the 
management of the internal affairs of the temple. The 
Committee are not entitled toexercise their powers 
arbitrarily, Buton the cther hand it is open to the 
Commitee to take all steps which may seem to them 
reasonably necessary for the due preservation of 
the properties of the institution and that in this 
respect the only limitation to be imposed upon 
their powers is that they should not unnecessarily 
interfere with anythingthat may be described as the 
existing scheme of management. A Committee con- 
gtituted under Religious Endowments Act of 1863 
have all the powers which the Revenue Board had 
under Regulation VIL of 1817 and in general terms 
their powers can be described as powers of superin- 
tendence. 

One of the trustees of a temple falling under 
s. 3, Religious Endowments Act of 1863, filed a suit 
asking fur an injunction restraining an Overseer 
of the temple having been appointed thereto by 
the Madras Hindu Devasthanam Committee from 
claiming joint possession and custody of the temple 
jewels, goid and silver articles and other movables of 
the temple along with thetrustees and from demand- 
ing delivery of the keys ofthe temple safes. lu 
August 1933 the Committee passed a resolution defin- 
ing therights and duties of the Overseer It ap- 
peared in evidence that he had the powers specified 
inthe resolution. In a resolution dated March 
11, 1888, there was a specific direction that the room 
confaining treasury, jewels and documents should be 
locked as usual with three keys and each of them 
should remain in the hands of the two dharmakartha. 
and of the Overseer : 

Held, that the resolution was of special significance 
and reading the resolution in the light of the direc- 
tions contained in the High Court's judgment of 
1876, it suggested that during such time as there was 
an Overseer holding office, nobody thought it im- 
proper or contrary to the usage of the institution that 
one of the keys of the temple treasury and jewels’ safe 
should be in charge of the Overseer. 

Heid, also that the Oveiseer was as much an officer 
appointed bythe Devasthanum Committee under its 
statutory powers as the trustees, and if the proper 
authority lays down certain functions as the proper 
functions of each office-holder, there was no legal 
objection to its so doing. The resolution waswithin 
the competence of the Committee, It Was even with- 
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in the powers of the Committee even to appoint 
additional trustees, without bringing any charges 
against the existing trustees. SENDILYELU MUDALIAR 
v. VENKATASUBBU MUDALIAR Mad. 381 


Res judicata. Sze Civil Procedure Code, 1208 

O. V, rr.19 17 468 
- Creditor agreeing to give credit for certain 

amount —Yet decree for whole amount passed— 

Debtor not objecting— Debtor, if can plead agree- 

ment in subsequent action. 

Where in spite of an agreement that the creditcr 
should give credit to certain payments made by the 
debtor, a decree for the full amount is passed without 
any objectionon the part of the debtor, the debtor 
cannot in subsequent action raise the point that the 
creditor had agreed to give credit for certain amounts. 
These matters should have been raised as a defence 
to the previous action; failing to do it is reg 
judicata. ABDUL HAMID Kuan v. DHANI Dosapy 

Pat. 193 
— Definite construction of will by High Court 

—Same will, if can be construed by same Court in 

suit with identical facts but different parties—Civil 

Procedure Code (Act V of 1908), s. 11. 

Where in a previous suit there is a definite pro- 
nouncement about the construction. of a will by a 
High Court, the same matter cannot be raised again 
in the same High Court in a subsequent suit having 
identical facts even though the parties are differ- 
ent, BIBHABATI DEBI v. MAHENDRA CHANDRA LAHIRI 

Cal. 857 
Doctrine if applicable to assessment made 
by Income-tax Officer—Civil Procedure Code (Act V 
of 190%), s. l1. 
. The doctrine of res judicata does not operate in 
respect of an assessment made by an Income-tax 
Officer. The Income-tax Officer does not constitute 
a Court, and, therefore, the doctrine can have no 
application. But his assessments are final, unless 
they can be re-opened undersome provision of the 
Act, TricainopoLy Texnorz HINDU Permanent PFUND, 
LTD. v. COMMISSIONER OF INCOME Tax, MADRAS 
Mad. 998 $ B 
—Ezxecution—Limitation—Order on question 
of limitation, when can be res judicata 

An order passed in execution on the question of 
limitation cannot operate 2s res judicata unless the 
point has been specifically decided or unless it must 
be inferred as a matter of necessary implication 
that a decision has been arrived at thatthe appli- 
cation was within time. COLLEOTOR oF BENARES v. 
Jat Narain Rat All. 428 
——--~—- Filing of unregistered award requiring 

registration—-Other party not objecting — Question, 

if barredin subsequent suit. 

If an application is made to the Oourt to file an 
unregistered award which requires registration, 
the Court must reject it. This is one of the 
grounds, which can be urged against the filing of an 
award. Ifit is not urged, andthe award is filed, 
then that question is barred in a subsequent suit. 
GANGAPRASAD RAJARAM v. BANASPATI Nag. 124 

Finding of trial Court not challenged in 
appeal--Whether can be questioned in execution 
proceeding. 

A finding ofthe trial Court not questioned before 
the Court of appeal, cannot be re-opened in execu- 
tion proceedings under the decree between persons 
claiming as legal representatives. Har Kisuzen Das 
2. SATGUR PRASAD 412 PG 
———It is also issue of fact—Failure to plead 

aE fect, 
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An issue of res judicata is not only an issue of 
law but also an issue of fact, and a party who 
fails to plead this defence is not entitled to take 
advantage of an evidence which: happens to be on 
the record for a different purpose to establish a 
claim. RAMPRASADGIRI GURU TUKANGIR v KRISHNA- 
NANDGIRI Guru Bom. 113 


———— Money recovered under decree — Decree 
subsisting—Whether can be recovered by suit. 
Money recovered under a decreeor judgment can- 


“ not be recovered back ina fresh suit or action whilst 


the decree or judgment under which it was recovered 
remains in force; but this rule oflaw rests upon this 
ground thatthe original decreeor judgment must 
be taken to be subsisting and valid until it has been 
reversed or superseded by some ulterior proceeding. 
ABnDUL Hamp Kuan v. DHANI DUSADH Pat.123 
Question of title is not within exclusive 
jurisdiction of Revenue Court. Bee Madras Estates 
Lann Act, 1908, ss. 189, 77 307 


To see what is res judicata, pleadings and 
‘udgment in previous suit should be looked into 
~ Specific Relief Act (I of 1877), 8. 42—Dismissal 
of suit under— Bjffect— Mortgage of property and 
its subsequent sale—Vendeée obtaining possession— 
Subsequent mortgage-decree — Suit by vendee for 
declaring that mortgage decree did not affect his 
rights dismissed in appeal—No question of title 
decided—Sale of property in execution of mortgage- 
decree—Suit by auction-purchaser involving ques- 
tion of title against vendee's legal representatives— 
Held, question of title was not res judicata, not 
being decided in declaratory suit — Suit for 
declarution—Dismissal of —E fect. 

When a decree in a previous suit simply dismisses 
a suit, it is necessary to look at the pleadings and 
judgment to see what were the points actually heard 
and decided in order to know what is barred by res 
judicata. It would be a contradiction in terms to 
say that rhe Court Had finally decided matters which 
it expressly left untouched and undecided. 

The dismissal of a suit brought under s. 42, Specific 
Relief Act, does not have quite the same effect as the 
dismissal of suits claiming property directly or suits 
ofa like nature as the relief under e. 42 is merely 
discretionary. d 

A person sold his, property to another after creat- 
ing a mortgage on it and the vendee took possession 
of it. The mortgagee subsequently brought a suit 
and obtained a decree on the mortgage. A suit sub- 
sequently brought by the vendee for the declaration 
that the mortgage decree did not affect his rights, 
was dismissed on appeal on the ground that the suit 
for mere declaration did not lie on the question and 
title was not decided therein. The property was 
sold in execution of the mortgage-decree and the 
auction-purchaser brought 8 suit involving the ques- 
tion of title against the legal representatives of the 
vendee who in defence set up the title in them- 
selves : k F 

Held, that the dismissal of the previous declara- 
tory suit brought by the vendee was not abar to the 
raising of the questionof title in defence by the legal 
representatives of the vendee as the question was 
not decided in that suit. Ma Seix v. MAUNG SANPE 
Rang. 565 








Revislon—First petition dismissed for default— 
Second petition, if lies. 
A second petition for revision would lie when the 
first one is dismissed in default Inaow1 Ramli. 
“AMIR ALT Lähk.488 
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Sale of goods—Unpaid vendor's lien—Mate's receipt 
—Value of—Hynothecation of goods after shipment 
by purchaser—Negotiation of bills of lading by 
mortgagee prior to notice to ship-owner of vendor's 
charge—Effect of. \ 

An unpaid vendor of goods, shipped on board a 
steamship, who holds the Mate's ieceipt for the said 
goods with the benefit also of a charge clause in his 
contract of sale, has not only a right against the 
defaulting purchaser, but also a right in damages 
against the ship-owner on the basis of an action for 
conversion or trespass, where the ship-owner refuses 
to re-deliver the goods in recognition of the unpaid 
vendor's charge, always provided that the ship-Owner 
has notice of the said charge before delivery at the 
port of destination of the goods and, even if the ship- 
owner has issued bills of lading at the request of the 
purchasers in regard tothe goods, which bills of lad- 
ing have already been negotiated. Where goods are 
hypothicated after shipment by the purchaser toa 
person who negotiatesthe bills of lading together 
with other documents relating to shipment prior to 
notice to the ship-owner of the unpaid vendor's 
charge, will not convey to the ship-owner any better 
title to the mortgagee than the purchaser himself had. 
HUKUMOHAND JUTE MILLS, LTD. v. ANGLO-ORIBNTAL 
Baa Co, Cal. 486 


Sale of Goods Act (lil of 19304, ss. 20, 22, 25 
(2)—Contract between vendor and vendee living at 
different places to sell and purchase scrap iron— 
Goods weighed and sent to vendee—Railway receipt 
and hundi sent to banker—Instructions not to 
hand over receipt till payment — Hundi first 
accepted by vendee but dishonoured on arrival of 
consignment and delivery not taken—Suit by vendor 
for value of goods—Suit held not maintainable— 
S 22applied and not 3.20 -Property did not pass 
to vendee under s. 25 (2) till payment was made. 
There was an agreement between the vendor and 

the vendee for the sale and purchase of scrap iron at 

specified rate. Vendor resided at K and the vendee at 

The vendor weighed the goods at K and sent 
it to C. The Railway receipt and a hundi was 
sent by the vendee to his banker at C with 
instructions that the receipt should not be handed 
over to vendee till the payment; the banker presented 
the hundi to vendee which was duly accepted for 
payment but later, on the arrival of the consign- 
ment at C the vendee refused to honour the kundi 
and take delivery. The vendor brought a suitfor ' 
the full value of the goods on the ground that the 
goods had passed to vendee: 

Held, that the suit was not maintainable. Section 
25 (2), Sale of Goods Act applied as the banker was 
instructed not to part with the receipt until payment 
and the presumption arose that the vendor infended 
to reserve the right of disposal of the goods and the 
property did not pass to the vendee till the payment 
was made. 

Held, also that it was a matter of common know- 
ledge that goods like scrap iron decrease in weight in 
transit and therefore the vendee was not responsible 
for the goods unless they were weighed at C. In 
such casess 22 applied and nots 20. Firm UGAR- 
CHAND GAJANAND v. Fram MOTIRAM GHANSHAMDAS 

Sind 535 


Second appeal—Finding of fact—Finding on point 
of possession isone of fact—Finding appearing 
unsatisfactory at first sight—Interference. 

Finding on the point of possession is a finding 
of fact which is binding on the High Court in 
second appeal, however unsatisfactory that finding 
ae A av first sight appear tobe. | a 

(in this case the High Court Was not Satisfied 


peeing through the evidence, it 
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with the finding ofthe lower Uourt but after itself 
refused to interfere 
«on the grounds stated above.) PALAKDHARI MAHTON 
v. Poranpra Prasap Pat, 228 
—-——— Finding of foct— Inference of fact from 
facts found—Interference, 

An inference of fact from the facts found cannot 
be interfered within second appeal onthe ground 
that the Court did not give due weight tothe evi- 
dence. Gori MOHAN JEO THAKUR +v. BEPIN BE.ARI 
BHAKAT Cal, 358 
— Lower Appellate Court recording finding of 

fact—Whether can be re-opened in second appeal 

merely because some evidence may not have been 
considered, 

Where the District Judge has recorded findings of 
fact, the High Court will not be ina position to re- 
open the matter merely because some items of evi- 
dence may not have been considered. Kunz BEHARI 
"THAKUR v. UMASHANKAR PRASAD Pat. 237 
ii Question as to whether re-payment has been 

made—Finding, if can be challenged. 

The question whether a certain re-payment hae 
been made or not being a question of fact, a finding 
on it cannot be challenged in second appeal. KANSHI 
Ram v, Firm Goura SHAH-HARI UHAND Lah. 379 
—~:-—-—-Question if presumption is rebutted or not 

as one of fact, 

‘The question whether the presumption attaching 
toa document has or has not been rebutted in a 
particula? case, is one of fact and cannot be agitat 
ed in second appeal. Diwan SINGH v. Natca SINGH 

Lah. 993 
Service grant. Sze Grant 307 


Sikh Gurdwaras Act (VIII 071925), ss. 16 (2), 7 
-, Institution described os Gurdwara—Presumption 
that at was founded foroikh worship, if arises— 

Held, on evidence that institution in question was 

-not a Sikh Gurdwara. 

The use of the word Gurdwara is not confined to 
Sikh institutions and the mere fact that the place 
has been called a Gurdwara as well as Mandir and 
Thakardwara does not warrant the presumption that 
it wae founded for Sikh worship, 

The institution in question was established by an 
Udasi Brahmin, the principal endowment being Cer- 
tain land granted by a Muhammadan ruler who 
hated Sikhs, There was a Hindu temple alongside 
the building claimed as Gurdwara, The institution 
was also referred to as a 'T'hakardwara, There were 
very few Sikhs in the town and the evidence point- 
ed tothe place having always been a Hindu place 
of worship although during and after Sikh times 
until it included whut was recognized to bea Sikh 
Gurdwara. The principal object of reverence in it 
was, the Gaddinashin Mahant. There were a “Lingam 
and Hindu idolsin the Thakardwara and tobacco 
emoking wenton in its precints: 

, Held, that the institution was not a Sikh Gur- 
dwara within s. 16 (2), Sikh Guidwaras Act, 
BHIROMANI GuRDWARA FARB:aANDHAK COMMITTER, 
AMRITSAR v TABLOK Nata Lak 937 


Sind Frontler Regulation (ill of 1892), ss. 8, 

12,13—8. 13, if repugnant to general provisions of 

_ Regulation —Ss. 8, 12 and 13 are reconcilable— 

Public Prosoutor if can withdraw case from 
Sessions Court after trial has begun. 

There 1s nothing in the Sind Frontier Regulation 

which shows that s.13.£the Regulation is repugnant 








toits general puiview. There is also nothing ins. 12° 


or any other section which cuts down the meaning of 
the very wide words intentionally used by the Legis- 
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lature ins, 13. Sections 12 and 13 must bs read 
along with and in the light of s.8 which is the 
general section empowering the Commissioner in 
Sind and the District Magistrate to refer cases to 
a Council of Elders. Section 8 puts no limitation 
of time within which such powers may be ex- 
ercised, this power may be exercised before a case 
is challaned in Court, or it may be exercised 
before the case is sent up to the Sessions Court, 


-or-it may be exercised after the trial of such a 


case has commenced in that Court. All the three 
sections are easily reconcilable in the manner 
referred to above. That being so, there is no 
reason why the very wide words of s. 13 should 
not receive their full and proper meaning, 

A Public Prosecutor can, therefore, withdraw a 
case from the Sessions Court, even after its trial 
has begun but before un order of conviction or 
acquittal has been passed in order to refer it to 
the Council of Elders under s. 13. Minso v, EMPEROR 

Sind 325 


Slander. Ser Penal Code, 1860, s. 500 844 


Specific Rellef Act (| of 1877), s. 9—“Juridical 
possession” —Transfer of occupancy fields contrary 
to law—Transferee in peaceful possession for some 
years —Dispossession — Whether can sue for 
recovery of possession under s. 9. 

Section 9, Specific Relief Act, says nothing about 
juridical possession; but merely says that a person 


. dispossessed without his consent of immovable pro- 


perty otherwise than in due course of law may recover 
possession thereof, notwithstanding any other title 
that may beset up in such suit, 

It may be that where a trespasser has obtained 
possession for a short time and that possession has 
not been acquiesced in, he is not entitled to maintain 
such a suit, bub where a person hag obtained posses- 
sion peacefully and has remained in undisturbed 
possession for a rersonable time then he is certainly 
entitled under s. 9 to maintain a suit. Possession 
is good against allthe world except the person who 
can show a good title and the possession required by 
s. 9, cannot mean merely possession undera valid 
title , it must include possession that is at least cx- 
cusable. Sowhere a person transfers his occupancy 
field by an unregistered deed, and contrary to the pro- 
visions of the U. P, Tenancy Act, and therefore the 
transferee remains in undisturbed possession for 3 or 
4 years, but is subsequently dispcssessed, he can bring 
a suit under s. Y, for recovery of possession, AJOD. IYA 
IFRASAD V. G.:AsIRAM Nig. 746 

8, 9—Rerision— Suit dismissed under misap- 
prehension of scope of s. I—Hevision, if maintain- 
able, 

High Court would not ordinarily interfere in revi- 
sionin a case under s. 9, Specitic Relief Act but 
where there has been no trial of the case at all and 
the suit has been dismissed under a misapprehension 
of the scope of s 9, the High Court would entertain 
an application for revision. AgoDolya PRASAD v. 
GHASIRAM Nag. 746 
s. 9— Scope—Suzt brought more than siz 

months after dispossession— Possessory title, if 

can be asserted. 

Section 9 of the Specific Relief Act, is a special 
additional remedy which is available in certain cir- 
cumstance but it in no way precludes the successful 
assertion of a possessury title in the ordinary way 
in a proper cass, even though the suit is brought 
beyonu the six months contemplated by that section. 
PANNALAL B 1AGIRATH MARWADI v. BHAIYALAL Binpra- 
BAN PARDETBI Nag, 6809 
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88, 38,41. Sze Succession Act, 1925, s. 307 
790 





— §,42—Declaration that sum deposited by 
plaintiff as margin money is accountable by 
defendant— Whether can be granted. 


A suit for a declaration that a sum of money’ 


deposited by the plaintiff with defendants as margin 
money was accountable by defendants to the plaintiff 
as this amount together with another sum had been 
received by the defendants from the plaintiff by 
fraudulent misrepresentation, is not maintainable, as 
such declaration cannot be granted under s. 42, 
Specific Relief Act, since it affects only the pecuniary 
relationship between the parties to the contrict. 
Firm Goran Das PARMANAND v. Muon Ras Lah. 444 
~$,42—Dismissal of suit under— Effect. See 
Res judicata : 565 
$,42—Suit by reversioner for declaration in 
respect of alienation depending on mortgage twenty- 
one years before suut—Relief, if can be granted. 
Where a reversioner brings a suit attacking an 
alienation by the widow which depended on the 
validity of a mortgage twenty one years before suit, 








- the relief under s. 4%, Specific Relief Act, being dis- 


cretionary will not be granted. - PALKUDI KUPPAL 

Naroxge V. LAKSHMI AMMAL Mad. 375 

m S. 42—Suit for declaration that Record of 
Rights is incorrect and for its correction—Suit, 
if under s 42. 


Under s. 42,- Specific Relief Act, no Court shall. 


make a declaration where the plaintiff being able to 
seek further relief than a mere declaration of title 
omits to doso. Where, therefore, the plaintifis ask 
for a declaration that the Record of Rights is wrong 
and they pray that the said record might be cor- 
rected, the suit is maintainable and comes under s. 42, 
SARASBIJAKSHA OHATTERJEE V. Karpur Kamini Deny 
Cal. 945 
Stamp Act (Il of 1899), s. 12-—Effective can- 
cellation—- Question whether porticular stamp is 
effectively cancelled must be considered on facis 
of particular case—Effective cancellation under 
3,12, means such as will prevent stamp being used 
again lawfully or conscientiously — More than 
one stamp affixed without separating from 
perforated margin—Cancellation of each separate 
stamp must be considered— Held, on facts that 
stamp was not effectively cancelled. i 
The question whether'a particular adhesive stamp 
has or has not been cancelled in a sufficiently effec- 
tual manner, so that it cannot be used again, is 
one which must obviously be considered with refer- 
ence to the facts of each particular case, The 
words “so that it cannot be used again” ins. 12, 
Stamp Act, do not imply such a degree of cancella- 


tion as would make it physically impossible for any - 


dishonest person to make hereafter a fraudulent use 
of the stamp. The expression means merely such 
cancellation as will prevent the stamp being law- 
fully or conscientiously used again. A stamp can 
be as effectually cancelled by a line deliberately 
drawn across it with the object of cancelling it, as 
by writing a name or a date across ib, | 

Where four stamps are affixed to a document in 
such a way as to form a sequare cand | are not 
separated along their perforated margins, in decid- 
ing whether they are effectively cancelled, the ques- 
tion for consideration is not whether all these four 
gtamps, looked at together, do each and all of them 
show marks which would prevent their being used 
again, but whether, when each stamp is considered 
separately, that particular stamp shows marks 
which would prevent its being used again. 


` 
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Held, on facts of the case that the stamp was 
not effectively cancelled. J. N. Ezxren v. E. MORDEOAI 
Rang. 604 


ss. 12, 35-— Invalidity of pro-note under 

s. 12—If can be accepted in evidence as acknowledg- 

ment of debt to give fresh start for suit based on 

original contract—S 35, if bars tts admissibility 

for such purpose— Limitation Act (IX of 1908), 

s. 19~Collateral purpose and collateral matter, 

distinction. 

The admissibility of an unstamped document 
for the proof of any fact turns upon the dis- 
tincticn - between a collateral purpose and 4 col- 
lateral matter. A collateral matter is any matter, 
the proof of which does not depend upon 
proof of the transaction, e. g., proof of payments 
which have been made and which are endorsed on 
the promissory note. For this purpose the endorse- 
ments would be receivable in evidence, as the proof 
of the payments does not cepend upon proof of the 
transaction for which the promissory note was given. 
A collateral purpose is any matter the proof of 
which depends upon proof of the transaction, and 
an acknowledgment of liability is plainly such a 
collateral purpose, because the proof of an acknow- 
ledgment must depend upon proof of the transaction 
which has to be acknowledged. A promissory note 
invalid under s.12, Stamp Act, cannot be used as 
an acknowledgment of indebtedness so as to bring 





«within time a suit based upon the original contract 


of loan, as it would in effect amount to allowing a 
suit to be brought upon the promissory note itself, 
It is not a question of allowing the promissory note 
to be admitted in evidence merely to prove some 
collateral matter, but it is a question of using the 
promissory note for the very basis ul the action, as 
without it, the action obviously could not be brought, 
and, therefore, is would be “acting upon” the pro- 
missery note in the strictest sense of that expression, 
The admissibility of the invalid promissory note in 
suit in evidence, as an admission by the promisor 
of his liability, depends upon proof of the original 
transaction which is evidenced by the invalid pro- 
missory note. It is consequently a collateral pur- 
pose, and s. 35, Stamp Act, bars the admission of 
the promissory note in evidence for any such pur- 
pose, J. N. Ezxmuv E. Morpzoar Rang. 604 


8.35—Documents tn the nature of pro- 
missory notes but not intended to be negotiable 
instruments—Inadmissibility for want of stamps 

—Pleadings — Nature of — Duty of Court in 

Frontier Province. 

Documents which are never intended to be negoti- 
able instruments at all are not promissory notes 
and are not, therefore, for want of a stamp, *inad- 
missible in evidence. ie 

The foundation of the claim was alleged in the 
plaint to be a sitta or agreement for sale. This 
dceament in itself, the meaning of which was to 
say the least of it obscure, obviously laid no foun- 
dation for the money claimed by the plaintiffs, but 
it was further alleged that “for the completion of 
the agreement” the plaintiffs paid to the defen- 
dants by cheques on different banks two sums and 
that “the defendants gave other documents by way 
cf memos to the plaintiffs“ of which copies were 
attached tothe plaint. The other documents refer- 
red to were Exhs. Band O. They purported to be 
signed by the defendant firm and ran as follows: 





“Received from you this 5th day of ...........a cheque 
for Rs. 10,600 drawn by you on...........The umount 
would be repaid with interest thereon ...,.......The 
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principal amount will be paid with interest after 10 
months from this date” : 

Held, that the sitta, on which the claim was based, 
was in itself an incomplete record of the transaction 
between the parties and it alone could n-t validate 
the claim nor wculd the mere receipt of the two 
cheques which were proved in the case help to do so. 
Ths missing link between the two showing what 
the real agreement between the parties was could 
only be supplied by Exhs B and O but though the 
plaint was inartistically drawn seeking to rest a 
justifjable claim upon an unjustifiable basis, the 
Court should hesitate in the Frontier Province to 
give more importance to form than to substance. 
The object of pleading is to give fair notice to 
each party of what his opponent's case is, and all 
the documents being from the beginning before 
the Court, there was no question of the defendants 
being prejudiced by the form of the plaint and the 
documents of the nature’ of Exhs. B and O which 
were clearly never intended to be negotiable in- 
struments at all were not promissory notes and were 
not, therefore, for want of a stamp, inadmissible in 
evidence ISARAM UHAND v, Finm Mian Mir A Map 
Aziz ALMAD P C736 
s. 35—Document not properly stamped— 

Effect- Document, if becomes invalid or merely 

inadmissible in evidence — Objection as to 

tnadmissibility on ground of insufficiency of 
stamps — Professional etiquette — Practice-— 

Legal practitioner, 

The effect of s. 85, Stamp Act, is to make an un- 
stamped document inadmissible in evidence, and un- 
able to beacted upon by persons having authority to 
receive evidenceor by any public officer. It does not 
affect the validity of the document, There is a clear 
distinction to be drawn between invalidity and in- 
admissibility of documents For example, where a 
promissory note is not properly stamped it does not 
become invalid but only inadmissible in evidence. 

According tothe rules laid down by the General 
Council of the English Bar, it is considered to be un- 
professional conduct for Oounsel to raise objections to 
the admissibility of a document ou the ground that 
it is not stan.ped, but there is no such objection to 
Counsel raising an objection to the validity of a 
document which is by law rendered invalid owing to 
the absence of stamps ‘The distinction clearly is 
that inthe one case Counsel is taking an objection 
which is merely inthe interest of the revenue autho- 
rities and does not touch the merits of the case, 
whereas in the other case the objection to the validi- 
ty of the document strikes at the root of the matter, 
and is clearly relevant. lt isfor the Court to take 
notiœ of the absence of the necessary stampson a 
document and to refuse to admit it in evidence, 
although the Couit generally looks with disfavour 
upon objection taken merely on account of the ab- 
sence of stamps, aud may deprive the objector of 
costs GULZABILAL MARKWARI v. RAMGOPAL Cal 263 
——-——-8 68(C)—Offences dependent on intention— 

Proof of intention--- Entries of receipts in vyajwahi 

without. requisite stamp—Intention to defraud, if 

‘can be inferred. 

Where an Act of Parliament makes an offence 
dependent on proof of intention, the Court must have 
proof of facts sufficient to justify it in coming tothe 
conclusion thatthe intention existed. No doubt one 
has usually to infer intention from conduct, and one 
matter that hasto be taken into account is the pro~ 
bable effect of the conduct. But that is never con- 
elusive. 

No fraudulent intention under s, 68 (c), Stamp Act, 
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can be inferred from mere receipts or ackaowledg- 
ments made in vyajwahi kept by a money-lender with- 
out the requisite stamip, simply because as a result 
the Government is deprived of duty though the exe- 
cution of the receipts falls under the category of acts 
and not of contrivance or device. EMPEROR v. RAM- 
CHANDRA RAOJI GUJAR Bom 18 
Subrogation. Ses Transfer of Property Act, nh 
9 


s. 92 
Succession Act (XXXIX of 1925), 8. 214. 





Sex Succession Act, 1925, s. 372 58 
Sex Succession Act, 1925, s. 331 487 
s. 307. Ses Hindu Law 983 
———-§, 307—Powers of disposal of executor— 


Restrictions—Permission of Court—Unauthorised 

sale of property—Sale set aside—Improvements 

by bona fide purchaser— Reimbursement of s ch 
purchaser. 

Under s. 307, Succession Act, a Hindu executor 
is entitled to deal with the property of his testator 
in the same manner as the owner himself would 
have dealt with it, unless his powers are restricted 
or limited by the terms of the will. If his powers 
are restricted by the terms of the will, then he 
cannot dispose of immovable property unless he 
obtains permission of the Court, and the Court 
may give such permission in a proper aud fit 
case, notwithstanding any restriction which may 
have been imposed in that behalf by the terns 
of. the will upon the executor. The restriction upon 
the powers ofan executor to deal with immovable 
property of the testator may be either express of 
implied 

Where an unauthorized sale by an executor or 
administrator is seb aside, and a bona fide pur- 
chaser is deprived of the property purchased by 
him, then he is entitled in equity to be reimburs- 
ed for any expenditure incurred by him which has 
the effect of improving the permanent value of 
the property. If the transferee incurs expenditure 
out of caprice or mere whim or for luxurious 
purposes, the ultimateowner is not bound. Butif 
the result of the improvementis to add to the 
permanent value of the property, then in equity a 
right for institution or reimbursement arises in 
favour of such transferee in respect of the ex- 
penditure incurred by him in that behalf. This 
principle is recognized in s. 64, Contract Act, 
in s, 51, Transfer of Property Act, and in ss, 38, 
and 41, Specific Relief Act. MANEKLAL MANILAL 
Gujar v. Kisoav Kisan BARI Bom. 790 

s. 370. Sze Succession Act, 1925, s. 381 
487 
— s.372—Sum due in life assurance policy of 
hustand and payable to him on maturity or rf 
died earlier, to his heirs—Sum, whether becomes 
debt on his death earlier—Wife, if entitled to 
succession certificate in respect thereof. 

A debt isa sum of money which is payable in 
the present or will become payable in future by rea- 
son of a present obligation. j 

Similarly a sum of money due onthe life assur- 
ance policy taken out by a person during his bachelor- 
hood, and payable to him, if he were alive on the 
date of its maturity or if he were to die earlier, 
to his brother, is a debt and the wife of the as- 
sured, after his death is entitled to a succession certi- 
ficate with respect to that sam. The nomination in 
the policy does not operate as a personal transfer in 
favour of the brother and no trust is thereby created. 
Tutst DEBYA v. BIBBUTI Buvsan Goswami Cal.429 
ss. 372, 214— Interest on debt accruing 
after death of deceased—Succession certificate, if 
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necessary—Suit for recovery of debi of deceased— 

No suctession certificate—Duty of Court in such 

cases. ‘ 

The interest which accrues after the death of the 
déceased cannot be recovered without a succession 
certificate. The interest forms a part of the debt 
which was due to the deceased. 

Section 214, Succession Act, prohibits a Court from 
passing a decree before a succession certificate is 
produced, but there is nothing to stop the plaintifis 
from prosecuting the suit and producing a succession 
certificate when called upon to do so inthecourse of 


the suit. The Judge should give an opportunity to` 


the plaintiffs to produce a succession certificate. 

BALDEV v, PEOPLES Bank or NORTHERN INDIA, LTD, 

4 Pesh. 58 

ss, 381, 370, 214 — Mortgage, if debt or 

security— Mortgage executed in favour of deceased 
brother of plaintiff—Plaintiff in suit on such 
mortgage producing succession certificate—W hether 
sufficient title to sue~ Amendment of plaint, if 
should be allowed. 

A mortgage isnot a debt within the meaning of 
s. 341, Succession Act, and it isnot also a security 
within the provisions of s. 370, 

Theréfore in a suit on a mortgage executed in 
favour of the plaintiff's deceased brother, the pro- 
duction of a succession certificate is not a sufficient 
sitle on which to sue on the mortgage. 

Where, however, the succession certificate was 
produced and as its production wasa reason for 
coming tothe conclusion that at least there was the 
possibility of the plaintiff establishing the fact of 
his beirship, the | plaintiff should be allowed to 
amend his plaint to provethat he was the heirof his 
deceased brother, Ramu SINGH V. AGHORI SING 
: ; Pat. 487 
Suits Valuation Act (Vilof 1887), $. 9. bEE 
Agra Tenancy Act, 1926, s. 33 $13 
Surety—Liabzlity—Haecution—Arrest of judgment- 

debtor—Surety bond to produce judgment- debtor till 

and after disposal of objections to execution and 
of stay petitzon—Order , for stay from Court 
passing decree—Execution dismissed with remark 
that "it may be renewed after stay is racated"— 

Objections to execution dismissed and stay 

automatically vacated— Another application for 

Coe mess held revived and surety still 

VUOLE, 

_, & surety executed a bond for the release of the 
judgment-debtor who ‘was ariested in execution of a 
decree against him. The material portion of the 
bond were “if he (judgment-debtcr) is released from 
the said warrant, 1 hereby agree to produce him at 
any time required by this Hon'ble Court till the 
said objections are heard and decided and till the dis- 
posal of the petition which has been filed praying for 
stay ; and in cage orders are passed against him, 
fuither agree to produce him subsequent to that at 
any time fixed by this Hon'ble Court ; and if I fail to 
produce him as stated above, I and my heirs further 
agree to pay the decree amount of this suit from and 
out of my movable and immovable properties.” 
On receiving anorder of stay from the Court passing 

| the decree, pending the disposal of judgment-debtor's 
cbjection to the execution, the executing Court dis- 
missed the decree-holder's application by remark- 
ing that 14 may. be renewed after the stay is vacat- 
ed, The objections of the judgment-debtor were 
dismissed andthe stay order automatically became 
dissolved. The decree-holder, thereupon filed another 
execution, both against the judgment-debtor and 

„thg gurety. Op behalf of the surety it was contended 
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that his liability came to an end when the first exe- 
cution was dismissed : 

Held, that theexecution was dismissed merely be- 
eauss there had been a stay order from the Court 
passing thedecree ani because the Judge was not 
willing to keep it on the file indefinitely. The Court. 
which passes such an order and the parties and 
their Pleaders all understand it as being equivalent 
to an order adjouining the petition sine die. The 
subsequent execution petition revived the former. 
Jt wasnot customary, to ask expressly inthe sub- 
sequent execution petition for the old execution 
petition to be revived. If it wasreferred to in the 
later execution petition and the prayer in the later 
execution petition was such that it made it clear 
that it continued the old execution petition, it had 
the effect of reviving it. Consequently the surety, 


according to his bond, was liable. ANNAMALAI 
CHETTIAR v. V. T CHETTIAR FIRM Mad, 57° 
Tarwad. Ses MALABAR Law 147 


Tort- Contributory negligence — Collision — Motor 
cycle being driven on right side colliding with car 
being dren on wrong side — Rider of motor cycle 
having three secondsto decide what to do—Principle 
of contributory negligence held did not apply— 
Driver of car held was guilty of negligence. 
Though the rule of the road is not to be adhered 

to, if, by departing irem it, an injury can be avoid- 

ed, yet in cases where jariies meet onthe sudden, 


_and an injury results, the party on the wing side 


shculd be held answerable, unless it appears clearly 
thatthe paity on the right had ample means and 
cpportunity to prevent it, 

Jt is not reusunable to expect a pereon who sees a 
vehicle approaching him on the wrong side of the 
road 10 abandcn his own proper side and stray off 
to hiswrongside cf the 1oad. Moreover, it is un- 
reasonable to suppose that because a caris approach- 
jog one on the wrong side of the 10ad one should drive 
one’s own vehicle into a ditch. 

A motor cycle was being driven onthe right side 
of the road with a morderate speed. A motor car 
coming from the opposite side on the wrong side of 
the road collided with the motcr cycle. There was a 
curve on the road inthe direction trom which the car 
came and taking into account the distance of the 
motor cycle frem which the car, could have been seen, 
the rider had about three seconds in which to decide 
what to do when he saw the carapproaching him on 
its wrong side of the road : 

Held, thatthe principle of contributory negligence 


‘gould not be applied asthe rider of the motor cycle 


naturally aesumed, that the car driver would do what 
was right and proper and regain his correct side before 
there was any imminence of a collision, Thecar 
driver was therefcre, guilty of negligence. Soéniram 
RAMNIRANJAN Das v, Gopaua Krisnnan Rang. 802 
Damages—Corporation, when liable in tort, 

stated. 

A Corporation is liable to be sued for any tort, 
provided that (1) it isa tort in respect of which 
an action would lie against a private individual; 
(2) the person by whom the tort is actually com- 
mitted is acting within the ecope of his authority 
and in the course of hisemployment as agent’ of 
the corporation; and (3) the act complained of is 
not one which the Corporation would not, in any 
circumstances, be authorised by its constitution to 
commit. Joxuu V. MunicipaL Board BENARES 


All. 868 

Libel—If question of fact. 
The finding on the question of malice is a finding 
of fact. The state of a man’s mind, is as much a 
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fact asthe state of his digestion, ©. Sasapatar v. 
G. HUNTLEY 19 PC 
—Libel—Physician examining defendant after 
motor accident and recording “No evidence of 
fracture’— Treatment in hospital for a couple of 
days — Defenant discharged—Defendant acknow- 
ledging good treatment— Subsequent disclosure of 
fracture—Defendant writing te medical-head for 
“strong action” against physician and attributing 
“incompetence, negligence and lack of interest’ on 
his part — Letter published and discussed in 
Asgociation to which defendant belonged —Held, 
there was no justification and that the finding of 
existence of malice by trial Court was one of fact— 
Letter held was also nor privileged 
The defendant and his wife were involved ina 
motor car accident. They were seen by the plaintiff, 
the District Medical Officer, on the spot aod removed 
tothe hospital. There they were examined and the 
report was written on the bed-head ticket wherein it 
was remarked “no evidence of fracture’. The plain- 
tiff, as the rules required, visited the defendant twice 
aday After a couple of days the defendant and his 
wife left the hospital, A letter was received by the 
plaintiff from the defendant, informing him that they 
were progressing well and acknowledging the good 
treatment they had received while in hospital. But on 
their examination subsequently by another physician 
with tite aid of X-ray, fracture was disclosed in cases 
of the defendant and his wife. The defendant wrote 
a letter to the medical-head advising h'm to təke a 
strong action against the plaintiff for his incompe- 
tence, negligence and lack of interest. The copy of 
same letter was sent to the Planters’ Association to 
which the defendant belonged, Thee were also other 
allegations against the plaintiff: 
Held, on evidence that the allegations were hurtful, 
malicious and not privileged and that the defendant 
was liable for the libel, O. Sapa atur v. G. HUNTLEY 








19PC 
~ Malicious prosecution. Sem Malicious 
Prosecution 548 





—Negligence — Physician's failure to advise 
patients after motor car accident to undergo X-ray 
examination—When amounts to negligence. 

The proposition that after a motor car accident, 
the attending physician must advise resort to a 
radiologist, and, if he omits to do so, he displays both 
incompetence and negligence, is far too wide. An 
X-ray examination must always be a question of 
circumstances—depending, for example, on the con- 
dition of the patient, the character of the injuries and 
the accessibility of the apparatus, Delay for a week, 
to await developments before advising an X-ray 
examination rather than advising such an examina- 
tion at once, does not ger se constitute’ negligence or 
incompetence on the part of the physician, 
O, SABAPAT. 12, G. HUNTLEY PC19 

Vicarious liability. Ses Principal and agent 
100 

Trade mark — Acquisition— Fraudulent user, if 
gives right in trade mark — Person imitating trade 
mark abandoned by owner—Goods passed as genuine 
—Person first to imitate, if can preventjothers from 
emitating same. 

Where persons owning trade mark have abandoned 
or practically abandoned their rights to it, it does not 
givethe other person any exclusive right thereto sim- 
ply because he was perhaps the first torushinto the 
market with an imitation of that trademark. Where 
such person introduces the goods with the imitated 
trade mark into the market and is passed as genuine, 
be cannot be heard to say that he alone hasa 
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monopoly to imitate the trade mark and deceive 
people. Even ifsuch a person were tosueceed in 
proving that he was the first in the market with an 
imitation and maintain that having established a 
reputation on that imitation, he had aright to prevent 
others from taking advantage of his exertions, he 
cannot be given any protection ina Court of Law. 
Even if user be established extending over a ccn- 
siderable period, it does not follow that a title to 
the trade mark is madeout; for, if the user was 
fraudulent in its inception and is still calculated to 
deceive, the user gives no right. ‘rem HIRANAND 
LALOHAND v. Firm SARDAR MryarsinGa SADHUSINGH 
Sind 930 
—-——Damages— Mere damage not sufficient for 
action on infringement—Damage must be attributed 
to passing off. s 
Mere damage is insufficient to support an action, 
The damage must be attributable to the passing off of 
other goods as plaintiff's goods. There may be damage 
and yet there may be no passing off. Thus a suit cannot 
be entertained if it is brought by a person not entitled 
to an actien to restrain a defendant from passing off 
as the goods of a third party. He can bring the 
action only when the representation is that the goods 
are his goods, Fiem HIRANAND LALOHAND v First 
SARDAR MEHARSINGH SADAUSINGH Sind 930 
Infringement—Acquiescence—Haclusive right 
touse particular mark —Other persons allowed to use 
it—Such mark, if becomes publici juris f 
A man may be entitled to the exclusive right to 
use, as applied to his goods, a particular get-up. 
But it is also true that that right, once exclusive, 
may in the course of time become pulici juris by 
virtue of his either submitting to or allowing other 
persons to appropriate it to their use. The test 
must be whether the use of it by other persons is 
still calculated to deceive the public, whether it 
may still have the effect of inducing the publie to 
buy goods not made by the original owner of the 
trade-mark as if they were his goods. If the mark 
has come to be so publie, and in such universal 
use that nobody can be deceived by the use of it, 
and can be induced from the use of it to believe 
that he is buying the goods of the original trader, 
however, hard to seme extent it may appear on the 
trade, yet practically, as the right to a trade- 
mark is simply a right to prevent the trade from 
being cheated by other persons’ goods being sold as 
his goods through the fraudulent use of the trade- 
mark, the right to the trade-mark must be gone. 
Messrs. A. HABEEB & Co. v. Hwa Cuauna Rang 224 
—Infringement— Fraud—L[ntention to deceive 
to be inferred from cireumstances—Colourable 
imitation—Only difference or resemblance between 
two marksis not to be looked at, they must be 
compared as a whole — Question of colourabte 
imitation is to be decided with reference to ultimate 
purchaser — Non-deception of experts is not 
material. Mite nara ls 
Fraud isto be presumed where the similarity is 
close and remains unexplained, An intention to 
deceive may be inferred from the circumstances of 
tho case, though no case of actual deception is 
proved. Itisa question offact in every case whether 
the defendant's mark is or is not a colourable imita- 
tion of the plaintiff's mark. The surrounding circum- 
stances of each case will have to beconsidered. In 
the determination of the question whether there is or 
is not colourable imitation, it is not only necessary 
to look at the difference or at the resemblance between 
two given marks, but it is necessary to compare the 
two marks as a whole and then come to a decision 
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The question for decision as to whether an alleged 
eolourable imitation has or has not deceived anybody 
is tobe decided with reference to the ultimate pur- 
chaser. In passing off cases, the probability of mis- 
leading, not experts or persons who know the real 
facts, but ordinary or unwary customers, is the 
mischief to be guarded against Fim HIRANAND 
LaLOvAND v. FIRM SARDAR MEHARBING SADAUSINGA 
Sind 930 
Transfer of Property Act (IV of 1882) Sse 
8 





Hindu Law 5 
-8. 2 (d^\ Ser Partition Act, 1893, s. 4 812 
-——  -S. 6. See Hindu Law 267 





S. 6—Vested, life interest under will in 
income of property, whether transferable. 

A vested life interest under a will is transferable, 
being a definite fund or income of property within 
the meaning of s. 3. Transfer of Property Act. 
KBEMOBAND METHARAM o, HEMANDAS RAMRAKHIOMAL 

Sind 40 

s. 6 (d) before amendment — Owner 
settling estate on trustee— Clause providing 

_ allowance for settlor—Settlor, if can create valid 
charge on this allowance — Mortgage — Mortgage 
releasing previous hypothecation—Suit on mortgage 

-Mortgage held <invalid~—Subsequent suit on 

hypothecation held on facts not barred—Held after 

considering the terms of the deed of settlement that 
jewels were not included in the deed—Deed —Con- 
struction- Settlement. 

Where a person is an owner in full right of certain 
property, which he grants to a trustee upon trust 
inter alia to pay him a fixed allowance per month, 
explaining in the deed that it was for:the pur- 
pose of making provision for his maintenance, 
this is not a ‘restricted" interest. in the sense of 
cl. (d of s. 6, Transfer of Property Act. as it stood 
in 199, Consequently a valid charge can be created 
in this allowance by hypothecating it. 

The mortgaged subjects under the firstand second 
bonds dated respectively, November 21, 1895, and 
November 7, 1896, were certain jewels already in 
pledge to a money-lender named A and the mort- 
gagors allowance under a trust deed of July 12, 1895, 
executed by himself. Under the third bond, dated 
November 25, 1896, the jewels together with certain 
furniture were the security. On July 6, 1899, (the 
original mortgagee having died in 1398) the trustee 
under the settlement of 1895 executed in favour of 
S, the son of the original mortgagee, a mortgage deed 
for a sum of Rs. 4,738,000 intended to comprise the 
sums due by the mortgagor prior to the date of the 
settlement deed and the further sums which had 
been subsequently borrowed On July 13, 1899, 
another mortgage, called the “paddy” mortgage, was 
given to secure the payment of Rs. 30,000 out of an 
amount of Rs. 40,000 which by the mortgage of July 
6, 1899, wasto have been paid within a week thereof, 
These mortgages were given in compromise of a suit 
brought in 1897 by the original mortgagee attacking 
the validity of the settlement of July 12, 1895. By 
October 7, 1899, the trustee had paid to mortgagee's 
son who had succeeded him, the full amount with 
interest due upon the debt which the mortgagor had 
owed atthe time of the settlement deed. He had 
not, however, discharged any portion of the debt 
which had been incurred after the date of the deed, 
save that the original mortgagee had been paid 
Rs. 20,000 in cash and had received a certain amount 
under the paddy mortgage, which sums were in dis- 
charge of the original mortgagee’s post-settlement in- 
debtedness. In this state of affairs S filed two suits 
on January 30, 1800, to enforce his securities under 
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the mortgage of July 6, 1899, and the paddy mort- 
gage of July 13, 1899, in order that he might recover 
the balance of the debt incurred after the settlement. 
The mortgagor's son, however, counter-attacked by 
bringing a suit to obtain a declaration that the mort- 
gages of July 6 and 13, 1899, were invalid as against 
the settled estate, This suit succeeded. S was direct- 
ed to re-pay the sum of Rs 39,097, namely, thesum of 
Rs 20,000 cash and what he had received under the 
paddy mortgage. The sum of Rs, 87,421 which he 
had received in respect of his pre-settlenent debt on 
October 7, 1899, he was not ordered to refund. The 
contention of the son of the mortgagor was that in 
these circumstances the plaintif S lost his right to 
have rec,urse to the hypothecation bonds in suit by 
reason that he ele*ted in 1900 to bring a suit upon 
the mortgages of July, 1899. Clause 12 of the mort- 
gage of July 6 was as follows:—“Except as here- 
under provided your rights alreidy existing for 
recovery of the whole or any portion or portions of 
amount secured by this deed shall{not be affect. 
ed by this deed. That from this date your lien 
or charge on the allowance due to the Raja 
under the said settlement deed for any portion 
or portions of the amount due under this deed 
shall cease. On- the payment of the sums of 
Rs. 1,81,727-0-2 and Rs. 1,75,000 with interest on the 
said two sums as mentioned in paras. 5 and 6 of this 
deed, all other securities other than the securities 
created by this instrument shall cease." 

Held, that by express agreement, the hypotheca- 
tion bonds and the invalid mortgage of July 6, 1899, 
were to be cumulative and independent securities. 
No question of election could arise as between these 
securities, even onthe hypothesis thatthe latter 
mortgage was: valid; still less could it arise when 
the mortgage had been set aside. Contention that 
because the plaintiff had received the amount that 
was dueto him upon debts contracted prior to the 
deed cf settlement and was not directed to refund it 
when the Raja's son elected to avoid the mortgage he 
could claim that the mortgage had not been altogether 
set aside, must be rejected. The mortgagor could not 
single out a particular clause of the mortgage-deed and 
claim to hold the plaintiff by its terms and inthis 
way maintain that the release of the charge upon the 
allowance was a valid and subsisting release. For 
these reasons the plainviff had a valid charge for the 
principal amount of his debt with interest upon the 
subjects comprised in the bonds in suit. 

Held, also after examining the terms of the settle- 
ment that the jewels in question were not within its 
language. They were not “claims now due, owing 
or payable” and the general language as to “all 
rights to prosecute any suit or other proceeding” and 
as to securities for money, furniture, fixtures and 
other articles in the offices of the zemindart were 
inapplicable to them. The settlor was the owner of 
these jewels although he had already made a bail- 
ment of them by way of pledge before hypothecating 
them, which, he being the owner, could validily 
hypothecate. SHANMUGA Raseswara SETHUPATHI Y, 
OHIDAMBARAM OHETTIAR | 772PC 

s. 41—Duty of transferee. 

To obtain the protection of s. 41, Transfer of Pro- 
perty Act, transferee must allege and prove that he 
took reasonable care to ascertain that the transferor 
had power to make the transfer, CHANDRABAAGA vV, 
ANANDRAO ` Nag. 85 
s. 41—Good faith—Search by transferee of 
registration offize—Search for 12 years— Sufficiency 
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.fer impeached is made not 


Vol. 173) 


Transfer of Property Act—contd. 


of 12 years when there is nothing whatever in the 
circumstances to indicate that any search of the 
registration office for a greater period should be made, 
Mazuar Hasan v. MUK :TAR Hasan All. 360 
———88. 41, 8, 122. Sez Hindu Law 963 
8. 43—Mortgage — Construction—Mortgage or 

charge — Mortgage-deed conveying property not 
owned by mortgagor and known as such to mortgagee 

—Subsequent acquisition of it by mortgagor— 

8.43, if applies—Held, transaction created charg: 

on property so acquired. 

A mortgagor by amortgage-deed conveyed some 
propesty not owned at the time by him and known 
as such to the mortgagee. But both the mortgagor 
and the mortgagee had every reason to expect that not 
long afterwards thvt part of the mortgaged property 
would also belong to the mortgagors, Tha mortgagor 
subsequently owned this property : 

Held, that s. 43, Transfer of Property Act, did not 
apply and the transacticn-gua such property did 
not amount to a mortgage but created a charge on 
the property so acquired subsequently. KABUL 
Onax» v, BADRI Das . All.130 

-—~ 8.51. See Succession Act, 1925, 8,307 790 
-8.52—-Scope and applicability — “Any 
order made therein", implications of. 

Although s. 52, Transfer of Property Act is in 
general terms, it limits itsown operation. For 
its application it must be a suit in which the 
rights fo immovable property ‘are in issue; the 
order must be anorder relating to rights to such 
property, and the transaction which will give place 
or be made subject to the order of the Court, 
must be one which derogates from the other 
parties’ rights to the troperty in suit, the order 
of the Court must relate to rights which the 
pariies claim, or which they might have claimed 
in the property. The Oourt cannot create pro- 
prietary right ina party on grounds distinct from 
the property itself. In other words s. 52 only 
applies to rights of the other “party” involved in 
and arising out of the property which is the subject- 
matter of the suit. Rampionz BULAKIDAS v KEDAR- 
NATH MOHATA Cal 828 
s. 53—Applicability — Mere preference of 

one creditor, if enough—Transfer for consideration 

—No benefit reserved by debtor -- Loss to other 

ereditor—If ground for impeaching transfer— 

Proper remedy. 

A transfer which defeats or 
is not an 








delays creditors 
instrument which prefers one creditor 


` to another, but an instiument which removes pro- 


perty from the crediturs for the benefit of the 
debtor. The debtor must not retain a benefit for 
himself. He may pay one creditor, and leave 
anotier unpaid. When it is found that the trans- 
adequate consideration 
in satisfaction of genuine debts, and without re- 
servation of any benefit to the debtor, it follows 
that no ground for impeaching it lies in the fact 
that the plaintiff, who also is a creditor isa 
loser by payment being made to the preferred 
creditor, there being in the case no question of 
bankruptcy, The proper way to deal with such 
case is a suit for administration, and O. XX, 
r. 31, would deal with the situation if the property 
proves to be insufficient for the payment in full of 
the debts and liabilities. A. R. M. N. A. OnETTTAR 
Firm v. k. M. V. S. Cuzttiar Firm Rang. 873 
s. 58—Declaratory suit under O. XXI, 
r 63, Ciril Procedure Code (Act V of 1908), if 
continuotion of claim proceedings—Mortgage during 
such proceedings— Whether transfer, pendente lite. 
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A declaratory suit under O XXT, r. 63, Oivil 
Procedure Code, is to be regarded as a continua- 
tion of the claim proceedings or as an appeal 
against the order in those proceedings. Where, 
therefore, a mortgage is executed during such claim 
proceeding, it amounts to a transfer pendente lite 
and such property or the title thereto is not affected, 
Ma Ma Hnvo v. Maune NYO Lone Rung. 926 
ss.58(d), 52—Oral usufructuary mort- 
gag, tf ereates title. 

No title is create] by oral usufructuary mort- 








gage. Ma MaHyyo v. MAUNG Nyo Lone Ring. 926 
~ s. 92—Applicability. 
Section 92, Transfer of Property Act, applies 


only when some one other than the mortgagor has 
in fact redeemed the property Inre UPENDRA Nata 
Kar B. owANEPORE BANKING Corporation, Leo. 

Cal. 906 
———s. 92—Mortgage of portion of property to A 

—Subsequent mortgage of whole property to B— 

Usufructuary mortgage of portion again to A in lieu 

of previous mortgage keeping his previous mortgage 

alive - Principle of subrogation, if can be applied 

—Morigage~Subrogation. 

A portion of property was mortgaged to Aon three 
mortgages The whole property was subsequently mort- 
gagedto B A portion was again usufructually mort- 
gaged to A, consideration being amount due on pre- 
vious mortgages but the previous mortgages were kept 
alive Ina suit by B he admitted A's mortgages but 
the question of priority was left undecided at the 
request of parties. Ina suit by Aon the frs: three 
mortgages : 

Held, that although s 92, Transfer of Property Act, 
did not apply to such a case the principle of subrogati 1 
applied to prior mortgagee taking sub sequent molt- 
gage and that B could not question priority of A's mori- 
gage as inthe previous suit he had asked the Court n 6 
to decide priority. Prrawpar Dass v, DURGA BAK3H 
SINGA Oudh 271 
—- s. 106—Land let after Act for building 

purposes—Presumption as to term of tenancy — 

Rebuttal of. ` 

Where land was let after the passing of the 
Transfer of Property Act, for bnildizg purposes or 
othe:wis¢, it lies on the lessee to show that by the 
terms of the grant he was entitled to occupy the 
land ia perpetuity. Unless he adduczs evidence to 
rebut the presumption arisicg unders. 106 in favour 
of the lessor, he is bound to be treated as a year to 
year or a month to month tenant as tle case may be, 
The fact that he holds under a building lease will 
not prevent the presumption arising in favour of 
the lessor. Nano Ram v. Saras Hossain K an 
All. 183 

610 








—s. 123. Ske Family settlement 
s. 132 — Pahunch — Transfer of, how 
effected — If subject to equities under s. 132, 
Transfer of Property Act IV of 1882). 

If the pahunch evidences acknowledgment to a 
debt which has to be paid, it is a chose in action or 
actionable claim, and according to s 130, Transfer 
of Property Act, the transfer of such a claim can 
be effected only by the execution of an instrument 
in writing and such transfer is subject to the 
equities provided in s. 132, Transfer of l'roperty 
Act Firm JHANGALDAS Osimanpas V. FIRM C. ETUMAL 
BULO.: AND Sind 591 
Trust—Creation of—Directions in will for estab- 

lishing deity named and aiready ordered to be made 

—All property to be dedicated to its worship—~ 

‘Also directions and rules for appointment of 

shebait and devolution of office—Held, trust wag 
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created and directionand rules 

binding. 

The testator in his will stated that it was his 
earnest desire to consecrate the idol and to dedi- 
cate all his properties to itand that with that 
desire he had already ordered the sculptor to make 
it. That if he recovered from his illness he would 
himself establish the said idol, but if he happened 
to die, thenthe persons named below, that is the 
persons to whose care his properties were to be 
committed, should, within a very short time after 
his death, consecrate the said idol (which he 
had already ordered to be made) and after dedi- 
cating his properties to its worship shall be bound 
to remain in possession as its shebait. The things 
necessary for the sheba would be duly met from 
the said properties. If the said person did not 
establish the idol or after having established the 
same neglects its skeba she or he shall be removed 
and be deprived of the property. One clause in the 
will ran “after my death my wife after becoming my 
Uttaradhikary in respect of all my properties, after 
duly performing my sradh and after acting in accord- 
ance with the terms of para. 1 shall construct a 
temple and after consecrating the idol shall become 
the shebait of the said idolandthe said proper- 
ties shall remain under her management.* The will 
provided for the removal of a shebait for assigned 
reasons and for the filling up the vacancy so caused 
by the appointment of the person who would come 
in if the removed person had died: 

Held, that the direction by testator for the estab- 
lishment of the idol, etc., created a valid trust for 
religious purposes which the person so directed 
must carry out and thatthe directions given by 
the creator of the said trust, in his will for the 
appointment of shebaits and the rules for the devc- 
lution of the said office were gool and binding 
ani could not be disregarded As the endowment 
flowed fromthe authority of the testator, he must 
be considered as its founder and the widow was 
not at libarty either to establish the idol and its 
worship or not. Laks-mI Narayan SINGA v. Gost A 
Raman SINHA Cal. 888 


were good and 





guru tocarry on charity which he was performing 

—Gift, held absolute and no trust created—Guru, 

purchasing property out of these moncys—Property, 

held not trust property~—Beneficiary, if can bea 
trustee. 

A beneficiary should not be made a trustee unless 
there are clear words indicating that he was intend- 
ed to be made a trustee. 

Before a trust can be found, there must be an 
intention to create a trust. It is a recognized rule 
of construction that where a gift is absolute, followed 
by words merely expressing the motive of the gift, 
no trust at all would be inferred. Where sume dis- 
ciples make a gift of sums of money to their guru 
with the object of enabling him to carry on the cha- 
rity which he was performing (feeding of Vaishnawa 
Brahmins at the time of a cartain festival), there 
is nothing more than an absolute gift of the moneys 
with an expression of a wish as to the mode of 
employing it. There is no intention to create a trust 
and constitute the guru a trustee and the properties 
purchased by the guru from these moneys are not 
trust properties. KOLTIOHERLA SESHAOHARLU v. VIDWAN 
RAMANUJAGAARULU Mad. 533 
Testator bequeathing estate to charity or idol 
—Idol or charity, if true beneficiary subject to 
charge in favour of heirs—Tests ~Power of Court 
to disqualify trustee, 





Creation of—Diaciples gifting money to’ 


The question whether a charity or anido! should be 
considered thetrue beneficiary subject to acharge in 
favour of the heirs for their up-keep or the heirs 
should be considered the true beneficiaries of the 
properties subject to a charge for the up-keep of the 
worship and the expenses of the idol, is a question 
which can only be settled by a conspectus of the entire 
provisions of the instrument. A document which 
purports to create a trust must create a genuine 
trust, and not create ® provision for relatives under 
the guise of a trust, and the test is the proportion 
of the funds to be allotted to the idol or charity. 

What would disqualify a trustee is a deliberate 
breach of trast and nota breach due to ignorance 
of the nature of the trust property with which the 
trustee isendowed RAMPRASADGIRI GURU ToKANGIR 
d. KRISHYANANDGIRI GURU Bom. 113 
Trusts Act (Il of 1882), s. 23 (a), (f)—Applicabi- 

lity—Guardians mixing ward's moneys with their 

own and spending it for family purposes and 
money-lending business—S. 23 (a), applies and not 
cl. (f)—Guardians’ liability to account for interest. 

Before s. 23, cl. (f), Trusts Act, oan be made ap- 
plicable, there must be clear proof that the trust 
property or the proceeds thereof was employed in 
the trade or business, when profits attributable to 
such employment can be given. 

Guardians debited their ward's account with the 
moneys as and when received and credited*them in 
their family account treating the sum: so credited 
practically as loans advanced bythe minor to their 
family. After so crediting and mixing the said 
moneys with their moneys, they spent the joint 
funds both for their common family expenses and 
also for money-lending. A large extent of those 
Moneys was utilized in the money-lending business 
bit it was not possible to predicate which portion 
of the money and how much was lentout in the 
eours2 cf th> said business. No separate accounts 
were kept and it was not possible to earmark the 
profit derived from the investment of tha minor's 
money : 

Held, that under such circumstances it could not be 
said that moneys of the minor were invested in the 
business within tke meaning of cl. (f) of s. 23, 
Trusts Act, and, therefore, the said clause did not 
apply and that the guardians were liable for inter- 
ests actually received by them or to account for 
simple interest at the rate of 6 per cent. per annum 
in cases where they may be fairly presumed to 
have received interest though, however, it was open 
tothe Court to award a higher rate of interest. 
GANESAM PATTABAIBAMA REDDY v. BATHENA SUBBARAMI 
Rerppr Mad. 33 (a) 
—8. 89, See Gift * 817 
u. P. Agriculturists’ Rellef Act (XXVII of 1934). 

See Civil Procedure Code, 1908, O. XX,r.11 897 
—s. 2 (10) (a)—Part of original loan paid-off 

—Interest, if continues to run on original loan or 

only in balance. 

Even ifthe definition of the word “loan” were 
to be taken in its literal sense as defined in s, 2 (10) 
(a), U. P. Agriculturists' Relief Act, interest would not 
continue to run on the original - loan, even though 
part cf it hasbeen paid off. The original loan, of 
course, would be the loan which had been actually 
advanced: but ifa part of it has been paid, it 
would cease to be outstanding and would no longer 
be an existing loan, Interest would run on the 
balance outstanding. Daaram Brnem v. BISHAN 
BARUP All, 676 
ss, 2 (10), 32—“Loan,” meaning of— 
Morigage-deed in removal of earlier mortgage=No 
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fresh advance~Removal if amounts to fresh loan 

—If can be starting point for interest. 

The amount actually advanced, that is tosay, the 
principal amount, is what is defined as ‘loan’ and 
anything paid over and above that is ‘interest’, no 
matter what form or shape itmay take Ifa simple 
mortgage-deed were executed in renewal of an ear- 
lier mortgage-deed without any fresh advance of 
money, the renewal would be by way of offering 
additional security and for the purpose of extending 
limitation ; but it can hardly be regarded as afresh 
advance ofa loan in cash or in kind and conse- 
quentky cannot be treatedas starting point for in- 
terest. 

There is no bar under s. 30(2), U. P. Agricultu- 
rists’ Relief Act, for re-opening in the case of a 
renewal of a previous mortgage-deed. DHARAM SINGH 
v. Bissan BARUP Atl.. 676 

> -—— 8$, 3, 5 (2)—Small Cause Court refusing 

to grant instalments under s.3—Appeal, if lies. 

The U.P. Agriculturists’ Relief Act does not provide 
any appeal from arefusal to grant instalments under 
s. 3. The Act presumes that in ordinary casesan 
appeal will lie against the decree itself and that 
that matter may then be raised in the Appellate 
Court. Ohapter il ouly has provision for appeals 
from an order refusing to pass fixed instalments 
in a decree which was previously passed, that 
provision being in s. 5(2). The appeal provision 
in s. ¥ is only for Chap. III and not for 
Ohap. II. 

The Appellate Court has no jurisdiction to 
entertain an appeal egainstan order of the Small 
Cause Court refusing to grant instalments under 
8. 3. Suras Narain SINGH v. KEDAR Prasan All. 920 
-—--—-8, 5—Appeal from original order of Court 

under s. 5 (2), maintainability of. 

No revision lies against an order passed by the 
Appellate Court under s. 5 (2) of the U. P. Agricul- 
turists’ Relief Act but there is no bar to an appli- 
cation for revision being entertained against an 
order of the original Court under s. 5 if that Cours 
has exercised a jurisdiction which was not vested 
in it by law. RAGHURAJ SINGH v. HARI KISHEN LAL 


Oudh 865 
s. 5—8. 5, applicability. 

Section 5, U. P, Agriculturists’ Relief Act, is 
meant to apply to such decrees as contain a direc- 
tion for payment of money. Where the terms of the 
decree based on the compromise provide for satisfac- 
tion of the decree by the judgment-debtor executing 
a sale deed of a portion of the mortgaged property in 
favour of the decree-holder and there is absolutely 
no provision for payment of any money by the 
judgment-debtor, the section has no application. 

In éertain cases the Court has discretion not to 
apply the provisions of s. 5 to a decree. Raguuras 
SINGH v. HARI KISHEN LAL Oudh 865 

ss, 5, 30—Decree to be satisfied by execution 

of sale deed in favour of decree-holder—Sections 5 

and 30, if apply. 

Where a decree based on a compromise does not 
contain in its operative portion any provision for 
payment of any interest but the decretal amount 
was to be satistied by the execution of a deed of sale 
by the judgment-debtor, the decree in question 
cannot be dealt with under ss. 5 and 30 of the 
U. P. Agriculturists’ Relief Act. Racuuras SINGH v. 
Hari KISHEN Lau Oudk 865 
————S. 7—Suit instituted prior to Act—Objection 

under s.7 after passing of the Act—Maintainability 

—Interpretation of ambiguous sections of Act. 

Tf a suit is instituted prior to the passing of the 
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U. P. Agriculturists’ Relief Act, an objection raised 
under s 7 ofthe Act after the passing of the Act 
is maintainable. No Court has jurisdiction to enter- 
tain a suit when it is filed or to try it, unless the 
conditions mentioned in that section are fulfilled. 
The U. P. Agriculturists’ Relief Act, was enacted 
by the Legislature for the advantage and relief of 
agricultorists and the Courts should keep this fact 
in view when they have to interpret the provisions 
of any particular section which may have been draft- 
ed in ambiguous language, OxUNNI LAL v. AJUDHIYA 
Prasap All. 646 
———-—8, 12. Sga Oourt Fees Act, 1870, Sch. J, 
Art. 1 50 
———~—$8. 25, 33—S. 25 if bars suit under s, 33, 
The reliefs which are claimed under s. 33, name- 
ly, for account, and for the reduction of interest under 
s 30, do not amount to any relief specified in 
Chap. IH, at all and, therefore, s, 25, is no bar to a 
suit under s. 33. Deraram SINGH v. BISHAN SARUP 





h All. 676 
s. 30. See U.P. Agriculturists' Rslief Act, 
1934, s. 5 865 


——— 58, 32, 33. Sez U. P. Agriculturists’ Relief 

Act, 1934 s. 2 (10) 676 

s. 33 ()—S. 33 (D, if applies to 
usufructuary mortgagor. 

Section 33 (1), applies to every agriculturist deb- 
tor who is entitled to sue for an account under a 
written engagement. It matters little whether the 
written engagement amounts tc a mere promissory 
note, a simple bond, a simple moitgage-deed or a 
usufructuary mortgage-deed or for the matter of that 
a mortgage by way of conditional sale. D, ARAM 
Sine. v. BISHAN SARUP All. 676 
U. P. Encumbered Estates Act (KKV of 1934), 

s. 6—Scope—Oudh Chief Court, if can order stay 

of execution in Court outside its jurisdiction, 

Section 6of the U. P Encumbered Estates Act 
provides for stay of proceedings in Civil and Revenue 
Courts in the United Provinces only on an ordermade 
by the Oollector, unders. 6 and the pre-amble of the 
Act also shows that the Act was passedto provide 
for the relief of encumbered estates in the United 
Provinces and not those situated outside the Pro- 
vinces. 

Apart from the law invoked on behalf of the ap- 
plicants, the Court did not feel justified in staying 
proceedings in a Court not situated in thel, P. 
orto issue an injunction againsta party residing 
outside the jurisdiction of the Ohief Court not to 
execute his decree in a Court in Rihar., Latmogay 
TRIVEDI v. Ram OHANDRA ASWATHEY Oudh 10 

ss. 6, 7—Order under s. 8— Proceedings in 
all Courts should be stayed—Duty of Special 
_Judge—Application for stay to Court concerned 
should be by party—Order under s. 6, whether 
conclusive to show that applicant is entitled to 

benefit under 8.7. 

The interpretation ofs. 7(1) of U. P, Encumbered 
Estates Act, is that the Courts whether Revenue or 
Civil shall stay proceedings to which this section 
applies assoon as an order under s, 6 has heen 
passed. It is not the function of the Special Judge 
to send directions tothe Courts in which such pro- 
ceedings are pending against the applicant. The 
applicant must move the Courts concerned to stay 
the proceedings provided that they come within the 
purview of s. 7. It is for the Collector to decide 
whether an application under s. 4 is inorder. The 
Special Judge cannot question the legality or other- 
wise of the orders of the Collector, From the scheme 
of the Act it is clear that the Collector's order for- 
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warding an application is conclusive proof of the 
fact thatthe applicant is entitled to the benefit of 
5. 7. If anyone is aggrieved by the order of the 
Collector, he may have recourse to such remedy as is 
provided by the Act The Special Judge has to 
assume thatthe applicant is a person entitled to 
the benefits of the Act and he should proceed to 
adjudicate upon matters entrusted to him by the 
Act. In the matter of BrAHMA NAND All. 344 


- S. 7— Application under s, 7, dismissed— 
Revision under s, 115, Civil Procedure Code (Act V 
of 1908), if lies. 

No appeal lies from dismissal of an application 
under s. , UP, Encumbered Estates act. But the 
dismissal amounts to a decision of a case and the High 
Court can interfere in revision under s. 115, Civil 
Procedure Code. BABU Ram v. Manowar LAL 

All, 157 
for stay of execution 





8. 7— Application 
under s. 7—Forum. 
Application for stay of the execution proceedings 

under s 7, U. P. Encumbered Estates Act, must be 
made to the executing Court, Basu Ram v, MANOHAR 
Lar All 157 
8. 7 (1) (a)—Suit for possession, mesne 
profits and debt pending at date of Collector's 
order under s. 6—Siay of suit regarding claim 

Jor mesne profits and possession—Sepurate trial of 

claim for debt under Crvil Procedure Code (Act V 

of 1908), O. Li, r. 6. : 

Suit for possession or for mesne profit is not one 
in respect of debt within the meaning of s. 7 (1) (a), 
U. P. Encumbered Estates Act. Where in such a 
suit pending at the date of Collector's order under 
s. 6, there isa claim for debt also, the suit so far 
as it concerns mesne profits and possession, should 
not be stayed. With regard to the claim for debt 
a separate trial under O. lI, r. 6, Civil Procedure 
Code, should be ordered and qua that cause of action 





the suit should be stayed. MUKAND SARUP V. KRISHNA ` 


CHANDRA SINGH : All. 654 
>- 88. 7,5 — Joint. decree against judgment- 
debtors—Une judgment- debtor applying under 8.7 

—fixecution, if should be stayed. 

Where there isa joint decree and therefore a joint 
judgment-debt, the execution of that decree must be 
stayed, even if ore of the judgment-debtors applies 
under s. 7 of the Act, until the Special Judge has 
deteimined the amounts iequired to be determined 
by 8,5. BABU Ram v Mano. AR LAL All.157 


S. 8 (3,—Period of two months allowed 
under s. 8 (3) elapsing—Extension of time tf can be 
granted 
As soon as the period of two months allowed under 

8. 8 \3; elapses, the claim ig deemed to have been duly 

discharged. No extension can be allowed by the 

Special Judge beyond that period. AsaRaF v. SAITaMAL 











All. 136 
— 8.14. Sze Court Fees Act, 1870, Sch. 1, 
Art. 1, Sch. II, Arts. 11, 17 353 FB8 





—S.45 (5)—“Final” in s. 45 (5), means 
finality for purposes of appeal—High Court can 
interfere in revision under s. 115, Cwil Procedure 
Code (Act V of 1908). 

The word “final” as used in s. 45 (5), U. P. 
Encumbered Estates Act, means “not subject to 
appeal”. It cannot be final in the sense that 
the power to interfere in -revision is shut out. 
Therefore, the High Court has a ‘Tight to interfere in 
revision under the provisions of s. 115, Civil Proce- 
dure Code, As.uraF v. SAITHMAL AH. 136 
S, 54—Rules under—R, 6—Special J udge, 
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U. P. Encumbered Estates Act—concld, 


tf can appoint Receiier under O. XL, Civil 

Procedure Code, 

The power to appoint a Receiver in terms of 
O XL, Civil Procedure Code, has not been conferred 
upon the Special Judge exercising jurisdiction under 
U. P. Encumbered Estates Act. RAJENDRA SINGH v. 
Uma Prasap All. 922 
U. P. Land Revenue Act (II of 1901), s. 36. SEE 

Agra Tenancy Act, 1926, ss. 14 (1), 8 (1) 425 

ss. 110, 111—Parties entitled to raise plea of 
acquisition of proprietary rights by limitationin 

Proceedings under s. 110, not raising it—Declagatory 

suit in Civil Court for such rights during pendency 

of partition proceedings, if maintainable. 

Where the parties might and ought to have raised 
the pleas in proceedings under s. 110, U. P. Land 
Revenue Act, of acquisition of proprietary rights by 
Virtue of limitation in the Revenue Court but they 
did not doso, they are not entitled, during the 
pendency of the partition proceedings, to institute a 
civil suit fora declaration of that right SIDH Nata 
SinGH v BADRI SINGH All. 658 
U. P. Municipalities Act (I of 1916), ss, 160, 

164— Municipality levying unauthorised tax and 

recovering it—Civil suit for refund, if barred— 

Liability of Municipality for damages. 

Ordinarily a suit for refund of money is a suit 
of a civil nature and would be cognizable by a 
Civil Court under s. 9, Civil Procedure Code, 
unless the claim is barred by a specific provision 
of the law. Where though a Municipal Board is not 
authorised to levy a certain tax on a certain person's 
building, the tax is illegally realised, such person is 
entitledto goto the Civil Court and a suit for u re- 
fundof the money will be entertainable by the Civil 
Cout Under ‘s. 160or s. 16), U. P. Municipalities 
Act, a suit of this nature is not prohibited. 

Except in the case of an action for malicivus 
prosecution, evil motive is not an essential ingre- 
dient in tort, but its presence miy defeat a claim 
of privilege. 

Therefore, the Municipality, where it recovers an 
authorised tax from a persod and causes damage 
to him, is liuhle to pay damages to such person. JoKHU 
v. MUNIOIPAL BOARD, .BENARES All. 868 

S. 326—Suit against Municipality and a 

Tax Inspector—Notice only on Municipality—If 

sufficient compliance with s. 326.. 

It is not sufficient compliance with s. 326, U.P. 
Municipalities Act, in a suit against both Muni- 
cipal Board and Tax Inspector, to serve a notice 
only on the Board and not on the Inspector. JcKHU v. 
MUNICIPAL Boarp, BENARES All. 868 
Usurlous Loans Act (X 0f 1918). See Mortgage 
Vendor and purchaser—Contract for sale of land 

—Failure of— Penalty — Forfeiture of deposit— 

Default by purchaser—Vendor, if can retain deposit 

paid under contract—Rule of English Law —Ap- 

plicabtlity in India—Conditions for applicability 
` — Deposit, when in nature of penalty. 

It is a well-understood principle of English Law 
that where under a contract of sale of landa sum 
of money is paid as deposit, the vendor is entitled 
to retain the same if thecontract goes off by default 
of the purchaser ‘This principle of English Law 
should be applied to India, For the application of 
the rule of English Law as to forfeiture of deposit, 
it must be unmistakably clear from the contract 
that the sum forfeited was paid or deposited as a 
deposit; it must be a deposit proper. There may 
be cases where the Courts may find that the amount 
of the deposit or payment in advance is so great 
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Vendor and purchaser—concld. 


in comparison with the amount payable under the 
contract, thatthe parties cannot have intended it 
as a mere security for performance, but rather as 
a punishment for non-performance of the contract, 
and in those cases the Court may doubtless refuse 
to allow the retention of the whole of the deposit ; 
but where there is no such disproportion and no- 
thing unreasonable in regarding the deposit as 
security, then the defaulter will not be allowed to 
recover back what he has paid on an express 
stipulation thatit shall be forfeited in the event of 


default. Kurz VENKOBA CHAR v. Kuri SANJIVAPPA 
Mad, 233 
—*.._~ Deposit —Purchaser agreeing to purchase and 


paying deposit—Deposit io be regarded as security 

for fulfilment—Agreement not ın writing — Mere 

demand of deposit wmplres its forfeiturein case of 
breach unless agreement to contrary is proved— 

Failure of vendor to sue for damages or specific 

performance, if implies his treating contract as ‘at 

an end, 

It isa well-known principle of law that if a 
purchaser on agreeing to 
agrees alsoto pay, aud does pay a deposit, that 
deposit isto be regarded as security for the fultil- 
ment of the contract. 

Even ifthe agreement is not reduced to writing 
the mere fact that a deposit was demanded carries 
with it the implication that it should be forfeited 
if the contract were broken, unless plaintiff proves 
an agreement to the contrary, 

Where a vendor holds deposit inhis hands which 
is liable to forfeiture on the breach of contract by 
the vendee, mere failure to sue for damages or 
specific performanceon the part of the vendor does 
not imply that he treated the contract as at an end 
and the vendee cannot recover the deposit after 
failing to pay the purchase money within stipulated 
time, GopaLaRaTNA JYIINGAR v. RAJARATNA MUDALIAR 

Mad, 955 
“Marketable title’ — Meaning of — Specific 
performance, when can be granted. 

‘Marketable title’ is one which can be forced on 
an unwilling purchaser under a contract for sale 
made without any special conditions, at alltimes and 
under ali circumstances. Where the rectitude of 
the title depends on facts, capable of being dis- 
puted, or unless a marketable title is proved, the 
specific performance of the contract of sale cannot be 
granted. J.N. Duecan v. K, M., TALYARKHAN 

Bom. 714 

Village service—Blacksmith working for landlord 
without wages in lieu of which he holds lands rent- 
free—Whether a village servant—He can be 
appointed only by malguzar and not by lambardar, 

As. blacksmith working for the landlord without 
wages in lieu of which he holds lands rent-free, 
does not become a tenant as he works under a con- 
tract of service, not one of tenancy. Heis only a 
servant of the malguzar and he can be appointed 
only by the malguzar of the patti in which he is to 
render services and not by the famdardar. DARBAR: 
Loxnats LOHAR v. HARLAL Nag. 272 


Wager and speculation — Distinction. SEE 
Contract Act, 1872, 8. 30 205 
WajJib-ul-arz—Construction— Rules of—Custom— 


Succession—Daughters — District Bara Banki— 

Held, daughters in family of parties excluded by 

custom from inheritance—Held, also, that widows 

did not get absolute interest in property of deceased 

husbands, 

Custom in derogation of the personal law of 
the parties must be strictly proved, andso faras 
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purchase any property. 


x¢evil 
WalJlb-ul-arz—coneld. 


possible wajib-ul-arzes must be construed in such 
% manner as to make them consistent with the pro- 
visions of the Hindu Law. 

Held, after considering the wajib-ul-arzes of the 
village Bibipur in District Bara Banki which had 
been verified by the ancestor of the parties 
and other documentary evidence that the daughters 
were excluded from inheritance by custom in the 
family of the partiesand that the alleged custom 
of the widowsin this family becoming absolute 
owners of their husbands’ property had not been 
established. Jopawatl v. Ram SINGA Oudh 972 
Wiil—Construction. See Hindu Law 857 
——~-—A nterpretation—Intention of testator how to 

be gathered—Harlier clause giving absolute estate 

—Later clause of restriction—Later clause, validity 

of. 

In interpreting a will it is the duty of the Court 
to find out the intention of thetestator. The inten- 
tion is to be gathered from the language used by the 
testator, but the meanings attached to the words 
may be affected by surrounding circumstances, and 
when this is the case, those circumstances should be 
taken into consideration. 

Where the earlier part of a will confers an 
absolute estate in favour of the testator’s wife, but 
the later clauses in it seem repugnant to the absolute 
estate created in her favour, the later clauses must 
be regarded as invalid as they cannot cut down the 
estate. Bisuan DBVI V, JAGAT SINGH Lah, 277 
- Proof of ~Wrong statement that testator 
had two daughters—Whether affects genuineness of 
will. 

The fact that the will contains a wrong state- 





ment to the effect that the executant has only 
two daughters is no ground for doubting its 
genuineness. Jopuwati v. Ram SINGH Outh 972 


Witnesses—Credibility. Ser Orimmal trial 339 

WORDS AND PHRASES: 

“Dattam” and “samarpimpabadina”, 
whether create absolute gift—Deed—Construction. 
The words dattam and samarpimpabadina con- 

note an absolute gift. Ko Lzoumana SESHAOJARLU V, 

VIDWAN Ramanosa UdARULU Mad. 533 

Pahunch, meaning of. Ses Negotiable 
Instrument 591 

Workmen's Compensatlon Act (VIII of 1923), 
s. 2 (1), Sch, H, cl. (X)—“ Working of pipe line” 
—Scope of expression—Municipality working pipe 
line by fixing recording instrument to test water 
pressure—Coolies employed to guard instrument 
during night— Coolies held workmen within the 
meaning of Act. 

Having regard tothe scope and intention of the 
Act, which is to give compensation to workmen 
injured in particular forms of employment, the 
Court ought rather to give a wider than a narrower 
interpretation to the expression “working of pipe 
line * used in cl, (x), Sch. Il, Workmen’s Uompensa- 
tion Act. The test seems to me really to be whe- 
ther, when a man meets with an accident arising 
out of and in the course of his employment, he was 
in the position in which he was when the accident 
occurred because of the work specified in the 
schedule, His particular share in the work whether 
active or passive, skilled or unskilled, is irrelevant, 
Phe words, “ incidental to or connected with ” used 
in cls, (2) and (5) of Sch. 11, should not cut down the 
material meaning of the words used in the other 
clauses, 

Where in order to test the pressure of water in 
the main for 24 hours, to work the pipe line eficient- 
ly, the Municipality fixed a recording instrument 
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Workmen's Compensation Act—contd, 


toa pipe to test the pressure and some coolies were 
employed to guard the instrument during night: ` 

Held, (per Beaumont, O. J., and Sen, J.: Norman, J., 
contra) that the coolies came within the expression 
“ working a pips line “ and consequently were work- 
men within the Act. KOYNABAI v. BOMBAY MUNIOIPAL 
OORPORATION Bom. 673S B 
————s. 2 _ (1) (n) Sch. H wIIj— Carpenter .on 

daily wages to repair boxes unloaded from ship, 

if a workman--S, (1) (n), scope of. 

The reference to employment .on monthly wages 
in s. 2(1), sub-cl. (n), Workmen’s Compensation Act, 
means employment at wages which do not exceed 
an average of Rs. 300 a month. It seems quite im- 
possible, :xeading this Act as a whole, to say that it 
‘was limited to workmen who are employed by the 
month s0 that it would not include workmen employ- 
ed by the day or by the week or by the year. | 

A clerk who prepares a bill of lading relating to 
goods cannot be said to be handling the goods 
within thes meaning of Sch, X-I ofthe Act. But 
no man‘who is émployed to repair cases containing 
goods or to unload and re-pack.goods is employed in 
the handling of goods, and is, therefore, ‘workman’ 
within the meaning of the Act. Enieeman'’s Urry & 
Hart LINES v, Asis THOMAS “Bom. 545 
—S, 4-C (li)—Loss in earning capacity and not 

in physical, capacity of workman has to be 

estimated in awarding compensation — Railway 
workman, injured in courseof employment—. 

Railway held best Judge of loss in his. earning 

capacity—Loss held 100 per cent. and workman 

entitled to full compensation. 

The workman was employed by the Railway Company 
as what is called, a gunner guard. Whilst the 
workman was following his employment, he received 
serious injuries to his spine, and as a result, he was in 
hospital for over a year. A few days previous to his 
discharge, an eminent surgeon, gave a certificate which 
‘purported to assess the disability of the workman at 
50 per cent. He was thereafter classified as fit only for 
sedentary work (lowest grade of employment). He 
was putas a clerk. But after afew days he com- 
plained that he could not do that work. On being 
medically examined he wag declared as unfit for any 
kind of work in the Railway, The company dis- 
charged him onthe ground that he was physically 
unfit and permanently incapacitated for further 
service : 
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Held, that what had to be estimated was the loss of 
earning capacity caused by the injury. That was a 


different thing from the loss of physical capacity.’ 


It was the loss of earnizg capacity. A surgeon, might 
well estimate the loss of physical capacity for work, 
but the loss of earning capacity must be estimated. 
by some other person, The best estimate that could be 


a 


given was by those people who would have the oppor- , 


tunity of seeing the workman work before and after 
the accident. The Kailway Company were in the 
best position to make an estimate of the loss of his 
earning capacity. The company having known his 
earning capacity beiore,and after the accident and 
it having disappeared in its opinion, discharged him, 
Thus there was 100 per cent. loss ofthe earning 
capacity after the accident, and the workman was 
entitled, to full compensation, AGENT, East INDIAN 
KAILWAYU MAURICH Uron Ryan Cal. 655 
— $. 8, Gl. (4)—Scope-— Workman -dying 

leaving dependant recognized by Commissioner as 
_ entitled to compensation — Money paid to such 

dependant — Dependant shortly dying— Money, tf 

can be claimed by employer or if goes to dependants: 

eirs. i . 

Under c). (4) of s, 8 of the Workmen’s Compensa- 
tion Act, the right of the employer.to get a refund 
only arises when a workman dies withoutauy de- 
pendant andthe Commissioner at the timeof the 
distribution knows that he has left no dependant 
within the meaning of the Act. But if the «vork- 
man leaves a dependant and the claim of that de- 
pendant is recognised by the Commissioner as the 
person entitled to receive the compensation, any 
claim onthe part ofthe employer for a refund can 
no longer arise under that clause. When once an 
allotment of compensation to a dependant or a dis- 
tribution of compensation money 
dependants is made under s. 8, the compensation 
so allotted or distributed becomes the property of 
the dependant, and ifthe dependant dies, the said 
sum being his property will devolve on his or her 
heirs. JIKKASINTAKATH ABDURAHIMAN v. NADAKKAVU 
MALIKKAL BEERAN Koya . Mad. 424 
——~— Sen. |, ci. (vil), See Workmen's Oompen- 
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“EASEMENTS CONCERNING WATER: 


PRECARIOUS ENJOYMENT AND 


GRANT. 


The question how far a landowner is 
entitled to the continuance of a flow of 
water passing to his land by artificial 
means on severance of his land from 
neighbouring property has been raised in 
a great number of cases of which the most 
recent is Beauchamp and others v. Frome 
Rural District Council (157 L. T. Rep. 579). 
Claims of this character may be based 
on prescription, on implied grant under 
the maxim that a grantor must not dero- 
gate from his grant, on the ground that 
the right passed under the general words 
of sect. 62 of the Law of Property Act, 
1925, or its predecessor, sect. 6 of the 
Conveyancing Act, 1881, or, finally, the 
right may be claimed as within the terms 
` of an express grant. 

In the case just mentioned Mr. Justice 
Farwell stated that when it was a question 
of express grant, the question as ‘to. 
whether the grant was one which might 
be ‘precarious was not a question which 
had to be considered at all. It is equally 
Glear that a claim based on prescription 
will. be defeated by showing that the en- 
joyment ofthe right has in fact been pre- 
carious. On the other hand, where the 
claim is based on the other grounds just 
alluded to—anod circumstances usually de- 
mand both the iavocation of the maxim 
ancéreliance on the ‘general words” of the 
statutes—the position is not go clear. 

In Wood v. Waud (1819, 3 Exch. 748) the 
question arose with reference to artificial 
Channels which for more than twenty years, 
had conveyed water derived from the 
working of acolliery. It is unnecessary to 
enter into detail into the facts, the case 
being referred to here on account of the 
following passage from Chief Baron 
Pollock's judgment: “Phe proprietor of the 
land througa which [one of the streams] 
flows has noright to insist on the colliery 
owners Causing all the waters from their 
works to flow through their land. The 


173—-J—1 


owners merely get rid of a nuisance to 
their works by discharging the water into 
the sough, and cannot be considered as 
giving it toone more than another of 
the proprietors of the land through which 
that sough is constructed; each may take 
and use what passes through his land, 
and the proprietor of land below has no 
right to any part ofthe water until it 
has reached his own land; he has no right 
to compel theowners above to permit the 
water to flow through their lands for his 
benetit; and, consequently, he has no right 
of action if they refused to do so.” 


Reliance was placed on this statement in 
Schwann v. Cotton (115 L. T. Rep. 168; 
(1916) 2Ch. 459) by the party alleging that 
the enjoyment by Blackacre of water flow- 
ing through Whiteacre from a well on 
Greenacre had been precarious. All these 
properties had been owned by a testator 
who devised Blackacre and Whiteacre, 
with their respective appurtenances, to 
different persons. Lord Justice Warring- 
ton, however, intimated that the condion that 
enjoyment must be nec vi, nec clam, nec 
precario, in order to give rise to an ease- 
ment by prescription had no application 
and was in the natureof things excluded, 
when the acquisition was by grant. The 
learned Lord Justice cited the above 
passage from Chief Baron Pollock's judg- 
ment in Wood v. Waud, and continued: 
“But all that this statement comes to is 
this, that where the right claimed by 
several proprietors depends upon user only 
the precarious nature of the original supply 
may affect the user of all the owners and 
prevent the acquisition by mere user of 
any legal right to a continuance, but he 
does not say that such a circumstance 
would prevent an owner from creating such 
a legal right by grant. No other authority 
which in any way touches the point has 
been cited, and I do not believe that an 


9 JOURNAL 


authority in support of the defendant’s pro- 
position can be found.” 

His Lordship’s words are not, itis fo be 
observed, limited in their application to 
express grants: nor, indeed, can they well 
be so limited, forthe case itself was one 
of implied grant. Must.the notion of pre- 
carious enjoyment, then, be excluded irres- 
pective of circumstances from all cases of 
implied grant? It would hardly seem to 
be so, for if this were the case a grantee 
of land would be ina position to insist on 
the continuance ofall privileges de facto 
enjoyed on severance by his land over 
the land retained. Moreover, the autho- 
rities du no support so wide a proposition. 

In this connection reference should first 
be made to Birmingham, Dudley and Dis- 
trict Banking Company v. Ross (59 L. T. 
Rep. 609; (1887) 38 Ch. Div. 295)—a case of 
light. The question arose in connection 
with the light enjoyed by the plaintiffs’ 
newly erected building which, with certain 
land, had been leased to them “with the 
tights, members, and appurtenances to the 
said premises belonging” bya corporation 
which had agreed to keep open a passage 
20ft. wide on which the house abutted. On 
the opposite side of the passage stood some 
old buildings some 25ft. high, The land 
on which these buildings stood was sub- 
sequently demised to the defendant who 
erecteda house 80ft. high which materially 
affected the plaintiffs’ light. Both plaintiffs’ 
and defendant’s land formed part of a larger 
piece laid out by the corporation under 
a building scheme for the improvement of 
the town. 

There was no express grant in the lease 
of a right to uninterrupted light to the 
new building, and the case was considered 
with reference to the provisions of sect. 6 
of the Oonveyancing Act, 1881, and to the 
maxim already referred to. 

On the latter point Lord Justice Lindley 


drew attention to the fact that the area on. 


which the plaintiffs’ house and on which the 
defendant’s house was built had been re- 
cently created by the destruction of a mass 
of houses by the corporation with the in- 
tention that the whole area should be laid 
out and built upon by the corporation. The 
street which had been created at the time 
when the plaintiffs’ house was agreed to be 
let, and before or at the time when it was 
begun to be built, was the key to the situa- 
tion. “It appears to me,” the learned Lord 


e Justice said, ‘that the true construction of 


D.'s lease [D. had assigned the residue of the 
term to the plaintiffs], coupled with the 
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éircumstancés to which Ihave alluded, is 
this: thatif we talk of easements newly 
created, what was newly created was a 


right to such an amount of light as would 
“come over the corporation land to D.'s house 


after the corporation had built what they 
liked on the other side of the 20ft. street. 
That is the only implied grant which I can 
infer, or arrive at, from the terms of the 
deed, and from the circumstances to which 
I have alluded. Now if that be true...there 
18 no derogation from grant at all.” The 
same result was arrived at if the grant of 
an easement of that’ kind were regarded as 
an implied covenant by the grantor not to 
use his own land so as to injure the rights 
of the original lessee and those claiming 
under him. | ; 

On the other ground upon which it was 
sought to base the claim Lord Justice 
Cotton statedthat even with the assistance 
afforded by the language of the deed, the 
light could not be said to be light within 
the meaning of sect. 6 of {the Conveyanc- 
ing Act, 1881, enjoyed with the house. 
The house had only recently been erected, 
and at the time when the lease was granted 
it was obvious to both parties that this 
was alarge tract of land bought by the 
corporation for the purpose of effecting an 
improvement, and for the purpose of the 
land being laid out so to have buildings 
upon it. The learned Lord Justice continu- 
ed: “Therefore, I think it could not be said 
that the light coming over that low build- 
ing tothese windows could be considered 
as enjoyed with it within the meaning of 
this section. The light did in fact come 
over that building, but it came over it 
under such circumstances as to show that 
there could be noexpectation of its continu- 
ance. It had not been enjoyed in fact for 
any long period; and in my opinion 1t was 
enjoyed under such circumstances, known 
to both parties, as could not make it 
light enjoyed within the meaning of that 
section.” ‘The crucial question was the 
light which a person had enjoyed “under 
circumstances which would lead to an ex- 
pectation that the enjoyment of that light 
would be continued, and that it would not 
be simply precarious.” 

This decision was followed in Burrows y, 
Lang (84 L. T. Rep. 623; (1901) 2 Ch. 502) 
by Mr. Justice Farwell (as he then was), 
who alluded to the judgment of Lord Justice 
Cotton as indicating the importance of the 
circumstance of the grant. ‘Ihe plaintiff in 
this case owned a farm which abutted for 
a short distance on a pond construcied 
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more thar a century earlier for the pur- 
poses of a mill. The supply was taken 
from, and” ultimately returned to, a natural 
stream, and the plaintiff sought to restrain 
the defendant, who was the. neighbouring 
owner, from obstructing the flow. The 
special temporary purpose for which the 
watercourse had been constructed, the ex- 
pense of maintaining it, and the fact that it 
lay wholly on the defendant's land, were 
held to disentitle the plaintiff either by 
implied grant or under sect. 6 of the 
Oonveyancing Act, 1881, to have the flow of 
water continued. ‘ 

Mr. Justice Farwell cited a passage from 
Lord Justice FitzGibbon’s judgment in 
Hanna v. Pollock (1898, 2 I. R. 532; (1900) 2 
I. R. 664), where it was stated that the whole 
doctrine of presumed grant rested upon the 
desire of the law to create a legal founda- 
tion for the long-continued enjoyment, 
as of right, of advantages which were 
prima facie inexplicable in the absence of 
a legal title, Mr. Justice Farwell pointed 
to the very clear exposition of the law 
contained in the cited passage of which 
the foregoing is a part andintimated that 
it accorded with his own view “that it is 
impossible to create a new burden that is 
something short of an easement—that is 
to say, an easement which shall be enjoyed 
nec per vim, nec clam, sed precario.” The 
words of the Conveyancing Act, 1881, s. 6, 
which, in addition to easements proper, 
passed (inter alia) all liberties, privileges, 
rights and advantages whatsoever, were 
satisfied by giving the plaintiff “that which 
was enjoyed with the land, namely, the 
permissive use so long as [the defendant] 
did not choose to stop it.” But to say 
that those words created any new right 
hitherto unknown to the law something 
waich the learned judge had never before 
heard suggested, and he declined to be 
the first to hold it. A right unknown to 
the Jaw could not pass by implied grant or 
under the section. 

A more recent example of a precarious 
tight ie furnished by Bartleitv. Tottenham 
(145 L. T. Rep. 686; (1952) 1 Oh. 114), where 
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it was held that the conveyance of a cottage 
only operated to pass such rights “as had 
been enjoyed.” in the words of Lord 
Justice Lawrence, who was sitting as an 
additional judge of the Chancery Division, 
“under circumstances leading to an expecta- 
tion of the continuance of that enjoyment.” 
There could, it was held, on facts which 
need not be gone into here, be no expecta- 
tion that the overflow from a tank would 
be continued if the tank were done away 
with; the purpose of the overflow was merely 
temporary, and the grantee of the cottage 
acquired no easement either by implied 
grant or under the general words of the Law 
of Property Act, 1925, s 62, to have it 
continued for his benefit. The overflow from 
the tank in this case was not necessary 
for the enjoyment of the cottage as the 
sources of a natural stream produced a 
constant and sufficient flow. 

Schwann v. Cotton was distinguished on 
the ground that in that case the pipe 
conveying tho supply was laid by the com- 
mon owner of dominant and _ servient 
tenements for the sole benefit of the tene- 
ment granted. 

The foregoing authorities show that the 
circumstances of the grant may be such as 
to indicate that de facto enjoyment may 
be permissive, and that the notion of pre- 
carious enjoyment may be a factor in cases 
where the right claimed is based on im- 
plied grant or the “general words” of the 
relevant statute. 

Our investigation has been somewhat 
prolonged, and this, and the fact that 
Beauchamp and others v. Frome Rural 
District Council will be fresh in readers’ 
minds, obviates the necessity of consider- 
ing that case in detail. Its main con- 
tribution to the.problem has already been 
indicated, but the result shows that, even 
with the exclusion of considerations based 
on the precarious nature of the enjoyment 
where express grants are concerned, a 
plaintiff's claim to the continuance ofa flow 
of water may be defeated by a proper 
construction of the words of the deed upon 
whichhe relies —The Law Times. 


ENTERTAINMENT TAX AND RESTAURANTS 


The announcement that the appeal in 
The Attorney-General v. London Casino 
(1937, 3 All E. R. 858) has been withdrawn 
leaves the law as to the liability of 
restaurant entertainments, to entertainment 
vax in a somewhat unsatisfactory state ; 


anpleasant doubts may arise in the minds 
of those restaurant owners and managers 
who give elaborate cabaret entertainments 
in their restaurants during dioner and 
supper. , ae 

Up to the present time the decision in 


4 JOURNAL 


Lyons & Co. v. Fox (1919, 1 K. B. 11) has 
apparently been sufficient anthority for 
their non-liability to this form of taxation. 
This was a case during the War, when a 
claim was brought against the owrers of 
the Trocadero for the payment of tax on 
the grounds that the concert during tea on 
weekdavs, and dinner on Sundays, was an 


entertainment to which admission was 
granted within the -meaning of the 
Finance Act, 1916, sec.1. It was held 


by A. T. Lawrence, Darling and Bailhache, 
JJ., Shearman and Salter, JJ., dissenting, 
tha: this was not an entertainment to which 
admission was granted as defined by this 
section; A. T, Lawrence, J., said that it 
was “only by straining language that the 
respondent can be siidto have paid for 
admission to an entertainment within the 
meaning of this Act.” And Darling, J., 
said even more strongly, the “difficulty is 
due to the fact that ifit was the intention 
of Parliament to impose the entertainments 
duty in the case of concerts given during 
the service of meals at restaurants, appro- 
priate language for that purpose has not 
been used in the Act.” 

“The arguments against entertainment 
tax in this case turned principally on the 
fact that the money paid for the dinner 
could not be said to be paid for admis- 
sion to an entertainment within the mean- 
ing of the Act, stress being laid on the 
meaning of “admission” rather than what 
constituted an “entertainment.” Bailhache, 
J., said: “I ask myself whether any 
ordinary intelligent person who has taken 
tea, or dined at the Trocadero would, using 
ordinary language, say that he had paid 
for admission to the Trocadero,” Finlay. J., 
found some difficully in distinguishing this 
case fiom the one before him, but he stated 
that the decision in Lyons & Co. v. Fux 
could be supported on the grounds that 
the facts were utterly different from ‘hose 
in the Attorney General v. The London 
Casino. In the former case the dinner 
was the thing. the music and songs merely 
incidental, and the judges in that case 
could not have possibly ccntemplated any- 
thing in the nature of the entertainment 
in the present instance. 
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It is easy te see the vast difference 
between the entertainment given at the 
Trocadero at that time, and that provided 
by the London Oasino, but some of the 
dicta of Finlay, J. apply equally to 
restaurants where elaborate cabarets’ are 
given during dinner and supper.“ ... I 
cannot bring myself to dcubt that the 
normal person paying 15s. 6d. pays not 
only for the dinner, not only for the right 
to: dance to a band, but to a substantial 
extent also pays if because he desires to 
see what is a good and elaborate and 
expensively produced show.” This, however, 
is equally true of other restavrants where 
the prices are sometimes even higher, and 
the cabarets, if not so long, are very 
elaborate and one of their chief attractions. 
Apart from the length of the entertainment 
(which is not greatly in excess of that of 
several cabarets), it is not easy to see 
what distinguishes , the London Casino 
show—from the point of view of liability 
to entertainment tax—from that in many 
restaurants ; admittedly, it takes place in 
what was ence a theatre, there is a stage 
fully equipped with scenery and lighting, 
but the Judge said that it did not matter 
in the least whether it was called a theatre 
or a restaurant, and he was perfectly 
willing to call it ‘the restaurant.” 

He said also that if this entertainment 
were held in the theatre without food: or 
anything else, entertainment tax would be 
exigible ; but this, of course, would likewise , 
be true of any restaurant cabaret if held 
in such circumstances. The question 
arises, is the test as to liability’ to enter- 
tainment tax whether the enteriainment is 
of sufficient merit to attract an audience 
without the additional help of food and 
drink and dancing? Such a test is obvious- 
ly absurd, particularly when it is remem- 
bered that very many cabaret stars are 
als) theatrical.or music hall stars, capable 
of drawing large audiences in their ordinary 
professional work. 

It seems that some clearer definition of 
the position is needed as to what rés- 
tavrant entertainments constitute as “enter- 
tainment” within the meaning of the 
Finance Act, 1916:—The Law Journal. 


COMMON EMPLOYMENT. 
Limitations or Taz Derence. 


Tke caseof Wilsons & Clyde Coal Co., towards fixing the boundary-line of the 
Lid. v. English (1937, 3 All E. R. 628), a doctrine of.common employment. 


Scottich appeal decided by the House of 
Lords on July 19, has gone a long way ception to 


That doctrine provides. a.sweeping €x- 
the general rule that an 
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employer is liable for toris committed by 
his servant, in a case where the person 
injured is a fellow-servant ia “common 
employment” with the tortfeascr. The 
following explanation of the phrase is given 
by Blackburn, dJ.. in Morgan v. Vale of 
Neath Ry. Co. (1864, 5B. & S., at p. 5:0): 
“The employment must be common in this 
sense, that tle safety of the one servant 
must, in the ordinary and natural course of 
things, depend on the care and skill ‘of th 
others.” : 


The victim of a tori may be a servant 
within this rule, although he is simply a 
private person who has vclunteered to give 
assistance (Degg v, Midland Ry. Co., 1857, 1 
H. & N. 773‘, or a servant taking upon 
himself work different from that for which 
he is employed (Bloor v. Liverpool, ete , Co., 
Lid:, 1936,3 All E. R. 399), but not where 
he is an individual who has an interest 
of bis own in helping’ the defendant's 
servants: Wright v. L. & N. W. Ry. Co. 
(1876, 1 Q. B D. 252). The doctrine in 
this, form is established by a long series 
of cases beginning with Priestley v. Fowler 
(1837, 3. M. & W. 1). Statutory. exceptions, 
as everyone knows, were created by the 
Employers’ Liability Act, 1580, and the 
Workmen's Compensation Acts-have set up 
a new ground of liability to which com- 
mon employment cannot be pleaded, but to 
a common law claim it is still a defence. 
As is pointed out in Salmond on Torts (8th 
edn., 1934, p. 109), the rule is an applica- 
tion.of the principle volenti non fit injuria : 
a person who enters upon an employment 
tacitly consents to run the ordinary risks 
of service. and, as Professor Winfield 
remark; (Law of Tort, 1937, p. 136), it is 
only because wrongdoing servants are au 
instance of thcse risks that the master is 
not responsible for their torts against a 
fellow-servant, 


MOTORISTS AND 


For many years it was held to be the 
law of the country that when a person 
was killed owing to the unlawful act of 
another, be was guilty of the serious crime 
of manslaughter, but fortunately for every- 
body, including motorists, a happier stale 
of things now exists, and one can now say 
definitely that when a motorist kills a person 
owing to slight negligence which con- 
stitutes an unlawful act, he will not be 
guilty of the crime of manslaughter, see 
Andrews v. Director of Publie Prosecutions, 
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Tt has always been recognised, bowever, 
that an employer is liable for his personal 
negligence. Lord Herschell makes this 
clear in Smith v. Baker & Sons (1891, A. 
C. 325, at pp. 3860-362). The difficulty 
lies in de-limiting the sphere of personal 
responsibility. Leaving aside the question 
of duties imposed by statnte on the 
employer (as to which Lochgelly Iron and 
Coal Co., Lid. v. McMullan, 1934, A. O.1, 
is the authority), it has hitherto been con- 
sidered that he must take reasonable care 
to provide (a) proper equipment, and (b) 
competen; employees. nglish's case 
(supra) has added to these (e) a eafe system 
of carrying out the work. 

The facts in that case were, very briefly, 
that colliery-owners had failed to provide 
a safe system of working the mine, and 
asa result, a workman was injured. The 
owners maintained that they were free 
from liability because they had appointed 
a qualified manager, as indeed they were 
bound to do by the Coal Mines Act, 1911, 
none ofthe directors being qualitied. The 
view of the House is admirably expessed 
by Lord Maugham at p. 645 : the employer's 
duty is to use reasonable care and skill 
“first, to provide and maintain proper 
machinery, plant, appliances and works ; 
secondly, to select properly skilled persons 
to manage and superintend the business; 
and, thirdly, to provide a proper system 
of working.” The dicta of the Court of 
Appeal in Fanton v. Denville (1932, 2 
K. B.309) that liability could be avoided by 
entrusting the first and third of those 
duties to competent servants, was dis- 
approved, and the fact that delegation was 
compulsory under the Coal Mines Act, 1911, 
did not alter the matter. For the future, 
therefore, un employee injured by reason 
of a defective system of working cannot 
be met by the defence of common employ- 
ment:—The Law Journal. 


MANSLAUGHTER. 


[1937] A. C. 576; 101 J. P. 386, where the 
accused overtook another car and killed 
a man who was only three or four paces 
from the kerb, and immediately after 
nearly ran into a pedal cyclist, and failed 
to stop after the accident, was found 
guilty of manslaughter. Lord Atkin, in 
his judgment dealing withthe amount of 
care necessary to constitute the offence of 
manslaughter, states, “Simple lack of care 
such as will constitute civil liability is not 
enough; for purposes of the criminal law 
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there are degrees of negligence; and a 
very high degree of neg igence is required 
to be proved before the felony is est- 
ablished.” 

The next question we have to consider 
is the degree of negligence that is 
necessary to constitute the offence of 
manslaughter, and it is most difficult to 
lay down any definite rule on the subject. 
Many epithets have been used to establish 
criminal liability for manslaughter such as 
criminal, gross, wicked, clear, complete 
and reckless. In Tinline v. White Cross 
Insurance Co., [1921] 3 K. B. 330, where a 
man who was driving bis cur at an exces- 
sive speed knocked down three persons 
injuring two and killing one and was con- 
victed of manslaughter on his own con- 
fession, Bailhache, J., dealing with the 
degree of negligence fur manslaughter 
stated, “The crime of manslaughter in a 
ease like this consists in driving a motor 
car with gross or reckless negligence. 
In Andrews v. Director of Public 
Prosecutions already referred to, Jord 
Atkin, dealing with the question of the most 
suitable epithet to be used seems to think 
that the word "reckless" is the most suit- 
able and who states, “Probably of all 
epithets that can be applied reckless most 
nearly covers the case.” 

. Lord Atkin is careful, however, to point 
out that the word “reckless” is not all 
embracing, for the word “reckless” sug- 
gests an indifference to risk whereas the 
accused may have appreciated the risk and 
intended to avoidit and yet shown sucha 
high degree of negligence in the means 
adopted to avoid the risk as would justify 
a conviction for manslaughter. On the 
‘other hand, although it is difficult to 
visualise a case of reckless driving causing 
death toa third party which does not con- 
stitute the offence of manslaughter, it is 
submitted that where a motorist who is 
driving recklessly kills someone and it can 
be proved that his reckless driving was 
not the proximate cause of the death of 
the person killed, as in the case of a child 
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dashing off a pavement in front of a car, 
the driver of the car would, in all pro- 
bability, be held to be guilty merely of 
dangerous driving under section li (1) of 
the Road Traffic Act, 1930, and not of man- 
slaughter.’ 

It should be pointed out that section 11 
of the Road Traffic Act imposes a penalty 
for driving recklessly or ata speed or in 
a manner which is dangerous to the public, 
and although the section has no direct 
reference to causing death by negligence, 
Lord Atkin in his judgment already 
referred to has no doubt that the neg: 
ligence under this section would cover the 
case of death caused by manslaughter. 
This raises the interesting question as to 
whether a motorist who has been acquitted 
on the charge of manslaughter is entitled 
to plead autrefois acquit should he be 
charged on the same set of facts under 
section 11 of the Road Traffic Act, 1930. 
This point was raised in kex v. Stringer, 
[1933] 1 K. B. 704; 97 J. P. 99, where the 
accused was acquitted on the firs} count 
of manslaughter but convicted on the 
second count of dangerous driving and the 
court held that the conviction was right as 
the accused was never in jeopardy on the 
manslaughter charge in respect of the 
charge under the Road Traffic Act, as on 
the first count he could not have been found 
guilty of dangerous driving under the 
second.count, but at tke same time pointed 
out the desirability -of having separate 
indictments for these two offences. 

In conclusion, notwithstanding the fact 
that it is possible to visualise a case of 
a person killing a parson by reckless driving 
coming within the express provisions of 
section 11 of the Road Traffic Act, which 
does not amount to the crime of man- 
slaughter, yet one cannot help feeling that - 
it is most unfortunate that this section 
covers the case of negligence causing death 
amounting to manslaughter, as it makes it 
most difficult for everybody concerned in 
this class of case to differentiate between 
these two offences:—Justice of the Peace. 


Extracts from Contemporaries. 


An Unusual Accident. 

Road accidents, though they vary in 
intensity, conform generally to a few 
types : and the case which occurred at Mane 
chester lately when an omnibus took fire 
as the result of a collision is one which 
may often occur. We notice it because the 


damages accepted by agreement were un” 
usually heavy—in all over 9,000/.; but, of 
course, there were ten plaintiffs. The brief 
report which we read emphasised the fact 
that the defendant goods vehicle owner, 
who was sued together with the Corpora- 
tion as omnibus owners (the carriers o 
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the plaintiffs) was transporting something 
called “ wood tour“ in his vehicle. It 
seems as if this material were somehow 
to blame for the occurrence or the gravity 
of the conflagration. This accident, though 
not unusual in type, was serious in degree, 
and one looks tothe law to see if it gives 
any sort of protection. It is satisfactory 
to find that the Equipment and Use Regu- 
lations for public service vehicles, which 
are mow several years old, contain the 
most strict and ample requirements for 
the carriage on every such vehicle of ela- 
borate apparatus for fighting fires. Pro- 
bably their existence explains why cases 
of this gravity are so rare. As for the 
carriage of loads per se dangerous (which 
may have occurred here), it is not clearly 
dealt with in the Construction and Usa 
Regulations. Unless the load is patrol or 
an explosive under the Explosives Act, 
there seems to be nothing as to their safe 
carriage which is as strict as we 
should .like:—The Law Journal. 


Thumb prints on Passports. 

At the International Police Convention 
held at Copenhagen it was urged that all 
passports should bear the fingerprints of 
the owner with a view to preventing the 
use of fraudulent passports, a proposal 
drawn to the attention of the Foreign 
Secretary in the House on the Ist Decem- 
ber, by an honourable member who asked 
whether he will consider bringing in 
regulations as regards stamping on 
passports, alongside the signature, the print 
of the right tnumb of tue holder of the 
passport, solely for the purpose of identifica- 
tion when travelling abroad ? 

Mr, Eden's reply was that apart from 
the objection which exists in the minds of 
the public to any requirement of finger 
prints, there are many insurmountable 
difficulties in the way of the adoption of 
such a system, and he is not convinced 
that any substantial public benefit would 
accrue from its adoption. 


One is led to infer that if substantial 
public benetit would accrue, the insurmount- 
able difficulties would be surmounted, 
otherwise it seems hardly necessary to 
have dealt with tnat aspect of the matter. 
Nor does a popular objection to some- 
thing which cannot be done in any case, 
very much matter. 

We rather doubt the existence of any 
difficulty except official inertia. Many 
people would think it rather good fun to 
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make their thumbprint beside their 
photograph. 


A seasick entrant may well be suspect- 
ed of not being represented by his 
photographic presentment on a passport. 
The ridges of the skin on the fingers suffer 
no such seachange:—Justice of the Peace, 


Shoplifting. 

A very bad case of shoplifting was dis- 
closed last week ina Metropolitan Police 
Court (Times, December 9). Three women 
went to a well knowa shop in Oxford Street. 
They went round no less than twenty- 
eight departments from which they “ lift- 
ed” over seventy articles of different 
kinds. In one case there was a remand 
in custody, but in the otuer two the learn- 
ed magistrate properly sent the accused 
women (who pleaded guilty) to prison for 
what must be assumed to be a first offence. 
Perhaps it wag so. In any cass, in the 
days in which we live, shopkeepers do more 
and more to please the public by spreading 
their goods on laden counters so that their 
customers may have the convenience and 
privilege of seeing attractive wares set 
out ab large. In some of the big modern 
shops a spectacle is provided which may 
be likened toa picture gallery or a flower 
show. Shopping ceases to be a domestic 
duty, ora search for some article definitely 
needed by the customer. It becomes, 
especially for a certain class of woman 
who has more leisure than money, an enter- 
tainment. No shopkeeper, so far as we 
know, as yet charges for admission to his 
shop. We should like to see a trial of 
the experiment. But the present generous 
system can only continue if the general 
level of honesty is high. People who 
abuse the trust of the shopkeeper deserve 
immediate punishment. In this case two 
of the guilty persons got it.—The Law 
Journal, 


A Rare Libel. 

It must be rare indeed for an Attorney- 
General to have to bring an action for 
libel, but such a case occurred last week 
(Times, December 9). The Attorney-Gene- 
ral at Gibraltur had to complain of a 
highly defamatory statement to the effect 
that he had been charged before the Court 
in which he practises with permitting a 
Spanish vessel to leave the harbour while 
a King’s warrant directing her detention 
was in force. Few statements coull be 
more defamatory ; and the words clearly 
referred to the plaintiff in his office, which, 
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at this time, is one of more than ordinary 
responsibility. In these matters even the 
best conducted newspapers (such as the 
defendant's) are more or less at the mercy 
of news agencies. The best care is no 
deubt taken in selecting the agents on 
whom they will rely; and, on the whole, 
“those who are selected do their work con- 
scientionsly and well. Now and again one 
comes across a grave lapse of which it is 
difficult to give any explanation. In this 
case the false information could not pos- 
sib!y have been sent with deliberate pur- 
pose toinjure. For some unrevealed reason, 
the agent thought that he was reporting 
the truth. Of course, there was nothing 
for the plaintiff to do except bring his 
action; and he was met honourably and 
in the proper way. Editors, especially of 
daily newspapers, do indeed live dan- 
gerously:—The Law Journal. 


Dickens on Liquor Control. 

A highly interesting letter from Charles 
Dickens on the question of liquor control 
was published by a contemporary recently 
and republished in the Times. It is dated 
in 1847, a year in which Dickens brought 
out Dombey & Son, and was also engaged 


Wit and 


Mixed Issue. At the conclusion of a di- 
vorce action, two gossips were overheard dis- 


cussing the Case. | i 
Said the First Gossip: “Why did they 


separate ?” l 7 
Second Gossip: “Nobody knows. : 
First -Gossip: “Oh, how terrible !"— 


Case and Comment. 


He Takes the Cake. “So ycur wife 
takes in washing?” the Oounty Judge 
asked aman who was up for vagrancy. 
‘t What do you do ?" 
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in some of his theatrical work. The docu- 
ment is said, no doubt on good authority, 
to have been written toan admirer who 
did not like the way in which Dickens 
treated the drink question. It is a fine, 
simple defence of the moderate drinker and 
contains scme passages which those excel- 
lent people, the out-and out teetotallers, 
might well read and inwardly digest: 

“I am very sure that the working 
people of this country have not too 
many hcusehold enjoyments, and I 
could not, in my fancy or in actual 
deed, deprive them of one when it is 
innocently shared. Neither do I see 
why I shold deny it to myself." 


What could be more moderate and effective ? 

Since the words were written, the household 
enjoyments, and the easily accessible en- 
joyments, of the working classes have-in- 
creased manifold: but the right to the 
relaxation and stimulus of which Dickens 
spoke remnins. Modern licensing legisla- 
tion has, we think, gone as far ag is pro- 
per in the way of restrictions The great 
novelist, were he with us now, might even 
think that it has gone too far:—The Law 
Journal. 


Humour. 


“Well, Judge,” explained the accused, 
“I takes in the washin’, the old woman does 
the washin',[ takes the washin’ back, the 
old woman collecis the money and I talks 
her out of most of it.’—Case and Com- 
ment. . 


Why Not Gas Masks Also? A Cali- 
fornia statute requires that infants used 
in movie scenes shall be transported bet- 
ween the home and the studio in 
fumigated limousines.—Case and Comment, 
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A-PROBLEM’FOR JUSTICE 


Many questions arise and come before 
the judges on which they will never arrive 
at answers which are good for all- cases. 
One:of these is the question, which of 
two innocent and honest people is to suffer 
when one or other must bear the loss 
caused by the fraud of a third? Mr. 

. Justice Ashurst, about 150 years ago, giv- 
ing his judgment in Lickbarrow v. Mason 
(2 T. R. 63), boldly attempted to lay down 

ud general rule which has. been familiar 

“*x20 most of our readers since. their student 

days. He said: : 

“We may lay it down ad-a broad general prin- 
ciple that wherever one of two innocent persons must 
suffer by the act ofa third, he who has enabled 

. Such person to occasion the loss must sustain it.” 

This rule or dictuin has often been con- 

“demned as too wide. ‘One. exception to it 


“is Presented by ‘the much-discussed deci-- 


` sion of the House of Lords.in Jones and 
Co. v. Waring and -Gillow (185 L. T. 
. Rep. 548 ; (1926) A. C. 670), and now in 
‘Mercantile Bank of India v: Central-Bank 
of ‘India (reported in The Times of the 
-4th December)* we -have. another notable 
-exception. That law suit :was caused. by 
-the fraud of some merchants to whom 
trainloads of ground nuts camé by rail 
from.inland to the port of Madras. With the 
consignment came documents called: “rail- 
way receipts.” The merchants, with these 
in „their hands, could get delivery of their 
-goods or could give a. good title to them 
by endorsing the documents .over to others. 
The merchants, who had long held a high 
Position in Madras, somehow fell into bad 
: ways and engaged in the dishonest course 
of pledging their trainloads of nuts first 
to one bank and then, fraudulently, to 
another. The paper indicia of title to the 
‘goods were these “railway receipts.” In 
‘these the merchants were shown as actual 
consignees of the goods or as holders of 
receipts by the named consignees. These 
indicia the merchants handed to one bank, 
‘who were plaintiffs below aad successful 
*See 172 Ind. Cas. 745 P. O.—[Ed.] 
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perty, “then perhaps u 
.person would bind the true owner. 


respondents above, in return for a loan. 
The plaintiff bank did not rigidly stick 
to them It handed them back to the 
merchants, through its store-keeper, for a 
closely limited purpose, i. e. so that the 
merchants might assist the storekeeper in 
getting the goods out of the hands of 
the Madras Port Trust and store them in 
the bank’s “go down.” The plaintiff bank 
did not even, at the material time, mark 
the indicia of title with anything to show 
that they (the bankers) had any right to 
them, or that the documents were in the 
merchants’ hands for a limited purpose. 
Tne merchants, having got the papers, 
proceeded to use them for the purpose 
of raising fresh loans from the defendant 
bank. That bank lent their money and 
took delivery, it seems, of the goods. When 
the fraud was discovered the plaintiffs 
sued for damages for conversion. These 
they recovered below, and have now held 
in two appeals. 

Probably Mr. Justice Ashurst would have 


. said that the plaintiffs enabled the merchants 


to “occasion” the loss .by handing back 
the railway receipts to the merchants. 


‘But as time has gone on his dictum on 


the matter has been cut down or reduced 


-by so many decisions that it remains with 


little authority. Lord Cave, it is true, 
upheld it as-a general rule in 1926 ; but 
it has suffered at the hands of many judges. 
In comparatively early times the judges 
were inclined to hold that if the real owner 
of goods permitted another person to be 
in possession of indicia of title to them 
a sale by that other person to a third 
would bind the true owner by estoppel. 
In .Dyer v. Pearson (1821,3 B. & 0. 38), 
Ohief Justice Abbott showed sigas of a 
change of judicial view. Hesaid that if 
a real owner suffered someone else to have 
possession of his propsrty and of those 
documents which are the indicia of pro- 
a sale by such a 
Let 
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us note the little word “ perhaps" which 
shows that the circumstances under which 
the true owner leaves his goods or their 
indicia in the hands of another, may be 
the subject of question. 
in which Chief Justice Abbott, on a rule 
for a new trial, granted the rule in the 

King’s Bench on the ground that his own 

charge to the jury below was insufficient. 

The substance of the charge below was 
_that ifa man buys from one whose title 
he ought reasonably to suspect, he cannot 
hold his purchase if it afterwards turas- 
. out that he bought from one who had no 
good title, and that the jury should con- 
sider whether the buyers had made their. 
purchase in such circumstances. If not, 
the purchase should be held good. So 
it was. On the appeal, however, the court 
thought that the real issue for the jury 
was not the carefulness or suspicion of 
the buyer but the extent of the authority 
given by the lawful owner when he parted 
with his goods or their indicia. If that 
authority was sufficient to permit the sale, 
the sale was good. If not, even an honest 
and unsuspecting purchase would not bind 
the true owner. This explains the word 
“perhaps” in the learned Ohief Justice's 
culminating sentence. 

Thirty years later, in Fuentes v. Montis 
(18 L. T. Rep. 21; L. Rep. 3 O. P. 268), 
Mr. Justice Willes had to consider a similar 
question. An ugent had the rights of a 
factor, but his appointment has been de- 
termined by his principal. In deflance of 
his principal’s request, he retained some 
of the goods which he had held as factor. 
A stranger bought them from the ex factor 
for good value and in gcod faith. Could the 
purchaser maintain, his title in defence 
against the principal's claim? The Court 
of Common Pleas held that the answer 
must be No. In the course of his judg- 
ment, Mr. Justice Willes considers whe- 
ther the case of a man who is left with 
goods or their indicia in his apparent 
` possession and controlis one of tnose ex- 
ceptiinal casesin which he can give a 
better title than he has himself. He con- 
cludes that itis not such an exceptional 
case, but is within the general rule. that 
the real owner is only bound to the extent 
of any interest with which he has parted 
or any authority which he has given. 

A little later we ecme to Chief Justice 
Cockburn in Johnson v, Credit Lyonnais 
(37 L. T. Rep. 657: 3 C. P. Div. 39), It 
was again the case of which of two innocent 
parties should suffer forthe dishonesty of 
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athird. Thé third and dishonést person was 
one Hoffman, a tobacco merchant. Havinga 
cargo of tobacco in the London Docks, he 
first sold it to the plaintiff; but the plain- 
tiff did not at once take it out of bond. 
He left the dock warrants with Hoffman 
until he (the plaintiff) wished to take the 
tobacco out of bond. Nor did he do any- 
thing in the way of securing alteration 
in the dock company’s books so as toin- 
dicate the change of ownership. The dis- 
honest Hoffman, armed with the dock 


‘warrants, then pledged the tobacco, a part 


of it, to the defendant bankers. They 
did what, according to Chief Justice 
Cockburn, the plaintiff should have done. 
They secured a proper entry of transfer 
cf ownership to be made in the dock 
company's hooks. “Yet even this did not 
suffice to uphold their defence when Jack- 
son, the true owner, claimed from them 
the value of the pledged tobacco. The 
defence was put in various ways: that 
Hoffman wasa factor, that the plaintiffs 
were estopped by conduct, and that they 
were eslopped by negligence from denying 
the defendants’ title. Chief Justice Cock- 
burn, however, would have nothing of it, 
Here are the central passages, to some 
extent compounded. of earlier authorities ; 
“Negligence, to afford a ground of action to one 
who has suffered from it, must have reference to 
some duty which the party guilty of the negligence 
owed to him... Negligence, to have the 
effect of estoppingthe party, must be the neglect 
of some duty cast upon the person guilty of 
it. . . . A person who does not lock up his 
goods which are consequently stolen may be said 
to be negligentas regards himself ; but inasmuch 
as he neglects no duty which the law casts upon 
him, he is not in consequence estopped from deny- 
ing the title of those who may, however inno- 
cently, have purchased from the thief.” 


This decision was no doubt (and the 
best commentator has observed it) in the 
mind of Lord Sumner when he made the 
leading speech in Jones and Co. v. Waring 
and Gillow (sup.). Many of our readers 
remember that hard-fought contest. It 
ended in victory for the plaintiffs, drawers 
of a cheque. A dishonest person got the 
cheque from them by gross fraud, and 
got it made payable to the defendants 
(respondents in the House of Lords). To 
these defendants he was deeply in debt, 
and there were various circumstances about 
their relations with the fraudulent third 
person which, some people think, should 
have put thern on inquiry before they 
took from him, or from strangers, cheques, 
or a cheque for solarge as sum a £5000. 
The plaintiffs, drawers of the cheque, sued 
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for return of its value, and ultimately 
recovered bya majority of three to two 
in the House of Lords. The most danger- 
ous argument forthe defence was that 
the plaintiffs had, by their conduct. in- 
duced the defendants to believe that the 
plaintiffs were indebted to them, and had 
acted to their detriment in that belief. 
This view, enforced by much authority, 
was taken by the Court of Appeal (before 
whom other arguments for the defendants 
were adduced), and by Lord Oave and 
Lord Atkinson. Thedecisive judgment on 
the other side, and that most relevant to 
our subject to day, is Lord Sumner's. He 
noticed that the plaintiffs never made any 
representation to the defendants, nor was 
it on the faith of anything which they 
said that the defendants altered their posi- 
tion towards the fraudulent third party. 
“There was no. duty between Jones and Oo. 
Limited, and Waring and Gillow, Limited, and 


without that the wide proposition of Mr. Justice 
Ashurst in Lickbarrow v. Mason would not apply.” 


Let“ us note that a contrary opinion 
prevailed with the Judicial Committee in 
their decision in Commonwealth Trust Com- 
pany v. Akotey (134 L. T. Rep. 33 ; (1926) 
A. C. 72), where the Oommittee said: 
“To permit goods to go into the posses- 
sion of another, with all the insignia of 
possession thereof and of apparent title, 
ard to leave it open to go behind that 
permission so given and accompanied, and 
upset a purchase of the goods made for 
fall value and in good faith, would bring 
confusion into mercantile transactions, and 
would be inconsistent with law and with 
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the. principles so frequently affirmed fol- 
lowing Lickbzrrow v. Mason (sup.)". There 
is no word here to show that the owner 
of goods who does these things is not 
liable to anybody unless it appears that 
he owed to hima duty. But this decision 
has now been covered with a liberal douche 
of cold water. Itis * not safe to follow.” 
We have tosay thata man in possession 
of the documents of title to goods may 
“ play about” with them and hand them 
for his own special purposes to whom he 
pleases without any mark to show that 
they had been handed over fora special 
purpose, and yetincur no liability to an 
innocent stranger to whom the limited 
ho'der passes these documents to him while 
fraudulently concealing the limitations of 
his title. 

We hope that, in this case, justice has 
been done, and in future those who lend 
money on “railway receipts” or suchlike 
documents will do well to inquire of any 
person presenting them whether he is fully 
entitled to them or not. But we do not 
feel sure that on the whole the judgment 
makes for ultimate justice. Faced with 
such an inquiry, the fraudulent holder of 
the papers may easily add falsehood to 
his fraud, and this decision shows no means 
of protecting his victims against him. 
There are no doubt proper exceptions to 
the old dictum of Mr. Justice Ashurst. 
But we often find that, when an old judg- 
ment has been condemned or cut down, 
cases arise when it is proved to be on 
the whole more wide and just than its 
detractors thought.—The Law Times. 





SMALL FRY. 
By ArBERT LIEOK. 


The Times, as perhaps not every schoolboy 
knows, prints regularly some extract from 
its issue of one hundred years ago that 
very day. The writer, when the journal 
is not snatched away too quickly for that 
purpose which caused the loss of Carlyle's 
manuscript of the first volume of his French 
Revolution, cuts or tears out such para- 
graphs relating to the doings of the Police 
Courts and other matters within the ambit 
of the Justice of the Peace. They exhibit 
an amusing picture of the manners of 
another time, which is not entirely without 
instruction even for this enlightened age ; 
a small selection may pass a not unpleasant 
half hour for readers ina Christmas mood, 
when they may be supposed to relax a 


little from their assiduous study of law and 
magisterial practice. 

Fairly to preserve the right centenary 
touch Iwill not go back beyond the last 
decade and, as there is no reason for any 
particular arrangement, let us take our little 
events in order of date. 

In 1828, and no doubt therebefore and 
thereafter, the Honourable Society of Ben- 
chers of the Middle Temple had an order 
prohibiting women to wear pattens within 
their precincts. It would be nə great 
display of judicial ignorance if a judge 
nowadays enquired, ‘‘What is a patten ors 
for, although there is within the ancient 
City of London, a Worshipful Company of 
Pattenmakers, with an ascertainable address 
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and a telephone number, it is a little 
doubtful whether any of their members 
make pattens, although people in Uornwall 
not long dead were known to wear them on 
washing day. 

A patten is, or was, a kind of overshoe 
worn to raise the ordinary shoes out of. the 
mud or wet It consisted of a wooden ‘sole 
mounted on an iron oval ring, by which the 
foot-was raised an inch or. so above the 
ground, with straps to hold it on. The 


lawyers probably did not lika them because: 


of the noise they made—they must have 
been more sensitive than the men of nowa- 
days, when the Middle Temple tolerates: the 
internal combustion engine. The clattering 
made by the pattens produced the meta- 
phor, “to run on pattens” which is another 
way of saying, “to talk nineteen to the 
dozen,” an accomplishment not altogether 
unknown to the lawyers themselves. 

But the solicitors held different views 
from the barristers on pattens, to judge by 
Mr. Izzard, the defendant on a charge of 


assault at Bow Street (before two Magis-: 


trates be it noted : the equation: one-Magis- 
trate= two or more justices had been evolved 
at that date). One Chandler, a servant 
of tbe Inn, called after a lady and told 
her to take off her pattens, and she did so. 
But Mr. Izzard, who had perhaps just come 
from a. consultation with Counsel who 
had not treated him with all the- poli- 
teness he felt was his due, said, “Pho, 
pho, it’s all d—d. nonsense, put them 
on again, and never mind him.” I will not 
disapprove of the word “nonsense” and 
will even pass the adjective annexed to it 
by a hot-tempered man. But “pho, pho,” 
was a little too much. The lady took her 
solicitor’s advice, but the attendant ran: 
after her and said (I wonder if he really did 
say these exact words), “I cannot suffer you 
to proceed with your pattens on.” Where- 
upon Mr. Izzard lost his professional 
detachment entirely, “turned fiercely round, 
collared the witness and struck him twice.” 
The learned gentleman seems tohave been 
committed to sessions, but what happened 
there I have not enquired. 

We cannot get away from pattens. The 
next extract, oddly enough, is not uncon- 
cerned with them. 

In May, 1830, John Allbrey was charged 
at the Queen Square police cffice vy a 
private in the Guards with persisting in 
carrying a bundle through St. James's Park. 
The charge was dismissed because the 
Sergeant of the regiment could not 
produce his order forbidding the carrying 
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of a bundle there, but he said that the 
sentinels had all orders to stop persons 
with bundles. Then, with a little weaken- 
ing of a properly martial attitude, he: 
added ‘Persons with small bundles are. 
not stopped”. 

After this report The ‘Times goas on, 
“The scenes in the Park are frequently of 
a most disgracefi:l nature, particular in: 
in wet weather; respectable females are 
daily insulted and alarmed by sentinels 
placing a bayonet to their breast, and 


insisting’ upon their pulling off their 
pattens, when, perhaps the roadway is- 
nearly ancle-deep in mud.” The less 


respectable females probably made a moue 
at the military and were iess fiercely 
entreated: 

On November 29, 1832, Mr. Minshull, 
at Bow Street, had one of those extraordi- 
nary applications which come to vex-the 
peace or excite: the amusement of metro» 
politan magistrates. A: basket’ containing 
two-rabbits had been forwarded to the 
applicant in London by steamboat. “The 
consignor had put a watch, value four: 
pounds; in the belly of one of: the rabie. 
“as a' safe mode of conveyance.” But’ 
bunny went bad and was consigned to: 
the deep. Mr. Minshull said he had no 
power to interfere. Masterly inactivity is: 


often indicated when “applications” are 
being heard. 
On February 9, 1833, there was a: 


“scene” at the Hatton Garden. police office. 
with Mr. Laing (Dickens’ brutal Mr. Fang. 
who roughed poor little Oliver Twist). 

An excise oficer was charged with 
collecting a mob. Another man nudged the 
prisoner. 

Mr. Laing: “Pray, who are you.” 

Answer: “Who am I? A respectable 
householder. I know you, your name is 
Laing. f havereceived your justice before, 
and I should like to have you turned out of 
your situation.” (Later he and others had 
the satisfaction of that actually being done. 
by a Home Secretary who could stand no. 
more). 

For the moment the valiant man himself.’ 
was turned out. Later he offered himself as: 
bail. 

Mr. Laing: “Why you are drank,” A: 
good return move this. 

To the court officer. “Is he not drunk?” 

The officer hesitated and smiled. Hoe. 
should of course have promptly. returned.the: 
magistrate’s lead, but-compromised, “Whys. 
I dont’t know. I think.he is.” 

Mr. Laing: “Is he not.drunk.” 
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Officer: “Yes, your worship.” 
Even then the redoubtable beak was not 
satisfied: 
To another officer. “Look at him, 
anot drunk?” 
Officer: “Why, Sir, I think he has drank 


is he 


—<a little, but not so drunk but he knows 


what he is doing.” 

Mr. Laing: “He is drunk and I shall not 
receive hig bail.” 

On. November, 18, 1833, a Captain 
in. the Royal Horse Guards was before 
Mr. Rawlinson, at Marylebone, for assault- 
ing his groom. His defence was, “I have 
a most refractcry set of servants, so that 
I find it necessary to use a little gentle 
coercion to make them do as they're bid.” 

Mr. Rawlinson: “ ‘Gentle coercion’ you 
call it, do you, to flog your servant with a 
cane ?” 

Captain: “It is mere wholesome discip- 
line; there is no getting one’s breakfast 
at any reasonable time owing to the 
sluggishness of the servants.” 

He “wore a formidable pair of mousta- 
chios," but. paid his fine of twenty shill- 
ings. 

Those who went to know what army officers 

regarded as “wholesome” discipline till 
the nineleenth century hadrun more than 
half its course should read “Trumpeter 
Sound,” by D. L. Murray, but the reader of 
that fine book must be too easily made 
angry or turned sick. 

In November, 1834, at Lambeth Street 
police office {as to this court see The Origi- 
nalin the recent Literary Supplement to 
the Justice.of the Peace and Local Govern- 
ment Review) “Scotch Meggy" turned up as 
a witness. She had gone to the assistance 
of police: (several of ‘whose 


they were assailed “in the most savage and 
unmerciful manner” She “threw off her 
bonnet and shawl” and weighed in pro- 
perly. This was nothing: to Meggie, who 
had served on a man-of-war for forty-two 
years and taken part in nearly a dozen 


naval engagements. The police said her. 


conduct in helping them. “was beyond 
all praise.” They say kind things like 
that sometimes, 

This, in February, 1834, was mercy, as 
understood by Mr. Justice Gaselee (who 
under the name of Mr. Justice Stareleigh 
tried the celebrated case of Bardell v. Pick- 
wick). A little urchin of fourteen stole 
33d. from a child smaller than himself, and, 
on conviction, was recommended to mercy 
by. the jury. “The learned judge said. he 
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should carry the recommendation into 
effect by transperting him for seven years 
care being taken, under the proper autho- 
tities, that he was sent to some school, 
where his morals could be attended to.” 
A year for every halfpenny; no doubt 
the judge could do mental arithmetic. I 
dislike him so much for this piece of 
crazy cruelty that I cannot forbear, in- 
spite of the maxim de mortuis, to quote 
Dickens’ description of him. He “was a 
particularly stout man, and so fat, that 
he seemed all face and waistcoat. He 
rolled in, upon two little turned legs, and 
having hobbed gravely to the bar, who 
bobbed gravely tohim, put his little legs 
underneath his table, and his little three- 
cornered hat apon it; and when Mr. 
Justice Stareleight had done this, all you 
could see of him was two queer little eyes, 
one broad pink face, and somewhere 
about half of a big and very comical 
looking wig.” 

In June, 1835, Ascot figured in the news. 
“The chief magistrate of Bow Street, with 
a large body of the police of that office 
under his command, is believed to have the 
superintendence, of these races, yet a 
system of fraud and robbery is carried on by 
the combination of a number of individuals 
with impunity and without interruption.’, 
What a curmudgeon the reporter must have 
been. Of course the Bow Street men 
went to watch the horses. Anyway he 
seems to have been hard to please, fer, 
“The sport was indifferent, the company 
thin, and everything aud everybody flat 
in the extreme.” It is even flat racing at. 
Ascot. 

November, 1835, reveals cats being 
skinned. alive, and the first case under an 
Act to prevent it. 

In January, 1836, Sir Peter Laurie, at 
Southwark, was righteously indignant with 
people who said it was possible to support 
a pauper for ls. 4d. a week. The pauper 
was charged with petty theft, but was 
given fourteen days’ imprisonment as a 
refractory pauper instead. 

The prisoner was another fighting woman. 
“She was much attached to a soldier, and 
followed him throughout his campaigns.” 
She saw Salamanca, Badajoz, and every 
general action in the Peninsular War. At 
Salamanca she saved an officers’ life. She 
was in it again at Waterloo, “conspicuous 
in attending to the wounded and dying.” 
Well, the twentieth century isn’t beaten. 
A Scottish woman served through the 
Great Waras a sergeant in. the Serbian. 
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Army and was in the deadful retreat it had 
to make. : 
In September, 1836, Rawlinson, at 
Marylebone, was puzzled by a cabman who 
claimed as his fare “a bull and a half.” 


Mr. Rawlinson: “What do you mean ?” 
Oabman: “Seven and sixpence, yer vor- 
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ship, and she ought to come down, cos she’s 
quite a lady.” 

It is the regrettable fact that my extracts 
finish in 1936, which seems to indicate 
either that 1837 was not a police court vint- 
age year, or that the maid was quicker 
with The Times than the master —Justice of 
the Peace. 
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COMPETITIONS AND THE LAW. 


The raising of money, whether for charit- 
able or other purposes, by means of com- 
petitions has increased considerably of 
recent years, and the effect of the Betting 
and Lctteries Act, 1934, has been to bring 
into favour competitions rather than other 
attempts to evade the law against lotteries, 
It frequently happens that our readers are 
called upon to advise as to the legality of 
such competitions, and this short summary 
of the position may be helpful. 

First of all, and subject to an exception 
which will be noted, a genuine competition 
ia legal, whether organised for private or 
charitable purposes. If, however, what 
purports to be a competition is not one 
in fact, then it may be a lottery, render- 
ing those taking part in it subject to the 
penalties provided inthe Act. It is, there- 
fore, necessary to decide when a competi- 
tion ceases to be a competition and becomes 
a lottery, and since neither are defined in 
the Act, it is necessary to study the cases. 

The exception noted above may first he 
disposed of. It is contained in section 26 
(1) of the Act of 1934, which runs as 
follows :— 


“Jt shall be unlawful to conduct in- 


or through any newspaper, or in con: 
nection with any trade or business or 
the sale of any article to the public— 

(a) any competition in which prizes 
are offered for forecasts of the result 
either of a future event, or of a past 


event the result of which is not yet’ 


ascertained or not yet generally known ; 
(b) any other competition success in 
which does not depend to a substantial 
degree upon the exercise of skill.” 
` The sub-section goes on to except pari- 
mutuel and pool betting, and by section 28 
(1) “newspaper” is defined as including 
any journal, magazine or other periodical 
publication. 

The result of this section is that nobody 
may carry on any of the kinds of competi 
tions mentioned in paragraphs (a) and (b) 
through a newspaper, andif the competi- 
tion-is one in connection with trade or 


business or the sale of any article, such 
competitions may not be carried on at all. 
But if the competition is, for example, for 
charity, or even, it is submitted, for private 
gain, then, provided it is not carried on 
in or through a newspaper, it may bé 
framed on the lines of paragraph (a)— 
that is to say, it mav be on the result of a 
future event, ete., if the forecast is one 
which does “depend to a substantial degree 
upon the exercise of skill.” 

It is also submitted that a competition 
in connection with trade or business, or 
the sale of any article to the public, may 
be carried on if itis not througha new- 
paper and jf it does not contravene 


- paragraph (a), provided thatit is a com- 


petition under paragraph (b) which depends 
to a substantial degree upon the exercise 
of skill. The section does not bar news- 
papers entirely as a vehicle for competi- 
tions, but it does prohibit the conduct in 
them of competitions on the result of a- 
future event, etc., under paragraph (a), 
whether for the purpose of trade or other- 
wise. It would seem that competitions in 
a newspaper: are lawful, whether for trade, 
private or charitable - purposes, provided 
they do not infringe paragraph (a), and 
provided they depend to a substantial 
degree upon the exercise of skill. 

Bearing always in mind the provisions 
of the above section, we May now examine 
some of the cases. Perhaps the -most 
important is Hall v. Coz, [1899] 1 Q. B. 198. 
Here the competition was run in a news-- 
paper for the prediction of the number of 
births and deaths in London during a 
named week. A. L. Smith, L. Ja, said: 
“I have arrived at the conclusion that this 
prize competition is not a lottery. The 
result depends no doubt largely upon 
chance, but not entirely, and the cases: 
show that to constitute a lottery it must be = 
a matter depending entirely upon chance. 
There is an element of skill in the enquiry’ 
in this case dependent on the investigation 
of the returns for previous years, ani the 
consideration of the increase of population 
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the death-rate, and such like statistical 
investigations. The conditions give the 
returns for the corresponding week of the 
previous year, and they are given as a 
starting point from which a competitor 
may estimate, as well as he can, the prob- 
able numbers for the week named. It seems 
to me that the case is similar to Caminada 
v. Hulton (1891), 553. P. 727, in which 
case it was held that an offer of a prize 
for naming the winners in races that were 
to come off was not a lottery, on the ground 
as I understand, that the skilled knowledge 
of the competitor for the prize was a 
ingredient in the matter.” 

Caminada v. Hulton (supra), and Stoddart 
v. Sagar; Sagar v. Stoddart [1895] 2 Q. B. 
474; 59 J. P. 598, were competitions for 
the correct predictions of results of horse 
races, and as they were carried out through 
a newspaper would now be illegal under 
section 26 (1) (a), but itis submitted that 
if the procedure were otherwise unobjection- 
able the theory underlying ihe competi- 

- tions would still be good, for it is very 
widely held that skill does enter into the 
-correct prediction of the winners of horse 
races. 

For this is the essence of the matter: 
is the result of the competition wholly 
decided by chance, or does it depend sub- 
` stantially on the exercise of skill? 

Tf it is largely a matter of chance, but 
nevertheless skill and judgment play an 
important part, then it is not a lottery. 
This test was accepted by Lord Hewart 
in Hobbs v. Ward (1929), 93 J. P. 163. 
Here a firm arranged a competition under 
which those entering were to place in order 
of popularity 13 of the firm’s products. 
Entries were to be accompanied by a bag 
or wrapper of one of the products, but 
this would not now necessarily be illegal 
under section 26 (1) of the 1934 Act if it 
were a competition depending on n sub- 
stantial degree upon the exercise of skill 
and not conducted through a newspaper. 
But the court, although accepting the test 
laid down above, held it a lottery on other 
grounds. Lord Hewart, said ; 

“The court below, rightly apprehending 
the law, has put to itself the question of 
fact: Aye or no,is this a competition, the 
result of which depends entirely upon 
chance? ... The contest was, who would 
guess with the least error the result of 
all the other guesses made by persons like 
himself in this competiiion... In other 
words, the competitors were to guess what 
other persons’ guesses would be, not upon 
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such a question as which is the best, not 
even upon such a question as which two 
are the best, but how do you conjecture 
that other persons will conjecture as to the 
whole order of popularity of 13 different 
commodities.” 

This case is similar to Challis v. War- 
render (1930,, 95 J. P. 32. Here the scheme 
was to send books of tickets to members 
of the theatrical profession and persons in 
“Who's Who" The tickets were for a 
competition to place in order of popularity, 
as shown by the general votes of the com- 
petitors, ten roles played by the late Dame 
Ellen Terry. It was held that the class of 
ccmpetitors was so wide that no element of 
skill could arrive at a forecast of how they 
would vote, especially as they might be 
expected to sell tickets to persons outside 
the two original categories. It was, there- 
fore, a lottery. 

A familiar: form of competition is to 
supply a missing word, or the last line of 
a limerick. Provided that this depends on 
skill, there is nothing in section 26 (supra) 
to prevent its being published in a news- 
paper. The leading case on the subject 
is Scott v. Directur of Public Prosecutions, 
[1914] 2 K.B. 868; 78 J. P. 267, where 
the competitor had to select one of a given 
number of words and make up a sentence 
about it, the initial letter of each word in 
the sentence coming from the selected 
word. The entries were to be judged on 
their merits by the editor, and this was 
held not to be a lottery. See also Witty 
v, World Service, Ltd., [1936] Oh. 303; 100 
J.P. 68. These cases should be contrasted 
with Barclay v. Pearson, [1893] 2 Ch. 154, 
where it was held that the selection of the 
missing word was entirely a matter of 
chance, and the one which should be the 
winner had already been arbitrarily select- 
ed. See also Coles v. Odhams Press, Ltd., 
[1936] 1 K. B. 416; 100 J. P. 85. Another 
case which should be carefully considered 
in this respect is Blyth v. Hulton and Co., 
Lid. (1908), 72 J. P. 401, O. A. where a 
“last line” competition in which skill 
undoubtedly counted was held to be a 
lottery. This was so because the contract, 
on its true construction, provided that the 
editor should have “an arbitrary unfettered 
choice as to who should be declared the 
winner of the competition, and that the 
winner should be selected, not according 
to merit, but according to fancy, or ac- 
cording to some temporary rule which the 
editor might choose to adopt," so that skill, 
though exercised, did not in fact cone 
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tribute to suecess. Cf. also Smith’s Ad- 
vertising Agency v. Leeds Laboratory Co. 
(1910), 26 T. L. R. 335, C. A. In Scott's 
case (supra) there had been an honest 
adjudication according to merit. 

In advising on the legality of a competi- 
tion, therefore, attention should first be 
paid to section 26 of the 1934 Act. If this 
is nst to be infringed, itis essential that 


the solution to be arr.ved at must be on 
where skill is an essential factor, and 
will help to make it so if data are give 
upon which judgment may be basec 
Finally, if the decision is to rest with 
judge, it must be clear that he shall judg 
on the merits of the entries, and not accor JIM 
ing to whim or preordained rule :—Justie 
of the Peace. 





Extracts from Contemporarles. 


Chutney and Apple Dumplings. 

Some time ago, but it seemed apt to keep 
its mention until the festive season, an 
obtainer of credit by fraud was caught by 
the neat following up of an amusing clue. 

A clue—there is strictly no such thing as 
a false clue ; only imperfect observation.or 
inference from a fact—is a pointer. Com- 
prehended and followed, it will lead to the 
truth sought as surely as a town can be 


‘Yeached by going along a road in the 


direction indicated by the sign post. 
Well, this eater without payment ate 
giatuitously for seven times. The pro- 


 prietor of the cafe noticed that the unpaid 


bills usually included chutney and apple 


dumplings. So a customer ordering - chut- 


ney and apple dumplings was attentively 
.watched, and his special gastronomic con- 
junction proved fatal to his purse or his 
liberty. 

This is a siriking instance of the human 
characteristic which is the basis of the 
crime register at Scotland Yard. We all 
tendito repetition. It has been known for 
a man to steal nothing but successive 
shoulders of mutton, or a lady dishonestly 
to annex hundreds of fans. These are true 


‘gases of kleptomania, but short of actual 


mental disorder the same tendency to 
repeat is manifest everywhere. Once a 


.thing is done successfully, a second action 


of the same kind is usually a little easier, 
and so we specialise, not only in business 
and professional matters, where to do what 


ig expected of us is more likely to bring 
peli, but in indefferent matters and in 
-actions prejudicial to ourselves, our bad 


habits, and even, as here, in foolishly pro- 
viding clues to ourselves as the doer of 
our own misdeeds. An occasional orgy of 
chutney and apple dumplings is harmless, 
but it needs to be varied with pickled 
onions and Christmas pudding or Mr. Pick- 
wick’s speciality, chops and tomato sauce.— 
Justice of the Peace. 
Gretna Green and Bigamy. 

A decision of more than usual interest 
was given by the Recorder of London 
recently, when he convicted of bigamy 


a labourer who, being already legally 
married, went through asecond ceremony 
at Gretna Green. The Gretna ceremony, 
which otherwise would have been one of 
those irregular marriages considered in:the 
recent Morison Report on the Scots Marriage 
Law, did not, owing to lack of theneces- 
sary residential qualification, amount even 
to such a marriage. The question arose, 
therefore, whether in the circumstances 
bigamy could be held to have been com- 
mitted. The Recorder was of opinion that 
it was “ quite immaterial” that the prisoner 
had not complied with the condition im- 
posed by the Scots statute, and that one 
had to look to the purpose of the 1861 Act. 
It was clearly recognised by law, he added, 
that this form of marriage was “capable 
of producing a valid marriage. Leave 
was given to appeal. It is true that there 
is, so far as we know, no case exactly 
on all fours with the one under notice, 
but in the old case of Reg. v. Allen (1872) 
there was alengthy and very interesting 
discussion on what are the elements of 
invalidity in a second marriage, apart from 
its bigamous character, which are fatal to 
a prosecution. In that case, where the 
parties to the second ceremony were within 
the prohibited degrees of affinity, the Court 
for Crown Cases Reserved held, ina re- 
served judgment, that the crime had been 
committed. They were unanimous in adopt- 
ing the reasoning of the four dissentient 
judges in the Court of Criminal Appeal 
in Ireland in Reg. v. Fanning in prefer- 
ence to thatofthe majority of seven who had 
quashed the conviction on the ground of 
invalidity of the second marriage .under 
a statute of 19Geo.2 They added, how- 


“ever, that they must not be. understood 


to mean that “every fantastic form of 
marriage to which parties might think 


-proper to resort: would be a marrying” 


within sect. 57 of the Offences against 
the Person Act. It is impossible in this 
column to enter into the subtleties invol- 
ved, but the subject is one it is hoped 
to treat at greater length ata later. dale.— 
The Law Times, 


INDIAN 


CASES 








1938 


JOURNAL 


Vol. 173 


s [The Editors do not hold themselves responsible for the views expressed by contributors.] 





T 


WHAT IS SALVAGE ? 


Just before last Christmas an interesting 
case on salvage came to a final decision 
in the House of Lords. The Admiralty 
were the unsuccessful appellants. They 
had got an award in their favour in a 
claim for salvage under a salvage contract. 
Their ship had salved a vessel. Nobody, 
we suppose, will object to our saying that, 
at common law, if one man helps another 
to savé his vessel, he is entitled to re- 
muneration for hisservices. The Admiralty 
were in even a sironger position than a 
salvor who comes up at a critical moment 
and, without more, jumps in and saves 
the drowning ship. The owners of the 
salved ship in Glasgow were well aware 
of what was going on and how their 
vessel was in some danger. They knew 
that the Admiralty, who had Frobisher 
ssanding by, were able to render them 
effective salvage service. The Admiralty 
had also another vessel, appropriately named 
Guardian, at the danger spot, but we do 
not read in the report that she did any- 
thing material to the salvage. The facts 
known to the owners were that a tire had 
broken out on their vessel on the 21st 
January, 1935. In answer, we may assume, 
to messages of distress, Frobisher came to 
her rescue early on the 22nd, and by the 
next day the fire had been put out. But 
the Valverda’s engines and steering gear 
had been badly damaged, it was plain 
that she could not reach port under her 
own steam. The decision was “reached” 
that Frobisher should take her in tow and 
bring her 900 miles across the Atlantic to 
Bermuda. This was done. ‘Other vessels 
belonging to the Admiralty were at Bermuda, 
and were also ready to assist in the final 
stages of the good ‘work—heir actual 
services are not described. .For reasons 
disclosed in the report, such as their 
“special equipment,” which enabled them 
to Glaim under the Salvage Actiof 1916, 
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or their non-usage, they either made un: 
contested claims or waived them. 

Anyhow, with full knowledge of the facts, 
and while their vessal was still in some 
peril, the owners of the Valverda entered, 
on the 25th January, into the standard 
salvage agreement with the Admiralty. 
This agreement has been subject to revi- 
sion but, as it stood in 1934, the vital clause. 
read: 

“The Admiralty agree to use such en- 
deavours as they or their officers may in 
their absolute discretion think fit to salve 
or assist the ship Valverda and her cargo- 
and freight, if any, and the master (or 
owner) hereby engages the sarvices of the 
Admiralty for such purposes...” a 

There was a further clause providing 
that the remuneration for the services. 
rendered should, in the last resort, be fixed 
by an arbitrator sitting in London. . 

As bas been stated, tho Valverda was 
towed 900 miles by Frobisher to Bermuda. 
As the towage took place in midwinter 
one can well suppose that it was not ac- 
complished withcut some strain on the 
resources of Frobisher, especially when we 
read that the tow’s cargo alone weighed 
over 13,000 tons. Moreover, the cargo was 
Petroleum and the cause of the Valverda’s 
call for help was fire on board. Fire 
on board, if you are carrying cattle or 
wool, is bad enough; but fire on a ship 
laden with petroleum is much worse. It 
seems, therefore, that Frobisher, in addition 
to securing the safety of the salved vessel's 
cargo, averted the possibility of a fate for 
vessel and crew which it is easy, bus not 
pleasant, to contemplate. Yet the owaers 
refused to pay salvage except so far as 
it could be called payment for the services 
of the officers and men. 

The arbitrator upheld the claim of the 
Admiralty in toto and Mr. Justice Branson 
approved his decision. By a majority, the 
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Court of Appeal reversed Mr. Justice 
Branson, and the Admiralty thought it a 
proper case to be brougut to the House of 
Lords. That House had to consider the 
matter as a dry question of law, without 
reference tothe very strong arguments of 
fact which went to support the Admiralty’s 
claim. in deciding this dry question there 
was really nothing to be considered bus 
the jimits, if any, of the provision in the 
Merchant Shipping Act of 1894 which 
prevents the Admiralty themselves from 
recovering for salvage work- done by His 
Majesty’s ships as “instruments” (to quote 
Lord Wright) of salvage. 

We may leave out the claims for per- 
sonal services of the officers and ¢rew of 
the salvaging vessel. They were not con- 
tested. We may also leave out the claims 
for services made by two small vessels at 
Bermuda which were specially equipped 
with salvage plant or were tugs. These 
were also admitted -by the owners of the 
salved vessel, Indeed they- could not be 
resisted, for the Salvage Act of 1916 ex- 
pressly stated that if one of His Majesty's 
vessels were either so equipped or were 
a tug, the Admiralty should be free to 
claim salvage reward. for her services just 
as if she were a vessel in private owner- 
ship. ‘This was a curious provision. It 
may have been dictated by the special 
circumstances of- the unbeschrankte Unter- 
seebotskrieg, which compelled the Admiralty 
to take special measures for salving mer- 
chantmen.. In 1920 Mr. Justice Hill had 
to consider its meaning in The Morgana 
(1920, 124 L. T. Rep. 254; P. 442). The 
Monarch. was an Admiralty’ vessel, and she 
rendered salvage services to the Morgana 
in co-operation with other vessels, all of 
whose claims succeeded. The facts about 
the Monarch were that she was essentially 
a cable-layer and cable-repairer, owned 
by the Admiralty but used by the Post- 
moster-General. She had on board some 
things which vessels do not, or did not, 
always have—a wireless installation, a 
powerful searchlight, grappling ropes, and 
other. salvage gear. Her constructors had 
built her for the purpose of laying and 


Tepairing submarine cables. She was not. 


atug. The Admiralty did not contend 
that the plant, including salvage plant, 
which she carried was put on board of her 
for salvage services; but they did contend 
that even if it had been put on her for 
her own purposes it was plant which would 
in fact be very. useful if the vessel should 
be called upon for these services. At the 
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same time, the judge said, these appliances 
were no more useful for salvage than 
powerful engines or powerful hawsers would 
be. In construing the words “specially 
equipped with salvage plant” in the 1916 
Act, he said: 

“ They must mean equipped with salvage 
plant in a way or of a kind that such a 
vessel would not be equipped with but for 
the purposes of rendering salvage services 
if it became necessary.’ 

‘The learned judge was mystified as to 
the reasons -which induced Parliament to 
allow the exception from the general rule 
as to nosalvage for Admiralty vessels. If 
he could not offer an explanation, our 
readers will not expect us to do so; but 
one may, perhaps, say again that the 
1916 Act was a War measure, and, further, 
that the Admiralty build and equip vessels 
for this special tunction, that they are’ 
not ships of war in the ordinary sénse, 
They exist for the rendering of services 
which are highly technical, subsidiary to 
the general purposes for which the I leet 
exists. However, in the case recently 
decided, it was not necessary to question 
or explain the 1916 law. 

keturning to the main issue on which 
the owners ot the Valverda gained a tinal 
victory, we have to citethe vital section 
of the 1894 Act. Jt runs: 

“Where salvage services are rendered 
by any ship belonging to Her Majesty or 
by the commander or crew thereof, no 
claim shall be allowed for any lcss, damage, 
or risk caused to tne ship or her stores, 
tackle, or furnitare, or fcr. the use of any 
stores or other articles belonging to .Her 
Majesty, supplied in order to effect those , 
services, or for any other expense or loss 
sustained by Her Majesty by reason of that 
service, and no claim for salvage services 
by the commander or crew or part of the 
crew of any of Her Majesty's ships shall 
be finally adjudicated upon unless the con- 
sent of the Admiralty to tne prosecution of 
that claim is proved.” 

it is difficult to trace the history of the, 
rule embodied in this provision behind 
the earlier Merchant Snipping Acts. iven 
the best authors, such as toe late Lord 
Justice Kennedy and his distinguished son, 
do not in their discussion of it go. far 
into the past. Queen Anne thought that 
everybody at sea, or near it, ougnt to help 
ships which were 10 danger of being run 
asnore and of consequent plunder. Her 
Act of 1/13 directed every commander of 
every vessel, when summoned by the mayor, 
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&c., of sea board towne, to come to the 
assistance of vessels which were in a 
danger of this sort. While penalising those 
who did not obey such a summons she 
insured what was in effect salvage reward 
for those who did so. But that gracious 
Sovereign drew no distinction in her enact: 
ment between public and private vessels 
or their masters and crews. It is no doubt 
the duty of the King to protect his sub- 
jects at sea as well as on land and, after 
perusing the authorities, we think the con- 
clusion to be drawn is that in the period 
between Queen Anne’s days and the time 
when the Merchant Shipping Amendment 
Act was passed in 1853 the rule had 
grown up that the Admiralty could not 
claim salvage rewards for themselves, 
though the officers and men in their vessels 
could do so. Shortly before that year we 
have Dr. Lushington’s judgment in The 
Charlotte Wylie (1846, 2 W. Rob. 495, 
at 499), where he says that he “apprehends” 
that it is notorious “that it forms part of 
the instructions of every one of Her 
Majesty's ships that they shall render 
assistanze to British vessels in distress.’, 
No doubt such instructions were issued 
and obeyed; but we cannot find anything 
definite to show that those who obeyed 
them should have no reward for their 
service until we come to the Act of 1853. 
This Act forbade all claims of the Admiralty 
for loss or damage to the salving ship or 
her stores or tackle, but was silent about 
claims of the officers and crew. In 1852, 
however, the Admiralty, by an order for- 
bidding personal claims for reward except 
in cases where the service rendered was 
of real importance or accompanied with 
hazard, impliedly sanctioned such claim in 
cases where importance or hazard could 
be shown. In 1854 came the big Merchant 
Shipping Act, the 485th section whereof 
was, in terms substantially the same as 
those of the modern Act on which the 
House of Lords has had to adjudicate. 

The House gave that section its full 
signification. They could not do anything 
else without upsetting a mass of authority. 
It was probably given its fullest reach 
by Mr. Justice Hill in The Carrie, (119 
‘`L. T. Rep. 128; (1917) P. 224, 231). He held 
that the Admiralty could not claim salvage 
for saving even a Swedish ship, though the 
officers and crews of the salving vessels 
might, with the due consent of the 
Admiralty, doso. This decision was obiter, 
but is on record. It may be the duty of 
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the Admiralty to assisi and salve British 
ships in distress without reward, but we 
venture tv doubt whether Parliament, 
either in 1854 or 1894, intended that the 
Admiralty should hold their ships at the 
disposal of the world at large for salvage 
services without any right to claim re- 
ward, even though the owners of the salved 
vessel, well knowing the situation, agree to 
pay one. 


If this was in truth a case of salvage 
then, as the law stands, the decision of 
the House of Lords is (with due respect) 
undoubtedly correct. If once it is decided 
that the services rendered by the Admiralty 
vessels are “salvage services” within the 
1894 Act, the rest follows. The Admiralty 
have no right, as we understand the law, 
to contract out of the obligation to render 
services without reward. At the same 
time we feel some doubt as to whether the 
services rendered in this case were salvage 
services. The assisted vessel, though she 
had been in danger before Frobisher came 
up, was not in imminent danger when her 
owners entered into the contract for towage. 
Other vessels were in the neighbourhood 
and could he:p. Wireless communication 
seems to have been possible. It is with 
some difficulty that we accept the view 
that “salvage” includes the towing of a 
vessel which was unable to steer or use 
her engines, but was otherwise seaworthy, 
for 900 miles to a port to which the 
owners agreed that she should go. This 
is, arguably, something more than “salvage 
service." We should like to have heard 
the arguments on this point before the 
learned arbitrator—who found for the 
Admiralty. However, the matter is now 
closed, and if anything more is to be done, 
it must be done by legislation. Sailors 
do not like lawyers at all as much as 
lawyers like sailors, and usually fight 
rather shy of them. Yet here, we think, 
ig a case when the sailors might seek the 
assistance of lawyers and law-givers to get 
them out of a position in which it is 
surely not fair that they should be placed. 
As long as you can keep down the meaning 
of “salvage service” to the rescue of ships 
in immediate or apprehended distress, no 
harm is done by the existing law. But 
if it is to be read so as to give the 
merchant vessels of the world a free 
ticket for towage by His Majesty's vessels 
across the great oceans the time has come 
for a change.—The Law Times, 





20 . 


JOURNAL 


17310 


PAYMENT OF MONEY UNDER A MISTAKE. 


The topic of the recovery of money paid 
undera mistake of fact belongs to a much 
neglected part of our common law, that re- 
lating to the obligations which were at one 
time called implied or constructive con- 
tracts, but are now often described as quasi- 
contracts, to show that they are a genus to 
themselves. This province of the law has 
been more developed latterly, and the 
last judicial year produced a number cf de- 
cisions. Scott, L. J., said, in Morgan v. Ash- 
croft (1937, 3 AL E.R 92, at p. 103): “This 
whole group of common law actions...per- 
mits the redress of so many widely differ- 
ent types of grievance, and thus isso use- 
ful in our jurisprudence, that it seems to 
me just as important not to cut them 
down as itis not to enlarge them beyond 
their trae legal boundaries.” Olaims in 
quesi-contract are not based on any real 
agreement having been made, and the 
only reason for their linkage with contrac- 
tual claims is that both were formerly 
enforced by the action of assumpsit, pro- 


perly a contractual action, but made to 
embrace  quasi-contracts by a ficti- 
tious allegation of a promis: to pay 


the amount due. This is clearly explained in 
many cases, and in particular by Lord 
Wright in Brooks Wharf and Bull Wharf, 
Lid. v. Goodman Bros. (1936, 3 All E. R. 
696), speaking, at p.707, of the position of 
a Plaintiff who has been compell:d to pay 
the defendant’s debt. “It is a debt or 
obligation,” he says, “constituted by the 
act of the law, apartfrom any contract or 
intention of the parties or any privity of 
contract.’ All quasi-contracts have this 
elementin common, thata benefit of some 
kind has been conferred on a person, for 
which it is right that he should give an 
equivalent in money. From this point of 
view it is possibie to make a rough classi- 
fication into obligationa: j 

(a) to repay money had and received— 
sums received by one individual that should 
properly bein the hands of another; 

(b) to repay money puid atthe request of 
the person against wcom the obligation is 
sought to be established—the request in 
these cases being a fictitious one, invented 
because, one person having paid sums of 
money, the benefit of his payments has 
enured not for his own advantage, but for 
that of another; 

(c) to pay the value of services rendered or 
gocds received—quantum meruit or quantum 
valebant—when no agreement on the subject 
has been made. 

Each of these typeshas its own peculiar 


rules, and is itself sub-divided. Scott, L.J., 
says, in the case cited, at p. 1U5: “If one 
takes the action for money had and re- 
ceived...one finds assembled uader that 
heading the following wholly different 
types of causes (sc. of action): (i) money 
paid in mistake of fact; (ii) money paid 
for a consideration which has failed; (iii) 
money paid because it was extorted colore 
oficii, or by duress, and the like; (iv) cases 
where the plaintiff thas had an actionable 
wrong done him by the defendant, and, 
‘waiving the tort,’ sues in assumpsit.” To 
survey, even briefly, the whole field of 
quasi contract in a short article is impractic- 
able, but itis proposed to consider two 
of the elements which must be present to 
give rise toa right to repayment of money 
paid under a mistake of fact, the most 
prominent of all quasi-contracts: two 
characteristics that can be displayed in 
sharper outline, owing to recent case law. 

The first is that when we speak of money 
paid under a mistake of fact, referénce is 
made to ths state of mind of the prayer at 
the time of payment. When delivering the 
money, his mental condition must be this: 
that he visualises soma state of alfairs as 
true (this not in fact being the case), and 
upon the basis of that situation completes 
the transaction. It follows that if he once 
knew the true facts but has at the material 
time over-looked them, he is not disentitled 
to recover. In Kelly v. Solari (1841, 9 M. 
& W. 54), the directors of an assurance 
sompany paid the amount on a life policy in 
forgetfulness of the fact that it had lapsed, 
as they had been told by the actuary. 
Parke, B., said (p. 53), in a passage which 
has been tue guiding light of this branch 
of the law. “I think that where money is 
paid to another under the influence of a 
mistake, that is, upon the supposition that 
a specific fact is true, which would entitle 
the cther to the money, bat waich faét is 
uatrue, and the money wvuld not have been 
paid if it had been known to the prayer 
thr, tae fact was untrue, an action will lie 
to recover it back...” 

If we examine the principle on which a 
plaintiff, who has himself paid the money to 
the defendant, is confined, in his right of 
recovery, to cases of mistake, the explan- 
ation of this rale is not far to seek. It is 
to be recalled that those cases only are 
under review where the defendant has 
received money that rightfully belongs to 
the defendant. There are two classes of 
case: where the defendant has been given 
money by the plaintif, and where he 
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obtained it from a third party. In the 
latter case, as the defendant has received 
a sum belonging tothe plaintiff, it ought 
to be handed over unless there is strong 
reason tothe contrary in the former Cuse 
the plaintiff has deliberately parted with 
the money, and itis for him to produce 
some strong reason for its return. He 
must show mistake, duress, extortion 
colore oficii, or something equally vital. 
Ali these may be summed up in one 
thing) he must show that although he actual- 
ly transferred the money, he had no genuine 
intention of ever doing so. Lord Wright, in 
Norwich Union Fire Insurance Society, Ltd. 
v. W.H. Price & Sons, Ltd. (9334, A. O, 
455), adopts this view. “The mistake,” he 
says, at pp. 461-2, “being of the character 
that it was, prevented there being that 
intention which the common law regards 
as essential to the making of an agreement 
or the transfer of money or property.” The 
crux of the matter is that the mistake must 
Vitiate the iniention to pay, and any 
sufficiently grave mistake will have this 
effect if it is present tothe mind at the 
moment of payment. An interesting effect 
of the principle appeared in Anglo- 
Scottish Beet Sugar Corporation, Ltd. vV. 
Spalding Urban District Council (1937, 3 
All E.R. 335). In that case the defendants 
had agreed to supply the plaintiff company 
with water, aminimum quarterly payment 
being stipulated. A new contract was 
negotiated by the plaintiff | company’s 
managing director, under which the mini- 
mum payment wus greatly reduced. The 
defendants bysome oversight continued to 
send demands for payment at the old rate: 
the accounts were passed and cheques drawn 
by representatives of the company who 
were in ignorance of the variation, nd the 
‘cheques were signed by the managing 
director as a matter of routine. 

Atkinson, J., decided that the amounts 
overpaid could be recovered, as the agents 
of the company were not at the time 
conscious that the iid agreement had been 
altered: the fact that the company, through 
another cf its officers, had notice of the 
change did not after the fact that the 
emplo}ee who paid the accounts would 
have had no intention of doing s9 if the 
true state of affairs had been before his 
mind. 

The second point to be observed is that 
the mistake must be one relevant to pay- 
ment. In other words, it must be of such 
a kind that, but for the error, no payment 
. would have. been made. Norwich Union 
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Fire Insurance Society, Ltd. v. Wm. H, 
Price & dons "td. (1934, A.C. 455), was an 
action by insurers for the recovery of money 
paid in accordance with a policy on a 
carg) of lemons, in the belief that they 
had been damaged by marine perils; the 
loss was in reality due to the voyage 
having been cut short, and the lemons, 
though in perfect condition, having had to 
be sold in a cheaper market. “The 
misconception,” Lord Wright said, at p. 461, 
“under which the payment was made, was 
that there had been a loss by perils insured 
against; unless that were so, there was no 
liability under the policy; save for that 
misconception no payment could have been 
claimed, and no payment would have been 
made.” It must be taken, accordingly, 
that when helater says thatthe mistake is 
to be “fundamental, he is using the term in 
this sense only: thatno payment would have 
been made if there hid not been misappre- 
hension of the facts. 

This is a clear and satisfying rule. Un- 
fortunately, the learned Lord goes onto 
make a comparison with the mistake that 
will invalidate a contract, plac.ng the two 
on the same footing. As tae equaling of 
these two matters may cause difficulty in 
future cases, it may be well to offer one res- 
pectful comment upon it. A long line of 
decisions, followed by the House of Lords 
in Bell v. Lever Bros. Ltd. (1932, A.O. 161), 
has recognised that it is not every mistake, 
the absence of which would have prevented 
the formation of a contract, that will in- 
validate if, once made. It is only those 
mistakes which touch the essential charac- 
teristics of the . subject matter of the 
contract: mistakes as to lesser things, even 
though one of the parties if he had seen 
his error would not have made the agree- 
ment, do not render it void. So, in Bell v. 
Lever Bros, Ltd. (supra), an agreement 
to give compensation for the termination of 
an existing contract of service was not in- 
validated because the employers were un- 
aware that the service contract was void- 
able at their election. There is no reason 
for extending this limitation to cases of 
payment by mistake, and Lord Wright's own 
language shows that he had no intention 
of making it applicable. In this respect, the 
laws of contract and quasi-contract differ. . 
Tne latter require repayment whenever, 
but for.a mistake influencing the person 
making payment, no payment would have 
taken place. 

The rule has an important application to 
cases where circumstances are believed to 
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exist which, if real, would place a person 
under an obligation’ to pay. It was said 
by Bramwell, B, in Aiken v. Short (1856, 1 
H. & N. 210-at p 245): “In order to entitle 
a person to recover back money paid under 
a mistake of fact, the mistake must be as 
to afact which, if true, would make the 
person paying liable to pay the money.” So 
sweeping a restriction does not seem to bé 
called for by the nature-of the case: tha 
single universal requisite for recovery is, 
one would have thought, that the mistake 
should be relevant to the payment in the 
sense already explained. Scott, L J., appear- 
ed to take this view in Morgan v. Ashcroft, 
when he recognised the possibility that, 
“there may be casesof charitable payments 
or other’gifts made undgr-a definite mistake 
of the person to be ‘benefited or of the 
substantial nature of the transaction, where, 
on consideration, the old principles of the 
action might still, in spite of limiting de- 
cisions, be held to cover such circumstances.” 
It isnot hard to find a definite boundary 
line on one side of which the rule in Aiken 
v. Short will operate, and on the other side 
of which it will not. When a payment is 
made with theintention of discharging a 
liability and for no other purpose, it is 
granted that a mistake, to be relevant, 
must be as to one of the facts which give 
tise to the liability. But, where the per- 
son who makes it knows perfectly well 
that it isnot obligatory, and yet pays the 
wrong person, or is otherwise under a 
serious error, in the absence of which pay- 
ment would not have been made, why 
should he be deprived of his right to recover 
his money ? The principle of Aiken v. Short 
does not apply to purely.voluntary p1iyments, 
it is confined to payments in intended 
performance of an obligation. 

Morgan v. Ashcroft itself raised an awk- 
ward question. A bookmaker had accident- 
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ally overpaid one of his clients in respect 
of certain wagers, void by sect. 18 of the 
Gaming Act, 1815. He claimed repayment 
of the exesss. It is to be noted that, 
although no legal obligitions existed. the 
parties no doubt would treat the gaming 
contracts as binding. Ths Court dismissed 
the action on the ground that, to give 
judgment for the plaintiff, an account 
would have to be taken of the gaming debts, 
with the necessary consequence that the 
Court would have to treat them as legally 
binding. This it couid not do. The case 
may be described as one of supposed 
discharge of a liability not recognised by 
law. In such c.reumstances, there can be 
no recovery, because in the eyes of the 
Court, there is no difference between the 
amount really due (as the parties regard 
it) and the excessive amount actually 
paid. Both, equally, are voluntary. The 
sole conceivable difference would be that 
in the first case thereis liability and not 
in the second. The Gourt cannot accept 
this difference, because in neither casé does 
the law recognise liability. 

Certain conclusions can, if is thought, be 
set down with reference to the conditions 
on which there isa right to repayment of 
money paid by mistake. 

(a) The mistake must bs one operating in 
the payer's mind at the time of payment. 

(b) It must be a belief in the existence of 
a fact, apart from which no payment would 
have been made. Tnis means, when the 
payment is inteuded to discharge a 
liability, that it must be as to one of the ele- 
ments that constitute the supposed obliga- 
tion. When, however, the liability exists, 
solely in honour, and not in the eyes of 
the law, a mistake as to amount, at least 
will not bə enough t> permit of recovery.— 
The Law Journal, i 


Extracts from Contemporaries, 


The Queen’s Bench in 1858 

About the middle of last century George 
Augustus Sala, who had just become what 
Mathew Arnold, in his vivacious way, 
called one “of the young lions of the Daily 
Telegraph,” conceived the happy thought 
of describing in his own picturesque 
fashion some typical scene of London life 
in each of the twenty-four hours, and these 
sketches he later brought out in book form 
under the title “Twice Round the Clock.” 
An amazingly interesting volume it is, 


not psrhaps of great literary art, but telling 
us of much that has passed away in the 
manners of Londoners and of many of 
the scenes in which they spent their work- 
a-day lives. The present writer’s copy is 
dated 1858, and presumably is the first 
edition. With the progress of the clock, 
at 10 a. m. we are taken to the Oourt of 
Queen’s Bench, and told of those who 
practised within its walls. Barristers in 
large practice drove in small phaetons or 
gleaming clarences; from Norwood and 
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Tulse Hill the judges reached the court 
mounted on stout hacks—we all remember 
how Mr. Justice Byles rode his little horse, 
which the wags christened “Bills” from 
the fact that its owner had made his 
name by his classic volume on Bills of 
Exchange—while the multitude of briefless 
members of the Bar, although they would 
have liked to patronise cabs, couldn't 
afford these luxuries. Inside, the court is 
declared to be anything but handsome ; 
in fact, itis avery mean and ugly rocm, 
Quite unworthy to figure as an audience- 
chamber for the judges of the land. As for 
the bench, it is nothing but an uncomforta- 
ble settle, while the jury box bears a 
striking resemblance to one of the defunct 
Smithtield pens. With the jurymen sympa- 
thy is expressed, bemused, bewildered and 
dazzled as they are by the rhetorical 
flourisues and ingenious sophistry of the 
counsel on both sides whe address them. As 
for the judges, tribute is paid to their 
intellectual alertness and the forcefulness 
of their raasoning, which appeared to the 
author tobe astonishing considering “the 
worn and tottering casket” in which these 
qualities were housed; indeed, Sala becomes 
quite dithyrambic over the judges, asserting. 
as he does, that “if on this earth there 
exists a body of men grandly wise, gener- 
ously eloquent, nobly impartial, and sternly. 
incorruptible, those men are the judges of 
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Bogus Fire Alarms. 

“Because of the large number of bogus 
calls received by the Sutton and Cheam 
(Surrey) Fire Brigade plain clothes 
detectives have been detailed’ to keep a 
special watch on alarm posts and telephone 
boxes.” ~ 

Thus a paragraph in an evening paper. 
lt is an abominable thing that public 
money and the time of officers of the fire 
brigades and of the police, both hardworked 
services, should be wasted in this way. 
A case where the death of a man was 
indirectly due to a sham callis now re- 
ported. 

There is a penalty on summary con- 
viction of a fine not exceeding twenty 
pounds, False Alarmsof Fire Act, 1¢95, 
and there is usually: also wilful damage 
to apparatus, so that .offenders can be 
adequately dealt with when brought. before 
the justices. ‘The offence seems to us to be 
one for the heaviest penalty that can 
reasonably be inflicted. It is unhappily 
not a matierin which there can be the 
measure of poetic justice which fell on the 
shepherd boy wao cried, “Wolf” once too 
often, butthe Magistrates in this instance, 
will not be bad substitutes for their more 
inspired fellows.—J ustice of the Peace, 


Royal Marriage Act. 
The announcement which appeared in 


England.” A picture of the interior of the» last week’s issue of the London Gazette 


Queen’s Bench accompanies the text, pack- 
ed to overflowing with members of the 
Bar so that it may be assumed that a 
cduse celebre is in progress. ‘Che picture 
seems to bear out the statement as to the 
court being the reverse of handsome; but 
as pictures of the old courts at Westminster 
are not common, itis satisfactory to have 
in this work a representation of one of 
them. It will have been noted that Sala 
makes the court begin work at 10 a. m, 
and in that he was quite accurate. The 
change to 1030 came later, and it is 
attributed to Mr. Justice Willes, who was 
one of the first of the judges to live 
out of town. He being unable comfortably 
to reach the court at 10, the Common Pleas 
had perforce to adopt the later hour. 
Commenting on this, one writer wittily said 


that “the other courts at Westminster 
gradually followed suit; and when 
law and equity were fused, the 


common law, contrary to all precedent, and 
not the equitable rule of early to work, 
‘prevailed, and then all the courts sat at 
half-past-ten."—The Law Times. 


that at a meeting of the Privy Council, : 
held at Sandringham, on 26th December, 
His Majesty was pleased to declare his 
consent to a contract of matrimony between 
Her. Royal Highness Princess Frederica 
Louisa of Brunswick Luneburg and His 
Royal Highness Prince Paul of Greece, may 
have excited surprise in the minds of some 
people how it comes about that to a contract 
of betrothal between members of two 
foreign royal houses the consent of the 
Sovereign of this country should be deemed 
essential. The explanation is to be found 
in the provisions of the Royal Marriage 
Act, 1772, a statute which George II in- 
sisted upon being passed in view of certain 
marriages of royal personages contracted 
out Of royal circles. So determined was he 
to prevent sucn alliances for the future 
that he required his ministers to enact 
this statute, and to the Prime Minister, 
Lord North, he wrote in these terms: “I 
expect every nerve to be strained to carry 
the Bill. It is not a question relating to 
administration, but Personally to myself; 
therefore, I have a right to expect a hearty 
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support from every ong in my service, and 
I shall remember defaulters.” No one 
except the King himself was enthusiastic 
for the measure, bul despite some opposi- 
tion if was eventually passed, its main 
provision being’ that no descendant of 
George II (except the issue of Princesses 
married into foreign families) can contract 
a valid marriage without the royal consent 
signified under the Great Seal, and declar- 
ed in council. If contracted without such 
consent, the marriage is to be deemed 
void. Its ultimate object was, of course, 
to debar those marrying without such 
consent from ever inheriting the crown of 
this realm. As Professor Berriedale Keith 
has said, the Act was quite indefensible in 
principle, since it extends indefinitely 
to royal descendants and is not limited to 
those who are in reasonable proximity to 
the throne. For those curious in such mat- 
ters, it may be added that in His Majesty's 
Declaration of Abdication Act, 1936, the 
Royal Marriages Act, 1772, is not to apply 
to the Duke of Windsor, nor to his issue, if 
any, or the descendants of that issue.——The 
Solicitors’ Journal, dated January 8, 1938. 


Shorter Policemen. 

The announcement that the Metropolitan 
Police will recruita limited number of 
men ofless than the standard height of 
five feet nine inches is interesting. The 
value of the policeman is to some extent 
in his inches fcr a big man can handle the 
recalcitrant better, not because he is neces- 
sarily stronger but because his stature 
imposes respect. It is not doubt true that 
many police dutiescan be efficiently per- 
formed by men of less height but the limit 
to specialisation is soon reached, and men 
on all duties have to be regarded as at least 
a reserve to be called upon in times of 

rouble. 
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The announcement made us recollect an 
old picture in “Punch” where the police are 
represented as hunting in couples, a pair 
consisting of a stalwart for the rough work, 
and a bespectacled stumpy with bulging 
forehead for the brain work, 

Is the partial reduction in the standard 
due to the lessening popularity of the 
police force or do the publie school boy 
recruits tend to run smaller than the heity 
fellows we used to get from the provinces?— 
Justice of the Peace. ; 


What Are Ambulances. 

Unusual prominence was given this week 
in the Times (January 12) to a decision of 
th; magistrates in a western city on- the 
question— What is an ambulance? They de- 
cided that when the driver of an ordinary 
car is taking an injured person in it to his 
home, the ordinary car becomes for the 
moment an ambulance and nesd observe no 
resirictions of speed. Comment was made 
to the effect that the lawyers might doubt 
the decision, but that the common sense «f 
England will support it. We do not think 
lawyers wil! doubt it at all—certainly not 
if they read sec. 3 of the Road Traffic Act, 
1934. That section exempts from speed 
restrictions not vehicles which are con- 
structed as fire engines or ambulances but 
vehicles which on any occasion are being 
used for ambulance purposes. These are 
not defined and it was certainly open to 
the bench to say that the carriage home of 
aman whocould not walk was such a pur- 
pose. The recent decisions in Fry v. 
Bevan (81 Sol. Jo. CO) and Hubbard v. 
Messenger (1937, 4 All E, R. 48) show that it 
is hard for a vehicle to get out of one place 
in the speed list into another; but this case 
is one in which the statute clearly allows 
such a change.—The Law Journal. 
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Wit and Humour. 


if Wishes Were True. Instructor (at a 
law school): What is an accommodation 
note ? 

Student: One which the maker doesn’t 
have to pay until he is ready to.—Case and 
Comment. 


No Choice. A young thief who was 
charged the other day witu picking pockets, 
demurred to the indictment, “for that, 
whereas he had never picked pockets, but 
had always taken them just as they came.” 
—Case and Comment. 
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FRAUDULENT 


The recent case of Re Seymour (157 L. 
T? Rep. 472; (1937) 1 Ch. 668) has drawn 
attention to the curious position, which 
at present exists, with regard to alleged 
fraudulent preferences made after the pre- 
sentation of a bankruptcy petition. 

The facts in Re Seymour were as follows: 
Early in the year 1936 the debtor had 
two banking accounts, one at the Marble 
Arch branch of Barclays Bank and the 
other at the.Edgware-road branch. The 
latter account had been dormant for some 
time and was overdrawn, the overdratt 
being guaranteéd by a friend of the debtor. 


From the end of 1935 the manager of the ' 


Edgware-road branch had been pressing 
the debtor, and also the guarantor, for 
payment of the overdraft ; and, moreover, 
the debtor was unable to obtain accom- 
modation at the Marble Arch branch unless 
such overdraft was paid. On the 17th 
March, :1936, the debtor committed an 
act of bankruptcy, -and a petition was 
presented the same day. After the pre- 
sentation of the petition, but before any 
receiving order was made, the debtor 
borrowed a sum of money from some money- 
lenders, and proceeded to pay ‘off his over- 
draft at the Edgware-road branch; this 
had’ the effect of releasing the guarantor 
from’ his liability. It was admitted that 
at all material times the bank was entirely 
ignorant of any act of bankruptcy. 
Owitig: to the payment in question being 
made by the debtor after presentation of 
the: petition, the trustee in bankruptcy was 
unable to ciaim repayment of the sum 
from the bank as being a fraudulent pre- 
ference under sect. 44 of the Bankruptey 
Act, 1914 ; for that section expressly refers 
to payments by -a debtor within three 
` months. before the presentation of a peti- 
tion upon which he is later adjudged bank- 
rupt. It was contended, however, on 'be- 
half of the trustee, that by sect. 37 his 
title related bask. to the date of the act 
of bankruptcy, and thatthe money received 
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by the bank tosatisfy the debtor's over- 
draft was the property of the trustee. 


The bank on the other hand claimed to 
be protected from the effect of sect. 37 
by sect. 45, which provides as follows: 

“Subject to the foregoing provisions of 
this Act with respect to the effect of bank- 
ruptey on an execution or attachment, and 
with respect to the avoidance of certain 
settlements assignments and preferences, 
nething in this Act shall invalidate in the 
case of a bankruptey: (a) Any payment 
by the bankrupt to any of his creditors, 
[Then follow other provisions which are 
not relevant] Provided that both the follow- 


- ing conditions are complied with, namely : 


(1) That the payment delivery conveyance 
assignment contract dealing or transaction 
as the case may be takes place before 
the date of the receiving order, and (2) 
that the person (other than the debtor) 
to by or with whom the payment delivery 
conveyance assigament contract dealing or 
transaction was made, executed or entered 
into has not at the time of the payment 
delivery conveyance assignment contract 
dealing or transaction notice of any avail- 
able act of bankruptcy committed by the 
bankrupt before that time. 


This contention at first appeared to be 
erable. 

he trusted, however, still hid another 
card uphis sleeve, namely, the decision 
of Mr. Justice Vaughan-Williams in Ke 
Badham (1893, 69 L. T. Rep. 356 ; 10 
Morrell 252). In that case, as in Re Seymour 
payment was made after a bankruptcy 
‘petition had been presented, and the cre- 
ditor-payee received it in good faith, and 
without notice of auy act of bankruptcy, 
Nevertheless, the learned judge held that 
though sect. 48 (now sect. 44), the fraudulent 
preference ‘section, could not apply, yet the 
payment, being made with the intention 
to prefer the creditor, was contrary to the 
policy of the bankruptcy laws and wag 
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void, and the trustee was entitled to recov- 
er the sum so paid. 

The case was decided under the Bank- 
ruptey Act, 1883, sects. 48 and 49 of which 
correspond to sects. 44 and 45, respec- 
tively, of the present Act. Mr. Justice 
Clauson refused to follow that decision on 
the ground that it was contrary to the 
true construction of sect. 45 (then sect. 49). 
He did not decide what was in fact the 
intention of the debtor, but, assuming that 
the debtor had intended to prefer the 
creditor, he held that the payment was 
protected by sect. 45, 

It was argued in Re Badham that as 
the corresponding section of the Act of 
1869 contained the words, payment made 
by the bankrupt “ in good faith,” becuase 
the words “good faith” were omitted from 
the Act of 1883 the Legislature intended 
that such payments made in bad faith 
should be protected. Mr. Justice Vaughan- 
Williams refused to accept this argument, 
and having held that sect. 48 (now sect. 44) 
could not apply, then went on to say: 
«I wholly dispute and deny that because 
sect. 48 defines the circumstances under 
which I may avoid a fraudulent preference, 
it follows that I am bound to accord the 
protection of sect. 49 to those cases which 
fall outside sect. 48, It is in effect said 
that in every case which does not fall 
within sect. 48: I am bound to give the 
benefit of sect.49. I do not agree. In 
my opinion I am not bound to give the 
benefit of sect. 49 to any transaction which 
is contrary to the policy of the bankruptcy 
laws. 
Pease and Co. is contrary to the bank- 
ruptcy laws, and would have been so held 
before there were any sections like these 
in the Acts of Parliament. It is in effect 
a common law fraud to make a payment 
contrary to the bankruptcy laws, and I do 
not intend to give the benefit of the pro- 
tecting section to any such transaction.” 

Now one of the objects of the law of 
bankruptcy is to gather in as many of 
the remaining assets of the bankrupt as 
possible, and to divide them rateably 
amongst his creditors. For that reason it 
was provided (now by sect. 37) that the 
title of the trustee should relate back to 
the earliest act of bankruptcy committed 
within three months before presentation of 
the bankrupcy petition. 

Oonsiderable hardship might, however, 
have been done to creditors, who, in all 
innocence, had received payment of their 
debts from a debtor after he had com- 
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mitted an act of bankruptcy, and were 
later made to refund the sum so paid 
to the trustee. Therefore, by sect. 49 of 
he Act of 1883 (now sect. 45), such pay- 
ments were protected, except when they 
fell ‘within certain provisions of the Act, 


and provided they were made before the. 


receiving order, and to creditors who took 
them without any notice of an act of bank- 
ruptcy on the part of the debtor. No 
mention was made in sect. 49 of the “good 
faith” of the debtor, although words to 


that effect had been included in the Act. 


of 1869, and it is submitted that the Legis- 


lature could not have omitted such words’ 


without some good reason. Possibly it was 
thought that they might curtail too much 
the efféct of sect. 49. 


Not every case that does not fall within- 


sect. 48 (now sect. 44) is protected by 
sect. 49 (now sect. 45), for in order to ac- 
quire such protection the creditor-payee 
must have actedin good faith, and without 
any notice of an available act of bankruptcy. 

Although the report of Re Badham con- 
tains little information as tothe facts, it 
is clear from his judgment that the learned 
judge. was of the opinion that, had the 
payment been made before the presenta: 
tion of the petition, it would have cons 
stituted a fraudulent preference under 
48 (now sect. 44). Disregarding, 
therefore, the provisions of sect. 49 (now. 


sect, 45), he decided that the payment was . 


void as being contrary to the policy of 
the. bankruptcy laws. 


at the present time only to be found in 
the Bankruptcy Act for the time being in 
force, and cannot.be carried into effect 
except ‘by the correct ~interpretation of 
that Act. 

The only other reported case upon this 
particular point of law is that of Re Dunkley 
(93 L. T. Rep. 248; (1905) 2 K. B. 683). 
In that case Mr. Justice Bigham with 
some difficulty followed the decision of 
Mr. Justice Vaughan-Williams as to the 
law, but was able to distinguish the facts 


from those in Re Badham by holding that. 


the debtor had made the payment in ques- 
tion in “good faith.” 

It may be argued, and with some 
reason, that the case of Re Badham was 
decided before the present Act was 
passed, and that the Legislature must be 
deemed to have had that decision in mind 
when ib passed that Act. 
hand, it would have been quite simple 
for the Legislature to have given statutory 


Now it is submitted... 
“that the policy of the bankruptcy laws is 


On the other. 


-superior court. 
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force to that decision; and had it consi- 
dered it advisable, it would probably have 
done so, since the decision might well 
have been upset at a later date by a 
Butit is always somewhat 
hazardous to speculate upon the probable 
intentions of the Legislature. 

Further, it may be said that any debtor 
may now waituntil after the petition is 
presented agaist him, before preferring a 
particular creditor, and that that creditor 
would receive the full protection of sect. 45. 
This, indeed, appears to be so, subject to 
the bona fides of the creditor. 
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many of the provisions of the Bankruptcy 
Act, which must occasionally lead to 
illogical results. The fact remains that the 
wording of sect. 45 is perfectly clear, and 
any alteration can only be made by the 
Legislature itself. 

Although the two decisions in Re Ba- 
dham and Re Seymour are as between 
judges of co-crdinate jurisdiction, and carry 
equal weight until one is confirmed by 
the superior court at the expense of the 
other, itis submitted that the decision of 
Mr. Justice Clauson in Re Seymour is the 
correct view of the law as it stands at 


There is an air of artificiality about present:—The Law Times. 
INJURIOUS AFFECTION 


It seems from a recent decision (Univer- 
sity College, Oxford v. Secretary of State 
for Air, reported in The Times, December 
16), that the subject of “Injurious Affection” 
is again on the carpet. The case presents 
an old subject ina new dress. The question 
at issùe is whether, when land is taken 
for public purposes under the Defence 
Acts, the vendor ‘who is compelled to sell 
is entitled to be paid not only for his lands 
which are taken, but for the injury which 
will, or may, follow the purchase, and be 
felt on the remainder of his estate. There 
is no doubt that if the Lands Clauses Acts 
applied in toto to such purchases, the 
vendors might claim for injurious affection 
of lands not taken. Section 63 of the 
1845 Act leaves the point beyond dispute; 
and we see nothing in the nebulous rules 
ni the Acquisition Act of 1919 to alter 
that rule. But it has been argued from 
time to time by the Crown that the 
purchase of land by the authorities charged 
with the national defence is on a different 
footing. They proceed under the Defence 
Act, 1842, and a number of amending 
statutes, some of which have the effect of 
introducing tbe machinery, but not the 
policy, of the 1845 Act into their purchase 
operations. Thus there has been doubt, 
and now that doubt has again been uttered, 
whether compensation under the Defence 
Acts and under the Lands Clauses Acts 
stand on the same footing. 

The first case closely in point which was 
quoted in the recent argument, was Re 
Lawes (1847, 1 Ex. Rep. 441) It dealt 
chiefly with the question of the costs 
incurred by an objector to compulsory 
purchase under the 1842 Act—then a 
recent measure. But, in the course of his 


judgment, Chief Baron Pollock stated clear- 
ly that “consequential injury” was to be 
taken into account. Fifty years later caine 
the hard fought case of Reg. v. Abbott 
(1897, 2 I. R. 363). The report covers sixty 
pages of the Irish Law Reports, and a 
great deal of the argument and judgment, 
though of course material to the actual 
controversy, is irrelevant to a general dis- 
cussion on the subject. The applicant for 
a mandamus was the owner of some land 
at the foot of the Wicklow mountains, 
which was taken for a rifle range and 
camp for the troopsin Ireland. The War 
‘Department had given notice to take it 
and let it be known that they intended 
it for arifle range. The owner was thus 
very much in the pcsition in which the 


‘Claimants were placedin the recent casa. 


His claim, like theirs, was for injurious 
affection of lands not taken. Chief Justice 
O'Brien faced the problem before him in 
his usua] direct way. He quickly dismissed 
the idea thatif there were two methods or 
machines for acquisition, the acquiring 
authority should be at liberty to choose 
whichever of them they liked. Here is the 
leading passage : 

“I think there is but one measure of compensation 
and that the meaning of the expression ‘compensation 
for the purchase of the said lands’ in the Act of 
1842 means compensation for turning it into a rifle 
range with all the injurious consequences of its 
being put to such use. It has been argued that they 
may ose the land for any purpose, and that as it may 
not be used for a rifle range the suggested injury 
may not arise; but I think we cannot shut our eyes 
to the declared purpose of turning it intoa 
rifle range.” 

There were, indeed, special reasons why 
mandamus was not granted in this case. 
They need not detain us. We need only 
say that the writ was refused because the 
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whole of the proceedings below were held 
to be coram non judice, as the arbitrator 
was never daly appointed. With trutt it 
might be said that, as the case came before 
the court, the passage which we have cited 
from Sir Peter O'Brien's judgment was 
not necessary for the decision to which the 
court came. This point was pressed on the 
Divisional Court in Dublin four years later 
when a similar issue came up for decision 
on a case stated by an arbitrator: (Re 
Ned's Point Battery, 1903, 21. R. 192). The 
Secretary of State already owned a battery 
at this remote point in the Co. Donegal. 
He gave notice to adjoining owner under 
various Acts that he wished to acquire 
some fifteen more acres of his land. The 
notice referred, inter alia, to the Defence 
Act of 1842 and to thea Defence Act of 
1854, which unables the Ordnance Depart- 
ment, if they wish, to use the Lands 
Clauses Act of 1845 in the case of their 
purchases. However the Secretary of State 
proceeded, the final question was whether 
under all the Acts which he named, he 
was liable to pay for injurious affection 
of lands adjacent but not taken. The 
arbitrator thought he was so liable and 
awarded £1,500 odd for injurious affection 
of the owner's adjoining land. He stated 
in particular that the battery would make 
the untaken yet neighbouring lands less 
attractive as building site. The depre- 
ciation he ascribed in part-to the fact 
that the errection of a battery for heavy 
guns would bring ‘disorderly and objec- 
tionable characters” into the neighbour- 
hood. He was brave enough to say that 
he gave the owner nothing on account of 
the firing of big guns, and applied thata 
rifle range was just as degrading or de- 
moralising to the neigbhourhood as a 
heavily armed fort. We have changed all 
that. If, forty years ago, there could be 
a brutal and licentious soldiery in remote 
Donegal, the time when soldiery, in Donegal 
or elsewhere, is either brutal or licentious 
has long passed. Seriously, the Secretary 
of State pleaded that the arbitrator had 
no right to hold him liable for misconduct 
of soidiers or for the possible dishonesty 
of marauding camp followers. Mr. Justice 
Gibson gave the judgment of the Divisional 
Court, which thus had a rather nice problem 
to decide. They agreed to a certain extent 
with the arbitrator. He could award a 
sum to the owner of the adjoining lands, 
not taken, for loss of privacy, loss of 
amenity and “vulgarisation.” He could 
award something to compensate for injury 


JOURNAL 


17310 


to asalmon river if, as he thought, the 
salmon would be frightened off their usual 
path by the sound of big guns. But he 
could not, the court thought, allow the 
possibility of future trespasses by soldiers 
or camp followers to enter into his calcula- 
tion. Nobody could say that such appre- 
hended depreciation by reason of actual 
misconduct of soldiers on parts of the estate 
formed a proper subject of compensation. 
So far as the arbitrator allowed anything for 
it, his award was bad. 

The last case on the matter, or at least 
the last to which reference was made in the 
recent action, is Blundell v. The King (92 
L. T. Rep. 53 : (1905) 1 K. B. 516). As the 
court last month contended itself with a 
simple approval of the decision there given 
it is well to look and see what.was.decided. 
The case came before Mr. Justice Ridley 
on a petition of right. The suppliant 
claimed two sums which had been awarded 
by an arbitrator upon different grounds. 
Some cf hislandin Lancashire had been 
compulsorily taken by the Secretary of State 
for War, and that Minister used a- power 
given to him by the Ranges Act of 1891 
toask that the amount of’ compensation 
if not settled by agreement, should be 
determined by.a single arbitrator and not 
by ajury. One effect of this notice was 
certainly to bring into play the machinery 
of the Lands Clauses Acts for the settlement 
of the dispute. The Crown, however, would 
not admit that the effect of drawing on the 
Lands Clauses Acts was to-give to the com- 
pulsory vendor a right to claim for damage 
to adjacent lands. This claim would certain- 
ly be good if the vendor could rely on 
sect. 63 of the 1815 Act. Nor did the 
supplaints, as we read the report, them- 
selves base their claim on .that section. 
Tney relied simply on the words of the 
1842 Act. If, they further argued, a friendly: 
bargain had been struck, the vendor would 
certainly have asked something for injurious 
affection. Whoy, then, was he not to have it 
when compulsion was put upon him and an 
arbitration followed ? 

The arbitrator, as we have said, named 
two sums as due to the suppliant. He 
gave about £12,500 for “absolute purchase” 
and gave £5,000 in round figures “for the 
damage to besustained by the suppliant 
by reason of the other lands belonging to 
him and adjoining thereto being injurious- 
ly affected by the exercise of the powers 
of the said Acts.” ;Here was a clear finding. 
The arbitrator had the courage to look to 
the future and the confidence te measure 
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damage which had not been suffered. For 
their prospective sufferance he named a 
round sum as fair compensation. The 
Orown, of course, paid the £12,500 but 
demurred to the £5,000; andthe petition 
of right raised only the question whether 
this second.sum were due. The discrimi- 
nating judgment of Mr. Justice Ridley is 
well worth reading to-day, the more so 
because it appears that the Secretary of 
State for Air now intends to challenge it in 
the highest court. The learned judge point- 
ed out that those who say that compensa- 
tion under the Lands Clauses: Acts is one 


~ thing, and compensation under the Defence 


‘Acts is something else, have some ground 
for their conteution. Lands taken under 
the Clauses Acts are taken tor various 
purposes~-water supply, gas supply, rail 
transport, and so forth, which, though they 
are purposes of public utility and conve- 
nience, are not matters of national neces- 
sity. Lands taken by the War Department 
or the Air Ministry are taken for the vital 
purpose of defending the citizens; and 
accordingly;- those who sell to these Depart- 
‘ments must not expect too mach, or, at 
least, the Legislature may have intended 
that they should not be so well treated 
as those who sell to a railway or gas com- 
pany. This argument was put forward by 
the Crown, but the lsarned judge, reading 
the law as if stood, and guided by the two 
Irish decisions, decided against it. And, 
as we said,-the Divisional Uourt last month 
contended itself*with saying in a few words 
that he was right, 

This case will .no doubt go higher, so 
comment must be restricted within the 
lines prescribed by decorum. Most of our 
readers will, we think, be inclined to 
look at the matter in the light of reason 
and modern experience. Is the Air Ministry 
take half a man’s estate and useitas an 


aerodrome, is the remaining half of the: 


estate, ex hypothesi adjacent to the part 
taken, damaged or not damaged by the 
operation ? None of our readers who lives 
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near Croydon can, we think, be in much 
doubt about the answer. Then we have 
the authority of the Irish cases, which, 
though not binding, are always entitled to 
respect. We do not feel that “vulgarisation,” 
for which compenswlicn was granted in one 
of them, is nowadays a strong card for the 
plaintiffs to play. We are all s0 vulgar in 
1938 that afew aeroplanes droning over- 
head or a few girls selling oranges to airmen 
would not make us much worse, or their 
absence retrieve us from vulgarity. . But 
even the vulgar wish to sleep, and we 


fully.expect that estate agents and buiiders 


could give some very telling evidence as 
tothe effect cf an approximate aerodrome 
on the cash value of real property. In the 
recent case the plaintiff college mentioned 
damage to sporting rights or to suitability 
for stock breeding. No doubt these are 
good points, but we should think that in a 
residential area much stronger evidence 
might be given. This being so, the only 
point which remains is whether the law 
giver intended by the Act of 1842 to give 
the right to receive compensation if and 
when such depreciation cuuld be proved, 
At present the decisions, as we have shown, 
are all “Yes.” The limits beyond which 
they will not go are indicated in the Ned's 
Point case (sup.). , 
A new arm of defence, vital for Fngland's 
safety, has come into being. Its perfection 
and operation involve the purchase and 
use of large areas of land and the 
“affection,” whether injurious or not, of 
further large area adjacent thereto. When 
the existing laws were passed the Air Force 
existed only in the prescient vision of the 


poets. Now 
“Argosies of magic sails 
Pilots of the purple twilight dropping dawn with 
costly bales.” 


are an actual or approximate reality. It 
may well be necessary for the lawgivers to 
say something fresh. They should not 
merely pass.and leave it to the judges to 
declure.-~The Law Times. 





WATERCOURSE INTO SEWER 


“No court will lend its aid to a man who 
founds his cause upon an illegal or im- 
moral act.” The principlethus enunciat- 
ed by Lord Mansfield over 160. years ago 
has been considerably whittled down in 
recent times both by statute and case law 
and it is therefore refreshing to be able to 
draw attention to a recent decision where 


the House of Lords declined to recognise 
the possibility of a change of status from 
watercourse to sewer of a stream which 
had been polluted contrary to the provi- 
sions of the Rivers Pollution Prevention 
Act, 1876. 

Before considering this case it may ‘be 
well to take a brief glance at certain aa- 
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. thorities where the impossibility of a pre- 
scriptive right being found upon unlawful 
user has been recognised. 

Thus; in Neaverson v. Peterborough Rural 
Council (86 L. T. Rep. 738: (1902) 1 Oh. 557) 

-Siz-Richard Henn Collins, M. R., agreed 

-that the court’ was “endowed with a great 
power of imagination for the purpose of 
supporting ancient user.” But in inferring 

-a-legal origin for such user, it could not 
infer one which would involve illegality. 

-The learned Master of the Rolls referred 
in ‘Rochdale Canal Company v. Radcliffe 
“(L. Rep. 18 Q.B. 287), where it was held 

‘that user could not provide a millowner 
with a legal basis for the employment of 
water for a purpose not covered by an 
.Act under which the supply of water was 
authorised; and in Neaverson’s case the 

«Court of Appeal declined to recognise the 
. legality of the user of herbage on roads 
-for'the pasturage of other than sheep to 
which it had been confined under an In- 
‘elosure Act. : ; 

This principle was applied by Mr. Justice 
-‘Evein Hulley v. Silversprings Bleaching 
Company (126 L. T. Rep. 499; (1922) 2 Oh. 
.268,, where the defendants were restrained 
by injunction from discharging noxious 
liquids into a stream, which they sought to 
justify on grounds of a prescriptive right. 
“The evidence on both sides,” the learned 
judge said, “satisfies me that the defen- 
dants have continually, and down to very 
recent dates...... been committing offences 
against the [Rivers Pollution Prevention} 
-Act—in other words, that the user upon 
‘which they rely as establishing the ease- 
ment is a user contrary to statute. A lost 

rant cannot be presumed where such a 
grant would have been in contravention of 
a statute, and as title by prescription is 
founded upon the presumption of a grant, 
if no grant could lawfully have been made, 
no presumption of the kind can arise, and 
the claim must fail.” ; 

. The learned judge cited Neaverson v. 
Peterborough (sup.), and applied the same 
reasoning in Green v. Matthews (1930, W. 
N. 35), where the defendant sought to 
justify the pollution of a stream (as an 
alternative to the plea that it had not been 
polluted) on the ground that he had a right 
to discharge the drainage and sewage of 

a brewery and two adjoining cottages 

thereinto either by prescription for a period 

of over forty years or under a lost grant. 

Mr. Justice Eve, who did not accept the de- 

fendant’s evidence on this point; intimated 

that in any case the answer founded on the 
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Rivers Pollution Prevention Act, 1876, was 
conclusive ; while even if the defendant 
had proved pollution in 1876 by the drainage 
system proved to have been in existence 
in 1879, he would not have brought himself 
within the saving clauses of sects. 3. and 
4 of the Act, inasmuch as he had not shown 
that he was using the: best practicable or 
available means to render the sewage and 
polluting liquid harmless. 

Apart from auy statutory prohibitions 
which may exist concerning the acts relied 
upon, the possibility of such a change must, 
of course, be recognised.. In such cases it 
should be borne in mind that neither the 
mere pollution of a natural stream or water- 
course by turning sewage into ib will con- 
vert it into a sewer, nor will the fact that 
at certain periods of the year clear water 
flows into it prevent it from being a sewer. 
These propositions are based upon a state- 
ment in Attorney-General v. Lewes Corpora- 
tion (105 L. T. Rep. 697; (1911) 2 Oh. 495), 
made by Mr. Justice Swinfen Eady, who 
denied that the second propositions was 
contravened either by West Riding of York- 
shire Rivers Board v Reuben Gauntand Sons 
(67 J. P. 183) or West Riding of Yorkshire 
Rivers Board v. Preston (69J.P.1). We 
have not the space here further to pursue 
the matter, which is somewhat beyond the. 
Scope of our inquiry, and we can only 
reiterate Mr. Justice Swinfen Hady's state- 
ment that the question is one of fact and 
degree in each case, Falconar y. South 
Shields Corporation (1895, 1! Times L. Rep: 
223) being cited in this. connection. This 
case provides an example of a stream be- 
coming asewer by the discharge of sewage 
into it, but the Rivers Pollution Prevention 
Act, 1876, is not mentioned, and it seems 
that the change is to be regarded as having 
taken place prior to the Act. — 

However that may be, it is beyond argu- 
ment that acts contrary to the above-named 
statute cannot be relied upon as affecting 
a change of status : Airdrie Magistrates v. 
Lanark County Council, 102 L. T. Rep. 437; 
(1910) A. C. 286; George Legge and Son, 
Limited v, Wenlock Corporation, 155 L, T. 
Rep, 314, 615, The Times, December 23, 
1937, H L, 

These two cases must now be shortly 
considered. Lord Loreburn, L. O., thus 
dealt with the position in Airdrie Magis- 
trates v. Lanark Couniy Council: “The 
Rivers Pollution Prevention Act of 1876 
prohibits the pouring of sewage into 
streams. It defines ‘streams’ so as to in- 
clude all watercourses except ‘watercourses 
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at the passing of this Act’ (namely 1876) 
‘mainly used as sewers emptying directly 
into the sea or tidal river’ The obvious 
‘policy and the obvious effect of the Act is 
to stop the pouring of foul water intoa 
stream, but it excuses this being done in 
certain circumstances, as, for example, if 
it was being done as long ago as 1676, and 
the best practicable means are now used 
to render it harmless. It is difficult to think 
of a simpler Act, or one more clearly ex- 
pressed. The Act states that you must not 
foul a stream except under particular 
conditions. Now...... undoubtedly and ad- 
mittedly the now appellants do foul these 
burns or courses of running water which 
come also clearly within the definition of 
‘streams’ in the Act of 1876, and for the 
present hearing it must be taken that they 
did not bring themselves within any of the 
exceptions or entitle themselves to any of 
the excuses which are set forth in the Act... 
What the appellants say is this: Permit 
us to*prove that these burns are sewers 
and if'we can prove that they are sewers, 
surely it cannot be an offence to pour 
sewage matter into sewers.” “This,” the 
learned Lord Chancellor continued, “is 
merely ‘asking leave to prove that they have 
witb or without the contribution of others 
committed in an aggravated degree the 
very offence with which they are charged.” 
It was, Lord Loreburn intimated, very 
likely indeed that the burns had been made 
so dirty that they were in fact such as 
‘ommonly would be, called sewers. “I 
really do not know,” he said, “whether 
that be so or not, but this I do know upon 
the record here, that the appellants have 
done what is forbidden by the Act of Parlia- 
ment and have not brought themselves 
within any of the exceptions or excuses 
which are laid down and provided in the 
Act.” An appeal against a decision of the 
First Court of Session to the effect that the 
burns were “streams” and not “water- 
courses mainly used as sewers” within the 
meaning of the Rivers Pollution Prevention 
Act, 1876, wes accordingly dimissed. 

In the most recent case on the subject, 
George Legge and Son, Limited v. Wenlock 
Corporation, the matter was raised as a 
_ general question of law formulated under 
Q. XXXIV, r. 2. This renders any detailed 
Setting forth of the facts superfluous. It 
should be, however, briefiy noted that the 
Plaintiffs sought a declaration that a water- 
course running through their property was 
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a sewer vested in the defendant corporation 
as the foundation to the claim that it had. 
been maintained by the corporation in 
such a condition as to be a nuisance to them. 
For more than twenty years some twenty- 
three houses had discharged sewage into 
the stream, which had recently been fur- 
ther polluted by the discharge of sewage 
from forty-four further houses. The pre- 
liminary point was whether in law it was 
possible for the status of a natural stream 
to be changed to that of a sewer by the 
discharge of sewage into it after the com- 
ing into operation of the Rivers Pollution 
Prevention Act, 1876. This, at least, was 
the manner in which it was reformulated 
for presentation to the House of Lords. As 
formulated in the courts below, the ques- 
tion omitted specific reference to the Act 
of 1876. Mr. Justice Crossman, after a 
hearing extending over eleven days, came ' 
to the conclusion that although the dis- 
charge of sewage into a stream was a 
breach of the provisions contained in the 
Local Government Act, 1458 (Amendment 
Act), 1861, or the Public Health Act, 1875, 
or the Rivers Pollution Prevention Act, 1876, 
this did not prevent such discharge turning’ 
the stream into a sewer within the meaning 
of the Public Health Act, 1875. Such a’ 
change of status was possible inlaw. The 
Court of Appeal reversed this decision, 
and the House of Lords has upheld the 
decision of the Court of Appeal. 

Lord Macmillan rejected as irrelevant ` 
the decisions in cases where the legality of 
the discharge was not in question. But 
reference was made to Lord Alverstone’s 
stalement in West Riding of Yorkshire 
Rivers Board v. leuben Gaunt and Sons 
(sup.) to the effect that after the passing 
of the Acts of 1861, 1875 and 1876, a local 
authority could not merely by the illegal 
act of discharging sewage into a water- 
course make that watercourse a sewer, while 
Airdrie Magistrates v. Lanark County - 
Council (sup.) was held to be of obvious 
application. It was sought to prove that, 
by infringements of law designed for its 
protection, a protected stream had become 
an unprotected sewer. That was what the 
House of Lords in Airdrie’s had held to be 
a legal impossibility. The decision of the 
Court of Appeal to the effect that a change 
of status could not be brought about by 
acts prohibited by the statute of 1876, was, 
therefore, held to be right and was affirmed. 
—The Law Times. 
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Extracts from Contemporaries.. 


The Case of a Learner-Driver. 

` Towards the end of last week, in McCrone 
v. Riding, the Court allowed an appeal by 
case. stated which raised the question 
whether the standard of “due care and 
-attention” for the purposes of sect. 12, 
sub-sect.-(1) of the Road Traffic Act, 1930: 
differed inthe case ofa ‘learner’ holding 
a provisional licence from that required 
of the holder of an ordinary driving licence. 
The sub-section runs as follows: “If any 
person drives a motor vehicle on a road 
without due care and attention or without 
reasonable consideration for other persons 
using the road he shall be guilty of an 
offence." The following were the facts: 
One day last April the respondent, 
Ohristopher Stone, was driving a motor- 
vehicle in Rainhill, Lancs. He held a 
provisional licence and was driving under 
the supervision of a person as required 
by the regulations, and the vehicle bore 
the requisite distinguishing marke. After 
rounding an acute bend in the 
road, the respondent knocked a pedestrian 
down, the accident being due to his in- 
experience and lack of skill in consequence 
of which he became confused and failed to 
avoid the injured party. The accident 
could and probably would have been 
avoided by a driver with ordinary experi- 
. ence and skill. The driver was exercising 
all the skill. and attention to be expected 
of a-person with his’ qualifications. The 
justices considered that had the respondent 
been an ordinary driver they would have 
convicted him, but as the accident was due 
to lack of experience and skill, no offence 
had been committed under sect. 12. The 
question on which the opinion of the Court 
was desired was whether the justices’ deci- 
sion was correct in point of law. 


ie Judgment | 
Tho Lord Chief Justice (Lord Hewart), in 
giving judgment in the above case, said 
that, whether from a mood of benevolence 
to a learner or not, the justices seemed 
to have preferred the word “skill” tothe 
words in the section “due care and atten- 
tion.” There was nothing in the section 
about experience or skill. It dealt with 


due care and attention solely. The magis- 
trates had mis-construed the enactment. 


The standard was an objective one, as, 


fixed and impersonal standard having no 
reference to the degree of proficiency or 


experience of the individual driver. There. 


were not two tests, as the justices seem to 
have thought. The appeal must be allowed 
and the case would go back to the justices 
with a direction that regard must be had 


to the very words of the section and that it’ 


was wrong to assume that care was syno- 
nymous with skill, or that there could be one 


standard for experienced and another for” 


inexperienced drivers. The question. was 


not one of skill, bat of “due Gare and atten-. 
tion.” Mr. Justice Branson and Mr. Justice - 


Humphreys concurred. 


An Earlier Case. 


Facts somewhat similar to those abovee- 


mentioned have, of course, been proved in 
other cases: In Mahaffy and Dodson’s 
Road Traffic Acts (1936, p. 35) a case is 


> 


mentioned in which the defendant was- 
undergoing a test for a driver's licence and : 


had an examiner beside him. 


Strong 


evidence of dangerous driving was tendered, - 


and it was proved that a pedestrian was . 
knocked down and carried on the radiator, - 
and that the driver was “sonervous” that he - 
was unable to take his foot offthe accele- : 


rator. The magistrates seem to have 
thought that the learner could -not have 
been driving without due care and atten- 


tion, although he might have been doing - 


so dangerously, even though doing his 
best. Buta learner may be quite unable 


to exercise the care and attention that a, 


seasoned driver can employ. Road and 
traffic sense, the necessary kind of observa- 
tion, and ability to concentrate on the job 
of driving increase with exercise, and: to 
some minds it may seem. that where 
criminality is in question, a learner wao has 
exercised all the care and attention of which 
he was capable should be free from blame, 
although a seasoned motorist would have 


avoided the accident without having to draw” 


upon his powers to anything like a same’ 


extent.—The Law Times. 
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NOISELESS RACKETS I HAVE HEARD 


“These men were engaged in a racket— 
‘and..a contemptible racket,” I loudly ex- 
claimed, pointing to the prisoner's cage 
which contained two defendants on trial 
for larceny. Hardly had these words left 
my lips when the attorney for the defense 
was on his-feet, objecting with all the force 
in him to this remark and requesting the 
judge to order the jury to disregard the 
word “racket.” 

A hurly-burly of words followed which 


? was only ended when His Honor broke in 


upon us and solemnly addressing the jury 
said, “Gentlemen! a racket as | understand 
it isaloud noise and the only racket in 


this case so far has been made by the two 


lawyers ” 

Needless to say, a gale of laughter swept 
through the crowded court room, which was 
quickly silenced by the ominous command 
of the deputy sheriff, “Order! order! order 
in the, court.” And needless -to say, two 
struggling and ambitious barristers were 
also silenced by this legal wisecrack. 

It was some years back when this inci 
dent took place when as a prosecuting 
attorney I was making the final argument in 
a criminal case. The word racket was then 
in its infancy insofar as it related to the 
underworld and things criminal; but how it 
has grown! From asimple, guileless word 
assogiated only with tennis, noise and com- 
motion, it has grown by leaps and bounds 
until today it is on the front page of the 
dictionary Americana—as well as on the 
front page of every daily in the country. 

As a prosecuting attorney in a large Ameri- 
can city, the opportunity has been mine to 
see and hear of racket upon racket by reason 
of having presented about 15,000 felony cases 
to Grand Juries and having tried hundreds 
upon hundreds of criminal cases before 
petit juries. And, as the years have un- 
folded since the incident I described took 
place, the curt remark of the judge has 
flashed across my mind many times—“a 
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racket is a loud noise”—and as often have 
I thought—while that is true, on the other 
hand, there are many rackets which are 
noiseless—and what a heavy toll they take 
from the American people yearly. 

It is of these noiseless. rackets I intend to 
write—and of their perpetrators. Not the 
type of crime where a pistol, bomb or 
sawed-off shot gun is used, but the “smart 
money” crimes—that in the main require 
nothing more than an agile brain, a foun- 
tain pen and a blank check to produce 
results. The effective, noiseless rackets of 
the underworld—the schemes of the “con” 
man and the pen man—the criminal gentry 
who sympathetically and patronizingly look 
down upen the ordinary burglar and robber 
as uncouth and lacking in firesse because 
their jobs are accomplished with noise, force 
and oftentimes brutality. 

These noiseless rackets bring results—and 
quickly. Money in the form of cash—no 
danger to life and limb is attached to these 
criminal enterprises. The perpetrator is 
doing his stuff and getting the money at 
once and he has no fear as the burglar or 
robber of a sudden bullet from his victim or 
from a police’officer, who may chance upon 
the scene of the crime. 

But every crook cannot work a noiseless 
racket. It takes time, study, a lot of 
planning and a knowledge of human types 
to work these “con” games properly and 
successfully. For the “con” man is selec- 
tive in bis pick of victims and invariably 
can single out one a little dumb or slow 
witted who does not get the obviousness of 
the trick by which he is being victimized 
until long after he has been relieved of his 
savings of a lifetime. 

I venture to comment that many readers 
will say, how can anyone be so stupid as to 
be fooled by the rackets I will relate—they 
are so patently fraudulent and simple. 

But the best answer to this question is the 
fact that every one of them has been work- 
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ed successfully and money obtained as a 
result in a great American municipality; 


and while the victims have not been 
mental giants, neither have they been 
morons. 


Inany event the law is for the protection 
of the dull witted and unthinking as well 
as those citizens possessing’a keen intellect 
and as there are laws on our statute books 
penalizing noiseless rackets itis indicative 
of the fact that legislatures generally, 
recognize the necessity of protecting the 
gullible from preying thieves. 

Can the “con” man or woman tell by 
appearances before they make their ap- 
proack the mental growth of the victim ? I 
donot know. It may be that they fail to 
interest many prospects in their games and 
that a prosecuting attorney sees only the 
victims they have successfully operated 
upon; but regardless of this, ‘0 per cent. of 
the victims I have seen are either mentally 
slow or of foreign birth. - Both these classes, 
however, may have ‘money and that in the 
end is what the criminal gentry is after. 

- How many rackets are there? It was a 
professor in an American college who 
stated that since the beginning of time 
there were only 27 or 28 jokes and all jokes 
were based upon these and were simply 
Variations of the original 27 or 28. 1 think 
tkere [are alesser Aumber of “con” games; 


but they can be dressed up so differently ` 


when occasion requires and glossed over, in 
such a deceptive manner that they often- 
times look new, but stripped of their 
veneer they are the same fundamental and 
original few “‘éon” games. 

John Doe and Jane Doe’ are man and wife 
and with ‘their friend Richard Roe are 
going from city to city working their noise- 
less rackets.. ` 

They arrive in a large city, register at a 
hotel and spend a-week or two looking the 
Place over and getting a lay of the land be- 
fore they start to operate. Now they are 
ready ! Let’s follow them and watch them do 
their stuff. 
A . RAOKETS 
Number 1. 


John Doe visits the office of a business’ 


man who is to be the victim and informs 
him ‘that as an agent for a wealthy boot- 
legger in an adjoining state, he has $50,000 
in cash to loan at 2 per cent. interest. No 
security will be necessary other than the 
Promissory note of the victim because they 
recognize the standing ofthe victim in 


the community and feel the note is security . 


enough. ‘ 
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Doe insists the bootlegger has all cash 
money because he wishes to avoid income 
taxes and consequently cannot bank it. 

The victim is attracted by the low rate 
of interest and the plausibility of the story, 
and agrees to do business. The next day 
Doe as part of the work up, informs the 
victim that the bootlegger wants to be sure 
that nothing happeas tothe $50,000 while 
in transit. 

John Doe to help the victim over this 
hurdle offers to hire two gun men to pro- 
tect the money and will charter a plane and 
fiy down with them and the money foran 
$800 fee. The victim considers this cheap 
and on ‘the foilawing day Doe again -ap- 
pears with two men who show the victim 
two revolvers as evidence of the fact they 
are gunmen. The victim pays over the 
$800 to Doe and said victim never gets the 
$50,000 and does not see John Doe again 
until he is arrested for larceny of $800. 
(This is simply a rough outline of the 
racket. A great deal more detail was used 
in working it.) . 
Number 2. 

Jane Doe visits the vestibules of several: 
exclusive appartment houses around the 
first of the month and steals certain letters 
from the mai] boxes. 

Among these, she gets the monthly charge 
account bill of wealthy Mrs. Jones, which 
was sent from the Empire Department: 
store. The bill is in the amount of $50 
which is for Mrs. Jones’ purchases during the 
past month. : 

Jane Doe takes the bill to the cashier of the 
department store and pays it with a take 
check in the amount of $200, representing 
she is Mrs. Jones’ maid. Jane gets $150 
change and the paid bill. ; 

With the paid bill as identification she 
makes purchases for her own use while in 
the store, representing she is Mrs. Jones 
and orders the goods charged to Mrs. Jones” 
account. ; 

When Jane Doe leaves the store she has- 
the articles she purchased—free—and $150- 
—a good day's work. 


Number 3. 
Jane Doe goes to the Hagle National 


‘Bank in Boston and opens an account in 


the Commercial Department giving a fake 
address. 

She deposits $50 in cash and on the two, 
following days the same amount, making 
sure on each occasion she does business with 
the same clerk. : J 

‘On ‘the fourth day she deposits a fake 
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check diawn on a Chicago bank in the 
‘amount of $300. The amount of her account: 
is now $450. 

That same afternoon she draws a check 
payable to cash and presents it to the same 
teller for payment. It isin the amount of 
$400. As this leaves a $50 balance the 
suspicions of the clerk are not aroused. He 
pays; and three days later he learns from 
the Chicago bank the check is afake. Her 
profit on this deal is $250. (Many banks 
will not pay in a situation of this kind but 
this one did.) 


Number 4. 

Richard Roe reading the newspapers dis- 
covers that John Huntington, a leading 
lawyer of the city, is on vacation in Berlin. 
Roe then finds ont the name of Huntington's 
secretary. He makes a fake cablegram and 
deposits it inthe majl box of the law office 
addressed to the secretary. The cablegram 
is signed Huntington and orders the secre- 
tary to pay for a trunk that will be delivered 
to her; one that he has shipped from 
Europe. 

„An hour after the secretary gets the 
cablegram Roe calls on the telephone to 
say he has the trunk and it will cost $800. 
She meets Roe at the station and gets the 
trunk. Roe informs her it contains valu- 
able antiques and that the trunk is, not to 
be opened until Huntington returns from 
Europe. She is given to uaderstand the 
price was $800 because the valuable anti- 
ques.have been sneaked in by the Oustoms 
officials. without payment of duty. She 
gives Roe the $800. 

The trunk is carefully placed ia the law 
office safe and when Huntington returns 
from Europe and says he did not send a 
trunk, they open it and find it is filled with 
old telephone books. 


Number 5. 

John Doe cuts several “tenement to let” 
advertisements out of the morning paper. 

He visits the home of one of these adver- 
tisers and is informed by the victim she 
will rent the suite tohim for $50 per month. 

He looks the suite over and is satisfied. 
He hires it. He takes-‘out a check book and 
writes afake check for $50—the rent for 
the first month. 

He will move in next week. As he is 
about to depart he discovers he has lost his 
money andhe wants to know if she will 
lend him ten or twenty dollars and he will 
pay her back tomorrow. 

Having his fifty dollar check as she thinks 
— the victim feels the loan would of: course 
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be paid back. She gives him the ten dollara 
and never sees him again until he is 
arrested. 

This sounds petty; butif John Doe works 
five of these in a diy itis a good day's pay; 
and it has been done. 


Number 6. 

Jane Doe has kept her eye on the people 
entering ahigh grade jewelry store. She 
follows a woman of wealthy appearance 
into the store and up to the counter.. Jane 
stands a few feet away, apparently looking 
at the rings ina case, but near enough to 
hear the wealthy woman's conversation 
with the clerk. : 

She learns it is.Mrs. James Smith and 
she observes the latter is purchasing a 
wrist watch and has looked at several before 
she buys one. É : 

When Mrs. Smith leavesthe store Jane 
walks out after her near enough to convey 
the impression to observers that she is with 

An hour later Jane Doe enters the store 
alone. Going tothe clerk Mrs. Smith has 
dealt with she informs him she is the maid 
of Mrs. Smith and has been sent by Mrs. 
Smith to fetch one of the watches to her 
house because she is not satisfied with the 
one she bought. She would like to have 
Mr. Smith make the selection from the two 
watches tonight. 

Jane Doe indicates Mrs. Smith has des- 
cribed the watch she wants and if the clerk 
will show her the watches Mrs. Smith was 
looking at she can pick it out. He does. 

Jane picksout a $250 watch. The clerk 
having observed Jane Doe with Mrs. 
Smith feels the story is true. Mrs. Smith is 
a good customer with a charge account. He 
gives Jane Doe the watch and a week later 
when Mrs. James Smith has done nothing in 
regard to the watches he learns for the first 
time he has been duped. 


Number 7. 

John Doe and Richard Roe learn that two 
small store keepers Smith and Jones are 
very friendly. Their stores are a hundred 
feet apart. 

Doe posts himself near the store of Smith 
on the opposite side of the street. Richard 
Roe gets on a telephone in a pay station of 
a nearby store and calls Smith on the 
telephone and asks him to come down to the 
store of Jones at once as Jones has been 
taken very ill, Smith runs right out to 
the store of his friend Jones and no sooner 
does he get out the door than John Doe 
slips across the street into the store of 
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Smith, cpens the cash drawer and takes all 
there is—more than a hundred dollars, and 
makes a quick getaway. Of course they 
made sure no one was in Smith’s store but 
the owner before they pulled this one. 


Number 8. 

Roe and Doa meet a victim on the street 
and engage him in conversation. Roe then 
produces what purports to be a ten dollar 
bill split in halves. (All paper currency 

- when soaked in a liquid can besplit with 
the aid of a razor blade.) 

The victim is so interested they invite 
him ‘tothe hotel and show him a mechanical 
device they possess for use in making a 
new Dill outof one of the halves. They 
split a ten dollar bill for him peeling it 
in two pieces. Then they give him a 
demonsiration by inserting one of the halves 
in the end of the machine. They move 
certain handles in the box. Then a new 
ten dollar bill is ejecied from the other 
end of the box; all pre-arranged of course. 

They then assure him how wealthy they 
all can be with this new invention. With 
every ten they get can :aake two new bills. 
The victim is interested and draws $500 
om the bank and getsit all in ten dollar 

ills, 

In order that they may not be discovered 
they go to an adjoining town and hire a 
room in a small hotel. Roe and Doe set up 
the magic box and the victim produces 
his fifty ten dollar bills. They then start 
to work, but Dos suddenly remembers that 

‘he has forgotten to bring a bottle of glue 
which is necessary for the successful oper- 
ation of the enterprise and requests the 
victim to go to a nearby store and geta 
bottle cf glue which he agrees todo. 

When the victim returns with the glue 
Doe, Roe and tke fifty ten dollar bills are 
missing.. 

Number 9. 
| Richard Roe approaches a woman along 
in years who conducts a small store. He 
eogages her in conversation at the front 
door of her store. He hands hera note and 
asks her to read it. As she is attempting 
to desipher the message Jane Dos and 
John Doe come along (pre arranged of 
course). Tkey inject themselves into the 
conversation. The victim cannot make out 
what is in the note and John Doe cffers to 
read it. As he takes the note, Richard Ros 
pulls a Russian coin from his pocket and 
exnibits it. Jolin Doe is at once attracted 
by it and offers Roe a dollar for it and gets 
it. Doe ventures the opinion he hasmade a 
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good bargain and can re-sell the coin for 
fifteen dollars. 

Roe then pulls a diamond from his pocket 
and announces he has 24 jast like it that he 
desires to sell. 


The victim is now interested and she 
takes the diamond to a nearby jewelry 
store and it is appraised for $250. Ske is 
now deeply interested in the deal and 
although Roe demands $5000 for the 24 dia- 
monds she succeeds in beating him down, to 
$2000, 

Jane Dse is now interested’ and offers to 
go partners with the victim as soon as she 
can get $1000 from her bank in a town ad- 
joining the city. 

The victim then accompanies the trio to 
her bank in the financial section of the 
city. She draws out $2000, turns it over to 
Roe and gets a penny match box with the 
24 diamonds. 

They then tell the victim to wait in the 
lobby of the bank until they go to the 
adjoining town where Jane Dos will draw 
out her $1000 to go partners with the vittim. 

Three hours later the victim begins to 
worry when the trio have not returned and 
goes to a jeweler to find out that the 24 
diamonds in the penny match box are 24 
pieces of glass. The trio does not return. 
(The original diamond they exhibited was 
genuine; but it was not putin the match 
box.) 


Number 10. 

Jane Doe calls the office of the Empire 
Undertaking Company on the telephone 
and informs them she is the secretary of 
the Superintendent of the Municipal Hos- 
pital. Shetells them that Mary Smith of 
New York bas just died at the hospital and 
the superintendent has referred the son of 
the deceised tothe Empire Company to 
make funeral arrangements. John Smith, 
the son, entersthe Empire Company office 
an hour later and with tears in his eyes “in- 
forms them of the death of his mother. 

The clerk tells him the superintendent of 
the hospital has already phoned about the 
case and the Empire Company will take 
full charge, and arrange with a New York 
undertaker to handle matters when the body 
arrives there. 

John Smith makes sure to tell the clerk 
that his mother has. $5000 life insurance 
and this knowledge, together with the 
recommendation by the hospital superin- 
tendent, makes the Empire Company officials 
feel John Smith is a good risk. 

So when John Smith, who is really John 
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Doe, the husband of Jane Doe, suddenly 
discovers he is short of money and asks for 
alan of $50 until he gets back to New 
York, they hand it right over to him and 
never see him again until he is arrested. 

This racket was worked three times in a 
month on three different undertakers in the 
same city in various forms; sometimes with 
the aid of afake telegram, but on all oc- 
casions with results. 

I do not say that any three people work- 
ing* together have done all the jobs I have 
set forth. I have presented the schemes in 
this manner because I felt they would be 
easier to follow. But all the rackets I 
have described have been werked with 
good results, and I suppose will be work- 
ed again and again, year after year. 

Are these noiseless racketeers as great a 
public menace asthe robber or the burg- 
lar ? Some] say, yes! Some say, nc! But be 
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that as it may, they take} thousands upon 
thousands oł dollars from the citizenry of 
the country yearly by their frauds. 

I hope the recital of a few of these noise- 
less rackets may in the future savesome 
reader a few dollars. When one approaches 
you with a proposition that looks a little too 
good—hesitate—and tell nim to come back 
the next day. 

If it is a fake the “con” man may lose his 
nerve—feeling you are wise—and fail to 
return.. If he returns you have had the 
benefit of a day to think it over and your 
answer may be a loud, no! 

But whether it is yes or no I think we 
will all agree that Barnum was right. We 
will always have suckers; and for every one 
we will have two crocks to take him— because 
so many honest people are looking for easy 
money.—Journal of Criminal Law and 
Criminology. 





THE PUBLIC POLICY OF MARRIAGE. 


Contracts are sometimes void, not because 
of any defect in the consent of either 
party, but on some ground connected with 
the nature of the obligations they create. 
This may be by virtue of some special 
statute: the most salient instance is the 
Gaming Act, 1845, s 18, invalidating 
wagers. On the other hand, an agree- 
ment may be avoided by a general rule 
of the common law. The law on this may 
be stated concisely as follows: If (a) the 
making ofa particular agreement, (b) the 
obligations laid down by it, or (e) the 
considera'ion given in it, is forbidden by 
law or by the established standard of mo- 
tali-y, the agreement is void: and if any 
party to a Contract enters into it with the 
intention of utilising, for a purpose directly 
contravening law or morality, either (a) 
the benefits conferred on him by the con- 
tract, or (b) the bare existence of the con- 
tract, or (e) the form in which it is cast, 
the contract is invalid against any person 
acquainted with the wrongful purpose. 
This. does not exhaust the potentialities 
of the common law, for even where neither 
law nor morality is violated the courts 
have refused their sanction to contracts 
offending against public policy. It is un- 
necessary to repeat at length what has so 
often been said, that “public policy” does 
not here bear the politicians’ sense; that 
it is applied according to reasoned pre- 
cedents: and that it is unsafe to carry the 
docirine too far, None of these statements 


alter the fact that in every s-cial order 
there are certain institutions so funda- 
mental that the courts in administering 
justice cannot refuse to shield them: the 
essential liberty of the individual, in par- 
ticular to trade'or to marry; the family, good 
government including the fitness of members 
of the legislature and the proper execution 
of justice; and the international order 
(Much the same list is set out in “Pollock on 
Contracts,” 10th ed., 1936, at p. 311). To 
maintain these institutions, certain rights 
must be allowed and certain duties must 
exist; for instance, everyone has in general 
the liberty to conduct his own life as he 
pleases, and a father has the duty of pro- 
viding for his children. Any contract 
which is inconsistent with the existence of 
those important rights and duties comes 
within the maxim, privatorum conventio 
jus publicum non derogate Asa matter of 
fact, with cases of public policy, we can 
go further than with cases of illegality or 
immorality, for not only is the actual de- 
privation of a fundamental right ‘by con- 
tract not to exercise it), or the creation 
of an obligation inconsistent with the pro- 
per carrying out of a fundamental duty, 
fatal to a contract, but the same is true 
even if the contract has a real tendency to 
uproot such a right or duty. 

Lord Atkin said (Fender v. Mildmay (1937) 
157 L. T. 340, at p. 342; 81 Sol. J. 549): 
“Bat the doctrine does not extend only 
to harmful acts, it has to be applied to 
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harmful tendencies.. .0ne cannot resist the 
tendency. test" 

It was necessary to set out these sles 
before approaching their important appli- 
cation in reference to the institution of 
marriage, because it will be found that, 
. by so doing, most of the problems arising 
in that field have been solved in advance. 
The chief duty on those who are married 
is. to carry out the mutual obligations 
arising from their position. They must 
maintain the. relationship of husband and 
wife until the .time when they are au- 
thorised by the law to end it, and not do 
anything inconsistent with jit. Again, to 
borrow a phrase from Courts of equity, 
neither, must acquire an interest which 
will. cause embarrassment in the perfor- 


mance of that duty. this being considered. 


to, create .a tendency to interfere with. it. 
For this reason, a promise by a husband 
during the lifetime of his wife, to marry 
another person after the death of the latter, 
is invalid (Wilson vy: ‘Carnley- [1908] 1 
K.B 729) The House of Lordshas now 
decided, in Fender v, Mildmay, supra, 
that this Principle does not apply where 
the’ husband's promise is made after a 
decree nisi of dissolution of marriage. The 
reason is-not far to seek; when ‘such a 
decree has been pronounced, the obliga- 
tions of -marriage have ceased to be effec- 
tive.’ The purpose of the interval- béfore 
decree absolute, which'was first introduced 
by. the’ Matrimonial Causes ‘Act, 1850, is 
not to allow reconciliation, but to give 
an. intervener the opportunity to show to 
the court that the decree has been im- 
properly obtained. Therefore, since, by the 
Matrimonial Causes Act, 1857, divorce be- 
came - possible, such a promise cannot be 
against “public policy.” That Act changed 
the character of marriage from a perma- 
nent status to one capable of being ter- 
minated for certain causes. “If realities" 
(says Lord Wright, at p. 352) “are to be 
looked at and not mere form, by the 
court, as thé court did in regard to 
judicial separation, the marriage is at an 
end, and the parties are entitled to pro- 
vide for their future, at the end of the 
period -fixed for the- decree absolute, when 
by English law they are entitled to marry 
again.” The ` only restriction, it need 
scarcely ‘be said,: is this, that they cannot 
vontract to celebrate the marriage before 
decree absolute, since that would be an ag- 
reement to commit a crime, namely, bigamy. 
This point is mentioned hecause the law 
is not always- understood: by divorced per- 
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sons, and plainly, if they have fixed the 
date of celebration’ within six months, no 
breach of promise action on that agreement. 
can be successful. S 

Agreement to separate have caused much 
difficulty in the past. This need not be 
dwelt upon, as the law is admirably sum- 
marised .by Lord Wright (Fender v. Mild- 
may, at p. 351). “It is clear that to admit 
the legality of such agreements was to 
legalise the ces3ati>: by mutual agreement 
of the constortium vite of matrimony, to 
prejudice the chauces of reconciliation 
and, perhaps, to sacrifice the interests of 
the children. What, however, was not 
enforced was a contract before marriage 
or before the spouses actually separated 
or agreed to separate, which provided for 
the position if in future they did separate. . 
It. was held that an agreement for future: 
separation was against the policy of the- 
law. The distinction between that and the 
cases of actual separation is obvious. [f 
a` separation has actuaily occurred or be- 
come inevitable, the law allows the nfatter 
to ‘bé dealt with according to realities and 
not according to fiction. “But the law will 
not permit an agreement wuich contem- 
plates the future possibility of so unde- 
sirable a slate of affairs. But the law. 
admitted a still furtber thongh not incon- 
sistent refinement. .Where parties had 
separated but were coming together again, 
their agreement for resuming cohabita- 
tion may, it has been held, contain a 
provision for maintenance if they separate 
again (Macmahon v. Macmahon [1913] 1 
I. R. 423)” 

It must be understood that these rules 
apply to separation only ia the sense that 
is appropriate where two married persons 
separate with the desire of ending their 
married state, temporarily or otherwise. 
{f separation is not made for this reason 
—for the reason, that is, that a husband 
and wife no longer desire to live together 
—it is. prima facie, quite valid. In 
Davies v. Elmslie (1937), 54 T. L. R. 15, a 
wife agreed with a third person to per- 
suade her husband to go abroad (presum- 
ably for his own eventual benefit, but, as 
the trial was on a preliminary issue of 
law, this does not appear), and in return 
she was to receive a weekly payment. 
On her suing for recovery of arrears, the 
defence was set up that the agreement, 
involving separation, was- against public 
policy. Lewis, J. (since affirmed hy the 
Court of Appeal), had no real hesitation 
in holding the contract valid. He was 
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careful to point owt that if there were 
some additional circumstance—if, for in- 
stance, the defendant “was actually paying 
somebody else’s wife £4 a week to sepa- 
rate from her husband so that she might 
live with him in adultery"—tbat could 
very easiiy be invalid. But, in sich a case, 
“public policy” need not be invoked at all. 
The contract is void because it is to be 
utilised for a purpose that directly con- 
travenes a rule of morality. j 
Finally, an illustration may be given of 
an obligation attempting to fetter a father's 
discretion in the exercise of his duty to his 
children. In Re Borwick |1933] Ch. 657, 
by a condition attached toa gift to grand- 
children in assttlement, any one of them 
who should “at any time before atlaining 
a vested iate’est...be or become a Roman 
Oatholic or not be ‘openly or avowedly 
Protestant,” was to lose half his or her 
share. (The same rules of public policy 
apply to conditions as apply to contracts, 
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apart from the case of freedom to marry. 
Indeed, Egerion v. Earl Brownlow (1853), 
4 H. L. C. 148, the leading case on the 
whole topic, related to a condition). The 
condition was held, void, because it had 
a tendeney to interfere with the father's 
duty to decide according to his own con: 
science what would be the best religion 
for his child. Here, too, there is a strik- 
ing analogy with the equitable rule on 
conflict of interest and duty. The effect 
of the condition, if literally carried out, 
would have been to give the grandchildren. 
larger interests in property, a result that, 
naturally, would seem desirabla to their 
father ; but at the expense of surrender“ 
ing the important duty, which it is the 
public policy to require to be exercised 
by the parent according to his own con- 
victions, to the dictates of another per- 
son. This inconsistency vitiated the con- 
dition, and the circumstances bring out the 
law admirably:—The Solicitors’ Journal. 


ed 


Extracts from Contemporaries. 


Police Chases. 

The police are exceedingly useful people, 
but police chases of criminals in motor 
cars, while they are in progress, are 
dangerous both for themselves and the 
general public. 
selves with the thought that if there were no 
police chases, there would be a great many 


more criminals on the highways, and that. 
it is better to put up with occasional: 
‘let thieves, 


bursts of danger, than to 
“get away with it.” 

The occasion of these reflections is the 
police chase through Stratford and Hast Ham 
eriding up with the chased car skidding, 
the police car crashing into it, and death 
and “injury for the chased men. We do 
not prejudge the case. In considering it 
one can leave entirely open the question 
whether they had cause or not to seek 
to escape fromthe police. The fact that they 
chose to dash away at high speed through 
crowded streets itself condemns them as 
dangerously anti-social people, and no 
pity need be wasted on their unpleasant 
fate. On the contrary reasonable citizens 
_ will be glad to know no policeman was 

Seriously injured. The smartness with 


We have to console our-- 


iil-equipped Cars. < 
The same evening paper which reported 
this case, reported two others, each of 
which shows the danger of want of proper 
mechanical equipment in a car-itself. Im 
one a learner under tuition by an employee 
of a motor driving teaching institution; 
struck a man, apparently owing to the 
Jearner’s failure to control the car at a 
critical moment. The brakes were so 
placed that the instructor had no power over 
them. De ai l 
The second case was a really serious 
affair. A constable was driving his own, 
car when a dilapidated sports car overtook, 
him at about fifty miles an hour. ' 
He followed it for two miles. It was 
swerving from one side of the road to 
the other. Several times it hit the grass, 
and once it narrowly missed a collision with’ 
oncoming traffic. The driver, when’ 
stopped, said: “The car is an old one. 
It wobbles a bit but I understand it.” 
The springing was poor, the steering 
very worn, and canvas was showing on 
the offside front tyre.—Justice of the Peace. ' 


A Curious Passing-off Case. 


which they wera called and got away is also-~--On Wednesday of last week, in Illustrat- 


a matter for congratulation. 


ed Newspapers, Limited v. Publicity Service 
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(Lon-lon) Limited, Mr. Justice Crossman 
delivered judgment in favour of the plain- 
tiffs, who were the publishers of six well- 
known illustrated journals, including the 
Illustrated London News and the Bystander. 
The defendants were advertising spe- 
` cialists, and the plaintiffs objected to one 
of their schemes, which they said was 
calculated to “pass off” so as to injure their 
goodwill and expose them to the risk of 
legal liability or proceedings. The allega- 
tions were that the defendants inserted ad- 
vertising matter at or near the centre of 
current copies of the plaintiffs’ journals, and 
distributed such copies in hotels as current 
copies of publications issued by the 
plaintiffs. The inserted sheets were, it 
was stated, got up to look like parts of 
the journals, copies of which were supplied 
to some seventy-five hotels in London in 
stif outer covers furnished by the de- 
fendants. The plaintiffs claimed an in- 
junction to restrain the defendants from 
passing off altered copies of the publications 
as and for unaltered copies issued by the 
plaintiffs, and an injunction to restrain the 
defendants from inserting the advertising 
matter referred to in such a way asto hold 
out the plaintiffs as being responsible for 
the added matter. They also claimed an 
inquiry as to damages, and delivery-up or 
destruction of all altered copies. 


The Judgment 

Mr. Justice Crossiidh, in giving judgment 
in. the above case, noted that after a motion 
for an injunction, which came before Mr. 
Justice. Simonds, and on which no order 
was made, the defendants printed at the 
bottom of their insets the words: “This 
inset is- printed and published by Publicity 
Services (London) Limited, and is no part 
of the original publication”, He (his Lord- 
ship) had come to the conclusion that the 
acts of the defendants were: (1) Oaleulated 
to lead the trade and the public to be- 
lieve that the four-page inset placed in 
the Bystander was part of the original pub- 
lication; (2) thereby to cause damage to the 
plaintiffs and (3) to expose the plaintiffs to 
the risk of legal proceedings or liability. 
Each page of the inset was headed with 
the work “Supplement” ‘which itself sug- 
gested that it was a part of the publication, 
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and the inset was bound up with, and 
composed of, paper of the same size and 
quality as the original production. The 
printing of the statement that the inset was 
no part of the publication, which was in 
very small type, did not affect the finding 
under head (1). A person had no right to 
represent his goods as being the goods 
of another, and if he did so, and damage 
might result, he would be liable. The 
plaintiffs were entitled to an injunction in 
the form claimed in the first clause of the 
claim, but not the second clause, which was 
too wide. 


An Earlier Case. 

. It will, of course, be noted that the facts 

in the case referred to above did not make 

it a typical passing-off case. In Samuelson 

v. Producers’ Distributing Company, Limited 

(1932), to which his Lordship referred, the 

plaintiff owned: the copyright in a sketch 

called; ‘The New Car,” which had a suec- 

cessful run at the music halls and was 

acted at a Command Performance.” The 

defendants made a film, and, to put it short- 

ly, sought to appropriate the benefit of 

the Press notices of the sketch as given at 

the Command Performance. In the Court 

of Appeal Lord Justice Romer admitted that 

there had been no passing offin the sense 

in which the expression was used in what 

were popniarly called passing off actions. 

The defendants had never claimed that their 
film had been prepared or made. by or on 

behalf of the plaintiff. The cases in which 

the court had restrained passing off in the 

usual sense were, his Lordship continued, 

“merely instances of tke application by the 

court of a much wider principle, the princi-- 
ple being that the court will always inter- 

iere by injunction to restrain irreparable 

injury being done to the plaintiffs pro-- 
perty.” Howit could be said that ihe ad- 

vertisements of the film might fail to cause 

irreparable damage to the plaintiff's pro- 

perty in the sketch passed his (kis Lord- 
ship’s) comprehension. The action of pass- 

ing off is described in Salmond on Torts as 

“merely a specialised variety of the wrong 

of injurious falsehood.” We hope to pub- 

lish an article on some of the closely related 

cases very shortly.—The Law Times, dated 

Jan. 29, 1938. i 
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SUSPECTED PERSONS. 


It would be unfortunate if a police officer 
Having a person under suspicion as an 
intending thief could noteffect an arrest 
until a felony was actually being committed. 
On the other hand, it would equally be 
unfortunate if an honest man who happened 
to be standing aboutin a public highway 
could lawfully be arrested as a suspected 
felon. The circumstances under which 
Persons suspected of a felonious intention 
can be arrested are laid down in secs. 4 and 
6 of thé Vagrancy Act, 1824. Section 4 of 


that Act, as amended by sec. 7 of the Penal . 


Servitude Act, 1891, provides that: “Every 
suspected person or reputed thief frequenting 
++. any street or highway or any place ad- 
Jacent toa street or highway with intent 
to commit felony or ‘loitering’ thereabout 
or therein...shall be deemed to be 2 rogue 
and vagabond.” By sec. 6 thereis power 
to arrest any person found offending against 
the Act. > 

“Ib will be recollected that a short time 
ago the Court of Appeal had to consider the 
meaning of ‘suspected person” in Ledwith 
v. Roberts (1936, 3 All. E. R. 570). This 
wasan action by two men against police 
officers for damages for false imprisonment. 
The pleaded defence alleged that one of 
the plaintifs was seen to go inside a 
telephone kiosk and remain there for aboat 
25 minutes, whilst the other waited outside. 
The man inside did not appear to make 
any call, but appeared to be attempting to 
tamper with the coin container. As the 
police officers approached the kiosk, the 
man outside kicked the door and the man 
inside began to make a call. Both plaintiffs 
were arrested, but after being detained for 
some hours were allowed to go. The action 
was by consent tried upon the pleadings on 
the basis that the defendants would be 
in a position to prove the defence pleaded, 
and damages were awarded to the plaintiffs. 
Before the Court of Appeal it was argued 
that as the police officers suspected, the 
plaintiffs were attempting to commit a 


113—J—6 


felony, the plaintiffs had offended against 
sec. 4 of the Vagrancy Act, 1824. The 
Court of Appeal held that a person could 
not be arrested for loitering with intent to 
commit felony merely because he was sus- 
pected of being about to commit felony, 
but he must antecedently by his. conduct 
have brought himself within the category of 
a suspecled person or reputed thief. 

The defence had relied upon the decision 
of the Divisional Court in Hartley v. Ellinor 
(1917, 117 L T. 304). In that case a person 
was kept under observation for 40 minutes, 
and was seen on seven different occasions 
in different parts of the city of Birming- 
ham tobe tapping the pockets of persons 
seeking to board tramcars. Ihe justices 
had held that as there was no evidence 
that the prisoner had previously borne a 
bad character, he was not a suspected 
person or reputed thief. The Divisional 
Court sent the case back to the justices with 
a direction that there was evidence from 
the prisoner's conduct that he was at the 
time of his arrest a suspected person. 

In the Court of Appeal in Ledwith v. 
Roberts (supra), Greer, L. J., held that 
Hartley v. Elinor was rightly decided, but 
was distinguishable, because on more than 
one occasion before his arrest the prisoner 
had been acting in a suspicious manner, 
whereas the incident relied on in Ledwith v. 
Roberts as having rendered the plaintiffs 
suspected persons was one and the same 
as that for which they were arrested. The 
other Lords Justices, whilst agreeing that 
Hartley v, Elinor was distinguishable ex- 
pressed the opinion that it had been wrong- 
ly decided. 

Recently in Rawlings v. Smith (1938 1 All 
E. R. 11) the Divisional Court was required 
to consider whether, in view of Ledwith v. 
Roberts, the decision in Hartley v. E’Inor 
must be regarded as no longer law. In the 
present case a person was kept under ob- 
servation for nearly two hours, during 
which time he was seen to be attempting 
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to open the docrs of parked cars. He 
was eventually arrested, and charged under 
sec. 4 cf the Vagrancy Act, 1824. The 
learned stipendiary magistrate before whom 
he wus brought decided that ke could not 
convict, because Hartley v. Elinor had been 
overruled, and it was now the law that 
there must be en interval of time between 
becoming a suspected person and being 
arrested with the status of such a person; 
and that in the presentcase the evidence 
cf the aczused being a suspected person 
and his being found loitering were so 
interconnected that there could not be said 
to be evidence that he had already acquired 
the status of a suspected person when 
arrested. 

On a case stated the Divisional Court 
(Lord Hewart, L. CO. J. Branson and du 
Parcq, JJ.) laid down that Hartley v. Ellnor 
still afforded asafe guide to magistrates 
in this type of case. We welcome this 
decision, for Ledwith v. Roberts was being 


MALICIOUS PROSECUTION 


The tort of wrongfully setting the cri- 
minal law in motion against another person 
is significantly styled “malicious prcsecu- 
tion.” It would be better still if it were call- 
ed “malicious and unfounded prosecution,” 
apart from the name being cumbersome, 
for the tort is only committed in strictly 
limited cases. The reason is that in the 
public interest criminals must be brought 
to justice, and a prosecutor who acts honest- 
ly and on good grounds ought not to be’ 
liable for damages on account of bringing a 
case before the Criminal Courts for inquiry. 
The chief matters which a plaintiff must 
show, on the rare occasions when he appears 
to be entitled to damages, are that the 
defendant acted with “malice,” and in the 
absence of what is called “reasonable and 
probable cause.” The word “malice” is 
used in the technical sense of any motive, 
other than an honest desire to bring a 
person believed to be a criminal justice. 

According to the usual statement of the 
law, these are the elements which constitute 
a cause of action for malicious prosecution: 
The defendant must have started proceed- 
ings against the plaintiff; they musthave 
been cf a criminal nature; they must 
have ended in the plaintiff's favour; the 
defendant must have acted without reason- 
able and probable cause, and with malice; 
and the plaintiff must have been caused 
special damage. $ 
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variously interpreted. If 
that thers had to be an interval betweem 
a persen having becomea ‘suspected per- 
son” and the effecting of an arrest for 
Joitering with intent, much of the efficacy 
of sec. 4 of the Vagrancy Act, 1824, would 
have been lost. For if the police had to 
wait until the suspected person resumed his 
suspicious conduct cn a different occasion 
the intended crime might take place in 
the interval. On the other hand, the 
Divisional Court have not in any way pur- 
perted to diminish the effect of the decision 
in Ledwith v Roberts that an arrest cannot 
be effected under this section as soon as 
the police suspect a person of intending 
to commit a felony. Further, in delivering 
judgment in the present case Lord Hewart 
pointed out that the “suspected person” 
must be found “loitering,” or “frequenting,” 
and that continuous or repeated acts were 
necessary to support such a charge.—The 
Law Journal. 


Although absence of reasonable and pro- 
bable cause is a negative thing, it was 
decided by the House of Lords in Abrath 
v. North Hastern Railway Co. (1886, 11 
App. Cas. 247) that the burden of proving 
it is on the plaintiff; it is not for the de- 
fendant to prove that he had reasonable and 
probable cause for his action, but for the 
plaintif to show that he had none. The 
reason is, as mentioned, that this factor is 
an essential part of the plaintiff's cause of 
action, and ali essential elements in a 
cause of action must be proved by the 
person who relies upon it. Reasonable 
and probable cause means, roughly, some 
good ground for thinking the plaintiff 
guilty of a crıme. This involves a genuine 
belief by the defendant that particular 
facts are true and a genuine belief that, 
if they are true, the plaintiff has committed 
a crime. The genuine belief must, in 
each respect, be well founded. An exact 
and celebrated definition was given by 
Hawkins, J. io Hicks v. Faulkner (18d1, 8 
Q. B. D. 167, at p. 171) as follows: “I should 
define reasonable and probable cause to 
be an honest belief in the guilt of the 
accused, based upon a full conviction, 
founded upon reasonable grounds, of the 
existence of a state of circumstances, which, 
assuming them to be true, would reasonably 
lead any ordinarily prudent and cautious 
man, placed in the position of the ace 


it was correcta 
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iser, to the conclusion that the person 

arged was probably guilty of the crime 

puted.” Analysis of the contents of this 
~omplicated statement is necessary. 

The definition says that: (a) there must 
me afull conviction of the existence of a 
tate of circumstances; (b) the conviction 


Maust be founded on reasonable grounds; 


e) the existence of that state of circum- 
stances must justify an inference of guilt 
on the part of the plaintiff; (d) an in- 
ference of probable guilt is enough but (e) 
the inference must be one which an ordi- 
narily prudent and cautious man, placed 
in the position of the accuser, would draw. 
Finally, the accuser must genuinely 
believe in the guilt of the person charged 
The prosecutor has no right to institute 
proceedings merely because it is possible 
that the incriminating facts; are true there 
must be reason to think that they really 
are. Again, a prosecutor has no right to 
draw hasty inferences which would not 
commend themselves to a reasonable man, 
and, further, if he makes a mistake on the 
character of some crime, and what must 
be proved to establish it, he takes the 
risk. But, on the other hand, he is not 
prohibited from commencing a prosecution 
simply on the ground thatthe facts do not 
proclaim as a matter of complete certainty 
that the person accused is guilty. That 
is a matter for the judicial tribunal to 
decide, and the prosecutor is not compelled 
to try the issue before the court, if he is 
satisfied that there is a cage for investiga- 
tion. 

In Herniman v. Smith (1938, 1All E. R. 
1), decided on December 22, 1937, the 
topic of reascnable and probable cause 
was carefully considered by the House 
of Lords, the leading judgment being 
delivered by Lord Atkin. On January 25, 
1935, the defendant, Mr. Smith, a builder, 
preferred before the Justices of the Peace 
at Edmonton a charge against Oapt. 
Herniman, the plaintiff, a timber merchant, 
and against Rickard, who had carried the 
latter's. timber, of conspiracy to defraud 
Mr. Smith in the supply and delivery of 
timber, and of obtaining 341. from him in 
pursuance of the conspiracy. Capt. Her- 
niman was arrested, committed, for trial, 
found guilty, and sentenced to imprison- 
ment at the Central Oriminal fourt, but 
the conviction was quashed by the Court of 
Criminal Appeal. 

The plaintiff had, during 1933 and 1934, 
been supplying the defendant with timber, 
This he bought from importers, and, as 
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a general rule, his carrier, Rickard, sent 
a lorry with a delivery order to the docks 
and the timber was taken direct to the 
defendant's building sites. At the docks 
Rickard’s lorry driver received a dock pass 
with particulars of the timber as it left 
the docks, and he was supposed to copy 
from this the contents of the delivery note, 
which was signed on the site by the re- 
presentative of the builder and from which 
the invoice was prepared. 

Late in 1934, a lorry driver named 
Edger who had been employed by Rickard, 
informed Smith that he had been instructed 
by Rickard to make alterations from time 
to time in the quantities and dimensions in 
copying them from the dock pass on to 
the delivery nocte. These alterations 
would have the effect of increasing the 
price Smith paid to Herniman. Smith 
became suspicious, and when the police 
obtained from the dock copies of the dock 
passes, which confirmed the story, the 
prosecution was launched, and, as stated, 
Herniman and Rickard were charged with 
conspiring to defraud Smith, and obtaining 
money from him byfalse pretences in pur- 
suance of the conspiracy. The conviction 
was eventually set aside because Herniman 
and Rickard offered an explanation to the 
following effect: That Edger himself had 
been removing timber from Rickard's 
yard, and had made the alterations in 
the delivery notes, and made the ac- 
cusations against his employer to Smith, in 
order to conceal his own guilt. This 
version of the events was accepted as true, 
or at least as reasonably capable of 
belief, so that, if Smith had asked for and 
been given this explanation he might 
have hesitated before starting a prosecution. 
But, in the absence of explanation, cer- 
tainly the statement of Edger, coupled 
with the divergencies between the dock 
passes and the delivery notes in the case 
of what were plainly identical consign- 
ments, the fact that some cf the alter- 
ations were in Rickards handwriting, and 
the fact that it was Herniman who would 
gain the most from tany fraudulent alter- 
ation, were enough to induce a reasonable 
suspicion. 

Much trouble was taken in the courts 
below to ascertain whether the defendant 
had taken reasonable care to determine the 
true facts. Ia particular, counsel for the 
plaintiff argued that the defendant ought 
to have asked the plaintif for an explana- 
tion. Lord Atkin quoted with approval 
the definition of Hawkins, J., in Hicks v. 
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Faulkner, and, applying that, he thought 
that the truly relevant evidence was 
the facts on which the prosecutor in fact 
did act. 

“On principle, other facts, upen which 
he did not act, appear to be irrelevant. 
When the judge knows the facts operat- 
ing on the prosecutor’s mind, he must 
then decide whether they afford reasonable 
or probable cause for prosecuting the 
accused.” Speaking of the argument that 
an explanation should have been invited, 
his Lordship said that no doubt circum- 
stances might exist in which it would 
be right, before charginga man with 
misconduct, to ask him for an explanation 
but certainly no general rule could be 
laid down. The practical consideration in- 
tervened that, if this were done iu some 
cases, material evidence might be made to 
disappear. It was not required of any pro 
secutor that he must have tested every 
possible relevant fact before he took action. 
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His duty was nct to ascertain whether 
there was a defence, but whether there 
was reasonable and probable cause for a 
prosecution on the whole of the facts. 
Therefore his Lordship had come to the 
same conclusion as the Court of Appeal, 
that there was no want of reasonable 
and probable cause. Lords Russell of 
Killowen, Macmillan, Maugham and Roche 
agreed. . 

The decision creates no new law. It 
will, however, be very helpful when an 
authority giving aclear account of “want 
of reasonable and probable cause” is re- 
quired. It has in addition exposed a fallacy. 
It is wrong to import into the law of 
malicious prosecution notions derived from 
the law of negligence, and so set on foot a 
tedious inquiry into whether the defendant 
tock rensonable care. The material question 
is: What information came to the defend- 
ant’s mind ? It is upon this that the issue is 
to be decided.—The Law Journal, 


FRAUDULENT PREFERENCE. 


The recent bankruptey case relating. to 
fraudulent preference, Re Conley, which 
has recently been reported in 150 L. T. 26, 
is- not only of interest in connection with 
bankruptcy law, but also in connection with 
company law, for by s. 265 of the Com- 
panies Act, itis provided that any con- 
veyance, mortgage, delivery of goods, pay- 
ment, execution or other act relating to 
property which if made or done by or 
_ against an individual be deemed in his 
bankruptcy a fraudulent preference, shall 
if made ordone by or against a company 
be deemed in the event of its being wound 
up a fraudulent preference of its creditors, 
and ‘be invalid accordingly. Consequently 
questions as to what is and what is nota 
fraudulent preference in bankruptcy are 
exactly in point in considering that ques- 
tien in the case of a company in liquidation. 

The case of Re Conley, supra, was con- 
cerned with the provisions of sub-s. (1) of 
s. 44 of the Bankruptey Act of 1914. This 
sub-section prcvides that every conveyance 
er transfer cf property or charge thereon 
made, every payment made, every obliga- 
tion incurred and every judicial proceeding 
taken or ruffered by any person unable to 
pay his debts as they became due from 
his own money in favour of any creditor 
or of any person in trust for any creditor 


wi'h a view to giving such creditor or any 
surety or guarantor for tke debt due to 
such creditor a preference over the other 
creditors shall, if the person making, taking, 
paying or suffering the same is adjudged 
bankrupt on a petition within three months 
thereafter, be deemed frandulent and void 
as against the trustee in bankruptcy. The 
provisions of this secticn are almost 
identical with those ofs. 45 of the Bank- 
ruptey Act of 1883, except for the inclusion 
in the 1914 Act of the words “or any 
surety or guarantor for the debt due to 
such creditor” and it is with the effect of 
these words that the case I have referred to 
above deals. A 
Prior tothe Act of 1914 there was some 
conflict of authority as to what the position 
was where a bankrupt had paid a creditor 
with a view to preferring someone who 
had guaranteed the debt, and no doubt this 
addition to the section was intended to do 
away with the effect of the cases Re Mills, 
5 Mor. 550, and Re Warren [1900] 2 Q. B. 
138. In the former of these cares it was 
found as a fact that the intention of the 
bankrupt in paying off a creditor was not 
to prefer that creditor but to prevent an- 
other person who had become surety for” 
the débtor from having to pay the debt. 
It was held that as payment was made not. 


` 1938- 


with the intention of preferring the creditor 
to whom it was made, but with the inten- 
tion of benefiting another person who was 
not a creditor, it could not be set aside as 
a fraudulent preference. In the latter of 
these two cases it was held that in similar 
circumstances no relief could be had 
against the surety whom it was intended to 
prefer because he was uct acreditor: In 
Ex parte Read [1897] 1 Q. B. 122, however, 
where the facts were similar, a different 
decisicn was ceme to. Vaughan Williams, J., 
after discussing whether or not a. surety 
for a bankruptis a creditor within s. 48 
of the Bankruptcy Act, 1883, and coming 
to the conclusion that he is, goes on to say: 
“I hold, therefore, that you may make a 
fraudulent preference by a payment to or 
for the benefit cf a surety who has not 
yet been called upon to pay as surety.” The 
only interest in that decision now that the 
law relating to the matter has been changed 
is to see what relief was given. The trusiee 
was,only claiming repayment of the amount 
paid to the creditor from the surety whom 
it was intended to prefer, and consequently 
this must be the order that was made, the 
judge having found that it was a fraudulent 
preference. In a subsequent case, In re 
Blackpool Motor Car Co. [1901] 1 Ch. 77, 
. Buckley, J., distinguisLed Re Warren from 
Ex parte Read, but itis not easy to see 
how he contrived to do this. In any case 
by the addition to the words of the section 
in the 1914 Act already referred to this 
question is excluded, and itis now clear 
that a payment made toa principal cre- 
ditor with a view to prefer a surety for that 
creditcr's debt can be set aside as a 
fraudulent preference. The only question 
left open is what relief the trustee, or in 
the case of a company the liquidator, is 
entitled to; for Ex parte Read, as we have 
segu, shows the surety whom it was intend- 
eq should be preferred was ordered to 
repay, or rather to pay since he had never 
received any payment, the amount which 
had been paid to the principal creditor, 
and, a similar result was arrived at in the 
first repcrtcd case on the corresponding 
section of the 1914 Act: Re G. Stanley & 
Co., Lid, [1925] Ch. 1-48. In that case a 
liquidator had taken out a summons 
against the guarantor of the companys 


bank account (1) to have it declared 
that the payment of certain sums 
of money by the company into its 


bank account was a fraudulent preference 
in favour of the guarantor by relieving 
him of liability under the guarantee, and 
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(2) for an order directing the guarantor to 
re-pay the sums of money to the liquidator. 
{t was held on the facts that the object with 
which the managing director of the com- 
pany had repaid the money to the bank 
was notto prefer tie guarantor and that, 
therefore, the liquidator must fail. Prior 
thereto judgment had been given by 
Eve, J., ona preliminary point raised by 
the respondent to the summons that in any ~ 
event no order for re-payment could be 
made against him. This objection was 
overruled by Eve, J., and at the end of his 
judgment he says: “At the hearing I was 
impressed with the argument advanced on 
behalf of the respondent that the ‘statute 
only contemplated the ‘setting aside of the 
payment, but further consideration of the 
authorities has convinced me that the real 
object of the amendment tc the section : 
was. to enable the trustee to recover the 
payment from the person actually prefer- 
red.” 

This decision was not followed by 
Clauson, J., in the case of Re Lyons which 
is only reported on appeal in 152 L. T. R. 
201. Ia that case, which was a motion 
by a trustee for a declaration that pay- 
ment of a debt to a bank was a fraudulent 
preference of a guarantor-of that debt-and 
for an order for re-payment both against 
the bank and the guarantor, and it was held 
that the payment did constitute of fraudu- 
lent preference. Clauson, dJ., made an 
order for re-payment against the bank and 
made no order against the guarantor who had 
been preferred. The decision was reversed 
on another point in the Court of Appeal, 
and no reas:ns appear for thia order being 
made rather than an order, similar to that 
made by Eve, J., in Re G. Stanley & Co., 
Ltd., supra. 

In Re Conley, supra, the question was 
whether a payment by the bankrupt of a 
debt owing to his bank, which was secured 
by a certain deposit of securities, constituted 
a fraudulent preference on the ground 
that it was. made with a view to prefer the 
depcsitors who asa result of the payment 
were able to recover their securities, 
Farwell, J., held that it did not on the 
ground that a person who deposited 
securities does not incur any personal 
liability and so cannot be said to be a 
security, or guarantor, which words import 
a personal liability. Before coming to his 
decision, however, the learned judge had 
considered the question of the proper relief 
to be given to the trustee if the payment 
had, infact, constituted a fraudulent pre- 
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ference, and his decision on this point ap 
parently had some bearing on his decision 
referred to above. On the amended section 
he says: “As a matter of construction of 
that section, itis in my. view reasonably 
plain that the payment to the creditor 
constitutes the preference, although there 
was no intention to prefer that creditor, 
with the result thatthe trustee in bank- 
ruptecy must recover the amount so paid 
from the creditor’ and not from the surety 
or guarantor.” In so holding Farwell, J., 
followed the decision of Clauson, J., refer- 
red to above, rather than that of Eve, J., 
and he points out that at first sight it would 
appear that it was a wide departure from 
the principle that in the case of fraudu- 
lent preference the money could only be 
recovered from the person to whom it was 
paid, but that it was not really so, as the 
creditor who has to refund still has his 
remedy on the guarantee by the person 
whom it was intended should be preferred. 
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Of course, if a depositor was included in 
the words “ surety or guarantor,” such 
would not be the case, and the guarantor 
would have to refund and then be left with 
no remedy .against a depositor who had 
already recovered his security, and some 
weight was given by the learned judge to 
this consideration in considering whether 
or not a depositor was a surety or 
guarantor. : 
It seems, therefore, that the decision bee 
fore the Act of 1914 in Ex parte Read and 
the order made were wrong and that even 
since that Act the order which was made in 
that case is not the proper order when a de- 
claration is made that a surety or a guarantor 
has been fraudulently preferred, and that the 
relief that a liquidator will got on obtain- 
ing such declaration will be for re-payment 
of the sum by the creditor who was actually 
paid, leaving that creditor to his remedy on 
the guarantee :—The Solicitors’ Journal. 





Extracts from Contemporaries. 


Early Australia. 

Australia, celebrating the hundred and 
fiftieth anniversary of the landing of the 
first batch of felon colonists, must do so 
with mixed feelings, tragedy and comedy 
are so closely. woven in the stuff of the 
story that followed. In the first fifty years, 
a hundred .thousand souls made the 
dreadful journey which a Lord Chief 
Justice described as “a summer excursion 
to ahappier and better climate.” Yet in: 
the early days, when Whitehall paid the 
shipping contractors according to the num- 
ber of convicts embarked, the result of the 
policy was that from one-third to two- 
thirds perished at seain the overcrowded 
holds. Among the shades of these crimi- 
nals move the ghosts of such children as 
six-year old Dominic Raffety, transported 
for seven years for having stolen nine- 
pence. (He had, we are told, “lived by 


crime from the moment he was capable of 


committing it") Across the years we héar 
the agonised appeals to the judges: 
“Make it anything but. life, my lord.” 
We see the young colony from the begin- 
ning struggling against mismanagement. at 
home and inadequate supplies, and at one 
time -the Governor's valet almost single- 
handed instructing the London criminal in 
the. agricultural subjugation of a continent 
twice the size of Europo, 


The Lighter Side of Transportation. 

‘But beside the dark picture of hardship 
and of punishments so insanely brutal 
that they drove men mad, there is a 
lighter element. -Those far-sighted crimi- 
nals who had secured the proceeds of their 
crimes in the hands of their wives were 
often followed by them beyond the seas. 
The woman would plead to the Governor 
to have her husband assigned to her as 
servant, a prayer often fortified by the 
display of two or three children, as_ likely 
as not borrowed for the occasion from the 
Sydney underworld. Thus the door would 
be opened to a life of ease and affluence 
and display, of fine carriages and prancing 
horses. Hard was the lot of inexpert felong, 
labouring men and mechanics, but the 
thief and the swindler became gentlemen 
convicts, and at one time the only classical 
education obtainable in New South Wales 
was at the academy kept by a transported 
‘forger. As for thé settler element, no matter 
how poor they may have been, when they 
left England, in the course of their rise 
to . prcsperity and honour they speedily 
acquired so exclusive a haughtiness that 
they came literally to regard themselves in 
the light of the “Ancient Nobility of Botany 
Bay” :—The Solicitors’ Journal.” : 

ap 
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On Biting Burglars. 


We have been invited to comment on 

the story from Vienna, of a captured 
burglar. On release from goal he brought 
an action and recovered damages against 
the prosecutor, on the ground that the 
latter's dog had bitten him severely, being 
enable to do so by reason of not being 
muzzled as required by the law. 
. It seems an extreme intrusion upon 
individual canine liberty to require a watch 
dog to wear a muzzle when on duty upon 
private premises, but, assuming this to be 
the Austrian law, we do not find the result 
so very odd. Before section 31 of the 
Offences against the Person Act, 1861, a 
trespasser recovered damages for injury 
by a spring gun on private property: 
Bird v Holbrook (1823), 4 Bing. 628. 
Tt is true he was not burglariously or 
otherwise feloniously trespassing, but now 
that the section cited his made the setting 
of mantraps and spring guns an offence, 
there seems no logical reason why the 
wounded felon should not bring an action. 
Of course, it is never safe in English 
law to prophesy that an action will succeed 
on grounds of logic, but some students’ 
mocot society may find it worth while to 
debate the point, in the light of the cited 
supra, of Weaver v. Ward (1617), Hob. 
134 and of Oakes v Wood (183/),2M and 
W 791, 

Our law kas its rules as to the degree 
of force which is legitimate to prevént 
a felony of arrest the felon, and it can 
be argued that even a felon may have 
damages for wounding by a spring gun, 
or leaving his trotisersin the watch dog's 
teeth.—Justice of the Peace. 


“Stop Me...” 


The ice-cream tricycle, now so familiar a 
“feature on the roads throughout the country, 
has recently been the subject of legal 
decisions which for their general interest 
deserve some’ mention here. Section 30 of 
tlie London County Council (General 
Powers) Act, 1927, renders unlawful the 
sale of any article from a barrow, cart, stall, 
or other receptacle occupying “a stationary 
position at a place in the carriageway or 
footway of any street in any metropolitan 
borough” without a licence for the purpose 
from the borough council. A proviso, how- 
ever, protects “any person selling... any 
article or thing from or upon any barrow, 
cart, stall, or other receptacle which he 
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ordinarily moves from place to place in 
pursuit of and while conducting his trade.” 
In Taylor v. Townend and Saunders v. 
Townend the question was frawed whether 
ice-cream salesmen conducting their busi- 
ness from box tricycles in metropolitan 
boroughs required under the aforesaid pro- 
visions licences to trade. The facts in each 
case were substantially similar. The men 
covered their respective districts five or six 
times a day according to the weather and 
were in the habit of stopping for short’ 
periods in order tocomply with responses to 
the invitation painted on their vehicles to 
“stop me and buy one.” There was no 
question of obstruction. The cases were 
heard together by justices for the -county 
of London sitting at Kensington, who ac- 
cepted the contention put forward on be- 
half of the town clerk of Fulham that in 
selling ice-cream in the manner indicated 
the appellants were selling an article from 
a receptacle occupying a stationary position 
ata place on the public carriageway and 
should accordingly have had licences. This 
decision was reversed by 8 Divisional 
Court, whica quashed the convictions. The 
Lord Chief Justice dwelt upon the effect of 
the proviso which was to protect certain 
vehicles, notwithstanding that at certain 
times they did occupy stationary positions. 
If the receptacle was one which the seller 
ordinarily moved from place to place, it 
mattered not that for some reasonable 
time he remained stationary. Judgments 
allow.ng the appeals were also delivered by 
Mr. Justice Branson and Mr. Justice Hum- 
phreys, though the latter confessed that he 
had great ditliculty in making sense of the 
section. i 


“... And Buy One.” 


The other cases, which came before a 
Divisional Court composed of the same 
members, were concerned rather with the 
sale of the article than stopping for the 
purpose in that they raised points in connec- 
tion with the provisions of the recent 
Shops (Sunday Trading Restriction) Act, 
1936. In the first case, Eldorado Ice Cream 
Company, Limited v. Clark, the company 
was charged as the occupier of a “shop” 
kept open on Sunday with offences under 
sects. 11 and 12 of the Act relating to hours, 
&é., of employment and the keeping of 
records. ‘lne place alleged to be a shop 
was a warehouse occupied by the company 
for the storage of ice cream from which 
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supplies were given. daily to:an employee 
who sold the substance. to the public by 
retail from a movable barrow. The latter 
attended at the warehouse only - morning 
“and evening for the respective purposes of 
filling the barrow and accounting to the 
company. Tne Divisional Court held that 
the warehouse: was nor a shop within -the 
meaning of the Act and quashed the con- 
victions-for the alleged offence. In Eldorado 
Ice Cream Company, Limited v. Keating, 
which was heard with the appeal just men- 
tioned, the company was charged with 
offences under the same Act with re- 
ference tothe sale of ice cream by two of 
their employees from box-tricycles in the 
neighbourhood of Marlborough. The justices 
held that a box-tricycle was “a place where 
retail trade or business was carried on” 
within the -meaningof sect. 13 of the. Act 
‘and that the men, being -employed about 
the business of such “places,” were entitled 
to. holidays as prescribed by sect. 11. This 
view was Regatived by the Divisional Court. 
The Lord Chief Justice stated that through- 
cout the section one found words which con- 
noted, detined and fixed locality and -posi- 
‘tion. . It was fantastic to argue that.a 
‘box-tricycle, which was a movable, peri- 
patetic apparatus. by which sales could be 
made over a large area,- was a‘‘place” 
‘within the meaning of sect. 13. In this case 
also convictions for offences against sects. .1 
and 12 of :the Act were quashed.—The Law 
Times. ~ . é < . 


What Is Manual Labour ? © 
-Is-a modeller who makes clay into.orna- 


ments by the help of photographs and 
drawings (which contain every detail of 
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shape and form and size), engaged in “em- 
ployment otherwise than by way of manual 
labour’? If yea, he is not an “employed 
Person” insurable within the Unemployment 
Insurance Act, 1935. So the Minister of 
Labour had decid:d Branson, J., on 
appeal, applied the criterion laid down by . 
tke House of Lords, in interpreting the same 
words used in the Workmen’s Compensa- 
tion Act, in Jaques v. Steam Tug Alexan- 
dra (1921, 2 A.C. 339, 342). “The real test,” 
said Lord Buckmaster in tha: case, “is . 
what is the substantial nature of the em- 
ployment.” A tugmaster was not em- 
ployed in manual labour simply because 
at times he scrubbed the decks, painted or 
scraped the ship, or helped to coal. It is 


-in each Case a question of fact. A clerk, or 


a manager, or a salesman-—though he be 
called upon for some manual work—is not 
engaged in manual work, nor is a person 
whose main function is to exercise his taste 
or imagination or “some special mental or 
artistic faculty,” or to apply. “scientific 
knowledge as distinguished from marfual 
dexterity." On the other hand, “if he is 


employed,” said the learned Judge, “because 


he has the manual dexterity necessary to 
make him...a suitable tool in the employer's 
hand to produce something which he (ù. en 
the employer) has in his mind,” the em- 
ployee is a manual labourer. Her the 
modeller of clay was not a creative artist; 
his employers had supplied him with the 


‘plan of something to be brought into being 


by “drawing, by photograph and by model. 
The man was engaged in “manual labour,.’ 
and, as such, an “employed parson” within 
the Act: Re Gardner (1948, | All E. R. 20). 
—The Law Journal. f ye, 





Wit & Humour.. 


A Strange Meeting. “Now, sir, you 
‘gay you know the plaintiff's reputation, and 
you know it to be bad ?”* : Eo 


NA) 
. 


“Now tell the jury, on your cath, what 
‘reasons you have for making -such a state- 
ment,” - ; : 

“Well, I can say on oath, sir, that -I have 
met this man in. places where [ would be 
ashamed to be seen.”—Case and Comment. 


Careful. A negro witness giving evi 
dence in court was asked if he knew the 
reputation of a neighbor for honesty. n 

“I don' know nuffin- ag'in him, Jedge,” 
was the reply; “but if I war a chickum, 
I'd roost high when he wuz hangin’ round,” 
—Case and Comment. 
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REASONABLE CARE AS BETWEEN MANUFACTURER AND CONSUMER 


“A manufacturer of products, which he 
sells in such a form as to show that he 
intends them to reach the ultimate con- 
sumer in the form in which they left him 
with no reasonable opportunity of inter- 
mediate examination, and with the know- 
ledge that the absence of reasonable care 
in the preparation or putting up of the 
. products will result in an injury to the 
consumer's life or property, owes a duty 
to the consumer to take that reasonable 
care." * The principle enunciated in the 
foregoing terms is one of considerable 
practical importance, particularly under 
modern conditions when the tendency of 
a manufacturer to wrap his goods in the 
form in- which. they -are destined to reach 
the cousumer is very much in evidence. 
It is proposed. therefore, to illustrate the 
principle in operation with reference to 
some recent decisions, and to bring out 
the complementary principle that, where 
opportunity for examination by ‘some in- 
termediate person is available, the manu- 
facturer may be relieved of the liability 
to take the same degree of care. i 

The words quoted at the outset of 
the present article are taken from the 
judgment of Lord Atkin in the well- 
known case of M‘Alister (or Dunoghue) v. 
Stevenson (147 L. T. Rep. 281; (1932) A. O. 
062). It will probably be remembered 
that “the pursuer had been given a bottle 
of ginger beer by a friend, who purchased 
it from a retailer who had purchased 
from the defenders. Thus thesole relation- 
ship Between the parties’ was that the 
former consumed liquor made and bottled 
by the latter, and the question in issue 
was one of tort. The bottle was opaque, 
sealed and stoppered. It was, therefore, 
impossible to see, or to’ discover from any 
examination which could have- been reason- 
ably contemplated that it contained the 
- decomposed remains of a snail until it 
was opened. In these circumstances the 
House of Lords held that the manufacturers 
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-tion.. The garments were made 


- by -the appellant: 


ere responsible for the ensuing injuries 
sustained by the consumer. < - 
The same principle was ‘applied by the 
Judicial-Committee of the Privy Council in 
Grant v. Australian Knitting Mills, Limit- 
ed and others* (154 L. T. Rep. 18; (1936) 
A. C. 85), where, on a claim by one who 
had contracted dermatitis by reason of 
the defective condition of woollen under- 
wear, it was held, first, that the retailers 
were liable for breach of implied warranty 
or condition under section 14 of the South 
Australia Sale of Goods Act, 1895; and, 
secondly, that, as between the manufacturers 
and the purchaser, there was a duty to 
take care in the preparation or putting 
up of the goods for the breach of which 
the manufacturers were liable in tort. 
Lord Wright, who delivered the judgment 
of the Board, intimaled that it was im- 
material that the appeliant had a claim 
in contract against the retailers because 
that was an independent cause of action 
based-on different considerations, even 
though the damage might be the same. 
Equally irrelevant was any question of 
liability between the retailers and the 
‘manufacturers on the contract of sale 
between them—the liability in tort being 
independent of any question of contract. 
The essential features in M'‘Alisier v. 
Stevenson (sup.) were to be found in the 
present case. “The presence of the de- 
leterious chemicalin the pants,” the learned 
Lord said, “due to negligence in manu- 
facture, was a hidden and latent defect, 
just as much as were the remains of the 
Snail in the opaque bottle: it could not 


“be detected by any examination that could 


reasonably be made. Nothing happened 


-between the making of the garments and 


being worn tochange their condi- 
by the 
manufacturers for. the purpose of being 
worn exactly as they were worn in fact 
it was not contem- 


*See 159 Ind, Oas. 667 (2)—[Ha.] 


their 
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plated. that they should first be washed.” 

It may be suggested that the principle 
applied in these cases is not likely readily 
to be extended. Lord Wright recognised 
that many difficult problems would arise 
before the precise limits of the principle 
were detined, and that many qualifying 
conditions and many complications of fact 
might in the future come before the courts 
for decision. Counsel for the manufact- 
urers had argued 
in the earlier case were extended even a 
hairsbreadth, no line could be drawn and 
a manufacturer’s liability would be extend- 
ed indefinitely. A rudder with a latent 
defect due to faulty and negligent casting 
which broke after many years’ service with 
consequent great loss of life and damage 
to property was cited as an example. 
Suca a state of things, Lord Wright in- 
dicated, however, would involve many 
considerations, far removed from the simple 
facts of the case before the Board. “So 
many contingencies,” ıt was said, ‘ must 
have. intervened between the lack of care 
on the part of the makers and the casualty 
that it may be that tue law would apply, 
as it does in proper cases; not always 
according to stric. lugic, tne rule that cause 
and citect must not be too remote; in 
any case the element of directness would 
obviously be lacking.” 

'Thougn the extent of the principle is 
a matter of very considerable duitficulty, 
some light is thrown on the problem by 
the cases in which it has been unsuccess- 
fully invoked. Emphasis in this connection 
snould be laid upon the importance of whe- 
- ther opporvunity 1s afforded of independent 
- examination. ‘Lnis point emerges very clearly 
from the judgments of Lords Justices 

Scrutton and Greer in Farr v, Butters 
Brothers ana Co. (iti L, t. Rep. 427; 
(4952) 2 K. B. 600). Tne absence of such 
creates a ‘proximate relationsbip” between 
manutacturer and consumer giving rise to 
- the liability. ‘Tnere was, Lord Justice 
perutton observed, no opportunity in 
M'A lister’s case of independent examination 
between the manufacturer and the con- 
gumer. “That proximate relationship, ac- 
cording to the three Law Lords who con- 
stiluied the majority, created the liability 
- on the manufacturer.” 

-In Farr v. Butters Brothers and Co, (sup.) 
-a widow sued crane manufacturers under 
. the Fatal Accidents Act. Tne deceased, 
-who was an experienced crane erector 
‘employed by the builders to whom the parts 


ef the erane were sold, found certain ` 
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that, if the decision. 
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defects, and marked in chalk places where 
cog-wheels fitted inaccurately. He said 
that he would have to report the matter to 
his principals, but he began working the 
crane before the defects bad been remedied 
and was killed in consequence. The 
widow's claim against the manufacturers 
failed. Lord Justice Greer intimated that 
the M‘Alister aecision might well apply in 
favour of a workman where a manufacturer 


had put upon the market, with the knowtedge 


that it was going to be used: by a workman, 
a machine defective in construction in a 
way that no reasonable examination might 
be expected to discover. But in the case 
before the court “the particular defect com-- 
plained of was not only capable of dis- 
covery by reasonable inspection, but was- 
in fact discovered at the hands of the 
unfortunate deceased man.” ‘The chain 
was broken between the manufacturer and 
the person using the article sold, and it 
was impossible to say in law that the 
manufacturer had committed a breach of 
avy duty which he owed to the user of the 
article. 

Again, in Oio v. Bolton and Norris 
(lo4 Le |. Rep. 717; (1938) 2 K. B. 46) 
wir. Justice Atkinson stated chat the 
principle laid down ın M‘Alisier v. Stevenson 
was that a manufacturer of products was 
under a duty to take care that they should 
not be harmful to the consumer or user if 
the relationship between them was sufticient- 
ly proximate. “There was,” the learned 
judge said, “no exhaustive definition of 
suiicient proximity, but one test was very 
clearly indicated, tne absence of any reason< 
able possibility of intermediate examina- 
tion.” Jn this case a resident in a house 
was injured through the fall of a ceiling 
due to bad workmanship on the part of . 
the builder. ‘The defects mignt have been 
discovered by examination betore the 
accident (in fact an examination, though 
an inadequate one, was made), and it was 
heid that tne injured person had no cause 
of activa against the builder: (see Bottomley . 
v. Bannister, 146 u. T. Rep. 68; (1932) L 
K. B., 468), 

The matter in dispute in Kubach and 
another V. Hollands and another, frederick 
Allen and Sons (Poplar) Limited, Third 
Party (1937, 81 Sol. Jour. 766) arose out 
of an explosion in a school laboratery 
owing totne fact that the wrong chemicals 
were supplied to the schoolmistress, 
Damages had been awarded against the 
second defendants, wholesale and retail 
chemists, for personal injuries sustainéd~ 
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sy the plaintiff schoolgirl as a result, and 
he question in issue, so far as is relevant 
o our inquiry, was whether they or the 

hird party who had supplied them were 
ppmieble. The powder was received by the 

econd defendants from the third party 
with an invoice containing the following 
words: “The above goods are accurate as 
described on leaving our works but they 
must.be examined and tested by user 
before use. The above goods are not 
invoiced as suitable for anv. purpose, but 
they are of the nature and quality de- 
scribed.” Lord Hewart, O. J. referred to 
M‘Alister v. Stevenson (sup.) and Grant v. 
Australian Knitting Mills, Limited (sup.), 
‘and adverted to the fact that in the case 
“before him the second defendants had had 
ample and repeated opportunity of inter- 
mediate examination. If they had taken 
the simple precaution which the invoice 
warned them to take, no mischief would 
have followed. The manganese dioxide 
which the third party ought to have sup- 
plied fb the second defendants might have 
been re-sold for a variety of purposes or 
innocuous compounds or mixtures, and the 
use of it for school experiments was only 
one of ifs many possible uses, while, 
unlike the second defendants, the third 
party hid no notice of its intended use. 
Judgment was, therefore, given for the 
latter against the former. 

‘In the most recent case on the subject, 
Dransfield v. British Insulated Cables, 
Limited (1937, 82 Sol. Jour. 95), Mr. Justice 
Hawke declined to aceept the proposition 
that the manufacturers’ duty existed, not only 
where there was no opportunity for examina- 
tion by an intermediate party, but also 
where the manufacturer did not in fact, 
and need not reasonably, contemplate that 
such an examination would supervene. The 
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facts were shortly as follows: The plaintiff 
claimed damages in respect of the death 
and the loss of expectation of life of her 
husband who was employed by the Bourne- 
mouth Corporation and was killed when 
working on overhead electric wires 
used for trolley buses owing to a defective 
bull ring. The ring was manufactured by 
the defendants and, as the learned judge 
found, due care had not been exercised by 
the defendants either in the welding or 
in the subsequent inspection of the ring. 
They were not in the habit of testing the 
rings before supplying purchasers. With 
proper material—and the material in this 
case was proper—and careful workmen, 
there was no danger in allowing welding 
to go out without further testing. On the 
other hand they took no steps to prevent 
the purchasers from testing the goods, and 
the corporation had an engineer and staff 
with sufficient opportunity to apply tests of 
which they knew, and which would have 
disclosed whether the welding was fit for 
use. Notwithstanding, therefore, that the 
accident was due to negligent work by per- 
sons for whom the defendants were rese 
ponsible, it was held that they were not 
liable and judgment was given for them. 
The case ig an unusually interesting one as 
exhibiting a refusal to extend the principle 
in the M‘Alister case in the manner already 
indicated. 

The matter is an exceedingly important 
one for manufacturers, and while the 
principle itself is intelligible enough, the 
scope of its application is, at present, far 
from clear. The cases which have been 
referred to throw considerable light on the 
problem but any attempt further to elucidate 
the matter would in the present state of 
the authorities necessarily be hazardous and 
of little practical value.—-The Law Times. 





. THE SUSPECTED 


` Ledwith v. Roberts, [1936] 3 All E. R. 570; 
101 J. P. 23, has been explained by the 
Divisional Court in Rawlings v. Smith, 
[1937] K. B., 14th December, which says that 
Hartley v. Elinor (1917), 81 J. P. 201, rightly 
understood, is not overruled by Ledwith v. 
Roberts, supra, rightly understood. None 
of the judgment, “read in relation to their 
facts, in any way marred the effect of the 
judgment in Hartley v. Ellnor.* There 
will be those who will be dissatisfied with 
this view, but when the Divisional Court 
authoritatively interprets the meaning and 
effect of a Court of Appeal judgment, 


PERSON AGAIN. 


obviously all lesser courts are bound. 

It is important to have the points of time 
in some detail. The facts were set out in 
the case stated by the chief magistrate, a 
copy of which we have before us, witha 
trauscript of the judgments. 

A chauffeur was sitting in his car when 
the accused tried to open the doors of two 
unattended cars parked in front and of one 
car behind it. The accused went away to 
another street, and the chauffeur, in his 
car, followed him. The chauffeur saw the 
accused actually open the door of another 
unattended car. 
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At 9.25 pr. m. the chauffeur reported his 
.. observations to a constable and pointed out 
the accused. The constable in turn reported 
the matter to a detective. 

The two policemen next saw the accused 
at 9-45 p.m. During this spell of watching 
he tried to open the doors of three cars. He 
went into a public- house. 

He was next seen at 10-50 p.m. by the 
detective and a third officer. He was 
observed by them to try the doors of other 
unattended cars. He was arrested at 11-5 
P. M., and charged as a suspected person. 

- After the arrest he was discovered to have 
been convicted in 1932 of being a suspected 
person loitering with intent to commit 
felony, i 

The magistrate held that the accused was 

loitering in a public place and that hein- 
tended to commit felony. He held that he 
was not in the category of suspected per- 
sons. 
_ There were two ways in which he could 
be placed in that category, (a) by reason 
-of his previous conviction, (b) by reason of 
suspicion falling upon him that evening 
prior to his arrest. 

On (a) the chief magistrate said: “Iam 
prepared to hold that a previous conviction 
may bring a defendant within the cate- 
gory of suspected persons, whether this 
conviction is, or is not, known to the arrest- 
ing constable. I donot think it necessary 
for the constable to have knowledge that 
the accused is in law a suspected person. 
It may be that he takes a risk of making 
a wrongful arrest, but if later he is able 
‘to call such evidexce as places the accused 
> within the category of suspected persons, 
“he is protected, and the court before whom 
the accused is brought can properly con- 


- viet. 


“The conviction in this case proved 
before me was between four and five years 
ago. 1 refused to liston to his record 
antecedent to that conviction on the ground 
that it was merely hearsay. In my opinion, 
there is not sufficient reason to justify my 
holding that the accused, at the time of 
his arrest, was by virtue of that conviction 
a suspected person. It seems obvious that 
a man who becomes a suspected person 
‘by reason of conviction for dishonesty 
cannot remain for ever in the category of 
suspected persons merely by virtue of that 
one conviction or what may have gone 

“before it. Where there is no evidence that 
he has not lived honestly for a consider- 
“able period, I think he must be regarded 
: ap having ceased to blong to the category 
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of suspected persons. Four or five years 
seems to me an ample period from which 
to infer this change in his status, and I 
hold that the defendant is not a suspected 
Person by reason of his previous conviction 
proved before me.” . 
The High Court accepted this portion of 
the chief magistrates judgment. "No 
one,” said the Lord Chief Justice, ‘is con- 
testing it.” f 


Upon (b) the chief magistrate held’ that 
“where the time between the two sets of 
actions relied upon (that is, earlier actions 
making him a suspected person, and then 
later actions used to show that he is loiter- 
ing. with -intent} is as short as in the 
present instance, it is not reasonable to 
classify the accused as a suspected person 
on one piece of his conduct, and treat the 
other part of kis conduci as evidence of his 
illegal operations.” 

The Divisional Court would not have 
this, and has held that it is “enough if the 
acts antecedent -to the act occasionéng the 
arrest is of such a kind as to provoke sus- 
picion. In Hartley v.. Ellnor, supra, the 
individual acts relied upon had extended 
over a period of something like forty 
minutes, and the climax of those acts was 
that the defendant was arrested as a sus- 
pected person loitering with inlent to 
commit a felony. It was not that one and 
the same act gave rise to. suspicion and to 
arrest; the suspicion which made the 
defendant a suspected person was suspicion 
arising from acts antecedent to the act 
occasioning the arrest.” In Ledwith v. 
Roberts, supra, said the Divisional Oourt, 
there was only one transaction. ‘There 
was nothing in that case antecedent tothe 
act which culminated in the arrest, and 
stress is laid upon the point that that which 
gives rise to the suspicion must be anterior 
to that which occasions the arrest.” 


At page 778 of last year’s Volume, we 
remarked that how long previous the be- 
haviour which aroused suspicion must be 
to that which immediately provoked arrest 
is a question of degree, and we cited & case, 
which we believe also was at Bow Street, 
where a man was watched in circumstances 
which suggested he was attempting to 
pick pcckets. ‘Thereupon a policeman, 
naturally, suspected him. Some hours later 
he was seen doing the same kind of thing, 
and the magistrate (not the chief magis- 
trate) held that the earlier behaviour made 
him enter the category of suspected persona, 


_and:that he was a suspected person when 
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he came under observation later on the 
same day. 

The Lords Justices in Ledwith v. Roberis, 
supra, did indeed point out that the facts 
there were different from those in Hartley 
v. Ellinor, supra, and Greer, L. J., said 
that the decision on the earlier case was 
“plainly right.” The other two said it was 
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wrongly decided. We must now take it to 
be completely rehabilitated, and regard 
ourselves as being very nearly where we 
were before Ledwith v. Roberts, supra, for 
it will be quite easy for experienced 
police officers to keep within the very 
wide limits now indicated.—Justice of the 
Peace. 





: CARRIERS AND PASSENGERS 


The accidents of travel are a fruitful source 
of litigation, and our common law readers 
in practice can hardly get through a term 
without having to consider rights of claim 
and defence which arise upon them. The 
great array of decisions whichis marshalled 
by industrious text-writers and the constant 
reappearance of claims, which on paper, 
look hopeless in the light of recorded deci- 
sions, show that the injured passenger is 
remarkably tenacious of his rights, real or 
imaginary. Moreover, the frontier line 
beéween the cases where the carrier has 
been held liable and those in which the 
plaintiff has failed is so fine as te tempt 
the injured passenger and those who advise 
him to place his case on that side of it 
which will give him damages. To-day we 
select a few of the cases, working back- 
wards from the most recent decisions. This 
process may not be welcome to the logical 
purist, but it follows the course which most 

‘of our readersin fact pursue. A famous 
professor of History once said to his pupils 
at Gambridge that he often thought that 
history ought to be written backwards. 

- Lawyers at all events common lawyers, are 
apt to pursue their studies in that way, 
which is our excuse for starting at 1936 
and looking back behind the recent cases to 
those on which they are built. 

No bright light is thrown on the matter 
by the decision of Mr. Justice Branson in 
Cameron V. London, Midland and Scottish 
‘Railway (1936, 54 L1. L. Rep. 95). Though 
reported only in a valuable series of reports 
in which our readers usually expect to 
find clear accounts of difficult business 
cases, this is really a plain common law 
case. The plaintiff was going by the defen- 
dants’ night service to Ireland. This in- 
volved her going from shore to ship about 
two o'clock in the morning, and she did so 
by means of a “tailboard” and gangway. 
As we read the report the tailboard was at 
the land end of the gangway, which, at its 
other end reposed, on the ship’s deck. 
The only step down at the ship end 

~of- the gangway was 2} inch or 


possibly 3 inch—the depth of the gangway's 
own flooring. It was here that the plaintiff 
fell and was badly injured. She alleged 
various particulars of negligence, insuffi- 
cient lighting, insufficient warning of where 
the gangway ended and insufficient servants 
to watch over the arrival of passengers on 
the ship. Onall these points she failed to 
convince the learned judge. Many of our 
readers have made that very crossing, and 
crossed those gangways with some incon- 
veniénce of crowding but with complete 
safety, andthe evidence tendered by the 
defendants of good lighting, supervision 
and “handing-off” of passengers satisied 
the learned judge that, however high the 
standard of duty to which he held the do- 
fendants, they had in this case conforme | 
to it. He does, however, seem to imply 
that passengers must be expected to attend 
to their own safety if they are sLepping on 
to aship ‘and, therefore, we suppose, on 
to an omnibus) and have nothing more 
dangerous to nogoitate than a step, down or 
up, of 3inch. If the learned judge intended 
to lay down so much asa rule of law, we 
should feel respectful doubts. A man or 
woman, especially one of mature years and 
short sight, might fairly expect assistance 
in every case where he or she has to go 
through what the learned judge describes, 
apparently with sarcasm, as a “very dan- 
gerous operation.” There is a well-known 
club, in. Pall Mall where the architect, who 
should have known better, left a step- of 
less than that height between the outer and 
inner halls. It led to more than one un- 
happy fall, and to the use of words 
which should have been addressed to the 
architect but were out of harmony with the 
classic surrounding in which they were 
uttered. Let us add that, in the case cited, 
the judge described the plaintiff as a 
“fairly heavy lady.” as if this were a 
material circumstance. We know of no 
standard by which to determine whether a , 
lady, or a gentleman, is fairly or unfairly 
heavy. lftke learned judge intended to 
imply’ that a danger on a gangway at night 
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is no danger if it can be avoided. by juve- 
nile agility we could not bring ‘ourselves to 
agree with him. . Even to the corpulent and 
inactive passenger the carrier owes a duty 
to see him or her safely in and safely out. 
But however high the duty of the carrier of 
passengers be put, the learned judge, as we 
say, evidently concluded that, in this case, 
the defendants had fulfilled it. 

The Court of Session, too, went into the 
matter with much care in 1936. In Caldwell 
v. Glasgow Corporation (1936, 8. ©. 490) 
they upheld a judge below who had non- 
suited a plaintiff passenger—a passenger 
in one of the defendants’ tramcars. The 
car was approaching an appointed “stop 
if required” place and slowed down. Other 
passengers made their way down the gang- 
way, went on tothe descending step, and 
left the car withsut mishap. The plaintiff 
went on tothe step with the intention of 
alighting : but, before she could do so, 
she fell off on to the highway and was 
badly injured: The evidence showed that 
the car, instead of stopping at the appoint- 
ed place, accelerated just before reaching 
it ; but the witnesses differed as to whether 
the plaintiff had been jerked off the tram by 
sudden acceleration or herself tried to get 
off while it was still in motion, This is 
obviously a dangerous thing to do. The 
court did not decide on the issue so present- 
ed. They declared that a passenger who 
deliberately gees on to the descending step 
accepts certain well-known risks, and that 
if, while he is in that position, some injury 
follows, no right of action ensues. It appears 
from the evidence that the conductress 
ought to have known the position in which 
the plaintiff passenger had placed herself. 
This being so, some people may think 
that the Court of Session should have allow- 
ed the case to go to a jury. Might we 
not say thata tramcar driver who slows 
down near an appointed stopping- place is 
not entitled to accelerate without stopping 
or without giving warning to his passengers 
that he is going to resume his onward 
course at full speed ? It may be accepted, 
of ccurse, that anybody who gets on to the 
lower step of a moving tramcar incurs a 

` certain risk. That isa risk which is com- 
‘monly taken, but itisa risk, and it is one 
which the descending passenger takes. But 
the faci that he has taken that risk does 
not it seems to us, absolve the carrier 
from all further care for his safety. In the 
“case in hand, and in any case, it is open 
to the conductor to prevent passengers 
from putting themselves in a possibly dan- 
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gerous position unless he knows that the stop- 
ping of the car, which will avert the dàn- ` 
ger, is certain. Some years ago inthe same - 
court (McSherry v. Glasgow Corporation ` 
(1917, S. C. 156), the plaintiff got an order 
for trial by jury from the judge below ; but 
he was overruled by the Oourt of Session, 
and the action was dismissed. The plaintiff 


had a baby in her arms and was pregnant. 


Either happy fact may have impaired her 
activity and power of averting danger. The 
tramcar slowed down, and the plaintiff des- 
cended from the conductor's platform to 
the usual step for reaching the ground. 
She held on to the familiar vertical bar or 
pole which is placed to help passengers 
who are getting.on and off. While she was 
in this position ‘the car re-accelerated and 
passed the stopping-place. Though it was 
moving elowly, the plaintiff calculated that 
it would gather speed. She was,. she said, 
unable, owing to her awkward position and 
encumbrances toregain the safety of the 
car. She thought she must choose between 
getting off while the car was going slowly 
and being thrown off when it got up to full 
speed. She chose the first, fell, and was 
injured. The judge below thought that she 
ought to go to trial for the purpose of show: 
ing that she could not climb back to safety 
and of being cross-examined on that point. . 
If shestood cross-examination she would 
have a case. He accordingly -allowed an 
issue. Thehigher court thought that the- 
plaintiff had put herself out of court by 
getting on tothe step before the tramcar 
stopped. and that everything else that 
followed was her fault. Again, we may 
wonder whether there is not mach weight 
in the argument that when a car slows 
down as it approaches a stopping place ` 
(this does not appear to have been a mere 
“stop if required" place), the passengers 
are entitled to assume that it will stop and | 
to make their plans accordingly. The habits 
of hurrying passengers are well-knowi, 
Conductors are there to look after passen- 
gers; and it seems arguable that their- 
duty does extend to protecting passengers 
against their own imprudence. However, 
the Court of Session would not have it so. 
They did not positively lay down that all 
passengers must remain seated until an 
omnibus or tramcar stops. But they did 
lay down that any passenger who moves 
from his seat while the car is in motion 
does so at his own risk. 

Two earlier Irish cases (Martin v. Dublin 
£c. Tramways Company (1909) 2 I. R. 13; 
Breslin v. Dublin, de, Tramways Company ` 
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45 Ir. L, T. 220) are in the same sense. In 
‘the: second case the passenger had got 


`- as far as the step before he fell off. ‘He 
“knew that he was taking a certain risk 


N 


* hold 
“hell he is entitled to expect that when 


in getting onto the step, but claimed that 
be would Have been all right if the car 
had not; when stopping, given a “sudden 
‘jerk back.” This, ne pleaded, was evidence 
' of some negligence on the part of the driver 
in managing his brakes, Neither Mr. Justice 
Madden ‘nor the Court of Appeal thought 
anything of it. In Marten’s case the 
plaintiff had something more substantial of 
which to complain, He had told the 
conductor that he wished to stop at a 
certain “stop if required” place. When 
the tramcar reached it, the conductor was 
upstairs. The plaintiff walked down the 
central passage on to the platform to ring 
the stopping bell. He never reached the 
step. While he was pulling the bell rope 
“ihe car” (so the Recorder found below) 
“gave a little swerve or jerk.” The 
plaintiff fell off the platform on to the 
‘road. His case was that as the driver had 
disregarded his order to stop, he (tne 
plaintiff) was entitled to take measures to 
renew it. ‘The defendants were to blame 
if he were injured when doing so. ‘Lhe 
Divisional Court refused to hold the con- 
“ductor to any duty to remember orders 
‘of passengers unless they are given a 
reasonable. time (%.. ¢.,:we-suppose a very 
short’ time) before the car is to be stopped. 
‘hey found generally as a practical result 
that if a passenger gets into a double- 


-decked vehicle and tne conductor is up- 


stairs: at tue time when he wishes 
to alight, he must submit to the inconveni- 
ence of being carried on—however far— 
“until the conductor descends again. If this 
was the law in Dublin in 1903, we are 
glad to think it is not the law in London, 


< and, we hope, elsewhere, in 1948. London 


Transport place bell-pusnes for stopping 
‘within easy reach of their passengers. 
We should certainly expect the court to 
that once_a passenger rings that 


‘the -omnibus comes to the next optional 
stopping place it will come to a 
standstill. 

On the other side of the line lie three 
cases in which plaintiffs succeeded (Holland 


v. Metropolitan Tramways Company, è. 


Times L. Rep. 245; Hall v. London 
Tramways Company, 12 Times L. Rep. 611, 
Geevesv. London General Omnibus Com- 
pany, 17 Times L. Rep, 249). In the first 


~ the plaintiff, if she got the special jury to 
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believe her, had a strong case. It was that 
while she was on her way through North 
London she asked tor the cur to be stopped, 
that the conductor stopped it, but that he 
started it again while she was in the act 
of getting out. The conductor swore that 
she bad jumped off the car before it came 
to astandstill, though he tried to prevent 
her. A passing cabman, for whose presence 
we hope the plaintiff was grateful, was 
able and willing to corroborate her state- 
ment. She came away with a verdict which 
for those days, was handsome, but must 
have been a poor compensation for her 
serious injuries. Here, at all events, there 
was no usurpation of the conductor's office 
and, as the jury found, no disregard of his 
admonitions. Hall's case is a Court of Appeal 
case heard before a strong court (Lord 
Esher, M. R., Lord Justice Smith and Lord 
Justice Rigby). The court thought that if 
the conductor rings a bell to stop an 
omnibus, and then goes on to the upper 
‘deck, and the vehicle does not stop, a 
passenger is entitled to ring again, and if 
the venicie slows down, to go out of the 
vehicle on to the platform and step and 
assume that it will be brought toa stands 
still. It is to be observed here that Lord 
Esher altogether differed from the view, 
taken inthe Irish cases, that passengers 
may be bound tv wait for any length of 
tıme tiil the conductor returns from the 
upper deck: but one must bear in mind 
that, in this case the conductor had 
asked the driver to stop, which made 
the passenger's action im repeating the 
order justitiable. 

Tue last case, with which we must 
conclude (Geeves, ubi sup.), is interesting 
on the problem of jerks. The plaintiff 
was mounting the stairway to the upper 
deck, and the conductor asked him whether 
“it was all right.” The plaintiff said either 
“Yes” or “Go on.” Tue question was: 
To what amount of unsteadimess did he, 
by saying thuse words, assent? The jury 
on a charge highly favourable to the plaine 
tif, gave nim a verdict. “This the Court of 
Appeal upheld, though far from agreeing 
with the whole of the charge below. The 
omnibus gave an abnormal jerk when it 
was starting, and Lord Justice Collins 
thought that it was such that the jury 
migni think that the plaintiff had never 
assented to it and that the conductor should 
have known that the plaintift’s position was, 
not such as to make an immediate start 
saie. The importance of the case to day 
is- that a passenger may very well bar hig 


56 
own recovery if he tells the conductor to 
start when he is not in fact safe, but that 
by telling the conductor to go on he 
only takes what we may callthe risk of 
normal unsteadiness. 

Faced with these decisions, the Minister 
of Transport could only say under the 
Road Traffic Act, 1930, that conductors 
and drivers should take all reasonable 
precautions to ensure safe entry and 
alighting. This is a penal provision, 
and it remains to be decided how far 
proprietors of public service vehicles 
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may incur liability if it is not respected. 
Looking at the matter at large, we think 
that the Scottish and Irish courts have 
been too reluctant to hold drivers 
and conductors, and their masters, liable 
for accidents to passengers. As is often 
the case, when you want a general ruling 
on a common law question you have to 
ask what Lord Esher said. We commenced 
his judgment in Hall's case as the model 
upon which the judges of to-day shoul 
frame their charges.—The Law Times. 





Extracts from Contemporaries. 


Criminal Wonders, - 

Of American origin is a book I have 
read recently, The Professional Thief, by 
a Professional Thief, -published by the 
University of Ohicago Press, and annotated 
and interpreted by Edwin H. Sutherland, 


of the Sociology Department of Indiana _ 


University. In London the -book is pub- 
lished through or by the Cambridge Uni- 
versity Press. 

If you would know and marvel at the 
mysteries, the professional pride and the 
art of professional thieves and theiving in 
America, you will read this book, It reads 
in many parts like a scientific textbook, 
but is far more interesting; especially 
when you have mastered the technical 
terms: and for your aid in that behalf 
there is an. excellent glossary. Even the 
most seasoned Old Bailey practitioner will 
find herein something new. I tried some 
of the terms on some of them; and few, 
evea those who make a practice of attend- 
ing the U. 8. A. crime “flicks,” achieved 
more than a 50 percent. pass. Oould 
you deline the following: smack, slum 
hustler, push grift, wipe, wire, murder grift, 
pennyweight, pate, prat, gonnif, hype, foot- 
race, moll-buzzer ? 

You have never, I trust, been canned 
after a boost; and I am in a position 
to say you would be unfortunate if you 
were rapped by a badman after blowing 
a score. 


Science and Art of Thieving. 
To give you some idea of how seriously 
and scientifically the author sets about his 
task, take the opening passages of Chapter 
3, on Rackets. 
The principal Rackets of professional 
thieves, says the subthor, are: (1) the 
Oannon (picking pockets), the Heel (sneak- 
theiving from stores, banks and offices) ; (2) 
the Boost shoplifting; (3) Peanyweighting 
(stealing from jewellery stores by substi- 
tution); 14) Hotel Prowling (stealing from 
hotel rooms); (5) The Con (confidence game); 
and (6) Miscellaneous Rackets related to 
the Con, such asthe Tap, the Hype, the 
Wipe, Laying Paper, and the Shake. 
“AIL” says the artist, “involve rnani- 
pulation of suckers by n^n-violent methods. 
For this purpose thé skills required in the 
different rackets differ somewhat from one 
another. But in all of them the thief 
must be a good actor anda good salesman 
in order to manipulate the sucker. The 
thief who has not been taught these skills 
cannot be a professional. He may operate 
on a murder grift, raw-jaw or a Tip-and- 
tear basis,-but he cannot use the methodé 
of the professionals except when they are 
working under extra good protection.” And 
he proceeds, to give many examples, chosen 
from experience and observation _ during 
along and interesting career.—The Law 
Journal. 3 
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ULTRA VIRES AND TORTS BY LOCAL AU THORITIES. 


Among the difficult questions which have 
“been canvassed in connection with the 
nion expressed by the term ultra vires 
„is that raised by the unbridgable gulf 
which at first sight it would appear to 
place between a local authority and any 
liability for tort.. For since local authori- 
lies,, whether originating by charter or 
Statute, have limits set upon their activi- 
ties by law, and these certainly do.. not 
include the commission of torts, it would 
appear that any wrongful act it is sought 
to impute to them must be regarded asa 
nullity -so far as they are concerned, and 


“that, therefore, the responsibility for such 


pol is incapable of being brought home to 
them. - 

Something of the kind has been argued 
more than once before the, courts, and 
although in its widest formsuch an argu: 
ment has been authoritatively pronounced 
to be unsound, it cannot be said that the 


theoretical difficulty has been entirely re- 


Solved. From. the practical standpoint, 
- however, a gcod deal of light has been 
shed upon the’problem, and in the follow- 
ing article it is proposed briefly to indicate 
the present position. 
The argument above referred to was put 
forward in Mill v. Hawker (1874, 30 L. T. 
. Rep. 894; L. Rep. 9 Ex. 309; 33 L. T. 
“Rep. 177; L. Rep. 10 Ex, 92), where a 
highway board by resolution ordered their 
. Surveyor to remove an obstruction which 
a landowner had placed across a path 
, through his field. The order was made 
. upon an allegation that.the path was a 
. public highway, but it turned out that 
| there was ffo evidence to support such 
allegation.. On an action of trespass bronght 
| by the Jandowner.against the board and 
their surveyor, Barons Pigott and Cleasby 
held that the latter was personally liable 
notwithstanding that he had acted upon 
the express instructions of the board. 
NB ifference of opinion was. inanifested 
Sy- members of the Gourt of Ex2hequer 
173—J--8 Sry 


concerning the livbility of the board, 
Barons Cleasby and Pigolt returning a 
negative and Chief Baron Kelly an affir- 
mative answer to this question. Thus, 
Baron Cleasby mentioned Attorney General 
v. Mayor of Liverpool (! My. & Cr. 171) 
and: Attorney General v. Bailiffs of Retford 
(3 My. & Cr. 484), which had been cited 
to show that in respect of corporate acts 
the- individual members of the corporation 
could not be sued, and stated that it was 
clear that this was so when the corporate 


‘acts were. such ds, the corporate body was 
qualified to perform. 


“But”, the judgment 
continues, “it is equally clear that when 
the acts are such as the corporate body 
is not by law qualified: to do, and the cor- 
porate body, if they pretend to do them, 
are acting ultra vires, then the mere fact 


.of giving a corporate form to the act 
does not prevent it from being the act of 


thosa who cause it to be done. It seems 
plain ‘that in such a case the individuals 
and not the corporation really do the act, 
and no authority is needed for that con» 
clusion.” Baron C'easby, however, con- 
sidered that it was not the business ofa 


‘highway board to contest the question 


whether a particular way was a highway 
or not, and if this is the case, the non- 
liability of the board need not be founded 
upon the fact that the act was wrongful. 
Baron Pigott also thought that the board 
could not be held responsible and that the 
members who concurred in the resolution 
were personally liable. i 
Chief Baron Kelly, on the other hand, 
was of opinion that the surveyor, being 
bound to obey the orders of the board 
by statute, was exempt from liability and 
that the action should have been brought | 
against the latter © - X | 
“Ib was argued,” the learned Baron 
said, “that no action could be maintained 


“against the board on the ground that the 


resolution and the order to the surveyor 
were ultra vires But I apprekend that 
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this isa miz«,plication of the term ultra 
vires, If the board, by resolution or other- 
wise, had accepied a bill of exchange, 
directing their clerk or other officer to 
write their corpora‘e name or title across 
a bill drawn upon them fora debt, this 
would have been ultra vires, and no holder 
of the acceptance could Have’ recovered 
the amount against them. It would have 
been void upin the face of it, and it is 
-immaterial to consider whether the in- 
dividuals who had written or authorized 
the acceptance would .have been liable to 
any, and, if any to what, action at the 
suit of the holder. But it is otherwise 
with an act merely unlawful or unautho- 
rised, a8 a trespass or the conversion of 
a chattel. If such an act is to be deemed 
ultra vires, and therefore no action-would 
lie against the corporate body by whom 
it had been authorised, itis clear thata 
corporation would not be liable for ‘any 


tort at all committed or authorised by | 


them.” This point was left open by the 
Court of Exchequer Chamber, which held 
that the surveyor was liable. | 

Whether the difficulty can be surmounted 
by introducing distinctions of terminology 
‘of the kind adumbrated in the above-cited 
passage from Chief Baron Kelly’s judg- 
mentis not a question which can be dis- 
-cussed within the space at our command, 
It will be more useful for our purpose 
to show how the difficulty was met by 
Mr. Justice Avory in the ‘Well known case 
of Campbell v. Paddington Corporation 
(104 L. T. Rep. 394 ; (1911) 1 K. B. 869). 

“The defendants, erected a stand across a 
public highway in order to enable the 
. borough councillors to view the funeral 
` procession of King Edward VII, The stand 
was a public nuisance, and the plaintiff 
. brought an action in respect of the 
special damage she had sustained as a 
result of being deprived of the amount 
she would have received from letting of 
seats to View the procession. It was held 
that she was entitled to recover as dam- 
ages the profit which but for the action 
_ of the corporation she might have made in 
this way. - 

Mr. Justice Avory dealt with the argu- 
ment that the defendants were not liable 
because the borough council had no legal 
right to do what they did in the follow- 
ing term: “To say that, because the 
borough council had no legal right to 
erect [the stand], therefore the corpora- 

. tion cannot be 
corporation. can ever be sued for any tort 
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sued, is to say that no. 
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or wrosg. The only way in which thic 
corporation can act is by its council, and 
the resolution of the council is the aut- 
hentic act of the corporation. If the view 
of the defendants were correct, no company 
could ever be sued if the directors of the 
company after resolution did an act which 
the company by its memorandum of as- 
scciation had no power to do. That would 
be absurd.” i é 

. Local authorities cannot, therefore, be 
absolved from liability for tort on the 


‘ground that their statutory functions do: 


not embrace the commission of wrongs 
of this character. On‘ the other hand it is 
clear that there must be some limiting 
factor which will render then immune 
from liability for certain wholly extranecus 


‘acts of their officers or employees. What 


is this factor ? : a, 
Light is thrown upon the problem by 


‘words of Mr. Justice Bramwell in Browa- 


low v. Metropolitan Board of_. Works 
(1862, 13 0. B N. S. 768; 16 CO. B. N. S, 
546) where the plaintiff complained of 
damage caused to his ship by piles which 
the defendants had caused to be driven 
into the bed of the Thames. “Any 
person,” the learned judge said, “injured 
by the thing done has a right to cem- 
plain of it, and though in one sense un- 
lawful, it is still a thing done, within the 
general scope, of the authority of: the 
board. The ‘common illustration which 
strikes one is the liability of a master for 
the negligent driving of his servant. As 
between him and his servant the master 
may say, ‘I did not ‘authorise you to drive 

in one sense, therefore, the 
servant had been negligent without his 
master’s authority. But as against a party 


injured by the servant's negligent driving, 


the servant was acting within the general 
scope of bis authority.” : 

The matter is further illustrated by 
Smith v. Martin and Kingston-upon-Hull 
Corporation (105 L. T. Rep. 281 ; (1911) 
2 K. B. 775), where it was held that the 
relationship of master and servant existed 
between a local education authority and 
teachers employed by them, and that .the 
former were accordingly responsible for 
the coneequences of the negligent act of a 
teacher (whose. duties were not strictly 
confned to teaching alone) in directing 8 
child to poke the fire and draw out the 
damper of a stove in the teachers’ com" 
mon room. The concluding words of Lord 
Justice Farwell’s judgment bring out the 
point which bears on our inquiry: 


“The 


` 1988 


.teacher might have gone herself, but if 
she did, she would have left her class 
unattended: it cannot be siid that she 
chose an alternative beyond the scope of 
her employment in sending the child ; 
such sending was within such employment 
but she did it in a negligent manner: 
the corporation are, therefore, liable for her 
negligence.” 

It is not easy to reconcile with the 
decision in Campbell v. Paddington Cor- 
poration (sup.) the prcposition that the 
responsibility of a local authority in cases 
of the character in question applies only 
when the act giving rise to the claim is 
done by a servant “within the general 
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scope of the authority” of the authorising 
body, because the erection of the stand 
seems to hawa been clearly and wholly 
beyond the ambit of any duty which could 
be imputed to the defendants in that case. 
But the foregoing may, perhaps, be taken 
as a good working rule, while it may, 
from a practical standpoint, be taken as 
authoritatively decided that a local authority 
is not in a Position to escape liability 
for acts within this category which are 
performed in a negligent manner on the 
general consideration that the commissior 
of torts is no part of its function:—The 
Law Times. 


“ RIGHTS OF THE RAILWAY PASSENGER. 


Although anyone fated to travel during 
“rush hours” may, with seme justification, 
be inclined to abandon all aspirations out> 
side the stern doctrine of the survival of 
the- fittest, he may, during moments of 
lesser stress, derive some spiritual com- 
fort from the recollection that once he has 
taken his ticket, a definite contractual re- 
lation is set up between him and the car- 
rying company. To what extent thishappy 
state of-affairs may be said to entitle him 
to any degree of bodily comfort or well- 

~ being, however, is a matter whic has on 
several occasions occupied the attention of 
the courts, and on which we propose to 
review some of the principal decision. 

To begin with, it may be noted that 
the Railway and Canal Traffic Act, 1854, 
after including him with “goods, snimals and 
other things conveyed by any railway 


co.npany” in a preliminary definition of 


“traffic,” declares that every railway com- 
pany “sha'l afford all reasonable facilities 
for the receiving and forwarding and de- 
vering of traffic...a> that all reasonable 
commodation may...be at all times afford- 
to the public in that behalf.” 
“From the position so outlined ‘obliga- 
ion*to provide reasonable accommodation) 
to that of maintaining that a railway com- 
pany, by pgrmitting overcrowding, is guilty 
of negligence, is no very loug stretch ; 
and so indeed it has been hald by the 
courts. “Ia the present case,” said Lord 
Cairns in Metropolitan Railway Company 
v. Jackson (1877, 37 L. T. Rep. 679, 3 App. 
Cas. 193, 198), ‘there was no doubt negli- 
‘gence in the company’s servants, in allow- 
Ning More passengers than the proper num- 










ber to get in at the Gower Street Station : 
and it may also have been negligence, if 
they saw these supernumerary passengers, 
or if they ought to have seen them, at 
Portland Road, not to have removed them. 
And since negligence breeds liability, it 
follows that in tho event of a passenger 
suffering any injury as the result of over- 
crowding permitted through the company 8 
negligence, the company may be held res- 
ponsible. b ; 

To bring such liability home against the 
company, however, it is essential that the 
passenger should prove that the injury was 
received as the direct result of the over- 
crowding, and of course, that he should not 
have contributed to it by any negligence 
of hisown, And human nature, or rather 
the nature of railway “travel, being what it 
is, it is -on’ one or other of these two 
points that actions brought by passengers 
generally fail. _ A 

“Thus, in .the case cited above, the car- 
i in which J, the passenger, was 
ndini, wes full. At Gower Street three 
persons forced themselves in, and were 
obliged to stand. There was no evidence 
that a complaint on this matter had been 
made to the railway officials, or that they 
knew of the fact. At Portland Road some 
other persons opened the door of the car- 
riage, shut it again and went away. There 
was, afterwards, a rush on the platform, 
‘and other persons opened the door of the 
carriage, -/., stood up to prevent their ən- 
tering ; the train moved ; J., to save him- 
self from falling, put his hand upon the 
edge of the door of the carriage ; at that 
moment arailway porter came up, pushed 
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away the persons trying to get in, and 
‘slammed the door to, in doing which J.’s 
thumb. was caught and crushed. Held, 
that this evidence did not establish such 
negligence on the part of the company 
as could be said to have ceeasioned the 
mischief: although, in the words of Lord 
Oairns: “If when the train was leaving 
Portland Road, the overcrowding had any 
effect on the movements of the respondent; 
if it bad any effect on the particular por- 
tion of the carriage where he was sitting. 
if it made him less a master of his actions 


“when he stood up or when he fell forward, 


this ought to have been made a matter of 
evidence.” 

In connection with this comment, it is in- 
teresting to recall tLe following statement 
made a few years before by Lord Cockburn in 


his judgment in Gee v. Metropolitan Railway ` 


Company (1873, 25 L. T. Rep. 822; L. Rep. 
8, Q B. 161): “It has been argued that no 
amount of inconvenience, if there be no 
actual peril, will justify a person incur- 
ring danger in an attempt to get rid of 
it. I confess I am not prepared to go to 
that length. I think if the inconvenience 
is so great that it is reasonable to get rid 
of it by an act not obviously dangerous, 
and executed without carelessness, the 
person causing the inconvenience by his 
negligence would be liable for any injury 
that might result from an altempt to avoid 
such inconvenience.” 

- The necessity for proving that the in- 
jury was directly caused through the com- 
pany's negligence is well illustrated in 
Pounder vi North- Eastern Railway Company 
(65 L. T. Rep. 679; (1892) 1 Q. B. 385) and 


Cobb v. ‘Great Western Railway Company 
(f894,4.. O. 419). 


J In tbe former the plain- 
tiff. was assaulted at each station at which 
the train stopped by relays of pitmen 
whose ill-will he had incurred and who 
“crowded into the compartment in which 
he was. thereby greatly overcrowding it.” 
Although when he took. his ticket the de- 
fendant’s servants had no notice that he 
was exp-sed to greater danger than one 
of-the «rdinary travelling public, be was 
threatencd with violence in the hearing of 
some of them before the train started, and, 
having got into the guard’s van for safety, 


was removed and placed in a third-clags’ 


carriage by the defendants’ servanis. At 
each station he complained of the assaults 
to tLe guard, who did nothing to secure 
his safety. Inthe course of his judgment 
in. favour cf the defendant company, Lora 
Justice A. L. Smith (afterwards M. R} 
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stated: ‘If the carrier omits to perform 
either of these duties” (1. e., to carry the 
passenger with due care and afford him 
yeasonable accommodation), “he is res- 
‘ponsible for the ordinary consequences 
arising to the ordinary passenger there- 
from. There is no duty in these circum- 
stances to take extraordinary care of a 
passenger by reason of any unknown pecu- 
liarity attaching to him.” | : 
In the second ċase, the plaintiff, who 
claimed that the defendant company ‘was 
‘negligent in permitting the said carriage 
to be overcrowded and so facilitating: the 
hustling and robbing of tke plaintiff,” 
failed on «the ground, as stated by the 
Earl of Selborne, “that on the plaintiff's 
pleading. it is not shown that the over- 
crowding of the carriage did in fact conduce 
in: any way, directly or indirectly, to the 
robbery; and on the assumption that, 
under some possible circumstances, this 
might have Leen actionable negligence, 
it would, in my judgment, be indispens- 
able, “for that purprse, to state and prove 


‘some actual connection, between the over- 


crowding and the loss. It is not, in my 
opinion, enough to suggest (as the plain- 
tiff does) that to suffer such overcrowding 
was “to facilitate the hustling and robbing 
of'the plaintiff.” i 
As for the practice of allowing third- 
class passengers to crowd into first-class 
compartments, it is perhaps rather a con- 
firmation of the pacific nature of the 
British travelling public, and possibly of 
official tact, than a tribute to existing con- 
ditions, that the only recorded case of this 
kind occurred during the War. In Jones 
v. Great Northern Railway Company (1918 . 
34 Times L. Rep. 467), the plaintiff, who 
had taken a first-class ticket, was travel- 
ling in a first-class compartment arranged 
to accommodate five persons. At an in- 
termediate station there was a large num 
ber of persons on the platform, and on 
of the railway company's servants havin 
cried out, “Get in anywhere you can, 
several persons who were tbird-class pas- 
sengers got in, so that altogether there 
were twelve persons in the compartment. 
The plaintiff, who said he hadwbeen sub- 
jected to inconvenience by being squeezed 
up in his seat and also by having per- 
sons standing up in front of him, claimed 
4s. 6d. damages—the difference between 
the third-and first-class fares, on the 
ground that the company had broken its 
contract with him by not providing -him 
with- proper.accommodation. - In upholding 
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the finding of the county court judge that, 
“although in normal, times the plaintiff 
might succeed, yet the passenger's contract 
must be affected by existing conditions 
-of railway travel, and by the inability 
of the companies, owing to Government 
action, to give, at all times, the previous 
accommedation,” Mr. Justice Avory. de: 
clared: ‘The county court judge was 
right His judgment was.a correct state- 
ment of the company’s contractual obliga- 
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tion both under normal conditions and under 
existing conditions.” i MANAH 

In the light of these cases, it wouid 
appear that, granted the privilege of what 
he has doubtless come to recognise as 
“normal conditions” and (or) of some 
directly caused injury, the circumspect 
“rash hour“ passenger does enjoy some little 
place in the law, even if nct in. the train. 
—The Law Times.: 
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CONSPIRACY TO DEFEAT THE COURSE OF JUSTICE. 


The crime -of conspiracy, to defeat tte 
 sourse of justice, ‘whilst fortunately rare, is 


` minal conspiracy, and there are a number 


of reported cases in which conspiracies of 


shis type have been considered by our 
courts: see R v Mawbey (1796,6 T. R. 619.; 
R v. Hamp (1-52, 6 Cox 167). 
sary to such 2 charge for the prosecution 
to *pr.ve thatthe legal proceedings. which 
it was intended to defeat had been in- 
stituted at the date of the conspiracy ? This 
question was recently raised before the 
Court of Criminal.Appeal in R. v. Stringer 
and Sharpe (1938, L All E. R. 48.) l 

In this case the appellants had been 
drivıng in separale motor-cars with a party 
of friends toa’ dance. On arrival at their 
destination Stringer informed Sharpe. that 
he had knocked down a cyclist, and that 
the accident had damaged his car. It was 
then arranged that Sharpe should go by 
3 circuitous route to the scene of the 
accident and then rejoin Stringer. Sharpe 
returned to the place where the collision 
occurred and ofered his help, but did not 
reveal that he knew anything about the 
accident. Two days later, after Stringer 
had had his car repaired he was stopped 
and questioned by the police as to his con- 


‘,mrection with the accident, and was asked 


gor an explanation of the recent repairs to 
efis car, which were visible Stringer denied 
inet he bed had anything to do with the 
accident and gave a false account as to 
the repairs to bis car which necessitated the 
7. police eo inquiries from one Osborn, 
a local cafpenter. Before Osborn could he 


questioncd Stringer succeeded in persuading: 


him to baek up the false information given 
by Stringer, which he did. Eventually both 
Sharpe and Stringer told the truth, and 
were thereupcn charged before the 
Chichester magistrates with conspiracy to 


| “Na deiéat the ends of justice. However, on the 


Is it neces- 


above facts being placed before the Ccurt 
it: was held that they disclosed no known. 
‘offence, and the magistrates declined to 
commit the accused for trial. A 

The next step was an application to Char- 
les, J., then Judge in Chambers for the 
King’s Bench Division, for leave to prefer 
a voluntary bill.. Leave was duly granted 


- and the appellants were indicted at the last 


Lewes Assizes for conspiracy to defeat the 
ends of justice. The trial took place 
before Charles, J. Two objections were taken 
to. the indictment. In the first place it 
was contended that the indictment was bad 
because iit had not been obtained in strict 
accordance with the Indictments (Procedure) 
Rules, 1933. which since the abolition of 
grand juries have regulated the conditions 
under which a voluntary bill can be pre- 
ferred. The flaw alleged in the procedure 
was tbat the application had not stated 
Gn accordance with r. 6 (1) (b) that to. the 
best . of the knowledge, information and 


“belief of the applicant the case disclosed 


by-the proofs of the witnesses for the 
presecution submitted in support of the 
application was substantially a true case, 
The second objection was more fundamen- 
tal, and was on the lines of that successfully 
taken before the magistrates, that as no 
legal proceedings had been pending when 
the acts complained of were done, no 
offence had been committed. Both objec- 
tians were, however, overruled by Oharles, 
J.; whereupon the appellants pleaded 
guilty and-were duly sentenced. 

Thereafter the appellants. appealed. to 
the Court of Criminal Appeal against 
their convictions on the ground taken on 
their behalf at the trial. It is not 
perhaps, necessary to remind readers that 
the right of appeal under section 3 of the. 
Crimival Appeal’ Act, 1907, against 
“gonviction” has always been held to in- 
clude a right to appeal after a plea of 
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guilty. The Court of Criminal Appeal 
considered that the first objection was of 
so technical a character as to be without 
substance; and, indeed it is difficult to see 
why the Court should interfere with an 
irregularity in the obtaining of an indict- 
ment unless that irregularity had in some 
way prevented the fair trial of the case. 
As tothe second objection, in delivering 
the judgment of the Court du” Pareq, J. 
said: 

“Public justice requires not only that 
people should not take steps to avoid the 
concealment of acrime or destroy evidence 
once a summons has been served upon 
somebody, but also that every crime should 
be suitably dealt with, and a man who 
obstructs public justice as soon as a 
crime is committed, and endeavours to avoid 
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the consequences of his wrong-doing by 
conspira*y with others, is just as much 
guilty of an offence as if he waits until 
after proceedings are actually pending It 
is impossible to say more on a matier 
which can be said in a few sentences” (1938, 
1 All R. R. at p. 51). 

We respectfully agree. A conspiracy: to 
suppress or tamper with the evidence of a 
crime before proceedings, have been 
launched against the wrong doers is every 
bit as harmful tothe community as a con- 
spiracy at a later stage, and more dan- 
gerous, because more likely to succeed. {5 
would indeed have revealed a strange defi- 
ciency in the law if the appellant’s conduct 
in the present case could have gone un- 
punished.—The Law Journal. 


Extracts from Contemporaries. 


Hearing of Domestic Cases. 

If press reports are accurate, Mr. F.O. 
Langley, the Old Street metropolitan 
Magistrate, very much dislikes the innova- 
tion made by the Summary Procedure 
(Domestic Proceedings) Act, 1937, in not 
according full publicity to such proceed- 
ings. 

He had, at the hearing of a matrimonial 
case, said that the public were excluded 
from Court during the hearing of a case, 
not because the parties were well-to-do, but 
because of certain provisions of the Act 
with which he, personally, was not in 
sympathy. 

He later explained toa press represent- 
ative that his observation was made with 
regard to a particular incident, and that if 
it had had any general application, it would 
only have reiterated 
thoritatively stated from time to time by 
some of the greatest Judges and lawyers 
of our time, to any form of trial in 
camera. 

He is reported to have added, “The 
wisdom of our English abhorrence of trial 
in camera has time and again been 
.dem:nstrated beyoad question in European 
history. - 

“Our English liberties, in this context, 
cannot be too jealously watched. 

“ft may be noted that the motive inspir- 
ing the worst abuses and the vilest conse- 

>» quences of secret trial is, if fanatical, always 
ina teed virtuous, and most often virtuous 
indeed. 


an objection au- - 


“While the mischief is happening, And 
the -public are excluded and the press are 
muzzled, the most enthusiastic praise of the 
merit and success of the process is officially 
broadcast. The end of the wedge by which 
liberty may be riven is invariably thin.” 

These remarks appear in the Evening 
Standard, under the alarmist heading, 
“The Peril of Secret Trial” We have 
ourselves, in the past, expressed a strong 
preference for the trial of domestic cases in 
the ordinary open Gourt, but we cannot 
help thinking that Mr. Langley’s is over 
heavy thunder. Thereis stilla good deal 
cf publicity for domestic proceedings. 
Probably the one abuse to be really feared, 


4 


the application of strong personal views 


by the bench,is as adequately guarded 
against now as before the passing of the 
Act.— Justice of the Peace. 


Connlvance. 

Justices have occasionally, in husband and 
wife cases, to try the issue of adultery; the 
occ sions, in view of the new divorce lew, 
are likely to oe more frequent in future. 
Difficult questions of conducing and eor: 
nivance fall to their lot to considers  ” 

The cas3 of Poulden v. Poulden (1938), 
P, D. and A. Div, 27th January, is of 
importance on connivance. A woman 
private detective employed by the petition- 
ing husband “won the wife's affection and 
confidence,” and there was evidence that 
they were together with two men in ‘the 


a 


1938 
wife's bedroom at an hotel late at night. 
The Getective and one of the men left the 
room, “the wife staying with the other, who 
expressed his intention of staying with her 
all night.” 

The Judge held that the woman 
detective’s conduct “was deliberately in- 
tended to promote adultery” by the wife. 


Upon connivance where the evidence was. 


of the bringing about adultery by the 
agent of the petitioner, he cited 
Gower v. Gower (1872), LR.2 P. and D. 


:418, and held that if not satisfied, there was _ 


not connivance it was his duty to dismiss 
the petition, which he did.—Jusiice of the 
Peace. 


Trial by Jury. 

It is interesting to discover that there 
are in America persons bold enough to 
suggest that the jury is obsolete. They 
are addressing themselves to the rising 
generation, see the reprint in the Law. 
Sdent for January, 1938 (an American 
Journal), of an article in the American 
‘Mercury. Perusal of the article shows that 
itis the jury in civil trials which is being 
considered, “the.-twelve good men and 
true who are 
preparation, and at once overwhelmed with 
a carefully planned avalanche of un- 
familiar facts.” , 

The substitute for Judge and jury sug- 
gested is a Court consisting of a Judge 


“with two assessors selected from a panel 


-of persons expert in the particular-matters 
before the court. ‘here is much to be said 
for this form of tribunal, which works well 

:in our Admiralty cases. j 

We have, of course, gone a long way in 
thìs country in shedding the jury in both 
civil and criminal cases- Howfar we have 
travelled in the latter is not realised by 
the world at large. The latest criminal 

“statistics show seven out of every eight 
persons charged with indictable offences 
being tried summarily by consent, and the 
list of offences triabie summarily by consent 


. hes undergone rapid extension in this 


century. The principal argument, indeed, 
for imprgring the quality and procedure 
of “our” courts of Summary jurisdiction is 
the ever-growing extent of justices’ powers. 
The courts ought to be improved and the 
law simplified. 


Justice Apparent. 
A crying need is that of securing and 
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63 
preserving public confidence in these courts. 
Defendants who see police officers of rank 
seated next to ihe justices’ clerk find it hard 
to believe that they are being tried by an 
unbiassed tribunal Often the court room 
is so small as to make any other arrange- 
ment almost impossible. But there was a 
time when it was difficult to get courts of 
summary jurisdiction held in places not 
licensed for the sale of intoxicating liquor, 
yet the reform was effected by the persis- 
tence of men of good will. Now the men 
Justices .are reinforced by the women 
Justices, they ought to be able to raise 
Teir courts above the smallest suspicioù of 
ias, f 
It is, at the bottom, a question of monay. 
The solution may lie in reducing the 
number of court buildings or court rooms 
and making them more suitable for their 
purpose,- the lines on which the recent 
committee on summary jurisdiction in 
London propose the metropolitan courts 
choad be dealt with—Justice of the 
eace. 


Cross-examination 
On more than one occasion recently a 
solicitor defending a motorist has success- 


‘fully taken the point that only the actual 


person who laid the information should. . 
cross examine the defendant. In theory 
this is quite right. Why should informae 
tion be laid by an ordinary constable, and 
then a possibly more sagacious inspector 
step into the limelight to conduct the cross- 
examination of the motorist? In practice 
however, there is not so much danger o 
this abuse spreading, since it has become 
increasingly common for all informations 
to be laid by the local superintendent and 
not by the actual constable who first thought 
of the offence which the luckless motorist 
might have committed. Perhaps defending 
advocates would be wise not to press objec- 
tions such as the above. There is always 
the risk thata lay bench would‘draw the 
unjustified conclusion that the defendant 
could not stand up-to cross-examination. 
And if such objections were taken too 
frequently another result might well be 
that the police would employ solicitors or 
counsel to prosecute in every case—which 
might be profitable for some small number 
of the profession, but would almost certain- 
ly lead to an increase in the costs payable 
by the public at large who are found’ 
guilty:—The Law Journal. 
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White Gloves. | 
“ It must be rare for a Judge on circuit 
to get. three pairs of white gloves’ on a 


single circuit, This has been the happy 
. experience of Mr. Justice Singleton, now 


going the Home:Circuit, and we only hope’ 


‘that be will “return with even a larger 
collection. Nobody seems clear about the 
origin of the custom of presenting “white 
-gloves to the Judge on Circuit when there 
‘are no prisoners for trial. There is an 


: appetising old note in Notes “and Queries. 
An antiquary asks us ‘to Jook, 


‘for 1849. 
‘for its origin in the fact that thé hand. was 
“ sin early Germanic. law” the. symbol ‘of 
power,” “and ~ that this i “symbolism” was 
‘“somehow transferred” to the glove. Ata 
‘maiden. Assize,’ we read, -no criminal has 
‘been called upon to plead or, as Blackstone 
has it, “called upon by name to hold up 
his hand.” As no guilty hand has been 


held up the Judge receives from the Sheriff - 


this reminder of the fact. We should like 
to have more particulars, and also to have 
an auswer to a later question raised in 1931 
in that famous periodical. It is credibly 


reported that in 1699 a person pleading ° 


the King’s pardon after: conviction for 
.manslaughter presented the Court “accord- 
ing to-custom” with white gloves. Is there 
‘any connection between the two customs? 


—The Law Journal; i 


‘Degreesjof Skill. i p: 
‘+ The. recent decision of Mr. Justice God- 
-dard in Phillips v. William Whiteley 
_ Limited bringas out an important aspect 
of the law relating to negligence. The 
plaintiff, ‘with: the ` particular brand of 
- courage which might be regarded as pecu- 
. liar to: her sex, elected, prior. to a major 
Operation, tu have her ears pierced for the 


accommodation of earnings. It was common}. The Law Times, 
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ground thit an abscess which. subsequent- 
ly formed in her neck.was d-ve:to the wound 
made in piercing her ears, and „that the 
man employed by the jewellers, who were 
well practised ïn the ‘art of piercing ears, 
‘did not make use- of all the precautions 
which a doctor would have employed. The 
- Jearned. judge intimated that ifthe opera- 
‘tion had been negligently performed, as 
‘By the use of.a wholly unsuitable instry- 
ment,,the defendants would have been 
liable. “But-the’ degree of-care in seeing 
-that the instruments were clean must -be ` 
that which was. to be expected of a jewel- 
ler. Tosay that a jeweller undertook to 
use instruments which had the degrte of 
surgical cleanliness which would be expect- 
ed of a doctor was putting the matter too 
high. “In the present case the operatcr 
sponged the .plainlifi’s ears. with an anti- 
septic, dipped his fingers into the anti- 
septic, and pierced the ears with an instru- 
‘ment which he had brought with him. The 
learned judge expressed himself as se¢ing 
no ground for holding that the operator 
departed from tle standard of care 
which was to.be expected from him, having 
regard. to what he held himself out to ke, 
‘It could not be said that the abscess was 
: due’ to ‘any action on the part of the 
“operator, though it occurred as a result of. 
her ear being piercéd., Moreover, the 
medical evidence, in his- L ord&hip's view, 


`: suggested that it was more likely that the in- 


" fection got into the ear at some period after 
` the piercing, and that it was not due to the 
“use of any unclean instrument: The section 
,, Was therefore dismissed, though in view of: 
athe possibility of an appeal the’ learned, . 
“judge stated that if he had come té-a 
: different conclusion he would have award- 

ed the plaintiff £200 damages in addition 

to £12-10s. claimed as special damages —' 
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